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nature,  substance,  and  quality  demanded " — 

Sufficiency   of   certificate— Sale   of   Food   and 

Drugs  Act  1875  (38  &  39  Vict.  c.  63),  ss.  3,  6, 

18,  20    237 

Butter — Notice  in  shop — Notice  on  wrapper — 
Label — Protection  of  seller  by  notice  on 
wrapper  delivered  with  article — Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.   63), 

ss.  6,  8 602 

Drug  named  in  British  Pharmacopoeia — Mercury 
ointment  —  Sale  —  Drug  not  according  to 
standard  in  British  Pharmacopoeia — Drug  not 
of  the  nature,  substance,  and  quality  de- 
manded—Pharmacy Act  1868  (31  &  32  Vict, 
c.  121),  s.  15— Food  and  Drugs  Act  1875  (38 
&  39  Vict.  c.  63),  ss.  6,  7  133 

False  warranty — Proceeding  for  giving  warranty 
— Jurisdiction  of  justices — Successive  warran- 
ties— Warranty  not  given  in  place  where  article 
was  purchased  for  analysis — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict.  c.  63),  ss.  25,  27 
—Sale  of  Food  and  Drugs  Act  1899  (62  &  63 
Vict.  c.  51),  s.  20,  sub-ss.  5,  6  533 

Food — Addition  of  natural  constituent — Butter — 
Excess  of  water — Milk  added  to  butter  to  in- 
crease weight — Offence — Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict.  c.  63),  s.  6 324 

Food— Sale  of  mixed  or  blended  article — Notice 
in  shop  that  article  is  blended — Protection  of 
seller  by  notice — Sale  to  prejudice  of  pur- 
chaser— Sale  of  Food  and  Drugs  Act  1875  (38 
&  39  Vict.  c.  63),  ss.  6,  8 455 

Food — Sale  "to  prejudice  of  purchaser" — No 
evidence  of  inferiority  of  article  sold — 
Addition  of  glucose  to  marmalade — Offence — 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict.  c.  63),  s.  6 388 

Liability  of  limited  company — Sale  to  prejudice 
of  purchaser  —  Sale  for  analysis  —  Butter 
wrapped  in  paper — Escape  of  moisture — Sale 
of  Food  and  Drugs  Act  1875  (38  &  39  Vict. 
c.  63),  ss.  6,  14  —  Interpretation  Act  1889 
(52  &  53  Vict.  c.  63)  660 

Margarine — Excess  of  water — Sale  not  of  nature, 
substance,  and  quality  demanded — Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
s.  6— Margarine  Act  1887  (50  &  51  Vict.  c.  29)  546 

Milk-blended  butter  —  Margarine  —  Substance 
with  more  than  ten  per  cent,  of  butter  fat — 
Margarine  Act  1887  (50  &  51  Vict.  c.  29)— 
Sale  of  Food  and  Drugs  Act  1899  (62  &  63 
Vict.  c.  51),  s.  8 613 
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Milk— Milk  sold  as  taken  from  cow — Deficiency 
in  milk  fat — Sale  of  article  not  of  nature,  sub- 
stance, and  quality  demanded  —  Liability  to 
conviction— Sale  of  Food  and  Drugs  Act  1875 
[38  &  39  Vict.  c.  63),  s.  6  664 

Milk — Warranty — Contract  for  future  deliveries 
— Application  of  warranty  to  particular  de- 
liveries—Sale of  Food  and  Drugs  Act  1875  (38 
&  39  Vict.  c.  63),  ss.  9,  25 268 

Warranty— Contract  by  letters— Label— Verbal 
contract — Notice — Sale  of  Food  and  Drugs 
Act  1875  (38  &  39  Vict.  c.  63),  s.  25— Sale  of 
Food  and  Drugs  Act  1899  (62  &  63  Vict.  c. 
51),  s.  20 616 

Warranty  from  original  vendor — Proceedings — 
Limitation — Summary  Jurisdiction  Act  1848 
(11  &  12  Vict.  c.  43),  s.  11— Sale  of  Food  and 
Drugs  Act  1875  (38  &  39  Vict.  c.  63),  a.  20— 
Sale  of  Food  and  Drugs  Act  1899  (62  &  63  Vict. 
c.  51),  s.  20  (6)  443 

ANIMAL. 

Horse — Working  in  an  unfit  state— Guilty  know- 
ledge^— Prevention  of  Cruelty  to  Animals  Act 
1849  (12  &  13  Vict.  c.  92),  s.  2 500 

Slaughter  of — "  Brought  to  or  delivered  at  such 
place  for  the  purpose  of  being  slaughtered  ' 
—Cruelty  to  Animals  Act  1849  (12  &  13  Vict, 
c.  92),  s.  8  218 

APPEAL. 
(See  Practice.) 

ASSURANCE,  INDUSTRIAL. 
Transfer  of  person  insured  from  one  company  to 
another — Notice  of  transfer — Collecting  Socie- 
ties and  Industrial  Assurance  Companies  Act 
1896  (59  &  60  Vict.  c.  26),  ss.  4  (2),  14  (1)  137 

ASSURANCE,  LIFE. 
Life  annuities — Granted    by    tea    merchants    to 
customers  becoming  *  widows — Life  Assurance 
Act  1870  (33  &  34  Vict.  c.  61),  ss.  2,  3 196 

ATTACHMENT. 
Committal  for  nonpayment  of  rates — Receiving 
order  against  debtor — Release— Jurisdiction 
— Legal  process — Punitive  order — Distress  for 
Rates  Act  1849  (12  &  13  Vict.  c.  14),  s.  2— 
Debtors  Act  1869  (32  &  33  Vict.  c.  62),  s.  4  (2) 
—Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52), 
s.  10  (2)   ;.  629 

BASTARDY. 
Wife  living  with  husband — "Single  woman" — 
Bastardy  Laws  Amendment  Act  1872  (35  & 
36  Vict.  c.  65),  s.  3  20 
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TAQX 


BETTING. 

(See  Gaming.) 

BONA  FIDE  CLUB 

(See  Licensing.) 

BREAD. 
8als    of— Otherwise    than    by    weight— London 
Bread  Act  1822  (3  Geo.  4,  c.  cvi.),  s.  4 482 

BUILDING. 

(See  Metropolis.) 

BURIAL  EXPENSES. 
Transfer  of  powers  from  burial  board  to  dis- 
trict council — Poor  rate— District  rate— Pay- 
ment—Local  Government  Act  1894  (66  &  57 
Vict.  c.  73),  ss.  62,  67 213 

BYE-LAW. 

Power  to  make  bye-laws  for  regulating  sale  of 
articles  on  beach — Bye-law  forbidding  sale 
except  under  agreement— Validity— Local 
Government  Board's  Provisional  Orders  Con- 
firmation (No.  10)  Act  1890  (53  &  54  Vict, 
c.  clxxix.),  8.  1,  and  schedule  488 

Tramway — Use  of  obscene  or  offensive  language 
—Validity— Tramways  Act  1870  (33  &  34  Vict, 
c.  78),  s.  46 363 

(See  FUhery — Local  Government.) 

COAL  MINE. 

Abandonment  —  Notice  —  Limitation  —  Coal 
Mines  Regulation  Act  1887  (50  &  51  Vict, 
c.  58),  s.  38— Coal  Mines  Regulation  Act  1896 
(59  &  60  Vict.  c.  43),  s.  4 132 

Explosives — Statutory  rule — "Notice  shall  be 
given"  as  Secretary  of  State  "may  direct" — 
Prevention  of  contravention  of  rules — Coal 
Mines  Regulation  Acts  1887  (50  &  51  Vict.  c. 
58),  s.  50,  and  1896  (59  &  60  Vict.  c.  43), 
s.  6 126 

Rules — Enforcement  by  agent — Breach — Coal 
Mines  Regulation  Act  1887  (50  &  51  Vict.  c. 
58),  ss.  49,  50 — Inspector  of  mines — Dismissal 
of  information — Summary  Jurisdiction  Act 
1857  (20  &  21  Vict.  c.  43),  s.  2— "Person 
aggrieved" — Summary  Jurisdiction  Act  1879 
(42  &  43  Vict.  c.  49),  s.  33  543 

CONSPIRACY. 
Joint  indictment  —  Plea  of  guilty  by  one 
defendant — Acquittal  of  co-defendant — With- 
drawal of  plea  of  guilty — Practice — Stating 
case  notwithstanding  plea  of  guilty — 11  &  12 
Vict.  c.  78  559 

CORPORATION. 
Fisheries— Short  lease  taken  by  corporation- 
Validity — Mortmain— Right  of  oyster  fishery 
— Depositing  oysters  on  foreshore  as  incident 
to  right  of  fishery — Mortmain  and  Charitable 
Uses  Act  1888  (51  &  52  Vict.  c.  42),  s.  1— 
Municipal  Corporations  Act  1882  (45  &  46  Vict, 
c.  50),  s.  107  326 

C08T8. 
(See  Practice— Public  Authority.) 

CRIMINAL  LAW. 
Agent— Larceny  by  asent—"  Banker,  merchant, 
broker,  or  attorney^'— Direction  in  writing- 
Larceny  Act  1861  (24  &  25  Vict.  c.  96),  s.  75  ...  170 


Bigamy— Offences  against  the  Person  Act  1861 
(24  ft  25  Vict.  c.  100),  s.  57-^urisdiction 308 

Deer— "Kept  or  being  in"  a  forest— " Lawfully 
come  by  *— Larceny  Act  1861  (24  &  25  Vict, 
c.  96),  ss.  12,  14 303 

Evidence— Admissibility — Statement  of  affairs 
in  bankruptcy  —  Compulsory  examination — 
Misappropriation  by  trustee  —  Bankruptcy 
Act  1883— Bankruptcy  Act  1890,  General 
Rule  217—25  &  26  Vict.  c.  96,  ».  80—46  &  47 
Vict.  c.  52,  s.  16-^53  &  54  Vict.  c.  71,  s.  27  (2)  459 

False  pretences — Obtaining  goods — False  cheque 
— Cheque  drawn  on  closed  account— 24  &  25 
Vict.  c.  96,  s.  88 288 

Forgery — Common  law  misdemeanour — Im- 
prisonment with  hard  labour— Jurisdiction  to 
inflict— 14  &  15  Vict.  c.  100,  8.  29 171 

Fraudulent  misappropriation  of  funds — Evi- 
dence    411 

Larceny— Fish  taken  at  sea— Possession  of 
owner  of  smack — Skipper  of  smack  460 

Permitting  licensed  premises  to  be  used  as  brothel 
— Averment  of  commission  of  offence  on 
different  days — Continuing  offence  287 

Practice  —  Evidence  —  Cross-examination  of 
prisoner  by  co-defendant — Evidence  of  person 
charged — Criminal  Evidence  Act  1896  (61  & 
62  Vict.  c.  36),  s.  1 461 

Practice — Evidence  for  jury — Leave  to  appeal  ...  411 

Practice  —  Pleading  —  Indictment  —  Necessary 
averment  —  Negativing  proviso  —  Married 
woman — Larceny  by  wife  of  husband's  goods 
— Married  Women's  Property  Act  1882  (45  & 
46  Vict.  c.  75),  ss.  12,  16 456 

Practice  —  Procedure  —  Evidence  —  Ingredients 
of  offence — Previous  conviction — Claim  to  be 
tried  by  jury — Trial  by  jury — Prevention  of 
Crimes  Act  1871 — Summary  Jurisdiction  Act 
1879  (34  &  35  Vict.  c.  112),  ss.  7,  9,  20—42  & 
43  Vict.  c.  49,  s.  17  458 

Verdict — Misdirection — Staying  entry  of  judg- 
ment— Judgment  not  determining  rights 166 

(See  Pawnbroker.) 

CRUELTY  TO  ANIMALS. 
(See  Animal.) 

CUSTOMS. 
Customs  officer — Search  of  ship — Obstructing 
officer — Reasonableness  of  search — Right  of 
magistrate  to  judge  of — Service  of  notice  of 
appeal  and  case  —  Sufficiency  of  service — 
Customs  and  Inland  Revenue  Act  1881  (44  &  45 
Vict.  c.  12),  s.  12,  sub. -s.  5 — Summary  Juris- 
diction Act  1857  (20  &  21  Vict.  c.  43),  s.  2 627 

DRAIN. 
(See  Local  Government — Public  Health.) 

EDUCATION. 

School  board — Elementary  education — Erection 
of  building  as  a  pupil  teacher's  centre — Statu- 
tory corporation — Payment  of  expenses  out  of 
school  board  fund — Legality — Elementary 
Education  Acts  1870-1900— Education  Code 
(1890)  Act  1890  (53  &  54  Vict.  c.  2)— Education 
Board  Provisional  Order  Confirmation  (Lon- 
don) Act  1900  ]63  &  64  Vict.  c.  cxcvii.)  664 

School  board — Elementary  education— Science 
and  art  classes — Day  schools — Evening  con- 
tinuation schools — Payment  of  expenses  out 
of  rates  and  school  fund — Legality — Elemen- 
tary Education  Acts  1870  to  1891— Technical 
Instruction  Acts  1889  to  1891— Education 
Code  (1890)  Act  1890  38,  171 
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ELECTION,  MUNICIPAL. 

Election  of  mayor — Vote  given  by  councillor 
afterwards  held  disqualified— Casting  vote 
given  where  there  is  inequality  of  votes- 
Mayor  continued  under  provisional  order — 
Right  of  mayor  to  give  original  vote — Munici- 
pal Corporations  Act  1882  (46  &  46  Vict.  c.  60), 
ss.  15,  42  (1),  61  (4),  87  (1)  (d),  102 159 

Office  of  councillor — Disqualification — Contract 
with  corporation  —  Tender  and  acceptance 
of  tender — Release  from  contract  by  com- 
mittee —  Ratification  by  council  —  Relation 
back  of  ratification  —  Municipal  Corpora- 
tions Act  1882  (45  &  46  Vict.  c.  50),  s.  12, 
sub-s.  1  (c)  153 

ELECTRIC  LIGHTING. 
Local    authority— Boxes    in    street— Notice    to 
district  surveyor— London  Building  Act  1894 
(57  ft  58  Vict.  c.  ccxiii.),  s.  145  208 

EMPLOYER  AND  WORKMAN. 

Factory — Fines  under  contract — Good  order  and 
decorum  while  in  factory — Specification  of 
acts  and  omissions — Acts  causing  or  likely  to 
cause  damage  to  employer — Truck  Act  1896 
(59  ft  60  Vict.  c.  44),  s.  1  (1)  (6)  (c)  274 

Wages  minimum  per  week  —  Deductions  — 
Waiver  by  not  claiming  at  end  of  each  week  368 

EVIDENCE.. 
Admissibility — Bankruptcy — Not  fully  discover- 
ing property — Intend  to  defraud — Negativing 
fraud— Debtors  Act  1869  (32  &  33  Vict.  c.  62), 

s.  11  (1)  (2)  (4)  (6)  455 

(See  Criminal  Lata.) 

EXPLOSIVES. 
(See  Coal  Mine.) 

EXTRADITION. 
Habeas  corpus — Fugitive  criminal — Committal 
order  by  magistrate — New  evidence  obtained 
after  committal — Jurisdiction  of  court  upon 
rule  for  habeas  corpus  to  review  decision  of 
magistrate  —  Extradition  Act  1870  (33  &  34 
Vict.  c.  52),  ss.  9,  10,  11 688 

FACTORY  AND  WORKSHOP  ACTS. 

Bottling  beer — Washing  bottles — Adaptation 
for  sale — Factory  and  Workshop  Act  1878 
(41  ft  42  Vict.  c.  16),  s.  93 212 

Impurity  in  air  —  "  Inhaled  ...  to  an 
injurious  extent" — Factory  and  Workshop 
Acts  1878  (41  Vict.  c.  16),  s.  36,  and  1896 
(58  ft  59  Vict.  c.  37),  s.  33  107 

Making  and  finishing  of  bricks — Girl  under  age 
of  sixteen — Factory  and  Workshop  Act  1878 
(41  ft  42  Vict.  c.  16),  s.  38,  sched.  1  192 

Non-textile  —  Bottling  and  aerating  beer- 
Factory  and  Workshop  Act  1878  (41  Vict, 
c.  16),  s.  93 441 

Notice  by  inspector  as  to  sanitary  requirements 
— Power  of  justices  to  inquire  into  necessity 
for  requirements  —  Appeal  —  Public  Health 
Act  1875  (38  ft  39  Vict.  c.  55),  s.  3&— Factory 
and  Workshop  Act  1878  (41  Vict.  c.  16),  s.  4— 
Public  Health  Acts  Amendment  Act  1890  (53 
ft  54  Vict.  c.  59),  s.  22— Factory  and  Work- 
shop Act  1891  (54  ft  55  Vict.  c.  75),  s.  2— 
Factory  and  Workshop  Act  1895  (58  ft  59 
Vict.  c.  37),  s.  3  79 

Workshop — Shop— Packing  goods  for  sale  after 
shop  hours— "  Adapting  for  sale  "—Factory 
and  Workshop  Act  (41  Vict.  c.  16),  s.  93 276 


Young  person— Boy  cleaning  machine — Person 
in  charge  starting  engine — "Allowing"  boy 
to  be  in  machine — Injury  to  boy — Liability  of 
employers— Factory  and  Workshop  Act  1895 
(58  ft  59  Vict.  c.  37),  s.  9,  sub-ss.  2,  3  339 

FALSE  PRETENCES. 
(See  Criminal  Law.) 

FISHERY. 

Bye-law — Fishing  for  salmon  in  weekly  close 
time — Intention — Evidence     442 

Fishery  district — Definition  of  limits  of  district 
by  Board  of  Trade  certificate— "  All  waters 
within  the  limits  of  the  Act" — Reservoir — 
Salmon  Fishery  Act  1865  (28  ft  29  Vict  c.  21), 
s.  35— Freshwater  Fisheries  Act  1878  (41  ft  42 
Vict.  c.  39),  ss.  6,  7 246 

Lease  of  land  including  stream — No  reservation 
of  fishery  rights  to  landlord — Passing  of 
fishery  rights  under  lease  to  tenant — Right  of 
landlord  to  prosecute  for  taking  fish — Larceny 

Act  1861  (24  ft  25  Vict.  c.  96),  s.  24 486 

(See  Corporation.) 

FOOD  AND  DRUGS. 

(See  Adulteration.) 

FORGERY. 
(See  Criminal  Law.) 

FRAUDULENT  CONVEYANCE. 
Deed  of  arrangement — Registration — Affidavit 
— Exclusion  of  creditor  from  operation  of 
deed  —  Omission  of  creditor's  name  and 
address  in. affidavit  on  registration — Validity 
of  deed — Deeds  of  Arrangement  Act  1887 
(50  ft  51  Vict.  c.  57),  ss.  5,  6  (1)— 13  KHz. 
c.  5     539 

GAME. 

Night  poaching — Misdemeanour — Indictment — 
Conviction  after  two  previous  convictions — 
Offending  a  third  time — Offences  must  be 
identical— Night  Poaching  Act  1828  (9  Geo.  4, 
c.  69),  ss.  1,  9  407 

"Search  or  pursuit  "—Game  Act  1831  (1  ft  S 
Will.  4,  c.  32),  s.  30 168 

GAMING. 

Betting  —  Coupon  competition  —  Contingency 
relating  to  horse  race — Place  kept  for  betting 
— Newspaper  office — Receiving  money  at  news- 
paper office— Betting  Act  1853  (16  ft  17  Vict, 
c.  119),  s.  1  48 

Betting  slips  —  Horse  races  —  Wagering  on  a 
game  of  chance — Vagrancy  Act  1824  (5  Geo.  4, 
c.  83) — Vagrant  Act  Amendment  Act  1873  (36 
ft  37  Vict.  c.  38),  s.  3  332 

Convictions  under  the  Betting  Acts  1853  and 
1874 — Penalties — Informer — Claim  to  moiety 
—  Discretion  of  magistrate  —  Metropolitan 
Police  Courts  Acts  1839  (2  ft  3  Vict.  c.  71), 
s.  34— Betting  Act  1853  (16  ft  17  Vict.  c.  119), 
a.  9     600 

Coupon  issued  in  England— Money  sent  abroad 
—Betting  Act  1853  (16  ft  17  Vict.  c.  119),  ss.  1, 
4      354 

House  used  for  betting — Coupon  competition — 
Receipt  of  money  elsewhere  than  at  house — 
Recovery  of  money  paid  in  respect  of  bets — 
Betting  Act  1853  (16  ft  17  Vict.  c.  119),  ss.  1,  5 
—Gaming  Act  1892  (55  ft  56  Vict.  c.  9),  s.  1  ...  637 
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Office  used  for  betting — House  opened  abroad  for 
receiving  money  in  respect  of  bets— Advertise- 
ment of  such  house — Legality  of  advertisement 
—Betting  Act  1863  (16  &  17  Vict.  c.  119), 
ss.  1,  7— Betting  Act  1874  (37  ft  38  Vict.  c. 
15),  s.  3  277 

Office  used  for  betting — Persons  not  resorting 
physically  for  that  purpose — Coupon  com- 
petition— Advertisement — Betting  Act  1853 
(16  &  17  Vict.  c.  119),  ss.  1,  7— Betting  Act 
1874  (37  Vict.  c.  15),  s.  3  (1)  596 

User  of  office  for  betting — Coupon  competition 
-—Office  opened  abroad— Office  of  newspaper 
in  this  country — Advertisement  of  competi- 
tion in  newspaper — Conviction  of  newspaper 
proprietor  for  permitting  user  of  office — 
Betting  Act  1853  (16  &  17  Vict.  c.  119), 
ss.  1,  6  591 

HACKNEY  CARRIAGE. 
"Standing  or  plying  for  hire" — Ceasing  to  be 
such   hackney   carriage — Number   plate — Con- 
cealment of — Town  Police  Clauses  Act  1847 
(10  &  11  Vict.  c.  89)  189 

HAWKER. 

Carrying  to  sell — Carrying  goods  to  show  on 
approval  with  a  view  to  sell — Previous  request 
to  a  canvasser  to  send  goods  on  approval — 
Necessity  of  hawker's  licence — Hawkers  Act 
1888  (51  &  52  Vict.  c.  33),  ss.  2,  6  450 

HIGHWAY. 

Canal  bridge — Approaches — Liability  to  repair — 
Construction  of  Statute  659 

Dedication  to  public  use — Obstructions — Em- 
bayments  —  User  by  public  —  Cleaning  and 
repairing  by  highway  authority — Evidence  of 
dedication — Towns  Improvement  Clauses  Act 
1847  (10  ft  11  Vict.  c.  34),  s.  69  103 

Drainage  of  surface  water — Discharge  on  to  land 
of  adjoining  owner — "-Drain  " — Improper  out- 
let— Presumption  of  legal  origin — Highway 
Act  1835  (5  &  6  Will  4,  c.  50),  s.  67 463 

Excessive  weight  —  Extraordinary  traffic  — 
Person  by,  or  in  consequence  of  whose  order 
such  traffic  has  been  conducted — Highways 
and  Locomotives  Amendment  Act  1878  (41  & 
42  Vict.  c.  77),  s.  25— Locomotives  Act  1898 
(61  &  62  Vict.  c.  29),  s.  12 609 

Highway  authority  —  Pipe  through  bank  to 
carry  off  rain  waters  from  highway — Right  to 
pass  the  waters  through  pipe  on  to  adjoining 
land — "  Drain  " — Prescription — Highway  Act 
1835  (5  &  6  Will.  4,  c.  50),  s.  67  183 

Light  locomotive  —  Driven  "  to  the  common 
danger  of  passengers"  —  Locomotives  on 
Highways  Act  1896  (59  &  60  Vict.  c.  36),  s.  6 
— Light  Locomotives  on  Highways  Order  1896, 
art.  4,  s.  1  381 

Light  locomotive — Excessive  speed — "  Having 
regard  to  the  traffic  on  the  highway" — 
Light  Locomotives  on  Highways  Order  1896, 
art.  4  (1)  207 

Local  authority  —  Misfeasance  —  Removal  of 
fence — Injury  to  traveller — Liability  of  high- 
way authority  51 

Obstruction — Right  of  access  from  adjoining 
premises  —  Public  or  private  right  —  Local 
authority — Powers — Metropolis  Management 
Act  1855  (18  &  19  Vict.  c.  120),  s.  130 301 

Presumption  of  dedication — Uninclosed  strip  ...  180 

Repair  —  Nuisance  —  Sewer  under  highway — 
Latent  defect — Excavation  under  surface — 
Injury  caused  by  —  Liability  of  sanitary 
authority— Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  ss.  13,  15,  19 150 
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Repairable  by  inhabitants — Substitution— Dis- 
repair— Order  under  sect.  10  of  Highways  and 
Locomotives  Act  1878— Width  not  specified  in 
indictment — Liability  of  defaulting  highway 
authority      537 

Repair  rationt  tenures — Writ  ad  quod  damnum 
— Inquisition — Presumed  licence  from  Crown 
—  Stopping  up"  old  highway  —  Obligation 
imposed  on  owner  and  his  assigns  to  make 
and  repair  new  road — Liability  to  repair 
rationt  tenures — Local  Government  Act  1894 
(56  &  57  Vict.  c.  73),  s.  25  (2)  428 

Substitution — Formalities  under  Highway  Act 
1835 — Presumption — Evidence  as  to  highway 

repairable  by  the  inhabitants  at  large  96 

(See    Local    Government — Metropolis — Tramway.) 

HUSBAND  AND  WIFE. 

Appeal — Married  woman — Desertion — Summary 
Jurisdiction  (Married  Women)  Act  1895  (58  & 
59  Vict.  c.  39),  s.  4— Costs  of  appeal  169 

Appeal  —  Summary  Jurisdiction  (Married 
Women)  Act  1895  (58  &  59  Vict.  c.  39),  ss.  5,  7 
— Order  of  justices — Variation — Joint  income 
of  husband  and  wife — Voluntary  allowance  ...  224 

Appeal  from  justices — separation — Agreement 
— Bankruptcy  of  husband — Neglect  causing 
wife  to  live  separate — Time  for  proceedings — 
Summary  Jurisdiction  Act  1848  (11  &  12  Vict, 
c.  43),  s.  11 — Summary  Jurisdiction  (Married 
Women)  Act  1895  (SB  &  59  Vict.  c.  39), 
ss.  4,  8  ". 454 

Matrimonial  cause — Appeal  from  justices — 
Desertion — Parties  living  apart — Deed  of 
separation  —  Bar  —  Summary  Jurisdiction 
(Married  Women)  Act  1895  (58  &  59  Vict. 
c.  39),  ss.  4,  5  627 

Summary  Jurisdiction  (Married  Women)  Act 
1895  (58  &  59  Vict.  c.  39)— Appeal  to  High 
Court— Allowance  to  be  made  to  wife — Mode 
of  assessment  —  Earnings  of  husband  — 
Practice     108 

Summary  Jurisdiction  (Married  Women)  Act 
1895  (58  &  59  Vict.  c.  39)— Appeal  to  High 
Court  —  Summonses  —  Withdrawal  —  Out  of 
time — Objection  not  taken  before  justices — 
Revival — Costs — Practice        108 

INCLOSURE  ACT. 

Action  for  breach  of  duty  to  repair  roads — 
Canon  of  construction  to  be  applied  in  con- 
struing Act 583 

Jurisdiction  of  commissioner — Watercourse — 
Repairing  and  cleansing — Highway  authority 
— Inclosure  Act  (52  Geo.  6,  c.  xiii.)  296 

Roads — Pasturage  of  roads — Pasturage  limited 
to  sheep — More  extensive  user  long  continued 
— Presumption  of  lost  grant — Inclosure  Act 
for  purpose  of  drainage  and  inclosure — Act 
for  public  benefit  562 

INNKEEPER. 
Common  law  duty  to  receive  travellers — Night 
— All  bedrooms  occupied — Inn  full  519 

JUSTICES. 

Appeal  from  justices  —  Allowance  —  Step- 
children— Liability  of  husband — Discretion 
of  justices — Poor  Law  Amendment  Act  1834 
(4  4  5  Will.  4,  c.  76),  s.  57— Summary  Juris- 
diction (Married  Women)  Act  1895  (58  &  59 
Vict.  c.  39),  a.  4 558 

Application  for  summons — Offence  under  the 
Roman  Catholic  Relief  Act  1828 — Discretion 
of    magistrate    to    refuse    summons — Roman 


MAGISTRATES'   CASES. 
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SUBJECTS  OF   CASES. 


Catholic  Relief  Act  1829  (10  Geo.  4,  c.  7), 
»•  34 549 

Application  for  summons— Primd  facie  evidence 
of  offence — Discretion  of  magistrate  006 

Jurisdiction  —  Conviction  —  Bight  of  common 
— u  Title  to  any  lands  ...  or  any  interest 
therein" — Offences    against    the    Person    Act 

1861  (24  &  25  Vict.  c.  100),  s.  46 604 

(See  Licensing.) 

LANDLORD  AND  TENANT. 
Exemption  from  distress  —  Machine  on  hire- 
purchase  agreement— Law  of  Distress  Amend- 
ment Act  1888  (51  &  52  Vict.  c.  21),  s.  4— 
Estoppel — Substitution  of  complainant  in 
summons       35g 

LANDS  CLAUSES  ACTS. 
Compensation — Tenancy  from  year  to  year — 
Jurisdiction  of  justices  to  inquire  into  title 
of  claimant — Requirement  to  give  up  pos- 
session before  expiration  of  term — Condition 
precedent  to  right  to  compensation — Lands 
Clauses  Consolidation  Act  1845  (8  &  9  Vict, 
c.  18),  s.  121  555 

LARCENY. 
(See  Criminal  Law.) 

LEASE. 

(See  Fishery.) 

LICENSING. 
Agreement  with  borough  corporation  as  to  lapse 
of  licence — Members  of  corporation  voting  as 

i'ustices  on  grant  of  new  licence — Interest — 
Has        221 

Bond  fide  club — Intoxicating  liquors — Delivery 
to  wife  of  member  for  his  consumption  off  the 
premises — Licensing  Act  1872  (35  &  36  Vict  c. 
94),  s.  3    485; 

Costs  of  appeal  from  licensing  justices  to 
quarter  sessions — Borough  or  county  funds — 
Alehouse  Act  1828  (9  Geo.  4,  c.  61),  s.  29— 
City  of  Coventry  Act  1842  (5  &  6  Vict.  c.  110) 
—Summary  Jurisdiction  Act  1848  (11  &  12 
Vict,  c.  43)— Local  Government  Act  1888 
(51  &  52  Vict.  c.  41)   510 

Death  of  licence-holder — Business  carried  on  by 
executrix  —  "Licensed  person" — Licensing 
Act  1872  (55  &  36  Vict.  c.  94),  ss.  17,  74 382 

Grant  of  provisional  full  licence — Adjournment 
of  meeting  to  October — Legality — Alehouse 
Act  1828  (9  Geo.  4f  c.  61),  s.  3 191 

Justices — Likelihood  of  bias — Justices  holding 
brewery  shares — Disqualification — Licensing 
Act  1872  (35  &  36  Vict.  c.  94),  ss.  38,  60 502 

licensed  house — Person  requested  to  leave — 
Right  of  licensee  to  eject  from  licensed 
premises  after  refusal  to  leave — Licensing  Act 
1872  (35  &  36  Vict.  c.  94),  s.  18  334 

New  licence — Confirming  sessions — Bias  of 
justices — Agreement  between  corporation  and 
applicant  for  licence — Members  of  corporation 
voting  as  justices — Certiorari    288 

Objections  by  justices — No  objection  taken  at 
meeting — Adjournment — Refusal  of  renewal 
—  Jurisdiction  —  Mandamu*  —  Form  of — 
Licensing  Act  1872  (35  &  36  Vict.  c.  94),  s.  42  5C6 

Offence— Sale  at  place  not  authorised  by  licence 
—Licensing  Act  1872  (35  &  36  Vict.  c.  94), 
s.  3 '.  687 

Premises  licensed  before  the  10th  Aug.  1872 — 
Break  in  licence — Exemption  as  to  value — 
Licensing  Act  1872  (35  ft  36  Vict.  c.  94),  s.  45  235 
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Renewal  of  licence — Notice  of  objection  given 
by  justices  —  Disqualification  of  justices- 
Bias— Licensing  Act  1872  (35  &  36  Vict.  c.  94), 
s.  42 558 

Transfer— Condition  on  original  grant — Licence 
to  be  given,  up  on  applicant  leaving — Applica- 
tion for  transfer — Discretion     434 

(See  Justices.) 


LOCAL  AUTHORITY. 
(See  Electric  Lighting — Highway — Local  Govern- 
ment^) 


LOCAL  GOVERNMENT. 

Abolished  office  —  Compensation  to  officer — 
London  Government  Act  1899  (62  &  63  Vict, 
c.  14),  s.  30— Local  Government  Act  1888  (51 
&  52  Vict.  c.  41),  s.  120 ....  391 

Borough  without  separate  commission  of  the 
peace — Justices'  clerk — Proper  authority  to 
appoint— Payment  of  clerk's  salary — Un- 
appropriated fines  and  fees  in  borough — 
County  council  entitled  to  receive — Justices1 
Clerks  Act  1877  (40  &  41  Vict.  c.  43),  s.  5— 
Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50),  ss.  154,  159 259 

Building  —  Bringing  forward  in  advance  of 
building  line — Property  passing  to  new  owner 
—Notice— Offence— Public  Health  (Building 
in  Streets)  Act  1888  (51  &  52  Vict.  c.  52),  s.  3  608 

Buildings  —  Bye-laws  —  Temporary  wooden 
structures — "New  building"  within  meaning 
of  bye-law— Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  s.  157  129 

Buildings  —  Bye-laws  —  Wooden  structure 
— Stable — "  New  building  " — Local  Govern- 
ment Act  1858  (21  &  22  Vict.  c.  98),  s.  34 141 

Bye-law  —  "Laying  out  new  street" — Penalties 
—Injunction— Public  Health  Act  1875  (38  & 
39  Vict.  c.  55),  s.  157  478 

Bye- laws — Bye-law  prohibiting  wilful  annoyance 
of  passengers  in  the  streets — Validity  of  bye- 
law — Uncertainty       375 

District  council — Parliamentary  opposition — Ex- 
penses of  opposition — Application  of  district 
rate — Ratepayers'  consent — Sanction  of  Local 
Government  Board — Borough  Funds  Act  1872 
(35  &  36  Vict.  c.  91),  ss.  2,  4,  8,  10— Local 
Authorities  (Expenses)  Act  1887  (50  &  51  Vict, 
c.  72),  s.  3  474 

General  district  rate  —  Appeal  —  Estimate  — 
Inclusion  in,  of  retrospective  charges — Right 
of  appeal  aeainst  rate — Validity  of  rate — Pro- 
visional order,  construction  of — "  Hereafter  " 
—Meaning  of— Public  Health  Act  1875  (38  & 
39  Vict.  c.  55),  ss.  210,  218,  269  668 

General  district  rate — Valuation  list — Rate 
based  on  valuation  list — Appeal — Reduction 
of  valuation  list  and  of  general  district  rate — 
Claim  for  reduced  rate — Time  when  "matter 
of  complaint"  arose — Summary  Jurisdiction 
Act  1848  (11  &  12  Vict.  c.  43),  s.  11— Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  256  ...  147 

Highways — Bridges — Surveyor  of  highways — 
Agreement  between  surveyor  of  highways  and 
county  council  for  building  bridge — Power  to 
bind  successors — District  council  becoming 
highway  authority — Liability  under  agree- 
ment— Highways  and  Bridges  Act  1891  (54  & 
55  Vict.  c.  63),  s.  3  580 

Lands  acquired  for  volunteer  purposes — Land 
owned  or  occupied  for  Crown  purposes — 
Apportionment  of  expenses  for  paving,  &c, 
highway— Public  Health  Act  1876  (38  &  39 
Vict.  c.  55),  s.  150  530 
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MAGISTRATES'  CASES. 


SUBJECTS  OF   CASES. 


Local  authority — Arch  built  under  carriage-way 
—Public  Health  Act  1875,  s.  26— Cross-action 
— Injunction    to    restrain    interference    with 

electric   cables    348 

Local  authority — Refusal  to  approve  plans  of 
proposed    building  —  Grounds    of  .  refusal — 

mandamus    8 

Local  authority — Retainer  of  solicitor  by  resolu- 
tion not  under  seal — Subsequent  sealing  of 
resolution  —  Sufficiency  of  retainer  —  Pro- 
visional order  for  extension  of  borough — Costs 
of  local  authority  in  opposing — Liability  to 
pay— Borough  Funds  Act  1872  (35  &  36  Vict, 
c.  91),  ss.  2,  4,  8— Public  Health  Act  1875  (38 
&  39  Vict.  c.  55),  ss.  174.  297,  298— Local 
Government  Act  1888  (51  &  52  Vict.  c.  41),  s. 
62— Torquay  (Extension)  Order  1900  (63  &  64 

Vict.  c.  clxxxiii.),  arts.  17,  18  397 

Local  authority — Sanitary  conveniences — Sub- 
ways— Soil  of  highway — Footway — Right  of 
adjoining  owner  ad  medium  filum  rice — Pre- 
sumption—Public Health  (London)  Act  1891 

(54  &  55  Vict.  c.  76),  s.  44  350 

New  street  —  Naming  of  —  Right  of  local 
authority  to  name — Defacing  of  name  by 
owner  of  street — Offence — Towns  Improve- 
ment Clauses  Act  1847  (10  &  11  Vict.  c.  34), 

s.  64  , 250 

Omnibus  for  district  council — Repairs — Sur- 
charge— Certiorari     607 

Paving  works — Recovery  of  expenses — Sum- 
mary remedy — Action  in  High  Court — Limi- 
tation of  action — Summary  Jurisdiction  Act 
1848  (11  &  12  Vict.  c.  43),  s.  11— Blackburn 
Improvement   Act   1882    (45   &   46   Vict.    c. 

ccxliii.),  ss.  26,  232,  247  465 

Poor  law — Separation  of  parish  from  union 
— Division  of  "property"  of  union — Sum 
payable  yearly  by  county  council  to  union — 
Capitalised  value  of  interest  of  parish — 
"  Fixing "  amount  to  be  paid  by  union  to 
parish — Poor  Law  Amendment  Act  1834  (4  & 
5  Will.  4,  c.  76),  s.  32 — Local  Government  Act 

1888  (51  &  52  Vict.  c.  41),  s.  26  53 

Private  street  works — Summary  jurisdiction  of 
justices  —  Decision  that  road  is  highway 
repairable  by  inhabitants  at  large  —  No 
estoppel  —  Wakefield  Corporation  Act  1887 
(50  &  51  Vict.  c.  lxxi.),  ss.  29,  30,  31— Private 
Street  Works  Act  1892  (55  &  56  Vict.  c.  57), 

ss.  6,  7,  8  . 420 

Provisional  order — Sewer  accommodation — Pro- 
vision by  owners  —  Appeal  —  Expenses  of 
alterations — Justices  to  make  such  order  "  as 

to  them  may  seem  equitable  "  624 

Public  health  —  Dwelling  houses  —  Unfit  for 
human  habitation  —  Uninhabited  —  Closing 
order — Housing  of  the  Working  Classes  Act 

1890  (53  &  54  Vict.  c.  70),  ss.  29,  32  244 

Public  health  —  Nuisance  —  Abatement  — 
"Owner" — Person  who  has  ceased  to  be 
owner  before  order — Jurisdiction  to  make 
order— Public  Health  Act  1875  (38  &  39  Vict. 

c.  55),  ss.  4,  94,  95,  96,  98,  104  248 

Public  right  of  way — Obstruction — Removal  by 
private  persons — Action  against  them — Right 
of  county  council  to  contribute  to  costs  of 
defence — Local  Government  Act  1894  (56  &  57 

Vict.  c.  73),  s.  26  (1),  (3),  (4) 242 

Severance  of  part  of  district — Constitution  of 
new  district  —  Adjustment  of  liabilities  — 
Adjustment  and  agreement  as  to  existing 
accounts — Right  to  claim  subsequent  adjust- 
ment for  loss  by  severance — Local  Government 
Act  1888  (51  &  52  Vict.  c.  41),  s.  57  (1)  (c)— 
Local  Government  Act  1894  (56  &  57  Vict, 
c.  73),  ss.  54,  68  (1)  424 
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Sewer — Drain — Laying  sewer  in  land  of  another 
—Public  Health  Act  1875  (38  &  39  Vict.  c. 
55),  ss.  4,  13  182 

Sewers — Neglect  of  local  authority  to  cleanse — 
Nuisance  to  adjoining  landowner — Cause  of 
action  for  damages — Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  ss.  19,  299  7 

Sewers — Right  to  discharge  liquids  from  manu- 
factories—Public Health  Act  1875  (38  &  39 
Vict.  c.  55),  s.  21— Public  Health  Acts 
Amendment  Act  1890  (53  &  54  Vict.  c.  59), 
s.  17 — Rivers  Pollution  Prevention  Act  1876 
(39  &  40  Vict.  c.  75),  s.  7  117 

Street — Vesting  in  urban  authority — Disturn- 
piked  road — Electric  light  company— Right 
to  carry  wires  across  such  road  —  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  149 
—General  Turnpike  Act  1822  (3  Geo.  4,  c. 
126),  s.  84  ; 475 

Surface  drain — Additional  user — Nuisance  from 
sewage — Connection  with  sewer — Notice — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
s.  21  225 

Transference  of  duties  of  clerk  of  the  peace — 
Reduction  in  fees — Existing  officer — Compen- 
sation— "  Not  less  salaries  or  remuneration" 
—Local  Government  Act  1888  (51  &  52  Vict. 

c.  41),  ss.  115,  118,  119  394 

Urban  district— Drain— New  house — Block  of 
two  houses — Combined  drain — Necessity  of 
separate  drain  for  each  house — Public  Health 

Act  1875  (38  &  39  Vict.  c.  55),  s.  25  524 

Water  supply— Water  rate— Extension  of  boun- 
daries of  borough — Right  of  corporation  to 
differentiate  the  water  rate— "Rates"  in 
added  part  not  to  exceed  a  specific  sum— 
Whether  water  rates  are  included  as  "rates" 
— Northampton  Corporation  Waterworks  Act 
1884  (47  &  48  Vict.  c.  ccviii.),  «•  25,  36 
—  Northampton  (Extension)  Order  1900, 
art.  36 &1 

LONDON  COUNTY  COUNCIL. 
Statutory  powers— Working  tramways— Run- 
ning omnibuses  in  connection  therewith — 
Trading— County  fund— Ultra  vires— Local 
Government  Act  1888  (51  &  52  Vict.  c.  41), 
ss  2,  68,  79— London  County  Tramway  Act 
1896  (59  &  60  Vict.  c.  li.),  s.  2  118 

LONDON  GOVERNMENT. 
Compulsory     taking     of     lands— Poor     rate- 
General  rate  and  poor  rate  levied  as  one  rate — 
"Deficiency  in  poor  rate  "—Liability  of  pro- 
moters to  make  good  deficiency  in  whole  rate 

Taking  of   lands  by   school   board— Lands 

Clauses  Consolidation  Act  1845  (8  &  9  Vict, 
c  18)  8.  135— London  Government  Act  1899 
(62  &  63  Vict.  c.  14),  s.  10  (2)  681 

LONDON  SCHOOL  BOARD. 
(See  Education.) 

LOTTERY. 
Sale  of  chances— Proposal  or  scheme  for  sale  of 
chances    in    newspaper— "  Spot "    competition 

in  newspaper— Conviction— Lottery  Act   1823 

(4  Geo.  4?c.  60),  s.  41  281 

LUNACY. 
Pauper   lunatic  —  Maintenance— Arrears  —  Debt 
— Administration       109 

MARGARINE. 
(See  Adulteration.) 


MAGISTRATES   CASES. 
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SUBJECTS  Or  CASES. 


MARTIAL  LAW. 

State  of  war — Jurisdiction  of  civil  courts  408 

MATRIMONIAL  CAUSE. 
(See  Husband  and  Wife.) 

MERCHANDISE  MARKS,  v 
Fake    trade    description — Letters    inserted     in 
invoice  of  goods — Verbal  representation  as  to 
their  meaning — Merchandise  Marks  Act  1887 

(50  ft  51  Vict.  c.  28),  s.  3  ?J> 

Watch — Parts  imported  from  abroad — Finished 
in  England — "  English  lever  " — Merchandise 
Marks  Act  1887  (50  ft  51  Vict.  c.  28)  55 

METROPOLIS. 
Black     smoke  —  Nuisance  —  Public      Health 
(London)  Act  1891  (54  &  55  Vict.  c.  76),  s. 

24  (6) ?17 

Building — Houses  for  infirm  children — "  Public 
building " — London   Building   Act    (57   &   58 

Vict.  c.  ccxiii.),  s.  5  (27)  77 

Building — Projection  from — Continuing  offence 
—London  Building  Act  1894  (57  ft  58  Vict, 
c.  ccxiii.),  ss.  73  (8),  200  (3)  (c) — Summary 
Jurisdiction  Act  1848  (11  ft  12  Vict.  c.  43), 

s.  11  142 

Buildings — Building  "used  in  part  for  purposes 
of  trade  and  in  part  as  a  dwelling-house" — 
Public-house  —  Necessity  of  fire-resisting 
materials  between  part  used  as  public-house 
and  part  used  for  residence — London  Building 
Act  1894   (57  ft  58  Vict.   c.   ccxiii.),   s.   74, 

sub-s.    2   204 

Combined   scheme — Order  of   local  authority — 

Alteration — No  order — Drain  a  sewer 509 

Construction  of  works  —  Order  of  vestry — 
Sufficiency  —  Metropolis     Management     Act 

1855  (18  ft  19  Vict.  c.  120),  s.  76 188 

District  surveyors  fees — Default  of  builder — 
Liability  of  owner — Summary  Jurisdiction 
Act  1848  (11  ft  12  Vict.  c.  43),  s.  11— London 
Building  Act  1894  (57  ft  58  Vict.  c.  ccxiii.),  ss. 

154,   157 214 

House  let  in  lodgings  or  occupied  by  members 
of  more  than  one  family— Bye-laws — Public 
Health  (London)  Act  1891  (54  ft  55  Vict.  c. 

76),  s.  94 253 

Metropolitan  corporation — Agreement  as  to 
signpost  on  highway  —  Not  under  seal — 
Statute  of  Frauds — Obstruction  to  highway — 
Metropolis   Management  Act  1855   (18  ft   19 

Vict.  c.  120),  s.  144  307 

New  street — Paving — Apportionment  of  ex- 
penses— Land  dedicated  to  the  use  of  the 
public— Open  Spaces  Acts  1877  (40  ft  41  Vict, 
c.  35),  1881  (44  ft  45  Vict.  c.  34),  and  1887 
(50  ft  51  Vict.  c.  32) — London  Open  Spaces 
Act  1893  (56  ft  57  Vict.  c.  lxxi. )— Metropolis 
Management  Acts  1855  (18  ft  19  Vict.  c.  120), 
ss.  105,  205,  and  1862  (25  ft  26  Vict.  c.  102), 

s.   77     91 

New  streetr— Paving  expenses — New  strip  of 
land  added  to  old  street— Cost  of  paving  new 
strip  —  Liability  of  frontagers — Metropolis 
Management  Act  1855  (18  ft  19  Vict.  c.  120), 
ss.  105,  250— Metropolis  Management  Amend- 
ment Act  1862  (25  ft  26  Vict.  c.  102),  ss.  77, 

112  229,  470 

"New  street" — Sewer — Expenses  of  sewering — 
Liability  of  frontagers — Metropolis  Manage- 
ment Amendment  Act  1862  (25  ft  26  Vict.  c. 

102),  ss.  52,  53  414 

"New  street"  —  Sewering  —  Expenses  of— 
Liability  of  frontagers— Old  street  with  line 
of  new  buildings   on  one   side — Metropolis 
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Management  Amendment  Act  1862  (25  ft  26 
Vict.  c.  102),  ss.  52,  53  27 

Nuisances — Drain  or  sewer — Draining  of  groups 
of  houses  by  combined  operation — Deviation 
from  grouping  as  sanctioned — Liability  of 
owner  for  defective  drain  —  Metropolis 
Management  Act  1855  (18  ft  19  Vict.  c.  120), 
s.  250 — Metropolis  Management  Amendment 
Act  1862  (25  ft  26  Vict.  c.  102),  s.  112  89 

Paving  apportionment — Dismissal  of  summons 
on  ground  of  street  not  being  a  new  street — 
Fresh  apportionment — Bes  judicata — Metro- 
polis Management  Acts  1855-1890  453 

Places  of  public  entertainment  —  Structural 
defect — Notice  to  alter — Metropolis  Manage- 
ment and  Building  Act  1878  (41  ft  42  Vict, 
c.  32),  s.  11  198 

Surveyor's  fees — Land  of  school  board — London 
Building  Act  1894  (57  ft  58  Vict.  c.  ccxiii.), 
ss.  21,  154  70 

"  Wooden  structures  "  —  Licence  to  erect — 
Jurisdiction  of  borough  corporations — London 
County  Council — London  Building  Act  1894 
(57  ft  58  Vict.  c.  ccxiii.},  s.  84 — London 
Government  Act  1899  (62  ft  63  Vict.  c.  14), 
s.  5,  sched.  2,  part  1  403 

Wooden  structures — Supervision  and  inspection 
of  —  District  surveyors  —  Transference  of 
powers  and  duties  to  city  council — Duty  of 
surveyors  to  inspect  such  structures — Right 
of  surveyors  to  building  notice  and  to  fees — 
London  Building  Act  1894  (57  ft  58  Vict, 
c.  ccxiii.),  ss.  84,  138,  14o,  154— London 
Government  Act  1899  (62  ft  63  Vict.  c.  14),  s. 

5  (1),  and  sched.  2,  part  1  675 

(See  Rating — Sunday  Observance.) 

MINE. 

Building  bye-laws—  Exemption  -—  "Building 
used  exclusively  for  the  working  of  such 
mine"        369 

Quarries  —  Gravel  pit  —  Gravel  and  sand  — 
Whether  gravel  and  sand  are  "  minerals  "  and 
a  gravel  pit  a  quarry — Necessity  of  notices  as 
in  case  of  mines — Metalliferous  Mines  Regu- 
lation Act  1872  (35  ft  36  Vict.  c.  77),  ss.  11, 
28— Quarries  Act  1894  (57  ft  58  Vict.  c.  42), 
s.   1    71 

NEW  STREET. 
(See   Local   Government—Metropolis.) 

NUISANCE. 
Noxious  'trade— Reasonable   use   of   premises — 

Injunction       69 

(See  Highway — Metropolis — Public  Health.) 

PAWNBROKER. 
Pledge  of  stolen  goods  with  pawnbroker — Con- 
viction of  pawner  for  larceny  of  goods — 
Liability  of  pawner  to  charge  of  unlawfully 
pawning  after  conviction  for  larceny — Autre- 
fois convict — Pawnbrokers  Act  1872  (35  ft  36 
Vict.  c.  93),  s.  33  219 

PERVERTING  DUE  COURSE  OF  LAW  AND 
JUSTICE. 

Attempt  to  pervert  due  course  of  law  and  jus- 
tice— Comment  on  pending  trial — Contempt  of 
court — Indictable  offence — Conspiracy — Evi- 
dence —  Test  of  criminality — Libel — News- 
paper — Editor — Reporter — "  Crime  investiga- 
tor"     342 
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SUBJECTS  OF  CASES. 


POLICE. 

Pension— Calculation  of— "Annual  pay"— Free 
residence  and  fuel— Right  to  include  for 
purpose  of  pension— Right  of  appeal  from 
quarter  sessions— Police  Act  1890  (53  &  64 
Vict.  c.  46),  s.  11,  sched.  1,  rr.  1,  11  520 

Pension — Mode  of  calculation — "Annual  pay" 
—Special  duty  allowance— Police  Act  1890 
(53  &  54  Vict.  c.  45),  s.  1;  sched.  1,  part  1, 
r.  1;  part  3,  r.  11  65 

POLLUTION  OF  RIVER. 

(See  River.) 

POOR  LAW. 
Pauper — Settlement — Addition  to  parish  of  part 
of  adjoining  parish — Identity  of  parish  not 
destroyed — Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Vict.  c.  61)— 
Poor  Law  Act  1879  (42  &  43  Vict.  c.  54)  ...  417 
Settlement  —  Addition    to    parish    of    part    of 

another  parish — Settlement  not  lost  164 

(See  Local  Government.) 

POOR  RATE. 
Sewer  —  Rateability — Exemption — Underground 
sewer  —  Sewer    covered    by    embankment — 
Payments  made  to  owners  hy  persons  using 

sewer— Alteration  of  surface  of  land  110 

(See  Rating.) 

PRACTICE. 

Appeal  —  Court  of  Appeal  —  Jurisdiction — 
"Criminal  cause  or  matter" — Order  to  pull 
down  building  in  London — London  Building 
Act  1898  (61  &  62  Vict.  c.  cxxxvii.),  s.  7— 
Judicature  Act  1873  (36  &  37  Vict.  c.  66), 
s.    47      347 

Costs — Action  against  public  authority — Juris- 
diction of  judge  to  deprive  successful 
defendant  of  costs  —  Discretion  —  "Good 
cause"  —  Order  LXV.,  r.  1  —  Public 
Authorities  Protection  Act  1893  (56  &  57 
Vict.  c.  61),  s.  1  (b)  4 

Trial — Venue — Transfer  of  action — Prerogative 
of  Crown — Selection  of  tribunal — Discretion 
of  Attorney-General     63 

PRISONS. 

Governor  of  prison — Prisoners — Legal  custody 
of,  during  trial  in  court — Illegal  detention  of 
prisoner  by  warder  after  acquittal — Liability 
of  governor  for  illegal  act  of  warder — Prison 
Act  1865  (28  &  29  Vict.  c.  126),  ss.  58,  63— 
Prison  Act  1877  (40  &  41  Vict.  c.  21),  ss.  5,  35 
— Prison  Rules  for  Local  Prisons  of  April 
1899,  rr.  103,  124  514 

PUBLIC  AUTHORITY. 

Action  in  respect  of  act  done  in  execution  of 
Act  of  Parliament — Payment  by  defendants 
into  court — Acceptance  by  plaintiff  in  satis- 
faction —  Discontinuance — Costs  as  between 
solicitor  and  client — Public  Authorities  Pro- 
tection Act  1893  (56  &  57  Vict.  c.  61),  s.  1 
(b)  (c)   321 

Costs — Taxation — Public  Authorities  Protec- 
tion Act  1893  (56  &  57  Vict.  c.  61),  s.  1  68 

PUBLIC  HEALTH. 
Drain — Effectual    drainage    of    house — Require- 
ments   for    drainage    scheme — Public    Health 
Act  1875  (38  &  39  Vict.  c.  54),  s.  25 271 
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Drain— Sewer — Pair  of  semi-detached  houses — 
Drain  used  for  draining  both  houses — Drain 
for  drainage  of  "one  building  only"— 
Liability  of  owner  to  keep  drain  in  repair — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
«•  4»  41  701 

Nuisance— Abatement — Collector  of  rents  of 
property  —  "  Owner  "  —  Structural  defects- 
Liability  of  collector  for  structural  defects — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  94,  95  'I    26 

Nuisance — Overcrowding — Order  to  inspect — 
Evidence  as  to  reasonable  grounds — Form  of 
order — "House" — School  without  boarders — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  91,  92,  102  .!  587 

Sewers — Erection  of  pumping  station — Appa- 
ratus for  disposing  of  sewage — Necessity  of 
purchasing  land— Public  Health  Act  1875  (38 
&  39  Vict.  c.  55),  ss.  16,  27  300 

Unsound  meat — Exposure  of  for  sale — Aiding 
and  abetting  exposure  —  Negligence  — 
Sufficiency  for  conviction — Summary  Juris- 
diction Act  1848  (11  &  12  Vict.  c.  43),  s.  &— 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
s.   117 'I     16 

(See   Factory — Local   Government — Metropolis.) 

QUARRIES. 
(See  Mines.) 

RATING. 

Distress  warrants-Objection  before  justices  on 
application   for — Jurisdiction  to  rate — Appeal  435 

Emptv  warehouse  —  Occupation — Intention — 
Liability  to  rates  264 

Exemption  —  Statutory  exemption  from  "  all 
taxes  and  assessments" — Rates  imposed  by 
subsequent  Statute — New  imposition — 7  Geo. 
3,  c.  37,  s.  51—11  &  12  Vict.  c.  clxiii.,  ss.  168, 
169        113 

General  district  rate — Shop  closed  during  winter 
months  —  Stocks  removed  —  Fixtures  and 
articles  left  in  shop — Occupation — Liability 
to  rate— Public  Health  Act  1875  (38  &  39  Vict, 
c.  55),  s.  211,  sub-s.  2  18 

Machinery  —  Cranes  in  docks — Warehouses  in 
different  parishes  —  Docks  in  different 
parishes  in  same  union — Deductions  11 

Metropolis  —  Distress  warrant  —  Increase  of 
assessment  in  valuation  list — Omission  to  give 
notice  of  alteration  in  assessment — Applica- 
tion for  distress  warrant — Right  to  raise 
objection  of  omission  to  give  notice — Valua- 
tion (Metropolis)  Act  1869  (32  &  33  Vict.  c. 
67),  ss.  9,  45 619 

Metropolis  —  Valuation  list  —  Person  wrongly 
inserted  in  list  as  occupier — Appeal  against 
list — Name  ordered  to  be  struck  out— Rates 
paid  pending  appeals — Right  to  recover — 
Valuation  (Metropolis)  Act  1869  (32  &  33  Vict, 
c.  67),  s.  44 75 

Metropolis — Woolwich — Partial  exemption  of 
land  covered  with  water — Continuation  of 
exemption  under  London  Government  Act 
1899 — Land  covered  with  water  not  separately 
assessed  in  valuation  list — Appeal  to  quarter 
sessions  against  rate — Right  to  appeal  without- 
objecting  before  assessment  committee  to 
valuation  list — London  Government  Act  1899 
(62  &  63  Vict.  c.  14),  ss.  10,  19— Poor  Relief 
Act  1743  (17  Geo.  2,  c.  38),  s.  4 489 

Occupation—General  district  rate — Exemption 
on  ground  of  non -occupation — House  used  in 
summer  months — Furniture  removed  during 
winter  months — Fittings  left  in  house — Inten- 
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SUBJECTS  Of  CASES. 


PAGE 

tion  of  returning  to  house — Public  Health  Act 
1875  (38  ft  39  Vict.  c.  55),  s.  211  (2)  684 

Poor  rate — Appeal — Assessment  committee  — 
Decision  of  special  sessions  —  Appeal  to 
quarter  sessions  against  subsequent  rate — 
Necessity  of  second  notice  to  assessment  com- 
mittee— Parochial  Assessments  Act  1836  (6 
ft  7  Will.  4,  c.  96),  s.  6 — Union  Assessment 
Committee  Amendment  Act  1864  (27  ft  28 
Vict.  c.  39),  s.  1  371 

Poor  rate  —  Assessment  —  Gravel  pit — Gravel 
exhausted  in  part — Annual  value — Mode  of 
ascertaining  annual   value   58 

Poor  rate  —  Exemption  —  Premises  used  for 
Crown  purposes — Police  residence  with  cell  ...  611 

Poor  rate — Rateable  value  —  "Lairages"  — 
Receipts  and  expenditure — Admissibility  of 
evidence        200 

Running  lines — Junction  with  another  com- 
pany's system — Signal  box — Assessment  of  ...  193 

Sewage  farm — Lease  to  tenant — Sewage  works 
on  farm — Occupation  by  sewerage  board  439 

Water  company — Intake  works — Payments  for 
intake    to     local    authorities — Assessment    of 

works — Principle  applicable   283 

(See  Attachment — Local  Government.) 

REGISTRATION  OF  VOTERS. 

Borough  a  county  of  itself  —  Freeholders 
entitled  to  vote — Borough  added  to  another 
borough  not  a  county  of  itself — Right  of  free- 
holders to  vote  in  new  borough — -Representa- 
tion of  the  People  Act  1832  (2  &  3  Will.  4, 
c.  45),  ss.  8,  31,  33,  and  sched.  E — Redistri- 
bution of  Seats  Act  1885  (48  ft  49  Vict.  c.  23), 
ss.  2,  7,  11,  17,  and  scheds.  1,  5 30 

Claimant's  wife  a  pauper  lunatic — Parochial 
relief — "  Medical   and    surgical   assistance  " — 

'  Medical  Relief  Disqualification  Removal  Act 
1885  (48  ft  49  Vict.  c.  46),  s.  4 402 

Mistake  as  to  qualification  —  Declaration  by 
voter  —  Amendment  of  list  —  Parliamentary 
and  Municipal  Registration  Act  1878  (41  &  42 
Vict.  c.  26),  s.  24  338 

Qualification — "Occupier  as  owner  or  tenant" 
—Wife  owner — Husband  ratepayer— Repre- 
sentation of  the  People  Act  1867  (30  &  31 
Vict.  c.  102),  s.  3 38: 

RIGHT  OF  WAY. 
(See  Local  Government.) 

RIVER. 
Pollution — Agreement — Breach    of    agreement — 
Liability     of    local    authority — "Causing    or 
suffering  to  flow  " — Middlesex  County  Council 
Act  1898  (61  ft  62  Vict.  c.  cci.),  s.  13 99 

SCHOOL  BOARD. 
(See  Education.) 

SEAMAN. 
Disobeying    lawful   command  —  Order   to   join 
boat  —  Desertion  —  Merchant    Shipping    Act 
1894  (57  &  58  Vict.  c.  60),  s.  376 590 

SEWER. 
(8ee  Highway — Local  Government — Public  Health.) 

SHERIFF. 

8ozure  of  goods  of  person  liable  to  pay  rates — 

Goods    "taken    in    execution" — Privilege    of 

overseers  —  Duty    of    sheriff    to    pay    rate 

collector— 35  Geo.  3,  c.  73,  s.  195— Metropolis 


PAGE 

Management  Act  1855  (18  ft  19  Vict.  c.  120), 
s.  161     1 

SHIPPING. 
Foreign    ship    in    British    port — Desertion    of 
foreign    seaman — Inducing    such    desertion — 
Merchant  Shipping  Act  1894  (57  ft  58  Vict.  c. 
60),  s.  236  (1)   256 

SHOP  HOURS  ACTS. 

"  Shop  " — Stall  for  sale  of  newspapers — Tem- 
porary structure  —  Necessity  of  exhibiting 
notice  on  stall — Shop  Hours  Act  1892  (55  ft  56 
Vict.  c.  62),  s.  4  332 

SLAUGHTER  OF  ANIMAL. 
(See  Animal.) 


SMOKE. 
Locomotive     emitting     black     smoke — Railway 
Clauses  Consolidation  Act  1845  (8  Vict.  c.  20), 
s.  114— Regulation  of  Railways  Act  1868  (31  ft 

32  Vict.  c.  119),  s.  19  234 

(See  Metropolis.) 

STOLEN  GOODS. 
In    possession    of    police — Acquittal    of    person 
charged — Demand  by  true  owner — Delivery  by 
police  to  other  than  true  owner 195 

SUMMARY  JURISDICTION. 

Offence  under  Bread  Act  1822  (3  Geo.  4,  c.  vi.) — 
Previous  conviction — Dismissal  as  trivial 
offence — Summary  Jurisdiction  Act  1879  (42  ft 
43  Vict.  c.  49),  s.  16 367 

Procedure — Summons  under  Food  and  Drugs 
Acts — Service  on  registered  company  366 

Public  meetings — Threatened  breach  of  the 
peace — Conduct  of  holder  of  meeting — Bind- 
ing over— Jurisdiction  of  justices 383 

SUNDAY  OBSERVANCE. 
Bread,  sale  of — Metropolis — Condition  precedent 
to  prosecution  —  Written  consent  —  Sunday 
Observance  Act  1677  (29  Car.  2,  c.  7)— London 
Bread  Act  1822  (3  Geo.  4,  c.  cvi.),  s.  16— 
Sunday  Observation  Prosecution  Act  1871  (34 
ft  35  Vict.  c.  87),  s.  1  605 

TRADE  UNION. 
Inducing  customers  and  servants  not  to  deal — 
Malice — Right  of  action  310 

TRAMWAY. 

Construction  —  Provisional  order  —  "Works 
substantially  commenced" — Cesser  of  powers 
— Evidence  of  non-commencement — Tramways 
Act  1870  (33  ft  34  Vict.  c.  78),  s.  18 638 

Highway — Obligation  to  repair — Contract  with 
road  authority  —  Transfer  of  obligation — 
Tramways  Act  1870  (33  ft  34  Vict.  c.  78),  ss. 
28,  29,   55   258 

UNSOUND  MEAT. 

(See  Public  Health.) 

VACCINATION. 
Child  born  before  the  1st  Jan.  1899— Applica- 
tion of  Statute  —  Condition  precedent  — 
Vaccination  Act  1867  (30  ft  31  Vict.  c.  84),  s. 
31— Vaccination  Act  1898  (61  ft  62  Vict,  c  49), 
ss.  1  (3),  2  267 
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PAQS 

Failure  to  vaccinate— Power  of  vaccination 
officer  to  prosecute  without  the  authority  and 
against  the  order  of  guardians  —  Power  of 
justices  to  convict  without  proof  that  notice 
was  sent  to  and  public  vaccinator  visited 
the  child's  home — Vaccination  Acts  18b7  to 
1898  (30  ft  31  Vict.  c.  84;  34  ft  35  Vict.  c.  98; 
37  &  38  Vict.  c.  75;  61  ft  62  Vict.  c.  49)— 
General  Order  of  Local  Government  Board, 
18th  Oct.  1898,  arts.  26,  27 495 

Neglect  to  have  vaccinated  —  Limitation  of 
proceedings — Vaccination  Act  1867  (30  ft  31 
Vict.  c.  84),  s.  29— Vaccination  Act  1871  (34  & 
35  Vict.  c.  98),  s.  11— Vaccination  Act  1898 
(61  ft  62  Vict.  c.  49),  s.  1  (1)—  Vaccination 
Order  1898,  sched.  4,  par.  6  (d)  14 

Proceedings  under  sect.  29 — No  further  notice 
— Proceedings  under  sect.  31  —  Application 
to  child  between  six  and  eighteen  months  old 
—Vaccination  Act  1867  (30  ft  31  Vict.  c.  -84), 
ss.  29,  31— Vaccination  Act  1898  (61  ft  62 
Vict.  c.  49),  s.  1  (3)  330 

VOTERS. 
(See  Registration  of  Voters.) 

WATER. 

Running  stream  —  Interference  with  flow  of 
water  —  Rights  of  riparian  owners — Action 
against  public  authority — Dismissal  of  action 
— Costs— Public  Authorities  Protection  Act 
1893  (56  ft  57  Vict.  o.  61),  s.  1 647 


PAOS 

Supply — Boarding-house  keeper — Business  of 
— Supply  to  boarding-house  for  domestic  uses 
of  boarders — Supply  for  "  domestic  purposes  " 
—Great  Yarmouth  Waterworks  Act  1853  (16 
ft  17  Vict.  c.  xvii.),  ss.  30,  32— Waterworks 
Clauses  Act  1847  (10  ft  11  Vict.  c.  17),  s.  43  ...  376 

Supply — Domestic  purposes — Trade  or  business 
purposes — School  swimming  baths — Water- 
works Clauses  Act  1863  (26  ft  27  Vict.  c.  93), 
s.  12  322 

Supply    for    certain    purposes — Use    for    other 
purposes — Agreement     between     water     com- 
pany    and     district     council  —  Waterworks 
Clauses  Act  1863  (26  ft  27  Vict.  c.  93),  s.  18  ...  140 
(See  Local  Government.) 

WEIGHTS  AND  MEASURES. 
Fees  for  verification  and  stamping— Power  of 
county  council  to  remit — Weights  and 
Measures  Act  1878  (41  ft  42  Vict.  c.  49),  s.  47— 
Weights  and  Measures  Act  1889  (52  ft  53  Vict, 
c.  21),  s.  13 187 

WILD  BIRDS. 
Exposing     for    sale— " Recently    taken"— Wild 
Birds  Protection  Act  1880  (43  ft  44  Vict.  c.  35) 
—Wild  Birds  Protection  Act  1881   (44  ft  45 
Vict.  c.  51)  362 

WORK8HOP. 
(See  Factory.) 
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Monday,  July  16,  1900. 

(Before  Smith,  Williams,  and  Bombb,  L.JJ.) 

Vbstby  of  St.  Mabylebonb  v.  Shbbiff  of 
London,  (a) 

APPEAL  FBOM  THB    QUBBN'S    BENCH    DIVISION. 


Sheriff—Seizure 
rates — Good*  4 


goods  of  person  liable  to  pay 
execution  " — Privilege 


hen  in 
of  overseers  —  Duty  of  sheriff  to  pay  rate 
collector— 35  Oeo.  3,  c.  73,  a.  196— Metropolis 
Management  Act  1866  (18  &  19  Vict  c.  120), 
«.  161. 

By  a  local  Act  affecting  the  parish  of  St.  Maryle- 
bone  it  was  provided  that  when  the  goods  of  any 
person  liable  to  pay  any  rate  by  virtue  of  that 
Act  should  be  "taken  in  execution"  by  the 
sheriff  before  such  rate  should  have  been  paid, 
then  the  sheriff,  upon  demand  made  by  the  rate 
collector,  was  "  directed  and  required  in  the  first 
place  to  pay  to  such  collector  such  rate  which 
shall  not  then  have  been  paid. 

By  sect.  161  of  the  Metropolis  Management  Act 
1856  the  overseers  of  every  parish  are  to  collect 
the  rates  mentioned  in  the  section,  and  for  the 
purpose  of  levying  such  rates,  shall  proceed  in 
the  same  manner,  and  have  the  same  power*, 
remedies,  and  privileges  as  for  levying  poor 
rate. 

The  goods  of  a  judgment  debtor,  who  was  liable  to 
pay  to  the  vestry  of  St.  Marylebone  a  poor  rate 
made  by  them  under  their  local  Act,  and  also 
other  rates  made  by  them  under  the  Metropolis 
Management  Act  1855,  were  seized  by  the  sheriff 
under  a  writ  of  fi.  f  a.  The  rate  collector  demanded 

(«)  Beported  by  B.  Manlbt  Smith,  E§q.,  Barrister-at-Law. 
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payment  from  the  sheriff  of  all  the  rates  due. 
The  judgment  debtor  subsequently  paid  to  the 
sheriff  the  amount  due  in  respect  of  the  judgment 
debt,  and  the  sheriff  thereupon  withdrew  from 
possession  of  the  goods,  paying  the  judgment 
debtor  his  claim,  but  not  paying  to  the  rate 
collector  the  amount  of  the  rates  due  to  the 
vestry. 
In  an  action  by  the  vestry  against  the  sheriff  to 
recover  the  amount  of  the  rates  for  which  the 
judgment  debtor  had  been  liable  : 
Held,  that  the  goods  had  been  "  taken  in  execution" 
within  the  meaning  of  the  local  Act,  and  that 
the  privileges  given  to  the  overseers  by  sect.  161 
of  the  Metropolis  Management  Act  1866  included 
the  privilege  given  by  the  local  Act  with  regard 
to  a  rate  made  under  that  Act. 
Held,  therefore  (affirming  the  decision  of  Bigham, 
J.),  that  the  sheriff  was  liable  to  the  vestry  for 
the  amount  of  all  the  rates  which  the    rate 
collector  had  demanded  of  him. 
This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  to  recover  a  sum  of 
181. 19s.  3d.  which  sum  the  plaintiffs  alleged  was 
payable  to  them  by  the  defendant  under  sect.  195 
of  the  36  Geo.  3,  c.  73,  under  the  following  cir- 
cumstances : 

On  the  17th  Not.  1898  the  defendant  seized 
under  a  writ  of  fieri  ficias  the  goods  of  one  T.  M. 
Bush,  at  60,  Crawford-street,  in  the  parish  of  St 
Marylebone. 

On  the  24th  Not.  the  plaintiffs'  rate  collector 
served  on  the  defendant  a  written  demand  for  the 

Sayment  of  18Z.  19*.  3d.,  which  was  the  amount 
ue  to  the  plaintiffs  from  Bush  in  respect  of 
eleven  months'  rates. 

This  amount  was  less  than  the  value  of  the 
goods  seized. 

The  rates  in  respect  of  which  Bush  was  liable 
to  the  plaintiffs  were  a  poor  rate  made  under  a 
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local  Act  of  35  Geo.^.-c,  jSVand  ejtfier  rates  made 
under  the  Metropelii  J^fciUigement  Act  1855. 

O^  the  25th- NoV..  the 'defendant  being  still  in 
posr&e^ajohyf.the  goods,  Bash  paid  to  him  the 
;spnojiat?  *6f  the  judgment  debt,  which  was  more 
■  than  the  amount  demanded  by  the  rate  collector 
from  the  defendant  in  respect  of  Bush's  liability 
for  rates. 

On  the  same  day  the  defendant  handed  over  to 
the  judgment  creditor  the  amount  of  the  judg- 
ment debt  and  then  withdrew  from  possession  of 
the  goods  without  haying  satisfied  the  demand 
made  by  the  rate  collector. 

At  the  trial  of  the  action  without  a  jury, 
Bigham,  J.  gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

By  35  Geo.  3,  c.  73,  which  is  entitled  "  An  Act 
for  repealing    several  Acts  and  for 

paving,  repairing,  cleansing,  and  lighting  the 
parish  of  St.  Marylebone  in  the  county  of  Mid- 
dlesex and  for  the  better  relief  and  maintenance 
of  the  poor  thereof  and  for  divers  other  purposes 
.    .    .    "it  is  provided  as  follows : 

Sect.  195.  When  and  as  often  as  the  goods,  chattels,  and 
effects  of  any  person  or  persons  liable  to  pay  any  rate  or 
assessment  by  virtue  of  this  Aot  shall  be  taken  in  execu- 
tion, within  the  limits  aforesaid,  by  any  sheriff  or  other 
officer,  before  snoh  rate  or  rates,  assessment  or  assess- 
ments, shall  have  been  paid,  then  the  said  sheriff  or  other 
officer,  upon  demand  made  by  the  collector  or  collectors 
for  the  time  being  to  the  said  vestrymen  shall,  and  he  is 
hereby  directed  and  required,  in  the  fiist  place,  to  pay  to 
snoh  collector  or  collectors  sush  rate  or  rates,  assessment 
or  assessments,  so  made  as  aforesaid,  and  whioh  shall 
not  have  been  paid  by  snoh  person  or  persons,  and  all 
arrears  dne  thereon ;  provided  always  that  nothing 
herein  contained  shall  extend,  or  be  construed  to  extend, 
so  as  to  charge  such  sheriff  or  other  officer  with  the 
payment  of  more  than  one  year's  rate  or  of  a  larger 
sum  of  money  than  the  value  of  the  goods,  chattels,  and 
effects  so  taken  in  execution. 

By  the  Metropolis  Management  Act  1855 
(13  &  19  Vict.  c.  120)  it  is  provided  as  follows  : 

Sect.  161.  The  overseers  of  the  poor  of  every  parish 
to  whom  any  such  order  as  aforesaid  is  issued  shall  levy 
the  amount  mentioned  therein,  and  shall  for  that  purpose 
make  separate  equal  pound  rates  upon  their  parish,  or 
the  part  thereof  upon  whioh  any  sum  specified  in  such 
order  is  required  to  be  levied,  in  respect  of  eaoh  sum 
thereby  ordered  to  be  levied ;  that  is  to  say  ...  a 
sewers  rate,  ...  a  lighting  rate,  and  ...  a 
general  rate  .  .  .  ,  and  the  said  overseers  shall,  for 
the  purpose  of  levying  such  rates,  proceed  in  the  same 
manner,  and  have  the  same  powers,  remedies,  and 
privileges,  as  for  levying  money  for  the  relief  of  the 
poor. 

A.  T.  Lawrence,  Q.C.  and  P.  Rose-Innes  for  the 
defendant. — The  debtor's  goods  were  not  "  taken 
in  execution  "  within  the  meaning  of  those  words 
in  sect.  195  of  the  local  Act.  "  Taken  "  does  not 
mean  "  taken  into  the  possession  of  the  sheriff  " ; 
it  means  "  taken  away  from  the  place  where  they 
were  seized  and  sold.  The  expression  "taken  in 
execution"  is  exactly  equivalent  to  the  expres- 
sion "taken  by  virtue  of  an  execution"  which 
occurs  in  the  Act  8  Anne,  c.  14,  s.  1.  The  words 
used  in  that  Act  imply  the  removal  and  sale  of 
the  goods : 

Riseley  v.  Ryle,  11  M.  k  W.  16 ; 

Re  McCarthy,  7  L.  Rep.  Ir.  473. 

Secondly,  it  was  not  "by  virtue  of"  the  local 
Act  of  1795,  that  the  judgment  debtor  was  liable 


to  pay  the  amount  of  the  rates  demanded  by  the 
late  collector  from  the  sheriff,  and  therefore  the 

Elaintiffs  cannot  rely  upon  the  privilege  granted 
y  sect.  195  of  that  Act.  That  Act  has  been 
superseded  by  the  Metropolis  Management  Act 
1855,  and  it  is  under  the  latter  Act  that  the  rates 
were  payable : 

Beg.  on  the  Prosecution  of  Paddington  Vestry  v. 
Qreat  Western  Railway  Company,  28  L.  J.  59, 
M.  C. 

The  Aot  of  1855  does  not  incorporate  sect.  195  of 
the  local  Act.  Sect.  161  of  the  Act  of  1855  does 
not  say  that  the  overseers  are  to  have  the  same 
powers  as  the  collector  of  the  vestry  had  under 
the  local  Act. 

English  Harrison,  Q.C.  {Manisty  with  him) 
for  the  plaintiffs. — There  is  no  reason  why  the 
words,  "taken  in  execution"  should  in  this  Act 
of  1795  be  construed  in  any  other  than  their 
ordinary  meaning — i.e.,  "seized  in  execution." 
The  Act  of  8  Anne,  c.  14,  s.  1,  had  reference  to 
the  payment  of  rent "  before  the  removal  of  the 
goods  and  that  explains  the  interpretation  given 
to  the  expression  "  by  virtue  of  an  execution  "  in 
that  Act.  Secondly,  though  part  of  the  sum  due 
from  the  judgment  debtor  to  the  plaintiffs  was  in 
respect  of  rates  made  under  the  Act  of  1855,  yet 
the  greater  part  was  due  in  respect  of  a  poor  rate 
made  under  the  local  Act,  and  sect.  161  of  the 
Act  of  1855  gives  the  overseers  the  same  privileges 
in  respect  of  the  rates  there  named  as  they  have 
for  levying  poor  rate.  By  sect.  250  of  the  Act 
"  overseers  of  the  poor  "  is  to  include  collectors- 
of  poor  rate.  By  sect.  8  all  the  powers  held  by 
the  old  vestries  were  transferred  to  the  new 
vestries. 

A.  T.  Lawrence,  Q.C.  in  reply. 

Smith,  L.J. — Two  questions  have  been  raised 
upon  this  appeal,  one  of  which  is  a  matter  of 
considerable  complication,  though  the  other  one 
is  plain  enough.  I  will  take  the  simple  one  first 
The  sole  question  there  raised  is  as  to  the  meaning' 
of  the  words  "goods  taken  in  execution"  in 
sect.  195  of  the  Aot  of  35  Geo.  3,  c.  73.  The 
sheriff  in  this  oase  seized  certain  goods  under  a 
writ  of  fieri  facias,  Bigham,  J.  held  that  those 
goods  were  "taken  in  execution"  within  the 
meaning  of  those  words  in  sect.  195.  I  think  that 
in  so  holding  the  learned  judge  was  perfectly 
right.  The  other  question  raised  in  this  oase  is 
more  difficult  to  decide.  The  sheriff  seized  the 
goods  under  the  fieri  facias  on  the  17th  Nov.  On 
the  24th  Nov.,  while  he  was  still  in  possession  of 
the  goods,  a  written  notice  was  served  on  him  by 
the  collector  to  the  vestry  of  Marylebone,  to  the 
effect  that  the  judgment  debtor  owed  the  vestry 
18Z.  19«.  3d.  for  eleven  months'  rates,  and  the 
collector  demanded  payment  of  that  sum  by  the 
sheriff.  The  next  day,  the  25th  Nov.,  the  judg- 
ment debtor  paid  the  sheriff  enough  money  to 
satisfy  the  judgment,  and  the  sheriff  accordingly 
paid  over  to  the  judgment  creditor,  the  amount 
due  to  him,  and  withdrew  from  possession  of  the 
goods  without  having  paid  to  tne  rate  collector 
the  18Z.  19s.  3d.  whioh  had  been  demanded.  Under 
these  circumstances  the  vestry  are  now  suing 
the  sheriff  on  the  ground  that  under  sect  195  of 
35  Geo.  3,  o.  73,  he  ought  to  have  paid  them  the 
amount  of  rates  due  from  the  judgment  debtor 
before  he  handed  over  to  the  judgment  creditor 
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the  amount  which  he  had  received  from  the 
judgment  debtor.  Sect.  195  provides  that  when- 
ever the  goods  of  any  person  "  liable  to  pay  any 
rate  or  assessment  by  virtue  of  this  Act"  shall 
be  taken  in  execution  within  certain  limits  by  any 
sheriff  before  snch  rate  or  assessment  shall  have 
been  paid,  the  sheriff  upon  receiving  notice  shall 
in  the  first  place  pay  to  the  rate  collector  the 
amount  of  the  rate  or  assessment  which  shall  not 
have  been  paid  by  snch  person.  On  behalf  of  the 
defendant  it  is  contended  that  the  rates  which 
were  due  from  the  judgment  debtor  to  the  vestry 
were  not  rates  which  the  debtor  was  liable  to  pay 
"by  virtue  of"  the  Act  of  35  Geo.  3,  c.  73.  The 
rates  for  which  the  collector  demanded  payment 
from  the  sheriff  included  a  poor  rate,  a  general 
rate,  a  sewers  rate,  and  two  other  rates. 
Now  the  poor  rate,  in  my  opinion  was  due  by 
virtue  of  the  Act  of  35  Geo.  3,  c.  73.  It  put  ports 
to  have  been  made  under  that  Act,  and  that  Act 
has  never  been  repealed.  The  Metropolis  Manage- 
ment Act  1855  (18  &  19  Yict.  o.  120)  does  not 
deal  at  all  with  poor  rate,  though  it  does  give 
power  to  make  certain  other  rates.  I  come  to  the 
conclusion,  therefore,  that  the  judgment  debtor 
was  liable  to  pay  poor  rate  by  virtue  of  35  Geo.  3, 
a  73,  and  therefore  with  regard  to  that  rate  the 
vestry  were  entitled  under  sect.  195  to  be  paid  by 
the  sheriff.  With  regard  to  the  rates  other  than 
poor  rate,  I  think  that  they  were  made  by  virtue 
of  the  Metropolis  Management  Act  1855,  and  not 
fay  virtue  of  35  Geo.  3  c.  73;  but  then  we  must 
take  into  consideration  the  clause  at  the  end  of 
sect.  161  of  that  Act.  After  giving  power  to  the 
overseers  to  levy  certain  rates,  sect.  161  continues 
thus :  "  And  the  said  overseers  shall,  for  the  pur- 
pose  of  levying  such  rates,  proceed  in  the  same 
manner,  and  have  the  same  powers,  remedies,  and 
privileges  as  for  levying  money  for  the  relief  of 
the  poor."  Now  one  of  the  powers,  remedies,  and 
privileges  which  are  given  by  the  Act  of  35  Geo.  3 
c  73,  with  regard  to  poor  rate  is  that  given  by 
sect  195  under  which,  after  giving  notice  to  the 
sheriff  when  he  has  taken  in  execution  the  goods 
of  any  person  liable  to  pay  poor  rate  under  the 
Act,  the  vestry  is  entitled  to  require  the  sheriff  to 
hand  over  to  them,  in  the  first  place,  the  amount 
of  poor  rate  due  from  such  person  before  the  judg- 
ment creditor  is  paid.  In  my  opinion,  therefore, 
this  privilege  extended  to  the  other  rates,  besides 
the  poor  rate,  payment  of  which  was  demanded 
by  the  vestry.  Bigham,  J.  was  right  in  so 
holding,  and  I  think  that  the  appeal  must  be  dis- 
missed. 

Williams,  L.J. — I  entirely  agree.  Now  that 
the  matter  has  been  threshed  out,  it  is  clear  that 
it  resolves  itself  into  two  points  only,  and  I  have 
very  little  to  add  to  what  Smith,  L.J.  has  said 
upon  them.  In  so  far  as  the  payment  demanded 
by  the  collector  from  the  sheriff  was  in  respect  of 
rates  other  than  poor  rate,  it  seems  to  me  that 
the  clause  in  sect.  161  of  the  Metropolis  Manage- 
ment Act  1855,  giving  to  the  overseers  the  same 
privileges  as  they  have  in  respect  of  poor  rate  is 
absolutely  fatal  to  the  argument  that  was  put  for- 
ward on  behalf  of  the  sheriff,  unless  the  meaning 
of  the  clause  can  be  limited  by  construing  them 
as  referring  only  to  powers  exercised  generally  by 
overseers,  not  including  special  powers  given  by 
local  Acts.  With  regard  to  the  other  point,  it 
was  contended  that  the  words  "  taken  in  execu- 
tion'' in  sect.  195  of  35  Geo.  3,  c.  73,  ought  to  be 


construed  in  the  same  way  as  the  words  "  taken 
by  virtue  of  any  execution  *  in  8  Anne,  c.  14,  8. 1, 
were  construed  in  Biseley  v.  Byle  (ubi  gup.). 
There  seems  to  me  to  be  no  ground  for  that  con- 
tention. The  construction  which  has  been  put 
upon  the  words  "  taken  by  virtue  of  any  execu- 
tion "  in  the  statute  of  Anne,  depends  upon  the 
presence  in  the  earlier  part  of  the  section  of  the 
words  "before  the  removal  of  such  goods  from 
off  the  said  premises  " ;  and  it  was  held  that  what 
was  intended  to  be  forbidden  by  the  statute  was 
the  removal  of  the  goods  from  the  premises  unless 
the  rent  is  first  paid.  The  Act  is  very  different 
from  the  Act  which  we  have  now  to  construe.  By 
sect  195  of  the  Act  of  35  Geo.  3,  c.  73,  where 
demand  has  been  made  by  the  collector  of  pay- 
ment of  the  rates  due,  the  sheriff  is  directed  and 
required  in  the  first  place  to  pay  to  such  collector 
the  rates  due  and  unpaid  provided  that  the 
sheriff  is  not  liable  to  pay  more  than  one  year's 
rates,  nor  more  than  the  value  of  the  goods  taken 
in  execution. 

Romeb,  L.J. — I  agree.  I  only  wish  to  add  a 
few  words  as  to  the  effect  of  these  two  Acts  of 
1795  and  1855.  Until  the  matter  was  fully 
threshed  out,  the  point  involved  seemed  a  little 
difficult;  but  it  now  seems  clear  enough,  and  I 
cannot  help  thinking  that  the  case  is  really  con- 
cluded by  the  decision  in  Vaughan  v.  Imray 
(28  L.  J.  78,  M.  C).  In  that  case  the  facts  were 
that  by  an  Act  of  George  II.  the  hamlet  of  Spital- 
fields  was  made  a  distinct  parish,  and  persons 
possessing  certain  qualifications  were  consti- 
tuted vestrymen.  By  a  subsequent  local  Act 
in  the  same  reign  power  was  given  to  this  vestry 
to  make  poor  rates.  Then  under  the  Metropolis 
Management  Act  1855  a  new  vestry  was  consti- 
tuted to  supersede  the  old  one  and  to  exercise  the 
powers  ana  privileges  held  by  the  then  existing 
vestry.  The  court  held  that  under  these  pro- 
visions the  new  vestry  had  the  power  of  making 
poor  rates  which  had  been  possessed  by  the  old 
vestry.  In  the  present  case  the  vestry  of  Mary- 
lebone,  after  the  passing  of  the  Metropolis 
Management  Act  1855,  still  possessed  the  power 
given  oy  the  Act  of  35  Geo.  3,  c.  73,  of  making  a 
poor  rate,  and  the  poor  rate  made  by  it  was  made 
by  virtue  of  their  old  Act,  and  they  still  had  the 
privilege  given  them  by  sect.  195  of  the  old  Act 
to  assist  them  in  getting  in  the  rates  due  to  them, 
in  oases  where  the  goods  of  persons  who  had 
not  paid  the  rates  due  from  them  had  been  taken 
in  execution  by  the  sheriff.  Then  by  seek.  161  of 
the  Act  of  1855  the  privileges  possessed  by  the 
overseers  for  the  purpose  of  levying  poor  rates 
were  extended  to  apply  to  the  cases  of  other  rates 
which  the  overseers  were  empowered  to  levy  under 
the  Act  of  1855.  The  plaintiffs  are,  therefore, 
right  in  their  contention,  and  I  agree  that  the 
appeal  must  be  dismissed.       Appeal  di,miMedm 

Solicitors  for  the  plaintiffs,  Clarkson,   Oreen- 
weUs,  and  Co. 
Solicitors  for  the  defendant,  W.  and  T.  Burchell. 
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Friday,  July  20, 1900. 

(Before  Smith,  Williams,  and  Romsr,  L. JJ.) 

Bostock  v.  Ramsey  Urban  District 
Council,  (a) 

APPEAL  FROM   THE  QUEEN'S   BENCH   DIVISION. 

Practice — Costs — Action  against  public  authority 
— Jurisdiction  of  judae  to  deprive  successful 
defendant  of  costs — Discretion — "  Qood  cause  " 
—Order  LXV.,  r.  I— Public  Authorities  Pro- 
tection Act  1893  (56  &  57  Vict.  61),  s.  1  (6). 

Sect.  1  (b)  of  the  Public  Authorities  Protection  Act 
1893  provides  that  where  an  action  is  brought 
against  a  public  authority  for  any  act  done  in 
execution  of  any  Act  of  Parliament,  and  judg- 
ment is  given  for  the  defendant,  the  judgment 
shall  carry  costs  to  be  taxed  as  between  solicitor 
and  client. 

Held,  affirming  the  decision  of  Lord  Russell,  G.J., 
that  this  enactment  does  not  take  away  from  the 
judge  at  the  trial  of  the  action  with  a  jury  the 
jurisdiction  given  him  bv  Order  LXV.,  r.  1  of 
depriving  a  successful  defendant  of  costs  for 
" good  cause" 

In  an  action  for  malicious  prosecution,  evidence  of 
conduct  of  the  defendant  previous  to  and  con- 
ducing to  the  plaintiff's  action  may  be  taken  into 
consideration  by  the  judge  for  the  purpose  of 
deciding  whether  or  not  there  is  "  good  cause 
for  depriving  the  defendant  of  costs. 

This  was  an  appeal  from  an  order  of  Lord 
Russell,  C.J.  at  the  trial  of  the  action  with  a  jury 
depriving  the  successful  defendants  of  costs. 

The  action  was  for  malicious  prosecution  and 
was  brought  under  the  following  circumstances : 

The  plaintiff  was  proprietor  of  a  travelling 
menagerie. 

On  its  arrival  at  Ramsey  in  Huntingdonshire 
on  the  15th  Dec.  1897  the  manager  put  it  up 
on  a  piece  of  open  ground  where  it  nad  been 
put  up  on  previous  occasions  when  visiting  the 
town. 

This  piece  of  ground  was  alleged  by  the  defen- 
dants to  be  a  public  highway  but  they  did  not 
take  any  steps  to  compel  the  removal  of  the  vans, 
and  after  remaining  there  for  one  night  the 
menagerie  left  the  town. 

The  plaintiff  was  in  Scotland  at  the  time  and 
had  no  Knowledge  of  what  was  being  done. 

The  defendants,  by  their  solicitors,  then  wrote 
to  the  plaintiff  giving  him  formal  notice  that  if 
he  persisted  in  putting  up  his  menagerie  in  the 
streets  of  Ramsey,  they  would  without  further 
notice,  commence  an  action  against  him  for 
damages,  and  apply  to  the  court  for  an  injunc- 
tion. 

In  May  1898,  the  defendants  preferred  an 
indictment  against  the  plaintiff  at  Huntingdon 
Assizes  for  having  unlawfully  obstructed  the 
highway,  they  having  been  advised  by  counsel 
that  this  was  an  available  remedy  against  the 
plaintiff. 

The  indictment  was  tried  before  Wills  J.,  and 
on  his  direction  the  jury  acquitted  the  plaintiff. 

The  plaintiff  then  brought  the  present  action 
for  malicious  prosecution. 

The  action  was  tried  before  Lord  Russell,  C.J. 
with  a  jury.  He  ruled  that  there  was  reasonable 
and  probable  cause  for  the  prosecution,  and  that 

(a)  Reported  by  E.  Ma.ni  KT  Smith.  Esq..  K»rri8ter-»t-L»w. 


there  was  no  evidence  of  malice,  and  directed 
judgment  to  be  entered  for  the  defendants 
without  costs. 

On  further  consideration  the  Lord  Chief  Justice 
held  that  there  was  nothing  in  sect.  1,  sub-sect.  (*), 
of  the  Public  Authorities  Protection  Act  1893 
which  prevented  him  from  depriving  the  defen- 
dants of  costs  under  Order  LXY.,  r.  1,  and, 
taking  the  circumstances  of  the  case  into  con- 
sideration, he  held  that  there  was  "  good  cause  " 
within  Order  LXY.,  r.  1,  for  depriving  the 
defendants  of  costs,  and  he  made  an  order 
accordingly. 

This  decision  of  the  Lord  Chief  Justice  is 
reported  in  81  L.  T.  Rep.  756;  (1900)  1  Q.  B. 

The  defendants  appealed. 

By  Order  LXY.,  r.  1,  it  is  provided  as  follows : 

Subject  to  the  provisions  of  the  Aota  and  these  rules, 
the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court  .  .  .  shell  be  in  the  discretion  of 
the  court  or  judge  .  .  .  provided  also  that  where 
any  action,  cause,  matter,  or  issue,  is  tried  with  a  jury 
the  oosts  shall  follow  the  event,  unless  the  jndge  by 
whom  such  action,  cause,  matter,  or  issue,  is  tried,  or 
the  oourt.  shall  for  good  cause,  otherwise  order. 

The  Public  Authorities  Protection  Act  1893 
(56  &  57  Yict.  c.  61)  provides  as  follows : 

Sect.  1.  Where  after  the  commencement  of  this  Aot 
any  action,  prosecution,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom,  against  any  person  for 
any  Act  done  in  porsuanoe,  or  execution,  or  intended 
execution,  of  any  Act  of  Parliament,  or  of  any  public 
duty  or  authority  ...  the  following  provisions 
shall  have  effect:  ...(b)  Wherever  in  any  such 
action  a  judgment  is  obtained  by  the  defendant,  it  shall 
osrry  costs  to  be  taxed  as  between  solicitor  and  olient. 

Lawson  Walton,  Q.C.  and  J.  W.  Cooper  for  the 
defendants. — First,  there  were  no  facts  before  the 
Lord  Chief  Justice  which  could  constitute  "  good 
cause'1  within  Order  LXY..  r.  1.  The  question 
whether  there  were  any  such  facts  before  a  judge 
who  has  deprived  a  successful  party  of  costs  is 
one  on  which  an  appeal  lies  to  this  oourt : 

Jones  v.  OurUng,  50  L.  T.  Bep.  349 ;  13  Q.  B.  Div. 
262; 

Huxley  v.  West  London  Extension  Railway  Com- 
pany, 60  L.  T.  Bep.  642 ;  14  App.  Cas.  26. 

The  mere  fact  of  the  failure  of  the  prosecution 
which  was  instituted  by  the  defendants  cannot  be 
"good  cause."  Nor  was  there  any  such  conduct 
of  the  defendants  before  litigation  as  in  the  case 
of  Harnett  v.  Vise  (43  L.  T.  Bep.  645  ;  5  Ex.  Div. 
307)  was  held  sufficient  to  constitute  "good 
cause."  Secondly,  it  is  immaterial  whether  or  not 
there  was  "  good  cause "  within  the  meaning  of 
Order  LXY.,  r.  1. .  The  Publio  Authorities  Pro- 
tection Act  1893  gives  the  defendants  in  the 
present  case  an  absolute  right  to  costs,  and  the 
Lord  Chief  Justice  had  no  power  to  exercise  any 
discretion  in  the  matter.  The  Act  is  a  consolida- 
tion Act  by  which  it  was  never  intended  to  put 
publio  authorities  in  a  worse  position  than  they 
were  in  before.  It  is  clear  that  many  of  the 
Acts  which  it  repeals  gave  such  an  absolute  right 
as  the  defendants  now  contend  for : 

Ores  v.  8t.  Pancras  Vestry,  80   L.  T.   Bep.   388  y 

(1899)  1Q.  B.  693; 
Harrop  v.  Mayor,  <fc,  of  Ossett,  78  L.  T.  Bep.  387  y 

(1898)  1  Ch.  525  ; 
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Hawker  v.  Wood,  54  L.  J.  419,  Q.  B. ; 

Fielden  ▼.  Morley  Corporation,  82  L.  T.  Bep.  29  j 

(1900)  A.  G.  133  ; 
Reeve  v.  Gibson,  64  L.  T.  Bep.  141 ;  (1891)  1  Q.  B. 

652. 

Blake  Odgers,  Q.G.  and  P.  Bose-Innes  for  the 
plaintiff. — First,  apart  from  the  question  of  the 
construction  of  the  Public  Authorities  Protection 
Act  1893,  it  is  clear  from  the  decision  of  the 
Court  of  Appeal  in  Harnett  v.  Viee  (ubi  tup.)  that 
for  the  purposes  of  deciding  whether  or  not  there 
was  M  good  cause  "  within  Order  LXV.,  r.  1,  the 
Lord  Chief  Justice  was  entitled  to  take  into 
consideration  the  conduct  of  the  defendants  which 
induced  the  plaintiff  to  bring  the  action  of 
malicious  prosecution.  With  regard  to  the  con- 
struction of  the  Public  Authorities  Protection 
Act  1893,  the  object  of  sect.  lv  sub- sect,  (6)  was 
to  overrule  Avery  v.  Wood  (65  L.  T.  Rep.  122 ; 
(1891)  3  Oh.  115),  and  to  declare  that  where  a 
public  authority  was  a  successful  defendant  in 
any  such  action  as  is  mentioned  in  sect.  1,  it 
should,  if  entitled  to  costs,  have  those  costs  taxed 
as  between  solicitor  and  client.  It  would  not  be 
reasonable  to  construe  the  Act  so  as  to  give  a 
public  authority  its  costs  in  every  case  where  it 
defended  an  action  successfully,  regardless  of  how 
oppressive  or  vexatious  its  conduct  may  have  been. 
They  referred  to 

Holford  v.  Acton  Urban  District  Council,  78  L.  T. 

Bep.  829  ;  (1898)  2  Ch.  240  ; 
Southampton    and     Itchin     Bridge     Company  v. 

Southampton  Local  Board  of  Health,  8  E.  &  B. 

801. 

Lawson  Walton,  Q.O.  replied. 

Smith,  L.J. — This  is  an  appeal  from  an  order 
of  the  Lord  Chief  Justice  depriving  the  successful 
defendants  of  costs  in  an  action  for  malicious 
prosecution.  The  plaintiff  was  the  proprietor  of 
a  travelling  menagerie,  and  for  many  years  when 
visiting  the  town  of  Ramsey  it  had  been  usual  for 
the  menagerie  to  occupy  a  particular  piece  of 
open  ground  in  the  town.  In  Deo.  1897  the 
managerie  arrived  at  Ramsey  and  remained 
there  for  one  night.  The  plaintiff's  manager  set 
it  up  in  the  usual  spot,  as  he  thought  he  was 
entitled  to  do.  The  defendants  took  no  steps  to 
pat  a  stop  to  what  the  manager  was  doing,  and, 
after  remaining  one  night  the  menagerie  was 
taken  off  to  some  other  town.  Some  months 
after  an  indictment  for  obstructing  the  highway 
was  preferred  by  the  defendants  against  the 
plaintiff  at  Huntingdon  Assizes.  The  judge  who 
presided  at  the  trial  held  that  there  was  no  case, 
and  directed  an  acquittal.  Thereupon  the  plaintiff, 
having  been  acquitted,  brought  this  action  against 
the  defendants  for  malicious  prosecution.  The 
action  was  tried  before  Lord  Russell,  O.J.,  with  a 
jury,  and  ho  came  to  the  conclusion  that  there 
was  no  evidence  of  malice  on  the  part  of  the 
defendants  or  of  absence  of  reasonable  and  pro- 
bable cause,  and  he  directed  a  verdict  for  the 
defendants.  It  is  obvious  that  he  took  a  very 
decided  view  of  the  conduct  of  the  defendants 
in  instituting  the  prosecution  against  the  plaintiff, 
and  therefore,  acting  under  Order  LXV.,  r.  1,  he 
deprived  the  defendants  of  the  costs  which  as 
successful  defendants  they  would  otherwise  have 
been  entitled  to.  The  Lord  Ohief  Justice  thought 
that  the  conduct  of  the  defendants  in  pre- 
senting an  indictment  against  the  plaintiff,  in- 


stead of  taking  the  simple  steps  to  which  he 
adverted,  was  conduct  wnich  naturally  induced 
the  plaintiff  to  think  that  they  were  acting 
maliciously  and  without  reasonable  and  probable 
cause,  that  is  to  say,  that  the  defendants'  unrea- 
sonable conduct  had  induced  the  plaintiff  to 
bring  his  action  for  malicious  prosecution.  On 
that  ground  he  held  that  there  was  "  good  cause  " 
for  depriving  the  defendants  of  costs.  Two 
questions  now  arise.  The  nrBt  is,  was  there  any 
evidence  of  "  good  cause  "  within  the  meaning  of 
Order  LXV.,  r.  IP  It  has  been  held,  and  it  is 
clear  law,  that  if  there  is  any  evidence  at  all  of 
good  cause,  the  question  whether  the  defendants 
shall  be  deprived  of  costs  is  one  for  the  discretion 
of  the  judge  at  the  trial,  and  no  appeal  lies  against 
the  way  in  which  he  has  exercised  his  discretion. 
That  was  laid  down  in  the  cases  of  Jones  v.  Curling 
(50  L.  T.  Rep.  349 ;  13  Q.  B.  Div.  262)  and  Huxley 
v.  West  London  Extension  Railway  Company 
(60  L.  T.  Rep.  642 ;  14  App  Cas.  26).  The  point 
for  us  to  consider  now  is,  therefore,  whether  there 
was  any  evidence  before  the  Lord  Ohief  Justice 
that  the  conduct  of  the  defendants  in  instituting 
this  prosecution  was  such  as  might  give  rise  to  a 
reasonable  belief  in  the  plaintiff's  mind  that  he 
would  succeed  in  any  action  which  he  might 
bring  against  the  defendants  for  malicious  pro- 
secution. It  is  clear  that  the  conduct  which  is 
relied  upon  as  constituting  *'  good  cause  "  must 
be  connected  with  the  subject-matter  of  the 
action.  I  think  that  the  Lord  Ohief  Justice  was 
quite  right  in  holding  that  the  judge  is  not  con- 
fined  to  the  consideration  of  the  defendants' 
conduct  in  the  actual  litigation  itself,  but  may 
also  take  into  consideration  matters  which  led  up 
to  and  were  the  occasion  of  that  litigation.  That 
was  what  was  held  by  the  Court  of  Appeal,  in 
Harnett  v.  Vise  (43  L.  T.  Rep.  645;  5  Ex.  Div. 
307).  That  was  an  action  for  libel  in  which  the 
jury  found  a  verdict  for  the  plaintiff.  It  was  tried 
before  Huddleston,  B.,  and  upon  the  application 
of  the  defendant's  counsel  the  learned  judge 
deprived  the  plaintiff  of  his  costs  on  the  ground 
that  he  had  brought  the  libel  upon  himself 
by  his  incautious  conduct.  On  the  matter  coming 
before  the  Court  of  Appeal,  James,  L.J.  said  he 
was  of  opinion  that  the  jurisdiction  as  to  costs 
given  to  the  judge  was  not  confined  to  the  conduct 
of  the  parties  in  the  litigation  itself  and  that  it  is 
the  duty  of  the  judge  to  consider  the  whole  cir- 
cumstances of  the  case,  everything  which  led  to 
the  action,  everything  which  led  to  the  libel, 
everything  in  the  conduct  of  the  parties  which 
may  show  that  the  action  was  not  properly 
brought  in  respect  of  the  libel  complained  of.  In 
the  present  case  I  think  that  there  was  evidence 
of  conduct  on  the  part  of  the  defendants  such  as 
to  lead  the  plaintiff  to  think  that  he  had  a  good 
cause  of  action  against  them,  and  the  Lord  Ohief 
Justice  rightly  took  that  evidence  into  considera- 
tion in  deciding  whether  or  not  there  was  good 
cause  for  depriving  them  of  costs.  On  that 
ground,  therefore,  the  appeal  fails.  I  now  come 
to  the  second  point  as  to  the  true  construction  of 
sect.  1  (b)  of  the  Public  Authorities  Protection 
Act  1893.  It  seems  to  me  unnecessary  to  go  back 
to  the  earlier  Acts  which  that  Act  repealed.  The 
words  of  the  existing  Act  are,  in  my  opinion, 
perfectly  clear.  The  sub-section  provides  than 
where  any  action  is  commenced  against  any 
person  for  any  act  done  in  pursuance,  or  execu- 
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tion,  or  intended  execution,  of  any  Act  of  Parlia- 
ment, or  of  any  public  duty  or  authority,  and 
wherever  in  any  such  action  a  judgment  is  ob- 
tained by  the  defendant,  such  judgment  shall 
"  carry  costs  to  be  taxed  as  between  solicitor  and 
client."  That  enactment  means  that  the  judg- 
ment is  to  carry  those  costs,  in  a  case  where  the 
defendant  is  entitled  to  costs.  It  does  not  mean 
that  the  defendant  is  to  have  costs  in  a  case  in 
which  he  is  not  entitled  to  costs.  It  would  not  be 
reasonable  to  construe  the  sub-section  as  meaning 
that,  in  all  cases,  however  vexatious  and  unreason- 
able the  defendant's  conduct  may  have  been,  he  is 
to  have  costs  as  between  solicitor  and  client.  The 
only  adverse  opinion  that  I  am  aware  of  is  that 
which  was  expressed  by  Bruce,  J.  in  Cree  v.  St. 
Pancras  Vestry  (ubi  sup.),  but  I  feel  unable  to 
agree  in  the  view  then  taken  by  the  learned  judge. 
On  the  other  hand,  there  is  the  opinion  on  the 
construction  of  this  Act  which  was  expressed  by 
my  brother  Romer  in  the  case  of  North  Metro- 
politan Tramways  Company  v.  London  County 
Council  (78  L.  T.  Bep.  711 ;  (1898)  2  Ch.  145). 
As  to  Hasher  v.  Wood  (ubi  sup.),  I  think  that, 
when  once  the  true  construction  of  the  Act 
has  been  arrived  at,  the  case  has  no  application 
to  the  present.  I  think  that  the  appeal  must  be 
dismissed. 

Williams,  L.J. — I  agree.  The  arguments  in 
this  case  have  made  perfectly  plain  what  are  the 
points  really  in  issue.  The  question  is  as  to  the 
application  of  the  provision  of  Order  LXV.,  r.  1, 
that  where  an  action  is  tried  with  a  jury  the  judge 
may,  for  good  cause,  order  that  the  costs  shall 
not  follow  the  event.  Two  points  have  been 
raised.  First,  it  was  said  that  that  provision  has 
no  application  at  all  to  the  present  action,  because 
under  the  Public  Authorities  Protection  Act  1893 
the  defendants  are  absolutely  entitled  to  costs  as 
between  solicitor  and  client,  and  their  rights 
under  the  Act  cannot  be  affected  by  the  judgment 
of  the  judge  at  the  trial.  Of  course  it  is  not 
contested  by  the  plaintiff  that,  if  an  Act  of  Par- 
liament provides  that  in  a  given  event  a  litigant 
shall  be  entitled  to  costs,  the  judge  at  the  trial 
would  have  no  jurisdiction  to  deprive  the  litigant 
of  his  right;  but  the  plaintiff  says  that  the 
Public  Authorities  Protection  Act  1893  does  not 
contain  any  such  provision  as  is  alleged.  I  do 
not  think  it  does.  Sect.  1  (b)  cannot  be  reason- 
ably construed  as  giving  a  successful  defendant 
an  absolute  right  to  costs  to  be  taxed  as  between 
solicitor  and  client  to  the  exclusion  of  the  exercise 
of  the  discretion  of  the  judge  which  is  given  by 
Order  LXV.,  r.  1.  I  will  not  repeat  what  was 
said  by  the  Lord  Chief  Justice  with  reference  to 
the  case  of  Southampton  and  Itchin  Bridge  Com- 
pany v.  Southampton  Local  Board  of  Health  (ubi 
sup.).  But,  apart  from  those  considerations,  I 
think  that  the  words  of  the  sub-section,  when 
considered  in  connection  with  the  provisions  of 
the  Act  as  a  whole,  do  not  import  any  intention 
to  give  the  defendant  costs  to  the  exclusion  of  the 
discretion  of  the  judge  under  Order  LXV.,  r.  1 . 
I  think  that  the  Legislature  only  meant  to  fix 
the  measure  of  costs  in  a  case  where  the  defen- 
dant is  to  have  costs.  It  was  not  meant  that 
every  judgment  for  the  defendant  must  carry 
costs.  The  later  provisions  of  the  section  seem 
to  me  to  tend  to  show  that  this  is  so.  By  sub- 
sect,  (c)  where  an  action  for  damages  is  com- 
menced after  tender  of  amends  or  is  proceeded 


with  after  payment  into  court  in  satisfaction  of 
the  plaintiff's  claim,  and  the  plaintiff  does  not 
recover  more  than  the  sum  tendered  or  paid,  he 
shall  not  recover  any  costs  incurred  alter  the 
tender  or  payment,  "  and  the  defendant  shall  be 
entitled  to  costs  to  be  taxed  as  between  solicitor 
and  client,  as  from  the  time  of  the  tender  or 
payment."     The  case  there  contemplated  seems 
to  be  one  in  which  the  plaintiff  has  vexatiously 
carried  on  the  litigation  after  sufficient  amends  have 
been  offered,  and  therefore  in  that  case  it  is  provided 
that  the  defendant "  shall  be  entitled  to  costs  "  to 
be  taxed  as  between  solicitor  and  client  as  from  the 
time  of  the  tender  or  payment.     I  think  that  the 
words  used  in  sub-sect  (b)  :  "  shall  carry  costs  to 
be  taxed  as  between  solicitor  and  client,"  cannot 
have  been  intended  by  the  Legislature  to  have  the 
same  meaning  as  the  words  used  in  sub-sect  (c)  : 
"the  defendant  shall  be  entitled  to  costs  to  be 
taxed  as  between  solicitor  and  client."    So  much 
for  the  first  point.      The   other   point  is  this : 
Assuming  that  the  Lord  Chief  Justice  had  juris- 
diction to  exercise  a  discretion  as  to  depriving  the 
defendants  of  costs  for  "  good  cause,"  were  there 
any  facts  before  him  on  which  he  was  entitled  to 
hold  that  the  defendants  had  so  conduced  to  the 
litigation  that  they  ought  not  to  have  their  costs  ? 
It  is  not  disputed  by  the  plaintiff  that  there  must 
be  some  facts  before  the  judge  to  form  a  basis  for 
the  exercise  of  his  discretion.    Both  sides  accept 
the  law  as  laid  down  in  Harnett  v.  Vise  (ubi  sup.) ; 
and,  therefore,  the  only  real  question  is  whether 
there  was  conduct  on  the  part  of  the  defendants 
which  can  be  considered  as  having  led  to  the 
action  being  brought,  and  but  for  which  it  pro- 
bably would  never  have  been  brought.    I  think 
that  there  were  facts  which  the  Lord  Ohief  Justice 
was  entitled  to  treat  as  constituting  "  good  cause  " 
within  Order  LXV.,  r.  1,  and  in  that  case  this 
court  has  no  jurisdiction  to  review  his  decision  in 
the  matter.    No  one  can  deny  that  it  is  possible 
that  the  defendants  might  so  act  as  to  give  the 
plaintiff  reasonable  ground  for  supposing  that 
they  were  actuated  by  malice  when  they  pro- 
secuted him  and  that  they  prosecuted  him  without 
reasonable   and   probable   cause.     The   circum- 
stances of  the  present  action  are  such  as  to  afford 
some  ground  for  supposing  that  such  was  in  fact 
the  case.    With  regard  to  the  question  of  malice, 
the  matter  has  not  been  very  strongly  contested ; 
and  as  to  the  absence  of  reasonable  and  probable 
cause,  it  appears  that  the  defendants  themselves 
at  the  outset  of  the  affair  took  the  view  that  their 
proper  remedy  was  in  a  civil  court,  and  expressed 
that  view  to  the  plaintiff.    It  seems  that  they 
changed  their  mind  because  they  were  advised 
that  an  indictment  would  be  a  cheaper  remedy. 
They  did  not,  however,  communicate  with  the 
plaintiff  the  reasons  for  their  change  of  view,  but 
left  him  to  suppose  that  they  knew  that  their 
proper  remedy  was  a  civil  one.    The  result  of  the 
trial  of  the  plaintiff  at  the  assizes  would  be  to 
confirm  the   impression    made  in  the  mind  of 
Wills,  J.  who  tried  the  case,  that  the  defendants 
had  behaved  unreasonably  in  instituting  a  prose- 
cution.   It  seems  to  me  impossible  to  say  that 
there  were  not  some  faots  before  the  Lord  Chief 
Justice  on  which  he  might  come  to  the  conclusion 
that  the  defendants  by  their  conduct  had  con- 
duced to  the  plaintiff's  bringing  the  action  and  had 
induced  in  his  mind  the  belief  that  they  had  acted 
maliciously  and  without  reasonable  and  probable 
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cause.  The  Lord  Chief  Justice  had,  therefore,  a 
discretion  to  deprive  the  defendants  of  costs,  and 
we  have  no  jurisdiction  to  review  his  exercise  of 
that  discretion. 

Roiosr,  L.J. — With  regard  to  the  construction 
of  the  Public  Authorities  Protection  Act  1893,  I 
adhere  to  what  I  said  in  North  Metropolitan 
Tramways  Company  v.  London  County  Council 
(not  sup.)-  In  my  opinion  that  Act  was  not 
intended  to  take  away  from  the  judge  the  power 
to  deprive  a  successful  defendant  of  costs  in  any 
case  in  which  it  would  otherwise  be  proper  to  do 
so.  In  my  view,  if  the  action  fails,  but  the  defen- 
dant is  deprived  of  costs  by  the  judge  under 
Order  LX  V .,  r.  1,  the  defendant  cannot  be  said 
to  hare  obtained  a  judgment  within  the  meaning 
of  sect.  1,  sub-sect.  (6)  of  the  Public  Authorities 
Protection  Act  1893.  Of  course,  if  judgment  be 
simply  given  for  the  defendant,  it  must  be  a  judg- 
ment obtained  by  the  defendant  such  as  under 
sub-sect  (b)  will  carry  costs  as  between  solicitor 
and  client.  But  if  the  Act  is  not  intended  to  take 
away  the  discretion  of  the  judge  to  deprive  the 
defendant  of  costs,  the  judge  it  he  exercises  that 
discretion  ought  to  see  that  the  judgment  is 
drawn  up  in  such  a  way  as  to  carry  oufc  his 
intention.  I  think  it  would  not  matter  in  what 
particular  form  the  judgment  is  drawn  up,  bo 
long  as  the  intention  is  made  clear.  The  word 
"judgment"  in  sub-sect,  (b)  is  not  used  with 
reference  to  the  form  in  which  the  judgment  or 
order  of  the  court  is  drawn  up,  but  merely  indi- 
cates the  substance  of  the  judgment,  as  was  pointed 
out  in  Shaw  v.  Hertfordshire  County  Council 
(81  L.  T.  Rep.  208 ;  (1899)  2  Q.  B.  282).  In  that 
case  it  was  held  that  a  consent  order  in  chambers 
dismissing  the  action  with  costs  was  a  judgment 
obtained  by  the  defendants  within  the  meaning 
of  the  Act.  That  point  seems  to  me  to  be 
reasonably  clear.  As  to  the  second  point  that 
has  been  made,  namely,  whether  there  were  any 
facts  on  which  the  Lord  Chief  Justice  was  entitled 
to  hold  that  there  was  "good  cause"  within 
Order  LXV.,  r.  1,  for  depriving  the  defendants 
of  coste,  it  is  clear  that  this  "  good  cause  "  does 
not  have  reference  only  to  the  conduct  of  the 
successful  party  in  the  course  of  the  litigation. 
It  might  for  example,  in  the  case  of  a  successful 
defendant,  be  founded  on  his  conduct  outside 
the  action  if  his  conduct  were  such  as  to  have 
led  the  plaintiff  reasonably  to  suppose  that 
he  had  a  good  cause  of  action,  and  thus  in- 
duced him  to  bring  the  action.  But  I  do  not 
consider  that  such  conduct  on  the  part  of 
the  defendant  could  constitute  "good  cause" 
if  it  had  no  reference  to  the  action,  and 
did  not  lead  the  plaintiff  reasonably  to  believe 
that  he  had  a  good  cause  of  action.  Misconduct 
in  nowise  connected  with  the  action  oould  not  be 
any  ground  for  depriving  a  successful  defendant 
of  costs.  Nor  oould  conduct  of  the  defendant 
outside  the  action,  unless  it  were  such  as  to  lead 
the  plaintiff  reasonably  to  suppose  that  he  had 
a  good  cause  of  action,  and  so  conduced  to  the 
action.  Suppose  X.  takes  criminal  proceedings 
against  Y.  which  fail,  but  X.  had  reasonable  and 
probable  cause  for  taking  the  proceedings,  and 
was  not  actuated  by  malice,  and  then  suppose 
that  Y.  brings  an  action  against  X.  for  malicious 
prosecution,  and  it  fails.  Then  1  should  say  that 
the  mere  fact  that  X.  had  taken  criminal  pro- 
ceedings against  Y.  unsuccessfully  would  not  be 


good  cause  for  depriving  X.  of  costs.  If  I  were 
wrong  in  that,  then  in  all  actions  for  malicious 
prosecution  a  successful  defendant  could  be  de- 
prived of  costs.  But  if  X.  by  his  conduct  had 
induced  a  reasonable  belief  in  the  mind  of  Y.  that 
X.  had  acted  maliciously  and  without  reasonable 
and  probable  cause,  then  I  think  there  might  be 
good  cause  for  depriving  X.  of  costs.  That  I 
think  is  the  view  which  the  Lord  Chief  Justice 
took  in  the  present  case.  I  have  felt  some  doubt 
as  to  whether  there  was  sufficient  evidence  before 
Lord  Russell,  C.J.  of  such  conduct  on  the  part  of 
the  defendants,  but  as  my  brethren  are  clearly  of 
opinion  that  there  was  such  evidence,  I  do  not 
think  that  J  should  be  justified  in  differing  from 
the  view  taken  by  them  and  the  Lord  Chief 
Justice.  With  the  discretion  exercised  by  the 
Lord  Chief  Justice  upon  those  facts,  we  have  no 


jurisdiction  to  interfere. 


Appeal  dismissed. 


Solicitors  for  the  plaintiff,  Lewis  and  Newton. 
Solicitors  for  the  defendants,  Stevens,  Sons,  and 
Parkes,  for  Serjeant  and  Son,  Ramsey. 


Tuesday,  July  24, 1900. 

(Before  the  Lord  Chancellor  (Halsbury;, 
Smith  and  Williams,  L.JJ.) 

Bason  and   another  v.  Portsladb   Urban 
District  Council,  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DIVISION. 

Local  government  —  Sewers  —  Neglect  of  local 
authority  to  cleanse — Nuisance  to  adjoining 
landowner —  Cause  of  action  for  damages  — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
m.  19,  299. 

Sect  19  of  the  Public  Health  Act  1875  provides 
that  every  local  authority  shall  cause  the  sewers 
belonging  to  them  to  be  kept  so  as  not  to  be  a 
nuisance,  and  to  be  properly  cleansed  and 
emptied. 

Sect.  299  of  the  same  Act  provides  a  remedy  by 
means  of  an  application  to  the  Local  Govern* 
ment  Board  in  cases  where  default  has  been 
made  by  a  local  authority  in  maintaining 
existing  sewers. 

Held  (affirming  the  decision  of  Mathew,  /.),  that  a 
person  who  has  sustained  damage  through  the 
breach  by  a  local  authority  of  the  duty  imposed 
on  them  by  sect.  19  has  a  right  of  action  in  respect 
thereof 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mathew,  J.  on  further  consideration 
after  the  trial  of  the  action  with  a  jury. 

The  plaintiffs  were  occupiers  of  a  dwelling- 
house  and  agricultural  land  at  Portslade,  and 
the  defendants  were  the  local  authority  for  the 
district. 

The  action  was  brought  to  recover  damages  iu 
respect  of  a  nuisance  on  the  plaintiffs'  land  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendants  in  not  properly  cleansing  an  open 
sewer  belonging  to  and  vested  in  the  defendants, 
whereby  large  quantities  of  sewage  and  filth  were 
brought  on  to  the  plaintiffs'  land. 

Several  years  previous  to  the  bringing  of  the 
action,  a  sewer  had  been  constructed  by  a  private 

(a)  Reported  by  E.  Manley  Smith,  Esq.,  B*rri*ter-*t-baw. 
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person  for  the  drainage  of  a  brewery  and  some 
cottages.  This  sewer  drained  into  an  open  ditch, 
which  emptied  itself  into  a  pond  on  the  plaintiffs' 
land. 

Under  the  Public  Health  Act  1875  this  drain 
became  vested  in  the  local  sanitary  authority, 
and  when  the  defendant  council  was  formed  m 
1898,  the  sewer  became  vested  in  them. 

Before  the  year  1898  the  local  sanitary  autho- 
rity had  paid  the  expenses  of  cleansing  the  sewer 
and  pond ;  but  in  that  year,  in  consequence  of  a 
dispute  between  the  plaintiffs  and  the  defen- 
dants, the.  arrangement  which  had  previously 
been  made  with  regard  to  the  cleansing  was  put 
an  end  to. 

After  this  the  sewer  and  pond  were  not  cleaned 
out  at  all,  with  the  result  that  the  sewage  over- 
flowed on  the  plaintiffs'  land,  and  caused  a 
nuisance.  The  plaintiffs  thereupon  commenced 
the  present  action.  The  defendants  admitted  at 
the  trial  that  they  were  guilty  of  a  breach  of 
their  statutory  duty  in  not  properly  cleansing  the 
sewer  as  required  by  sect.  19  of  the  Public  Health 
Act  1875. 

The  jury  returned  a  verdict  for  the  plaintiffs  for 
75Z.  damages. 

On  further  consideration  Mathew,  J.  held  that 
sect.  299  of  the 'Public  Health  Act  1875  has  no 
application  to  the  case  of  a  breach  of  the  duty 
created  by  sect.  19,  and  that  there  was  therefore 
nothing  to  deprive  the  plaintiffs  of  their  right 
of  action  against  the  defendants,  and  he  accord- 
ingly gave  judgment  for  the  plaintiffs. 
The  case  is  reported  in  81  L.  T.  Rep.  225. 
The  defendants  appealed. 
By  the  Public  Health  Act  1875  (38  &  39  Vict. 
c.  55)  it  is  provided  as  follows : 

Sect.  19.  Every  local  authority  shall  cause  the  sewers 
belonging  to  them  to  be  constructed,  oovered,  ventilated, 
and  kept  so  as  not  to  be  a  nuisance  or  injurious  to  health, 
and  to  be  properly  cleansed  and  emptied. 

Sect.  299.  Where  complaint  is  made  to  the  Local 
Government  Board  that  a  local  authority  has  made 
default  in  providing  their  district  with  sufficient  sewers, 
or  in  the  maintenance  of  existing  sewers,  ...  or 
that  a  local  authority  has  made  default  in  enforcing 
any  provisions  of  this  Act  which  it  is  their  duty  to 
enforce,  the  Local  Goverment  Board  if  satisfied  after 
due  inquiry,  that  the  authority  has  been  guilty  of  the 
alleged  default,  shall  make  an  order  limiting  a  time  for 
the  performance  of  their  duty  in  the  matter  of  such 
complaint.  If  such  duty  is  not  performed  by  the  time 
limited  in  the  order,  snoh  order  may  be  enforced  by  writ 
of  mandamus,  or  the  Local  Government  Board  may 
appoint  some  person  to  perform  such  duty. 

Maemorran,  Q.C.  and  Thorn  Drury  for  th« 
defendants. — The  plaintiffs  have  no  right  of 
action  against  the  defendants  for  what  the  defen- 
dants have  neglected  to  do.  The  plaintiffs'  only 
remedy  is  that  provided  by  sect  299  of  the  same 
Act  which  imposes  the  duty  on  the  defendants — 
namely,  by  means  of  a  complaint  to  the  Local 
Government  Board.  The  defendants  have  simply 
been  guilty  of  non-feasance  of  duty.  They  did 
not  make  the  sewer.  It  was  vested  in  them  by 
Act  of  Parliament.  No  alteration  has  been  made 
by  the  defendants  in  the  amount  of  sewage  which 
is  poured  into  the  sewer : 

Attorney  General  v.  Guardians  of  Dorking  Union, 
46  L.  T.  Rep.  573  ;  20  Gh.  Div.  595  ; 

Brown  v.  Mayor,  $c,  of  Dunstable,  80  L.  T.  Rep. 
650;  (1899)2  Gh.  878. 


They  cited  also : 

Robinson  v.  Mayor,  fc,  of  Workington,  75  L.  T.  Bep. 

674;  (1897)  1Q.B.619; 
Peebles  v.  Oswaldtwistle  Urban  District  Council, 

76  L.  T.  Bep.  315 ;  (1897)  1  Q  B.  625 ; 
Pasmore  v.  Oswaldtwistle  Urban  District  Council, 

78  L.  T.  Bep.  569 ;  (1898)  A.  0.  387  ; 
Dent  v.  Bournemouth  Corporation,  66  L.  J.  395,  Q.  B. 

Witt,  Q.O.  and  Sinclair  Cox  for  the  plaintiffs 
were  not  called  upon. 

The  Lord  Chancellor  (Halsbury). — In  this 
case  I  think  we  have  simply  to  apply  the  law  which 
has  been  already  laid  down  in  previous  cases.  The 
sewer  in  question  was  vested  in  a  local  authority, 
and,  according  to  what  had  been  their  practice  for 
some  time,  the  local  authority  had  the  sewer 
cleansed  at  certain  intervals.  After  some  time 
they  discontinued  that  practice  with  the  result 
that  a  nuisance  was  caused  upon  the  plaintiffs' 
land.  Now,  there  is  all  the  difference  in  the 
world  between  the  right  to  call  on  a  local  authority 
to  make  a  new  system  of  'drainage  and  the  right 
to  compel  them  to  use  in  a  reasonable  manner 
the  sewers  that  are  vested  in  them.  No  complaint 
has  been  made  that  the  defendants  ought  to 
provide  a  new  sewer,  but  only  that  they  have 
neglected  to  clear  out  an  existing  sewer,  and  so 
have  caused  a  nuisance  to  the  plaintiffs.  I  cannot 
see  why  the  defendants  should  not  be  subject  to 
an  action  to  compel  them  to  use  their  sewer  in  a 
reasonable  manner.  The  first  part  of  sect.  299 
of  the  Public  Health  Act  1875  refers  to  the  con- 
struction of  new  sewage  works,  and  the  only 
difficulty  here  can  arise  from  the  subsequent 
words  of  the  section  as  to  maintaining  existing 
sewers.  I  agree  with  the  learned  judge  that  the 
maintenance  of  a  sewer  is  not  the  same  thing  as 
that  which  it  is  the  duty  of  the  local  authority  to 
do  by  virtue  of  sect.  19,  that  is,  to  keep  the  sewer 
so  that  it  shall  not  be  a  nuisance  or  injurious  to 
health,  and  to  see  that  it  is  properly  cleansed. 
Sect.  299  does  not,  in  my  opinion,  touch  the  duty 
of  the  local  authority  to  use  proper  diligence  in 
the  ordinary  course  of  the  management  of  their 
sewers,  and  I  cannot  see  anything  in  the  section 
to  show  that  a  private  person  who  has  suffered 
damage  by  the  neglect  of  such  a  duty  by  the  local 
authority  may  not  have  a  right  of  action  in  con- 
sequence.   The  appeal  must  oe  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion. 

Williams,  L.J. — I  am  of  the  same  opinion. 
Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Bodgers  and  Qtibert. 

Solicitors  for  the  defendants,  Biggs  -  Roche, 
Sawyer,  and  Co.,  for  J.  C.  Buckwell  and  Berkeley, 
Brighton. 

Aug.  2  and  4, 1900. 
(Before  Smith  and  Williams,  L.JJ.) 
Reg.  on  the  Prosecution  of  Weight  v.  East- 
bourne Corporation,  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH   DIVI8ION. 

Local  government — Local  authority  —  Refusal  to 
approve — Plans  of  proposed  building — Grounds 
of  refusal — Mandamus. 

A  prerogative  writ  of  mandamus  will  not  be  granted 
to  compel  a  local  authority  to  approve  plans  of  a 

(a)  Reported  by  J.  H.  Williams,  Esq.,  Ban-Uter-at-Law. 
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proposed  building  which  the  local  authority  ha* 
in  yood  faith  refused  to  approve  upon  the  ground 
that  the  building  would  contravene  the  provi- 
sions ofihe  Public  Health  (Buildings  in  Streets) 
Act  1888  by  being  brought  forward  beyond  the 
front  main  wall  of  the  building  on  one  side  there- 
of in  the  same  street. 

This  was  an  appeal  by  the  prosecutor  from  an 
order  of  the  Divisional  Court  (Ridley  and 
Darling,  JJ.)  discharging  a  rule  nisi  for  a  man- 
damus. 

One  Wright  deposited  with  the  Eastbourne 
Corporation  plans  for  a  block  of  buildings  which 
he  proposed  to  erect  in  Eastbourne. 

After  properly  considering  the  plans,  the  corpo- 
ration resolved  that  the  plans  should  be  approved 
as  complying  with  their  bye-laws;  but  they 
resolved  that  the  plans  should  be  disapproved  as 
regards  the  building  line  shown  upon  the  plans 
upon  the  ground  that  the  proposed  building  was 
shown  upon  the  plans  to  be  intended  to  be 
brought  forward  beyond  the  front  main  wall 
of  the  building  on  one  side  thereof  in  the 
same  street,  contrary  to  the  provisions  of 
sect.  3  of  the  Public  Health  (Buildings  in 
Streets)  Act  1888. 

The  Public  Health  Act  1875  (38  &  39  Yict.  c.  55) 
provides: 

Sect.  157.  Every  urban  authority  may  make  bye-laws 
with  respect  to  the  following  matters — that  is  to  say  : 

(1)  With  respect  to  the  level,  width,  and  construction  of 
new  streets,  and  the  provisions  for  the  sewage  thereof ; 

(2)  with  respect  to  the  structure  of  walls,  foundations, 
roofs,  and  chimneys  of  new  buildings  for  securing 
stability  and  the  prevention  of  fires,  and  for  purposes  of 
health ;  (8)  with  respect  to  the  sufficiency  of  the  space 
about  buildings  to  secure  a  free  circulation  of  air,  and 
with  respect  to  the  ventilation  of  buildings;  (4)  with 
respect  to  the  drainage  of  buildings,  to  water-closets, 
earth-closets,  privies,  ashpits,  and  oesspools  in  connec- 
tion with  buildings,  and  to  the  closing  of  buildings  or 
parts  of  buildings  unfit  for  human  habitation,  and  to 
prohibition  of  their  use  for  suoh  habitation.  And  they 
may  further  provide  for  the  observance  of  suoh  bye-laws 
by  enacting  therein  such  provisions  as  they  think  neces- 
sary as  to  the  giving  of  notices,  as  to  the  deposit  of 
plans  and  sections  by  persons  intending  to  lay  out  streets 
or  to  construct  buildings,  as  to  inspection  by  the  urban 
authority,  and  as  to  the  power  of  such  authority  (subject 
to  the  provisions  of  this  Act)  to  remove,  alter,  or  pull 
down  any  work  begun  or  done  in  contravention  of  such 
bye-laws.  Provided  that  no  bye-law  made  under  this 
section  shall  affect  any  building  erected  in  any  place 
(which  at  the  time  of  the  passing  of  this  Act  is  included 
in  an  urban  sanitary  district)  before  the  Local  Govern- 
ment Acts  came  into  force  in  suoh  place,  or  any  building 
erected  in  any  place  (which  at  the  time  of  the  passing 
of  this  Act  is  not  included  in  an  urban  sanitary  district) 
before  suoh  place  becomes  constituted  or  included  in  an 
urban  district,  or  by  virtue  of  any  order  of  the  Local 
Government  Board  subject  to  this  enactment. 

Sect.  158.  Where  a  notice,  plan,  or  description  of  any 
work  is  required  by  any  bye-law  made  by  an  urban 
authority  to  be  laid  before  that  authority,  the  urban 
authority  shall,  within  one  month  after  the  same  has 
been  delivered  or  sent  to  their  surveyor  or  clerk,  signify 
in  writing  their  approral  or  disapproval  of  the  intended 
work  to  the  person  proposing  to  execute  the  same ;  and 
if  the  work  is  commenced  after  suoh  notice  of  disap- 
proval, or  before  the  expiration  of  suoh  month  withou". 
such  approval,  and  is  in  any  respect  not  in  conformity 
with  any  bye-law  of  the  urban  authority,  the  urban 
authority  may  cause  so  much  of  the  work  as  has  been 
executed  to  be  pulled  down  or  removed. 
Mao.  Cab.— Vol.  XX. 


The  Public  Health  (Buildings  in  Streets)  Act 
1888  (51  &  52  Vict.  c.  52)  provides: 

Seot.  3.  Section  one  hundred  and  fifty- six  of  the 
Public  Health  Act  1875  is,  save  as  hereinafter  men- 
tioned, hereby  repealed,  and  in  lieu  thereof  it  is  hereby 
enacted  that  it  shall  not  be  lawful  in  any  urban  district, 
without  the  written  consent  of  the  urban  authority,  to 
erect  or  bring  forward  any  house  or  building  in  any 
street,  or  any  part  of  such  house  or  building,  beyond  the 
front  main  wall  of  the  house  or  building  on  either  side 
thereof  in  the  same  street,  nor  to  build  any  addition  to 
any  house  or  building  beyond  the  front  main  wall  of  the 
house  or  building  on  either  side  of  the  same.  Any 
person  offending  against  this  enactment  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  for  every  day 
during  which  the  offence  is  continued  after  written 
notice  in  this  behalf  from  the  urban  authority. 

The  corporation,  in  disapproving  the  plans 
upon  the  above  ground,  acted  in  good  faith,  and 
in  the  belief  that  the  proposed  Building  would 
oontravene  the  provisions  of  sect.  3  of  the  Act  of 
1888. 

Wright  thereupon  obtained  a  rule  nisi  for  a 
mandamus  commanding  the  Eastbourne  Corpo- 
ration to  approve  and  signify  in  writing  their 
approval  of  the  plans. 

The  Divisional  Court  (Ridley  and  Darling,  JJ.) 
discharged  the  rule  nisi  for  a  mandamus  upon  the 
ground  that  the  case  of  Smith  v.  Chorley  Rural 
District  Council  (76  L.  T.  Rep.  637;  (1897)  1 
Q.  B.  678)  showed  that  the  court  would  not  grant 
a  mandamus  to  a  local  authority  to  approve  plans 
which,  in  the  bond  fide  exercise  of  their  discretion, 
they  had  refused  to  approve. 

The  prosecutor  appealed. 

Macmorran$  Q.C.  and  B.  A.  SaU  for  the  appel- 
lant.— A  local  authority  has  power,  under  sect  157 
of  the  Public  Health  Act  1875,  to  make  bye-laws 
and  to  require  the  deposit  of  plans,  and,  under 
sect.  158,  has  power  to  approve  or  disapprove  of 
plans.  The  local  authority  has,  however,  power 
to  disapprove  of  plans  only  if  the  plans  oontra- 
vene any  of  the  provisions  of  the  bye-laws.  They 
cannot  disapprove  of  plans  upon  the  ground  that 
they  oontravene  the  provisions  of  a  statute 
although  they  comply  with  the  bye-laws.  If  the 
building,  in  respect  of  which  the  plans  are 
deposited,  does  infringe  the  statute,  the  remedy 
of  the  local  authority  is  to  take  proceedings 
under  the  statute : 

Robinson  v.  Barton-EccUs  Local  Board,  50  L.  T. 
Rep.  57  ;  8  App.  Oas.  798 ; 

Rsg.  v.  Tynemouth  Rural  District  Council,  75  L.  T. 
Rep.  86;  (1896)  2  Q.  B.  451. 

If  the  local  authority  has  power  to  consider  the 
question  whether  the  plans  do  show  that  the  pro- 
visions of  the  statute  will  be  infringed,  yet  the 
High  Court  will  consider  the  question  whether 
the  local  authority  were  right  in  saving  that  there 
would  be  an  infringement,  and  will  grant  a  pre- 
rogative writ  of  mandamus  if  the  local  authority 
appears  to  have  come  to  a  wrong  conclusion. 
The  decision  in  Smith  v.  Chorley  Sural  Council 
(76  L.  T.  Rep.  637 ;  (1897)  1  Q.  B.  678)  was  only 
that  an  action  for  a  mandamus  would  not  lie 
against  a  corporation  for  refusing  to  approve 
plans  upon  the  ground  that  they  showed  an 
infringement  of  the  bye-laws.  In  the  present 
case  the  statute  does  not  in  fact  apply,  and  the 
local  authority  has  no  jurisdiction  to  disapprove 
of  the  plans  upon  the  ground  that  they  do 
infringe  the  statute.    This  remedy  by  the  way  of 
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mandamus  is  the  only  remedy  in  a  case  of  this 
kind. 

C.  A.  Russell,  Q.C.  and  Boxall,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Smith,  L.J. — This  is  an  appeal  by  the  pro- 
secutor against  the  judgment  of  my  brothers 
Ridley  and  Darling,  who  refused  to  make  abso- 
lute a  rule  nisi  for  a  mandamus.  Tbe  rule  nisi 
is  to  show  cause  why  a  writ  of  mandamus  should 
not  issue  directed  to  them — that  is,  to  the  local 
authority  of  Eastbourne— commanding  them  to 
approve  and  signify  in  writing  their  approval  of 
the  building  line  as  shown  on  the  plans  sent  in 
by  Wright.  What  happened  was  this:  Wright 
wanted  to  build  some  flats  at  Eastbourne,  and 
the  question  has  arisen — a  very  serious  question — 
as  to  whether  or  not  what  he  is  proposing  to  do 
with  regard  to  these  flats  is  not  prohibited  by 
sect.  3  of  the  Public  Health  (Building  in 
Streets)  Act  1888  (51  &  52  Vict.  c.  52).  It  is 
admitted  that  the  Eastbourne  local  authority 
have  no  bye-law  that  fits  the  case ;  and  when 
Wright  sent  in  his  plans  a  question  arose 
whether  he  was  entitled  to  build,  as  he  was  about 
to  build,  in  contravention  of  this  Act  of  Parlia- 
ment, and  the  rule  nisi  was  moved  for  and 
obtained.  That  rule  nisi,  as  I  have  already  said, 
was  discharged  by  my  brothers  Ridley  and 
Darling.  What  is  complained  of  is  this:  that 
Wright  is  proposing  to  build  these  flats  and  to 
bring  forward  the  building  "beyond  the  front 
main  wall  of  Mixbury  House  being  a  house  on 
one  side  of  and  in  the  same  street  as  the  pro- 
posed flats" — that  is  practically  copying  the 
words  out  of  the  3rd  section  of  the  Act  of  1888 
— in  other  words,  that  what  he  is  proposing  to  do 
is  to  contravene  that  Act.  What  is  it  that  the 
local  authority  has  done  ?  They  have  returned 
to  us  this :  "  That  the  amended  plans  now  sub- 
mitted by  Mr.  Wright  for  the  erection  of  flats  in 
Hartington-placeand  Comp  ton- street,  Eastbourne, 
be  approved  as  complying  with  the  bye- laws." 
They  have  approved  of  them ;  but  they  go  on  and 
add  this,  and  I  see  very  good  reason  for  adding  it 
myself,  so  that  it  might  never  be  said  that  the  local 
authority  had  consented  to  this  building,  as  a 
consent  within  sect.   3,   by  the  approval  of  the 

Elans  :  "  But  disapproved  as  regards  the  building 
ne  shown  on  the  said  plans  on  the  grounds  that 
the  said  plans  are1'  in  contravention  of  sect.  3 
of  the  Act  of  1888.  Now,  with  regard  to  the 
prerogative  writ  of  mandamus,  what  is  wrong 
about  that  return?  First  of  all,  for  myself,  it 
seems  to  me  perfectly  plain  that  a  rule  nisi  for  a 
mandamus  should  not  be  made  absolute  when  it 
appears,  and  clearly,  to  the  court  that  obedience 
to  that  mandamus  would  be  the  approval  of  plans 
which  would  be  in  contravention  of  the  law  of 
the  land,  which  is  if  anything  more  cogent  than 
a  bye-law.  If  it  is  in  contravention  of  a  public 
Act  of  Parliament,  it  seems  to  me  obvious  that 
the  Queen's  Bench  Division  ought  not  to  grant 
a  mandamus.  A  mandamus  ought  not  to  go  when 
it  would  be  futile  and  could  not  be  obeyed. 
That  is  another  very  good  ground  why  a 
mandamus  should  not  go,  because,  if  this  be 
against  the  Act  of  Parliament,  of  course  it 
cannot  be  obeyed ;  although  they  might  approve 
plans,  they  could  not  approve  plans  which  would 
authorise  buildings  to  be  carried  out  in  the  teeth 
of  the  Act  of    Parliament.     It  seems  to  me,  on 


that  ground  this  mandamus  ought  not  to  be  made 
absolute.  Then  it  is  said  that  the  local  authority 
have  held  facts  to  bring  this  case  within  the 
ambit  of  sect.  3  of  this  Act  of  1888  which  are  not 
facts  at  all.  I  should  like  to  know  where  is 
the  evidence  oi  that  before  us.  I  have  no  evidence 
of  that.  What  is  more,  as  the  case  stands  before 
us,  it  comee  precisely  within  what  the  late  Chitty, 
L.  J.  said,  with  great  accuracy,  and  I  think  with 
rather  greater  accuracy  that  Lopes,  L.  J.  in  Smith 
v.  Charley  Rural  Council  (76  L.  T.  Rep.  637 ; 
(1897)  1  Q.  B.  678).  One  of  them  used  the  word 
"discretion,"  and  the  other  used  the  word 
"jurisdiction."  I  think  Chitty,  L.JVs  word 
"jurisdiction"  was  the  right  word  when  he  said: 
"  They  had  jurisdiction  in  the  matter,  which  they 
honestly  exercised,  and  it  was  part  of  the  ques- 
tion before  them  whether  the  building  of  the  new 
houses  amounted  to  laving  out  a  new  street."  He 
said  that  it  whs  for  them  to  decide,  not  for  this 
court  to  decide.  I  am  clearly  of  opinion  that,  in 
a  case  like  this,  unless  it  is  shown  that  there  was 
no  evidence  at  all  and  the  local  authority  had 
usurped  jurisdiction  by  finding  something  which 
was  not  competent  to  them  to  find,  we  cannot 
interfere,  particularly  on  a  rule  nisi  for  a 
mandamus.  For  these  reasons  I  think  my 
brethren  were  quite  right,  and  that  this  appeal 
ought  to  be  dismissed. 

Williams,  L.J.— I  agree.  I  do  not  think  that 
the  application  which  has  been  made  in  the 
Divisional  Court,  and  before  us  on  appeal,  is  an 
application  which  we  ought  to  grant,  because  I 
do  not  think  that  the  applicant  really  wishes  for 
that  which  he  is  asking,  for  what  he  does  wish  for 
is  to  get  something  under  our  mandamus  from 
the  local  authority  which  he  can  use  for  a  purpose 
for  which  it  is  not  intended.  Now,  what  was> 
asked  for  originally  was  a  mandamus  to  the  local 
authority  commanding  them  to  approve  and 
signify  in  writing  their  approval  of  the  building 
line  as  shown  on  the  plans  sent  by  John  Wright, 
&c.    Now,  what  he  wants  to  do  is  this :  Having- 

got  that  approval  of  the  building  line  in  that  way, 
e  then  thinks  he  will  be  in  a  better  position  here- 
after in  case  any  prosecution  is  instituted  under 
sect.  3  of  the  Act  of  1888,  to  which  our  attention 
was  called,  for  building  beyond  the  building  line 
in  contravention  of  that  Act.  To  my  mind  the 
duty  which  the  local  authority  has  to  perform  has 
nothing  to  do  with  that  Act  at  all.  Under 
sect.  158  they  are  bound  within  a  limited  time  to- 
signify  in  writing  their  approval  or  disapproval 
of  the  intended  work.  As  I  read  that  section  of 
the  statute  it  has  no  relation  to  anything  else  at 
all  but  the  bye-laws.  The  statute  begins  with 
enabling  tbe  local  authority  to  pass  bye-laws,  and 
then  it  says  that  the  plans  of  intended  buildings- 
are  to  be  submitted  and  then  the  approval  or  dis- 
approval of  the  local  authority  is  to  be  expressed. 
That  does  not  mean  general  approval  or  general 
disapproval.  It  means  under  the  statute  that 
they  approve  this  as  not  being  in  contravention  of 
their  bye-laws,  or  they  disapprove  this  as  being 
in  contravention  of  their  bye-laws.  I  agree  with 
Mr.  Macmorran  when  he  says  that  Wright 
here  is  entitled  to  have  the  local  authority 
comply  with  that  statute  and  signify  in  writing 
their  approval  or  disapproval,  and,  if  the  local 
authority  had  refused  to  do  this,  I  should  have 
thought,  speaking  for  myself,  that  a  mandamus 
might  have  gone  to  them  to  approve  or  disapprove. 
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But  that  is  not  what  is  asked  for.  It  is  not  said 
here  that  this  resolution,  or  whatever  it  may  be 
that  has  been  passed  by  the  local  authority,  is 
neither  an  approval  nor  a  disapproval  and  there- 
fore the  statute  has  not  been  complied  with. 
What  is  said  is  that  it  is  not  sufficient  that  they 
thould  have  expressed  their  approval  of  the 
plans,  as  they  have  done,  as  complying  with  the 
bye-laws,  but  that  they  ought  not  to  have  added 
these  words,  "but  disapproved  as  regards  the 
building  line  shown  on  the  said  plans  on  the 
ground  that  the  said  flats  are  shown  on  such  plans 
as  intended  to  be  erected  or  brought  forward 
beyond  the  front  main  wall  of  Mixbury  House 
bemg  a  house,91  Ac. — in  other  words,  disapprove  in 
so  far  as  they  are  a  breach,  not  of  the  Dye-laws, 
hot  of  the  statute.  We  have  not  got  to  decide 
any  question  here  to-day  as  to  what  is  the  effect 
of  this  document  which  has  been  issued  by  the 
local  authority.  If,  so  far  as  the  statutory  duty 
is  concerned,  it  is  an  approval,  I  do  not  see 
myself  what  more  Mr.  Wright  can  require ;  and,  in 
so  far  as  it  contains  something  outside  the  statu- 
tory duty  imposed  upon  the  local  authority,  it 
does  not  seem  to  me  that  the  proper  mode  of 
testing  that,  or  correcting  that,  is  by  this  applioa- 
(ion  for  a  tnandamu,.  Appe<d  ^^ 

Solicitors  for  the  appellant,  H.  Beeves  and  Co. 
Solicitors  for  the  respondents,  Sharpe,  Parker, 
and  Co.,  for  A.  W.  Fovargue,  Eastbourne. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

July  31,  Aug.  1  and  10, 1900. 

(Before  Kennedy  and  Darling,  J  J.) 

LONDON    AND  INDIA   DOCKS   (apps.)  V.   POPLAJt 

Union  (resps.).  (a) 
Bating  —  Machinery — Cranes  in  docks— Ware- 
house in  different  parish  — Docks  in  different 
parishes  in  same  union — Deductions. 

The  L.  and  I.  Docks  used  cranes  worked  by 
hydraulic  power  communicated  to  them  by  means 
of  mains  laid  under  the  surface  of  the  docks  in 
which  they  were  used  alongside  the  rails  upon 
which  the  cranes  travelled.  The  cranes  could  be 
made  to  travel  along  the  rails  upon  which  they 
rest  by  means  of  hand  aearing  attached  to  them, 
or  by  means  of  hydraulic  capstans,  or  by  means 
of  levers.  When  in  use  such  cranes  were  firmly 
and  securely  attached,  by  means  of  a  flexible 
tube  capable  of  resisting  a  pressure  of  70016. 
to  the  square  inch,  to  the  hydraulic  main 
by  the  side  of  the  rails.  While  so  attached 
the  cranes  could  be  moved  along  the  rails 
vft.  in  either  direction,  but  in  order  to  move 
them  from  one  quay  to  another  new  lines  of 
rails  would  have  to  be  laid,  or  they  would  have 
to  be  moved  by  floating  derricks. 

Held,  that,  these  cranes  must  be  treated  as  enhancing 
the  rateable  value  of  the  dock  undertaking,  as 
they  were  on  the  premises  for  the  purpose  of 
making  them  fit  as  premises  for  the  purpose  for 
which  they  were  used 

The  L.  and  I.  Docks  also  used  certain  warehouses, 
situate  outside  the  parishes  in  the  P.  Union,  in 

urt  Reported  by  W.  OB  B.  Hihbbrt,  Bm.,  Be,rrlater-«t-jL»w. 


connection  with  and  for  the  purposes  of  their 
undertaking.  These  warehouses  were  separately 
assessed  in  the  parishes  in  which  they  were 
situate,  and  they  did  not  adjoin  the  dock  ware- 
houses or  docks. 

Held,  that  the  net  receipts  derived  from  these 
warehouses  should  be  deducted  from  the  net 
receipts  derived  by  the  L.  and  I.  Docks  from 
their  whole  undertaking,  inclusive  of  such  ware- 
houses, when  ascertaining  the  rateable  value  of 
the  premises  of  the  L.  and  I.  Docks  within  the 
parishes  in  the  P.  Union. 

Where  one  system  of  docks  is  situated  in  different 
parishes  in  the  same  union,  the  rateable  value 
ought    to    be  ascertained   upon  the   parochial 

ennciple  as  laid  down  in  Jsculooates  Union  v. 
ull  Dock  Company  (71  L.  T.  Bep.  642). 
Expenses  of  one  company,  such  as  superannuation 
allowances  or  rents  of  premises  made  payable 
by  such  company,  upon  an  amalgamation  of 
several  companies  to  form  one  undertaking, 
ought  not  to  be  deducted  from  receipts  in 
order  to  arrive  at  the  net  revenue  of  the  under- 
taking. 

Oasb  stated  by  the  Court  of  Quarter  Sessions  for 
the  County  of  London  in  an  appeal  against  the 
decision  of  the  assessment  committee  upon  an 
objection  by  the  appellants  to  the  valuation  list 
made  for  the  parish  of  Bromley  St.  Leonard,  in 
the  Poplar  Union,  pursuant  to  the  Valuation 
(Metropolis)  Act  1869. 

1.  The  appellants  are  a  body  incorporated 
under  and  by  virtue  of  the  London  and  St. 
Katharine  and  East  and  West  India  Docks  Act 
1888  for  the  purpose  of  working,  maintaining, 
and  managing  the  undertakings  of  the  London 
and  St.  Katharine  Docks  Company  and  the  East 
and  West  India  Dock  Company  hereinafter 
referred  to  as  the  "  undertakings/' 

2.  The  "  undertakings "  mean  and  include  the 
docks,  wharves,  quays,  bridges,  railway  stations, 
and  other  works  and  conveniences,  and  the 
lands,  buildings,  and  property  of  every  descrip- 
tion and  of  wnatever  tenure,  with  any  improve- 
ments, alterations,  and  additions  which  may 
from  time  to  time  be  made  therein  or  thereto. 

3.  The  appellants  were  assessed  in  a  valuation 
list  irade  by  the  overseers  of  the  poor  of  the 
parish  pursuant  to  the  provisions  of  the  Valua- 
tion (Metropolis)  Act  1869,  in  respect  of  so  much 
of  the  undertakings  of  the  East  and  West  India 
Docks  Company  as  are  situate  within  the  parish 
at  a  gross  value  of  82712.  and  a  rateable  value  of 
5514Z.,  and  upon  objection  made  to  the  assessment 
committee  by  the  appellants,  pursuant  to  sect.  11 
of  the  Act,  the  respondents'  assessment  com- 
mittee finally  determined  the  gross  value  of  the 
portion  of  the  undertakings  at  7622Z.  and  the 
rateable  value  thereof  at  4372Z. 

4.  Among  the  buildings  comprised  in  the 
undertakings  are  certain  warehouses  known  as 
and  hereinafter  reforred  to  as  the  "  town  ware- 
houses," situate  at  Crutched  Friars  and  Cutler- 
street,  in  the  city  of  London,  and  at  Commercial- 
road  and  West  Smithfield  outside  the  parish, 
which  warehouses  are  separately  assessed  in  the 
parishes  in  which  they  are  situated.  Such  ware- 
houses are  in  the  occupation  of  the  appellants, 
and  are  used  by  them  in  connection  with  and  for 
the  purposes  of  their  undertakings  in  the  same 
way  as  other  town  warehouses  are  used  belonging 
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to  wharfingers  or  warehouse  keepers.  A  portion 
of  the  goods  stored  in  the  town  warehouses  do 
not  come  from  or  go  to  the  docks  at  all,  but  are 
delivered  by  rail  from  Liverpool,  Southampton, 
and  elsewhere,  or  are  lightered  from  ships  dis- 
charged in  the  riv*r  or  places  other  than  the  appel- 
lants docks.  Some  portion  of  the  goods,  how- 
ever, are  stored  in  the  town  warehouses  after  dis- 
charge from  vessels  in  the  docks,  and  as  regards 
some  of  these  last- mentioned  goods  payments  are 
made  not  only  in  respect  of  the  storage  of  the 
goods,  but  also  in  respect  of  the  cost  of  deal- 
ing at  the  dock  of  discharge  with  the  goods  so 
stored,  and  the  transfer  of  such  goods  to  the 
warehouses.  Each  of  these  payments  when 
received  is  divided  into  two  parts  which  are 
separately  dealt  with  in  the  appellants'  accounts, 
one  part  being  included  in  the  receipts  attributable 
to  the  warehouses.  There  are  also  dock  ware- 
houses situate  within  the  parish  forming  part  of 
the  dock,  and  which  belong  to  and  are  occupied 
by  the  appellants  in  connection  with  their  under- 
takings. The  town  warehouses  do  not  adjoin 
the  dock  warehouses  or  docks,  but  in  the  case  of 
the  Commercial-road  warehouse  there  are  lines 
of  railway  between  the  warehouse  and  the  docks, 
belonging  to  and  worked  by  the  London,  Tilbury, 
and  Southend  Railway  Company  and  the  Great 
Eastern  Railway  Company,  oy  means  of  which 
goods  are  conveyed  from  the  docks  for  delivery 
either  in  the  Commercial-road  warehouse,  or  to 
warehousemen  and  other  persons  other  than  the 
appellants. 

5.  In  the  case  of  dutiable  goods  it  is  necessary 
that  warehouses  duly  licensed  for  the  reception 
of  goods  upon  which  duty  is  payable  but  has 
not  been  paid  should  be  provided,  and  certain 
portions  of  the  dock  warehouses  are  duly  licensed 
for  the  reception  of  such  goods.  Some  portion 
of  the  town  warehouses  are  also  duly  licensed, 
and  the  appellants  use  them  for  the  storage  {inter 
alia)  of  dutiable  goods  received  by  rail  or  road,  or 
discharged  from  vessels  in  the  river,  or  in  the 
docks  or  elsewhere. 

6.  The  accounts  of  the  town  warehouses  are 
kept  quite  distinct  by  the  appellants,  and  are 
included  in  their  published  accounts  of  the  receipts 
and  expenses  of  the  undertakings.  All  moneys 
received  and  expended  in  respect  of  all  the  town 
warehouses  and  other  separately  assessed  property 
have  always  been  treated  by  the  appellants  in  the 
published  accounts  of  the  undertakings  and  in 
their  dealings  with  the  companies  as  forming,  and 
they  do    form,  part  of   the  appellants'  under- 


7.  For  facilitating  the  lading  and  unlading  of 
vessels  in  the  appellants'  docks  there  are  hydraulic 
cranes  placed  upon  the  sides  of  the  docks,  which 
cranes  travel  upon  iron  rails  about  10ft.  to  13ft. 
apart,  specially  constructed  for  the  purpose,  upon 
and  along  the  quays  which  form  the  sides  of  the 
docks,  and  used  only  for  the  purposes  of  such 
cranes.  Such  rails  do  not  extend  further  than 
the  quay  upon  which  they  are  constructed,  and 
are  firmly  affixed  to  and  embedded  in  and  form 
part  of  such  quay,  but  the  cranes  can  be  and  are 
moved  from  one  quay  to  another  as  the  business 
and  occasion  requires ;  but  in  order  to  move  them 
it  would  be  necessary  to  lay  down  new  lines  of 
railway  where  no  sufficiently  hard  pavement  exists, 
or  they  could  be  transported  by  water  by  means 
of  floating  derricks. 


8.  Upon  the  undertakings  there  are  191 
hydraulic  cranes,  which  vary  in  weight  from 
thirteen  to  sixteen  tons.  Such  cranes  are  worked 
by  hydraulic  power  communicated  to  them  by 
means  of  mains  laid  under  the  surface  of  the 
quays  in  and  through  the  appellants'  said  lands 
between  their  hydraulic  pumping  station  thereon 
and  the  rails  upon  which  the  cranes  travel,  close 
by  the  side  of  which  and  parallel  thereto  such 
mains  are  laid. 

9.  The  larger  of  the  cranes  can  be  made  to 
travel  along  the  rails  upon  which  they  rest  by 
means  of  hand  gearing  attached  to  them,  and  the 
smaller  of  the  cranes  by  means  of  hydraulic 
capstans  and  by  means  ox  levers.  When  in  use 
such  cranes  are  firmly  and  securely  attached  by 
means  of  a  flexible  tube,  capable  of  resisting  a 

Eressure  of  7001b.  to  the  square  inch,  to  the 
ydraulic  main  by  the  side  of  the  rails.  While  so 
attached  the  cranes  can  be  moved  along  the  rails- 
to  a  distance  of  6ft.  either  way  from  the  point  of 
attachment. 

10.  The  appellants  contended  that,  in  arriving 
at  the  net  receipts  of  their  undertakings  for  the 
purpose  of  ascertaining  the  gross  and  rateable 
value  of  so  much  of  the  undertakings  as  is  situate 
in  the  parish,  all  moneys  received  and  expenses 
incurred  in  respect  of  the  town  warehouses 
separately  assessed  in  the  parishes  in  which  they 
are  situate  ought  to  be  deducted  from  the  total 
receipts  and  expenses  of  the  appellants  in  respect 
of  the  undertakings ;  and  that,  in  estimating  such 
rateable  value,  the  hydraulic  cranes  were  to  be 
treated  as  tenants'  fixtures,  and  the  value  thereof 
included  in  ascertaining  the  amount  of  the 
tenants'  capital  necessary  to  carry  on  the  under- 
takings. 

11.  The  appellants  also  contended  that  the 
entire  net  revenue  should  be  apportioned  in  the 
various  parishes  according  to  gross  receipts  of 
each  dock.  That  the  amount  of  tenants'  capital,, 
maintenance,  renewals,  and  taxes  should  be  cal- 
culated in  each  dock  and  deducted  where  they 
arise.  That  the  profits  and  rents  outside  the 
Custom  House  fence  ought  not  to  be  included  in 
the  receipts,  and  that  the  expenses  of  the  separate 
dock  companies  and  the  rent  of  the  Commercial- 
road  warehouses  should  be  deducted  from  the  total 
receipts  in  order  to  arrive  at  the  net  revenue. 

12.  The  respondents  contended  that  the  receipts 
and  expenses  of  the  appellants  in  respect  of  all 
warehouses  wherever  situate  and  although  sepa- 
rately assessed  were  to  be  included  in  the  total 
receipts  and  expenses  of  the  appellants  in  respect 
of  their  undertakings  in  order  to  arrive  at  t  he- 
net  receipts  of  the  appellants  for  the  purpose  of 
estimating  the  rateable  value  of  so  much  of  the 
appellants'  undertakings  as  is  situate  in  the 
parish,  and  that  the  rateable  value  of  such  of  the 
warehouses  as  were  separately  assessed  was  to  be 
deducted  from  the  rateable  value  of  the  whole  of 
the  undertakings  in  arriving  at  the  rateable  value 
of  the  portion  in  the  parish,  and  that  in  any 
event,  if  the  receipts  in  respect  of  certain  of  the 
warehouses  were  to  be  deducted,  all  expenses 
incurred  by  the  appellants  in  respect  of  those 
warehouses  should  also  be  deducted  from  the- 
total  expenses  of  the  appellants  in  respect  of  their 
undertakings.  The  respondents  further  con- 
tended that  no  dock  premises  are  complete  as- 
such  unless  cranes  are  placed  so  as  to  travel  upon 
rails  along  the  sides  of  the  docks  comprised  in- 
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such  premises,  and  that  the  value  of  the  appel- 
lants' undertaking  was  enhanced  by  reason  of  the 
cranes  thereon  inasmuch  as  no  one  would  be 
likely  to  become  tenant  of  dock  premises  which 
were  not  provided  with  •  cranes  such  as  those 
hereinbefore  described ;  that  the  hydraulic  cranes 
were  to  be  taken  into  consideration  in  valuing 
the  appellants9  undertakings,  and  that  the  value 
thereof  was  to  be  included  in  ascertaining  the 
rateable  value  of  the  undertakings. 

13.  The  Court  of  Quarter  Sessions  were  of 
opinion  that  the  aforesaid  contentions  of  the 
appellants  were  correct  except  those  mentioned  in 
par.  11,  and  arrived  at  the  rateable  value  of  the 
appellants'  premises  in  accordance  therewith,  and 
accordingly  ordered  the  appeal  to  be  allowed,  but 
without  costs,  and  the  gross  value  of  the  portion 
of  the  appellants'  undertakings  in  the  parish  to 
be  assessed  at  5949Z.  and  the  rateable  value 
thereof  at  40852. 

14.  Thequestions  for  the  opinion  of  the  court 
are:  (1)  Whether  in  ascertaining  the  rateable 
value  of  so  much  of  the  appellants'  premises  as 
is  the  subject-matter  of  the  above  appeal  the  net 
receipts  derived  from  the  town  warehouses 
occupied  by  the  appellants  in  connection  with 
their  whole  undertaking,  but  rated  or  capable  of 
being  rated  separately  from  the  remainder  of  their 
premises,  should  be  deducted  from  the  net  receipts 
derived  by  the  appellants  from  their  whole 
undertaking  inclusive  of  such  warehouses?  (2) 
Whether  the  hydraulic  cranes  upon  the  quays  of 
the  appellants'  docks  are  to  be  treated  as  landlords' 
or  tenants'  fixtures  P  [(3)  Whether  the  entire  net 
revenue  is  to  be  apportioned  according  to  the 
gross  receipts  of  each  dock?  (4)  If  not,  then 
whether  the  amount  of  tenants'  capital,  mainten- 
ance, renewals,  and  taxes  are  to  be  calculated  in 
each  dock  and  deducted  when  they  arise  ?  (5) 
Whether  the  profits  earned  and  rents  received 
outside  the  Customs  House  fence  are  to  be 
included  in  the  receipts?  (6)  Whether  the 
expenses  of  the  separate  dock  companies  and  the 
rent  of  the  Commercial-road  warehouses  are  to 
be  deducted  from  the  receipts  in  order  to  arrive 
at  the  net  revenue  P 

CrtpjM,  Q.C.  and  R.  Cunningham  Glen  for  the 
union. — In  Reg.  v.  Southampton  Dock  Company 
(14  Q.  B.  587 ;  15  Jur.  268)  it  was  held  that 
cranes,  steam  engines,  shears,  and  othei  heavy 
machinery  attached  to  the  freehold,  and  essential 
to  the  business,  but  capable  of  being  detached  as 
easily  and  with  as  little  injury  to  the  freehold  as 
other  fixtures  put  up  for  the  purpose  of  the 
tenants'  trade,  and  usually  valued  as  between 
incoming  and  outgoing  tenants,  were  not  allow- 
able deductions.  Again,  in  Tyne  Boiler  Works 
Company  v.  Overseers  of  Longbenton  (55  L.  T.  Rep. 
825;  18  Q.  B.  Div.  81)  it  was  laid  down  that  m 
estimating  the  rateable  value  of  premises  used  as 
a  factory,  the  machinery  and  plant  thereon, 
placed  there  for  the  purpose  of  making  the  pre- 
mises fit  as  a  factory,  were  to  be  taken  into 
account  as  enhancing  the  value,  although  the 
machinery  and  plant  were  not  physically  attached 
and  remained  personal  property.  Retorts,  puri- 
fiers, engines,  boilers,  Ac.,  at  gasworks,  although 
capable  of  being  removed,  were  held  rateable 
in  Beg.  v.  Lee  (13  L.  T.  Rep.  704;  L.  Rep. 
1  Q.  B.  241)  as  they  were  attached  to  the 
hereditament  for    its   permanent    improvement. 


The  rule  appears  in  Laing  v.  Overseers  oj 
Bishooswearmouth  (38  L.  T.  Rep.  781 ;  3  Q 
Div.  299)  that  machinery,  although  capable  of 
being  removed,  is  to  be  taken  into  consideration 
in  ascertaining  the  rateable  value  of  premises,  if 
it  is  essential  to  the  business  to  whioh  the  pre- 
mises are  devoted,  and  is  intended  to  remain 
attached  to  them  so  long  as  they  are  applied  to 
that  purpose.  These  cranes  enhance  the  rateable 
value  of  the  hereditament,  and  are  not  like  loose 
plant  or  loose  machines.  They  should  be  valued 
as  part  of  the  premises.  The  last  case  on  the 
point  was  Oifford  v  Chard  Union  (63  L.  T.  Rep: 
249),  where  these  former  decisions  were  discussed 
and  followed. 

Balfour  Browne.  Q.C.  (Freeman,  Q.C,  Boyle, 
Q.C,  and  Byde  with  him)  for  the  docks. — These 
warehouses  are  separate  undertakings,  and  are  so 
assessed.  They  nave  nothing  to  do  with  the 
receipts,  and  should  not  be  included.  [Kennedy,  J. 
— The  union  wishes  to  increase  the  value  of  the 
docks  by  the  excess  of  the  profit  of  the  ware- 
houses over  the  rent]  That  is  so,  and  must  be 
wrong.  As  to  the  cranes,  the  description  in  the 
case  shows  them  to  be  on  the  same  footing  as 
locomotives  or  rolling  stock  of  a  railway. 
[Dabling,  J. — Is  not  the  analogy  a  bad  one? 
Rolling  stock  earns  when  moving,  but  these 
cranes  only  earn  when  not  moving  and  attached.] 
The  cranes  here  are  very  different  to  those  in 
Laing  v.  Overseers  of  Bishopswearmouth  (sup-),  as 
appears  from  the  description  given  on  p.  302. 

B Kennedy,  J. — In  Mersey  Docks  and  Harbour 
oard  v.  Overseers  of  Birkenhead  (29  L.  T.  Rep. 
454;  L.  Rep.  8  Q.  B.  445)  cranes  were  held 
rateable.]  That  would  depend  upon  what  kind  of 
cranes  they  were  in  that  case.  These  cranes  do 
not  make  the  place  a  dock.  In  Tyne  Boiler 
Works  Company  v.  Overseers  of  Longbenton  (55 
L.  T.  Rep.  825;  18  Q.  B.  Div.  81)  the  machinery 
made  the  place  what  it  was,  and  the  same  must  be 
said  of  Oifford  v.  Chard  Union  (63  L.  T.  Rep. 
249).  [Kennedy,  J. — Do  you  dispute  the 
analysis  of  Cockburn,  O.J.  in  Beg.  v.  North 
Staffordshire  Railway  Company  (3  L.  T.  Rep. 
554;  3  El.  &  El.  392)  where  he  says  at  p.  556: 
"The  second  question  is  whether  the  company 
are  entitled  to  a  deduction  in  respect  of  the 
capital  invested  in  the  various  articles  therein 
specified,  being  things  necessary  for  the  carrying 
on  the  business  of  the  company.  The  articles  to 
whioh  such  a  question  may  have  reference  may  be 
divided  into  three  classes — first,  things  movable, 
such  as  office  and  station  furniture;  secondly, 
things  so  attached  to  the  freehold  as  to  become 
part  of  it;  and,  thirdly,  things  which,  though 
capable  of  being  removed,  are  yet  so  far  attached 
that  it  is  intended  that  they  shall  remain  per- 
manently connected  with  the  railway,  or  the  pur- 
poses connected  with  it,  as  certain  permanent 
appendages  to  it  and  essential  to  its  working.  It 
is  clear,  in  respect  of  the  first  class  of  articles, 
a  deduction  should  be  allowed ;  it  is  equally  clear 
that  no  deduction  should  be  allowed  as  to  the 
second;  as  to  the  third,  the  question  is  finally 
settled  by  the  decision  of  the  court  in  the  case 
of  Reg.  v.  Southampton  Docks  (14  Q.  B.  587).] 
No.    That  lays  down  the  law  as  it  exists. 

Aug.  10. — Kennedy,  J.  delivered  the  following 
judgment  of  the  court : — In  this  case  two  distinct 
parishes    in  the  east  of  London  are  appealing 


14 


MAGISTRATES'   CASES. 


Q.B.  Div.]         London  and  India  Docks  (apps.)  v.  Poplar  Union  (resps.).         [Q.B.  Div. 


against  the  decision  of  the  quarter  sessions  for 
the  county  of  London  on   two  points  decided 
adversely  to    them    upon   the    hearing    of    the 
appeal  to  quarter  sessions  against  the  decision  of 
the  assessment  committee  in  regard  to  the  assess- 
ment for  rating  purposes    of   property  of  the 
London  and  India  Docks  Joint  Committee.    The 
London  and  India  Docks  Joint  Committee  raise 
several  points  by  way  of  cross-appeal.    The  cases 
stated  for  our  decision  in  regard  to  the  two 
parishes  are  identical.     One  of  the  points  raised 
by  the  parishes  is  the  question  of  the  assessment 
of  the  joint  committee  on  191  hydraulic  cranes 
which  are  the  property  of  the  joint  committee, 
and  are  upon  the  docks  which  form  part  of  the 
undertaking  of  the  joint  committee  within  the 
rating  area  of  the  parishes.      The  parishes  con- 
tend that  these  cranes  enhance  the  value  of  the 
joint  committee's  undertaking  and  ought  to  be 
taken  into  consideration  in  valuing  that  under- 
taking, and  that  the  value  is  to  be  included  in 
ascertaining  its  rateable  value.   On  the  other  hand, 
the  joint  committee  contend  that  these  cranes  are 
to  be  treated  as  tenants'  fixtures,  and  the  value  of 
them  to  be  included  in  ascertaining  the  amount  of 
tenants'  capital  necessary  to  carry  on  the  under- 
taking.   The  quarter  sessions  have  decided,  as  we 
understand,  against  the  parishes  on  this  point. 
The  second  point  raised  by  this  appeal  is  as  to 
the  correctness  of  the  decision  of  the  quarter 
sessions  in  adjudging  that,  for  rating  purposes, 
in  the  parishes,  the  net  receipts  derived  by  the 
joint  committee  from  certain  warehouses  described 
in  the  case  as  town  warehouses  and  situated  out- 
side the  rateable  area,  should  be  deducted  from 
the  net  receipts  derived  bv  the  joint  committee 
from  the   whole  undertaking,  inclusive  of   such 
warehouses.    It  is  convenient,  I  think,  to  deal 
with   these  two  points  on    appeal    first  before 
stating   the    points    of    the    cross-appeal.    The 
cranes    in    question    are    described   in   pars.  8 
and   9  of   the  case  before  us.     [His  Lordship 
read  those  paragraphs,  and    continued:]      The 
law,  as  it   seems  to  ub,  governing  the  case  of 
machinery  of  this  description  appears  to  be  laid 
down  by  the  Court  of  Appeal  in    Tyne  Boiler 
Works  Company  v.  Overseers  of  Longbenton  (55 
L.  T.  Rep.  625 ;  18  Q.  B.  Div.  81).    The  effect  of 
the  judgment  in  that  case,  as  appears  from  the 
report,  is  that  in  estimating  the  rateable  value 
of  premises  used  as  a  manufactory,  machinery 
and  plant    placed    thereon  for  the  purpose  of 
making  them  fit  as  premises  for  suoh  a  manufac- 
tory are  to  be  taken  into  account  as  enhancing  the 
value  of  the  hereditament,  although  such  machi- 
nery and  plant  remain  personal  property,  and 
are   not    physically   attached    to  the    premises. 
Lord  Esher,  in  his  judgment,  at  p.  92,  lays  down 
the  rule  in  these  terms :  "  I  believe  the  real  rule 
to  be  that  things  which  are  on  the  premises  to  be 
rated,  and  which  are  there  for  the  purpose  of 
making  and  which  make  the  premises  fit  as  pre- 
mises for  the  particular  purpose  for  which  they 
are  used  are  to  be  taken  into  account  in  ascer- 
taining the  rateable  value  of  such  premises.    Of 
course,  it  is  not  all  things  on  the  premises,  or 
that  are  used  on  the  premises,  which  are  to  be 
taken  into  account;  but  things  which  are  there 
for  the  purpose  of  making  and  which  do  make 
them  fit  as  premises  for  the  particular  purpose 
for   which  they  are  used."    On  page  95  Lopes, 
L.J.  states  the  principle  thus :  "  I  adopt  the  con- 


cluding words  of  the  judgment  of  Mathew,  J.  in 
the  court  below,  where  he  says  that  the  machi- 
nery ought  to  be  taken  into  account  as  essentially 
necessary  to  the  business  to  which  the  premises 
are  devoted,  and  manifestly  intended  to  remain 
connected  with  the  premises  so  long  as  they  are 
used  for  the  same  purposes."    That  which  is  said 
by  the  late  Master  of  the  Rolls  and  by  Lopes, 
L.J.  with  regard  to  machinery  in  a  manufactory 
appears    to    me   to    be    equally    applicable    to 
machinery  or  plant  in  such  docks  as  these,  which 
form  part  of  the  undertaking  of  the  joint  com- 
mittee.   It  is,  of  course,  possible  to  have  a  dock  in 
which  ships  are  separately  received,  but  these  docks 
are  intended  to  be  used,  and  are  used,  not  merely 
for  the  reception  but  for  the  unloading  of  ships, 
for  the  effective  and  profitable  performance  of 
which  some  mechanical  appliances,  such  as  these 
cranes  are,   are,  in  the  case  at  least  of  some 
cargoes,  necessary.     It  appears  to  us  from  the 
description    which    is   given  in   pars.  8  and  9 
of  the  case  which  I  have  read  that  these  cranes 
are    manifestly  intended   to   remain   connected 
with  the  docks  so  long  as  the  premises  are  used 
as  docks.    Indeed,  it  is  clear  from  those  para- 
graphs, in  my  judgment,  that  whilst  in  use  the 
cranes  are  actually  attached  to  the  premises  with 
only  a  very  limited  range  of  movement.   They  are 
moved  upon  lines  of  rails  only  for  the  purpose  of 
being  brought  to  the  places  convenient  for  the 
using  of  them,  where  they  are  fixed  when   in 
actual  use.    I  do  not  think  it  can  be  argued,  as 
the  joint  committee  suggest  by  their  counsel, 
that   these    cranes    are    identical    in    character 
for   rating  purposes   with   the  locomotives  of  a 
railway  company,   which   are   in  no  sense  con- 
nected with  any  particular  rateable  area  on  the 
line  of  railway.    We  feel  ourselves  unable  satis- 
factorily to  distinguish   the   character  of   these 
cranes,  in  regard  to  the  subject  of  rating,  from 
the  character  of   the  portable  engine  and  boiler 
mounted  on  cast  iron  wheels  so  that  it  can  be 
moved  from  place  to  place,  in  Laing  v.  Overseers 
of  Buhopswearmouth  (37  L.  T.  Rep.  781 ;  3  Q.  B. 
Div.  299),  or  from  the  character  of  "  the  traversing 
crane  weighing  thirty  tons  carried  on  a  pair  of 
wrought  iron  girders  bolted  to  the  iron  columns 
supporting  the  roof,"  mentioned  in  p.  302  of  the 
same  case,  and  apparently  held  by  the  court  to  be 
properly  included  as  part  of  that  which  enhances 
the  value  of  the   hereditament.    The   question 
which  is  marked  2,  and  is  set  forth  for  our  judg- 
ment in  the  two  cases  in  regard  to  these  cranes,  is 
not,  we  may  add,  correctly  put,  because,  as  is 
stated  by  the  court  in  the  case  I  have  just  cited, 
referring  to  the  earlier  case  of  Beg.  v.    Quest 
(5  A.  &  E.  951),  the  treatment  of  machinery  for 
rating  purposes  does  not  depend  upon  the  con- 
sideration whether  on  the  expiration  of  the  lease 
the  machinery  will  belong  to  the  landlord  or  to 
the  tenant;    but  understanding  as  we  do  that 
question  to  mean,  Are  these  cranes  to  be  included 
as  enhancing  the  rateable  value  of  the  joint  com- 
mittee's undertaking  or  as  tenants'  fixtures,  the 
value  of  which  should  be  included  as  part  of  the 
tenants'  capital  in  fitting  up  and  working  this 
place  P  we  are  of  opinion,  in  answer  to  that  ques- 
tion, that  they  must,  be  treated  as  landlords'  and 
not  as  tenants'  fixtures.    With    regard   to  the 
second  point  raised  by  the  appellant  parishes — 
namely,  the   treatment  of  the  receipts  derived 
from  the  town  warehouses,  the  circumstances  of 
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which  are  set  forth  in  pars.  4,  5,  and  6  of  the  case 
— we  have  come  to  the  conclusion  that  the  view  of 
the  quarter  sessions  as  expressed  in  par.  13  of 
each  case  was  right,  and  that  question  No.  1 
ought  to  be  answered  in  the  affirmative.  The 
town  warehouses  are  wholly  outside  the  rating 
areas  of  these  parishes.  They  are  separately 
assessable  and,  in  fact,  are  separately  assessed  in 
the  parishes  in  which  they  are  respectively 
situated.  They  do  not  locally  adjoin  the  property 
of  the  joint  committee  in  the  parishes.  They  are 
used  in  part  for  goods  which  have  never  passed 
through  the  docks.  The  only  case  in  which  there 
is  any  sort  of  connection,  as  we  understand  the 
facts,  between  the  docks  and  any  of  the  town 
warehouses  is  in  the  case  of  the  Commercial-road 
warehouse,  to  which  it  appears  some  goods  from 
the  docks  are  brought,  not  by  the  joint  com- 
mittee, but  by  the  London,  Tilbury,  and  Southend 
Railway  Company  over  a  line  of  railway  which 
belongs  to  and  is  worked  by  the  railway  company. 
It  appears  to  us  that  the  decision  of  the  quarter 
sessions  is  right,  and  ought  to  be  upheld.  We 
now  come  to  the  consideration  of  Nob.  3,  4,  5,  and 
6,  all  of  which  are  intended  to  raise  points  of 
cross-appeal.  We  cannot  but  wish  that  the 
facts  deemed  relevant  to  the  issues  which 
the  answers  to  those  questions  are  intended 
to  settle  had  been  stated  in  the  case  iu 
a  fuller  and  more  instructive  manner.  The 
meagreneas  of  the  information  relating  to  them 
has  involved  some  obscurity  as  to  the  exact 
point  and  bearing  of  the  questions  which  the 
court  is  asked  to  decide,  and  some  difference  in 
the  opinion  of  the  learned  counsel  who  argued 
the  case,  and  whose  assistance  we  had,  in  regard 
to  the  two  questions  N09.  3  and  4,  and  as  to  the 
contentions  which  those  two  qestions  are  intended 
to  represent.  With  regard  to  questions  Nos.  3 
and  4  we  are  asked  to  say  "  whether  the  entire  net 
revenue  is  to  be  apportioned  according  to  the 
gross  receipts  of  each  dock  " ;  and,  *'  if  not,  then 
whether  the  amount  of  tenants*  capital,  mainten- 
ance, renewal,  and  taxes  are  to  be  calculated 
in  each  dock,  and  deducted  when  they  arise." 
It  was  agreed,  as  we  understood,  by  counsel  on 
both  sides,  that  by  the  expression  "  each  dock  " 
was  meant  in  both  questions  the  dock  property 
in  each  parish ;  but  some  discussion  arose  as  to  the 
meaning  of  the  words  "  net  revenue  "  in  question 
No.  3.  In  the  result,  as  we  understood  it,  upon 
the  learned  counsel  for  the  joint  committee  say- 
ing that  his  clients  were  quite  willing  that  "  net 
revenue  "  should  be  understood  and  taken  for  the 
purposes  of  this  case  to  mean  the  net  revenue  as 
apportioned  by  the  governing  Act  of  Parliament, 
which  is  the  London  and  St.  Katharine's  and  the 
East  and  West  India  Docks  Act,  s.  42,  it  was 
agreed  between  the  parties  that  the  third  ques- 
tion should  be  answered  in  the  affirmative. 
This  being  so,  it  is  apparently  by  the  alternative 
form  of  the  question  intended  that  the  court 
should  not  be  asked  to  answer  No.  4,  and  it 
becomes  unnecessary  to  do  so.  I  will  therefore 
only  point  out  that  in  my  view,  if  it  were  practical 
in  the  present  case  to  apply  it,  the  principle 
stated  in  No.  4— that  is,  the  parochial  principle 
—appears  on  the  authority  of  the  aculcoates 
Union  v.  Hull  Dock  Company  at  Kingston-upon- 
Hull  (71  L.  T.  Rep.  642 ;  (1895)  A.  0.  136)  to  be 
the  proper  principle.  It  may  be  that  in  the 
present  case,  which  is  no  doubt  in  some  respects 


very  peculiar,  as  in  the  case  of  the  docks  system 
which  the  Court  of  Queen's  Bench  had  to  con- 
sider in  Beg.  v.  Hull  Dock  Company  (18  Q.  B. 
325),  there  would  be  so  much  practical  difficulty  in 
applying  this  at  all,  or  in  applying  it  at  any  rate 
without  working  injustice,  as  Mr.  Glen  seemed 
to  suggest  might  be  worked  here,  that  it  cannot 
rightly  be  adhered  to.  Upon  the  face  of  these 
questions  I  do  not  see  why  an  affirmative  answer 
to  question  No.  4  might  not  have  stood  with  the 
affirmative  answer  to  No.  3 ;  but,  as  the  case  is 
stated,  we  are  not,  I  think,  at  liberty  so  to  treat 
the  relation  of  each  alternative  question.  Ques- 
tion No.  5  asks  us  "  whether  the  profits  earned  and 
rents  received  outside  the  Customs  House  fence 
are  to  be  included  in  the  receipts  of  the 
undertaking."  We  may  possibly,  though  I 
do  not  think  so,  have  overlooked  it,  but  I  cannot 
find  in  the  statement  of  facts  in  the  case  any 
information  as  to  the  position  of  the  Customs 
House  fence,  and  the  court  is  not,  I  think, 
placed  in  a  position  to  answer  this  question 
except  in  a  hypothetical  manner.  If  by  the 
expression  "  out*ide  the  Customs  House  fence  " 
is  meant  profits  earned  and  rents  received  in 
respect  of  property  situated  outside  the  rating 
area  with  which  these  parishes  are  concerned 
distant  from  the  docks  and  separately  rateable 
and  rated  in  other  rating  districts,  we  ought,  in 
my  view,  to  answer  the  question  in  accordance 
with  the  principle  of  our  decision  with  regard  to 
the  town  warehouses  on  the  earlier  question,  and 
say  that  such  profits  and  rents  are  not  to  be 
included.  If,  on  the  other  hand,  the  property 
from  which  these  rents  andprofits  arise,  though 
lying  outside  the  Customs  House  fence,  is  within 
the  real  area  or  ambit  of  these  two  parishes,  or, 
although  lying  outside  that  ambit,  if  it  forms 
part  of  the  dock  undertaking  and  is  so  closely 
connected  therewith  that  the  docks  and  property 
from  which  these  rents  and  profits  arise  form,  as 
it  were,  part  of  one  entire  undertaking,  which  is  a 
question  of  fact,  this  question,  in  my  judgment, 
should  be  answered  in  the  affirmative.  The  property 
described  by  Mr.  Balfour  Browne  as  intended  to 
be  referred  to  in  this  question  and  described  by 
him  as  a  bit  of  railway  miles  away,  which  the 
joint  committee  let  to  the  Tilbury  and  Southend 
Kailway,  seems  rather  to  bring  the  case  within 
the  first  branch  of  the  hypothesis.  The  last 
question  is  No.  6,  and  this,  in  my  judg- 
ment, should  be  answered  in  the  negative.  It 
refers  to  the  rent  of  the  Commercial  road  ware- 
houses, which,  under  sect.  47  of  the  Act  of  Parlia- 
ment, is  to  be  paid  by  the  East  and  West  India 
Docks  Company  alone,  and  as  we  understand 
from  counsel  in  the  case,  for  there  is  no  informa- 
tion that  we  can  find  in  the  case  itself,  applies  to 
superannuation  allowances  paid  separately  by  the 
dock  companies  who  were  amalgamated  by  the 
Act  to  old  servants  under  agreements  made  prior 
to  the  amalgamation.  With  regard  to  the  ques- 
tion of  the  Commercial-road  warehouses,  which 
form  one  of  the  town  warehouses  which  have  been 
already  dealt  with  in  the  earlier  part  of  this  ca*e 
on  another  point,  I  see  no  reason  for  including  an 
allowance  for  those  in  respect  of  the  burden 
which  the  paying  of  the  rent  lays  upon  one  of 
the  amalgamated  companies.  I  have  already 
held  that  the  town  warehouses  in  respect  of  net 
receipts  ought  not  to  be  included  in  getting  at  the 
rateable  value  of  the  joint  committee's  property 
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within  those  parishes,  and  I  see  no  reason  to 
allow  the  rent  as  a  deduction  from  the  receipts  as 
an  expense  in  one  of  the  companies  which  were 
amalgamated  in  order  to  form  the  joint  com- 
mittee. With  regard  to  the  superannuation 
allowances,  I  think  that  Mr.  Glen  rightly  argued 
that1  superannuation  allowances  which  were  agreed 
upon  before  the  passing  of  the  Act  for  the  con- 
stitution of  the  joint  committee  ought  not  to  be 
taken  into  consideration  when  the  thing  to  be 
calculated  is  the  amount  of  the  expenses  of 
carrying  on  the  undertaking  at  the  present  time. 
The  learned  counsel  for  the  joint  committee  upon 
this  sixth  question,  and  in  reference  to  his  clients' 
claim  for  a  deduction  in  respect  of  the  rent  of 
the  Commercial  -  road  warehouses,  referred  to 
Altrincham  Union  v.  Cheshire  Lines  Committee 
{15  Q.  B.  Div.  597;  50  J.  P.  85).  I  do  not  think 
that  that  decision  has  a  real  bearing  upon  the 
present  case.  There,  by  reason  of  an  agreement 
between  the  two  railway  companies  which  received 
statutory  sanction  by  embodiment  in  a  private 
Act  of  Parliament,  the  hereditament  to  be  rated 
was,  to  quote  the  language  of  Lord  Esher  (p.  602), 
"struck  with  sterility  T>y  the  Act  beyond  the 
value  of  2500Z.,"  and  the  question  was  whether 
that  hereditament  could  be  rated  for  more  than 
the  amount  of  25002.  Here  there  is  a  peculiar 
burden,  no  doubt,  upon  the  separate  dock  com- 
pany contained  in  the  enactment,  but  it  is  not  a 
burden  upon  the  joint  committee  whose  property 
is  in  question.  The  case  must  therefore  be 
remitted  to  the  quarter  sessions.  I  have  been 
desired  to  say  by  my  brother  Darling  that  he 
concurs  in  this  judgment. 

Judgment  accordingly. 
Solicitors :  R  J.  Marsh ;  Turner,  Son,  and  Foley. 


Monday,  Oct.  29, 1900. 

(Before  Lawbancb  and  Kennedy,  JJ.) 

Callow  (app.)  v.  Tillbtone  (resp.).  (a) 

Public  health — Unsound  meat — Exposure  of  for 
sale — Aiding  and  abetting  exposure — Negligence 
— Sufficiency  for  conviction — Summary  Juris- 
diction  Act  1848  (11  &  12  Vict.  c.  43),  a.  5  — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
a.  117. 

Negliaence  on  the  part  of  a  veterinary  surgeon  in 
making  an  examination  and  giving  a  certificate 
that  meat  which  is  in  fact  unsound  is  sound  and 
healthy  is  not  of  itself  sufficient  to  justify  a  con- 
viction against  the  veterinary  surgeon  for  aiding 
and  abetting  the  exposing  of  the  unsound  meat 
for  sale  although  such  negligence  in  fact  causes 
the  exposure  of  the  meat. 

Cask  stated  by  justices  of  the  peace  for  the 
borough  of  Brighton. 

At  a  petty  sessions,  held  in  Brighton  on  the 
12th  Feb.  1900,  an  information  was  preferred  by 
P.  Tillstone  (the  respondent),  town  clerk  of 
Brighton,  against  one  Lintott,  a  farmer  in 
Sussex,  and  Callow  (the  appellant),  a  veterinary 
surgeon,  for  having  on  the  24th  Oct.  1899  at 
Brighton  unlawfully  abetted  the  exposing  for 
sale  for  food  of  man  by  one  Grey,  a  butcher  in 
Brighton,  on  the  27th  Oct  1899,  of  certain  meat 
which  was  unsound  and  unfit  for  the  food  of  man, 

(•)  Reported  by  W.  W.  Ore,  Eeq.,  Burrlatar-at-Law. 


such  meat  being  part  of  a  carcase  of  beef  sold  on 
the  24th  Oct.  to  Grey  by  Lintott.  This  informa- 
tion was  heard  and  determined  by  the  justices 
who  convicted  the  defendants,  Grey  having  been 
previously  convicted  of  having  exposed  the  meat 
for  sale. 

On  the  27th  Oct.  the  sanitary  and  food  inspector 
for  Brighton  visited  Grey's  shop,  and  he  found  in 
the  shop  the  meat  in  question  exposed  for  sale. 
The  whole,  which  formed  part  of  the  carcase  of  a 
heifer,  was  unsound  and  unfit  for  the  food  of  man. 
The  meat  was  seized,  and  on  the  following 
morning  was  brought  before  the  justices,  who 
condemned  it  and  ordered  it  to  be  destroyed. 

The  facts  were  as  follows : 

On  the  morning  of  the  23rd  Oct.  this  heifer, 
together  with  a  steer,  a  black  cow,  a  spot  cow, 
and  another  animal,  had  been  feeding  in  a  field 
belonging  to  Lintott,  and  the  animals  belonged 
to  him.  The  steer  was  found  dead  in  a  field  by 
a  servant  of  Lintott  very  early  on  that  morning, 
and  the  black  cow  died  shortly  afterwards. 

The  appellant  Callow,  who  was  a  veterinary 
surgeon,  was  called  in  to  examine  the  carcases.  He 
opened  them  and  found  the  stomach  full  of  yew 
leaves,  inflammation  in  the  intestines,  and  other 
clear  indications  of  vew  poisoning. 

Lintott  asked  if  they  had  Men  bled  and 
dressed  would  they  have  been  fit  for  food,  and 
Callow  replied  "  No."  Callow  refused  to  certify 
them  as  fit  for  food  and  they  were  buried.  The 
animals  had  died  of  poisoning  by  eating  yew 
leaves. 

At  the  time  of  Callow's  visit  to  the  farm  the 
heifer  (in  respect  of  which  these  proceedings  were 
taken)  was  apparently  quite  well  and  so  lively 
that  he  was  not  able  to  examine  her.  He 
examined  another  cow  and  prescribed  drinks  for 
the  heifer  and  this  cow. 

At  four  o'clock  of  the  same  day  the  heifer 
became  very  ill.  She  fell  over  on  her  side  and 
was  in  a  moribund  condition,  and  ten  minutes 
later  Lintott  killed  her.  She  could  not  have  lived 
more  than  a  very  short  time,  probably  but  a  few 
minutes.  The  carcase  was  dressed  and  hung  in 
the  barn  and  the  internal  parts  were  buried.  The 
spot  cow  was  then  visited  in  a  stall  and  was 
found  either  dead  or  on  the  point  of  death,  and 
Lintott  stuck  this  cow  also. 

Late  in  the  afternoon  of  the  24th,  between  four 
and  five  o'clock,  Grey,  who  was,  as  Callow  knew, 
a  butcher,  came  to  the  farm,  and  Callow  was  then 
sent  for  to  inspect  the  carcases  of  the  heifer  and 
the  spot  cow. 

When  Callow  arrived  he  asked  Lintott  what  he 
had  killed  them  for,  and  he  replied,  "because 
they  might  go  like  the  others."  He  then  asked 
if  there  was  anything  the  matter  with  them,  and 
Lintott  replied  M  No.55 

Lintott,  Grey,  and  Callow  went  into  the  barn 
and  examined  the  carcases  hanging  there.  They 
then  went  and  examined  the  intestines  of  the  two 
animals  which  had  been  stuck — the  heifer  and  the 
spot  cow. 

While  Callow  examined  the  heifer  in  the  barn 
there  was  no  light,  but  afterwards  a  stable  lantern 
was  brought.  The  carcase  was  hanging  about 
10ft.  from  the  barn  doors,  but  there  was  no 
window.  He  did  not  observe  the  patch  of  inflam- 
mation which  existed  where  the  spleen  had  been 
removed.  He  examined  the  stomach  and  found 
a  little  yew  in  it,  but  not  so  much  as  in  the 
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other  animals.  He  uude  no  inquiry  of  anyone 
as  to  the  time  at  which  the  animals  had  been 
stock,  and  thereupon  promised  to  give  Grey  a 
certificate,  and  Grey  Bought  the  carcase  from 
Lintott. 

After  the  seizure  of  the  meat  0 allow  did  in 
fact  give  Grey  the  following  certificate : 

24th  Oct.  1899.— At  the  request  of  Mr.  John  Grey  I 
have  this  day  examined  the  ear  case  of  a  heifer  belonging' 
to  Mr.  Lintott,  and  found  the  animal  in  good  condition, 
and  the  flesh  and  organs  sound  and  healthy. — Chablxs 
Callow,  M.B.C.V.B. 

Callow  admitted  that  he  knew  that  yew  acted 
as  a  strong  narcotic  poison  and  was  very  rapid  in 
its  action,  and  that  he  knew  that  the  animal  in 

ntion  had  eaten  some  yew.  He  admitted  also 
it  was  not  possible  to  ascertain  by  examina- 
tion of  the  carcase  whether  the  animal  had  died 
of  narcotic  poison  or  whether  narcotic  poison  was 
present  in  the-  carcase. 

The  investigation  and  examination  by  the 
defendant  Callow  was  negligently  performed.  It 
was  conducted  partly  when  almost  dark  and 
partly  with  the  dim  light  of  a  candle,  and  was 
perfunctory  in  character.  He  had  not  made  a 
careful  inspection,  but  relied  on  Lintott' 8  state- 
ment. He  had  not  out  into  the  carcase,  and  took 
no  notice  of  the  extravasation  of  blood  and  patch 
of  inflammatory  lymph  which — in  the  judgment 
of  the  justices — must  have  existed  prior  to  death, 
and  might  have  been  discovered  by  him  had  he 
exercised  dne  care. 

The  justices  therefore  found  that  Callow  had 
been  guilty  of  negligence,  and  that  such  negli- 
gence had  in  fact  caused  the  exposure  of  the 
unsound  meat  for  sale,  and  that  he  thereby  abetted 
Grey,  and  they  convicted  him  (and  Lintott),  and 
imposed  on  him  a  penalty  of  40s.  and  costs  or 
fourteen  days'  imprisonment. 

Various  questions  of  law  were  raised  by  counsel 
en  behalf  of  Callow  on  the  hearing:  First,  that 
even  admitting  negligence  that  is  not  sufficient  to 
justify  the  conviction;  that  there  must  be  on 
the  defendant's  part  carelessness  amounting  to 
wilfully  shutting  his  eyes  to  facts  within  his 
knowledge ;  secondly,  that  the  summons  charged 
aiding  and  abetting  on  the  24th  an  offence  alleged 
to  have  been  committed  on  the  27th,  and  that  this 
constitutes  no  offence  in  law. 

The  questions  for  the  opinion  of  the  court  were 
(amongst  others):  (1)  Was  the  negligence  of 
which  the  justices  found  Callow  had  heen  guilty 
sufficient  to  support  the  conviction  for  aiding  and 
abetting  in  the  offence  of  exposing  for  sale  meat 
unsound  and  unfit  for  food  of  man  P  (2)  Could 
the  defendant  Callow  be  prop-rly  convicted  of 
aiding  and  abetting  on  the  24th  Oct.  an  offence 
itated  in  th«  pummons  to  have  been  committed 
en  the  27th  Oct.  P  and  (3)  could  the  defendant 
Callow  on  the  findings  and  facts  as  above  stated 
be  properly  convicted  of  the  offence  with  which 
he  was  charged  P 

If  any  of  the  questions  should  be  answered  in 
the  negative  the  conviction  was  to  be  quashed ; 
otherwifce  it  was  to  stand. 

Sect.  5  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Y ict.  c.  43)  provides : 

Kvery  person  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  offence  which  is  or  hereafter 
■hall  be  punishable  on  summary   oonviotioa   shall  be 
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liable  t.»  be  pro*M.-d*d  against  and  convicted  for  the 
same,  either  together  with  the  principal  offender,  or 
before  or  after  bis  oonvietion,  and  shall  be  liable  on 
conviction  to  the  same  forfeiture  and  punishment  as 
such  principal  offender  is  or  shall  be  by  law  liable,  Ac. 

Sect.  117  of  the  Public  Health  Act  1875  (38  &  39 
Vict.  c.  55)  deals  with  the  offence  of  exposing 
unsound  meat  for  sale. 

Corrie  Grant  for  the  appellant. — The  justices 
were  wrong  in  convicting  the  appellant  Callow. 
Under  sect.  5  of  the  Summary  Jurisdiction  Act 
1848  a  person  who  aids  and  abets  tbe  commission 
of  an  offence  may  be  punished  as  the  principal 
offender ;  but  a  person  cannot  be  convicted  of  a 
criminal  offence  merely  because  he  is  unskilful 
The  justices  have  merely  found  that  Callow  was 
negligent,  but  negligence  is  not  of  itself  sufficient 
to  justify  a  oonviction  under  a  criminal  statute. 
There  must  be  something  more  than  negligence; 
there  must  be  a  criminal  intent  or  knowingly 
counselling  the  commission  of  the  offence.  At 
the  utmost  the  appellant  was  merely  guilty  of  an 
error  in  judgment  in  giving  the  certificate,  and 
even  if  that  is  to  be  taken  as  negligence  it  is  not 
enoKgh: 

Ben/Uld  y.   Siftmu,   78  L.   T.   Rep.    718  ;    (1898) 
2  Q.  B.  641. 

BoxaU  for  the  respondent. — The  finding  by  the 
justices  was  not  a  finding  that  the  appellant  had 
been  unskilful,  or  that  he  had  given  a  wrong 
opinion  in  point  of  judgment  or  committed  an 
error  in  judgment.  It  is  a  finding  of  negligence 
that  it  is  more  than  a  mere  want  of  care.  That 
there  was  gross  carelessness  on  the  part  of  the 
appellant  cannot  be  doubted.  There  was  some- 
thing more  than  mere  carelessness  or  unskilful- 
ness ;  there  was  a  wilful  shutting  of  his  eyes  to 
the  whole  suspicious  circumstances  of  the  case. 
No  mens  rea  or  criminal  intent  is  necessary  to 
convict  a  person  of  an  offence  under  sect.  117 
of  the  Public  Health  Act  1875 : 

Blaker  y.   TilUtone,   70    L.    T.   Bep.   31;    (1894) 
1  Q.  B.  845. 

Lawbancb,  J. — In  this  case  we  have  no  doubt 
that  the  justices  came  to  a  wrong  conclusion  in 
finding  that  the  appellant  Callow  was  guilty  of 
the  offence  charged  against  him.  What  they  had 
found  him  guilty  of  was  only  negligence,  and  the 
question  now  arises  upon  that  finding  whether 
Callow,  who  was  the  veterinary  surgeon  called  in 
in  the  case,  can  be  found  guilty  of  aiding  and 
abetting  the  exposing  for  sale  of  this  unsound 
meat,  when  all  that  the  justices  find  against  him 
is  negligence.  The  justices  found  that  Callow 
had  been  guilty  of  negligence  and  thereby  abetted 
Grey,  and  upon  that  they  convicted  him.  We 
think  that  is  not  sufficient,  and  the  case  of 
Benfield  v.  Simms  (ubi  sup.)  is  very  strong  to 
show  that  it  is  not  sufficient  In  that  case,  where 
there  was  a  conviction,  the  defendant,  a  veterinary 
surgeon,  had — according  to  the  finding  of  the 
justices — knowingly  counselled  the  owner  of  a 
horse  to  cause  the  act  of  cruelty  in  question  and 
Channell,  J.  says  at  the  end  of  his  judgment  that 
the  decision  of  the  court  in  that  case  "  afforded 
no  ground  whatever  for  supposing  that  a 
veterinHry  surgeon  who  gives  a  wrong  opinion 
and  com  mi r  s  an  error  in  judgment  is  liable  to  be 
convicted  of  cruelty  if  the  effect  of  his  opinion 
being  followed  is  that  the  act  of  cruelty  does  in 
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fact  result.' 
be  allowed. 


I  tbink,  therefore,  the  appeal  must 


.  Kennedy,  J. — I  am  entirely  of  the  same 
opinion.  It  seems  to  me  that  all  that  is  found  by 
the  justices  against  the  appellant  is  negligence, 
and  to  my  mind  a  person  cannot  be  convicted  of 
aiding  and  abetting  the  commission  of  this 
offence  upon  such  a  finding.  In  this  case  the 
appellant  gave  his  certificate,  one  is  bound  to 
assume,  quite  honestly,  and  therefore  it  seems  to 
me  he  ought  not  to  be  convicted  under  sect.  5  of 
aiding  and  abetting  the  exposing  of  the  meat  for 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellant,  Crowders,  Vizard, 
and  Oldham,  for  Stevens,  Son,  and  Maynard, 
Brighton. 

.  Solicitors  for  the  respondent,  Boxall  and  Boxall, 
for  H.  Talbot,  Brighton. 


Tuesday,  Oct.  30, 1900. 

(Before  Lawbanoe  and  Kennedy,  JJ.) 

Mayor,   Ac,   of  Sottthend-on-Sea.  (apps.)  v. 
White  (resp.).  (a) 

Bating — General  district  rate — Shop  closed  during 
winter  months — Stock  removed — Fixtures  and 
articles  left  in  shop — Occupation — Liability  to 
rate— Public  Health  Act  1875  (38  &  39  Vict 
c.  55),  s.  211,  sub-s.  2. 

The  respondent  held  certain  premises  under  a  lease 
or  licence  for  a  term  of  years,  and  had  entered 
into  possession  and  used  the  premises  as  a  shop. 
As  the  business  was  remunerative  only  during 
the  summer,  the  respondent  at  the  end  of  the 
hummer  locked  up  and  left  the  shop  with  the 
intention  of  not  reopening  the  same  for  business 
until  the  beginning  of  the  following  summer, 
and  during  this  interval  he  had  not  in  fact 
returned  to  the  shop  and  no  one  lived  therein. 
Before  he  left  he  removed  all  his  stock,  but  left 
in  the  premises  certain  fixtures  and  other  articles. 
He  was  entitled  under  his  lease  to  occupy  the 
premises  and  carry  on  his  business  continuously 
throughout  the  year  except  for  certain  hours 
during  the  night.  A  general  district  rate  was 
made  for  the  half-year  during  the  whole  of  which 
the  shop  was  so  closed  in  the  winter.  The 
respondent  having  objected  to  pay  the  rate  made 
in  respect  of  the  shop  on  the  ground  that  in  law 
the  premises  were  unoccupied  by  him  during  the 
time  the  shop  was  closed  .- 

Held,  that  the  respondent  was  in  occupation  of  the 
premises  during  the  time  they  were  so  ctosid, 
and  was  liable  to  pay  the  half -year's  rate 
accordingly. 

Case  stated  by  justices  of  the  peace  for  the  borough 
of  Southend-on-Sea. 

The  respondent  appeared  before  a  court  of 
summary  jurisdiction  on  the  27th  March  1900  on 
the  complaint  of  the  appellants  that  he  (the 
respondent),  being  a  person  duly  rated  and 
assessed  by  the  general  district  rate  made  for 
the  borough  on  the  9th  Nov.  1899  for  the  half, 
year  ending  the  31st  March  1900,  at  the  rate  of 
Is.  6d.  in  the  pound,  in  respect  of  certain  premises 
in  the  borough,  had  failed  to  pay  the  rate. 

(•>  Reported  by  W.  W.  Okb,  Esq.,  Bwrlster-«t-L»w! 


The  following  were  the  facts  as  proved  or 
admitted  : 

The  rate  was  duly  made,  and  the  respondent 
was  rated  thereby  in  respect  of  premises  which 
were  shops,  known  as  Nob.  2  and  3,  Pier  Hill- 
buildings. 

The  rate  was  made  qn  the  9th  Nov.  1899  for 
the  half-year  ending  the  31st  March  1900,  at 
Is.  6d.  in  the  pound  on  an  annual  value  of  136J., 
amounting  to  102.  4«.,  and  the  respondent  had  not 
paid  the  rate. 

The  respondent  held  the  premises  by  virtue  of 
a  lease  or  licence  granted  to  him  by  the  appel- 
lants as  owners  thereof,  dated  the  8th  March 
1899,  and  by  this  lease  or  licence  the  corporation 
(the  appellants)  gave  leave  and  licence  to  the 
licensee  to  use  the  premises  in  question  between 
the  hours  of  8  a.m.  and  11.20  p.m.  on  every  day 
from  the  25th  March  1899  to  the  25th  March 
1913,  the  premises  being  described  as  two  shops' 
forming  part  of  certain  buildings  belonging  to 
the  corporation. 

The  licence  was  to  be  subject  to  the  terms  and 
conditions  of  the  agreement,  and  the  licensee  was 
to  pay  to  the  corporation  by  way  of  rent  on  the 
30th  June  and  15th  Aug.  in  each  year  the  sum  of 
100Z. 

The  licensee  was  to  use  the  premises  for  the 
carrying  on  of  the  business  of  a  fancy  bazaar, 
and  none  of  the  rooms  or  premises  were  to  be 
used  for  any  other  purpose  whatsoever  except 
with  the  previous  consent  in  writing  of  the 
corporation. 

The  premises  were  not  to  be  used  for  the 
purpose  of  a  dwelling-house,  and  no  person  was 
to  occupy  the  same  between  11.30  p.m.  and  6  a.m. 
the  next  morning,  and  no  person  was  to  be 
allowed  to  sleep  on  the  premises  at  night  time. 

The  licensee  was  not  to  assign  or  underlet 
without  the  consent  of  the  corporation,  and  was 
to  keep  the  premises  in  good  and  substantial 
repair  and  condition,  and  on  the  determination 
of  his  tenancy  deliver  them  up  to  the  corporation 
in  the  same  good  repair,  and  was  to  have  the 
liberty  of  keeping  his  premises  open  during  the 
aforesaid  hours  for  business  all  the  year  round 
except  Sundays,  but  if  the  premises  should  be- 
closed  during  the  summer  season  for  a  longer 
consecutive  period  than  one  month  then  the 
corporation  should  be  at  liberty  to  determine  the 


After  the  respondent  had  entered  into  pos- 
session he  had  with  the  consent  of  the  appellants 
turned  the  two  shops  into  one  shop.     There  was 
no    living    accommodation,    lavatory,    or   water- 
supply  on  the  premises. 

The  respondent  had  carried  on  business  there 
under  the  name  of  the  "  Universal  Bazaar  Com- 
pany," and  had  used  the  premises  as  a  shop  for 
th  esale  of  goods  at  prices  not  exceeding  6£a.  up 
to  the  25th  Sept.  1899,  when  he  locked  them  up 
and  left  them. 

For  the  purposes  of  such  business  the  respon- 
dent had  caused  to  be  indicated  on  a  signboard 
securely  attached  to  the  premises  the  words  "  Any 
article  6bd."  and  had  also  affixed  to  the  windows 
and  exterior  parts  of  the  premises  the  words 
"  The  Universal  Bazaar  Company.  Nothing  over 
6±d.,"  all  of  which  remained  attached  and  affixed 
for  the  period  during  which  the  rate  was  current. 

The  respondent's  business  could  not  be  carried> 
on  lucratively  on  the   premises    except  in  the* 
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rammer  months,  and  the  respondent  on  the  25th 
Sept.  1899,  and  before  the  rate  in  question  was 
made,  locked  no  and  left  the  premises  with  the 
bond  fide  intention  of  not  reopening  the  same 
for  business  until  the  month  of  May  1900  and 
after  the  expiration  of  the  half-year  for  which 
the  rate  was  made.  Up  to  the  date  of  the  hearing 
of  the  sammons  neither  the  respondent  nor  any 
person  on  his  behalf  had  in  fact  returned  to  the 
premises,  and  no  one  ever  lived  on  the  premises. 

Before  the  respondent  left  the  premises  in 
Sept.  1899  he  had  removed  all  his  stock  there- 
from, bat  had  left  6n  the  premises  some  mirrors 
and  mirrored  shelves  which  he  had  on  the  pre- 
mises for  the  purpose  <A  displaying  his  stock,  and 
some  other  articles,  such  as  three  movable  tables, 
three  tiers  of  mirrored  shelves,  a  sweeping  brush, 
pail,  a  small  trolley,  and  a  shop  ladder. 

By  the  lease  or  licence  the  respondent  was 
entitled  to  occupy  the  premises  continuously 
throughout  the  whole  term  mentioned  therein  if 
so  disposed  and  to  carry  on  business  there,  nor 
was  there  anything  in  the  state  or  condition  in 
which  the  premises  were  left  to  prevent  him  so 
doing.  He  would  require  all  the  tables,  mirrored 
shelves,  and  other  articles  left  by  him  for  carrying 
on  his  business,  but  he  could  not  utilise  the  pre- 
mises for  his  business  until  he  had  moved  in  and 
unpacked  his  stock. 

The  respondent  contended  that  under  the  above 
circumstances  the  premises  had  in  law  ceased  to 
be  occupied  by  him  after  the  25th  Sept.  1899  and 
throughout  the  period  during  which  the  rate  was 
current  and  until  he  again  brought  stock  on  to 
the  premises  and  again  carried  on  business  thereon, 
and  that  therefore  he  was  not  liable  to  pay  the 
rate. 

The  appellants  contended  that  the  respondent 
was  in  occupation  of  the  premises  during  the 
period  for  which  the  rate  was  made  and  was 
therefore  liable  to  be  rated,  and  was  not  within 
the  exemption  contained  in  sect.  211,  sub- 
sect  2,  of  the  Public  Health  Act  1875  and  was 
liable  to  pay  the  rate. 

The  justices,  having  found  the  above  facts,  held 
that  in  law  the  respondent  was  not  in  occupation 
of  the  premises  during  the  period,  and  that  he 
was  not  liable  to  pay  the  rate  or  any  part  thereof, 
and  they  dismissed  the  complaint. 

The  question  for  the  court  was,  whether  upon 
the  facta  above  set  out  the  justices  were  right  in 
law  in  holding  that  the  respondent  did  not  occupy 
the  premises  or  any  part  thereof  during  the  cur- 
rency of  the  rate  of  the  9th  Nov.  1899. 

The  Public  Health  Act  1875  (38  &  39  Yiot. 
-e.  55)  provides  : 

Seat.  211.  With  respect  to  the  assessment  and  levy- 
ing of  general  district  rates  tinder  this  Aot  the  following 
provisions  shall  have  effect ;  namely,  (1)  General  district 
rates  shall  he  made  and  levied  on  the  occupier  of  all 
kinds  of  property  for  the  time  being  by  law  assessable  to 
any  rate  for  the  relief  of  the  poor,  and  shall  be  assessed 
on  the  foil  net  annual  value  of  such  property,  Ac.  (2)  If 
at  the  time  of  making  any  general  district  rate  any 
premises  in  respeot  of  which  the  rate  may  be  made  are 
unoccupied,  such  premises  shall  be  included  in  the  rate, 
but  the  rate  shall  not  be  charg*  d  on  any  person  in  respeot 
-of  the  same  while  they  continue  to  be  unoccupied,  &o 

Piekford,  Q.C.  (Herbert  Smith  with  him)  for  the 
appellants. — The  question  raised  is  as  to  the 
rating  of  this  lock-up  bhop  during  the  time  when 
the  business  is  not  going  on  in  the  shop.    The 


justices  have  held  as  a  matter  of  law  that  during 
the  winter  months  when  the  respondent  is  not 
selling  goods  in  this  shop  there  is  no  occupation, 
and  that  he  is  therefore  not  liable  to  pay  this  rate. 
The  justices  were  wrong  in  so  holding.  Though 
the  respondent  took  away  his  stock,  he  left  behind 
the  fittings  in  the  shop,  his  advertisements,  and 
various  other  articles,  but  the  justices  held  that 
the  premises  were '  unoccupied,  and  were  therefore 
exempt  under  sect.  211,  sub-sect.  2,  of  the  public 
Health  Act  1875  In  Willing  v.  St.  Paneras 
Assessment  Committee  (37  L.  T.  Rep.  126 ;  2  Q.  B. 
Div.  581)  it  was  held  that  a  person  who  amies 
advertisements  to  hoardings  was  not  an  occupier. 
That  case  differs  from  the  present,  as  there  the 

Eerson  sought  to  be  rated  merely  got  a 
cence  to  place  advertisements  on  hoardings 
generally  belonging  to  someone  eke.  What  is 
given  to  the  respondent  in  this  case  is  an 
exclusive  occupation  of  these  premises  for  the 
whole  year,  ana,  although  in  the  agreement  it  is 
called  a  licence,  it  is  one  whicn  gives  him 
the  exclusive  occupation  for  the  whole  year, 
and  if  he  is  in  occupation  during  the  summer 
months  when  he  is  carrying  on  his  business— 
which  is  admitted— he  is  equally  in  occupation 
during  the  time  the  shop  was  shut  up.  He  can 
use  the  premises  at  all  times,  even  after  eleven 
o'clock  at  night,  except  that  no  one  can  sleep  there, 
and  at  any  moment  he  could  come  back  and  resume 
his  business  and  open  his  shop.  The  case  is 
analogous  to  a  person  going  away  for  a  few  months 
and  closing  up  his  house. 

Macmorran,  Q.O.  (J.  A.  Hawke  with  him)  for 
the  respondent. — The  justices  were  right.  The 
question  is  not  one  of  law  at  all ;  it  is  a  question 
of  fact  and  of  degree,  and  as  such  the  justices 
have  dealt  with  it,  and  they  have  found  that  the 
respondent  was  not  in  occupation  of  the  pre- 
mises. A  distinction  has  been  made  between  an 
actual  and  a  beneficial  occupation,  and  the  ques- 
tion of  actual  occupation  is  to  be  decided  by  the 
justices  by  whom  the  rate  is  to  be  enforced.  The 
case  is  not  at  all  analogous  to  the  case  of  a 
person  going  away  from  his  house  for  a  short 
time.  Such  a  person  leaves  his  house  in  a  position 
in  which  he  can  resume  occupation  at  any  time. 
Applying  the  principle  applicable  in  such  cases 
and  looking  at  the  facts  in  this  case  substantially 
there  was  no  actual  occupation  by  the  respondent.' 
He  had  left  the  shop  and  had  removed  the  whole 
of  his  stock,  and  had  left  behind  merely  a  few 
small  things  which  make  no  difference.  The 
shop  was  an  empty  shop,  and,  being  an  empty 
shop,  was  not  rateable.  It  was  in  the  contempla- 
tion of  the  parties  that  the  shop  should  be  used 
only  in  the  summer  months.  The  case  of  Willing 
v.  St  Pancras  Assessment  Committee  (ubi  sup.) 
is  in  favour  of  the  respondent.  Lush,  J.  there 
savs:  "Legal  possession  does  not  of  itself  con* 
stitute  an  occupation.  The  owner  of  a  vacant 
house  is  in  possession,  .  .  .  but  as  long  as 
he  leaves  it  vacant  he  is  not  rateable  for  it  as  an 
occupier."  The  same  principle  appears  in  Reg.  v. 
Overseers  of  Maiden  (L.  Rep.  4  Q.  B.  326)  and 
in  Smith  v.  Assessment  Committee  of  New  Forest 
Union  (61  L.  T.  Rep.  870).  The  rights  of  the 
tenant  in  this  case  were  distinctly  limited  bo  that 
he  could  not  use  the  place  at  certain  times,  and 
the  distinction  in  cases  where  the  rights  of  the1 
tenant  are  limited  is  well  stated  by  Gave,  J.  in 
Mayor  of   Southport  v.  Ormskirh   Union  Assess- 
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merit  Committee  (1893)  2  Q.  B.  468 ;  affirmed  69 
L.  T.  Rep.  852 ;  (1894)  1  Q.  B.  196). 

Pickford,  Q.C.,  in  reply,  was  stopped. 

Lawrancb,  J.— In  this  case  I  think  the 
magistrates  came  to  a  wrong  conclusion.  The 
point  has  been  taken  in  the  first  instance  that 
there  was  no  tenancy  at  all  under  this  agree- 
ment, bat  merely  a  licence.  On  looking  at  the 
agreement,  a  lease  or  licence  was  granted  for 
fourteen  years  at  the  yearly  rent  of  200£,  and  on 
the  terms  of  that  agreement  these  premises 
were  handed  over  to  the  respondent.  He  has 
to  pay  100{.  in  June  and  in  August*  and  he  has  a 
full  right  to  carry  on  his  business  there,  but  he  is 
not  to  carry  it  on  after  eleven  o'clock  at  night. 
As  to  that  point,  I  think  there  was  a  tenancy.  The 
question,  then,  is  whether  there  was  an  occupation 
during  the  period  in  question — namely,  the  winter 
months  when  the  shop  was  closed.  When  the 
summer  ended,  the  goods  were  removed  from  this 
shop,  which  was  only  a  lock-up  shop,  but  certain 
things  were  left  behind.  All  that  was  necessary 
to  carry  on  the  business — with  the  exception  of 
the  stock  itself — was  kept  on  the  premises,  and  by 
the  terms  of  the  agreement  he  was  bound  to  keep 
the  place  in  good  repair  and  hand  it  over  in  good 
repair.  I  think,  therefore,  that  the  respondent 
was  in  occupation  for  the  six  months  in  question, 
and  that  this  appeal  must  be  allowed. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  justices  have  held  as  a 
matter  of  law  that  the  respondent  did  not  occupy 
the  premises  during  the  time  when  the  shop  was 
locked  up.  When  we  look  at  the  facts  stated  in 
the  case  we  find  that  the  respondent  left  on  the 
premises  what  was  necessary  for  the  fitting  up  of 
the  place,  and  also  some  other  things;  but  he 
removed  his  stock,  and  because  he  did  so  the 
magistrates  have  held  really  as  a  matter  of  law 
that  the  premises  ought  to  be  treated  as  unoccu- 
pied premises  unless  they  are  stocked,  as  they 
say  that  tbe  respondent  "could  not  utilise  the 
premises  for  his  business  purposes  until  he  had 
moved  in  and  unpacked  his  stock."  I  think 
they  were  clearly  wrong,  and  that  there  is  no 
authority  for  that  proposition.  Putting  it  as  a 
question  of  law,  I  think  they  were  wrong.  With 
regard  to  the  other  point,  although  in  many  oases 
it  is  not  easy  to  say  whether  a  thing  is  a  licence 
or  a  tenancy,  I  think  in  this  case  there  was  a 
tenancy,  ana  that  the  justices  were  clearly  wrong 
in  holding  that  the  respondent  was  not  liable  to 
this  rate. 

Appeal    allowed.     Case    remitted    to    the 
justices. 

Solicitors  for  the  appellants,  /.  E.  and  H.  Scott, 
for  W.  H.  Snow,  Southend. 

Solicitors  for  the  respondent,  Todd,  Dennes,  and 
Lamb. 


Oct.  30  and  31, 1900. 
(Before  Lawranoe  and  Kennedy,  JJ.) 
Jones  (app.)  v.  Dayies  (reap.),  (a) 
Bastardy — Wife    living    with  husband — "  Single 
woman  " — Bastardy  Laws  Amendment  Act  1872 
(35  A  36  Vict.  c.  65),  s.  3. 
A  married  woman  living  with  her  husband  cannot 
,lay  an  information  and  obtain  an  order  against 

(a>  Reported  hv  W.  i>e  B.  Hkrbbrt.  Esq..  Btrriiter-at-Lftw. 


the  putative  father  of  her  bastard  child  under 
sect.  3  of  the  Bastardy  Laws  Amendment  Act 
1872. 

Case  stated  by  justices  upon  the  hearing  of  aa 
information  preferred  by  the  appellant  against 
the  respondent  under  sect.  3  of  the  Bastardy  Laws 
Amendment  Act  1872. 

Upon  hearing  it  was  proved  that  the  appellant 
at  the  time  of  the  birth  of  the  child  mentioned  in 
the  information  and  for  some  years  previously 
was  a  married  woman,  the  wife  of  Benjamin 
Jones  (hereinafter  called  the  husband),  who  is  still 
alive. 

The  appellant  deposed  that  the  respondent  was 
the  father  of  the  child,  which  was  born  on  the  3rd 
Deo.  1899. 

Some  evidence  (other  than  the  appellant's  or 
her  husband's  evidence)  was  called  to  show  that 
the  husband,  who  was  a  seafaring  man,  was  from 
home  from  the  23rd  Feb.  1899  to  the  6th  July 
1899. 

It  was  proved  that  the  husband  became  aware 
of  the  appellant's  pregnancy  about  four  months* 
after  conception,  and,  notwithstanding  that  fact, 
he  returned  to  his  wife,  who  had  throughout 
remained  at  his  home,  in  July  1899,  and  he  stayed 
thereat  for  about  three  weeks,  and  again  went  to 
sea. 

He  returned,  however,  in  Sept.  1899  to  his  wife, 
and  remained  for  some  time,  and  again  left  to  go 
to  sea. 

On  each  of  these  occasions  the  husband  and 
wife  lived  and  cohabited  together. 

The  next  time  the  husband  returned  to  his  wife 
at  his  home  was  on  the  27th  Jan.  1900  (which  was 
after  the  birth  of  the  child),  and  continued  to 
cohabit  as  husband  and  wife,  though  the  husband 
alleged  he  did  not  sleep  in  the  same  house  with 
the  appellant  during  this  visit. 

On  the  31st  Jan.  1900,  while  the  husband  and 
wife  so  cohabited  together  as  above  mentioned, 
the  appellant,  accompanied  by  her  husband,  laid 
an  information  in  which  she  described  herself  as 
a  "  single  woman,"  and  applied  to  a  justice  for  a 
summons  under  sect.  3  of  the  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Vict.  c.  65)  to  be 
served  on  respondent  as  putative  father  of  the 
child,  and  such  summons  was  issued  and  served 

Subsequently  on  the  7th  Feb.  1900,  while  the 
husband  and  wife  cohabited  together  as  husband 
and  wife,  as  mentioned  above,  the  appellant 
accompanied  by  her  husband,  attended  upon  the 
solicitor  who  appeared  for  the  appellant  at  the 
hearing.  On  that  day— namely,  tn*  7th  Feb.  last 
— she,  after  being  advised  by  her  solicitor  that  it 
was  necessary  for  her  and  ber  husband  to  separate, 
then  left  the  office,  and  immediately  afterwards 
and  on  the  same  day  she  laid  an  information  in 
which  she  described  herself  as  "  a  single  woman," 
and  applied  for  another  summons  under  sect.  3 
of  the  before- mentioned  Act  to  be  served  on  the 
respondent  as  putative  father  of  the  said  child, 
and  such  summons  was  duly  issued  and  served. 

At  the  hearing  on  the  28th  Feb.  1900  the  first 
above-mentioned  summons — namely,  the  one 
issued  on  the  31st  Jan.  1900 — was  withdrawn, 
and  the  matter  proceeded  on  the  second  summons 
issued  on  the  7th  Feb.  1900.  The  solicitor  who 
appeared  for  the  appellant  at  the  hearing  admitted 
that  he  had  advised  the  appellant  that  she  could 
not  obtain  an  order  upon  the  respondent  unless 
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the  appellant  and  her  husband  lived  apart,  and 
that  thereupon  the  appellant  and  her  husband, 
it  was  said  in  evidence,  separated,  the  appellant 
returning  to  her  husband's  home  at  a  village 
called  Aberarth,  and  the  hnsbaud  going  to  the 
appellant's  father's  house,  at  New  Quay,  both  in 
the  county  of  Cardigan,  and  about  seven  miles 
tpart 

The  husband  and  wife  alleged  that  from  the 
time  the  appellant  and  her  husband  said  they 
had  separated  on  the  7th  Feb.  19U0  to  the  28th 
Feb.  they  had  not  again  seen  each  other,  but  on  the 
latter  date  th*  y  both  attended  the  hearing  of  the 
application,  and  the  husband  at  such  tearing 
ttt  bv  and  instructed  the  solicitor  who  appeared 
for  the  appellant  Afterwards  the  wife  went 
to  the  union  workhouse  at  Aberayon,  and  the 
husband  returned  to  his  home  at  Aberarth. 

The  husband  in  his  evidence  admitted  that 
on  the  occasion  when  the  second  summons  was 
issued,  namely,  the  7th  Feb.  1900,  he  was  told  by 
the  appellant's  solicitor  that  he  (the  husband) 
and  his  wife  should  live  apart,  and  that  be  there- 
after lived  apart  for  the  purpose  of  the  affiliation 
proceedings.  The  following  question  was  put  to 
the  husband  by  the  chairman  of  the  justices: 
"It  has  been  stated  here  that  you  mean  to  live 
with  your  wife  after  these  proceedings  are  over." 
The  husband  in  reply  stated:  "Yes,  I  think  I 
will;  that  is  according  as  she  behaves,  and  she 
gets  her  rights,'*  and  immediately  after  he  added, 
u  No,  1  don't  think  I  will." 

It  was  contended  on  behalf  of  the  respondent 
that  the  appellant  w*s  not  a  single  woman  within 
the  meaning  of  sect.  3  of  35  k  36  Yict.  c.  65,  and 
that  an  order  to  affiliate  the  ch<ld  could  not  under 
the  circumstances  be  made  on  her  application. 

The  justices  found  as  facts  (1)  that  the  husband 
became  aware  of  the  pregnancy  of  his  wife  in  about 
four  months  after  conception ;  (2)  that  with  such 
knowledge  he  lived  and  cohabited  with  her  for 
lengthened  periods  in  July  and  Sept.  1899  and 
Jan.  and  Feb.  1900 ;  (3)  that  the  summons  applied 
for  and  issued  on  the  31st  Jan.  1900  was  with- 
drawn because  at  the  time  the  husband  and  wife 
lived  and  cohabited  together ;  (4)  that  the  alleged 
separation  on  tbe  7  th  Feb.  was  not  a  bond  fide 
separation,  but  colourable  and  for  the  purpose  of 
the  proceedings,  and  that  the  parties  intended  to 
and  did  cohabit  together. 

They  considered  that  the  words  *'  single  woman  " 
did  not  apply  to  a  married  woman  living  with  her 
husband  at  the  time  the  information  was  laid,  the 
summons  issued,  aud  the  application  made  under 
the  circumstances  before  stated. 

They  therefore  dismissed  the  information 
without  going  into  further  evidence  as  to  the 
respondent  being  the  father  of  the  child  or 
deciding  upon  the  sufficiency  of  the  evidence 
tendered  of  non-access,  on  the  ground  that  the 
appellant  was  not  entitled  to  prefer  the  informa- 
tion to  issue  the  Bummons,  or  to  obtain  an  order 
thereon,  because  she  was  a  married  woman  living 
with  and  cohabiting  with  her  husband  at  the  time 
the  information  was  preferred,  the  summons  issued, 
and  the  application  made. 

8.  T.  Evans  for  the  appellant. — The  point  here 
is  whether  a  married  woman  living  with  her 
husband  cot  or  cannot  obtain  a  bastardy  order,  if 
her  husband  can  prove  that  the  child  is  a  bastard. 
The  justices  decided  on  a  misapprehension  of  two 


cases  that  were  cited  to  them.  The  first  one  was 
Stacey  v.  Lintell  (40  L.  T.  Rep.  553 ;  4  Q.  B.  Div. 
291)  which  decided  that  no  application  for  a 
bastardy  order  could  be  made  when  the  mother 
married  since  the  birth  of  the  child  and  at  the 
time  of  the  application  was  living  with  her  hus- 
band. In  Tozer  v.  Lake  (41  L  T.  Rep.  280;  4 
0.  P.  Div.  322)  the  facts  were  the  same,  except 
that  the  summons  against  the  putative  father  was 
issued  before  the  marriage,  and  could  not  be 
served  because  of  his  default.  But  the  circum- 
stances here  are  different.  What  is  held  in  both 
those  cases  is  that  when  a  woman  has  an  illegiti- 
mate child  and  marries  afterwards  she  cannot  get 
a  bastardy  order  against  the  putative  father.  By 
4  &5  Will.  4,  c.  76,  a  man  marrying  a  woman  is  made 
liable  to  maintain  a  child,  but  there  is  no  liability 
to  maintain  a  child  born  to  his  wife  during  his 
marriage  in  adulterous  intercourse.  By  sect.  3  of 
the  Bastardy  Act  1872  (35  k  36  Yict.  c.  65)  "  any 
single  woman"  may  make  an  application  for  a 
summons  to  be  served  on  the  man  alleged  by  her 
to  be  the  father  of  the  child.  That  section  is 
substantially  the  same  as  s»-ct.  2  of  7  k  8  Yict. 
o.  101,  which  it  has  replaced.  In  6  Geo.  2,  c.  31, 
the  words  are  "  if  any  single  woman,"  therefore 
the  cases  under  that  Act  are  authorities  here. 
The  case  that  governs  tbe  present  is  Rex  v.  Luffe 
(8  East,  193).  The  child  being  a  bastard,  the 
question  is,  Who  will  have  to  support  it  P  Lord 
Ellen  borough  says  at  p.  204 :  "  The  second  excep- 
tion which  arises  upon  the  wording  of  the 
statutes  of  Elizabeth  and  George  II.  in  effect 
resolves  itself  into  the  third.  For  when  the 
question  is  whether  this  were  a  child  born  out  of 
lawful  matrimony — that  is,  out  of  the  limits  and 
rights  belonging  to  that  state — it  is  the  same  in 
substance  as  tbe  question  whether  it  be  a  bastard. 
It  is  so  for  the  general  purposes  of  the  Act.  The 
matrimony  does  not  cover  the  child  if  it  be  in. 
other  respects  (according  to  the  rule  of  law  applic- 
able to  tbe  subject)  a  bastard,  and  so  it  seema 
that  a  child  born  by  adulterous  intercourse  is  as 
much  within  the  provision  of  the  Act  of  Geo.  2 
as  one  born  of  a  single  woman."  He  also 
referred  to 

Beg.  v.  CoUingwod,  12  Q.  B.  68. 

The  proper  test  is  that  laid  down  in  Peatfield  v. 
Childs  (63  J.  P.  117)  as  to  who  has  to  support 
the  child.  The  point  to  be  considered  is  whether 
there  would  be  two  persons  liable  to  support  the 
child.  That  is  the  reason  why  we  have  4  <fe5 
Will.  4.  The  justices  here  refused  to  go  into  the 
case  at  all,  because  they  said  that  the  appellant 
was  not  a  single  woman  for  the  purposes  of  these 
Acts.  For  the  purpose  of  this  case  it  must  be 
taken  that  the  child  was  a  bastard,  although  that 
point  was  not  gone  into  at  the  hearing.  There 
are  no  cases  against  me,  except  those  under  the 
statute  of  Will.  4.  These  decide  that  where  a 
man  marries  and  the  woman  gives  birth  to  an 
illegitimate  child,  that  the  man  is  bound  to  sup- 
port it.     He  al»o  referred  to : 

Aylesford  Peerage  case,  11  App.  Cm.  1 ; 

Burnabyy.  BaiUie,  61  L.  T.  Rep.  634 ;   42  Ch.  Div. 

282. 

Bryn  Roberts  for  the  respondent. — The  cases  of 

Stacey  v.   Linttll  (sup.)  and  Tozer  v.  Lake  (tup.) 

do  not  turn  on  the  ground  of  estoppel.     The  only* 

question  there  discussed  was    whether  a  married 

woman  living  with  her  husband  could  be  con- 
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sidered  a  single  woman.  The  cases  show  that  a 
married  woman  living  with  her  husband  cannot 
be  considered  as  a  single  woman.    He  referred  to 

Hardy    v.   Atherton,  44  L.  T.  Bep.  776 ;  7  Q.  B. 
Div.  264. 

[Kbnnbdy,  J. — If  adultery  has  been  committed 
and  there  is  a  child,  and  afterwards  the  husband 
goes  on  living  with  his  wife,  would  he  be  bound  to 
support  such  ohild  P]  I  submit,  yes.  He  referred 
to  the  judgment  of  Lord  Ellenborough  in  Bex  v. 
Luffe  (8  East,  193).  [Kennedy,  J.  referred  to 
Gardner  v.  Gardner  (2  App.  Oas.  723).]  After  the 
change  in  the  law  by  7  &  8  Yict.  c.  101  Bex  v. 
Luffe  (nip.)  is  no  authority.  In  no  case  has  it 
been  held  that  a  woman  was  single  when  living 
with  her  husband.  In  Beg.  v.  Colling  wood  (12 
Q.  B.  681)  the  husband  and  wife  were  not  living 
together.  Stacey  v.  LinteU  (40  L.  T.  Bep.  553 ; 
4  Q.  B.  Div.  291)  expressly  gives  as  a  ground  that 
the  husband  and  wife  were  living  together.  That 
is  laid  down  in  the  judgment  of  MelL>r,  J. 

Evans  in  reply. — Bex  v.  Luffe  is  treated  as  an 
authority  in  Beg.  v.  Collingwood.  [Kennedy,  J. 
referred  to  the  judgment  of  Lord  Campbell,  C.J. 
in  Beg.  v.  Pilkington.]  If  the  status  remains  the 
same — i.e.,  that  of  a  married  woman — if  the  child 
is  born  in  wedlock  the  same  principle  applies 
whether  the  husband  and  wife  are  living  together 
or  not.    He  referred  to 

BotvUe  v.  Attorney-General,  57  L.  T.  Bep.  588  ;  12 
P.  Div.  177. 

Lawbance,  J. — In  this  case  I  think  that  the 
magistrates  were  right,  and  on  this  short  ground. 
In  no  case  that  has  been  cited  to  us  has  it  been 
shown  that,  in  fact,  a  married  woman  was  looked 
upon  as  a  single  woman  when  living  with  her 
husband.  No  doubt  a  single  woman  was  within 
the  Bastardy  Acts.  A  difficulty  arose  with 
regard  to  married  women,  but  the  courts  got 
over  it  by  holding  that  a  woman  living  apart 
from  her  husband  might  be  considered  as  a 
single  woman  within  these  Acts.  But  in  no  case 
has  a  woman  living  with  her  husband  been  con- 
sidered a  single  woman.  In  Stacey  v.  LinteU 
(40  L.  T.  Rep.  553 ;  4  Q.  B.  Div.  291)  Mellor,  J. 
says :  "  It  is  unnecessary  for  us  to  discuss  the 
oases  that  have  been  decided  upon  the  construc- 
tion of  the  earlier  bastardy  statutes,  that  the  term 
4  single  woman '  is  not  restricted  to  a  woman  who 
has  never  married,  for  in  the  present  case  the 
mother  at  the  time  of  the  application  was  not 
living  beparate  from  her  husband  as  in  those 
oases,  so  that  the  ground  on  which  they  proceeded 
— that  there  would  otherwise  be  no  provision  for 
the  child — is  removed  from  our  consideration." 
Lush,  J.  also  says :  "  It  is  another  question 
whether  the  applicant  was  a  'single  woman' 
qualified  to  apply  for  the  order,  and  I  think  that 
having  married  and  living  with  her  husband  she 
cannot  be  considered  as  a  single  woman  within 
any  construction  that  has  been  put  upon  the 
term."  The  ground,  therefore,  of  my  decision  is 
that  no  case  has  been  cited  showing  a  married 
woman  living  with  her  husband  has  been  con- 
sidered as  a  single  woman.  As  a  matter  of  fact, 
the  case  that  I  have  cited  is  a  direct  authority  to 
the  contrary. 

Kennedy,  J. — This  case  raises  a  question  of 
some  difficulty.  The  point  is  whether,  when  the 
justices  have  found  conclusively  that  a  husband 


and   wife  are   living  together,  the  woman  can. 
under    those    circumstances  obtain  a   bastardy 
order  against  another  man  who  she  alleges  is  the 
father  of  her  child,  if  it  is  proved  that  the  child 
was  in  fact  the  child  of  such  person.    The  section 
of  the  Act  in  terms  relates  to  a  single  woman, 
nnd  prima  facie  a  married  woman  would  not  be 
able  to  maintain  an  application  under  the  section, 
because  she  was  not  within  that  category.    But 
there  are  a  number  of  authorities  by  which  we 
are  bound,  that  "  single  woman  "  may  apply  to  a 
married  woman,  and  that  there  may  be  a  successful 
application    by    a    married    woman   within    the 
section,  being  a  "  single  woman  "  in  the  eye  of 
the  law.    But  we  must  not  deviate  from  plain, 
words,    and    create    exception     upon   exception. 
However,  under  certain  circumstances,  the  words 
"  single  woman "  apply  to  married   women.     In 
Stacey  v.  LinteU  (40  L.  T.  Bep.  553;  4  Q.  B.  Div. 
291),  as  far  as  that   case   goes,  the   woman  was 
not  separate  from  her  husband  when  the  applica- 
tion was   made.    The  woman  might  have  said 
that  she  had  forfeited  her  right  to  her  husband's 
protection.    With  regard  to  the  liability  to  main- 
tain an  adulterous  wife,  there  is  no  distinction 
between  the  parish  and  an  individual  applying : 
(see  Littledale,  J.  in  Bex  v.  Flintan,  1  B.  &  A. 
227).    That  is  as  to  maintenance.    Bex  v.  Luffe 
(8  East.  193 ;  9  R.  R.  406)  was  an  application  by 
the  poor  law  authorities,  and  the  woman  was  in 
the  position  of  being  separate  from  her  husband, 
althougn  married.    Beg.  v.  Collingwood  (12  Q.  B. 
681)  was  also  a  case  where  an  order  was  again 
obtained  while  the  married  woman  was  living 
apart  from  her  husband.    The  order   said  that 
1*.  6d.  per  week  shall  be  paid  by  the  putative 
father  until    "...    the   said  George   Ranee 
shall  again  live  and  cohabit  with  his  said  wife." 
The    fact    that    they  were  living  separate  was 
relied  on.    Lord  Denman,  O.J.,  in  giving  judg- 
ment, says :    "  The  single  question    is    whether 
a  married  woman,  becoming  the  mother  of  an 
illegitimate  child,  is  within  the  Act  7  &  8  Vict, 
c.  101,  which  authorises  the  justices  to  make  an 
order  in  bastardy.    The  language  of  the  statute 
applies  only  to  single  women ;  so  did  the  language 
of  6  Geo.  2,  c.  31,  yet  Lord  Ellenborough  and  the 
whole  court  in  Bex  v.  Luffe  held  that  an  order 
might  be  made  on  the  putative  father  of  the 
bastard  child  of  a  married  woman,  who  was  to  be 
considered   single   under   the   existing   circum- 
stances  and    for    that   purpose."      The    words 
"  under  the  existing  circumstances,"  as  in  this  case, 
mean  when  away  from  her  husband.    The  next 
case  to  consider  is  Ex  parte  Grimes  (22  L.  J.  153 
M.  C).    There  it  is  stated :  "  At  the  time  of  the 
making  of  this  order  Elizabeth  Grimes,  in  fact, 
was  a  married  woman,  but  her  husband  then  was, 
and  had  been  for  several  years  before,  absent  from 
her,  and  residing  as  a  convict  under  sentence  of 
transportation  in    Yan   Diemen's    Land."    The 
husband  came  back,  pnd  the  justices  put  an  end 
to  the  order,  taking  the  view  that  the  putative 
father  was  discharged  from  the  order  by  reason 
of  the  husband  of  the  mother  having  returned 
and  cohabited  with  her.    The  court  held  that  this 
was  not  so,  and  Lord  Campbell,  G  J.,  in  dealing 
with  the  cases  of  Bex  v.  Luffe  and  Beg.  v.  Colling- 
wood),  said :    "  I  think  that  decision "  (Bey.  v. 
Collingwood)  "  is  quite  right,  for  the  reason  given 
in  Bex  v.  Luffe,  that  in  contemplation  of  law  a 
married  woman  living  separate  from  her  husband 


MAGISTRATES'    CASES. 


23 


Q.B.  Dit.] 


Camrron  (app.)  v.  Wiggins  (reap.). 


[Q.B.  Dit. 


may  be  within  the  meaning  of  the  Act,  which  was 
passed  for  the  purpose  of  providing  for  the 
rapport  of  the  child,  which,  according  to  the 
present  argument,  would  otherwise  be  altogether 
unprovided  for."  It  is  suggested  that  the  mean- 
ing of  single  woman  should  be  applied  at  the 
time  of  conception.  The  authorities  are  against 
it,  and  Mellor,  J.  says  that  the  time  is  the  time 
of  the  application.  It  seems  to  me  that  there  is 
no  authority  that  a  married  woman  living  with 
her  husband  can  be  treated  as  a  single  woman  for 
the  purposes  of  the  Bastardy  Acts.  I  do  not 
think  that  we  ought  to  extend  the  decisions  that 
have  been  given  in  any  way.  Upon  the  whole,  in 
my  opinion,  the  true  view  is  that  the  justices  were 

"£    '  Appeal  dismissed. 

Solicitors :  /.  T.  Lewis,  for  D.  Pennant  Jones, 
Aberayron ;  Owen,  Aberystwith. 


Oct.  26  and  Nov.  6, 1900. 
(Before  Lawbanck  and  Kennedy,  JJ.) 
Cameron  (app.)  v.  Wiggins  (reap.),  (a) 
Merchandise  marks  —  False   trade  description  — 
Letters    inserted  in    invoice  of   goods — Verbal 
representation  as  to  their  meaning — Merchandise 
Marks  Act  1887  (50  &  51  Vict  c.  28),  s.  3. 

When  on  the  sale  of  goods  there  is  a  figure,  word, 
or  mark  applied  to  them  which  is  devoid  of  or 
ambiguous  in  meaning,  to  constitute  that  figure, 
word,  or  mark  a  trade  description  of  the  goods 
within  sect.  3  of  the  Merchandise  Marks  Act 
1887  it  is  not  necessary  to  show  that  by  the 
custom  of  the  trade  it  indicates  a  trade  descrip- 
tion, if  %t  can  be  shown  that  at  the  sale  it  was 
inserted  by  the  seller  for  the  express  purpose  of 
indicating  a  trade  description  within  sect.  3. 

This  was  an  appeal  against  a  decision  given  by 
the  Blackpool  justices  under  the  Merchandise 
Marks  Act  1887.  The  respondent  was  summoned 
for  unlawfully  selling  to  the  appellant  a  leg  of 
mutton  as  to  which  a  false  trade  description — 
namely,  "New  Zealand  mutton"  —  was  applied 
contrary  to  the  provisions  of  that  Act..  The 
justices  dismissed  the  summons  without  requiring 
the  respondent  to  call  evidence. 

The  facts  as  proved  by  the  prosecution  were  as 
follows : — 

On  the  16th  March  1900  the  appellant  saw  the 
respondent  at  his  (respondent's)  shop  at  Black- 
pool, and  produced  to  him  a  handbill.  This 
handbill  was  headed,  "  Canterbury  Meat  Stores," 
and  the  material  parts  of  it  were : 

Wiggins  and  Co.  beg  to  inform  the  inhabitants  of 
North  Shore  and  district  that  they  are  selling  their  beet 
chilled  beef  and  pork  and  Canterbury  (New  Zealand) 
smtton  and  lamb  of  the  very  best  qualities  at  the 
following  low  prices  .  .  .  legs  of  mutton  5d.  and 
$\d.  per  lb.  .  .  .  Try  our  Canterbury  (New  Zealand) 
lamb :  Lege,  M<*-  per  lb. 

8everal  exactly  similar  handbills  were  in  the  shop 
of  the  respondent. 

The  appellant  said  to  the  respondent,  producing 
and  showing  him  the  handbill  at  the  same  time : 
"I  understand  you  are  selling  New  Zealand 
mutton.    I  am    desirous  of   procuring  a  leg  of 

(•)  fteporled  by  J.  Anoaiw  Strahan,  fcaq.,  BwrUter-at-LAw 


mutton.  My  wife  objects  to  River  Plate  meal* 
and  1  want  New  Zealand  mutton.  Do  you  supply 
it  ?  "  To  this  the  respondent  answered  :  "  I  do. 
Appellant  then  said :  "  Have  you  got  a  fresh  leg 
you  can  supply  me  with — one  that  will  keep  for 
the  end  of  the  week  ?  "  The  respondent  replied : 
"1  have  one  in  this  morning;  it  is  perfectly 
fresh  " 

Upon  the  request  of  the  appellant  the  respon- 
dent produced  to  him  a  leg  of  mutton  and 
weighed  it.  It  was  71b.  The  appellant  then 
said  to  the  respondent :  "  Please  give  me  an 
invoice  for  it."  The  respondent  handed  to  the 
appellant  an  invoice,  of  which  a  copy  is  as  follows, 
save  that  the  letters  "  N.M."  were  not  then  written 
thereon  :  "  71b.  leg  of  mutton  at  5id." 

The  appellant  then  said  to  the  respondent: 
"You  have  charged  me  5£c2.,  I  see"  (at  the 
same  time  pointing  to  the  handbill) ;  "  you  have 
two  charges,  5<2.  and  5£<i"  The  respondent 
replied:  "Sometimes  at  the  end  of  the  week  I 
have  River  Plate  meat  in ;  I  charge  5d.  for  it,  and 
Sid.  for  New  Zealand  legs."  The  appellant  then 
said  to  the  respondent :  *'  Then  1  understand  this 
is  New  Zealand  mutton  P  "  To  this  the  respondent 
replied :  "  Tee."  The  appellant  then  said  to  the 
respondent :  "  Do  you  mind  marking  in  the  invoice 
that  this  is  New  Zealand  meat,  so  that  I  can 
show  my  wife  that  I  htve  bought  New  Zealand 
mutton  at  5Jc£.,  and  that  I  have  not  been  supplied 
with  5d  meat  at  the  higher  price  P"  The  re- 
spondent then,  with  the  intent,  as  the  justices 
found,  to  warrant  to  the  appellant  that  the  mutton 
was  New  Zealand  mutton,  wrote  upon  such  invoice 
the  letters  "  N.M." 

No  evidence  was  offered  on  behalf  of  the  appel- 
lant that  the  letters  "  N.M."  had  any  particular 
indication  in  the  meat  trade. 

The  justices  found  as  a  fact  that  the  mutton 
sold  by  the  respondent  to  the  appellant  was  not 
New  Zealand  mutton. 

At  the  hearing  before  the  justices  it  was  con- 
tended on  behalf  of  the  appellant  that  the  giving 
of  the  invoice  by  the  respondent  to  the  appellant 
with  the  letters  "N.M."  written  by  him  thereon 
with  the  intention  of  the  conversation  and  the 

E reduction  of  the  handbill  at  the  time  of  sale 
v  the  respondent  with  the  circumstances 
above  set  forth  and  the  references  thereunto 
made  constituted  an  application  of  a  false  trade 
description  to  the  mutton  within  the  meaning 
of  the  Merchandise  Marks  Act,  and  that  the 
mutton  was  sold  with  such  description. 

For  the  respondent  it  was  contended  (1)  that 
an  oral  statement  did  not  constitute  a  false 
description  within  the  meaning  of  the  Merchandise 
Marks  Act;  (2)  that,  the  letters  "N.M."  being 
put  on  the  invoice  at  the  request  of  the  appellant 
himself,  no  fraud  was  intended  or  committed  by 
the  respondent  in  putting  them  in,  and  that 
therefore  no  offence  was  committed ;  (3)  that  the 
said  letters  did  not  constitute  a  trade  description 
within  the  meaning  of  the  Merchandise  Marks 
Act  by  reason  of  its  nob  being  established  that 
according  to  the  custom  of  the  trade  they  were 
commonly  taken  to  be  an  indication  of  the  place 
or  country  in  which  the  mutton  was  produced; 
and  that  the  facts  before  stated  did  not  establish 
that  the  trade  description  "New  Zealand" 
in  the  handbill  was  applied  by  the  respon- 
dent to  the  said  mutton  within  the  meaning 
of  the  Act. 
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The  justices  were  of  opinion  that  the  letters 
"  N.M."  on  the  invoice  did  not  constitute  a  trade 
description  within  the  meaning  of  the  Act  by 
reason  that,  although  they  *  ere  written  thereupon 
by  the  respondent  with  the  intent  to  warrant 
to  appellant  that  the  mutton  which  was  sold  to 
him  and  to  which  the  invoice  referred  was  New 
Zealand  mutron,  it  was  not  established  that 
according  to  the  custom  of  the  trade  such  letters 
were  commonly  taken  to  be  an  indication  of  the 

5 lace  or  country  in  which  the  mutton  was  pro- 
uoed ;  and,  secondly,  that  the  facts  above  found 
did  not  as  a  matter  of  law  amount  to  the  applica- 
tion of  a  false  trade  description  "  New  Zealand 
mutton "  in  the  handbill  to  the  mutton  so  sold 
by  the  respondent  within  the  meaning  of  the  Act. 
The  questions  submitted  for  the  decision  of  the 
court  were:  (1)  Do  the  letters  "N.M/*  in  the 
invoice  constitute  a  false  trade  description  P 
(2)  Do  the  facts  constitute  the  application  of  a 
false  trade  description  P  (3)  Do  they  conotitute 
the  application  by  the  respondent  of  a  false  trade 
description  within  the  meaning  of  the  Act  P 

By  the  Merchandise  Marks  Act  1887  (50  A  51 
Vict.  c.  28) : 

Sect.  3.  The  expression  "trade  description"  means 
any  description,  statement,  or  other  indication,  direot 
or  indirect  .  .  .  (6)  as  to  the  place  or  country  in 
whioh  any  goods  were  made  or  produced  .  .  .  and 
the  nee  of  any  fijrare,  word,  or  mark  whioh  according  to 
the  onstom  of  the  trade  is  commonly  taken  to  be  an 
indication  of  any  of  the  above  matters  shall  be 
deemed  to  be  a  trade  description  within  the  meaning 
of  this  Aot. 

Horace  Avory  for  the  appellant.— The  justices 
have  been  misled  by  the  latter  part  of  sect.  3. 
They  have  assumed  that  it  is  a  qualification  of  the 
whole  preceding  parts.  This  is  a  mistake ;  it  is 
merely  an  addition  to  them.  The  chief  enactment 
is  the  general  one  that  "the  expression  'trade 
description '  means  any  description,  statement,  or 
other  indication,  direot  or  indirect."  Then  fol- 
lows the  addition  that  the  use  of  a  figure,  word, 
or  mark  under  certain  circumstances  shall  be 
deemed  a  trade  description  for  the  purposes  of  the 
Aot.  In  this  case  the  letters  "  N.M."  are  an  indi- 
cation— indirect  perhaps — that  the  mutton  was 
New  Zealand  mutton.  The  evidence  shows  that 
that  was  the  precise  meaning  that  was  intended 
to  be  indicated  by  them.  [Kennedy,  J. — It 
seems  to  me  a  difficulty  may  arise  in  that  you  are 
really  making  the  case  extend  to  other  cases  in 
which  something  whioh  is  intelligible  as  a  trade 
description  is  to  be  implied  by  some  evidence  of 
oral  statements  made  at  the  time.  That  is  the 
very  thing,  or  one  of  the  very  things,  intended  to 
be  obviated — i.e.,  questions  as  to  disputed  evidence 
regarding  what  took  place  at  the  sale.  If  you  have 
got  an  intelligible  written  description  applied  to  the 
thing  sold— such,  for  instance,  as  "  New  Zealand 
Mutton  " — you  wai  t  no  more.  But  if  the  so- 
called  description  is  simply  a  mark  or  word  unin- 
telligible in  iUelf,  then  the  only  way  in  whioh  it 
may  be  interpreted  ia  by  evidence  that  by  the 
custom  of  the  trade  it  means  a  certain  kind  of 
article.  This  Act  was  not  intended  to  cover  all 
cases  of  selling  goods  under  false  characters.  It 
was  intended  merely  to  apply  to  a  certain  class  of 
such  frauds — where  a  written  description  or  mark 
by  trade  custom  indicating  a  description  is  ap- 
plied to  the  goods]  Is  not  your  Lordship  over- 
looking the  words  "  indication  direct  or  indirect"  H 


Putting  an  intelligible  description  on  the  goods 
would  of  course  be  a  direct  indication.  My 
contention  is  that  putting  a  word  or  mark  on 
them  in  any  particular  case  and  explaining  to  the 
buyer  that  it  means  that  the  good*  are  of  a 
certain  description  is  an  indirect  indication  that 
they  are  of  this  description.  That,  I  think,  is  the 
principle  of  Coppen  v.  Moore  (78  L.  T.  Rep.  520 ; 
(1898)  2  Q.  B.  300).  There  the  seller,  at  tbe 
purchaser's  request,  put  into  the  invoice  of  the 
goods  the  word  "Scotch."  The  goods  were  a 
nam,  and  the  ham  was  sold  as  a  Scotch  ham. 
Gould  it  have  made  any  difference  if,  instead  of 
putting  "  Scotch,"  he  had  put  "  S  •.."  P  I  contend 
that,  provided  there  is  any  word  or  mark  put 
upon  the  goods  and  it  is  put  upon  them  with 
the  intention  of  indicating  their  character,  then 
that  amounts  to  an  indirect  indication  within  the 
Act  of  their  character.  [  Lawbancb,  J. — Suppose 
in  this  case  "  Australian  "  had  been  put  on  the  in- 
voice, the  mutton  being  in  fact  Australian,  and  the 
seller  had  explained  that  "  Australian"  meant  that 
it  really  was  New  Zealand,  how  would  your  argu- 
ment stand  P]  That  is  a  more  difficult  case,  but 
I  would  not  hesitate  to  contend  that  under  such 
circumstances  the  word  "Australian"  constituted 
a  false  trade  description  of  the  mutton. 
[Kennedy,  J. — This  may  be  Baid  in  favour  of 
your  argument,  that  the  last  words  of  the  section 
may  mean  this,  that  where  a  word  or  mark  is 
upon  the  thing  sold,  once  you  show  that  by  the 
custom  of  trade  it  means  a  certain  thing,  then  it  is 
without  more  to  be  "  deemed  a  trade  description,'9 
but  if  it  does  not  by  the  custom  of  the  trade 
mean  a  certain  thing,  then  you  must  give  express 
evidence  of  what  it  actually  was  intended  to  mean 
in  this  particular  case.]  That  is  my  contention. 
If  there  had  been  no  conversation  here,  then  we 
should  have  had  to  produce  evidence  that  "  N  M." 
by  the  custom  of  the  trade  means  New  Zealand 
mutton,  and  if  we  could  not  do  so  we  must  have 
failed.  But  we  are  not  therefore  precluded  from 
proving  that  "  N.M.,"  whether  it  has  or  has  not 
a  meaning  by  the  custom  of  the  trade,  was  in  this 
case  expressly  inserted  for  the  purpose  of  indi- 
cating that  the  mutton  was  New  Zealand  mutton. 
[Kennedy,  J.— Was  the  "N.M."  inserted  in 
the  invoice  after  the  money  had  been  paidP] 
There*  is  no  statement  in  the  case  to  that  effect, 
and  I  think,  seeing  that  the  term  used  is  invoice, 
not  receipt,  the  fair  inference  is  that  it  was  not, 
and  I  am  instructed  that  in  fact  it  was  not  paid 
before  the  invoice  was  finally  handed  to  tbe 
appellant.  [Kennedy,  J. — What  I  am  trying  to 
put  to  you  is  a  possible  distinction  between  this 
case  of  Coppen  v.  Moore  (sup.)  and  your  case. 
In  that  case  no  money  had  passed.  The  trans- 
action was  still  inchoate.  The  judge  in  fact  says 
that  the  ground  on  which  he  finds  is  that  the  sale 
was  not  complete  when  the  representation  that 
the  ham  was  Scotch  was  made.  If  in  your  case 
the  sale  was  complete  before  the  description  was 
inserted  in  the  invoice  then  there  could  be  no  sale 
under  a  false  trade  description  within  the  Act.] 
The  facts  in  Coppen  v.  Moore  (sup.)  seem  to  me 
to  be  identical  with  those  in  this  case,  and  in 
fact  the  money  here  was  not  paid.  [Kennedy,  J. 
— I  do  not  think  the  point  arises.  The  magistrates 
do  not  say  that  the  respondent  contended  that 
the  sale  was  complete  before  the  invoice  was 
altered,  and  there  is  no  finding  that  it  was.]  Then 
the  whole  point  is  that  the  seller  puts  "  N.M."  on 
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the  goods,  and  says  that  means  "  New  Zealand 
mutton."  Surely,  then,  "  N.M."  is  an  indirect 
indication  of  their  place  of  origin.  [Kennedy,  J. 
—It  really  comes  to  this :  The  indication  of  the 
letters  written  is  susceptible  of  another  meaning ; 
bat  it  becomes  indicative  of  a  particular  meaning 
by  reason  of  the  words  spoken/]    Precisely. 

The  respondent  did  not  appear. 

Cur.  adv.  vuU. 

Nov.  3. — Lawbance,  J. — This  is  a  case  stated 
by  the  justices  of  the  borough  of  Blackpool,  and 
raises  a  question  under  the  Merchandise  Marks 
Act  1887  under  the  following  circumstanoes : 
[His  Lordship  stated  the  facts.]  The  question  is 
whether  what  the  defendant  did  and  said  amounts 
to  a  description  under  the  Merchandise  Marks  Act. 
Now,  the  definition  of  a  trade  mark  in  the  Mer- 
chandise Marks  Act  is  contained  in  sect.  3.  The 
expression  "trade  mark"  means  a  trade  mark 
registered,  and  so  forth.  The  expression  "  trade 
description  "  means  any  description,  statement,  or 
other  indication,  direct  or  indirect,  of  the  number, 
weight,  Ac.,  of  goods,  the  place  or  country  in 
which  the  goods  were  produced,  the  manufacture 
and  material,  and  the  use  of  any  figure,  word,  or 
mark  which  according  to  the  custom  of  the  trade 
is  commonly  taken  to  be  an  indication  of  any  of 
the  above  matters  within  the  meaning  of  the  Act. 
Now,  the  question  in  this  case  discussed  before  the 
magistrates  was  as  to  whether  putting  the  letters 
*  N  JH."  on  the  invoice  came  under  the  enactment 
which  I  have  already  read,  or  whether  if  he  put  a 
"figure,  word,  or  mark  "  it  was  necessary  to  show 
that  it  was  a  mark  which  according  to  the  custom 
of  the  trade  was  "  commonly  taken  to  be  an  indi- 
cation of  any  of  the  above  meanings."  What  was 
done  undoubtedly  was — there  is  no  question  what- 
ever as  to  that — a  fraud  practised  upon  the 
purchaser.  It  is  found  as  a  tact  that  the  mutton 
sold  was  not  New  Zealand  mutton.  The  respon- 
dent put  "N.M."  on  the  invoice,  which  the 
magistrate  found  (and  most  properly  found)  to  be 
an  indication  by  him  that  the  mutton  was  sold 
as  New  Zealand  mutton.  Now,  counsel  for  the 
appellant  cited  to  us  the  case  of  Coppen  v. 
Moore  (sup.),  in  which  practically  the  very  same 
point  arose.  I  think  the  provisions  of  sect.  2  (2) 
of  the  Merchandise  Marks  Act,  which  makes  it 
an  offence  to  sell  goods  to  which  a  false  trade 
description  is  applied,  do  not  apply  where  the 
description  is  entirely  oral.  There  can  be  no 
doubt  here  that  if  this  had  been  only  a  represen- 
tation orally  that  this  was  New  Zealand  mutton, 
whereas  it  was  not,  there  would  be  no  offence 
under  the  Act.  In  this  case  of  Coppen  v.  Moore 
(sup.)  the  respondent  asked  the  salesman  in  the 
appellant's  shop  for  a  small  English  ham.  The 
salesman  pointed  to  some  American  hams 
on  the  shelf  and  said :  "  Those  are  Scotch 
hams."  The  respondent  then  chose  one,  and  the 
invoice,  which  did  not  contain  the  word  "  Scotch/' 
was  handed  to  respondent  by  another  assistant. 
The  respondent  told  the  assistant  to  put  the  word 
" Scotch"  in  the  invoice  as  he  had  bought  the 
ham  as  such.  The  assistant  did  so,  and  handed 
the  invoice  to  respondent,  who  then  paid  the 
account.  It  was  held  that  the  description  in  the 
invoice  was  a  false  trade  description  sufficient  to 
satisfy  the  statute.  I  do  not  think  that  it  is 
necessary  I  should  read  the  judgment.  That  was 
what  was  held.  ,  Putting  in  the  word  "  Scotch  " 
Mao.  Cas.— Vol.  XX. 


after  the  representation  which  had  been  made  as 
to  the  bargain,  seems  to  me  precisely  on  all  fours 
with  the  present  case.  Here  the  respondent  is 
asked  to  put  in  something  to  show  that  the  goods 
sold  are  New  Zealand  mutton.  He  put  in  the  letters 
"N.M."  The  justices  have  found  that  these  were 
intended  to  mean  New  Zealand  mutton.  The 
case  thus  seems  to  me  to  be  on  all  fours,  in 
principle  at  all  events,  with  Coppen  v.  Moore  (sup.), 
and  in  my  judgment  the  magistrates  were  wrong 
to  dismiss  the  summons  on  the  ground  that 
"  although  the  words  were  written  thereon  by  the 
respondent  with  the  intent  to  indicate  to  the 
appellant  that  the  mutton  sold  to  him,  to  which 
the  invoice  referred,  was  New  Zealand  mutton,  it 
was  not  established  according  to  the  custom  of 
the  trade  that  such  letters  were  commonly  taken 
to  be  an  indication  o£  the  place  or  country  in 
which  the  mutton  was  produced ;  and,  secondly, 
that  the  facts  above  found  do  not  as  matter  of 
law  amount  to  the  application  of  a  false  trade 
description,"  &c., "  within  the  meaning  of  the  said 
Merchandise  Marks  Act."  Now,  this  is  the 
mistake  the  magistrates  seem  to  have  made: 
Referring  once  more  to  sect.  3,  thev  seem  to  put 
it  that  all  matters  contained  in  the  clauses  of 
that  section  marked  (a),  (6),  (e),  (<£),  and  (e)  must 
be  subject  to  "  putting  a  figure,  word,  or  mark 
.  .  .  according  to  the  custom  of  the  trade."  It  is 
obvious  what  that  applies  to,  I  think.  That  is  this 
If  in  this  case  the  mutton  had  been  sold  simply 
with  "N.M."  upon  it,  if  the  purchaser  had 
taken  it  away,  brought  it  back,  and  was  told  then 
that  it  was  well  known  in  the  trade  to  indicate 
that  it  was  New  Zealand  mutton,  then,  if  it  was 
well  known  in  the  trade  that  these  letters  meant 
New  Zealand  mutton,  there  can  be  no  doubt  that 
would  have  been  an  offence  against  the  statute. 
But  that  is  not  the  case  here.  This  is  a  case 
which  comes  under  the  principle  of  Coppen  v. 
Moore  (sup.),  where  the  words  are  added  for 
the  very  purpose  of  showing  that  the  mutton 
was  New  Zealand  mutton.  Therefore  the  ques- 
tion relating  to  the  latter  part  of  the  section, 
as  to  whether  the  word  or  mark  is  "according 
to  the  custom  of  the  trade  to  be  an  indica- 
tion in  the  above  matters,"  seems  to  me  to  be 
entirely  irrelevant.  That  is  the  mistake  the 
magistrates  seem  to  me  to  have  made.  There  is 
only  one  other  observation  I  should  make  in 
respect  to  the  case.  I  find  the  magistrates  in 
the  first  paragraph  of  the  case  say  the  case  was 
"heard  and  determined  by  us  the  said  parties 
respectively  being  then  present,  and  upon  such 
hearing  we  dismissed  the  said  information  with- 
out requiring  the  respondent  to  call  any  evi- 
dence." That  being  so,  it  seems  to  me  that  we 
cannot  say  they  ought  to  find  the  respondent 
guilty  without  hearing  the  case  which  he  had  pre- 
pared. Therefore  the  matter  must  go  back  to  the 
magistrates  with  the  intimation  that,  if  the  facts 
remain  as  found  by  the  justices,  then  in  our 
judgment  there  ought  to  be  a  conviction  of 
course  subject  to  any  alteration  which  may  be 
made  in  the  case  on  the  evidence  given  on  behalf 
of  the  respondent. 

Kennedy,  J. — I  entirely  concur  in  the  judg- 
ment, and  have  nothing  to  add  to  it. 

Solicitors  for  appellant,  MackreU,  Maton,  Godlee, 
and  Quincy,  for  Butcher  and  Barrow,  Bury. 
Respondent  did  not  appear. 
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Broadbbnt  (app.)  v.  Shepherd  (reap.). 


[Q.B.  Diy. 


Thursday,  Nov.  15, 1900. 

(Before  Lord  Alybrstone,  C.J.  and 
Kennedy,  J.) 

Bboadbent  (app.)  v.  Shepherd  (reap.),  (a) 

Public  health — Nuisances — Abatement — Collector 
of  rents  of  property  —  "  Owner  "  —  Structural 
defects — Liability  of  collector  for  structural 
defects— PMic  Health  Act  1875  (38  &  39  Vict, 
c.  55),  ss.  4,  94,  95. 

A  person  who  collects  the  rents  of  property  as 
agent  for  another \  is  "  owner  "  within  sect.  94  of 
the  Public  Health  Act  1875,  and  may  be  served 
with  a  notice  under  that  section  and  required  to 
abate  a  nuisance  on  the  premises  arising  from 
structural  defects  of  the  premises. 

Case  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  County  of  York. 

At  a  petty  sessions  held  at  Castleford,  in  the 
division  of  Upper  Osgoldcross,  in  the  West 
Biding,  on  the  27th  Jane  1900,  a  complaint  was 
preferred  by  the  appellant,  Broadbent,  on  behalf 
of  the  Castleford  Urban  District  Council,  against 
the  respondent  as  agent  for  one  Mr.  Doukersley, 
of  Huddersneld,  the  owner  of  Nos.  75  to  91  (odd 
numbers),  Regent- street,  Castleford,  under  sect.  95 
of  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55),  for  that  on  the  7th  Feb.  1900  a  notice  was 
served  upon  the  respondent  requiring  him  to  abate 
a  certain  nuisance  in  or  on  the  above  premises  in 
the  district  of  the  urban  council,  and  that  he  had 
made  default  with  the  requisitions  thereof  within 
the  time  therein  specified — that  is  tox  say,  that  he 
had  not  provided  earthenware  trapped  gulleys, 
under  fall  pipes,  connected  same  to  sewer,  covered 
all  yard  areas  with  hard  and  impervious  material, 
repaired  roofs  of  ashpits  and  floors  of  wash- 
houses,  Ac. 

This  complaint  was  heard  and  determined  by 
the  justices,  who  dismissed  the  same,  subject  to 
this  case. 

It  was  admitted  by  the  appellant  that  the 
nuisances  were  caused  by  structural  defects. 

No  attempt  had  been  made  by  the  appellant  to 
ascertain  the  real  owner  or  owners  of  the  pro- 
perty, and  the  respondent  and  rent  collector  or 
agent  stated  that  he  had  never  been  asked  for  the 
name  of  the  owner. 

Two  notices  had  been  sent  by  post,  addressed 
to  a  Mr.  Doukersley,  of  Berry  Brow,  Hudders- 
neld, as  owner,  and  Mr.  Shepherd,  of  Castleford  (the 
respondent),  as  agent.  The  notice  addressed  to  Mr. 
Doukersley  had  been  returned  through  the  post 
with  a  statement  that  it  could  not  be  delivered 
as  there  were  several  Doukersleys  residing  there. 

It  was  contended  by  the  appellant  that  the 
definition  clause  (sect.  4)  of  the  Public  Health 
Act  1875  (notwithstanding  the  special  provision 
in  sect.  94  which  throws  the  responsibility  of 
structural  defects  on  the  actual  owner)  included 
all  agents  and  receivers  and  collectors  of  rent,  as 
owners,  and  relieved  the  appellant  from  the 
responsibility  of  ascertaining  the  ownership  of 
the  property. 

The  justices  took  the  view  that  it  was  not  the 
intention  of  the  Act  of  Parliament  to  create  two 
ownerships  under  the  special  provision  in  sent.  94 ; 
that  the  respondent  was  a  mere  rent  collector, 
and  that  the  definition  clause  extending  owner- 
ship to  agents  was  only  intended  to  apply  where 

(a)  Reported  by  W.  W.  Ore,  Esq.,  Barrister-ftt-Lsw. 


it  was  not  inconsistent  with  the  context;  that 
the  definition  clause  relied  on  by  the  appellant 
was  governed  by  the  earlier  portion  of  it,  which 
reads  as  follows:  "In  this  Act,  if  not  incon- 
sistent with  the  context,  the  following  words 
and  expressions  have  the  meanings  hereinafter 
respectively  assigned  to  them " ;  and  that  the 
appellant  ought  to  have  served  the  proper  owner 
with  the  notice  and  summoned  him  for  default. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  "  owner  "  in  that  portion  of  sect.  94 
of  the  Public  Health  Act  1875  which  refers  to 
structural  defects  includes  a  mere  collector  of 
rent  or  agent. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides  : 

Sect.  4.  In  this  Act,  if  not  inconsistent  with  the  con- 
text, the  following  words  and  expressions  have  the> 
meanings  hereinafter  respectively  assigned  to  them. 
"  Owner  "  means  the  person  for  the  time  being  receiving 
the  rack  rent  of  the  lands  or  premises  in  connection  with 
which  the  word  is  used,  whether  on  his  own  account  or 
as  agent  or  trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  snoh  lands  or  premises  were  let 
at  a  rack  rent. 

Sect  94.  On  the  receipt  of  any  information  respect- 
ing the  existence  of  a  nuisance  the  local  authority  shall, 
if  satisfied  of  the  existence  of  a  nuisance,  serve  a  notice 
on  the  person  by  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues,  or,  if  such  person  cannot 
be  found,  on  the  owner  or  oooupier  of  the  premises  on 
which  the  nuisanoe  arises,  requiring  him  to  abate  the 
same  within  a  time  to  be  specified  in  the  notice,  and  to 
execute  such  works  and  do  such  things  as  may  be  neces- 
sary for  that  purpose  :  Provided — First,  that  where  the 
nuisanoe  arises  from  the  want  or  defective  construction 
of  any  structural  convenience,  or  where  there  is  no 
occupier  of  the  premises,  notice  under  this  section  shall 
be  served  on  the  owner. 

Then  sect.  95  provides  that  where  the  person  on 
whom  a  notice  to  abate  a  nuisanoe  has  been 
served  makes  default  in  complying  with  the 
notice,  complaint  may  be  made  to  a  justice  and 
the  justice  may  issue  a  summons. 

Macmorran,  Q.C.  (Scholefield  with  him)  for  the 
appellant. — The  short  point  is  whether  a  person 
who  in  fact  collects  the  rents  of  property,  or  who 
acts  as  agent  for  collecting  the  rents,  is  an 
"owner1*  within  the  meaning  of  the  Public 
Health  Act,  and  can,  as  such  owner,  be  required 
to  execute  works  for  the  abatement  of  a  nuisance, 
when  such  nuisance  arises  from  structural  defects, 
The  justices  were  wrong  in  holding  that  a  rent 
collector  was  not  an  "  owner  "  for  the  purpose  of 
remedying  these  structural  defects,  and  it  is  only 
necessary  to  refer  to  the  two  sections — sects.  4  and 
94— to  see  that  they  were  wrong.  The  point  as  to 
whether  the  person  who  collected  the  rents  of 
property  was  "owner,"  within  a  similar  defini- 
tion in  the  Nuisances  Removal  Act  1855  (18  &  19 
Yiot.  c.  121),  was  considered  in  the  year  1872  in 
the  case  of  Cook  v.  Montagu  (26  L.  T.  Rep.  471 ; 
L.  Rep.  7  Q.  B.  418).  In  sect  2  of  that  Act  the 
word  "owner"  was  denned  as  including  "any 
person  receiving  the  rents  of  the  property  in 
respect  of  which  that  word  is  used  ...  on  his 
own  account,  or  as  trustee  or  agent  for  any  other 
person,"  and  Blackburn,  J.,  in  delivering  the 
judgment  of  the  court,  thus  ^  laid  down  the 
principle  on  which  the  definition  of  owner 
proceeded  in  such  oases:  "The  object  was, 
on   the   one  hand,  that  a  structural   improve- 
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meat  should  be  thrown  upon  the  owner,  and 
that  the  local  authority  should  not  be  bound 
to  proceed  against  temporary  occupiers  who 
might  also  not  be  worth  powder  and  shot ;  but, 
on  the  other  hand,  inasmuch  as  it  might  often  be 
Terr  difficult  indeed  to  ascertain  who  were  the 
real  owners,  and  the  collectors  of  rent  might 
easily  be  found,  this  definition  of  'owner' 
was  given ;  and  in  a  vast  number  of  cases  they 
would  thus  reach  the  real  owner  " :  (L.  Rep.  7 
Q.  B.,  at  p.  422).  Under  the  same  definition  of 
owner  in  a  local  Act  it  was  held  by  Lopes,  J. 
in  Mayor,  Ac,  of  St.  Helens  v.  Kvrkham  (16 
Q  B.  Div.  403)  that  an  agent  employed 
to  collect  the  rents  of  property  was  an  "  owner," 
and  was  liable  as  such  for  the  payment  of  paying 
expenses.  There  is  not  the  same  necessity  for 
making  an  agent  or  collector  of  rents  liable  as 
owner  in  respect  of  paving  expenses  as  there  is  in 
making  him  liable  for  the  abatement  of  nuisances, 
';  the  collector  of  the  rents  was  in  that  case  held 
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ble  for  the  paving  expenses,  though  he  had  no 
funds  in  his  hands.  This  has  been  followed 
repeatedly,  as  in  Tottenham  Local  Board  v. 
Williamson  (69  L.  T.  Rep.  51),  decided  in  1893. 
The  justices  were  therefore  wrong  in  their 
decision. 

The  respondent  did  not  appear. 

Lord  Alvbrstonb,  C.J. — I  think  this  case 
must  go  back  to  the  magistrates.  In  order  that 
there  might  be  no  difficulty  in  enforcing  the  pro- 
visions of  this  Act,  for  the  purposes  of  the  Act 
the  word  "  owner  "  is  expressly  defined  in  sect.  4 
as  meaning  "the  person  for  the  time  being 
receiving  the  rack  rent  of  the  lands  or  premises 
in  connection  with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent  or  trustee 
for  any  other  person."  Now,  it  appears  that  it 
has  been  held  that  that  definition  of  "owner" 
includes  the  person  who  collects  the  rent  in  the 
case  of  liability  for  paving  expenses.  If  so,  I 
certainly  think  it  ought  also  to  be  applied  in 
eases  in  which  the  question  is  as  to  the  abatement 
of  nuisances.  I  therefore  think  this  case  ought 
to  go  back  to  the  magistrates  with  this  intimation 
of  our  opinion. 

Kehnbdy,  J. — I  agree. 

Appeal  allowed.    Case  remitted  to   the  jus- 
tices. 

Solicitor  for  the  appellant,  G.  T.  B.  Thurnell, 
for  Claude  Kemp,  Castleford. 


Nov.  15  and  16, 1900. 

(Before  Lord  Alybbstonb,  C.J.  and 
Kennedy,  J.) 

Yist&y  of  St.  Jambs  and  St.  John,  Clbbkbn- 
wbll (apps.)  v.  Edmondson  and  Son 
(resps.).  (a) 

Metropolis — Management  Acts — "New  street" — 
8ewering — Expenses  of— Liability  of  frontagers 
— Old  street  with  line  of  new  buildings  on  one 
side — Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict  c.  102),  ss.  52,  53. 

An  old  highway  formed  a  boundary  between  the 
parish  of  C.  in  the  county  of  London  and  the 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrlster-at-L*w. 


parish  of  H.,  in  the  county  of  Middlesex,  the 
actual  boundary  being  nearly  in  the  centre  of 
the  road.  Before  1856,  when  the  Metropolis 
Management  Act  1855  came  into  operation,  build- 
ings had  been  erected  on  the  H.  side  of  the  road 
along  nearly  the  whole  of  its  length,  but  on  the 
C.  side  there  were  only  a  few  buildings.  During 
the  last  few  years  and  since  1856  the  greater  part 
of  the  V.  side  of  the  road  had  been  covered  with 
buildings,  and  in  1898  a  sewer  was  constructed  on 
the  C.  side  for  draining  the  houses  on  that  side, 
and  the  cost  was  apportioned  on  the  frontagers  on 
that  side  as  being  a"  new  street"  within  the 
Metropolis  Management  Acts. 

Upon  a  summons  against  a  frontager  for  the 
apportioned  cost  of  the  sewering,  the  justices 
found  that  the  road  taken  as  a  whole  was 
sufficiently  built  upon  to  be  a  street  before  the 
metropolis  Management  Act  1855  came  into 
operation,  and  dismissed  the  summons. 

Held,  that  the  road  must  be  dealt  with  as  a  whole, 
and  that  the  C.  side  could  not  be  dealt  with  by 
itself  for  the  purpose  of  determining  whether  it 
was  a  new  street  within  the  meaning  of  the 
Metropolis  Management  Acts  so  as  to  render 
frontagers  on  that  side  liable  to  the  cost  of  the 
sewering,  and  that  the  justices  were  therefore 
right  in  dismissing  the  summons. 

Casr  stated  by  justices  of  the  peace  sitting  at 
the  Highgate  Petty  Sessions,  in  the  county  of 
London. 

A  complaint  was  preferred  by  the  appellants 
under  the  Metropolis  Management  Amendment 
Act  1862  aaginst  the  respondents,  that  the  ap- 
pellants, during  the  years  1897  and  1898,  in 
accordance  with  the  provisions  in  that  behalf  of 
the  Metropolis  Management  Acts,  executed  or 
caused  to  be  executed  certain  works — namely,  the 
construction  of  a  sewer  and  the  works  appertain- 
ing thereto,  including  the  cost  of  gullies,  side 
entrances,  lengths  of  sewer  at  the  intersection  of 
streets  with  the  necessary  manholes  and  inspec- 
tion chambers,  and  other  incidental  charges  and 
expenses  under  the  Acts,  in  or  in  part  of  a  new 
street  known  as  Colney  Hatch-lane,  for  or  in 
respect  of  certain  premises  in  the  street  of  which 
the  respondents  were  the  owners ;  and  that  the 
appellants  had  thereby  incurred  expenses  of 
which  the  amount  apportioned  in  respect  of  the 
respondent's  premises  were  130Z.  6s.  Sd.  and 
11.  2s.  10(2.  respectively,  and  that  the  respondents 
had  not  paid  these  sums. 

Colney  Hatch-lane  is  an  old  highway  forming 
the  boundary  between  a  detached  nortion  of  the 
parish  of  St.  James  and  St.  John,  Clerkenwell,  in 
the  county  of  London,  and  the  parish  and  urban 
district  of  Hornsey,  in  the  county  of  Middlesex. 

The  actual  boundary  is  nearly  in  the  centre  of 
the  lane,  but  the  greater  part  of  the  surface  is 
within  the  parish  of  Clerkenwell. 

Before  the  year  1856,  when  the  first  of  the 
Metropolis  Management  Acts  (18  &  19  Vict.  c. 
120)  came  into  operation,  buildings  had  been 
erected  on  the  Hornsey  or  Middlesex  side  of  the 
lane  along  nearly  the  whole  of  its  length,  but  on 
the  Clerkenwell  or  London  side  of  the  lane  there 
were  at  that  time  only  seven  or  eight  buildings  at 
various  points. 

The  entire  length  of  the  lane  is  2993ft.,  and  the 
character  and  extent  of  the  buildings  was  shown 
on  the  Ordnance  Map  published  in  1862. 
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Brojldbbnt  (app.)  v.  Shepherd  (reap.). 


[Q.B.  Div. 


Thursday,  Nov.  15, 1900. 

(Before  Lord  Alvbrstonb,  C.J.  and 
Kennedy,  J.) 

Bboadbbnt  (app.)  t7.  Shepherd  (reap.),  (a) 
Public  health — Nuisances — Abatement — Collector 
of  rents  of  property — "Owner"  —  Structural 
defects — Liability  of  collector  for  structural 
defects— PMic  Health  Act  1875  (38  &  39  Viet. 
c.  55),  ss.  4,  94,  95. 

A  person  who  collects  the  rents  of  property  as 
agent  for  another,  is  "  owner"  within  sect.  94  of 
the  Public  Health  Act  1875,  and  may  be  served 
with  a  notice  under  that  section  and  required  to 
abate  a  nuisance  on  the  premises  arising  from 
structural  defects  of  the  premises. 

Oase  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  County  of  York. 

At  a  petty  sessions  held  at  Castleford,  in  the 
division  of  Upper  Osgoldcross,  in  the  West 
Biding,  on  the  27th  June  1900,  a  complaint  was 
preferred  by  the  appellant,  Broadbent,  on  behalf 
of  the  Castleford  U  roan  District  Council,  against 
the  respondent  as  agent  for  one  Mr.  Doukersley, 
of  Huddersfield,  the  owner  of  Nos.  75  to  91  (odd 
numbers),  Regent-street,  Castleford,  under  sect.  95 
of  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55),  for  that  on  the  7th  Feb.  1900  a  notice  was 
served  upon  the  respondent  requiring  him  to  abate 
a  certain  nuisance  in  or  on  the  above  premises  in 
the  district  of  the  urban  council,  and  that  he  had 
made  default  with  the  requisitions  thereof  within 
the  time  therein  specified — that  is  to.  say,  that  he 
had  not  provided  earthenware  trapped  gulleys, 
under  fall  pipes,  connected  same  to  sewer,  covered 
all  yard  areas  with  hard  and  impervious  material, 
repaired  roofs  of  ashpits  and  floors  of  wash- 
houses,  &c. 

This  complaint  was  heard  and  determined  by 
the  justices,  who  dismissed  the  same,  subject  to 
this  case. 

It  was  admitted  bv  the  appellant  that  the 
nuisances  were  caused  by  structural  defects. 

No  attempt  had  been  made  by  the  appellant  to 
ascertain  the  real  owner  or  owners  of  the  pro- 
perty, and  the  respondent  and  rent  collector  or 
agent  stated  that  he  had  never  been  asked  for  the 
name  of  the  owner. 

Two  notices  had  been  sent  by  post,  addressed 
to  a  Mr.  Doukersley,  of  Berry  Brow,  Hudders- 
field, as  owner,  and  Mr.  Shepherd,  of  Castleford  (the 
respondent),  as  agent.  The  notice  addressed  to  Mr. 
Doukersley  had  been  returned  through  the  post 
with  a  statement  that  it  could  not  be  delivered 
as  there  were  several  Doukersleys  residing  there. 

It  was  contended  by  the  appellant  that  the 
definition  clause  (sect.  4)  of  the  Public  Health 
Act  1875  (notwithstanding  the  special  provision 
in  sect.  94  which  throws  the  responsibility  of 
structural  defects  on  the  actual  owner)  included 
all  agents  and  receivers  and  collectors  of  rent,  as 
owners,  and  relieved  the  appellant  from  the 
responsibility  of  ascertaining  the  ownership  of 
the  property. 

The  justices  took  the  view  that  it  was  not  the 
intention  of  the  Act  of  Parliament  to  create  two 
ownerships  under  the  special  provision  in  sent.  94 ; 
that  the  respondent  was  a  mere  rent  collector, 
and  that  the  definition  clause  extending  owner- 
ship to  agents  was  only  intended  to  apply  where 

(a)  Reported  by  W.  W.  Orb,  Esq.,  BarrUter-ftt-Lftw. 


it  was  not  inconsistent  with  the  context;  that 
the  definition  clause  relied  on  by  the  appellant 
was  governed  by  the  earlier  portion  of  it,  which 
reads  as  follows:  "In  this  Act,  if  not  incon- 
sistent with  the  context,  the  following  words 
and  expressions  have  the  meanings  hereinafter 
respectively  assigned  to  them";  and  that  the 
appellant  ought  to  have  served  the  proper  owner 
with  the  notice  and  summoned  him  for  default. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  "  owner  "  in  that  portion  of  sect.  94 
of  the  Public  Health  Act  1875  which  refers  to 
structural  defects  includes  a  mere  collector  of 
rent  or  agent. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
o.  55)  provides : 

Sect  4.  In  this  Act,  if  not  inconsistent  with  the  con- 
text, the  following  words  and  expressions  have  the 
meanings  hereinafter  respectively  assigned  to  them. 
"  Owner  "  means  the  person  for  the  time  being  receiving- 
the  rack  rent  of  the  lands  or  premises  in  connection  with 
which  the  word  is  used,  whether  on  his  own  acoonnt  or 
as  agent  or  trustee  for  any  other  person,  or  who  would 
so  receive  the  same  if  such  lands  or  premises  were  let 
at  a  rack  rent. 

Sect.  94.  On  the  receipt  of  any  information  respect- 
ing the  existenoe  of  a  nuisance  the  local  authority  shall, 
if  satisfied  of  the  existenoe  of  a  nuisance,  serve  a  notice 
on  the  person  by  whose  act,  default,  or  sufferanoe  the 
nuisance  arises  or  continues,  or,  if  suoh  person  cannot 
be  found,  on  the  owner  or  oooupier  of  the  premises  on 
whioh  the  nuisance  arises,  requiring  him  to  abate  the 
same  within  a  time  to  be  specified  in  the  notioe,  and  to 
execute  such  works  and  do  such  things  as  may  be  neces- 
sary for  that  purpose  :  Provided — First,  that  where  the 
nuisance  arises  from  the  want  or  defective  construction, 
of  any  structural  convenience,  or  where  there  is  no 
oooupier  of  the  premises,  notioe  under  this  section  shall 
be  served  on  the  owner. 

Then  sect.  95  provides  that  where  the  person  on 
whom  a  notioe  to  abate  a  nuisance  has  been 
served  makes  default  in  complying  with  the 
notice,  complaint  may  be  made  to  a  justice  and 
the  justice  may  issue  a  summons. 

Maemorran,  Q.C.  (Scholefield  with  him)  for  the 
appellant. — The  short  point  is  whether  a  person 
who  in  fact  collects  the  rents  of  property,  or  who 
acts  as  agent  for  collecting  the  rents,  is  an 
"owner"  within  the  meaning  of  the  Public 
Health  Act,  and  can,  as  such  owner,  be  required 
to  execute  works  for  the  abatement  of  a  nuisance, 
when  such  nuisance  arises  from  structural  defects, 
The  justices  were  wrong  in  holding  that  a  rent 
collector  was  not  an  "  owner  "  for  the  purpose  of 
remedying  these  structural  defects,  and  it  is  only 
necessary  to  refer  to  the  two  sections — sects.  4  and 
94— to  see  that  they  were  wrong.  The  point  as  to 
whether  the  person  who  collected  the  rents  of 
property  was  "owner,"  within  a  similar  defini- 
tion in  the  Nuisances  Removal  Act  1855  (18  &  19 
Vict.  o.  121),  was  considered  in  the  year  1872  in 
the  case  of  Cook  v.  Montagu  (26  L.  T.  Rep.  471  ; 
L.  Rep.  7  Q.  B.  418).  In  sect  2  of  that  Act  the 
word  "owner"  was  defined  as  including  "any 
person  receiving  the  rents  of  the  property  in 
respect  of  whioh  that  word  is  used  ...  on  his 
own  account,  or  as  trustee  or  agent  for  any  other 
person,"  and  Blackburn,  J.,  in  delivering  the 
judgment  of  the  court,  thus  laid  down  the 
principle  on  which  the  definition  of  owner 
proceeded  in  such  oases:  "The  object  was, 
on   the   one  hand,  that  a  structural   improve- 
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ment  should  be  thrown  upon  the  owner,  and 
that  the  local  authority  should  not  be  bound 
to  proceed  against  temporary  occupiers  who 
might  also  not  be  worth  powder  and  shot ;  but, 
on  the  other  hand,  inasmuch  as  it  might  often  be 
▼err  difficult  indeed  to  ascertain  who  were  the 
real  owners,  and  the  collectors  of  rent  might 
easily  be  found,  this  definition  of  'owner' 
was  given ;  and  in  a  vast  number  of  cases  they 
would  thus  reach  the  real  owner  " :  (L.  Rep.  7 
<J.  B.,  at  p.  422).  Under  the  same  definition  of 
owner  in  a  local  Act  it  was  held  by  Lopes,  J. 
in  Mayor,  &c,  of  St.  Helens  v.  Kirhham  (16 
Q  B.  Dir.  403)  that  an  agent  employed 
to  collect  the  rents  of  property  was  an  "  owner," 
and  was  liable  as  such  for  the  payment  of  paying 
expenses.  There  is  not  the  same  necessity  for 
making  an  agent  or  collector  of  rents  liable  as 
owner  in  respect  of  paving  expenses  as  there  is  in 
making  him  liable  for  the  abatement  of  nuisances, 

St  the  collector  of  the  rents  was  in  that  case  held 
ble  for  the  paving  expenses,  though  he  had  no 
funds  in  his  hands.  This  has  been  followed 
repeatedly,  as  in  Tottenham  Local  Board  v. 
Williamson  (69  L.  T.  Rep.  51),  decided  in  1893. 
The  justices  were  therefore  wrong  in  their 
decision. 
The  respondent  did  not  appear. 

Lord  Alybrstone,  O.J. — I  think  this  case 
most  go  back  to  the  magistrates.  In  order  that 
there  might  be  no  difficulty  in  enforcing  the  pro- 
visions of  this  Act,  for  the  purposes  of  the  Act 
the  word  "  owner  "  is  expressly  defined  in  sect.  4 
at  meaning  "the  person  for  the  time  being 
receiving  the  rack  rent  of  the  lands  or  premises 
in  oonneotion  with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent  or  trustee 
for  any  other  person/'  Now,  it  appears  that  it 
has  been  held  that  that  definition  of  "owner" 
includes  the  person  who  collects  the  rent  in  the 
case  of  liability  for  paving  expenses.  If  so,  I 
certainly  think  it  ought  also  to  be  applied  in 
cases  in  which  the  question  is  as  to  the  abatement 
of  nuisances.  I  therefore  think  this  case  ought 
to  go  back  to  the  magistrates  with  this  intimation 
of  our  opinion. 

Kehnbdy,  J.— I  agree. 

Appeal  allowed.     Case  remitted  to  the  jus- 
tices. 

Solicitor  for  the  appellant,  G.  T.  B.  ThurneU, 
for  Claude  Kemp,  Castleford. 


Nov.  15  and  16, 1900. 

(Before  Lord  Alvbbstone,  O.J.  and 
Kennedy,  J.) 

Yistby  of  St.  Jambs  and  St.  John,  Clbbkbn- 
will  (appe.)  v.  Edmondson  and  Son 
(reaps.),  (a) 

Metropolis — Management  Acts — "New  street" — 
Sewering — Expenses  of— Liability  of  frontagers 
—Old  street  with  line  of  new  buildings  on  one 
tide — Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict.  c.  102),  ss.  52,  53. 

An  old  highway  formed  a  boundary  between  the 
parish  of  C.  in  the  county  of  London  and  the 

(a)  Btported  by  W.  W,  Orb,  Eaq.f  Barrister-at-Law. 


parish  of  H.,  in  the  county  of  Middlesex,  the 
actual  boundary  being  nearly  in  the  centre  of 
the  road.  Before  1856,  when  the  Metropolis 
Management  Act  1855  came  into  operation,  build- 
ings had  been  erected  on  the  H.  side  of  the  road 
aUmo  nearly  the  whole  of  its  length,  but  on  the 
C.  side  there  were  only  a  few  buildings.  During 
the  last  few  years  and  since  1856  the  greater  part 
of  the  U.  side  of  the  road  had  been  covered  with 
buildings,  and  in  1898  a  sewer  was  constructed  on 
the  C.  side  for  draining  the  houses  on  that  side, 
and  the  cost  was  apportioned  on  the  frontagers  on 
that  side  as  being  a"  new  street"  within  the 
Metropolis  Management  Acts. 

Upon  a  summons  against  a  frontager  for  the 
apportioned  cost  of  the  sewering,  the  justices 
found  that  the  road  taken  as  a  whole  was 
sufficiently  built  upon  to  be  a  street  before  the 
metropolis  Management  Act  1855  came  into 
operation,  and  dismissed  the  summons. 

Held,  that  the  road  must  be  dealt  with  as  a  whole, 
and  that  the  C.  side  could  not  be  dealt  with  by 
itself  for  the  purpose  of  determining  whether  %t 
was  a  new  street  within  the  meaning  of  the 
Metropolis  Management  Acts  so  as  to  render 
frontagers  on  that  side  liable  to  the  cost  of  the 
sewering,  and  that  the  justices  were  therefore 
right  in  dismissing  the  summons. 

Case  stated  by  justices  of  the  peace  sitting  at 
the  Highgate  Petty  Sessions,  in  the  county  of 
London. 

A  complaint  was  preferred  by  the  appellants 
under  the  Metropolis  Management  Amendment 
Act  1862  aaginst  the  respondents,  that  the  ap- 
pellants, during  the  years  1897  and  1898,  m 
accordance  with  the  provisions  in  that  behalf  of 
the  Metropolis  Management  Acts,  executed  or 
caused  to  be  executed  certain  works — namely,  the 
construction  of  a  sewer  and  the  works  appertain- 
ing thereto,  including  the  cost  of  gullies,  side 
entrances,  lengths  of  sewer  at  the  intersection  of 
streets  with  the  necessary  manholes  and  inspec- 
tion chambers,  and  other  incidental  charges  and 
expenses  under  the  Acts,  in  or  in  part  of  a  new 
street  known  as  Colney  Hatch-lane,  for  or  in 
respect  of  certain  premises  in  the  street  of  which 
the  respondents  were  the  owners ;  and  that  the 
appellants  had  thereby  incurred  expenses  of 
which  the  amount  apportioned  in  respect  of  the 
respondent's  premises  were  130Z.  6s.  Sd.  and 
11.  2s.  10(2.  respectively,  and  that  the  respondents 
had  not  paid  these  sums. 

Colney  Hatch-lane  is  an  old  highway  forming 
the  boundary  between  a  detached  Dortaon  of  the 
parish  of  St  James  and  St.  John,  Clerkenwell,  in 
the  county  of  London,  and  the  parish  and  urban 
district  of  Hornsey,  in  the  county  of  Middlesex. 

The  actual  boundary  is  nearly  in  the  centre  of 
the  lane,  but  the  greater  part  of  the  surface  is 
within  the  parish  of  Clerkenwell. 

Before  the  year  1856,  when  the  first  of  the 
Metropolis  Management  Acts  (18  &  19  Vict.  c. 
120)  came  into  operation,  buildings  had  been 
erected  on  the  Hornsey  or  Middlesex  side  of  the 
lane  along  nearly  the  whole  of  its  length,  but  on 
the  Clerkenwell  or  London  side  of  the  lane  there 
were  at  that  time  only  seven  or  eight  buildings  at 
various  points. 

The  entire  length  of  the  lane  is  2993ft,  and  the 
character  and  extent  of  the  buildings  was  shown 
on  the  Ordnance  Map  published  in  1862. 
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Since  tbe  year  1856,  and  more  particularly 
within  the  last  few  years,  the  remainder  of  the 
Clerkenwell  or  London  side  has  been  laid  oat  for 
building,  and  the  greater  part  of  the  frontage  to 
the  lane  is  now  covered  with  buildings. 

In  or  about  the  year  1687  the  Hornsey  Local 
Board  laid  a  sewer  on  their  side  of  the  lane  for 
the  drainage  of  the  houses  in  their  district.  By 
agreement  between  that  board  and  the  appellants 
two  of  the  houses  on  the  Olerkenwell  side  were 
drained  into  such  sewer  until  the  sewer  mentioned 
in  the  complaint  was  constructed ;  and  by  agree- 
ment between  the  same  board  and  the  owners  of 
two  other  houses  on  the  Clerkenwell  side,  those 
owners  connected  their  drains  with  the  Hornsey 
sewer.  The  sums  paid  by  such  owners  to  the 
Hornsey  Local  Board  under  the  agreements  were 
repaid  to  them  by  the  appellants  when  their 
drains  were  connected  with  the  sewer  mentioned  in 
the  complaint.  On  the  Clerkenwell  side  of  the  lane 
there  was  no  sewer  of  any  kind  save  a  surface  water 
sewer  which  had  been  laid  for  the  drainage  of  the 
road  itself  partly  by  the  owners  of  adjoining  land 
and  partly  by  the  appellants,  and  for  a  short 
distance  an  old  brick  sewer  running  obliquely 
across  the  lane  and  taking  the  drainage  of  three 
or  four  of  the  houses  on  that  side.  The  old 
houses  at  the  south  end  of  the  lane  on  the 
Clerkenwell  side  were  drained  into  a  sewer  behind 
these  houses,  running  into  another  parish. 

The  part  of  the  parish  of  Clerkenwell  which 
comprised  the  eastern  side  of  the  Colney  Hatch- 
lane  is  wholly  detached  from  the  rest  of  the 
parish,  and  is  entirely  surrounded  by  the  county 
of  Middlesex.  For  this  reason  it  was  found  to  be 
impracticable  to  provide  an  outlet  into  the  metro- 
politan main  drainage  system  from  this  part  of 
the  parish. 

By  the  Metropolitan  Board  of  Works  (Varioos 
Powers)  Act  1887  (50  &  51  Vict.  c.  cvi.),  s.  44, 
the  Metropolitan  Board  of  Works  (now  the 
London  County  Council)  were  enabled,  by  agree- 
ment with  the  local  authorities  of  certain  adjoin- 
ing districts,  or  any  of  them,  to  cause  any 
sewer  or  sewers  constructed  or  to  be  constructed 
by  such  board  in  the  said  detached  portion  of 
Clerkenwell  to  communicate  with  the  sewers 
of  one  or  more  of  such  authorities,  and  an 
agreement  for  this  purpose  was  made  in  the  year 
1896  by  the  London  County  Council  with  the 
Friern  Barnet  Urban  District  Council,  and  an 
outlet  for  the  sewage  of  this  detached  part  of 
Clerkenwell  into  a  sewer  of  the  county  council 
and  thence  into  the  Friern  Barnet  sewers  was 
provided  in  pursuance  of  the  agreement  in  the 
year  1897.  As  soon  as  such  outlet  was  provided, 
the  appellants  laid  the  sewer,  which  was  the 
subject  of  this  case,  for  the  drainage  of  the  houses 
and  buildings  which  then  were  or  might  there- 
after be  erected  on  the  Clerkenwell  or  London 
side  of  the  lane,  and  such  sewer  was  completed  in 
the  vear  1898. 

The  total  oost  of  the  sewer  and  the  works 
appertaining  thereto  was  11067. 14s.  5d.,  of  which 
the  appellants  charged  to  sewer  rates  the  sum  of 
103Z.  78.  3d.,  and  apportioned  the  balance  among 
the  owners  of  the  premises  on  the  CJerkenwefl 
side  of  the  lane  according  to  their  respective 
frontages. 

The  amounts  apportioned  in  respect  of  the 
respondents  premises  were  190/.  6s.  8d.  and 
7J.2«.10d. 


The  respondents  having  refused  to  pay  these 
sums,  a  complaint  was  preferred  under  sects.  52 
and  53  of  the  Metropolis  Management  Amend- 
ment Act  1862. 

It  was  contended  before  the  justices  on  behalf 
of  the  appellants  that  so  much  of  Colney  Hatch- 
lane  as  is  within  the  parish  of  Clerkenwell  was  a 
"  new  street "  within  the  meaning  of  the  Metro- 
polis Management  Acts;  that  it  became  a  new 
street  by  reason  of  the  erection  of  buildings 
fronting  it  as  above  mentioned ;  that  in  order  to 
determine  whether  it  had  become  a  new  street, 
no  regard  could  be  had  to  the  portion  of  the  lane 
in  the  parish  of  Hornsey  or  to  the  buildings  on 
the  Hornsey  side,  these  being  in  a  different 
parish,  district,  and  county,  and  subject  to 
entirely  different  statutes. 

It  was  contended  on  behalf  of  the  respondents 
that  Colney  Hatch-lane  taken  as  a  whole  had 
become  a  street  in  the  ordinary  sense  of  the 
term  by  reason  of  the  buildings  erected  along  it 
before  the  year  1856,  and  was  an  old  street  when 
the  Metropolis  Management  Act  1855  came  into 
operation;  that  no  part  of  such  street  could 
become  a  new  street  subsequently  by  reason 
of  the  erection  of  additional  buildings  along 
it,  and  that  the  portion  of  the  lane  which 
is  in  Clerkenwell  could  not  be  dealt  with  by  itself 
without  regard  to  the  portion  which  is  in  Hornsey, 
or  to  the  buildings  on  the  Hornsey  side  for  the 
purpose  of  determining  whether  it  was  a  new 
street  within  •  the  meaning  of  the  Metropolis- 
Management  Acts. 

The  justices  found  that  Colney  Hatch-lane 
taken  as  a  whole  was  sufficiently  built  upon  to  be 
a  street  before  the  Metropolis  Management  Act 
1855  came  into  operation,  and  they  were  of 
opinion  that  that  portion  of  the  lane  which  is  in 
Clerkenwell  could  not  be  dealt  with  by  itself  for 
the  purpose  of  determining  whether  it  was  a 
new  street,  and  for  these  reasons  they  dismissed 
the  summonses. 

The  question  for  the  opinion  of  the  court  was 
whether  that  portion  of  Colney  Hatch-lane  which 
is  in  Clerkenwell  could  be  dealt  with  by  itself 
without  regard  to  the  portion  which  is  in  Hornsey 
or  to  the  buildings  on  the  Hornsey  side  for  the 
purpose  of  determining  whether  it  is  a  new 
street. 

The  Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict  c.  102)  provides : 

Sect.  52.  Where  any  sewer  shall,  after  the  passing  of 
this  Aot,  be  constructed  by  any  vestry  or  district  board 
in  or  for  the  drainage  of  any  new  street,  or  of  any  house 
or  houses  erected  since  the  1st  day  of  January  1856,  the 
expense  of  constructing  snob  sewer  and  the  works  apper- 
taining thereto,  inoluding  the  oost  of  gullies,  side 
entrances,  lengths  of  sewer  at  tbe  intersection  of  streets, 
and  other  incidental  charges  and  expenses,  shall  be  borne- 
and  defrayed  by  the  owners  of  such  street  or  houses, 
and  of  the  land  bounding  or  abutting  on  snon  street 
respectively,  and  the  said  expenses  shall  be  apportioned 
by  the  vestry  or  district  board  in  snob  proportion  as  they 
may  deem  just,  Ac. 

Sect.  53.  Where  any  sewer  shall  be  constructed  by 
any  vestry  or  district  board  in  a  street  in  which,  pre- 
viously to  suoh  construction,  there  had  been  no  sewer, 
or  only  an  open  sewer,  but  where  sewers  rates  have  been 
levied  previously  to  suoh  construction,  the  expense  of 
constructing  such  sewer  and  the  works  appertaining 
thereto  .  .  .  shall  be  borne  and  defrayed  in  part 
only  by  the  owners  of  the  houses  situated  in  and  of  the- 
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land  bounding  and  abutting  on  Booh  street  respec- 
tively, fto. 

Macmorran,  Q.C.  (C.  JP.  PrUchard  with  him)  for 
the  appellants.  —  The  question  is  whether  this 
lane,  the  half  of  which  is  in  the  metropolis  and 
the  other  half  of  which  is  in  Middlesex,  is  a  new 
street  within  the  meaning  of  these  Acts.  The 
magistrates  were  wrong  in  holding  that  it  was 
not  a  new  street.  They  went  on  a  wrong  basis, 
as  they  assumed  that  the  road  must  be  treated  as 
a  whole.  "  Street "  is  denned  in  Beet.  250  of  the 
Act  of  1855  (18  &  19  Yict.  o.  120),  and  it  includes  "  a 
part  of  any  such  highway,  &c." ;  and  "  new  street " 
is  defined  in  sect.  112  of  the  Act  of  1862,  and  it 
applies  to  "all  streets  hereafter  to  be  formed 
or  laid  out "  and  "  a  part  of  such  street."  That 
definition  of  "  new  street "  may  not  apply  here, 
but  the  expressions  show  that  the  words  "  street " 
and  "new  street"  apply  not  only  to  the  whole 
street  but  to  a  part  of  such  street.  Then  sects.  52 
and  53  of  the  Act  of  1862  deal  with  the  expenses 
of  constructing  sewers  in  "  new  streets."  Applying 
these  provisions  here  why  should  not  that  portion 
of  the  highway  which  is  in  Clerkenwell  be  re- 
garded as  a  street  and  a  new  street  for  the  purpose 
of  the  authority  doing  what  they  could  not  other- 
wise do?  Although  this  lane  was  an  old  high- 
way it  had  become  a  new  street  by  the  erection 
of  these  buildings  on  the  Clerkenwell  side  since 
the  passing  of  these  Acts : 

Pound  v.   Plumstead  Board    of    Works,   L.   Rep. 
7  Q.  B.  183. 

This  half  of  the  road— the  Clerkenwell  half  — 
is  a  street  in  itself,  and  was  not  so  in  1856,  though 
the  lane  as  a  whole  is  found  to  be  a  street,  but  tbe 
Clerkenwell  side  of  the  road  was  not  then  a  street 
in  the  ordinary  acceptation  of  the  term.  The 
half  of  the  road  on  the  Clerkenwell  side  can  be 
dealt  with  by  itself  as  a  street  and  a  new  street, 
and  in  fact  had  to  be  so  dealt  with  because  in 
dealing  with  these  matters  the  local  authority 
cannot  go  beyond  the  extent  of  their  local  juris- 
diction, this  part  of  the  road  alone  being  in  the 
county  of  London.  This  part  of  the  road  ought 
therefore  to  be  considered  by  itself.  It  is  the 
Baxne  as  if  there  were  a  fence  down  the  middle  of 
the  road  along  the  boundary  line,  and  in  that 
case  there  would  be  houses  on  the  one  side — the 
Clerkenwell  side  —  and  a  fence  on  the  other, 
which  would  constitute  the  Clerkenwell  side  a 
street: 

Richards  t.  Kessick,  59  L.  T.  Bep.  318. 

This  vestry  would  only  have  jurisdiction  to  deal 
with  a  certain  width  of  this  road,  and  they  were 
not  able  to  deal  with  this  sewerage  until  they  had 
got  an  outfall.  Instead  of  considering  this  lane 
as  one  street*  there  are  in  fact  two  streets, 
namely,  that  on  the  Hornsey  side,  which,  being  in 
the  county  of  Middlesex,  is  under  the  Public 
Health  Acts,  and  that  on  the  Clerkenwell  side, 
which,  being  in  the  county  of  London,  is  under 
the  Metropolis  Management  Acts.  The  justices 
*ere therefore  wrong  in  holding  that  the  Clerken- 
well side  of  the  lane  could  not  be  dealt  with  by 
itself. 

Alexander  Glen  for  the  respondents. — The 
justices  were  right  in  treating  the  road  as  a  whole. 
Two  aaestions  arise,  whether  this  road  is  a  street, 
*nd  if  so,  whether  it  is  a  new  street  The  ques- 
tion whether  it  is  a  street  is  a  question  as  to  its 


physical  condition  at  the  time,  and  sect.  52  itself 
shows  that  the  physical  characteristic  of  the  road 
attaches  to  the  whole  street.  There  is  authority 
for  this  proposition,  as  in  Simmonds  v.  Fulham 
Vestry  (82  L.  T.  Rep.  497 ;  (1900)  2  Q.  B.  188),  a 
highway  of  which  one  side  was  covered  with 
houses  and  the  other  consisted  of  vacant  building 
land,  was  held  to  be  a  "  street."  This  Clerken- 
well half  of  the  street  is  the  half  of  an  old  street, 
and  having  once  had  that  characteristic  impressed 
on  it,  it  cannot  afterwards  acquire  a  new  character 
In  Richards  v.  Kessich  (ubi  sup.),  and  in  White  v. 
Fulham  Vestry  (74  L.  T.  Rep.  425),  which  followed 
it,  the  elements  of  newness  had  come  in  since  the 
date  of  the  Act.  but  it  is  not  so  in  this  case.  In 
White  v.  Fulham  Vestry  (ubi  sup.),  the  strip  of 
13ft.  thrown  in  on  the  southern  side  of  the  road  in 
the  year  1888  had  never  been  a  street  before  and 
had  never  acquired  the  character  of  a  street  at  all ; 
when  thrown  in  it  acquired  the  character  of  a 
street,  and  as  it  was  new  it  was  a  new  street. 
That  is  the  distinction  between  that  case  and  the 
present,  as  this  road,  taken  as  a  whole,  had  the 
character  of  a  street,  and  had,  in  fact,  become  a 
street  by  the  erection  of  the  buildings  on  the 
Hornsey  side  before  the  year  1856.  The  question 
being  really  one  as  to  the  physical  ohaiaoteror 
condition  of  the  road  at  the  time,  and  this  high- 
way having  had  impressed  on  it  the  character  of  a 
street  before  1856,  and  being  then  an  old  street, 
no  part  of  it  can  afterwards  become  a  new  street 
and  the  justices  were  right  in  so  holding.  He 
also  referred  to 

Fulham  Board  of  Works  v.  Goodwin,  35  L.  T.  Bep. 
907  ;  1  Ex.  Div.  400. 

Macmorran,  Q.C.  in  reply.         Qwf  ^  vuU 

Nov.  16.— Lord  Alyebstonb,  C.J. — This  case 
is  an  appeal  from  a  decision  of  justices  of  the 
county  of  London  sitting  at  High  gate  on  a 
summons  to  enforce  the  payment  of  two  sums  of 
130Z.  odd  and  11.  odd,  portions  of  the  expense  of 
making  a  certain  sewer  in  Colney  Hatch-lane 
which  had  been  charged  on  the  defendants,  the 
respondents  in  this  case,  as  frontagers.  The  facts 
are,  and  are  so  found  in  the  case,  that  Colney 
Hatch-lane  is  an  old  highway  forming  a  boundary 
between  a  detached  portion  of  the  parish  of  St. 
James  and  St  John,  Clerkenwell,  in  the  county 
of  London,  and  the  parish  and  urban  district  of 
Hornsey  in  the  county  of  Middlesex.  The  actual 
boundary  is  nearly  in  the  centre  of  the  lane,  but 
the  greater  part  is  within  the  parish  of  Clerken- 
well. The  case  then  goes  on  to  state  that  "  before 
the  year  1856,  when  the  first  of  the  Metropolis 
Management  Acts  came  into  operation  buildings 
had  been  erected  on  the  Hornsey  or  Middlesex 
side  of  the  lane  along  i. early  the  whole  of  its 
length,  but  on  the  Clerkenwell,  or  London  side  of 
the  lane,  there  were  at  that  time  only  about  seven 
or  eight  buildings  at  various  points."  The  case 
then  states  the  facts  as  to  the  construction  of  the 
sewer,  and  the  justices  having  stated  the  facts 
which  gave  rise  to  thin  claim  proceed  to  say: 
"  We  found  that  Colney  Hatch-lane,  taken  as  a 
whole,  was  sufficiently  built  upon  to  be  a  street 
before  the  Metropolis  Management  Act  1855  came 
into  operation,  and  w*  were  of  opinion  that  that 
portion  of  the  lane  which  is  in  Clerkenwell  could 
not  be  dealt  with  by  itself  for  the  purpose  of 
determining  whether  it  was  a  new  street.  The 
summons  was  taken  out  and  the  expenses  had  been 
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Apportioned  under  sects.  52  and  53  of  the  Metropolis 
Management  Amendment  Act  of  1862,  whereby 
if  drainage  is  done  in  a  new  street,  the  expenses 
can  be  apportioned  on  the  frontagers.  Speak  ins 
for  myself,  I  should  have  been  glad  if  I  could 
have  seen  my  wav  to  adopt  the  argument  for  the 
appellants.  I  think  there  is  a  great  deal  to  be 
said  for  the  view  that  it  was,  so  far  as  the  county 
of  London  and  the  parish  of  Clerkenwell  are 
concerned,  substantially  a  new  street,  and  the 
sewer  being  put  down  in  the  new  street  it  ought 
to  have  fallen  within  the  rule  which  was  applied 
in  the  Plumstead  case  (ubi  sup.).  Of  course  we 
do  not  sit  here  to  review  findings  of  fact,  and  I 
might  go  further  and  say  that  there  is  no  reason 
to  doubt,  or  even  to  criticise,  the  findings  of  fact, 
but  in  this  case  the  justices  have  found  as  a  fact 
that  Colney  Hatch-lane  had  become  a  street 
before  1856.  I  think  the  street  for  this  purpose 
must  be  taken  to  be  the  whole  road.  1  think  the 
justices  must  be  taken  to  have  found  that  the 
portion  of  the  street  which  was  in  Clerkenwell  is 
included  within  the  road  which  had  become  a 
street  at  the  date  that  was  mentioned ;  and  1  do 
not  think  it  is  open  to  the  appellants  to  argue 
that  for  the  purpose  of  this  section  the  part  of 
the  road  so  forming  part  of  the  street  can  he 
regarded  as  having  become  a  new  street  because 
building  on  that  side  of  it  has  been  carried  on 
very  extensively  since  the  year  1862.    I  think  the 

Soint  taken  by  the  learned  counsel  for  the  respon- 
ents  forms  a  strong  argument  that,  if  the 
boundary  had  happened  to  run  just  upon  the 
other  side  of  the  Hornsey  side  of  the  road,  even 
though  a  new  sewer  had  been  put  down  before 
there  had  been  a  large  amount  of  fresh  building, 
it  would  have  been  impossible  to  divide  the  road ; 
but,  whether  that  is  a  conclusive  argument  or 
not,  I  think,  in  the  face  of  these  findings,  we 
must  come  to  the  conclusion  that  the  justices 
here  arrived  at  a  right  finding  in  saying  that  they 
cannot  treat  the  particular  portion  of  Oolney 
Hatch-lane  which  is  in  the  county  of  London  as  a 
new  street  for  the  purposes  of  sect.  52  of  the  Act 
of  1862.  For  these  reasons  I  think  the  appeal 
must  be  dismissed  with  costs. 

Kennedy,  J. — I  am  of  the  same  opinion.  I 
think  we  fully  appreciate  the  argument  for  the 
appellants  and  the  suggestion  that  practically  the 
street  may  be  treated,  for  the  purpose  of  the 
parish  of  Clerkenwell,  as  a  street  of  which  one 
side  is  not  the  other  side  of  the  road  physically, 
but  is  a  line  drawn  at  the  boundary  of  the  juris- 
diction of  Clerkenwell,  running  longitudinally 
through  the  highway.  But  it  appears  to  me  that, 
in  the  absence  of  authority,  to  create  one  more 
artificiality  in  the  understanding  of  a  "street" 
and  "new  street"  is  clearly  not  to  be  desired; 
and,  in  the  face  of  the  finding  of  the  magistrates, 
from  which  I  see  no  reason  to  differ,  in  following 
what  I  may  call  the  primary  and  natural  sense  of 
the  words  "  street "  and  "  new  street "  we  do  not 
violate  any  interpretation  of  these  terms  as  given 
by  the  courts  in  reference  to  kindred  Acts  of 
Parliament.  1  prefer  to  say  that  the  view  taken 
by  the  magistrates  is  right,  that  they  are  right  in 
law  and  that  there  is  nothing  to  find  fault  with. 
Appeal  dismissed.    Leave  to  appeal. 

Solicitors  :  For  the  appellants,  Boulton,  Sons, 
and  Sandeman  ;  for  the  respondents,  Tatham  and 
Hardy. 


Nov.  17  and  21, 1900. 
(Before  Lord  Alvebstone,  C.J.,  Wills  and 
Wright,  JJ.) 
Jambs  (app.)  v.  Ivemey  and  another 
(reaps.),  (a) 
Registration  of  voters — Borough  a  county  of  itself 
— Freeholders  entitled  to  vote — Borough  added  to 
another  borough  not  a  county  of  itself— Right  of 
freeholders  to  vote  in  new  borough — Representa- 
tion of  the  People  Act  1832  (2  &  3  Will.  4,  c.  45), 
ss.  8,  31,  33,  and  ached.  E.— Redistribution  of 
Seats  Act  1885  (48  &  49  Vict  c.  23),  ss.  2,  7, 11, 
17,  and  scheds.  1,  5. 
The  borough  of  Haverfordwest  was  at  the  date  of 
the  Reform  Act  1832  a  county  of  itself  having 
the  right  of  returning  a  member  to  Parliament, 
and  the  freeholders  therein  had    the  right  of 
voting  in  the  election  for  such  member,  and  this 
right  of  the  freeholders  was   preserved  under 
sects.  31  and  33  of  that  Act  and  two  adjacent 
places  were  added  to  the  borough  and  shared  in 
the  right. 
By  the  Redistribution  of  Seats  Act  1885  the  borough 
of  Haverfordwest  ceased  to  exist  as  a  borouah 
and  was  included  in  the  county  of  Pembroke, 
and  it  was  then  under  the  Act  added  to  the 
borough  of  Pembroke  and    a  new  borough  of 
Pembroke  and  Haverfordwest  was  thus  created. 
Held,  that,  as  the  borough  of  Haverfordwest  woe 
added  to  the  borough  of  Pembroke  by  the  Act  of 
1885,  the  freeholders  in  Haverfordwest  lost  the 
right  which  they  possessed  up  to  1885  of  voting 
in  the  Haverfordwest  district,  and  were  no  longer 
entitled  as  freeholders  to  vote  in  the  new  borough 
of  Pembroke  and  Haverfordwest. 
Case  stated  by  Mr.  Arthur  Lewis,  the  revising 
barrister   for   the   borough   of    Pembroke   and 
Haverfordwest. 

At  a  court  held  on  the  10th  Sept.  1900  for  the 
revision  of  the  lists  of  voters  for  the  parish  of  St. 
Mary,  in  Haverfordwest,  within  the  borough, 
William  Charles  Ivemey,  of  17,  Princes- street, 
Pembroke  Dock,  on  the  list  of  Parliamentary 
electors  for  the  parish  of  St.  Mary,  Pembroke, 
Peter  Ward,  duly  objected  to  the  name  of  John 
James  being  retained  in  the  Parliamentary  list  of 
voters  for  the  borough,  intituled  "  List  of  the 
persons  entitled  to  be  registered  as  Parliamentary 
Voters  for  the  Parliamentary  Borough  of  Pern- 
broke  and  Haverfordwest  in  respect  of  any  right 
reserved  by  sects.  31  and  33  of  the  Reform  Act 
1832." 

The  facts  of  the  case  as  proved  or  admitted 
before  the  revising  barrister  were  as  follows : 

1.  The  name  of  John  James  appeared  in  the 
list  as  under : 

Name  of  the  voter  in  full,  surname  being  first :  James, 
John. 

Plaoe  of  abode  :  St.  Martin's-cresoent. 

Nature  of  qualification  5  Freehold  house. 

Description  of  qualifying  property  :  Fountain-row  and 
Pew-street. 

2.  The  town  of  Haverfordwest  was  a  county  of 
itself,  so  constituted  by  Royal  Charter  and  sta- 
tute, and  possessed  a  separate  Court  of  Quarter 
Sessions. 

3.  Before  the  Reform  Act  of  1832  the  county 
of  the  town  of  Haverfordwest  returned  a  member 
to  Parliament,  and  this  privilege  was  not  partici- 

(o)  Reported  by  W.  W.  Ore,  Esq.,  Barrister-at-Law. 
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pated  in  by  any  contributory  place,  but  by  sect.  8 
and  acted.  £  of  that  Act  the  towns  of  Fishguard 
and  Narberth  were  given  a  share  in  the  election 
of  the  member  for  Haverfordwest. 

By  the  same  section  and  schedule  certain  places 
were  given  a  share  in  the  election  of  the  member 
for  the  borough  of  Pembroke,  at  that  time  entirely 
distinct  from  Haverfordwest. 

By  the  Redistribution  of  Seats  Act  1885  a  new 
borough  was  constituted,  called  the  borough  of 
Pembroke  and  Haverfordwest,  and  comprising  the 
places  till  then  included  in  the  distinct  consti- 
tuencies of  Pembroke  and  of  Haverfordwest.  Free- 
holders in  the  town  and  county  of  Haverfordwest 
had  the  right  to  vote  in  the  election  of  a  member 
for  Haverfordwest  before  the  passing  of  the 
Reform  Act  of  1832,  and  have  continued  to  exer- 
cise that  right  without  interruption  or  objection 
down  to  the  present  year. 

4.  The  said  John  James  became  a  freeholder  of 
the  county  of  the  town  of  Haverfordwest  before 
the  passing  of  the  Redistribution  of  Seats  Act 
1885,  but  Beveral  of  the  persons  whose  names 
appeared  in  the  lists  intituled  as  aforesaid  had 
been  admitted  to  vote  as  freeholders  of  the  county 
of  the  town  of  Haverfordwest  since  the  passing  of 
that  Act. 

5.  The  form  of  the  objection,  omitting  the 
formal  parts,  was  as  follows : 

That  yon  have  no  qualification  to  vote  in  the  election 
of  a  member  for  the  Parliamentary  borough  of  Pem- 
broke and  Haverfordwest,  the  nature  of  the  alleged 
qualification  as  mentioned  in  the  thixd  oolnmn  of  the 
Kit  not  being  by  law  a  qualification  to  vote  as  aforesaid. 

6.  It  was  agreed  that  the  decision  of  the  revising 
barrister  should  govern  the  cases  of  all  voters 
whose  names  appeared  on  and  of  persons  claiming 
to  have  their  names  inserted  in  tire  lists  of  Parlia- 
mentary electors  in  respect  of  freehold  qualifica- 
tions in  the  parishes  of  St.  Mary,  St.  Thomas,  St. 
Martin,  Prendergast,  Cartlett  and  JFurzy  Park, 
and  Portfield  within  the  town  and  county  of 
Haverfordwest,  within  the  said  borough. 

It  was  contended  on  behalf  of  the  respondents 
as  follows : 

7.  That  by  sect.  31  of  the  Reform  Act  1832  the 
rights  of  the  freeholders  of  the  county  of  the 
town  of  Haverfordwest  to  vote  in  the  election  of  a 
member  for  the  county  of  the  town  of  Haverford- 
west were  preserved,  and  that  the  Act  did  not 
interfere  with  the  right  of  the  county  of  the  town 
to  be  represented  in  Parliament  except  that  by 
sect.  8  and  sched.  E  the  adjacent  places  of 
Narberth  and  Fishguard  were  admitted  to  share 
in  the  election  of  the  member  for  Haverfordwest, 
and,  together  with  the  county  of  Haverfordwest, 
thenceforth  constituted  the  Haverfordwest  district 
or  Parliamentary  borough  of  Haverfordwest. 

8.  That  by  sect.  2  and  the  1st  schedule  of  the 
Redistribution  of  Seats  Act  1885  (48  &  49  Vict, 
e.  23)  the  Haverfordwest  district  ceased  to  return 
any  member,  and  the  county  of  the  town  of 
Haverfordwest  was  for  the  purpose  of  Parlia- 
mentary elections  included  in  the  county  at  large 
of  Pembroke. 

9.  That  by  sect.  17  of  the  same  Act  the  righto 
of  freeholders  in  the  area  of  what  was  formerly 
the  county  of  the  town  of  Haverfordwest  were 
preserved  for  the  purpose  of  enabling  them  to 
rote  in  the  election  ox  a  member  for  the  county 
of  Pembroke  at  large  in  respeot  of  the  same 


qualifications  which  formerly  enabled  them  to  vote 
in  the  election  of  a  member  for  the  abolished 
Parliamentary  borough. 

10.  That  by  sect.  7  of  the  same  Act  the 
Parliamentary  borough  of  Pembroko  was  for 
all  purposes  of  and  relating  to  Parliamentary 
elections  enlarged  bo  as  to  comprise  the  places 
comprised  in  the  abolished  Parliamentary  borough 
of  Haverfordwest,  and  by  sect.  11  the  law  relating 
to  the  elections  for  the  Parliamentary  borough  of 
Pembroke  was  made  to  apply  as  if  the  places 
comprised  in  the  area  of  the  former  Parliamentary 
borough  of  Haverfordwest  were  named  in  the 
Reform  Act  of  1832  as  places  sharing  in  the 
election  of  a  member  for  Pembroke,  and  the  new 
enlarged  borough  received  the  name  of  Pembroke 
and  Haverfordwest. 

11.  That  by  the  law  relating  to  the  elections  for 
the  Parliamentary  borough  of  Pembroke,  free- 
holders had  no  right  to  vote  for  the  election  of 
the  member  for  the  borough,  because  Pembroke 
never  was,  like  Haverfordwest  or  Southampton,  a 
county  of  a  town  or  of  a  city  like  Bristol,  Exeter, 
and  Norwich,  and  therefore  the  freeholders  who 
used  to  have  a  right  to  vote  for  the  member  for 
the  borough  of  Haverfordwest  district  were  not 

given  any  right  to  vote  for  the  borough  of  Pem- 
roke,  but  had  instead  a  right  to  vote  for  the 
member  for  the  county  of  Pembroke. 

12.  That  sects.  31  and  33  of  the  Reform  Act 
1832  are  totally  inapplicable  to  give  freeholders 
any  right  to  vote  in  the  election  of  the  member 
for  the  borough  of  Pembroke,  because  such 
member  serves  not  merely  for  the  county  of  the 
town  of  Haverfordwest  and  places  sharing  there- 
with, but  he  serves  for  the  whole  new  borough 
which  is  Pembroke  and  places  sharing  with 
Pembroke. 

It  was  contended  on  behalf  of  the  appellant 
as  follows : 

13.  That  Haverfordwest  as  a  county  could  not 
be  distinguished  from  Haverfordwest  as  a  place. 
That  the  effect  of  the  Redistribution  Act  1885 
was  to  transfer  Haverfordwest  with  its  contribu- 
tory places  of  Fishguard  and  Narberth  and  all 
its  franchises  (including  freeholders)  to  the  new 
borough  of  Pembroke  and  Haverfordwest,  and 
that  no  section  of  that  Act  dealt  with  the  free- 
holders of  Haverfordwest  as  a  separate  class  of 
voters. 

14.  That  the  disfranchisement  of  the  Parlia- 
mentary borough  of  Haverfordwest  as  a  separate 
political  entity  and  its  junction  with  the  Parlia- 
mentary borough  of  Pembroke  in  the  new  borough 
was  sufficiently  effected  by  the  first  paragraph 
of  sect.  2,  the  first  part  of  the  1st  schedule, 
sect.  7,  and  the  5th  schedule  of  the  Redistribu- 
tion Act. 

15.  That  the  second  paragraph  of  sect.  2  and 
the  second  part  of  the  1st  schedule  of  that  Act 
made  no  distinction  between  Haverfordwest  and 
the  other  counties  of  towns  and  cities  mentioned 
therein  (which  have  become  entirely  parts  of 
certain  counties  as  set  out  in  the  7th  schedule), 
and  no  distinction  between  freeholder  and  occupa- 
tion voters  in  any  of  the  several  towns  and  cities, 
and  that  in  so  far  as  this  section  was  intended  to 
apply  to  Haverfordwest  (which  has  not  been  made 
part  of  a  county,  and  is  not  included  in  the  7th 
schedule)  it  is  inconsistent  with  the  later  sections 
of  the  same  Act  (sect*  7,  sched.  5,  sect.  11),  and 
is  therefore  of  no  effect. 
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16.  That  sects.  7  and  11  of  the  Redistribution  Act 
and  ached  5  expressly  include  in  the  new  borough 
of  Pembroke  and  Haverfordwest  the  old  Parlia- 
mentary borough  of  Haverfordwest  with  all  the 
franchises  theretofore  exercised  in  Haverfordwest 
itself. 

17.  That  if  Haverfordwest  had  been  named  in 
the  Act  of  1832  as  sharing  with  Pembroke  in  the 
election  of  a  member,  its  freeholders  would  have 
been  entitled  to  the  protection  of  sects.  31  and  33 
of  that  Act,  these  sections  not  beinfj  limited  to 
constituencies  including  nothing  besides  a  town 
and  county  and  Haverfordwest  then  sharing  its 
representation  with  two  other  places. 

18.  That  sect.  17  of  the  Act  of  1885  applied  only 
to  the  question  of  time  for  the  first  registration 
and  operated  as  far  as  the  Haverfordwest  free- 
holders were  concerned  to  enable  them  for  the 
purpose  of  voting  for  the  new  borough  to  have 
creait  for  the  time  of  their  holding  their  qualifi- 
cations in  the  old  borough.  That  this  section 
applied  to  all  classes  of  voters  and  did  not  operate 
to  preserve  any  right  of  Haverfordwest  freeholders 
to  vote  in  the  county  of  Pembroke. 

19.  It  was  alternatively  contended  that  even  if 
the  contentions  of  the  objector  were  well  founded, 
John  James,  having  been  on  the  register  prior  to 
1885,  was  entitled  to  remain  on  under  sect.  17  of 
the  Redistribution  Act  and  sect.  10  of  the  Repre- 
sentation of  the  People  Act  1884. 

20.  The  revising  barrister  was  of  opinion 
that  the  contentions  of  the  respondents  were 
correct  and  that  for  the  reasons  submitted 
by  him  the  nature  of  the  qualification  of  the 
appellant  as  alleged  in  the  third  column  of  the 
list,  was  not  by  law  a  qualification  to  vote  in 
the  election  of  a  member  for  the  Parliamentary 
borough  of  Pembroke  and  Haverfordwest,  and 
accordingly  expunged  his  name  from  the  list. 

21.  The  appellant  having  duly  delivered  a  notice 
in  writing  that  he  was  desirous  of  appealing 
against  the  decision  and  having  requested  the 
revising  barrister  to  name  William  Odyerne  Hulm, 
town  clerk  of  the  borough  of  Pembroke,  as  re- 
spondent, in  addition  to  William  Charles  Ivemey, 
the  revising  barrister  stated  the  above  case  accord- 
ingly for  the  opinion  of  Her  Majesty's  High  Court 
of  Justice,  Queen's  Bench  Division. 

22.  If  the  court  should  be  of  opinion  that  the 
decision  of  the  revising  barrister  was  right  the 
lists  of  Parliamentary  electors  intituled  as 
stated  in  the  special  case  for  the  several 
parishes  mentioned  in  par.  6  of  this  case  and  of 
all  claimants  to  be  inserted  in  the  respective 
lists  are  to  remain  as  revised  by  him.  If  the  court 
should  be  of  opinion  that  his  decision  was  wrong, 
then  the  names  of  voters  and  claimants  are  to  be 
restored  to  and  inserted  in  the  lists  respectively. 

The  Representation  of  the  People  Act  1832 
{2  &  3  Will.  4,  c.  45) — commonly  called  the  Reform 
Act  1832— provides : 

Scot.  8.  And  be  it  enacted,  that  each  of  the  places 
named  in  the  first  oolnmn  of  the  schedule  (£)  to  this  Act 
annexed  shall  have  a  share  in  the  election  of  a  member 
to  serve  in  all  future  Parliaments  for  the  shire,  town,  or 
borough  which  is  mentioned  in  conjunction  therewith 
and  named  in  the  second  column  of  the  said  schedule  (E). 

In  the  sched.  (£)  the  places  Narberth  and 
Fishguard  are  mentioned  in  the  first  column  as 
sharing  with  Haverfordwest  mentioned  in  the 
second  column. 


Sect.  31.  In  every  city  or  town  being  a  county  of 
itself,  in  the  election  for  which  freeholders  or  burgage 
tenants,  either  with  or  without  any  superadded  qualifi- 
cation, now  have  a  right  to  vote,  every  such  freeholder 
or  burgage  tenant  shall  ba  entitled  to  vote  in  the  election 
of  a  member  or  members  to  serve  in  all  future  Parlia- 
ments for  snob  city  or  town,  provided  he  shall  be  duly 
registered  according  to  the  provisions  hereinafter  con- 
tained ;  .  .  .  Provided  also,  that  every  freehold  or 
burgage  tenement  which  may  be  situate  without 
the  present  limits  of  any  suoh  city  or  town  being  a 
county  of  itself,  but  within  the  limits  of  snob  city  or 
town,  as  the  same  shall  be  settled  and  described  by  the 
Act  to  be  passed  for  that  purpose  as  hereinbefore  men- 
tioned, shall  confer  the  right  of  voting  in  the  election  of 
a  member  or  members  to  serve  in  any  future  Parliament 
for  snob  city  or  town  in  the  same  manner  as  if  suoh 
freehold  or  burgage  tenement  were  situate  within  the 
present  limits  thereof. 

Sect.  33.  And  ba  it  enacted,  that  no  person  shall  be 
entitled  to  vote  in  the  election  of  a  member  or  members 
to  serve  in  any  future  Parliament  for  any  city  or  borough  ; 
save  and  except  in  respect  of  some  right  conferred  by 
this  Act,  or  as  a  burgess  or  freeman,  or  as  a  freeman 
and  liveryman,  or,  in  the  case  of  a  city  or  town  being  a 
county  of  itself,  as  a  freeholder  or  burgage  tenant,  aa 
hereinbefore  mentioned:  Provided  always,  that  every 
person  now  having  a  right  to  vote  in  the  election  for 
any  city  or  borough  (except  those  enumerated  in  the 
said  schedule  A)  in  virtue  of  any  other  qualification  than 
as  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman, 
or,  in  the  case  of  a  city  or  town  being  a  county  of  itself, 
as  a  freeholder  or  burgage  tenant,  as  hereinbefore  men- 
tioned, shall  retain  such  right  of  voting  so  long  as  he 
shall  be  qualified  as  an  elector  according  to  the  usages 
and  customs  of  such  city  or  borough  or  any  law  now  in 
force,  and  suoh  person  shall  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future 
Parliament  for  suoh  city  or  borough,  if  duly  registered 
aooording  to  the  provisions  hereinafter  contained,  Ac. 

The  Redistribution  of  Seats  Act  1885  (48  &  49 
Vict.  c.  23)  provides : 

Seot.  2.  From  and  after  the  end  of  this  present  Par- 
liament the  Parliamentary  boroughs  named  in  the  first 
part  of  the  first  schedule  to  this  Act  shall  cease  as 
boroughs  to  return  any  member.  Each  of  the  counties 
of  cities  and  towns  in  the  second  part  of  the  said  schedule 
named  shall,  for  the  purpose  of  Parliamentary  elections, 
be  included  in  the  county  at  large  named  opposite 
thereto  in  that  part  of  the  said  sohednle. 

In  the  first  part  of  the  1st  schedule  amongst 
the  boroughs  which  are  to  cease  as  boroughs  to 
return  any  member  is  the  borough  of  Haverford- 
west (district),  in  the  county  of  Pembroke. 

In  part  2  of  the  1st  schedule  it  is  said :  "  Each 
county  of  a  city  or  of  a  town  named  below  shall, 
for  the  purpose  of  Parliamentary  elections,  be 
included  in  the  county  at  large  placed  opposite  to 
it,"  and  in  this  list  the  county  of  Haverfordwest 
is  to  be  included  in  the  county  of  Pembroke. 

Seot.  7. — (1)  From  and  after  the  end  of  this  present 
Parliament  each  of  the  Parliamentary  boroughs  named 
in  the  fifth  schedule  to  this  Act  shall,  for  all  purposes  of 
and  relating  to  Parliamentary  elections,  include  the  places 
and  be  comprised  within  the  boundaries  which  are  re- 
spectively specified  and  described  in  the  said  schedule, 
and  shall  not  include  the  plaoes  which  are  either  therein 
specified  and  described  as  excluded,  or  are  included 
by  this  Act  in  any  other  Parliamentary  borough. 
(2)  Where,  by  virtue  of  this  section,  any  area  is  added 
to  a  borough  being  a  county  of  a  city  or  of  a  town  in 
which  freeholders  are  entitled  to  vote  for  the  borough, 
that  area  shall,  for  all  purposes  of  and  relating  to  Par- 
liamentary elections  held  after  the  end  of  this  present 
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Puhament,  form  part  of  the  ooonty  of  a  city  or  town, 
and  not  of  the  ooonty  at  large  of  which  it  haa  heretofore 
formed  part. 

In  the  5th  schedule  referred  to  in  sub-sect.  1 
of  this  section,  the  Parliamentary  borough  of 
Pembroke  is  to  include  the  present  Parliamentary 
borough  of  Pembroke,  and  the  places  comprised 
in  the  area  of  the  present  Parliamentary  borough 
of  Haverfordwest. 

Sect  11.  The  law  relating  to  the  elections  for  the 
Parliamentary  borough  of  Pembroke  shall  apply  as  if  the 
places  comprised  in  the  area  of  the  present  Parliamentary 
borough  of  Haverfordwest  were  named  in  the  Aot  of 
toe  session  of  the  second  and  third  yean  of  the 
ragn  of  King  William  the  Fourth,  chapter  forty-five,  as 
places  sharing  in  the  election  of  a  member  for  Pembroke, 
and  the  borough  shall  be  called  Pembroke  and  Haver- 


Sect.  17.  Where  a  place  in  which  the  qualifying  pro- 
petty  of  any  voter  is  situate  ia  changed  from  one  Par- 
liamentary area  to  another,  then,  on  the  occasion  of  the 
first  registration  of  Parliamentary  voters  which  takes 
place  after  the  passing  of  this  Aot,  snch  voter  shall,  as 
letpeots  his  right  to  have  his  name  placed  on  the  register 
and  other  rights  of  registration,  whether  arising  ont  of 
roccosoive  occupation  or  the  occupation  of  the  same 
lodgings  or  otherwise,  stand  in  the  same  position,  so  far 
as  circumstances  admit,  in  relation  to  the  new  area  as 
as  would  have  stood  in  if  this  Aot  had  been  in  foroe 
before  the  commencement  of  the  period  of  qualification, 
and  snob  voter  had  acquired  his  rights  under  the  law  in 
fores  at  such  commencement  as  amended  by  this  Aot 
and  the  Representation  of  the  People  Aot  1884,  and  so 
mnoh  of  the  register  of  voters  existing  at  the  passing  of 
this  Aot  as  relates  to  the  new  area  had  been  a  register 
for  the  new  area.  A  place  shall  be  deemed  to  be  ohanged 
from  one  Parliamentary  area  to  another  when  it  becomes 
part  of  a  constituency  of  whioh  it  did  not  form  part 
before  the  passing  of  this  Aot,  Ac. 

Dickens,  Q.C.  (Lewis  Coward  with  him)  for  the 
appellant. — The  revising  barrister  was  wrong  in 
disallowing  the  appellant's  vote.  We  start  with 
this,  that  at  the  time  of  the  passing  of  the  Reform 
Act  1832  the  town  of  Haverfordwest  was  a  county 
of  itself,  and  had  the  right  to  return  a  member  of 
Parliament,  and,  being  a  county,  freeholders 
therein  had  the  right  to  vote  in  the  election  of 
that  member.  Then  came  the  Reform  Act  1832, 
and  sect  31  of  that  Act  preserved  the  right  of  the 
freeholders  in  every  city  or  town  being  a  county 
of  itself  who  then  had  the  right  to  vote,  to  vote 
in  the  election  for  all  future  Parliaments.  Haver- 
fordwest comes  under  this  section,  as  it  was  then 
a  county  of  itself  and  its  freeholders  had  the  right 
to  vote,  and  therefore  by  this  section  the  right  of 
those  freeholders  to  vote  is  preserved.  By  the 
proviso  at  the  end  of  the  section  this  right  of  the 
freeholders  to  vote  is  also  preserved  so  far  as 
regards  freehold  tenements  coming  within  the 
district  of  Haverfordwest  which  might  be  added 
to  the  town  of  Haverfordwest  in  pursuance  of  the 
Act  That  is  to  say,  the  freeholder  in  Haverford- 
west has  his  right  reserved  to  him  to  vote  in 
Haverfordwest,  and  he  does  not  have  it  the  less 
reserved  to  him  if  the  election  is  for  the  larger 
vea  brought  in  under  the  Act.  Then  sect.  8  of 
the  Act  shows  that  Narberth  and  Fishguard  are 
added  to  the  county  of  the  town  of  Haverford- 
west, and  the  freeholders  in  those  added  districts 
share  in  the  rights  reserved  to  vote  in  the  Haver- 
fordwest district  Then  by  sect.  9  the  boundaries 
of  certain  places  are  to  be  settled  by  an  Aot  to 
'be  passed  in  the  same  session,  and  by  the  Parlia- 
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mentary  Boundaries  Act  1832  (2  &  3  Will.  4, 
o.  64),  sched.  (O),  No.  50,  the  boundaries  of  Haver- 
fordwest district  —  comprising  Haverfordwest, 
Fishguard,  and  Narberth  —  were  settled  and 
described.  Then  sect.  33  of  the  Act  expressly 
recognises  the  right  of  the  freeholder  as  such  to 
vote  in  the  city  or  town  which  k  a  county  of 
itself;  and  in  the  proviso  provides  that,  in  the 
case  of  a  city  or  town  being  a  county  of  itself,  every 
person  who  has  the  right  to  vote  as  a  freeholder 
shall  retain  such  right  of  voting,  and  be  entitled 
to  vote  in  any  future  elections,  if  he  is  duly  regis- 
tered. This  applies  to  the  Haverfordwest  district, 
and  the  rights  of  the  freeholders  are  thus  pre- 
served to  vote  as  freeholders  in  future  elections, 
as  Haverfordwest  was  and  still  remained  up  to 
1885  a  county  of  itself.  The  Aot  contemplated 
that  the  electoral  area  might  be  larger  than  the 
original  city  or  town,  but  it  did  not  say  that  the 
freeholder  was  only  entitled  to  vote  for  this  city 
or  town  being  a  county  of  itself  so  long  as  the 
electoral  area  remained  the  same.  Therefore  it 
is  clear  that  up  to  the  passing  of  the  Redistribution 
of  Seats  Act  1885  the  freeholder  had  a  rijjht  to 
vote  in  the  Haverfordwest  district  Coming  to 
the  Act  of  1885,  the  construction  of  the  Act 
ought  to  be  in  favour  of  the  franchise,  and  if  a 
person  has  already  got  a  franchise  there  ought  to 
be  clear  and  express  words  before  that  franchise  is 
taken  away.  There  are  no  such  express  words  in 
the  Act  of  1885  which  take  away  the  franchise 
which  the  appellant  admittedly  had  before  1885. 
All  that  sect.  2  does  is  to  say  that  the  borough  of 
Haverfordwest  district  is  to  cease  as  a  separate 
borough  and  is  to  be  included  in  the  county  of 
Pembroke  at  large.  Then  sect  7  merely  included 
the  then  existing  borough  of  Haverfordwest  in 
the  borough  of  Pembroke,  and  it  ought  to  be 
taken  that  it  included  it  with  all  its  franchises,^ 
including  the  freehold  franchise,  and  sect.  11 ' 
creates  the  new  borough  of  Pembroke  and  Haver- 
fordwest, and  it  is  in  this  new  borough  that  the 
present  vote  is  claimed.  That  section  is  not 
against  the  appellant  as  it  does  not  exclude  this 
right  On  the  contrary,  when  taken  in  conjunc- 
tion with  the  definition  in  sect  24  of  the  "  law 
relating  to  the  Parliamentary  elections,"  it  seems 
to  preserve  the  right  Sect  31  of  the  Act  of  1832 
distinctly  shows  that  ifyou  have  places  sharing  in 
the  representation  of  Haverfordwest,  those  places 
are  entitled  to  vote  for  the  whole  area.  So,  under 
sect.  11,  if  Haverfordwest  shares  with  Pembroke  it 
shares  in  the  same  way,  retaining  all  its  franchises. 
That  section  does  not  take  away  the  right  whioh 
had  been  preserved  by  an  Act  of  Parliament ;  the 
words  of  it  are  not  words  of  exclusion,  but  of 
inclusion,  and  those  words  of  inclusion  are  not 
sufficient  to  exclude  the  right  which  had  been 
already  reserved.  The  voter  has  no  less  the  right 
to  vote  for  the  city  or  town  because  the  city  or 
town  forms  part  of  a  larger  area.  There  is 
nothing  in  sect.  17  to  take  away  the  right,  though 
we  do  not  now  rely  on  it. 

Bray,  Q.O.  and  8.  G.  Lushington,  for  the 
respondents,  were  not  called  upon  to  argue. 

Lord  Alvbrstone,  G.J. — This  case  is  some- 
what of  a  tangle  until  the  sections  are  carefully 
examined ;  but  when  the  sections  are  carefully 
examined  I  think  the  matter  is  reasonably  clear, 
and  that  the  decision  of  the  revising  barrister  was 
right    The  case  is  of  importance  because  we  are 
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not  dealing  here  only  with  the  case  of  the  personal 
claim  to  vote  of  this  particular  appellant,  as  it 
has  been  found  by  the  revising  barrister  that  the 
decision  is  to  govern  the  cases  of  ail  voters  whose 
names  appear  on,  and  of  all  persons  claiming  to 
have  their  names  on,  the  list  of  Parliamentary 
electors  in  respect  of  freehold  qualifications  in 
certain  parishes.  Therefore,  as  was  admitted  by 
counsel  for  the  appellant,  this  is  a  claim,  if  it  be 
well  founded,  for  freeholders  in  Haverfordwest 
and  the  two  places  of  Narberth  and  Fishguard 
added  to  Haverfordwest  under  the  Act  of  1832,  to 
claim  in  the  borough  of  Pembroke  and  Haver- 
fordwest not  an  occupation  vote,  or  not  a  vote 
subject  to  conditions  of  ordinary  borough  votes, 
but  a  freehold  vote — that  is  to  say,  a  vote  in 
respect  of  the  possession  of  freeholds.  If  the 
contention  for  the  appellant  is  right,  the  free- 
holders of  those  two  places  Narberth  and  Fish- 
guard would  be  entitled,  as  well  as  the  freeholders 
in  Haverfordwest  itself,  to  vote  in  this  borough, 
and  it  makes  no  difference  that  they  may  never 
have  voted,  as  has  been  suggested.  But  for  the 
purposes  of  this  point  I  will  deal  with  it  as  a 
claim  of  a  freeholder  who  has  acquired  a  freehold 
in  Haverfordwest ;  and  I  only  indicate  it  to  show 
that  there  is  an  important  question  here  beyond 
the  question  raised  by  this  particular  appellant. 
At  the  time  of  the  passing  of  the  Reiorm  Act 
of  1832,  Haverfordwest  was  a  city  or  town  which 
was  a  county  of  itself,  and  it  is  taken — and  it  is 
not  disputed  by  the  respondents — that  the  free- 
holders in  that  town  or  county  of  itself  were 
entitled  to  vote.  I  assent  to  the  argument  for 
the  appellant  that  the  effect  of  the  Act  of  1832 
and  the  provisions  of  sect.  31  read  together  with 
the  provisions  of  sects.  8  and  9  and  the  schedules 
therein  referred  to  was  that  freeholders  in  Haver- 
fordwest were  entitled  to  their  vote  as  freeholders. 
And  it  seems  to  me  that  the  effect  of  one  pro- 
viso in  sect.  31  was  to  bring  in  for  the  purposes 
of  voting  for  the  town  or  county  of  Haverford- 
west those  two  districts,  namely,  Narberth  and 
Fishguard — which  counsel  for  the  respondents 
now  says  never  have  claimed  in  the  borough  of 
Pembroke  and  Haverfordwest  a  separate  freehold 
vote— and  to  make  those  two  districts  part  of 
the  town  or  county  of  Haverfordwest  being  a 
county  of  itself.  The  proviso  to  that  sect.  31  in 
my  opinion  makes  it  reasonably  clear  "  that  every 
freehold  or  burgage  tenement  which  may  be 
situate  without  the  present  limits  of  Haverford- 
west " — putting  in  Haverfordwest  instead  of  the 
words  "  any  such  city  or  town  " — "  being  a  county 
of  itself,  but  within  the  limits  of  such  city  or 
town  as  the  same  shall  be  settled  and  described 
by  the  Act  to  be  passed  for  that  purpose  as 
hereinbefore  mentioned,  shall  confer  the  right  of 
voting  in  the  election  of  a  member  or  members 
to  serve  in  any  future  Parliament  for  such  city  or 
town  in  the  same  manner  as  if  such  freehold  or 
burgage  tenement  were  situate  within  the  present 
limits  thereof."  Therefore  I  assent  to  the  view 
presented  to  us  by  counsel  for  the  appellant  that 
after  the  passing  of  the  Act  of  1832  the  free- 
holders in  Haverfordwest — and  I  should  myself 
have  thought  certainly  the  freeholders  in  Narberth 
and  Fishguard — were  entitled  to  their  vote  by 
virtue  of  their  freeholds.  The  important  question 
in  this  case,  as  the  revising  barrister  has  indicated, 
is  whether  the  rights  are  continued  and  saved  by 
the  Redistribution  of   Seats  Act   1885,  and  if 


counsel  for  the  appellant  had  shown  us  that  either 
the  Act  is  silent,  or  that  the  point  has  not  been 
dealt  with  sufficiently  to  alter  the  character  of 
Haverfordwest  with  the  two  additions  to  it  under 
the  Act  of  1832,  then  I  think  he  would  have 
made  good  his  point.  But  when  we  look  at  the 
Act  of  1885,  not  only  has  the  matter  been  dealt 
with,  but  I  think  it  is  reasonably  clear  that  it  was 
dealt  with  from  the  point  of  view  of  not  preserving 
any  longer  to  Haverfordwest  the  privileges  which 
it  would  have  had  if  it  had  remained  a  county  of 
itself,  and  that  Haverfordwest  both  for  borough 
purposes  and  for  county  purposes  has  become 
part,  as  to  the  borough  purposes  of  the  borough 
of  Pembroke  and  as  to  the  county  purposes  of 
the  county  of  Pembroke,  for  the  purpose  of  a 
person  entitled  therein  having  a  vote.  1  will  now 
go  through  the  sections  of  the  Redistribution  of 
Seats  Act  1885,  which  are  agreed  to  be  material. 
First  of  all,  sect  2  says :  "  From  and  after  the  end 
of  this  present  Parliament  the  Parliamentary 
boroughs  named  in  the  first  part  of  the  first  sche- 
dule to  this  Act  shall  cease  as  boroughs  to  return 
any  member.  Each  of  the  counties  of  cities  and 
towns  in  the  second  part  of  the  said  schedule 
named  shall,  for  the  purpose  of  Parliamentary 
elections,  be  included  in  the  county  at  large 
named  opposite  thereto  in  that  part  of  the  said 
schedule.  Again  we  find  that  Haverfordwest  is 
in  the  second  part,  and  therefore  becomes  part  of 
the  county  of  Pembroke  for  the  purpose  of  what- 
ever is  given  by  its  becoming  part  of  the  county. 
We  now  come  to  sect.  7,  which,  in  my  opinion,  is, 
taken  with  sect.  11,  the  important  and  governing 
section.  The  1st  sub-section  of  sect.  7  is  this : 
"  From  and  after  the  end  of  this  present  Parlia- 
ment each  of  the  Parliamentary  boroughs  named 
in  the  fifth  schedule  to  this  Act  shall  for  all  pur- 
poses of  and  relating  to  Parliamentary  elections 
inolude  the  places  and  be  comprised  within  the 
boundaries  which  are  respectively  specified  and 
described  in  the  said  schedule,  and  shall  not 
include  the  places  which  are  either  therein  speci- 
fied and  described  as  excluded,  or  are  included  by 
this  Act  in  any  other  Parliamentary  borough. 
Then,  when  we  turn  to  the  5th  schedule,  we  find 
that  the  borough  of  Pembroke  includes  the  present 
Parliamentary  borough  of  Pembroke  and  the 
places  oomprised  in  the  present  Parliamentary 
borough  of  Haverfordwest.  Therefore,  if  there  is 
nothing  else,  the  effect  of  that  legislation  is  to 
take  the  area  which  counsel  for  the  appellant 
has  described  as  having  previously  been  the 
county  of  itself  of  Haverfordwest  and  to 
put  it  into  the  borough  of  Pembroke.  Now, 
if  it  could  be  shown  that  the  position  of 
Haverfordwest  as  a  county  of  itself  was  in- 
tended still  to  be  maintained,  or  if,  in  other 
words,  Pembroke  had  been  added  to  the  county 
of  Haverfordwest  in  the  same  way  as  Narberth 
and  Fishguard  were  added  to  it  in  the  year  1832, 
I  think  the  appellant's  argument  would  be  abso- 
lutely unanswerable.  But,  as  far  as  I  have  gone, 
it  seems  to  me  reasonably  clear  that  the  lan- 
guage says  that  Haverfordwest  shall  be  added 
to  Pembroke,  and  not  Pembroke  added  to  Haver- 
fordwest. But  when  I  read  on  to  sub-sect.  2 
of  the  same  section,  I  think  it  is  clear  that  the 
point  was  not  overlooked,  but  was  intended  to  be 
dealt  with  in  the  cases  where  the  state  of  things 
which  counsel  for  the  appellant  has  contended 
for  did   arise,  because    sub-sect  2   says  this: 
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"Where,  by  virtue  of  this  section,  any  area  is 
added  to  a  borough  being  a  county  of  a  city  or  of 
a  town  in  which  freeholders  are  entitled  to  vote 
for  the  borough,  that  area  shall,  for  all  purposes 
of  and  relating  to  Parliamentary  elections  held 
after  the  end  of  this  present  Parliament,  form 
part  of  the  county  of  a  city  or  town,  and  not  of  the 
scanty  at  large  of  which  it  has  heretofore  formed 
part"  As  I  have  said,  if  it  were  true  that  on  the 
facts  Pembroke  had  been  added  to  Haverfordwest, 
I  think  the  appellant  could  then  claim  the  benefit 
of  sub-sect.  2  of  sect.  7.  Though  it  is  not  really 
necessary  for  our  present  purpose  to  know  actually 
as  a  fact,  yet  I  believe  that  there  are  towns 
still  in  the  United  Kingdom  which,  since  this 
Act  of  1885,  have  been  counties  in  themselves,  and 
to  which  sub-sect.  2  of  sect.  7  applies.  Whether 
1  am  right  or  not  in  that  assumption  and  belief 
is  immaterial,  because  it  is  quite  clear  that  that 
was  the  case  which  the  Act  of  Parliament  con- 
templated. Now,  in  order  to  get  rid  of  any 
difficulty  as  suggested  that  this  case  has  been 
overlooked,  this  particular  district  was  dealt  with 
by  the  2nd  sub-section  of  sect.  11,  which  is  as 
follows:  "The  law  relating  to  the  elections  for 
the  Parliamentary  borough  of  Pembroke  shall 
apply  as  if  the  places  comprised  in  the  area  of  the 
present  Parliamentary  borough  of  Haverfordwest 
were  named  in  the  Act  of  the  session  of  the  second 
and  third  years  of  the  reign  of  King  William  the 
Fourth,  chapter  forty-five,  as  places  sharing  in 
the  election  of  a  member  for  Pembroke,  and  the 
borough  shall  be  called  Pembroke  and  Haverford- 
west. In  my  opinion,  to  carry  on  the  benefit 
to  Haverfordwest  it  would  at  least  have  been 
necessary  to  say,  "and  the  borough  of  Pem- 
broke and  Haverfordwest  shall  be  deemed 
to  be  a  county  in  itself" — words  which  we  do 
not  find.  Whether  that  would  have  been 
necessary  or  not — and  other  words  might  have 
had  the  same  effect — I  am  clearly  of  opinion 
that  the  effect  of  this  legislation  was  to  add 
Haverfordwest  to  Pembroke,  and  not  to  add 
Pembroke  to  the  old  borough  of  Haverfordwest, 
which  was  a  county  of  itself.  I  think  sect.  24 
to  which  our  attention  was  properly  called  by 
counsel  for  the  appellant,  shows  that  no  limited 
meaning  is  to  be  put  upon  the  words  "  the  law 
relating  to  Parliamentary  elections,"  because  it  is 
expressly  said  to  include  all  the.  aw  respecting 
the  qualifications  and  registration  of  voters.  I 
agree  with  the  contention  for  the  appellant  that 
sect.  17  does  not  tell  against  him;  but  I  do 
not  think  it  can  be  used  in  his  favour.  It  was, 
in  my  opinion,  a  purely  temporary  section  for  the 
purpose  of  enabling  any  qualified  voter  to  put 
together  the  qualifications  that  had  arisen  from 
the  broken  period  in  the  borough  when  it  was 
being  abolished,  and  add  it  on  to  the  qualification 
in  point  of  time  in  the  new  borough  or  county,  for 
it  applies  to  both.  I  read  it  as  a  temporary 
section  enabling  the  two  broken  periods  of  time 
to  be  put  together.  I  will  only  say  further  that, 
of  course,  if  the  language  had  admitted  of  such  a 
construction,  I  should  not  have  hesitated  to  decide 
that  freehold  voters  in  this  area  could  now 
acquire  in  this  borough  a  vote  which  no  other 
borongh  freeholder  in  other  than  boroughs  which 
are  counties  of  themselves  could  have  obtained.  In 
my  judgment,  when  the  sections  are  carefully 
examined,  the  difficulty  which  arises  when  con- 
ndering  the  Reform  Act  of  1832  disappears,  and 


I  think  the  revising  barrister  in  this  case  was 
perfectly  right. 

Wills,  J. — I  am  entirely  of  the  same  opinion, 
and,  as  my  Lord  has  expressed  what  seems  to  me 
to  be  the  leading  considerations  in  the  case,  I  wish 
to  add  only  one  remark.  From  a  very  early 
period  in  this  argument  for  the  appellant  it  has 
appeared  to  me  that  there  was  a  fallacy  under- 
lying it  from  beginning  to  end,  and  that  is  that 
Pembroke  was  added  to  Haverfordwest,  instead 
of  Haverfordwest  being  added  to  Pembroke, 
which  makes  all  the  difference,  because  Haver- 
fordwest was  a  county  of  itself  and  Pembroke 
was  not. 

Wright,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ayrton,  Biscoe,  and 
Barclay. 

Solicitors  for  the  respondents,  Russell-Cooke 
and  Co. 


Nov.  13  and  Dec.  19, 1900. 

(Before  Lord  Alyerstone,  C. J.,  Kennedy 
and  Phillimobe,  JJ.) 

Williamson  Limited  (apps.)  v.  Tierney  and 
another  (reaps.),  (a) 

Merchandise  marks— Watch — Parts  imported  from 
abroad— Einished  in  England — "  English  lever  " 
—Merchandise  Marks  Act  1887  (50  &  51  Vict. 
c.28). 

The  appellants  sold  a  watch  for  21.  5«.  to  which 
they  applied  the  description  "  English  lever." 

Certain  parts  were  imported  into  this  country 
from  abroad  in  a  more  or  less  unfinished  state. 
The  value  of  these  parts  in  their  rough  condition, 
including  the  mainspring,  hairspring,  and 
certain  screws,  was  8d.  The  price  of  these  parts 
when  finished  in  England  was  estimated  to  be 
4s.  5(2.  AU  these  parts  were  dealt  with  in  this 
country  to  enable  them  to  go  into  a  watch,  and 
the  watch  was  put  together  here. 

The  magistrate  held  that  the  imported  parts  were 
of  foreign  origin  and  of  such  importance  that  a 
description  which  failed  to  indicate  them  was  a 
false  description  in  a  material  respect,  and  that 
the  finishing  operations  in  this  country  were  not 
of  such  a  character  as  to  destroy  the  charac- 
teristics of  the  foreign  country  %n  which  they 
were  made  and  produced. 

He  accordingly  convicted  the  appellants  of  apply- 
ing  a  false  trade  description  to  the  watch. 

Held,  on  remitting  the  case  to  the  magistrate,  that 
if  he  had  come  to  this  conclusion  as  one  of  fact 
on  the  evidence,  and  had  simply  stated  the  case 
to  determine  whether  there  was  anything  inpoint 
of  law  to  prevent  him  coming  to  such  conclusion, 
the  court  would  not  disturb  his  decision ;  but 
that  if  he  decided  upon  the  view  that  the  inclu- 
sion of  certain  parts  partly  manufactured  abroad 
compelled  him  as  a  matter  of  law  to  hold  that 
"  English  "  was  a  false  description,  then  his 
decision  could  not  be  supported. 

Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellants  for  that  they, 
the  appellants,  did  on  the  4th  Oct.  1899,  at  81, 
Farringdon-road,  London,  unlawfully  and    with 

(a)  Reported  by  W.  db  B.  Herbert,  Esq.,  Banister-at-Law 
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intent  to  defraud,  sell  certain  goods,  to  wit,  a 
certain  watch  numbered  22,889,  to  which  had 
been  applied  a  false  trade  description  whereby 
the  goods  were  falsely  described  as  made  in 
England  contrary  to  the  provisions  of  the  Mer- 
chandise Marks  Act  1887. 

It  was  proved  upon  the  hearing  of  the  informa- 
tion that  the  appellants  on  the  4th  Oct.  1899  sold 
the  watch  numbered  22,889,  at  81,  Farringdon- 
road,  London,  to  the  respondents  for  21.  5s.,  the 
wholesale  selling  price  of  the  watch  as  an 
English  watch. 

The  watch  was  inclosed  in  a  watchcase  made 
of  silver  of  the  value  of  7«.  or  7«.  6d.  marked 
with  an  English  hall-mark,  and  there  was  no 
other  indication  of  the  place  of  origin  of  the 
watch. 

The  watch,  as  distinct  from  the  watchcase, 
consisted  of  eighty-nine  portions,  put  together 
by  means  of  forty  six  screws.  These  parts,  with 
the  exception  of  the  main  and  hair  springs,  are 
set  out  by  name  in  two  columns  marked  respec- 
tively 1  and  2  in  the  schedule  hereto. 

The  parts  named  in  column  1  of  the  schedule, 
except  the  ruby,  were  all  presumably  of  English 
material,  manufactured  from  the  raw  material, 
completed  to  the  finished  state  fit  to  put  in  a 
watch,  the  whole  of  the  operations  being  per- 
formed in  the  appellants  manufactory  in  Coventry, 
or  by  outworkers  in  this  country  in  the  employ- 
ment of  the  appellants. 

The  parts  named  in  column  2  were  all  im- 
ported into  this  country  from  abroad  in  a  more  or 
less  unfinished  state,  manufactured  in  Switzer- 
land according  to  the  orders  of  and  after  patterns 
supplied  by  tbe  appellants,  but  each  and  all  of 
these  parts  underwent  certain  operations  in  the 
appellants'  factory  to  render  them  fit — and  which 
did  render  them  fit  in  their  finished  state  to  go 
into  the  watch  22,889.  The  value  of  these  parts 
in  their  rough  condition,  including  the  value  of 
the  hairspring,  mainspring,  and  screws  when 
imported,  was  Sd.  The  price  of  the  parts  in  their 
finished  condition  after  the  completion  of  the 
operations  in  the  appellants'  factory  was  esti- 
mated to  be  4«.  5(2.,  but  the  exact  value  of  all  the 
parts  of  the  watch  and  their  cost  of  production 
were  not  proved  so  as  to  enable  a  perfectly  satis- 
factory comparison  to  be  made. 

The  mainspring  and  hairspring  were  of  foreign 
manufacture  and  imported  into  this  country  in  a 
finished  state,  so  far  as  being  finished  springs  is 
concerned,  though  not  fit  to  place  in  a  watch,  but 
they  were  mounted  and  adjusted  in  this  country 
so  as  to  work  accurately  with  the  other  parts. 
The  screws  were  imported  into  this  country  from 
abroad  in  a  more  or  less  unfinished  condition,  and 
after  operations  and  processes  performed  upon 
them  in  this  country  were  rendered  fit  for  placing 
in  the  watch.  But  it  was  proved  to  be  a  recog- 
nised practice  universally  known  in  the  trade  that 
in  all  watches  (except  the  most  complicated  and 
expensive)  the  mainspring,  hairspring,  and  screws 
were  commonly  of  foreign  manufacture,  and  that 
the  presence  of  such  foreign  springs  and  screws 
does  not  affect  the  character  of  the  watch  as  a 
whole  bo  as  to  render  it  false  to  describe  such 
watch  as  English. 

The  whole  of  the  parts  of  the  watch  were 
adjusted  and  fitted  together  and  placed  in  the 
watchcase  in  the  appellants'  manufactory  at 
Coventry. 


There  was  no  indication  that  any  part  of  watch 
22,889  had  been  produced  or  had  come  from  any 
foreign  country. 

It  was  contended  by  counsel  for  the  appel- 
lants that  the  watch  22,889  was  an  English  watch ; 
that  except  the  hairspring  and  mainspring,  which 
are  almost  universally,  and  the  screws  which  are 
commonly,  of  foreign  manufacture,  no  portion  of 
the  watch  was  or  could  properly  be  described  as 
a  foreign  part;  that  the  watch  never  became  a 
watch  until  all  the  parts  set  out  in  columns  1 
and  2  of  the  schedule,  together  with  the  hair- 
spring and  mainspring,  were  fitted  together  and 
adjusted  into  their  proper  positions,  and  that 
the  watch  22,889  being  made  of  certain  unfinished 
(and  or)  immaterial  foreign  parts  and  English, 
parts,  fitted  together  and  adjusted  in  this  country 
was  properly  described  as  an  English  watch. 

The  magistrate  adjudged  and  determined  that 
the  parts  mentioned  in  column  2  of  the  schedule 
hereto  were  of  foreign  origin  and  of  such  im- 
portance that  a  description  which  failed  to  indi- 
cate them  was  a  false  description  in  a  material 
respect,  and  that  the  finishing  operations  which, 
they  underwent  in  this  country  were  not  of  such 
a  character  as  to  destroy  the  characteristics  of 
the  foreign  country  in  which  they  were  made 
and  produced,  and  in  consequence  thereof  the 
watch  22,889  was  a  partly  foreign  watch,  and 
was  a  watch  to  which  a  false  trade  description 
was  applied,  and  he  accordingly  convicted  the 
appellants. 

The  grounds  upon  which  he  based  his  findings 
are  set  out  in  the  judgment  which  he  delivered  in 
this  prosecution,  and  is  set  out  below. 

The  question  upon  which  the  opinion  of  the 
court  is  desired  is  whether  the  magistrate,  upon 
the  above  statement  of  facts,  came  to  a  correct 
decision  in  point  of  law  in  holding  that  the  parts 
mentioned  in  column  2  of  the  schedule  were  of 
foreign  make,  production,  or  manufacture,  and  of 
sufficient  importance  as  to  affect  the  character  of 
the  watch,  and  that  the  watch  numbered  22,889 
was  not  an  English  watch,  but  was  a  partly- 
foreign  watch  to  which  a  false  trade  description 
was  applied,  and  if  not  what  should  be  done  in  the 
premises. 

Schedule. — Column  1. — Third  wheel,  fourth  wheal 
and  pinion,  escape  wheel,  pallet,  pallet  staff,  steel 
barrel  wheel,  oannon  pinion,  hour  wheel,  minute  wheel, 
index,  click,  stud,  hour  hand,  minute  hand,  second  hand, 
balance,  pillar  plate,  balance  cook,  eaoape  cock,  top 
plate,  jewelling,  barrel,  lever,  roller  and  ruby  pin,  dial, 
keyless  bar,  return  spring,  washer,  bevel  wheel,  wind- 
up  Bide  wheel,  set  hands  side  wheel,  oliok  spring. 
Column  2. — Centre  wheel  and  pinion,  pinion  of  the 
esoape  wheel,  balance  staff,  barrel  arbor,  pinion  of  the 
minute  wheel,  barrel  piece. 

Three  other  cases  were  stated  on  informations 
relating  to  other  watches  of  a  different  make. 
The  only  variance  in  those  cases  from  the  one 
set  out  above  related  to  the  number  of  pieces  of 
the  watch  imported  in  an  unfinished  state  from 
abroad. 

The  judgment  of  the  learned  magistrate  was  as 
f ollow8 : 

In  this  case  I  find  that  the  defendants  have  been, 
guilty  of  applying  a  false  description  as  to  the  place 
or  country  in  which  the  watches  A,  B,  C,  and  D,  were 
made  or  produced.  It  is  not  disputed  that  the  watches 
in  question  did  contain  several  parts  of  foreign  manu- 
facture, and   that  they  were  sold  as   English    lever 
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watches  with  the  English  hall-mark  upon  them.  The 
question  for  me  to  determine  is  whether  the  trade 
description  is  false  in  a  material  respect,  and  after 
giving  the  matter  my  beat  consideration  I  hare  oome 
to  the  conclusion  that  it  is.  The  defendants  hare  acted 
deliberately  in  what  they  have  done,  and  seem  to  hare 
considered  the  question  whether  they  were  justified  or 
not  in  importing  the  foreign  parts  which  they  hare 
used  in  their  watches.  Tbey  contend  that  they  hare 
not  exceeded  the  limitB  which  are  allowed  by  the  Btatute 
and  the  custom  of  the  watch  trade.  In  my  opinion 
they  hare  exceeded  these  limits,  and  it  is  Bomewhat 
significant  that  since  the  summons  was  taken  out  new 
machinery  has  been  introduced  into  tbeir  factory  by 
the  defendants  to  manufacture  in  England  those  parts 
>  which  were  previously  imported  from  Switzerland.  The 
question  of  materiality  is  no  doubt  one  of  degree,  but  it 
is  one  upon  which  tbe  evidence  of  experts  is  of 
importance,  and  that  evidence  in  this  oase  appears  to 
be  almost  entirely  in  favour  of  the  prosecution.  The 
defendants  did  not  call  a  single  witness  who  was 
unconnected  with  their  own  business  to  say  that  in 
their  opinion  the  foreign  parts  used  by  tbe  defen- 
dants were  so  immaterial  that  they  might  be  disregarded 
in  the  description.  The  relative  cost  of  the  foreign 
parts  to  the  cost  of  the  whole  watch  is  an  element  of 
some  importance  in  determining  the  materiality,  but  the 
defendants  did  not  call  tbe  best  evidence  upon  this 
point,  and  I  am  bound  to  assume  that  they  refrained  from 
calling  it  advisedly.  It  was  admitted  by  Mr.  Tucker 
that  the  train  is  a  most  essential  part  of  a  watch,  and 
that  the  train  in  each  of  these  watches,  consisting  of  at 
least  three  wheels  and  four  pinions,  was  of  foreign 
origin,  in  addition  to  several  other  parts  of  greater  or 
less  importance.  It  would,  in  my  opinion,  reduce  the 
Act  to  an  absurdity  if  I  were  to  hold  that  each 
parts  were  not  material  to  the  oorreot  description 
of  a  watch,  in  the  same  way  as  screws  or  the 
dial  might  be  considered  immaterial.  It  was  con- 
tended for  the  defendants  that  the  train  and  other 
foreign  parts  used  in  these  watches  were  on  the  same 
footing  as  the  mainspring  and  hairspring,  whioh  are 
nearly  always  of  foreign  origin  ia  what  are  honestly 
called  English  watohes.  I  think  they  are  not  on  the 
suae  footing,  because  by  the  custom  of  the  watch  trade 
the  main  and  hair  springs  are  known  and  allowed  to  be 
of  foreign  origin  in  nearly  every  watch,  so  that  no  trader 
could  be  deceived  by  their  not  being  taken  into 
account  in  the  description.  It  was  further  urged  for 
the  defendants  that  these  foreign  parts  need  not  be  con- 
sidered in  the  description,  because  they  were  imported 
in  the  rough  and  had  to  be  shaped,  polished  and  fitted  in 
this  country.  That  plan  was  deliberately  adopted  by 
the  defendants  for  some  reason  which  they  have  not  dis- 
The  evidence  is  that  the  imported  parts  were 
» in  Switzerland  in  accordance  with  the  defendants' 
order,  and  in  my  opinion  they  were  essentially  made  or 
produced  in  Switzerland,  and  that  the  place  of  origin 
wss  not  altered  by  the  fact  that  they  had  more  or  less 
of  work  done  upon  them  in  England  before  they  fitted 
into  the  watch.  The  orders  sent  to  Switzerland  were 
not  produced  by  the  defendants.  It  was  conteoded  by 
Mr.  Moulton,  on  the  authority  of  Bischop  v.  Toler 
(73  L.  T.  Rep.  402  ;  18  Cox  C.  C.  199),  that  a  watch  was 
not  made  or  produoed  until  all  its  parts  were  put 
together,  in  the  same  way  as  the  materials  whioh,  com- 
pounded together,  made  the  product  known  as  le  Dansk, 
m  that  oase.  In  my  opinion  there  is  a  real  distinction 
between  a  mechanical  combination  in  whioh  all  the  parte 
renudn  unaltered  and  a  chemical  combination  in  which 
the  several  parts  are  lost  in  the  whole  composition.  Mr. 
Moulton  was  not  inclined  to  quarrel  with  the  decision  of 
Mr.  Horace  Smith  in  the  Raymond  movement  case,  in 
whioh  a  seller  was  convicted  for  selling  as  English  a 
watch  which  had  a  French  movement,  and  yet  the  move- 
Bent  is  only  part  of  the  watch,  although  no  doubt  the 
■Mai  important  part.    Lastly,  as  to  motive,  the  onus  of 


proving  innocent  intention  is  thrown  upon  the  defen- 
dants, and  by  not  calling  Mr.  Errington  they  have  failed 
to  bring  before  me  any  satisfactory  evidence  to  aooount 
for  their  conduct.  They  have,  it  is  true,  frankly 
acknowledged  what  they  have  done,  and  I  think  were 
justified  in  having  the  question  brought  to  a  test  whioh 
will  affect  my  decision  on  the  question  of  oosts.  In 
regard  to  the  watohes  seized  as  similar  to  A,  B, 
C,  and  D,  I  can  only  go  by  what  Mr.  Tucker  and 
Mr.  Hewitt  have  told  me,  and  I  believe  that  they  were 
given  up  as  being  similar  to  those  found  fault  with  by 
Mr.  Hewitt.  If  a  mistake  was  made  in  so  doing,  the 
defendants  should  have  an  opportunity  of  correcting  that 
mistake.  My  order  is  that  the  defendants  be  fined  201. 
and  pay  101.  oosts,  and  that  the  watohes  in  court  be 
confiscated,  except  such  as  the  defendants  may  prove  to- 
the  satisfaction  of  an  independent  expert  not  to  contain 
foreign  parts  similar  to  those  in  A,  B,  C,  or  D, 
such  expert  to  be  agreed  upon  by  the  parties,  or,  failing 
agreement,  to  be  appointed  by  myself. 

Moulton,  Q.C.  and  Lewis  Thomas  for  the  appel- 
lants— The  representation  in  this  oase  referred 
to  the  completed  watch,  and  was  not  a  representa- 
tion that  each  and  every  part  was  completely 
manufactured  in  England.  The  watch  as  a 
watch  was  English,  and  the  fact  that  some  of  the 
pares  were  sent  from  abroad  in  an  incomplete 
state,  and  useless  to  be  used  in  the  watch  until 
worked  upon  in  England,  cannot  make  any 
difference.  It  would  have  been  a  false  representa- 
tion had  the  watch  been  described  as  Swiss.  That 
was  decided  in  Bischop  v.  Toler  (73  L.  T.  Rep. 
402  ;  18  Cox  0. 0. 199).  The  magistrate  was  there- 
fore wrong  in  convicting. 

Lawson  Walton,  Q.C,  Bodkin,  and  Maurice 
Hillt  for  the  respondents. — The  conviction  is 
right.  The  question  whether  the  trade  descrip- 
tion of  the  watch  as  English  was  true  was  a  ques- 
tion of  fact  for  the  magistrate.  He  said  that 
the  description  "  English  watch  "  would  imply 
that  the  watch  was  of  English  design,  or  English 
workmanship,  made  substantially  of  English 
materials.  The  proper  description  of  the  watch 
in  question  is  an  "  Anglo-Swiss  watch.  A  watch 
is  not  English  because  it  is  put  together  in 
England.  An  article  is  made  where  its  material 
and  characteristic  parts  are  made.  It  was  held 
in  Kirshenboim  v.  Salmon  and  Oluckstein  (78 
L.  T.  Rep.  658;  (1898)  2  Q.  B.  19)  that,  as  "false 
trade  description  "  in  sect.  3  of  the  Merchan- 
dise Marks  Act  1887  "  means  a  trade  descrip- 
tion which  is  false  in  a  material  respect  as 
regards  the  goods  to  whioh  it  is  applied,"  calling 
machine-made  cigarettes  hand-made  cigarettes 
is  an  offence,  although  they  were  of  equally 
good  quality.  Bischop  v.  Toler  (sup.)  is  in  our 
favour  when  the  whole  facts  of  the  case  are 
looked  at. 

Dec.  19. — Lord  Alyebstonb,  O.J. — These  are 
appeals  from  the  decision  of  Mr.  Chapman, 
Metropolitan  Police  Magistrate,  upon  four  infor- 
mations preferred  against  the  appellants  alleging 
that  they  unlawfully  and  with  intent  to  defraud 
sold  certain  watches  to  which  had  been  applied  a 
false  trade  description,  contrary  to  the  provisions 
of  the  Merchandise  Marks  Act  1887.  The  ques- 
tions raised  are  of  very  considerable  importance. 
The  alleged  false  description  was  that  the  watches 
were  sold  under  the  name  "  English  lever "  and 
were  inclosed  in  cases  with  an  English  hall  mark. 
From  the  facts  stated  in  the  oase  it  appears  that 
certain  parte  of  the  watch  varying  in  number  and 
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importance  had  been  manufactured  in  a  more  or 
less  unfinished  state  according  to  the  orders  and 
patterns  of  the  appellants,  and  that  when  they 
were  received  in  this  country  they  were  not  fit  to 
place  in  a  watch  and  had  to  be  mounted  and 
adjusted  so  as  to  work  accurately  with  the  other 
parts  of  the  watch,  which  were  made  throughout 
in  England.  The  adjustment  of  every  part  of 
the  watch  and  its  fitting  together  tookplace  at 
the  appellants'  factory  at  Coventry.  We  have 
carefully  considered  the  case,  and  we  have  arrived 
at  the  opinion  that  the  case  should  go  back  to  the 
learned  magistrate  to  be  restated  on  one  distinct 
and  important  point.  It  appears  to  us  that  we 
ought  not  to  deal  finally  with  tbe  case  without 
ascertaining  from  a  more  explicit  statement  than 
appears  in  the  case  at  present  whether  the  magis- 
trate has  held  as  a  matter  of  law  that,  because 
some  parts  of  the  watch  other  than  the  main- 
spring, hairspring,  and  screws  were  partly  manu- 
factured abroad,  he  was  bound  to  convict  the 
appellants  of  applying  in  the  term  "English 
lever  "  a  false  description ;  or  whether  he  has 
arrived  at  his  conclusion  as  a  determination  of 
fact  upon  evidence,  by  which  we  mean  evidence, 
if  any,  as  to  a  recognised  meaning  of  the  epithet 
"English"  as  applied  to  watches  in  the  watch 
trade,  or  any  other  facts  proved  before  him,  and 
showing  or  tending  to  show  what  the  term 
"  English  "  as  applied  to  such  watches  is  under- 
stood to  connote,  as  well  as  the  nature  of  the 
parts,  their  importance,  and  the  degree  of  foreign 
skill  and  labour  employed  in  them.  If  his  con- 
clusion is  one  of  fact,  and  if  the  question  he 
intended  to  raise  upon  this  part  of  the  case  is 
whether  or  not  there  was  anything  in  point  of  law 
to  prevent  his  coming  to  this  conclusion  upon  the 
evidence,  we  are  agreed  that  he  dealt  with  the 
case  rightly,  and  that  we  could  not  disturb  his 
decision.  If,  on  the  other  hand,  he  has  decided 
against  the  appellants  upon  a  view  that  the  mere 
fact  of  the  inclusion  in  the  watch  of  certain  parts 
which  have  been  partly  manufactured  in  a  foreign 
country  obliged  him  necessarily  as  a  matter  of  law 
to  hold  that  the  description  •'  English  "  was  false, 
we  are  also  agreed  that  the  decision  could  not  be 
supported.  In  order,  as  I  have  said,  to  ascertain 
this  to  the  satisfaction  of  the  court  we  are  of 
opinion  that  the  case  should  be  sent  back  so  that 
the  point  of  doubt  may  be  clearly  settled.  We 
have  only  to  add  that  in  our  view  the  appellants' 
contention  that  the  conviction  should  be  quashed 
upon  the  ground  that  the  article  sold  was  a  watch, 
and  that  the  watch  never  existed  until  the  com- 
ponent parts  were  put  together  in  England,  goes 
too  far  and  cannot  be  sustained.  It  would  include 
a  case  in  which  all  the  parts  of  a  watch  were  made 
abroad  and  brought  from  abroad  in  a  condition  to 
be  put  together,  and  the  only  thing  done  in 
England  was  the  actual  putting  of  them  together. 

Case  remitted  to  magistrate. 

Solicitor  for  the  appellants,  Alfred  0.  Dinn. 

Solicitors  for  the  respondents,  Bowcliffes,  Rawle, 
and  Co.,  for  Hill,  Dickinson,  Dickinson,  and  Hill, 
Liverpool. 


Nov.  19,  20,  21,  and  Dee.  20, 1900. 

(Before  Wills  and  Kennedy,  JJ.) 

Beg.  v.  Oockerton;  Ex  parte  Hamilton  and 
others,  (a) 

Education — London  School  Board — Power  to 
make  payments  out  of  the  rates — Science  and 
art  schools  or  classes  in  day  schools  and  evening 
continuation  schools  —  Legality  —  Elementary 
Education  Acts  1870-1891— Technical  Instruc- 
tion Acts  1889-1891— Education  Code  (1890)  Act 
1890. 

The  London  School  Board  have  no  power  to  provide 
at  the  expense  of  the  ratepayers  science  and  art 
schools  arid  classes  in  day  schools. 

The  only  education  contemplated  by  the  Education 
Acts  is  the  education  of  children,  and  so  the 
teaching  of  adults  must  not  be  defrayed  out  of 
the  rates. 

Inasmuch  as  science  and  art  schools  and  classes 
must,  according  to  the  "  Directory  "  published  by 
the  Science  and  Art  Department,  be  carried 
on  in  day  classes,  the  question  of  the  power  of 
the  board  to  carry  on  such  schools  and  classes  in 
evening  schools  cannot  arise. 

Science  and  art  classes  in  evening  continuation 
schools  are  as  much  beyond  the  scope  of  rate-aided 
education  as  in  day  schools. 

Semble,  that,  by  sect.  13  of  the  Elementary  Educa- 
tion Act  1873,  there  is  no  objection  to  any  school 
board  expending  money,  arising  from  subscrip- 
tions or  donations,  in  teaching  adults  and  in 
other  teaching,  outside  the  ranae  of  what  ought 
to  fall  upon  the  rates,  provided  that  it  does  not 
expend  any  money  out  of  the  rates  towards  such 
teaching. 

Cause  shown  on  behalf  of  T.  B.  Oockerton,  the 
auditor  appointed  under  the  Elementary  Educa- 
tion Act  1870,  to  audit  the  accounts  of  the  School 
Board  for  London  against  a  rule  nisi  for  a 
certiorari  to  bring  up  and  quash  certificates,  made 
by  him  in  regard  to  the  accounts  of  the  board,  of 
disallowances  and  surcharges  of  three  separate 
sums  which  had  been  expended  upon  the  main- 
tenanoe  of  classes  registered  under  the  Science 
and  Art  Department. 

The  applicants  for  the  certiorari  were  three 
members  of  the  School  Board  for  London. 

The  total  expenditure  of  the  board  for  the 
half-year  ending  the  29th  Sept.  1898,  amounted 
to  1,582,5042. 18a.  3d.  out  of  which  a  considerable 
sum  represented  expenditure  incurred  by  the 
board  in  connection  with  day  and  evening  science 
and  art  schools  and  classes  and  schools  of  science 
maintained  and  registered  under  the  Science  and 
Art  Department. 

The  auditor  disallowed  seven  separate  sums, 
selected  as  representative  or  test  items,  entered 
and  charged  in  the  accounts  of  the  board  for  the 
half-year  as  being  payments  illegally  made  out  of 
the  funds  of  the  Doard,  and  surcharged  those 
sums  upon  members  of  the  board. 

Three  of  the  sums  selected  by  the  board  for 
the  purpose  of  this  case  were  surcharged  upon  the 
applicants  respectively. 

All  the  above-mentioned  three  sums,  the  pay- 
ment of  which  had  been  disallowed,  were  paid 
out  of  the  school  fund  of  the  board  referred  to 
in  sect  53  of  the  Elementary  Education  Act  1870. 

The  three  sums  were  expended  in  mamHining 

(a)  Reported  by  W.  di  B.  Hiabkat,  Esq.,  b»rnjiu»r-*Vlje>v» 
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eeping  efficient  science  and  art  schools  and 
\  which  were  held  in  buildings  provided  and 
maintained  by  the  board. 

The  first  was  a  sum  of  32Z.  6a.  lOd.  paid  for 
salary  to  a  drawing  instructor  who  was  appointed 
instructor  in  drawing  by  a  resolution  of  the 
board  dated  the  28th  March  1889,  and  it  was  pro- 
Tided  that  he  should  give  the  whole  of  his  time 
to  the  work  at  a  salary  of  3002.  per  annum,  rising 
by  annual  increases  to  a  maximum  of  3502.  per 
annum.  The  principal  part  of  his  time  was 
given  to  the  supervision  of  drawing  in  accordance 
with  the  code  of  regulations  for  day  schools  under 
the  Education  Department.  Among  the  classes 
and  schools  so  supervised  by  him  were  art  schools 
and  classes  under  the  Science  and  Art  Depart- 
ment of  the  Committee  of  Council  on  Education. 

A  directory  published  by  this  department  con- 
tained the  provisions  under  which  these  schools 
and  classes  were  carried  out. 

The  second  of  the  three  sums  was  42.  paid  for 
roecial  instruction  in  chemistry  at  science  class 
No.  7229,  held  at  M.-street  Evening  Continuation 
Schools. 

The  instructor  was  appointed  by  a  resolution  of 
the  board  dated  the  21st  Oct.  1897.  Under  that 
resolution  he  taught  theoretical  and  practical 
chemistry  in  evening  schools.  A  large  part  of 
his  duty  was  to  supervise  the  science  classes  held 
in  day  schools  and  evening  continuation  schools. 

The  third  sum  was  582.  paid  to  the  Polytechnic 
for  science  and  art  papers  and  as  the  remunera- 
tion for  the  services  of  the  local  secretary  of  the 
Polytechnic  in  conducting  science  and  art 
examinations,  held  in  accordance  with  clause  XX. 
of  the  directory  of  the  Department  of  Science  and 
Art 

The  remaining  four  sums  were  the  subject  of 
appeals  to  the  Local  Government  Board  by  the 
persons  aggrieved  by  the  disallowances  and  sur- 
charges thereof,  and  were  not  included  in  the 
present  rule. 

The  questions  for  the  decision  of  the  court 
were :  (1)  Whether  it  was  within  the  powers  of  the 
board,  as  a  statutory  corporation  to  provide 
science  and  art  schools  or  classes  either  in  day 
schools  or  in  evening  continuation  schools;  (2) 
Whether  it  was  lawful  for  them  to  pay  the 
expenses  of  maintaining  these  schools  or  classes 
ont  of  the  school  board  rate  or  school  fund  ;  (3) 
Whether  the  rule  should  be  made  absolute  in 
regard  to  any  and  which  of  the  disallowances  and 
surcharges. 

The  Attorney-General  (Sir  R.  Finlay,  Q.C.)  and 
Button  showed  cause  on  behalf  of  the  auditor. 
—The  procedure  to  be  followed  in  the  audit  is  set 
forth  in  sect.  00  of  the  Elementary  Education 
Act  1870  (33  &  34  Vict.  c.  75).  Sub-sect.  6  brings 
in  the  remedy  allowed  by  7  &  8  Vict,  c  101, 
as.  32  and  33.  Three  items  only  are  the  subject 
of  this  rule;  the  others  have  been  referred  to 
the  Local  Government  Board.  The  question  is, 
whether  under  the  present  law  the  expenditure  of 
■wnev  out  of  the  rates  by  the  school  board  upon 
teaching  the  subjects  comprised  in  the  curriculum 
of  the  Science  and  Art  Department,  as  set  forth 
in  their  directory,  is  an  expenditure  authorised 
by  the  Legislature.  That  question  depends 
upon  the  Elementary  Education  Acts  of  1870, 
1873, 1876, 1890,  and  1891,  and  upon  the  Technical 
Instruction    Acts  of  1889  and  1891.     Our  con- 


tention  is  that  the  Elementary  Education  Acts 
relate  only  to  the  elementary  teaching  of 
certain  subjects,  and  that  what  is  authorised  to 
be  taught  under  the  Technical  Instruction  Acts 
is  something  quite  different  By  sect.  3  of  the 
Elementary  Education  Act  1870  the  term 
"elementary  school"  means  "a  school  or  a 
department  of  a  school  at  which  elementary 
education  is  the  principal  part  of  the  education 
there  given,"  and  by  sect.  5  of  the  same  Act 
elementary  schools  are  to  be  provided  available 
for  all  children  "  for  whose  elementary  education 
efficient  and  suitable  provision  is  not  otherwise 
made.    They  referred  to 

Elementary   Eduoation  Aot  1870  (33  &  34  Viot. 

o.  75) ; 
Elementary  Education  Aot    1873    (36  &  37  Viot. 

o.  86)  ; 
Elementary   Education  Aot  1876   (39  &  40  Viot. 

o.  79)  ; 

Technical  Instruction   Aot  1889   (52    &    53  Viot. 

o.  76) ; 
Education  Code  (1890)  Aot  1890   (53  &  54  Vict. 

o.  22) ; 
Technical   Instruction   Act   1891    (54   &  55  Viot. 

o.  4)  ; 
Elementary    Education  Aot    1891    (54  &  55  Viot 

o.  56) ; 

The  result  of  all  these  Acts  is  to  show  that  the 
Legislature  has  only  authorised  the  teaching  in 
board  schools  of  elementary  education.  At  what 
point  education  ceases  to  be  elementary  it  is  difficult 
to  say,  but,  at  any  rate,  the  education  given  in  the 
science  and  art  classes  goes  beyond  the  limits  of 
elementary  education;  and  this  eduoation  also 
goes  beyond  what  was  comprised  in  the  code  of 
regulations  issued  by  the  Eduoation  Department 
for  day  schools  and  for  evening  continuation 
schools.  The  day  school  and  evening  continua- 
tion school  codes  contain  the  maximum  of  what 
may  be  taught  in  the  elementary  schools.  The 
question  is  now  far  the  school  board  has  been 
allowed  by  all  these  statutes  to  apply  the  rates 
for  any  purpose  other  than  elementary  education. 
The  school  board  has  power  under  sect.  13  of  the 
Elementary  Education  Act  1873  to  accept  gifts 
for  educational  purposes,  but  due  regard  should 
be  had  to  the  proviso  of  that  section.  We  Bubmit 
that,  taking  all  the  provisions  of  the  Acts  into 
consideration,  the  rates  may  only  be  used  for 
elementary  eduoation,  and  it  is  impossible  to  say 
that  the  limits  of  the  present  classes  are  within 
the  bounds  of  elementary  education. 

Lord  Robert  Cecil,  Q.C.  and  Hon.  M.  M. 
Macnaghten  showed  cause  on  behalf  of  the 
Camden  School. 

Danckwerts,  Q.C.  and  Loehnis  showed  cause 
on  behalf  of  the  Corporation  of  the  City  of 
London. 

Asquith,  Q.C.  and  Llewelyn  Davie*  in  support 
of  the  rule. — The  whole  question  here  depends 
upon  the  construction  to  be  placed  on  the  defini- 
tion of  "  elementary  school  given  in  sect.  3  of 
the  Act  of  1870.  There  is  no  definition  of 
"  elementary  education."  It  is  true  that  elemen- 
tary eduoation  was  defined  in  reference  to  the 
duty  of  a  parent  towards  his  child.  For  that 
purpose  it  was  defined  to  include  "  reading,  writ- 
ing, and  arithmetic."  But  when  dealing  with  the 
powers  of  the  school  board  the  Legislature  pur- 
posely abstained  from  defining  the  term.    The 
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term  is  flexible,  and  no  fetter  is  placed  upon  the 
authorities  appointed  to  administer  the  Act.  The 
term  may  mean  "  the  three  R.'s "  or  it  may  be 
confined  to  the  subjects  mentioned  in  the  codes 
or  only  to  those  which  were  obligatory,  or  it  may 
extend  to  all  s objects  taught  through  both  the 
Education  Departments.  The  Legislature  has, 
however,  defined  elementary  school  as  "A  school 
or  department  of  a  school  at  which  elementary 
education  is  the  principal  part  of  the  education 
there  given."  That  is  to  say,  not  the  education 
given  to  each  child  but  at  the  school.  Therefore,  I 
where  at  a  school  in  which  the  principal  part  of  j 
the  education  given  is  elementary  education,  ; 
that  school  is  within  the  Act  of  1870,  and,  pro- .  j 
vided  it  conforms  to  the  other  conditions  of  the  ; 
Act,  it  is  one  which  a  school  board  has  power  to  , 
carry  on  and  maintain  out  of  the  rates.  With 
regard  to  evening  schools  the  case  was  even 
stronger,  because  the  restriction  that  the  prin- 
cipal education  taught  there  must  be  elementary 
has  been  removed.  The  only  limitation  on  teach- 
ing advanced  subjects  is  that  the  school  must 
essentially  teach  elementary  subjects.  Otherwise 
you  cannot  go  to  the  rates.  The  code  has  nothing 
to  do  with  the  matter.  Statutory  recognition  is 
to  be  found  of  this  power  existing  in  the  school 
board.  They  referred  to  Technical  Instruction 
Act  1891  (54  &  65  Vict.  c.  4),  s.  1  (1).  If  this 
was  not  so  these  provisions  would  be  meaning- 
less. 

Bee.  20. — Wills,  J. — The  concrete  question  we 
have  to  determine  is  whether  certain  items  in  the 
account  of  the  London  School  Board  have  been 
properly  disallowed  by  the  auditor.  It  is  common 
ground  that  such  a  question  involves  an  inquiry 
whether  the  expense  of  maintaining  either  schools 
or  classes  of  science  and  art  in  which  the  teaching 
follows  the  lines  laid  down  by  the  Science  and 
Art  Department  in  its  "directory"  as  distin- 
guished from  those  laid  down  by  the  Education 
Department  in  its  code,  can  be  thrown  upon  the 
rates  by  which  the  board  schools  are  maintained 
or  assisted.  The  latter  question  is  not,  in  my 
opinion,  and  for  reasons  which  will  hereafter 
appear,  exhaustive,  but  it  may  be  usefully  dealt 
with  in  the  first  instance.  It  will  be  convenient, 
and  indeed  necessary,  to  preface  a  description  of 
the  Acts  of  Parliament  the  construction  of  which 
is  involved)  by  a  short  statement  as  to  the  consti- 
tution and  functions  of  the  two  departments. 
The  Education  Department  means  in  the  phrase- 
ology of  the  first  Elementary  Education  Act,  and 
of  every  other  Act  unless  the  contrary  inten- 
tion appears  (52  &  53  Vict.  o.  63,  s.  12),  which  it 
never  does,  "  The  Lords  of  the  Committee  of  the 
Privy  Council  on  Education."  It  is  a  depart- 
ment of  Government  having  offices  at  Whitehall 
and  exercising  a  number  of  definite  functions. 
It  was,  in  fact,  a  Government  office  for  the  con- 
duct of  which  the  Lord  President  of  the  Privy 
Council  was  the  Minister  responsible  to  Parlia- 
ment; and  tor  many  years  before  1870  Parlia- 
ment had  annually  allotted  to  it  in  the  Appro- 
priation Acts  large  sums  of  money  for  the  pro- 
motion of  public  education  to  be  distributed 
under  rules  framed  by  the  department.  The 
distribution  took  the  form  of  grants  made  to 
schools  carried  on  otherwise  than  for  profit. 
The  Science  and  Art  Department  was  also  a 
branch  of  the  establishment  of  the  Lords  of  the 
Committee  of  the  Privy  Council  on  Education, 


and  separate  grants  were  made  to  it  which  were 
similarly  distributed  under  its  regulations  to 
schools  and  institutions  not  for  private  profit 
where  science  or  art  was  taught.  It  is  described 
as  having  then  been  "  a  department  of  the  Govern- 
ment established  for  the  promotion  of  science 
and  art,  and  being  under  toe  superintendence  of 
the  Lord  President  of  the  Privy  Council  and  the 
Vice-President  of  the  Committee  on  Education 
of  the  Pri*y  Council,"  but  in  the  year  1864^  by 
a  Royal  Charter,  from  the  recitals  in  which  the 
foregoing  description  is  taken,  the  Lord  Presi- 
dent of  the  Privy  Council  for  the  time  being,  and 
the  Vice-President  of  the  Committee  on  Education 
for  the  time  being  were  constituted  a  body  cor- 
porate with  perpetual  succession,  a  common  seal, 
Ac.,  under  the  name  of  the  Department  of  Science 
and  Art.  And,  therefore,  in  1870,  the  two  depart- 
ments, though  having  no  doubt  a  common  policy, 
were  essentially  distinct,  and  it  is  only  in  popular 
language  that  they  can  be  described  as  branches 
of  the  same  administration.  The  Science  and 
Art  Department  has  for  very  many  years  had  its 
offices  and  its  seat  of  administration  at  South 
Kensington.  The  forms  which  the  grants 
assumed  in  the  Appropriation  Acts  were  gene- 
rally "  for  public  education  in  Great  Britain  " 
and  "to  defray  the  expenses  of  the  general 
management  of  the  Department  of  Science  and 
Art  of  the  schools  throughout  the  kingdom 
in  connection  with  that  department,  and  of 
the  Geological  Survey  of  Great  Britain  and 
Ireland."  The  same  language  was  used  in 
the  Appropriation  Act  of  1864,  which  received  the 
Royal  Assent  three  months  later  than  the  date  of 
charter  of  incorporation  of  the  Science  and  Art 
Department.  In  1865  the  two  grants  were:  (1) 
"For  public  education  in  Great  Britain";  (2) 
"  for  the  general  management  of  the  Department 
of  Science  and  Art  and  of  the  establishments 
connected  therewith."  In  1867  the  first  vote  was 
described  as  "for  public  education  in  England 
and  Wales,  including  the  expenses  of  the  Educa- 
tion Office  in  London.  In  1868  the  second  vote 
was  described  as  "  for  the  salaries  and  expenses 
of  the  Department  of  Science  and  Art  and  of  the 
establishments  connected  therewith,"  and  since 
these  respective  dates  practically  the  same  desig- 
nations have  been  used  in  every  Appropriation 
Act  down  to  the  present  time.  The  depart- 
ments were,  therefore,  in  1870  separate  in 
name,  separate  in  habitation,  separate  in  con- 
stitution, and  separately  intrusted  with  public 
funds  to  be  administered  by  each  department 
independently  of  the  other.  Each  has  from  time 
to  time  published  its  own  prospectus  and  laid 
down  for  itself  the  conditions  under  which  it 
would  make  grants  from  the  annual  vote  to 
school 8  and  institutions  engaged  in  teaching. 
For  the  sake,  I  presume,  of  avoiding  confusion, 
the  Education  or  Whitehall  Department  has 
called  its  syllabus  of  conditions  "  the  code."  The 
analogous  publication  of  the  Science  and  Art  or 
South  Kensington  Department  has  been  called 
"  the  directory."  A  comparison  of  the  code  and 
directory  now  in  force  shows  that  the  code  deals 
with  many  subjects  not  embraced  in  the  directory 
and  with  an  education  much  less  advanced  in  the 
subjects  common  to  both  than  those  dealt  with  by 
the  directory.  To  some  extent  the  course  of 
study  with  which  the  Whitehall  establishment  is 
concerned  in  the  common  subjects  may  overlap 
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the  lower  portions  of  the  South  Kensington 
scheme,  but  the  broad  distinction  remains  that 
the  South  Kensington  curriculum,  while  narrower 
than  the  Whitehall  scheme,  is  of  a  much  more 
advanced  character.    South    Kensington  makes 

rits  substantially  larger  than  Whitehall,  and 
extreme  limit  of  the  teaching  which  it  aims 
at  encouraging  reaches    a    very  nigh  standard 
and  extends  into  the  higher  mathematics,  into 
chemistry  of  a  very  advanced   character,  both 
theoretical  and  practical,  into  hygiene,  geology, 
physiography,  and  a  multitude  of  subjects  in  the 
domain  of  science   which  are  carried  as  far  as 
might  well  suffice  to  give  a  successful  student  a 
high  place  in  a  Tripos  or  in  the  honour  list  of 
most  of  our  Universities.    The  department  aims 
at  the  encouragement  of  what  it  calls  science 
schools  and  science  classes  as  well  as  schools  of 
science.    A  school  of  science  is  an  establishment 
with  all  the  necessary  appliances  for  a  complete 
and  methodical  scientific  education  adapted  for 
students  whose  education  is   such  as  would  fit 
them  to  enter  standard  7  of  the  code  (see  direc- 
tory, arte.  56,  57,  and  passim.)    No  definition  is 
given  of  science  schools  and  science  classes,  but 
they  are   at    all   events    schools  or  classes  of 
the  South    Kensington    aB    distinguished    from 
the  Whitehall  type,  and  giving  instruction  in  the 
subjects  which  they  may  happen  to  teach,  aiming 
at  the  South  Kensington  standard  and  intended 
to  earn  the  South   Kensington  grant.    The  Act 
upon  the  provisions  of   which  the  present  ques- 
tions chiefly  turn  is  the  Elementary  Education 
Act  1870  (33  &  34  Vict.  c.  75).    By  sect.  5,  where 
in  any  school   district    (as   denned   by  the  Act) 
there  is  not  a  sufficient  amount  of  public  school 
accommodation  in  public  elementary  schools,  in 
the  Act  referred  to  as  "public  school  accommo- 
dation," available  for   all   the  children  resident 
in  such  district  for  whose  elementary  education 
provision  is  not  otherwise  supplied,  the  deficiency 
shall  be  supplied  in  manner  provided  by  the  Act 
—that  is  to  say,  by  the  creation  of  a  school  board 
and  the   establishment  of   board    schools.    By 
sect  19  the  school  board  may,  for   the  purpose 
of  providing  sufficient  "public  school  accommo- 
dation" provide  schoolhouses  and  supply  every- 
thing necessary  for  the  efficiency  of  the  schools 
provided  by  them.    By  sect.  53  the  expenses  of 
the  school  board  shall  be  paid  out  of  tne  school 
fond,  which  is  to  consist  of  fees  from  scholars, 
money  provided  by  Parliament  or  raised  by  loan 
or  in  any    manner    whatsoever   by  the    schoo 
board,  and  any  deficiency  is  to  be  made  up  out  of 
the  rates  to  be  raised   as   provided  by  the  Act. 
The  condition,  therefore,  of  the  existence  of  a 
school  board,  other  than  the  School  Board  for 
London,  is  the  want  of  proper  provision  by  the 
existing  schools  for  the  elementary  education  of 
all  the  children   in   the  district ;  and  in  deter- 
mining  the    question    whether   such    deficiency 
exist*,  the  Education  Department  is  to  take  into 
consideration  every  school  in  the  neighbourhood 
which  gives  efficient  elementary  education  to  the 
children  in  the  district.    The   School  Board  for 
London  was  constituted  by  sect.  37  of  the  Act 
without  such  inquiry,   it   being   assumed,  appa- 
rently, that  there  was  no  need  of  it.    The  board 
is  directed  to  "  supply  their  district  with  sufficient 
public  school  accommodation  "  (defined  in  sect.  8), 
which  is  exactly  what  any  other  school  board  has 
to  do,  and  I  cannot  find  in  the  Act  any  trace  of 
Mao.  Cab.— Vol.  XX. 


any  difference  between  the  powers  and  duties  of 
the  School  Board  for  London  and  those  of  any 
other  school  board.     Wherever  the  deficiency  does 
exist  it  is  to  be  supplied  by  accommodation  in 
public  elementary    schools    as    therein    defined. 
This  throws  us  upon  sect.  7,  which  enacts  that 
every  elementary  school  which  is  conducted  in 
accordance  with  the  regulations  that  follow  shall 
be  a  public  elementary  school.    I  pause  here  to 
say  that  in  sect.  2  an  elementary  school  is  defined 
as  meaning  "  a  school  or  department  of  a  school 
at  which  elementary  education  is  the  principal 
part  of  the  education  there  given,"  so  that  sect.  7 
says  that  every  school  at  which  elementary  educa- 
tion is  the  principal  part  of  the  education  there 
given  shall  be  a  public  elementary  school  if  it 
conforms  to  the  regulations  therein  contained, 
and  as  a  board  school  by  sect.  14  must  be  a  public 
elementary  school,  it  follows  that  it  must  be  con- 
ducted in  accordance  with  those  regulations.  The 
only  regulation  that  is  material  here  is  that  it 
shall  be  conducted  in  accordance  with  the  condi- 
tions required  to  be  fulfilled  by  an  elementary 
school  in  order  to  obtain  an  annual  Parliamentary 
grant  (sub- sect.  4).  A  Parliamentary  grant  means 
(by  sect.  2)  a  grant  made  in  aid  of  an  elementary 
school  out  of  moneys  provided  by  Parliament  for 
the  civil  service,  entitled  "  for  public  education  in 
Great  Britain,"  which,  as  I  have  shown,  is  always 
a  distinct  thing  from  the  grant  to  the  Science 
and  Art  Department,  and  is  the  fund  which,  from 
its  establishment,  has  been  administered  by  the 
Whitehall  Education    Department.    The  condi- 
tions in  question,  by  sect.  97,  shall  be  those  con- 
tained in  the  minutes  of  the  Education  Depart- 
ment for  the  time  being — i.e.,  in  the  present  case 
the  code  of  1898.    That  code  provides  for  certain 
subjects  as  obligatory,  and,  unless  they  are  taught 
to  the  satisfaction  of  the  Department,  no  grant 
can  be  obtained.    Additional  grants  can  be  earned 
by  efficient  teaching  in  the  other  subjects  men- 
tioned as  optional,  the  grant  being?  so  much  per 
head  in  respect  of  scholars  showing  a  certain 
proficiency.    The  board  school,  therefore,  under 
the  Act  of  1870,  must  be  one  in  which  the  prin- 
cipal part  of  the  education  is  elementary,  and,  as 
the    school   board    cannot  come  into  existence 
unless  there  is  a  deficiency  in  the  provision  in  the 
district  for  elementary  education,  it  might  very 
well  have  been  enacted  that  the  education  to  be 
provided  out  of  the  rates  should  be  elementary 
only.    Indeed,  such  would  have  been  the  natural 
conclusion  had  not  a  contrary  intention  appeared. 
I  think,  however,  that  it  does  appear.    The  defini- 
tion of  "  elementary  school  "  is  not  that  it  shall 
include  a  school  at  which  the  principal  part  of  the 
education  is  elementary,  but  that  it  means  such  a 
school ;  and  I  do  not  see  how  any  other  conclu- 
sion can  be  arrived  at  than  that  the  board  schools 
may  go  beyond  mere  elementary  education  if  the 
school  board  be  so  minded.    It  is  quite  clear  to 
my  mind  that  they  are  under  no  obligation  to  go 
beyond  the  subjects  and  the  amount  of  education 
required  by  the  Education  Code  in  order  to  earn 
a  Parliamentary  grant.    The  extent  of  this  obli- 
gatory teaching,  though  a  varying  quantity,  has 
always  been  extremely  moderate.    But  I  see  no 
indication  of  anything  like  a  definite  superior 
limit  to  what  may  be  taught  except  in  so  iar  as 
Buch  a  limitation  is  involved  in  the  proposition 
which  I  hope  in  due  course  to  make  clear — viz., 
that  the  only  education  contemplated  by  the  Act 

G 


42 


MAGISTRATES1   CASES. 


Q.B.  Div.] 


Reg.  v.  Cockerton  ;  Ex  parte  Hamilton  and  others. 


[Q.B.  Div. 


as  within  the  province  of  the  school  boards  is 
education  for  children.  I  think  there  was  good 
reason  for  the  abstention  in  the  Act  from  any 
provisions  for  a  superior  limit.  The  work  of  the 
Education  Department  in  1870  and  for  some  two 
or  three  years  later  had  very  modest  aims,  and 
did  not  go  beyond  reading,  writing,  and  arith- 
metic. No  doubt  the  general  standard  of  primary 
education  was  then  extremely  low.  It  must 
have  been  evident  to  everyone  that  if  reading, 
writing,  and  arithmetic  were  properly  taught 
there  would  soon  be  a  great  many  children 
who,  if  they  were  to  be  taught  anything 
fresh  during  their  childhood,  must  learn  some- 
thing beyond  that  restricted  range  of  in- 
struction, and  that  there  would  certainly  be 
exceptional  children  who  would  go  far  beyond  it. 
The  code  at  that  time  provided  for  no  grants  for 
any  instruction  beyond  what  have  been  called  the 
three  R's.  I  cannot  believe  for  a  moment  that 
it  ever  was  intended  that  in  board  schools  nothing 
beyond  the  very  low  standard  to  which  alone 
elementary  education  as  then  understood  had 
reached  should  be  aimed  at  by  the  board  schools. 
The  legislation  is  general.  It  applies  alike  to 
board  schools  and  to  schools — not  for  private 
profit — maintained  out  of  endowments  or  by 
voluntary  contributions.  Neither  the  Acts  nor 
the  codes  are  confined  to  either  voluntary  or  board 
schools.  A  great  deal  of  confusion  and  misunder- 
standing has,  I  think,  arisen  from  a  failure  to 
appreciate  this  cardinal  fact,  and  the  most 
extravagant  arguments  have  been  founded  upon 
the  use  of  expressions  of  a  general  character  and 
intended  to  apply  to  all  elementary  schools  (as 
defined  by  the  Act)  and  upon  the  application  of 
them  as  if  board  schools  were  the  only  schools 
with  which  they  dealt.  It  seems  to  me,  therefore, 
that  so  long  as  the  board  school  is  devoted  prin- 
cipally to  elementary  education  there  is  not  only 
no  provision,  express  or  implied,  that  the  instruc- 
tion shall  not  go  beyond  it,  but  a  distinct  intima- 
tion that  it  mav,  and  that  the  only  condition 
expressly  imposed  as  to  the  quantum  of  education 
is  that  it  must  at  least  come  up  to  the  lowest 
standard  required  in  order  to  obtain  a  Parlia- 
mentary grant — i.e.,  must  satisfactorily  teach  the 
obligatorv  subjects.  Such  subjects  must  almost 
necessarily  form  the  principal  part  of  the  instruc- 
tion to  be  administered  in  a  board  school  which 
admits  children  from  five  years  of  age  upwards, 
and  to  which  children  from  five  till  fourteen  can 
be  compelled  to  go.  The  higher  the  age  the 
fewer  the  children,  inasmuch  as  every  child  of  ten 
or  twelve  must  have  been  a  child  of  five,  whereas 
it  is  not  every  child  of  five  who  lives  to  be  ten  or 
twelve.  There  is,  however,  as  it  appears  to  me 
a  very  important  and  a  very  reasonable  practical 
limit  imposed  on  the  education  to  be  given  at 
board  schools.  From  first  to  last  the  whole  series 
of  Acts  relating  to  this  subject,  which  are  invari- 
ably designated  as  the  Elementary  Education 
Acts,  deal  with  children.  No  definition  is  given 
of  "  elementary  education,"  which  is  obviously  a 
term  that  may  shift  with  the  growth  of  general 
instruction  and  attainment.  The  code,  however, 
in  many  instances,  draws  a  line,  in  dealing  with 
subjects  for  which  grants  may  be  made,  between 
the  elementary  and  advanced  stages,  but  such 
division  affects  only  the  amount  of  the  grants, 
and  has  really  no  bearing  at  all  upon  any  question 
involved  in  the   present   case.     Except  for  the 


purposes  of  one  Act,  dealing  with  compulsory 
attendance,  no  definition  has  been  given  of 
"child."  It  is  impossible  to  lav  down  any 
definite  boundary  as  separating  "  children  "  from 
young  men  or  young  women,  or  any  other 
description  by  which  an  advance  beyond 
childhood  may  be  indicated.  Practically  I 
suppose  that  at  somewhere  between  sixteen, 
and  seventeen  at  the  highest,  an  age  has 
been  arrived  at  which  no  one  would  ordinarily 
call  childhood.  It  seems  to  me  that  as  far 
as  mere  quantum  is  concerned,  any  educa- 
tion suitable  for  a  child  may  be  given  by  the 
school  board,  but  that  the  one  condition  must 
always  be  fulfilled  by  the  school — viz.,  that  it  is 
conducted  in  accordance  with  the  conditions 
required  to  be  fulfilled  by  an  elementary  school 
in  order  to  obtain  a  Parliamentary  grant,  which 
by  the  interpretation  clause  means  the  Whitehall 
grant.  I  think  the  clear  intention  of  Parliament 
was  to  place  the  elementary  schools  under  the 
sole  administration  of  Whitehall.  South  Ken- 
sington is  never  alluded  to.  The  code  at  one  time 
placed  one  of  its  subjects — drawing — under  the 
Science  and  Art  Department,  but  always  with  the 

Sroviso  that  the  grant  would  come  from  that 
epartment.  Of  course,  there  was  nothing  to 
prevent  either  department  from  making  or  with- 
holding a  grant  upon  any  terms  not  inconsistent 
with  the  Acts  which  it  chose  to  impose,  but  that 
has  absolutely  nothing  to  do  with  what  the  public 
elementary  school  may,  or  may  not,  do.  That 
depends  entirely  upon  the  Act  of  Parliament, 
which  meant,  I  think,  to  give  to  public  elemen- 
tary schools  of  every  sort  the  same  rights  and  to 
subject  them  to  the  same  control.  And  I  think 
sect  7,  Bub-sect.  4,  meant  to  place  them  all  under 
the  control  of  Whitehall,  and  to  say  that  all  must 
teach  what  Whitehall  laid  down  as  obligatory  in 
order  to  get  a  grant,  and  that  in  regard  to  instruc- 
tion outside  that  narrow  area,  if  and  in  so  far  as 
it  was  given,  it  was  to  follow  the  rules  of  the 
Whitehall  Code,  whatever  they  might  be,  from 
time  to  time.  I  have  dealt  at  considerable  length 
upon  the  Act  of  1870,  because  I  believe  that  it 
strikes  the  keynote  of  all  the  subsequent  legisla- 
tion on  this  subject.  Between  1870  and  1893  no 
fewer  than  nine  Acts  supplementary  to  the  prin- 
cipal Act  were  passed,  and  in  every  Act  the  same 
phraseology  is  kept  up,  and  in  the  last  of  them 
(the  Elementary  Education  (School  Attend- 
ance) Act  1893  (56  &  57  Vict.  o.  51)  the  whole  of 
the  preceding  Acts  are  styled  "  The  Elementary 
Education  Acts  1870  to  1891."  In  1873  an  Act 
was  passed  (36  &  37  Vict.  c.  86)  under  which  sv 
school  board  was  enabled,  with  certain  exceptions 
not  material,  to  accept  and  administer  any 
educational  trust  or  endowment  It  was  provided 
sect.  13  (2)  that  any  school  connected  with  such  a- 
trust  or  endowment  shall  be  deemed  to  be  a  school 
provided  by  the  school  board — in  other  words,  a 
board  school.  But  then  follows  the  significant 
qualification  that  nothing  in  that  section  shall 
authorise  the  school  board  to  expend  any  money 
out  of  the  school  rate  for  any  purpose  other  than 
elementary  education.  That  is  to  say,  no  addi- 
tional burden  was  to  be  thrown  on  the  rates  in 
order  to  carry  out  the  objects  of  the  trust  or 
endowment.  The  same  Act,  in  sect.  22,  refers  to 
"  registers  and  other  books  and  documents  con- 
taining information  with  respect  to  the  attendance 
of  children  "  at  the  board  school,  and  sects.  24  and* 
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25  contain  various  other  provisions  with  regard  to 
the  attendance  of  children.  The  Act  of  1876  enacts 
that  it  shall  be  the  duty  of  the  parent  of  every  child 
to  cause  such  child  to  receive  elementary  instruc- 
tion in  reading,  writing,  and  arithmetic,  and  is 
foil  of  provisions  about  "  children  "  attending  the 
school  Further  control  in  respect  to  the  degrees 
of  instruction  and  efficiency  required  to  obtain 
certificates  of  exemption  from  attendance  at 
school  is  given  to  the  Education  Department  by 
sect.  24,  thus  enabling  them  to  raise  the  standard 
from  time  to  time.  A  child  is  defined  to  mean  in 
this  Act  a  person  between  five  and  fourteen 
(sect  48).  The  only  place  in  which  the  word 
"scholars"  and  not  "children"  is  used  iB  in  a 
section  which  refers  to  schools  that  are  not  board 
schools  (the  third  paragraph  of  sect.  48).  The 
next  important  Act  was  that  of  1891,  which 
abolished  school  fees  for  children  between  three 
and  fifteen.  It  appears,  I  think,  to  assume  that 
there  may  be  children  over  fifteen  years  of  age 
attending  the  board  schools,  but  I  can  find  no 
phrase  or  expression  indicating  that  anything  but 
children  were  contemplated.  Stress  has  been  laid 
upon  the  use  of  the  word  "scholars"  (and  not 
"children")  in  sect.  8,  which  provides  that 
nothing  in  sect.  17  of  the  Act  of  1870  shall 
prevent  a  school  board  from  admitting  scholars 
to  any  school  provided  by  the  board  without 
requiring  a  fee,  as  if  it  indicated  that  the  Acts 
referred  to  scholars  who  are  not  children.  But 
inasmuch  as  sect.  17  applies  to  children,  and 
children  only,  there  is  absolutely  nothing  in  this 
argument.  The  two  passages  just  referred  to 
are  the  only  ones  in  the  whole  series  in  which 
the  pupils  are  referred  to  otherwise  than  as 
children.  The  Act  of  1893  (56  &  57  Vict.  c.  51) 
simply  raises  the  age  under  which  a  child  cannot 
be  employed  except  under  a  certificate  of  exemp- 
tion from  ten  to  eleven.  Reference  has  been 
made  in  the  course  of  the  argument  to  the 
Technical  Instruction  Act  1889  (52  &  53  Vict, 
c.  76),  but,  as  it  relates  entirely  to  schools  to  be 
established  and  maintained  by  various  local 
authorities,  the  enumeration  of  which  excludes 
school  boards,  and  the  only  Parliamentary  grant 
contemplated  by  it  is  one  by  the  Science  and  Art 
Department,  its  bearing  upon  the  present  ques- 
tion is  so  extremely  remote  that  it  is  not  worth 
serious  consideration.  Sect.  1  (a)  says  in  effect 
that  the  local  authority  shall  not  supply  or  aid 
the  supply  of  technical  or  manual  instruction  to 
scholars  receiving  instruction  at  an  elementary 
school  in  the  obligatory  or  standard  subjects 
prescribed  by  the  minutes  of  the  Education 
Department.  Another  clause — sect.  1  (3) — says 
that  nothing  in  the  Act  shall  be  construed  so 
as  to  interfere  with  any  existing  powers  of  school 
boards  with  respect  to  the  provision  of  technical 
and  manual  instruction.  But  in  the  first  place  I 
suppose  that  it  never  would  have  entered  into 
anyone's  head  to  doubt  that  Borne  technical  and 
manual  instruction  may  properly  fall  within 
elementary  education,  and,  further,  such  instruc- 
tion had  by  that  time  found  its  way  into  the 
code.  In  my  opinion,  therefore  the  board 
schools  can  provide  instruction  more  than 
elementary  so  long  as  it  is  for  children,  but  are 
placed  expressly  under  the  Whitehall  Depart- 
ment, and  in  so  far  as  they  teach  either  elemen- 
tary or  advanced  subjects  must  conform  to  the 
Whitehall  Code.    It  follows  that  they  have  no 


statutory  authority  to  do  more,  and,  therefore,  if 
they  do  go  substantially  beyond  it,  must  not 
spend  the  ratepayers'  money  upon  the  excess.  In 
so  far  as,  while  following  the  Whitehall  Code, 
they  may  be  able  to  earn  the  South  Kensington 
grants,  I  see  nothing  in  the  Acts  to  prevent  them 
from  doing  so,  but,  as  far  as  I  can  gather  the 
facts  from  the  very  obscure  case  in  which  they 
are  stated,  the  money  expended  upon  science 
schools  and  science  classes  in  respect  of  which  the 
disallowances  were  made  by  the  auditor  were  those 
which  were  incurred  by  teaching  the  South 
Kensington  subjects  in  accordance  with  the 
South  Kensington  Directory.  So  far  what  I  have 
said  applies  equally  to  day  schools  and  evening 
schools.  Before  I  proceed  to  deal  specially  with 
the  evening  schools  I  think  it  may  he  useful  to 
trace  succinctly  the  course  of  action  which  has 
been  followed  by  the  Education  Department.  By 
the  courtesy  of  the  Education  Department  I  have 
been  able  to  see  the  whole  of  the  codes  from  1870 
to  1898,  and  the  following  summary  may  be  relied 
upon  as  accurate,  though  it  does  not  profess  to  be 
absolutely  exhaustive.  Down  to  and  including 
1891  there  was  one  code  embracing  both  day 
schools  and  evening  schools,  though  the  regula- 
tions applying  to  each  have  long  been  on  some- 
what different  lines.  From  1870  to  1874  the  only 
education  contemplated  or  spoken  of  was  in 
reading,  writing,  and  arithmetic.  Various  modi- 
fications had  taken  place  between  1870  and  1875, 
always  in  the  direction  of  what  I  may  call  natural 
development,  but  always  confined  to  these  three 
subjects.  But  in  1875  a  change  of  the  most  far- 
reaching  kind  was  made.  To  the  then  elementary 
subjects  were  added  grammar,  geography,  and 
hiBtory;  a  long  list  was  also  given  of  subjects 
called  "  specific,"  for  proficiency  in  which  a  grant 
could  be  made.  They  included  mathematics, 
Latin,  French,  German,  mechanics,  animal  phy- 
siology, physical  geography,  botany,  and  domestic 
economy  (this  for  girls  only).  This  alteration 
was  coincident  with  no  fresh  legislation,  but  was 
solely  a  departmental  act.  It  was,  in  my  opinion, 
entirely  within  the  competence  of  the  depart- 
ment, and  it  could  have  no  operation  unless  the 
Legislature  granted  the  necessary  supplies.  What 
is  tne  effect  upon  the  limits  ox  education  to  be 
observed  in  board  schools  is  a  totally  different 
matter  which  I  will  deal  with  in  its  proper  place. 
The  successive  codes  for  some  years  made  no 
further  change,  except  in  the  shape  of  a  continual 
increase  in  the  extent  to  which  the  teaching  was 
to  be  carried.  But  in  1882  there  was  a  further 
change  of  an  important  character.  In  this  code, 
as  in  all  the  subsequent  ones,  the  subjects  for 
which  grants  could  be  made  are  divided  into  two 
classes,  obligatory  and  optional,  and  for  the  first 
time  it  is  stated  with  regard  to  evening  schools 
that  no  attendance  of  a  person  over  twenty-one 
or  under  fourteen  will  be  recognised  for  a  grant. 
The  optional  subjects  are  again  subdivided  into 
class  subjects  (to  be  taken  by  classes)  and  specific 
classes  (to  be  taken  by  individuals).  It  is  a 
curious  fact  that,  though  the  specific  subjects 
would  naturally  be  selected  by  the  more  advanced 
scholars,  who  may  be  between  twenty  and  twenty- 
one,  a  note  is  appended  to  the  schedule  of  specific 
subjects  that  the  science  subjects  are  to  be  taught 
chiefly  by  experiment  and  illustration,  inasmuch 
as  if  they  are  taught  to  children  by  definition  and 
verbal  description  they  will  be  worthless  as  means 
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of  education.  This  note  did  not  drop  out  till  1893, 
when  I  suppose  it  struck  someone  as  absurd 
under  the  existing  conditions.  The  code  for  a 
long  time  coquetted  with  drawing.  It  was  intro- 
duced in  1885  as  an  optional  class  subject;  in 
1886  it  was  made  obligatory;  in  1887  it  was 
dropped  altogether ;  in  1890  it  was  restored  as  an 
optional  subject  for  boys  in  infant  schools  or 
classes ;  in  1893  it  was  promoted  to  be  an  obli- 
gatory subject  for  boys  in  schools  for  older 
scholars,  but  always  with  a  notice  that  the  grant 
wouid  be  made  by  the  Science  and  Art  Depart- 
ment, and  upon  examinations  conducted  by  that 
department.  It  was  at  length  finally  taken  to 
itself  by  the  Education  Department  in  1898,  the 
grants  thenceforth  being  made  by  the  Education 
Department  and  the  rules  applicable  being  trans- 
ferred from  the  South  Kensington  Directory  to 
the  Whitehall  Code.  No  other  department  of  art 
has  eo  nomine  been  introduced  into  the  Whitehall 
Code  except  in  so  far  as  anything  that  may  be 
called  art  may  fall  under  the  head  of  "manual 
instruction."  In  1892  for  the  first  time  separate 
codes  were  issued  for  day  schools  and  evening 
schools  still  called  by  that  name.  In  1893 
appears  for  the  first  time  the  phrase  "evening 
continuation  schools."  I  do  not  know,  and  the 
learned  counsel  could  not  tell  us,  who  invented 
the  expression.  It  is  not  to  be  found  in  any  of 
the  Elementary  Education  Acts  nor  in  any  Act 
which  has  been  brought  under  our  notice.  I 
gather,  however,  from  two  extracts  from  speeches 
of  Mr.  Mundella,  given  in  Murray's  Dictionary 
under  the  word  ''continuation,"  and  dated 
respectively  1887  and  1888,  that  it  was  introduced 
from  the  educational  technology  of  Germany. 
They  are  defined  in  Murray  as  "  schools  in  which 
the  education  of  the  elementary  school  is  continued 
to  a  more  advanced  age."  By  the  explanatory 
memorandum  prefixed  to  the  code  for  each  year 
after  1892  they  are  to  include  schools  to 
which  "the  principal  part  of  the  work  will  be 
preparatory  to  the  special  studies  directed  by  the 
Science  and  Art  Department  or  other  forms  of 
secondary  or  higher  education."  Elsewhere  they 
are  spoken  of  as  designed  to  provide  the  means 
for  "those  who  are  leaving  the  day  schools  to 
continue  their  education  at  evening  schools " 
and  as  "  one  of  the  most  important  means  for 
turning  to  better  account  than  at  present  the 
money  and  time  now  spent  in  the  day  schools  " 
(Code  of  1893,  arts.  6  and  7),  which  means,  I 
suppose,  the  money  now  spent  upon  and  time 
spent  in  the  day  schools.  Thenceforth,  it  is 
announced,  the  attendance  of  persons  over 
twenty-one  years  of  age  will  be  recognised;  no 
limit  of  age  is  prescribed;  no  scholar  will  be 
compelled  to  take  the  elementary  subjects.  As 
to  one  of  the  subjects,  "  The  Life  and  Duties  of 
the  Citizen,"  the  code  contains  the  very  reason- 
able statement  that  it  will  be  found  difficult 
to  teach  it  except  to  those  scholars  who 
are  .in  the  habit  of  reading  and  thinking 
intelligently  about  public  affairs.  The  case  finds 
that  a  large  number  of  the  persons  taught  at  the 
evening  schools  in  respect  of  which  disallow- 
ances nave  been  made  were  adults.  It  appears 
to  me,  again,  to  have  been  perfectly  within  the 
competence  of  the  department  to  lay  down  the 
conditions  under  which  it  would  make  grants, 
and  I  am  not  in  the  least  surprised  that  where 
it  found  schools  de  facto  fulfilling  those  condi- 


tions the  grant  followed  as  a  matter  of  course. 
But  to  argue,  as  has  been  done,  that  such  action 
on  the  part  of  the  department  sets  the  school 
board  free  to  teach  at  the  expense  of  the  rate- 
payers to  adults  and  to  children  indiscriminately 
the  higher  mathematics,  advanced  chemistry 
(both  theoretical  and  practical),  political  economy, 
art  of  a  kind  wholly  beyond  anything  that  can  be 
taught  to  children,  French,  German,  history,  I 
know  not  what,  appears  to  me  to  be  the  ne  plus 
ultra  of  extravagance.  If  the  Acts  of  which  the 
primary  object  was  elementary  education  and  the 
whole  object  was  education  for  children  are  to  be 
transformed  into  Acts  for  the  higher  education — 
education  of  a  kind  usual  rather  in  a  college  of  a 
university  than  in  a  school — of  grown-up  men  and 
women  it  must  be  done  by  Act  of  Parliament  and 
not  by  a  stroke  of  the  pen  of  a  Government 
department.  The  department  has  never  affected 
to  do  anything  of  the  kind,  or  to  do  more  than 
lay  down  the  conditions  under  which  a  grant  of 
money  may  be  earned.  The  extravagance  is  in 
the  application  that  has  been  made  by  the  school 
board  of  the  successive  developments  of  the  code. 
The  department  is  under  no  restrictions  as  to  the 
conditions  under  which  it  shall  grant  public 
money,  Parliament  being  at  liberty  to  withhold 
or  ratify  the  grant.  But  it  is  the  strangest  of 
arguments  to  say  that,  because  the  department  is 
prepared  to  grant  money  for  teaching  adults  to 
any  school  in  a  position  to  teach  them,  it  follows 
that  a  board,  created  and  existing  to  supply 
education  for  children  and  for  no  other  purpose, 
has  a  right  to  spend  money  out  of  the  rates  for 
teaching  those  who  are  not  children.  London  and 
the  large  towns  in  the  country  are  full  of  work- 
ing-men's  colleges,  polytechnic  institutions,  and 
other  similar  establishments,  which  afford  teach- 
ing for  adults,  and  to  whose  legitimate  work  the 
provisions  of  the  code  for  instruction  to  adults 
apply.  An  equally  extravagant  argument  has 
been  founded  upon  the  Education  Code  (1890) 
Act  1890.  The  code  of  1890  had  made  some  new- 
provisions  as  to  special  grants  to  schools  in  rela- 
tion to  population  and  some  other  local  circum- 
stances which  it  was  obviously  apprehended 
might  be  ultra  vires.  These  are  confirmed  by 
this  Act.  The  code  made  no  provision  that  I 
have  been  able  to  find  altering  the  definition  of 
an  "elementary  school,"  and  in  so  far  as  the 
Act  effdcts  that  alteration  I  do  not  see  that 
it  has  anything  to  do  with  the  code  of  1890. 
It  is  styled  "  an  Act  for  the  purpose  of  making 
operative  certain  articles  in  the  Education  Code 
1890."  This  description  may  well  perhaps  apply 
to  the  provision  in  question,  since  there  would 
not  be  more  scope  for  the  work  of  any  evening 
school  than  for  that  of  a  day  school  without 
the  removal  of  the  restriction  in  sect.  2  of  the 
Act  of  1870.  Be  that  as  it  may,  it  provides 
specifically  that  it  shall  not  be  required  as  a  condi- 
tion of  a  Parliamentary  grant  to  an  evening  school 
that  a  principal  part  of  the  education  there  given* 
shall  be  elementary,  and  it  is  a  significant  fact 
that  it  is  silent  as  to  any  alteration  of  the 
Elementary  Education  Acts  in  the  way  of  pro- 
viding education  for  adults.  This  provision  is  not 
an  alteration  of  any  regulation  of  the  code,  and 
it  does  not  touch  the  question  of  whether  or  not 
a  school  is  conducted  in  accordance  with  the  con. 
ditions,  required  by  the  minutes  of  the  Education. 
Department  to  be  fulfilled  in  order  to  get  a  grant* 
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The  section  means  just  what  it  says  and  no  more 
— namely,  that  in  order  to  get  the  grant  the  school 
need  no  longer  be  confined  to  teaching  principally 
elementary  matter.    It  is  again  a  general  section, 
not  applicable  merely  to   board  schools,  but  to 
Tolnntary  evening  schools  and  all  others  which 
are  in  other  respects  public  elementary  schools. 
It  does  not,  in  my  opinion,  alter  in  the  least  the 
powers  or  duties  of  school  boards,  and  certainly 
does  not  confer  an  entirely  new  power  to  teach 
adults  by  the  aid  of  the  rates.    Another  matter 
has  been  argued  as  being  also  a  statutory  recog- 
nition of  the  practice  in  question.     The   Local 
GoTernment  Board  has  directed  board  schools  to 
show  in  their  accounts  what  grants  they  receive 
from  South  Kensington.    The  Local  Government 
Board  has  statutory  powers   to  direct   in  what 
form  accounts  shall  be  kept  and  returns  made, 
and  their  orders  have    to    be  laid  before  both 
Houses   of    Parliament.      Therefore    it  is   said 
there  is  a  Parliamentary  recognition  of  the  fact 
that  school  boards  are  earning  Science  and  Art 
Department  grants.     Such    an  argument    only 
serves  to  show  the  straits  in  which  the  case  for  the 
applicants    is    found.    The    Local    Government 
Board,   like   the    Education  Department,   deals 
with  schools  as  they  find  them.     De  facto  they 
teach  this  and  that  which  earn  grants  from  South 
Kensington.     Parliament   votes  the  money  and 
the  department  pays  it.    It  is,  therefore,  natural 
that  orders  should  be  made  that  the  school  board 
should  show  how  much  it  receives  and  what  is 
done  with  it.     It  is  not  the  business   of  either 
department  to  inquire   whether   any  particular 
school,  voluntary  or  board,  is  exceeding  its  rights 
with  regard  either  to  the  public  or  to  individuals 
by  riving  the  education  which  has  satisfied  the 
conditions  and  earned  the  grant.     It  is,  I  think, 
equally  futile  to  say  that,  because  subsidies  in 
respect  of  the  schools  and  classes  objected  to  in 
this  case  have  been  annually  voted  by  the  House  of 
Commons  and  sanctioned  by  the  Appropriation 
Acta,  the  school  board  must  have  a  right  to  con- 
tribute to  the  cost  of  such  schools  and  classes 
oat  of  the  rates.     The  Appropriation  Acts  legalise 
the  expenditure  of  public  money  in  the  way  pro- 
posed.   They  have  absolutely  nothing  to  do  with 
the  question    whether    the    school    board    has 
exceeded  its  powers  in  levying  rates  to  pay  for 
the  excess  of  cost  over  and  above  the  grants ;  and, 
again  I  have  to  say  that  if  the  case  of  the  appli- 
cants depends  upon  such  an  argument  it  must  be 
in  a  bad  way.  In  my  opinion,  therefore,  in  so  far  as 
the  expenses  in  question  were  incurred  for  science 
and  art  schools  and  classes  or  for  teaching  adults 
thev  are  indefensible,  and  the  auditor  was  right 
in  dealing  with   them.     We  have  been  asked  by 
both  sides  to  treat  the  case  as  if  the  question  of 
adult  instruction  had  not  arisen.    I  do  not  know 
why  the  respondents  joined  in  the  invitation,  but 
it  is  one  which  I  cannot  accept.    The  question  is 
directly  raised  by  the  case,  and  it  is  impossible  to 
ignore  it.     It  is  immaterial  that  it  is  not  one  of 
the  reasons  given  by  the  auditor,  but  it  is  quite 
impossible  to  exclude  it  in  dealing  with  the  second 
question  proposed  to  us.    If,  as  stated  in  the  case, 
it  is  really  impossible    to  dissect  the  items  and 
apportion  them  between  the  legitimate  objects  of 
the  schools  and  those  which  are  ultra  vires,  his 
disallowance  of  the  whole  must  stand.     But  he 
has  power  to  reduce  as  well  as  to  disallow  items 
(order  of  Local  Government  Board,  the  14th  July 


1880,   art.  25),  and  it   seems  to  me  to  be  little 
short  of  absurd  to  say  as  the  case  does  that  the 
task  of  apportionment  is  impossible.     Far  more 
difficult  tasks  of  the  same  nature  are  habitually 
performed  by  judges  and  juries,  and  I  can  see  no 
insuperable  obstacle.     The  question,  however,  is 
probably  not  important.      I  do  not  suppose  that 
any  one  will  even  wish  that  the  gentlemen  sur- 
charged, who  I  do  not  doubt  for   a     moment 
honestly  did  what  they  conceived  to  be  their  duty, 
should  be  mulcted  in  the  amounts    surcharged 
or  in  any  other  amounts.    There  can  be  no  doubt 
that  the  importance  of  the  subject  demands  that 
the  questions  raised  should  be   decided  by  the 
House  of  Lords.     Until  that  is  done  there  can 
hardly  be  any  disturbance  of  the  existing  order  of 
things  without  the  most  enormous  inconvenience. 
When  the  question  is  finally  set  at  rest,  if  the 
views  I  have  expressed  be  maintained,  I  can  see 
nothing  whatever  to  prevent  the  applicants  from 
applying  to  the  Local  Government  Board  under 
the  provisions   of  11  &  12  Vict.   c.  91),  s.  36,  to 
remit  the  surcharges.      It    will   be    only  when 
it  is  finally  decided  that   the   surcharges    were 
proper  that  the  occasion  will  arise  for  resorting 
to    that    section.      Before    giving    my    formal 
answers  to  the  specific  questions  which  the  case 
presents,  I  wish  to  observe    that,  in  respect  to 
expenditure,  whether  for  teaching  adults  or  for 
maintaining  science  schools  or  other  teaching, 
which  appears  to  me  to  be  outside  the  range  of 
what  ought  to  fall  upon  the  rates,  I  conceive 
that  under  the  ample  words  of  sect.  13  (1)  of  the 
Act  of  1873  any  school  board  which  can  get  sub- 
scriptions or  donations  sufficient  to  enable  them 
to  give  such  instruction    is  at  liberty  to  do  so,  . 
provided  that  it  bond  fide  conforms  to  sub-sect.  3 
and  expends  no  money  of  the  rates  towards  such 
education.     It  is  true  that  in  the  Act  of  1870  the 
school  fund  is  to  consist  of  all  moneys  received  in 
any  manner  whatever  by  the  school  board,  but  the 
provisions  of  the  Act  of  1873,  s.  13,  could  not  be 
complied  with  unless  the  funds  specially  allocated, 
which  that  Act  enabled  the  school  board  to  accept 
and    administer,    were    made    the    subjects    of 
separate  aocounts,  and  to  that  extent  the  Act  of 
1873  clearly   modifies  the  Act  of  1870.     As  to 
question  1,  therefore,  my    answer  is    that  it  is 
noc    within  the  power  of  the  board  to  provide 
at  the  expense  of    the   ratepayers    science   and 
art    schools    or    classes    in    day   schools;  that 
the    question     of     providing    science     and    art 
schools  in  evening  schools  cannot  arise,  inasmuch 
as    by   art.   lvi.,    of  the  directory  the    work  of 
such  a  school  must  be  carried  on  in  day  classes ; 
that  science  and  art  classes  in  evening  continua- 
tion schools  are  as  much  beyond  the  scope  of 
rate-aided  education  as  in  day  schools ;  but  that 
in  both  such  educational  work  may  be  carried  on 
by  the  school  board  provided  the  whole  of  the 
funds  required  for  it  are  furnished  from  sources 
other  than  contributions  from  the    rates.      (2) 
Assuming  the  impossibility  of  apportioning  the 
items  which  have  been  disallowed  between  legiti- 
mate and  illegitimate  expenditure,  the  disallow- 
ances were  properly  made.    (3)  The  rule  must  be 
discharged. 

Kennedy,  J. — In  this  case  I  have  had  the 
opportunity  of  reading  the  judgment  which  my 
brother  Wills  has  just  pronounced ;  and,  it  deals 
so  thoroughly  and  fully  with  the  historical  and 
general  aspects  of  the  very  grave  and  important 
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matters  before  us,  that  I  may  without  preface, 
approach  the  particular  questions  which  the  court 
has  to  decide.    These  questions,  as  stated  in  the 
special  case,  are  three  in  number ;  but  the  real 
and  substantial  point  of  controversy  is  raised  in 
the  second  of  them,  and  I  shall  deal  with  it  first. 
Is  it  lawful  for  the  school  board  to  pay  out  of 
rates  levied  under  the  Public  Elementary  Acts  as 
the  London  School  Board  has  done  in  the  circum- 
stances stated  in  the  special  case,  expenses  in- 
curred in  providing  and  maintaining  science  and 
art  schools  or  classes  either  in  day  schools  or  in 
evening  continuation  schools  P    I  will  take  first 
the  case  of  dav  schools.     It  appears  to  me  that 
we  must  chiefly  be  guided  by  the  enactments  of 
the  Elementary  Education  Act  1870  (33  &  34  Yict. 
c.  75).    It  was  by  that  Act  that  school  boards 
were  created.    It  prescribed  their  purpose,  their 
powers  and  their  duties ;  and  I  have  been  unable 
to  find  that  its  provisions,  so  far  as  the  present 
if  sues  are  concerned,  are  in  any  essential  point 
affected  either  by  the  later  statutes  relating  to 
elementary  education  or  by  the  Technical  Instruc- 
tion Acts  of  1889  and  1891  (52  &  53  Vict  c.  76; 
54  &  55  Vict.  c.  4).    The  central  purpose  of  the 
Elementary    Education    Act  1870  is  plain  and 
definite — to    provide   education  for   children  in 
public   elementary  schools.     The  school  board, 
which  this  Act  brings  into  being,  is  a  piece  of 
administrative  machinery  whose  primary  work  is 
to  produce  within  a  definite  district  a  sufficiency 
of  such  educational  provision.     "Child"  is  not 
defined,  as,  for  the  purposes  of  that  Act,  it  is 
defined  in  the  Elementary  Education  Act  1876 
(39  &  40  Vict.c.  79).  Elementary  education  is  not 
defined.    I  infer  that  Parliament  intended  both 
terms  to  be  elastic.    "  Child  "  is  not  to  be  read  as 
designating  a  person  under  fourteen  years  of  age 
as  it  is  (see  sect  48)  in  the  Education  Act  1876. 
All  that  is  clear,  is  that  it  is  for  the  education  of 
persons  in  statu  pupiUari  that  the  Act  intends  to 
provide.     "Elementary   education"   may  mean, 
and  in  my  opinion  it  does  mean,  something  more 
than  the  efficient  elementary  instruction  in  read- 
ing, writing,  and  arithmetic,  which  uuder  sect  4  of 
the  Act  of  1876  the  parent  of  every  child  between 
the  ages  of  five  and  fourteen,  is  bound  to  cause 
that  child  to  receive.    This  Act  gives  it  neither 
description  nor  limit.    Now,  let  us  examine  the 
Act  in  order  to  see  what  the  school  board  is  to  do. 
According  to  sect.  5  there  is  to  be  provided  for 
every    school    district    a    sufficient    amount   of 
accommodation    in    public    elementary    schools 
available  for  all  the   children  resident  in  such 
district  for  whose  elementary  education,  efficient 
and  suitable  provision  (referred  to  in  the  Acts  as 
"  public  school  accommodation  ")  is  not  otherwise 
made.      Where  there  is  an  insufficiency  of  such 
accommodation  the  school  board  is  entitled  (sects. 
18,   19),  and  under  sect.  10  may  be  required,  to 
provide  and  maintain  schools.     The  funds  for 
the  attainment  of  this  end  are  stated  in  sects. 
53   and    54,    which    give    a  right    of    recourse 
to  the  rates.      These    schools    must    be    public 
elementary  schools.      What  then   is   meant  by 
a  "  public  elementary  school "  ?     We  have  the 
answer  in  sects.  3,  7,  and  97.    It  is,  in  the  first 
place,  a  school  or  a  department  of  a  school  at 
which  elementary  education  is  the  principal  part 
of  the  education  there  given ;  by  which  phrase  I 
understand  to  be  meant  the  principal  part  of  the 
education  of  each  of  the  children  who  attend  the 


school.     Secondly,  it  is  to  be  a  school  whose 
scholars  are  free  from  any  religious  test  and  from 
compulsion  to  attend  any  religious  teaching  or 
religious  service  or  Sunday  school,  and  where  any 
religious  observance  or  instruction  to  those  whose 
parents  desire  it  is  subject  to  certain  conditions. 
Thirdly,   it  is  to  be  open  to  inspection  by  Her 
Majesty's  inspectors  of  schools  under  the  Educa- 
tion  Department;   and,   fourthly,   we   have  the 
important  stipulation  that,  in  sect.  7  (4),   "the 
school  shall  be  conducted  in  accordance  with  the 
conditions  required  to  be  fulfilled  by  an  elemen- 
tary school  in  order  to  obtain  an  annual  Parlia- 
mentary grant"  The  term  "Parliamentary  grant" 
is  explained  by  sect  3  to  mean  a  grant  made  in 
aid  of  an   elementary  school,  either  annual  or 
otherwise,  out  of  moneys  provided  by  Parliament 
for    the    Civil    Service,    intituled    "For    Public 
Education  in  Great  Britain."    Sect.  97  provides 
that  the  conditions  required  to  be  fulfilled  by  an 
elementary  school  in  order  to  obtain  the  annnal 
Parliamentary  grant  shall  be  those  contained  in 
the  minutes  of  the  Education  Department  in  force 
for  the  time  being.    The  crucial  question  in  this 
case,  in  my  view  is  this :  Does  the  phrase  "  public 
elementary  school"— that  is,  the  school   which 
the  school  board  is   to  provide    and    maintain 
— as  defined  by  the  Elementary  Education  Act 
1870,  involve  or  connote  any,  and,  if  so,  what 
limitation  upon  the  character  or  extent  of  the 
secular  instruction  to  be  given,  so  far,  at  any 
rate,  as  regards  instruction  the  cost  of  which  may 
be  defrayed  out  of  the  rates  under  sect  54  P    Two 
things,  I  think,  are  clear.    First,  that  the  educa- 
tion is  to  be  that  of  children,  and  not  of  adults ; 
secondly,   that  only  the    principal  part  of   the 
education  and  not  the  whole  of  it  must  be  elemen- 
tary education.    Is  there  any  further  limitation  ? 
In  my  opinion  there  is.    I  agree  with  my  brother 
Wills  in  thinking  that,  if  the  provisions  of  the 
Elementary  Education  Act  1870,  and  especially 
sect  7  (4),  are  duly  considered,  it  was  the  clear 
intention  of  Parliament  to  place  public  elemen- 
tary schools  (it  is  only  such  that  the  board  may 
legally  provide  and   maintain)   under   the    sole 
administration  of  the  Education  Department  at 
Whitehall.    I    think  that  the  education  which 
might  be  paid  for  out  of  the  rates  was  intended 
to  be  education  either  prescribed  or  approved  by 
that  department  as  the   responsible    authority. 
The  minutes  of  that  department  now  in  force  are 
contained  in  the  code  of  1898.    It  lays   down 
certain  conditions  as  necessary  for  the  obtaining 
of  a  grant     Some  subjects — reading,  writing,  and 
arithmetic,  needlework  (for  girls),  drawing  (for 
boys),  and  one  "  class  "  subject — it  prescribes  as 
obligatory  subjects  of  instruction,  and  denotes 
them  as  "  the  elementary  subjects."    Others,  less 
elementary,   it  authorises  as   optional  subjects, 
either  "  class  "  or  "  specific  " ;  and  after  giving  a 
list  of  these  it  adds,  in  art.  16,  that  a  subject 
outside  the  list  of  "  specific  "  subjects  may  be  sub- 
stituted   for    one    of    these    optional    subjects, 
"  provided  that  a  graduated  scheme  for  teaching 
it    be    submitted   to    and   approved  of  by  the 
inspector."    These,  obligatory  and  optional  alike, 
are    grant-earning    subjects.    But    further,    in 
art.  17,  the  code  declares  that  instruction  may  be 
given  in  other  secular  subjects  although  they  can 
earn  no  grant,  but   they  must   be   subjects  ap- 
proved by  the  department.    So  that   this    Day 
Schools  Code  of  1898  contains  a  scheme  of  general 
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secular  education  for  children  in  a  public  ele- 
mentary school,  part  of  which  is  obligatory  and 
part  optional,  but  all  of  which  is  either  prescribed 
by  or  requires  the  sanction  of  the  Education 
Itepartment  at  Whitehall,  and  is  subjected 
annually  to  examination  by  the  inspectors  who 
belong  to  that  department.  It  appears  to  me 
that  the  Elementary  Education  Act  1870,  when 
carefully  considered  and  fairly  construed,  suf- 
ficiently shows  that  it  is  for  the  provision  and 
maintenance  of  a  school  where  the  secular 
instruction  does  not  pass  beyond  these  limita- 
tions, that  it  has  given  to  the  school  board 
statutory  authority  to  draw  upon  the  rates.  That 
which  the  school  board  here  has  done — that  which 
has  caused  the  making  of  these  disallowances 
and  surcharges  by  the  auditor  —  has  been  the 
expenditure  of  money  from  this  source  upon  an 
elaborate  system  of  advanced  instruction  outside 
the  Day  School  Code,  and  with  regard  to  which 
the  Education  Department  at  Whitehall,  the 
director  of  public  elementary  education  desig- 
nated, as  I  read  it,  by  the  fundamental  statute, 
has  neither  responsbility  nor  control,  nor  power 
of  maintenance  or  reward.  The  science  and  art 
schools  and  classes  are  schools  and  classes 
organised,  governed,  and  examined  by  the  Science 
and  Art  Department  at  South  Kensington.  As 
my  brother  Wills  has  fully  explained,  the  depart- 
ment, although  at  its  head,  as  they  are  also  at 
the  head  of  the  Education  Department  at  White- 
hall, are  the  Lord  President  of  the  Council  and 
the  Vice-President  of  the  Committee  in  Council 
on  Education,  is  really  distinct  and  different 
from  the  Education  Department.  It  has  a  nepa- 
rafce  staff  and  organisation,  separate  offices, 
separate  registration  of  students,  separate 
examinations  and  separate  inspectors.  It  ad- 
ministers moneys  voted  annually  by  Parlia- 
ment under  a  separate  head  of  appropriation  for 
instruction  in  science  and  art  in  the  United 
Kingdom ;  it  has  no  concern  with  general  public 
education,  or  any  duty  towards  public  elementary 
schools.  Its  directory  (revised  to  June  1898), 
which  corresponds  to  the  code  of  the  Education 
Department,  contains  in  a  volume  of  some  428 
pages  a  statement  of  the  organisation  of  the 
schools  and  classes,  the  subjects  of  instruction, 
the  admission  of  students,  the  methods  of  inspec- 
tion and  examination,  the  conditions  upon  which 
grants,  Ac.,  are  given  to  teachers  and  students, 
and  a  quantity  of  important  detailed  information 
upon  other  branches  of  the  organisation  and 
working  of  the  Science  and  Art  Department.  A 
very  snort  inspection  of  this  volume  and  of  a 
volume  of  the  Science  Examination  Papers  for 
1898,  which  is  also  in  evidence,  suffices  to  Bhow 
the  vast  difference  between  the  scope,  the  method, 
and  the  character  of  the  general  education  pro- 
vided lor  children  by  the  code  and  those  of  the 
special  education  provided  by  the  directory  for 
the  science  and  art  students.  Art.  xviii.  of  the 
directory,  I  may  add,  provides  that  no  student 
nav  be  registered  for  a  grant  for  attendance 
raoer  the  department  of  science  and  art  whose 
name  is  on  the  register  for  day  attendance  under 
the  English  Education  Department,  subject  to 
the  exception  that  a  scholar  of  an  elementary 
school  who  has  been  placed  altogether  in  stan- 
dard VII.  of  the  code  may,  on  personal  applica- 
twn,  be  registered  in  an  evening  class  with  the 
approval  of  the  department.    I  feel  compelled  to 


hold  that  the  payment  by  the  school  board  out 
of  rates  for  the  provision  and  maintenance  of 
science  and  art  schools  and  classes  in  day  schools 
is  ultra  vires.  The  position  of  the  school  board 
in  regard  to  evening  continuation  schools  does 
not  appear  to  me  to  be  in  any  essential  respect 
different  from  its  position  in  regard  to  day  schools. 
Whilst  upon  the  whole  I  have  come  to  the  conclu- 
sion that  I  cannot  hold  as  we  were  asked  by  Lord 
Robert  Cecil,  in  his  clear  and  able  argument,  to 
hold,  that  a  school  board  cannot  legally  expend 
rate-provided  money  upon  instruction  in  evening 
continuation  schools,  I  certainly  do  hold  that  in 
providing  and  maintaining  such  schools,  they 
must  not  in  their  instruction  go  outside  the 
system  prescribed  and  sanctioned  and  controlled 
by  the  Education  Department  in  Whitehall.  The 
Education  Department  has  a  code  of  regulations 
for  these  evening  continuation  schools,  which 
corresponds  to  the  code  of  regulations  for  day 
schools.  The  code  in  force  is  that  of  1897.  It 
embodies  (Appendix  I.)  many  of  the  regulations 
of  the  Day  Schools  Code,  and  amongst  others 
(see  No.  77)  the  regulation  that  every  school  must 
be  conducted  as  a  public  elementary  school. 
Naturally,  and,  as  one  would  assume  from  the 
title,  the  curriculum  of  the  Evening  Continuation 
School  Code  is  less  elementary,  more  advanced, 
and  more  extensive  than  the  Day  School  Code. 
It  recognises  (art.  3)  drawing  for  the  purpose  of 
the  fixed  grant,  and  seems  in  the  same  article  to 
stipulate  as  a  condition  of  the  grant,  inspec- 
tion in  that  subject  by  the  Science  and 
Art  Department.  But,  as  I  understand  the 
provision  of  arts.  3  and  130  and  appendix  3, 
and,  as  I  understand  from  an  inspection  of 
drawings  submitted  to  us,  the  scheme  of  draw- 
ing contemplated  by  the  code  and  rewarded 
by  grant  from  the  education  department  is  some- 
thing of  a  far  less  advanced  character  than  the 
scheme  of  the  Science  and  Art  Department  in 
art  schools  and  classes ;  and  in  art.  3  it  is  pro- 
vided expressly  that  no  scholar  may  be  regis- 
tered in  an  evening  continuation  school  for 
drawing  who  is  receiving  instruction  in  a 
School  of  Art  class  under  the  Science  and  Art 
Department  or  has  been  successful  in  an  exami- 
nation of  the  Science  and  Art  Department  in 
connection  with  the  School  of  Art  or  art  class. 
In  regard  to  science  (p.  8)  it  is  prescribed  that 
"  any  scheme  submitted  for  approval  in  a  science 
subject  which  differs  from  that  given  for  such 
subject  in  this  schedule  must  be  more  elementary 
than  the  elementary  stage  of  the  subject  as  shown 
in  the  directory  of  the  Science  and  Art  Depart- 
ment." It  appears  to  me  that  the  curriculum  of 
education  marked  out  for  evening  continuation 
schools  as  public  elementary  schools  by  the 
Education  Department  at  Whitehall  in  the  code 
of  1897,  gives  the  limits  of  the  instruction  in  such 
schools  for  which  the  school  board  is  authorised 
to  make  provision  out  of  the  funds  obtained  by 
the  rates,  and  that  to  go  outside  these  limits  and 
provide  out  of  the  rates  in  such  schools  science 
and  art  schools  or  classes,  not  under  the  Educa- 
tion Department,  but  under  the  Science  and  Art 
Department  and  not  included  in  the  code  of  the 
Education  Department  is  ultra  vires.  In  coming 
to  this  conclusion  I  have  not  lost  sight  of  the 
Education  Code  (1890)  Act  1890  (53  &  54  Vict, 
c.  22),  s.  1,  which  enacts  in  substance  that  for  the 
Parliamentary  grant  to  an   evening    school    it 
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ehonld  not  be  necessary  that  elementary  educa- 
tion should  be  the  principal  part  of  the  education 
there  given,  and  to  that  extent,  and  for  the  pur- 
pose of  the  Parliamentary  grant,  alters,  in  regard 
to  evening  schools,  the  definition  of  "  elementary 
school,"  and  therefore  of  "  public  elementary 
school  "  in  the  Education  Act  1870.  I  am  unable 
to  see  how  this  enactment  entitles  the  school 
board  to  spend  the  money  drawn  from  the  rates 
on  instruction  authorised  and  controlled  by  a 
department  different  from  that  to  which  sect.  7  (4) 
of  the  Elementary  Education  Act  1870  refers 
when  it  speaks  of  a  Parliamentary  grant.  The 
reduction  under  the  Act  of  1890  of  the  quantum 
of  the  undefined  thing  called  "  elementary  educa- 
tion *'  which  was  required  by  the  Act  of  1870  to 
constitute  a  school  an  "  elementary  school "  does 
not  touch  the  principle  upon  which,  in  my  judg- 
ment, the  propriety  of  school  board  expenditures 
out  of  rates  is  to  be  ascertained.  As  appears  in 
the  Evening  School  Continuation  Code  (appen- 
dix I.,  p  57)  th«  evening  school  must,  like  the  day 
school,  be  conducted  as  a  public  elementary 
school.  If  it  were  not,  it  could  not  legally  be 
provided  and  maintained  by  a  school  board.  As 
it  is  a  public  elementary  school,  the  system  of 
instruction  in  it  must,  for  the  reasons  which  I 
have  felt  it  my  duty  to  give  at  length,  so  far  as 
that  instruction  is  provided  by  the  school  board 
out  of  the  rates,  be  the  system  of  instruction 
which  is  sanctioned  and  controlled  by  the  Educa- 
tion Department  and  not  that  which  is  adminis- 
tered by  the  Science  and  Art  Department  at 
South  Kensington.  I  ought,  I  think,  before 
leaving  the  subject  of  evening  continuation 
schools,  to  advert  to  one  matter  relating  to  their 
administration  which  was  the  topic  of  discussion 
in  the  course  of  the  argument  of  this  case.  The 
code  of  1897  (explanatory  memorandum,  p.  7) 
declares  that  "the  attendances  of  persons  over 
twenty-one  years  of  age  will  henceforth  be  recog- 
nised. In  the  special  case  it  is  stated  that 
"  there  is  no  superior  limit  of  age  in  the  evening 
continuation  schools,  and  a  great  number  ox 
scholars  were  adults."  The  special  case  does  not 
submit  to  us  any  question  as  to  the  provision  and 
maintenance  of  science  and  art  schools  and 
classes  for  adults  as  distinguished  from  youthful 
scholars;  and  it  is,  of  course,  conceivable  that 
all  the  scholars  so  instructed  in  our  evening 
continuation  schools  might  be  under  age.  Having 
regard,  however,  to  the  facts  stated  in  the  special 
case,  and  the  importance  of  the  matter,  I  feel  it  to 
be  my  duty  to  say  that,  in  my  judgment  to  educate 
adults  in  a  public  elementary  school  by  means  of 
funds  taken  out  of  rates  under  sect.  54  of  the 
Education  Act  1870  is  certainly  beyond  the  legal 
powers  of  a  school  board.  However  wide  an 
interpretation  be  given  to  the  words  "  child  "  and 
*•  children"  in  that  statute,  they  plainly  do  not 
include  "  adults."  The  fact  that  the  Education 
Department  has  deemed  it  right,  for  the  pur- 
poses of  a  grant,  to  recognise  the  attendances  of 
adults  in  an  evening  continuation  school,  cannot, 
as  it  appears  to  me,  legally  justify  the  action  of 
the  school  board  in  applying  to  the  education  of 
adults,  funds  to  which  an  Act  of  Parliament  has 
given  a  right  of  recourse  only  for  the  purpose  of 
the  education  of  children.  I  have  now  dealt  with 
the  second  and  the  really  important  question. 
The  first  question,  which  asks  our  judgment  as  to 
the  power  to  the  school  board,  as  a  statutory 


authority,  to  provide  science  and  art  schools  or 
classes  either  in  day  schools  or  in  evening  con- 
tinuation schools,  I  may,  I  think,  deal  with  briefly, 
for,  as  I  understand  the  facts  set  forth  in  the 
special  case,  this  is  an  academical  and  not 
really  a  practical  question.  It  is  stated  in  the 
case  that  the  expenses  incurred  by  the  board 
in  respect  of  science  and  art  schools  and  classes 
under  the  Science  and  Art  Department  has 
always  considerably  exceeded  the  grants  obtained 
from  the  Science  and  Art  Department,  and  the 
deficiency  has  always  been  made  good  by  the 
board  out  of  the  school  fund  and  the  rates  levied 
under  the  Elementary  Education  Acts.  By  the 
first  question,  as  I  understand  it,  having  regard 
to  the  terms  of  the  secood  question,  it  is  intended 
to  ask  us  whether  it  is  within  the  power  of  the 
school  board,  as  a  statutory  corporation,  to  pro- 
vide science  and  art  schools  and  classes  either  in 
day  schools  or  in  evening  continuation  schools,  in 
cases  where  there  is  no  need,  in  order  to  defray 
the  cost,  to  have  recourse  to  the  rates  levied 
under  the  Elementary  Education  Act.  I  am, 
upon  the  whole,  inclined  to  think  that  there  might 
be  circumstances  under  which  a  school  board 
might  act  as  suggested  without  legal  objections. 
In  so  saying  I  nave  in  view  the  provisions  of 
sect.  13  of  the  Education  Act  1873.  It  appears 
to  me  that  there  might  be  a  gift  to  a  school  board 
for  educational  purposes  under  that  section,  which 
would  enable  a  school  board  legally  to  provide  and 
maintain  by  means  of  it  a  science  and  art  school 
or  class.  That  is  not  the  present  case.  In 
answer  to  the  third  question  I  have  only  to  say 
that  in  my  judgment  the  rule  must  be  discharged. 
No  distinction  in  principle  between  the  dis- 
allowances and  surcharges  was  supported  by 
counsel  at  the  Bar,  and  I  do  not  see  how  any  anon 
distinction  could  properly  be  drawn. 

Rule  discharged. 
Solicitors :  Sharpe,  Parker,  Pritchards,  Barham, 
and  Lawford ;  F.  W.  Hales ;    The  City  Solicitor ; 
C.  E.  Mortimer. 


CROWN  CASES  RESERVED. 

Saturday,  Nov.  17,  1900. 

(Before    Lord    Alverstone,    C.J.,    Wii-i-s, 

Wright,  Kennedy,  and  Phillimorb,  JJ.) 

Reg.  v.  Stoddart.  (a) 

Gam ing — Belting — Coupon  compe tition — Contin- 
gency relating  to  horse  race — Place  kept  for 
betting — Newspaper  office — Receiving  money  at 
newspaper  office — Betting  Act  1853  (16  &  17 
Vict.  c.  119),  s.  1. 

The  defendant  was  the  proprietor  of  a  newspaper, 
each  number  of  which  contained  coupons  entitling 
the  purchaser  of  the  copy  to  take  part  in  a  com- 
petition. 

The  competitions  were  for  money  prizes,  to  be 
awarded  to  the  person  or  persons  who  named  on 
the  coupon  the  winning  horses  in  certain  races ; 
the  system  being  that  the  purchaser  of  a  copy  of 
the  newspaper  wrote  on  the  coupon  the  names  of 
the  horses  he  selected  as  the  probable  winners  of 
the  races  named  on  the  coupon,  and  transmitted 
the  fiUed-up  coupon  to  the  office  of  the 

(a)  Reported  by  A.  A.  Bkthune,  Esq.,  Barriftter-ftt-Law. 
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On  each  coupon  one  guess  was  allowed  free,  and 
subsequent  guesses  on  payment  of  one  penny  for 
each  guess. 

Sums  of  money  were  paid  by  the  defendant  to  the 
persons  who  had  correctly  named  the  winning 
horses. 

Held,  that  the  defendant  did  keep  and  use  the  office 
of  the  newspaper  for  the  purpose  of  money  being 
received  by  her  on  consideration  for  undertakings 
to  pay  thereafter  money  on  events  relating  to 
horse  races. 

Stoddart  v.  Sagar  considered. 

Thi  case  stated  for  the  opinion  of  the  court  by 

Channel],  J.  was  as  follows  :— 

1.  Ada  Jane  Stoddart  was  tried  before  me  on 
the  30th  Oct  1900,  at  the  Central  Criminal  Court, 
cm  an  indictment  charging  that  she,  on  the 
23rd  March  1900  and  on  divers  other  days  between 
that  day  and  the  22nd  June,  in  the  city  of 
London,  being  then  the  occupier  of  a  certain 
office  at  10,  Bed  Lion-court,  Fleet-street,  in  the 
said  City,  unlawfully  did  open,  keep,  and  use  the 
said  office  for  the  purpose  of  money  and  valuable 
things  being  received  by  and  on  her  behalf  as  the 
consideration  for  undertakings  to  pay  thereafter 
money  and  valuable  things  on  events  relating  to 
hone  races.  There  were  other  counts  in  the  in- 
dictment, and  a  copy  of  it  is  to  be  taken  to  be  part 
of  this  case. 

2.  The  defendant  had  been  proceeded  against 
summarily  for  the  alleged  offence  under  16  &  17 
Vict  c.  119.  and  she  had,  pursuant  to  sect.  17  of 
42  &  43  Vict.  c.  49,  claimed  to  be  tried  by  a 
jury. 

3.  The  defendant  was  proved  to  be  the  occupier 
of  an  office  at  10,  Bed  Lion-court,  Fleet-street,  and 
to  be  the  registered  proprietor  of  a  newspaper 
called  Sporting  Luck,  which  was  published 
weekly  at  that  office.  It  was  also  proved  that  she 
personally  took  some  part  in  the  management,  but 
was  assisted  by  her  husband  and  others. 

4.  The  last  page  of  each  number  of  the  news- 
paper contained  conditions  of  a  so-called  compe- 
tition, and  was  similar  to  the  following,  which 
is  the  last  page  of  the  number  of  the  loth  June 
1900. 

The  page  was,  so  far  as  is  material,  as  follows : 
Sporting  Luck  coupon  contests,  promoted  since  1890, 
sad  legalised  by  Baron  Pollock  and  Justice  Wright 
in  the  action  Sporting  Luck  against  the  Police  of 
London  (Stoddart  v.  Sagar),  August  1895.— Coupons 
for  this  contest  may  be  posted  to  Sporting  Luck 
not  later  than  (midnight)  Monday,  and  will  be  quali- 
fied to  compete  if  received  by  post  not  later 
than  midday  (Tuesday) ;  Sootoh  and  Irish  letters  and 
thus  from  Isle  of  Man,  South  and  North  Wales, 
Northumberland,  Cumberland,  Westmoreland,  and  the 
Channel  Islands  are  aooepted  if  received  by  Sporting 
Luck  by  post  not  later  than  8  o'clock  Tuesday  night 
and  have  been  posted  not  later  than  midnight  (Monday). 
10001.  for  three  winners  on  any  one  ooupon.  If  this 
prize  is  not  won,  10001.  for  two  winners. 


Hmh  Whsht 
Haidicaf. 

Tuesday. 

Iffrse) 

2 

3 


Two  Mils  Selling 
Handicap. 

Wednesday. 


And  §o  on  to  49. 


The  Stubblbs 
Handicap. 

Wednesday. 


Coupoh  Conditions. — As  many  coupons  as  desired 
(sot  exceeding  the  limits  stated)  are  allowed  but  only 
us  free  ooupon  is  permitted  to  be  sent  by  any  one  oom- 
Mao.  Cab.— Vol.  XX. 


petitor.  Combination  coupons  are  aooepted  as  per  scale 
of  charges  stated  below.  Cash  must  aooompany  each 
batch  of  ooupons,  and  if  not  sent,  the  coupons  will  be 
disqualified.  Cross  all  postal  orders,  and  take  a  copy 
of  the  number.  Make  postal  orders  or  cheques  payable 
to  "  A.  J.  Stoddart."  Selections  oan  be  made  in  ink  or 
pencil.  A  horse's  name  must  be  given,  "trainer's 
selected,"  or  "  owner's  selected,"  or  jockey's  mounts  are 
not  permitted  to  qualify.  If  more  than  one  suooeed 
in  securing  the  prize,  the  money  offered  will  be  equally 
divided.  Only  No.  1  ooupon  in  the  sheet  of  ooupons  is 
allowed  to  be  used  free  of  charge.  This  coupon  oan  be 
filled  up,  despatched  to  us,  and  will  be  aooepted  for 
competition  without  any  charges  or  fee  being  sent  with 
it.  The  three  winners  or  the  placed  horses,  if  the  con- 
test is  a  placing  competition,  must  be  on  any  one 
ooupon  (one  line).  In  case  of  dead  heats  which  are  not 
run  off,  both  horses  are  counted  as  winners.  Where 
any  raoes  seleoted  for  ooupon  contests  are  postponed, 
the  result  of  the  contest  will  be  held  over  until  the 
raoes  are  decided.  If  in  any  week  where  three  winners 
comprise  the  contest,  and  only  two  raoes  are  run,  the 
prize,  without  any  deduction,  will  be  given  for  those 
raoes  decided.  If  two  or  all  the  raoes  of  any  contest 
are  abandoned  all  money  sent  in  with  ooupons  will  be 
credited  to  the  competitors  sending  them  in,  and  must 
be  used  in  the  following  week's  contest.  If  subscribers 
desire  to  make  more  than  one  attempt,  any  number  of 
extra  ooupons  oan  be  filled  up  if  one  penny  stamp  is 
forwarded  with  each  of  these  ooupons,  and  thus  if  forty - 
nine  different  attempts  are  made,  and  forty-nine  of  the 
lineB  in  our  coupon  sheet  are  filled  up,  4s.  must  be 
remitted.  If  a  remittance  is  Bent  in  excess  of  the  amount 
required  for  ooupons  received  the  proprietors  of  Sporting 
Luck  do  not  hold  themselves  liable  to  return  such 
excess  cash.  A  successful  competitor  oan  only  take  one 
share  of  any  prize. 

Particulars  of  Bbkittahcbs  Sent  with 

Coupons. 

(These  particulars  must  be  also  given  if  Coupons  are 

sent  on  plain  paper.) 
Postal  order Number 


State  the  value. 


Give  the  official  num- 
ber which  is  on 
the  right  hand 
top  corner  of  the 
order. 


Stamps_ 


If  any  stamps  sent 

give  the  value 

here. 


Bank  cheque  or 
bank     notes_ 


State  value. 


No.  of  ooupons 
( lines )    sent_ 


No.  of  sheets 
of  ooupons. 


(if  more  than 
one.) 


Notice. — Subscriptions  to  this  Competition  must  be 
made  subject  to  the  "  Coupon  Conditions  "  printed  here- 
with, and  every  Competitor  subscribing  his  or  her  name 
and  address  hereunder  shall  be  deemed  to  have  thereby 
signed  a  written  agreement  with  the  Proprietors  of 
Sporting  Luck  that  the  Coupon  Conditions  shall  be  bind* 
ing  in  every  respect  upon  such  competitor. 


Name   .. 
Address 


5.  Copies  of  the  papers  of  the  23rd  Maroh,  the 
30th  March,  the  15th  June,  the  22nd  Jane,  and 
the  7th  Sept.  were  put  in  evidence,  and  they  are 
to  be  taken  as  forming  part  of  this  case.  The 
events  the  subject  of  the  competition  varied  every 
week,  but  in  each  case  between  March  and  June  the 
events  were  horse  races.  The  prizes  also  varied, 
being  usually  10002.  and  sometimes  3000L 

6.  It  was  proved  that  a  large  number  of  persons 
every  week  sent  in  coupons  filled  up  in  accordance 
with  the  conditions  of  the  coupon  competitions, 


50 


MAGISTRATES'   CASES. 


Cb.  Gas.  Res.] 


Reg.  v.  Stoddart. 


[Cr.  Cab.  Res. 


and  sent  remittances  of  money,  and  that  large 
sums  were  bo  received  by  the  defendant,  and 
large  sums  were  paid  away  by  her  in  respect  of 
the  so-called  prizes.  One  witness  proved  the 
receipt  by  himself  of  1000Z.,  being  successful  in 
one  of  sixty-eight  coupons  which  he  had  sent 
in,  and  in  respect  of  which  he  had  paid  5s.  6<2. 

7.  Special  arrangements  were  made  by  the 
Post  Office  for  the  delivery  of  letters  at  the  office 
on  Tuesday  mornings,  and  on  those  days  there 
were  usually  twenty  to  twenty-two  sacks  of  letters 
delivered.  Most  of  these  were  marked  outside 
"  Competition,"  and  the  business  of  dealing  with 
the  coupons  and  remittances  requires  a  much 
larger  staff  than  would  be  required  merely  for 
the  sale  and  publication  of  the  said  newspaper. 

Large  sums  were  paid  by  the  defendant  to  her 
banking  account  every  week,  the  total  sum  so 
paid  in  the  year  1900  to  the  month  of  June  being 
proved  to  be  60,000Z.  or  thereabouts,  but  this 
would  include  sums  received  in  respect  of  the 
newspaper  other  than  sums  received  with 
coupons. 

8.  In  the  newspaper  of  the  7th  Sept.  it  was 
stated  that  46,0002.  had  been  paid  away  in  prizes 
since  January. 

9.  Counsel  for  the  prosecution  contended  that 
the  use  of  the  office  for  receipt  of  the  money  paid 
by  the  so-called  competitors  in  these  competitions 
was  a  contravention  of  the  second  part  of  the 
1st  section  of  16  &  17  Yict.  c.  119.  He  admitted 
that  the  facts  of  tbe  case  were  identical  with  those 
proved  in  Stoddart  v.  Saqar  (73  L.  T.  Rep.  215 ; 
(1895)  2  Q.  B.  474;  18  Cox  C.  C.  165),  but  con- 
tended  that  that  decision  was  wrong,  or  only  to 
be  accounted  for  by  the  fact  that  in  that  case 
there  had  been  a  finding  of  the  alderman  acquit- 
ting the  defendant.  He  stated  that  both  sides 
had  expressed  a  wish  when  before  the  magistrate 
in  the  present  case  that  the  decision  in  Stoddart 
v.  Sagar  might  be  reconsidered  by  the  Court  for 
Crown  Cases  Reserved.  He  relied  on  Hart  v., 
Hay.  Nisbet,  and  Co.  (37  Sc.  L.  Rep.  652,  number 
for  June  1900). 

10.  Counsel  for  the  defendant  said  that  the 
facts  were  not  disputed.  He  relied  on  Stoddart 
v.  Sagar  and  contended  that  the  statute  did  not 
apply  to  a  receipt  of  money  unless  the  transaction 
was  a  bet,  and  that  in  this  case  there  was  no  bet. 

11.  1  held  that  if  the  money  sent  by  the  com- 
petitors with  their  coupons  to  the  office  (being  all 
the  pennies  other  than  those  which  they  paid  for 
the  newspapers)  was  the  consideration  for  the 
promise  by  tbe  defendant  to  pay  the  so-called 
prizes  depending  as  they  did  upon  the  events  of 
horse  races,  the  case  came  within  the  statute,  and 
1  asked  counsel  on  each  side  whether  they  desired 
me  to  leave  any  question  of  fact  to  the  jury. 
Neither  counsel  did  so,  and  counsel  for  the  defen- 
dant said  that  he  would  not  ask  the  jury  to  find 
that  the  money  received  with  the  coupons  was  not 
the  consideration  for  the  promise  to  pay  the 
prizes. 

12.  1  directed  the  jury  that  upon  the  facts 
proved,  which  were  not  disputed,  the  defendant 
had  contravened  tbe  statute,  and  the  jury  on  that 
direction  found  the  defendant  guilty  on  the  first 
count  of  the  indictment. 

13.  The  defendants  counsel  asked  me  to  state 
a  case  for  the  Court  of  Crown  Cases  Reserved 
which  I  agreed  to  do  solely  in  deference  to  the 
opinion  of  the  judges  as  reported  in  Stoddart  v. 


Sagar.  I  myself  agreed  entirely  with  tbe  views 
of  the  Scotch  judges  particularly  with  the  last 
paragraph  of  the  judgment  of  Lord  Adam  in 
which  he  pointed  out  that  the  Act  sets  forth 
certain  things  that  are  declared  to  be  a  breach  of 
the  Act,  and  that  the  things  described  are  exactly 
what  had  been  done  in  the  case  before  him  and 
also  in  that  before  me.  I  also  thought  that  if  it 
was  necessary  that  the  promise  or  agreement  to 
pay  money  referred  to  in  the  Act  must  be  an 
agreement  by  way  of  wagering  these  agreements 
in  fact  were  so. 

14.  The  jury  are  to  be  taken  to  have  found  as  a 
fact  that  tbe  money  received  by  the  defendant  at 
the  office  in  respect  of  the  coupons  was  received 
as  the  consideration  for  her  promise  to  pay  the 
prizes  according  to  the  terms  set  out  in  the  news- 
papers. 

I  postponed  sentence  and  directed  the  defen- 
dant to  enter  into  recognisances  to  come  up  for 
judgment  after  the  decision  of  this  case. 

Tne  question  for  the  court  is  whether  my  direc- 
tion to  the  jury  was  right.  If  right,  the  convic- 
tion is  to  stand.  If  wrong,  the  conviction  is  to 
be  quashed. — A.  M.  Channell. — Dated  the  2nd 
Nov.  1900. 

Joseph  Walton,  Q.C.  {L.  Kershaw  with  him)  for 
the  defendant. — Sect.  1  of  the  Betting  Act  1853 
applies  only  to  houses  kept  for  betting,  betting 
being  that  which  is  described  in  the  latter  part  of 
the  section.  The  transaction  in  question  is  not 
betting.  A  competitor  for  the  penny  he  pays 
acquires  a  right  to  guess  a  winner.  If  he  guesses 
correctly,  the  proprietor  of  the  newspaper  pays 
the  agreed  sum  of  money  to  him,  but  in  every 
case  the  proprietor  must  pay  the  money  to  some 
competitor.  Neither  is  the  transaction  a  lottery, 
because  of  the  competitors  exercise  of  skill.  The 
contingency  in  which  the  money  is  payable  is  not 
the  horse  race,  but  the  guess,  for  it  does  not 
matter  to  the  competitor  which  horse  wins  the 
race;  his  prize  depends  on  his  having  guessed 
the  right  horse.    He  referred  to 

Reg.  v.  Hobbs,  79  L.  T.  Rep.  160 ;  (1898)  2  Q.  B. 

647;  19  Cox  C.  C.  154; 
Caminada  v.  Htdton,  64  L.  T.  Rep.  572 ;  17  Cox 

C.  C.  307  • 
Stoddart  v.'  Sagar,  73  L.  T.  Rep.  215 ;  (1895)  2 

Q.  B.  474  ;  18  Cox  C.  C.  165  ; 
Hunt  v.  Hay,  Nisbet,  and  Co.,  37  So.  L.  Rep.  652. 

Horace  Avory  and  /.  G.  Mackay  for  the  pro- 
secution were  not  called  upon  to  argue. 

Lord  Alvebstonb,  C.J. — The  defendant  in 
this  case  was  indicted  under  sect.  1  of  the  Betting 
Act  1853  (16  &  17  Vict.  c.  119),  which  provides 
that  "  no  house,  office,  room  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the 
owner,  occupier,  or  keeper  thereof  or  any  person 
procured  or  employed  by  or  acting  on  behalf  of 
such  owner,  occupier,  or  keeper  or  person  using 
the  same,  or  of  any  person  having  the  care  or 
management,  or  in  any  manner  conducting  the 
business  thereof,  betting  with  persons  resorting 
thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of 
such  owner,  occupier,  keeper  or  person  as  afore- 
said, as  or  for  the  consideration  for  any  promise 
or  agreement,  express  or  implied,  to  pay  or  give  . 
thereafter  anv  money  or  valuable  thing  on  any 
event  or  contingency  of  or  relating  to  any  horse 
race."    The  facts,  which  are  not  in  dispute,  are 
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that  the  defendant  was  the  proprietor  of  a  news- 
paper, each  copy  of  which  had  attached  to  it  a 
coupon  entitling  the  holder  to  take  part  in  a 
competition  for  prizes.  The  conditions  of  the 
competition  allowed  competitors  to  have  extra 
coupons  on  payment  of  one  penny  for  each  coupon. 
The  prize  depended  upon  the  guessing  of  the 
winner  in  a  horse  race.  It  cannot,  I  think,  be 
denied  that  the  transaction  does  amount  to  an 
undertaking  to  pay  money  on  the  event  or  con- 
tingency of  a  horse  race.  It  is  said  by  Mr. 
Walton  that  we  ought  to  put  some  limitation  on 
the  statute.  But  in  my  opinion  we  ought  not  to 
put  any  limit  on  the  words  of  the  statute  directly 
the  case  comes  within  the  words  "  event  or  contin- 
gency relating  to  a  horserace."  I  think  that  the 
framers  of  the  statute  did  intend  to  prohibit  the 
leceiptof  money  on  consideration  of  a  promise  to 
pay  a  sum  on  the  contingency  of  a  horse  race,  and 
we  ought  not  to  decline  to  give  effect  to  the  plain 
words  of  the  statute.  We  cannot  see  the  diffe- 
rence between  this  transaction  and  ordinary 
betting.  The  person  who  pays  the  money  pays  it 
because  the  person  who  receives  it  becomes 
entitled  to  it  on  the  horse  winning  the  race. 
There  is  no  consideration  for  any  further  promise ; 
the  substance  of  the  transaction  is  that  the  money 
shall  be  paid  if  the  event  of  the  guessing  is  that 
the  horse  named  by  a  competitor  wins  the  race. 
In  Stoddart  v.  8 agar  it  was  open  to  the  court  to 
find  that  the  transaction  was  not  only  not  betting 
bat  not  an  offence  under  the  statute  at  all.  But 
that  the  court  did  not  find  itself  open  to  draw  that 
conclusion  is  clear  from  the  words  of  Wright,  J. 
I  read  that  as  reserving  the  very  question  with 
which  we  have  to  deal.  In  Beg  v.  Hobbs  there  was 
no  promise  by  the  defendant  to  pay  money,  he 
was  the  custodian  only  of  the  money  contributed. 
Caminada  v.  Hulton  may  clearly  be  distinguished. 
On  the  whole  I  think  that  though  this  transaction 
iB  not  in  popular  language  "  betting "  it  never- 
theless comes  within  the  express  words  of  the 
statute. 

Wills,  J, — I  am  of  the  same  opinion.  I  think 
that  the  transaction  falls  within  the  express 
words  of  sect.  1 — the  receiving  of  money  "  as  or 
for  the  consideration  for  an  assurance,  under- 
taking, promise,  or  agreement "  to  pay  money  "  on 
the  event  or  contingency  of  or  relating  to  "  a  horse 
race.  It  is  said  that  the  1st  section  ought  to  be 
confined  to  betting  "  with  persons  resorting 
thereto";  the  argument  may  reasonably  be 
turned  the  other  way,  that  it  means  "  betting 
as  aforesaid."  To  my  mind  this  is  about  as  clear 
a  case  of  betting  pure  and  simple  as  can  be 
imagined.  It  is  mischievous  to  refine  when  in 
substance  there  is  no  doubt  as  to  what  has  taken 
place.  Supposing  the  person  who  buys  a  coupon 
hacks  his  chance  conglomeration  of  names,  to  the 
extent  of  52.  He  pays  5Z.  to  the  defendant,  and 
if  successful  receives  1000Z. ;  if  unsuccessful, 
nothing.  In  substance  the  defendant  becomes  a 
stakeholder  until  the  race  is  over,  when  she  pays 
not  1000J.  plus  5Z„  but  1000Z.,  so  that  the  bettor 
wins  985L  Why  this  is  not  a  bet  of  5Z.  to  1000L 
contingent  on  a  horse  race,  I  cannot  see.  That 
it  is  complicated  by  the  liability  of  the  prize  of 
10002.  to  be  divided  amongst  several  does  not 
alter  the  nature  of  the  transaction.  The  view 
that  I  have  expressed  receives  the  high  authority 
<>*  the  Scotch  courts,  being  that  of  the  Lord 
Justice  General  and  of  Lord  Adam  in  Hart  v. 


Hay,  Nisbet,  and  Co.  (37  So.  L.  Rep ,  at  p.  655). 
On  both  these  grounds  it  is  perfectly  clear  that 
the  offence  prohibited  by  the  statute  has  been 
committed. 

Wright,  J. — I  agree  for  two  reasons,  which 
have  been  stated  by  my  Lord,  although  I  am  not 
sure  tbat  for  all  purposes  this  transaction  is 
"  betting." 

Kennedy,  J.— It  is  difficult  to  define  what  is 
a  wagering  contract  so  as  to  define  what  is  meant 
by  "  bet."  But  however,  that  may  be  I  think 
this  case  is  covered  by  the  statute.  In  Beg.  v. 
Hobbs  the  person  convicted  had  not  entered  into 
any  contractual  relation  with  the  persons  who 
entered  into  the  competition,  and  the  drawing 
was  not  similar  to  the  contingency  in  this  case. 
In  my  opinion  this  conviction  should  be  affirmed. 

Phillimore,  J. — I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution,  Malkin  and  Co. 
.  Solicitor  for  the  defendant,  Kent. 


♦ 

COURT    OF   APPEAL. 

Thursday,  Nov.  8, 1900. 
(Before  Smith,  M.R.,  Collins  and 
Stirling,  L.JJ.) 
Whyler  v.  Bingham  Rural  District 
Council,  (a) 
application  for  a  new  trial. 
Highway  —  Local    authority  —  Misfeasance — Re- 
moval offence — Injury  to  traveller — Liability 
of  highway  authority. 

A  post  and  rail  fence  was  erected  by  the  high- 
way authority,  the  predecessors  of  the  defen- 
dants, by  the  side  of  a  road,  which  was  liable  to 
be  flooded  from  an  adjacent  watercourse,  in 
order  to  protect  the  public  from  danger  in  times 
.of  flood. 

Many  years  after  the  defendants,  acting  upon  the 
report  of  their  surveyor  that  this  fence  was  in 
bad  repair  and  was  unnecessary,  ordered  it  to  be 
removed  and  a  short  length  to  be  erected  at  each 
end  instead.  The  fence  was  removed,  but  nothing 
further  was  done,  and  about  three  weeks  later, 
when  the  road  was  flooded,  a  man  drove  off  the 
road  into  the  watercourse  and  was  drowned. 

Held  (dismissing  the  appeal),  that  there  was 
evidence  upon  which  it  could  properly  be  found 
that  the  defendants  had  been  guilty  of  an  act  of 
misfeasance  which  caused  the  death. 

This  was  an  application  by  the  defendants  for 
judgment  or  for  a  new  trial  upon  appeal  from  the 
verdict  and  judgment  at  the  trial  before  Wills,  J. 
with  a  jury  at  Nottingham. 

In  this  action  the  plaintiff  claimed  damages  for 
the  death  of  her  husband,  under  the  Fatal  Acci- 
dents Act  1846  (9  &  10  Vict.  c.  93),  alleging  that 
his  death  was  caused  by  the  wrongful  act,  neglect, 
or  default  of  the  defendants. 

The  defendants  were  the  highway  authority  of 
the  Bingham  Rural  District. 

(a)  Reported  by  J.  H.  Williams,  Eaq.,  Barrister- a  t-Law 
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There  was  a  road  within  the  district  of  the 
defendants  along  a  part  of  which  the  defendants' 
predecessors  had,  in  1877,  erected  a  post  and  rail 
fence  in  order  to  protect  persons  passing  along  the 
road  from  danger  in  times  of  flood. 

At  the  time  when  this  fence  was  erected,  there 
was  a  stream  by  the  side  of  the  road,  from  which 
floods  arose  at  times  and  covered  the  road.  This 
stream  was  subsequently  diverted,  but  the  old 
watercourse  in  times  of  flood  became  filled  with 
water  which  sometimes  overflowed  on  to  the  road. 

In  1899  the  surveyor  of  the  defendants  reported 
that  this  fence  was  in  a  bad  state  of  repair  and 
would  cost  a  large  sum  to  repair  properly,  and 
that  it  was  not  needed,  except  a  short  length  at 
each  end,  and  that  sufficient  posts  and  rails  could 
be  got  out  of  the  fence  to  do  all  that  was 
required. 

The  defendants  ordered  that  this  work  should  be 
done. 

On  the  26th  Jan.  1900  the  fence  was  entirely 
removed,  and  on  the  16th  Feb.  nothing  had  been 
done  to  replace  the  fence  or  to  protect  that  part 
of  the  road. 

The  surveyor  of  the  defendants  Baid,  when 
giving  evidence,  that  it  was  his  intention  to  place 
posts  at  intervals  by  the  side  of  the  road  in  order 
to  show  the  course  of  the  road  when  it  was  covered 
with  water  in  times  of  flood. 

On  the  16th  Feb.  the  old  watercourse  was 
flooded,  and  the  road  was  covered  with  water. 

The  deceased,  while  driving  a  carriage  along 
this  part  of  the  road  on  the  night  of  the  16th 
Feb.,  drove  off  the  road  into  the  old  watercourse 
and  was  drowned. 

The  action  was  tried  before  Wills,  J.  with  a 
jury. 

The  learned  judge  directed  the  jury  that  if  they 
thought  that  this  removal  of  the  fence  under  the 
circumstances  was  not  consistent  with  reasonable 
regard  for  the  safety  of  persons  using  the  road, 
they  could  find  a  verdict  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff  for 
2502.,  and  the  learned  judge  held  that  there  was 
evidence  upon  which  the  defendants  might  be  held 
liable,  and  ordered  judgment  to  be  entered  for  the 
plaintiff. 

The  defendants  applied  for  judgment  or  for  a 
new  trial  upon  the  ground  that  there  was  no 
evidence  upon  which  they  could  be  found  liable. 

Hugo  Young,  Q.O.  and  W.  Appleton  for  the 
appellants. — There  was  no  evidence  upon  which 
the  appellants  could  be  found  liable.  As  high- 
way authority  they  cannot  be  made  liable  to  pay 
damages  for  any  injury  arising  from  any  mere 
nonfeasance  on  their  part,  such  as  the  omission 
to  fence  the  road  : 

Cowley  v.  Newmarket  Local  Board,  67  L.  T.  Bep. 

486 ;  (1892)  A.  G.  345  ; 
Thompson  v.  Brighton  Corporation,  70  L.  T.  Bep. 

206;  (1894)  1  Q.  B.  332. 

There  was  no  duty  upon  the  defendants  to  pro- 
tect persons  using  the  road  from  danger  by 
fencing  the  road,  or  by  maintaining  the  fence 
erected  by  their  predecessors : 

Bex  v.  Llandilo  Commissioners,   2  T.   B.  282;  1 

B.  B.  466 ; 
Wilson  v.  Halifax  Corporation,  17  L.  T.  Bep.  660 ; 

L.  Bep.  3  Ex.  114. 

Therefore  the  removal  of  the  fence  was  not  an 


act  of  misfeasance  for  which  the  appellants  could 
be  made  liable.  The  removal  of  the  fence  was 
not  the  cause  of  the  accident  to  the  deceased ;  it 
was  caused  by  the  absence  of  a  fence.  The 
fence  had  been  removed  three  weeks  before  the 
accident  happened,  and  it  might  just  as  well  be 
said  that,  if  the  fence  had  oeen  removed  ten 
or  twenty  years  before,  the  removal  was  the 
cause  of  the  accident  The  cause  of  the  accident 
was  the  omission  to  fence,  and  that  is  mere  non- 
feasance for  which  the  defendants  cannot  be 
sued. 

Etherington  Smith  for  the  respondent. — The 
fence  along  the  part  of  the  road  in  question  was 
erected  in  order  to  protect  the  public  from  danger ; 
the  defendants  decided  that  this  fence  should  be 
altered,  and  that  a  different  kind  of  fence  should 
be  provided  for  the  protection  of  the  public ;  in 
carrying  out  that  alteration  the  defendants  were 
guilty  of  misfeasance  in  not  completing  the 
alteration  within  a  reasonable  time  after  pulling 
down  the  old  fence,  and  in  not  taking  reasonable 
care  to  protect  the  public  while  the  alteration 
was  being  carried  out.  The  defendants  were 
negligent  in  carrying  out  the  work  which  they 
had  undertaken,  and  that  is  misfeasance  and  not 
mere  nonfeasance.  The  pulling  down  of  the 
fence  without  due  regard  for  the  safety  of  the 
public  was  misfeasance. 

Hugo  Young,  Q.C.  replied. 

Smith,  M.R.-—This  is  an  appeal  by  the  defen- 
dants from  the  judgment  entered  for  the  plaintiff 
by  Wills,  J.  after  the  jury  had  found  a  verdict 
for  the  plaintiff.  It  is  admitted  that  the  position 
of.  the  defendants  is  the  same  as  the  position  of 
the  former  surveyors  of  highways,  and  that  their 
liability  is  neither  greater  nor  less  than  was  the 
liability  of  surveyors  of  highways.  Long  ago,  in 
the  case  of  Russell  v.  Men  sof  Devon  (2  T.  ft. 
667 ;  1  R.  R.  585),  it  was  decided  that  surveyors 
of  highways  were  not  liable  for  nonfeasance — that 
is,  for  doing  nothing.  The  remedy  in  such  case 
is  by  indictment.  It  has  also  been  decided  that 
the  law  is  the  same  in  the  case  of  local  authorities 
in  the  position  of  surveyors  of  highways :  (Cowley 
v.  Newmarket  Local  Board,  67  L.  T.  Rep.  486 ; 
(1892)  A.  G.  345).  The  real  question  in  this  case 
is  whether  the  plaintiff  has  not  shown  that  the 
defendants  have  been  guilty  of  misfeasance.  The 
facts  of  this  case  are  that,  in  1877,  there  was  a 
stream  by  the  side  of  this  road  which,  in  times  of 
flood,  overflowed  the  road,  and  that,  this  being 
dangerous  to  persons  using  the  road,  a  post  and 
rail  fence  was  erected  by  the  then  highway  autho- 
rity in  order  to  protect  the  public  in  times  of 
flood.  It  is  said  by  the  defendants  that  there 
was  no  obligation  to  put  up  a  fence,  and  I  do  not 
say  that  there  was  any  such  obligation.  There 
are  indeed  provisions,  in  sect.  24  of  the  Highway 
Act  1835,  as  to  the  duty  of  surveyors  of  highways 
with  respect  to  highways  which  are  liable  to 
floods,  but  I  am  not  sure  that  they  apply  to  the 
present  case.  The  provisions  of  sect.  6  of  the 
Highway  Rate  Assessment  Act  1882  have  also 
been  referred  to,  which  seem  to  indicate  some 
kind  of  duty  to  put  up  posts  and  rails  for  the 
protection  of  travellers  from  danger;  but  it  is 
said  that  merely  gives  power  to  charge  the 
expenses  upon  the  highway  rate  and  does  not 
impose  any  duty,  and  I  do  not  intend  to  decide 
any  question  as  to  liability  under  that  Act.  Now, 
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ibe  fence  erected  by  the  defendants'  predecessors 
oontinued  to  exist  for  many  years.  The  defen- 
dants, upon  the  report  of  their  surveyor,  in  Oct. 

1899  ordered  this  fence  to  be  taken  down,  and 
that  instead  a  short  length  of  posts  and  rails 
should  be  put  tip  at  each  end.    On  the  26th  Jan. 

1900  the  old  fence  had  been  removed  in  pursu- 
ance of  their  order,  but  nothing  at  all  was  put  up 
in  its  place,  and  the  ditch  was  left  without  pro- 
tection. Nothing  had  been  done  by  the  16th 
Feb.  1900.  On  that  day  there  was  a  flood  which 
covered  the  road,  and  the  deceased  drove  off  the 
road  into  the  ditch  and  was  drowned,  because 
there  was  nothing  to  show  the  course  of  the  road 
after  the  posts  and  rails  had  been  removed.  It  is 
contended  by  the  defendants  that  at  the  most 
there  has  been  mere  nonfeasance  on  their  part  in 
not  putting  up  posts  or  a  fence,  and  that  no 
action  will  lie  because  the  plaintiff  can  only  com- 
plain of  their  omission  to  do  something.  The 
plaintiff,  however,  alleges  an  act  of  misfeasance 
on  the  part  of  the  defendants  in  pulling  down  the 
old  fence.  In  my  opinion,  the  accident  was 
caused  by  an  act  of  misfeasance  on  the  part  of 
the  defendants  in  pulling  down  the  old  fence,  for 
if  they  had  not  removed  it  the  accident  would  not 
have  happened.  The  jury  found  that  the  removal 
of  the  fence  by  the  defendants  in  the  manner  and 
under  the  circumstances  in  which  it  was  removed 
was  not  consistent  with  a  reasonable  regard  for 
the  safety  of  persons  using  the  road.  In  my 
opinion,  the  learned  judge*  was  right  in  holding, 
upon  that  finding  of  the  jury,  that  the  defendants 
were  liable  for  a  misfeasance.  The  verdict  and 
judgment  must  therefore  stand,  and  this  appeal 
must  be  dismissed. 

Collins,  L.  J. — I  am  of  the  same  opinion.  The 
short  question  in  this  case  is  whether  the 
plaintiffs  husband  met  with  his  death  by  reason 
of  an  act  of  misfeasance  on  the  part  of  the  defen- 
dants. Unless  the  plaintiff  can  prove  both  that 
there  was  an  act  of  misfeasance  by  the  defendants 
and  that  the  death  was  due  to  that  act,  she 
cannot  succeed  in  her  action.  It  must  be  admitted 
upon  the  authorities  that  the  liability  of  a  high- 
way authority  is  only  for  acts  of  misfeasance, 
and  that  there  is  no  liability  for  mere  nonfeasance. 
This  case  must,  therefore,  be  dealt  with  upon  the 
footing  that  the  defendants  were  not  bound  to 
put  up  a  fence  by  the  side  of  this  road.  The 
predecessors  of  the  defendants  had  in  fact  erected 
a  fence  along  this  road,  because  they  thought  it 
necessary  to  protect  the  public  who  used  the  road 
from  danger  in  times  of  flood.  They  thereby 
brought  about  a  new  state  of  facts.  In  the  exer- 
cise of  their  powers  as  the  highway  authority 
they  had  turned  an  unsafe  highway  into  a  safe 
highway.  The  defendants  by  what  they  did 
afterwards  turned  this  highway,  which  was  safe 
and  not  a  source  of  danger  to  the  public,  into  a 
dangerous  highway  by  altering  its  then  existing 
condition  by  removing  the  fence.  It  appears  to 
me  that  this  was  clear  evidence  of  misfeasance  on 
the  part  of  the  defendants,  and  also  that  the  death 
of  the  plaintiff's  husband  was  the  result  of  that 
misfeasance.  It  was  argued  by  the  appellants 
that,  if  a  long  interval  of  time  had  elapsed  between 
the  removal  of  the  fence  and  the  happening  of  an 
accident  from  the  absence  of  a  fence,  it  could  not 
he  said  that  the  accident  was  caused  by  the  act  of 
misfeasance.  But  that  argument  does  not  carry 
the  defendants'  case  far  enough,  for  it  omits  the 


material  element  that  the  fence  was  only  required 
in  times  of  flood,  and  in  this  case  the  mischief 
arose  from  the  act  of  misfeasance  at  the  very 
time  when  the  floods  came.  The  case  might  be 
very  different  if  a  long  interval  elapsed  so  that 
it  would  be  difficult  to  connect  the  accident  with 
the  act  of  misfeasance.  I  agree,  therefore,  that 
this  appeal  fails,  and  must  be  dismissed. 

Stirling,  L. J.  concurred.  AfpmaiUmM 

Solicitors  for  the  appellants,  Mason,  Edwards, 
and  Mason,  for  B.  H.  Beaumont,  Nottingham. 

Solicitor  for  the  respondent,  G.  E.  Wright- 
Motion,  for  Charles  Stroud,  Nottingham. 


Friday,  Dec.  7, 1900. 

(Before   Smith,   M.B.,   Collins   and 
Stirling,  L.JJ.) 

Beg.  (on  the  Prosecution  of  the  Guardians  of 
the  Hendon  Union)  v.  Local  Govebnment 
Boabd  and  thb  Guardians  of  Willes- 
dbn. (a) 

APPEAL  FBOM  THB  QUEEN'S  BENCH  DIVISION. 

Local  government — Poor  law — Separation  of  parish 
from  union — Division  of  "  property  "  of  union- 
Sum  payable  yearly  by  county  council  to  union 
—  Capitalised  value  of  interest  of  parish— 
"  Fixing  "  amount  to  be  paid  by  union  to  parish 
—Poor  Law  Amendment  Act  1834  (4  &  5  Will  4, 
c.  76),  s.  32— Local  Government  Act  1888  (51  &  52 
Vict.  c.  41),  a.  26. 

When  a  union  is  altered  under  the  provisions  of 
sect.  32  of  the  Poor  Law  Amendment  Act  1834 
by  the  separation  from  it  of  a  parish,  the  Local 
Government  Board  is  required  by  that  section 
to  ascertain  the  proportionate  value  to  such 
parish  of  ••  the  workhouses  or  other  property  " 
held  or  enjoyed  by  such  union  for  the  use  of 
the  poor  or  benefit  of  the  ratepayers,  and  to 
"fix  the  amount "  to  be  received  or  paid  by 
every  parish  affected  by  such  alteration. 

Under  sect.  26  (1)  of  the  Local  Government 
Act  1888,  every  county  council,  except  the 
London  County  Council,  shall  grant  to  the 
guardians  of  every  poor  law  union  in  their 
county  an  annual  sum  for  certain  purposes  there 
named. 

Held,  that  the  annual  sum  to  be  granted  under 
sect.  26  (1)  is  "  property  "  of  a  union  within  the 
meaning  of  sect.  32  of  the  Poor  Law  Amendment 
Act  1834. 

Held  also,  that  it  is  the  duty  of  the  Local  Govern- 
ment Board  under  sect.  32  to  ascertain,  at  the 
date  of  the  separation  of  the  parish  from  the 
union,  what  is  then  the  proportionate  value  of 
the  share  of  the  parish  in  the  annual  sums  to  be 
thereafter  received  by  the  union  under  sect.  26  (1) 
of  the  Local  Government  Act  1888,  and  to  fix 
definitely  as  from  that  moment  the  amount  to 
be  paid  by  the  union  to  the  parish  in  respect  of 
such  share. 

This  was  an  appeal  by  the  guardians  of  the 
Hendon  Union  from  a  decision  of  the  Queen's 
Bench  Division  (Bigham  and  Channell,  JJ.)  dis- 
charging a  rule  for  a  certiorari,  which  had  been 
obtained  by  the  guardians  of  the  Hendon  Union, 

(a)  Reported  by  E.  Mahijet  Smith,  Esq.,  Btrriatar-st-Lsw. 
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to  bring  up  and  quash  part  of  an  order  made  by 
the  Local  Government  Board. 

Up  to  the  year  1896  the  parish  of  Willesden 
was  included  in  and  formed  part  of  the  Hendon 
Union. 

At  that  time  the  Middlesex  County  Council  was 
liable,  under  sect.  26  (1)  of  the  Local  Government 
Act  1888,  to  pay  to  the  Hendon  Union  the  yearly 
sum  of  25972.,  and  also  another  yearly  sum  of  18*. 
under  sect.  24  of  the  same  Act. 

The  Local  Government  Act  1888  (51  &  52  Vict, 
c.  41)  provides  as  follows : 

Seot.  26.— (1)  After  the  3 1st  March  next  after  the 
passing  of  this  Act,  every  county  conn  oil,  other  than  the 
London  County  Council,  shall  grant  to  the  guardians  of 
every  poor  law  union  wholly  or  partly  in  their  county 
an  annual  sum  for  the  coBts  of  the  officers  of  the  union 
and  of  distriot  schools  to  which  the  union  contributes  ; 
and,  until  Parliament  otherwise  determine,  the  said 
annual  sum  shall  be  such  sum  as  the  Local  Government 
Board  certify  to  have  been  expended  by  the  guardians  of 
eaoh  poor  law  union  during  the  financial  year  ending 
the  25th  March  next  before  the  passing  of  this  Act,  on 
the  salaries,  remuneration,  and  superannuation  allow- 
ances of  the  Baid  officers  (other  than  teachers  in  poor 
law  schools),  and  on  drugs  and  medical  appliances. 

On  the  12th  Aug.  1896  the  Local  Government 
Board  issued  an  order  whereby  the  parish  of 
Willesden  was,  on  and  after  the  3rd  Oct.  1896, 
separated  from  the  Hendon  Union. 

On  the  13th  Aug.  1896  the  board  issued  another 
order  whereby  it  was  ordered  (inter  alia)  that  the 
laws  for  the  relief  of  the  poor  in  the  parish  of 
Willesden  should,  on  and  after  the  3rd  Oct.  1896, 
be  administered  by  a  board  of  guardians  elected 
for  that  parish. 

On  the  23rd  Dec.  1898  the  board  issued  another 
order  by  which  they  dealt  with  the  division  of  the 
property  of  the  Hendon  Union,  as  it  existed  up  to 
1896,  between  the  union  as  it  existed  after  the 
separation  of  the  parish  of  Willesden,  and  the 
parish  of  Willesden.  This  order  dealt  with  the 
workhouse,  infirmary,  schools,  and  such  like 
matters,  and,  after  reciting  that  it  was  necessary 
to  provide  for  the  apportionment  of  the  above- 
mentioned  annual  sums  of  182.  and  25972.,  it  con- 
tained the  following  article : 

Art.  5.  As  and  when  the  sums  of  181.  and  25971.  are 
received  by  the  guardians  of  the  poor  of  the  Hendon 
Union  from  the  County  Council  of  Middlesex  in  pur- 
suance of  the  provisions  of  sect.  24  (2)  (d)  and  of 
sect.  26  (1)  of  the  Looal  Government  Act  1888,  in 
respect  of  the  financial  year  ending  the  31st  Maroh  1889, 
and  in  respect  of  each  succeeding  financial  year,  such 
sums  shall  be  apportioned  by  the  guardians  of  the  poor 
of  the  Hendon  Union  between  the  Hendon  Union  and 
the  pariah  of  Willesden  according  to  the  respective  rate- 
able values  of  the  union  and  parish  for  the  purposes 
of  the  poor  rate,  according  to  the  valuation  lists  in  force 
on  the  25th  Maroh  next  preceding  the  financial  year  in 
respect  of  which  the  payment  is  made,  and  the  guardians 
of  the  poor  of  the  Hendon  Union  shall  forthwith  pay  to 
the  guardians  of  the  poor  of  the  parish  of  Willesden  the 
amount  so  apportioned  to  that  parish. 

For  the  purpose  of  quashing  the  order  contained 
in  art.  5,  the  guardians  of  the  Hendon  Union 
obtained  a  rule  nisi  for  a  certiorari. 

Upon  cause  being  shown,  the  Queen's  Bench 
Division  (Bigham  and  Ohannell,  JJ.)  discharged 
the  rule. 

The  case  is  reported  19  Mag.  Cas.  553 ;  82  L.  T. 
Rep.  385. 

The  guardians  of  the  Hendon  Union  appealed. 


The  Poor  Law  Amendment  Act  1834  (4  &  5 
Will.  4,  c.  76)  provides  as  follows : 

Seot.  32.  And  be  it  further  enacted  that  it  shall  be 
lawful  for  the  said  commissioners — (the  Looal  Govern- 
ment Board  has  sinoe  been  substituted  for  the  commis- 
sioners)—from  time  to  time  as  they  may  see  fit  by  order 
under  their  hands  and  seal  to  declare  any  union  .  .  . 
to  be  dissolved,  or  any  parish  or  parishes,  specifying  the 
same,  to  be  separated  from  or  added  to  any  such  union, 
and  as  the  case  may  be  suoh  union  shall  thereupon  be 
dissolved,  or  such  parish  or  parishes  shall  thereupon  be 
separated  from  or  added  to  such  union  accordingly. 
.  .  .  Provided  always  that  in  every  such  ease  the 
said  commissioners  shall  and  they  are  hereby  required  to 
ascertain  the  proportionate  value  to  every  parish  of  each 
union  of  the  workhouses  or  other  property  held  or 
enjoyed  by  such  union  for  the  use  of  the  poor  or  benefit 
of  the  ratepayers  therein,  and  also  the  proportionate 
amount  chargeable  on  every  parish  in  respect  of  all  the 
liabilities  of  such  union  existing  at  the  time  of  suoh  die- 
solution  or  alteration  of  the  same ;  and  the  said  commis- 
sioners shall  thereupon  fix  the  amount  to  be  received,  or 
paid,  or  secured  to  be  paid,  by  every  parish  affected  by 
suoh  alteration ;  and  the  sum  to  be  received,  if  any, by  suoh 
parish  shall  be  paid  or,  as  the  said  commissioners  shall 
direct,  be  secured  to  be  paid  to  the  overseers  or  guardians 
of  the  same,  for  the  benefit  of  such  parish  and  in  dimi- 
nution of  the  rates  thereof  and  of  the  expense  attending 
suoh  alteration ;  and  the  sum  to  be  so  paid  or  secured 
to  be  paid  by  every  such  parish  shall  be  raised  under 
the  direction  of  the  said  commissioners  by  the  overseers 
or  guardians  of  such  pariah  or  charged  on  the  poor  rates 
of  such  parish,  as  the  said  commissioners  may  see  fit, 
and  shall  be  paid  or  secured  for  the  use  and  benefit  of 
the  union  from  which  the  same  parish  shall  have  been 
so  separated,  or  of  the  persons  or  parishes  otherwise 
entitled  thereto,  as  the  case  may  be.     .    .     . 

Page,  Q.C.  and  Bartley  Dennisa  for  the  Hendon 
Union. — The  Local  Government  Board  had  no 
jurisdiction  to  make  the  order  contained  in  art.  5 
of  their  order  of  the  23rd  Dec.  1898.  First,  the 
board  had  no  jurisdiction  to  make  any  order  at 
all  with  reference  to  the  annual  sums  of  182.  and 
2597Z.  payable  by  the  Middlesex  County  Council 
to  the  Hendon  Union  under  the  Local  Govern- 
ment Act  1888.  Under  sect.  32  of  the  Poor  Law 
Amendment  Act  1834  the  board  is  empowered  to 
make  orders  as  to  the  division  of  "the  work- 
houses or  other  property"  held  by  the  union. 
These  annual  sums  are  not  " property"  within 
the  meaning  of  sect.  32.  The  annuity  of  25971.  is 
only  payable  by  sect.  26  (1)  of  the  Local  Govern- 
ment Act  1888  "  until  Parliament  otherwise 
determine."  The  continued  payment  of  the  sum 
is  therefore  so  uncertain  that  the  expectation  of 
receiving  it  regularly  cannot  be  considered  as 
"property"  now  in  existence.  The  Legislature, 
in  passing  the  Act  of  1834,  did  not  contemplate 
the  existence  of  anything  in  the  nature  of  the 
annual  payments  which  were  introduced  by  the 
Act  of  1888.  "  Other  property  "  refers  to  build- 
ings and  land,  besides  the  actual  workhouse  which 
a  union  may  have.  Secondly,  if  these  annual 
payments  are  "property"  within  sect.  32,  the 
Local  Government  Board  has  exceeded  its  juris- 
diction in  directing  an  apportionment  to  be 
made  every  year  between  the  union  and  Willesden 
Parish.  The  duty  of  the  board  under  sect.  32  is 
to  "  fix  the  amount,"  once  and  for  all,  which  is 
is  to  be  paid  by  the  union  to  the  parish.  What 
they  have  done  is  to  direct  a  new  calculation  to 
be  made  every  year  as  to  the  amount  which  the 
union  is  to  pay  the  parish.    The  board  had  no 
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power  to  do  that.  There  is  under  this  order  no 
finality  between  the  parties  such  as  the  Act 
directs.  The  board  should  have  ascertained  the 
capitalized  value  of  the  annuity  and  then  directed 
the  onion  to  pay,  or  secure  to  be  paid,  to  the 
parish  of  Willesden  the  proportionate  value  of 
the  interest  of  the  parish  in  the  annuity. 

The  Attorney-General  (Sir  Robert  Finlay,  Q.O.) 
{H.  Sutton  with  him)  for  the  Local  Government 
Board. — The  order  of  the  board  has  been  lawfully 
made.  The  right  to  be  paid  these  annual  sums  is 
"property"  within  the  meaning  of  sect.  32. 
u  Property  "  is  the  widest  term  that  could  be  used 
to  include  everything  having  a  pecuniary  value : 

Jones  y.  Skinner ,  5  L.  J.  87,  Ch. ; 

Potter  v.  Commissioners  of  Inland  Revenue,  10  Ex. 
147. 

An  annuity  payable  under  a  deed  of  separation 
and  post-nuptial  settlement  has  been  held  to  be 
"property": 

Jump  v.  Jump,  8  P.  Div.  159. 
It  would  be  strange  if  an  annuity  payable  under  an 
Act  of  Parliament  were  not "  property."  The  pro- 
vision that  it  shall  be  payable  "  untU  Parliament 
otherwise  determine"  need  not  be  considered, 
because  a  provision  of  that  sort  is  implied  in 
eiery  Act  of  Parliament.  Parliament  can  always 
repeal  an  Act  that  it  has  passed.  Then,  it  being 
the  doty  of  the  Local  Government  Board  to  deal 
with  this  annuity,  it  is  submitted  that  the  mode 
in  which  the  board  has  dealt  with  it  is  the  proper 
mode.  No  directions  are  given  in  the  Act  as  to 
how  the  property  is  to  be  adjusted.  That  is  left 
to  the  discretion  of  the  board.  It  has  not  been 
shown  that  there  is  anything  inequitable  in  the 
way  that  the  board  has  dealt  with  the  matter. 
They  have  "  fixed  the  amount "  to  be  paid  by  the 
union  to  Willesden  Parish.  Id  certum  est  quod 
eertum  reddi  potest.  The  mode  in  which  each 
year,  as  the  union  receives  a  payment,  the  amount 
which  it  shall  pay  over  to  the  parish  is  to  be 
calculated  is  perfectly  definite. 

R.  E.  Moore  (Danckwerts,  Q.G.  and  Courthope 
Munroe  with  him)  for  the  parish  of  Willesden. 

Jfye,  Q.C.  in  reply. 

Smith,  M.B. — It  is  impossible  to  read  the 
judgments  delivered  in  this  case  in  the  court 
below  without  seeing  that  my  brother  Ohannell 
felt  considerable  difficulty  in  coming  to  the  con- 
clusion which  he  finally  arrived  at,  in  agreement 
with  my  brother  Bigham,  that  the  rule  ought  to 
*>e  discharged.  The  guardians  of  the  Hendon 
Union,  who  had  obtained  the  rule  nisi  for  a 
certiorari,  have  appealed  from  the  judgment  of 
the  Queen's  Bench  Division.  The  real  point  in 
dispute  is  as  to  the  true  construction  of  sect.  32 
of  the  Poor  Law  Amendment  Act  1834.  Now, 
the  facts  which,  raise  that  point  are  very  short. 
The  parishes  of  Hendon  and  Willesden  were 
formerly  parts  of  one  union  called  the  Hendon 
Union.  In  1896  the  parish  of  Willesden  was 
separated  from  the  Hendon  Union.  Thereupon  a 
question  arose  as  to  how  the  property  which 
belonged  to  the  union  at  the  date  of  the  separa- 
tion should  be  divided  between  the  parish  of 
Willesden  on  the  one  side  and  the  Hendon  Union, 
as  it  now  exists,  on  the  other  side.  The  question 
depends  on  the  true  construction  of  sect.  32  of 
the  Poor  Law  Amendment  Act  1834,  which  runs 
as  follows:    [Hib  Lordship  read  it."|     The  first 


question  that  arises  on  reading  that  section  is  at 
what  moment  are  the  commissioners — now  the 
Local  Government  Board — to  "ascertain  the 
proportionate  value*  to  every  parish  of  such  union 
of  the  workhouses  or  other  property  held  or 
enjoyed  by  such  union  "  P  It  seems  to  me  clear 
that  the  intention  of  the  Legislature  was  that, 
upon  the  separation  of  a  parish  from  a  union,  the 
property  of  the  union  is  then  to  be  divided,  once 
and  for  all,  between  the  parish  and  the  union 
that  is  left,  so  that  after  the  separation  the 
division  between  the  parish  and  the  union  shall 
be  complete,  and  they  need  have  nothing  more  to 
do  with  each  other  in  the  future.  Then  comes 
the  question  what  is  the  meaning  of  the  words 
"  workhouses  or  other  property  held  or  enjoyed 
by  such  union."  It  is  well  known  that  in  many 
parts  of  England  fields  and  lands  are  sometimes 
owned  by  parishes,  and  I  think  that  the  words 
"or  other  property"  were  intended  to  refer  to 
such  lands  or  any  other  property  besides  the 
workhouse  which  a  union  might  happen  to  own. 
The  Legislature  could  not  in  1834  have  had  in  its 
mind  such  a  different  class  of  property  as  that 
which,  for  short,  1  may  call  the  Parliamentary 
annuity,  which  only  came  into  existence  under 
sect.  26  (1)  of  the  Local  Government  Act  1888. 
Under  that  Act  the  Hendon  Union,  as  well  as 
every  other  union  in  England,  became  entitled  to 
an  annual  sum  payable  by  the  county  council. 
It  is  true  that  in  this  section  the  expression 
"  until  Parliament  otherwise  determine  "  is  used, 
but  I  do  .not  think  that  there  is  much  virtue  in 
these  words,  because  an  Act  of  Parliament  can 
always  alter  any  previous  Act.  Under  that 
section,  then,  the  Hendon  Union  up  to  1896  had 
an  annuity  from  the  county  council  of  2597Z.  a 
year,  and  as  long  as  the  parish  of  Willesden 
remained  part  of  the  Hendon  Union,  the  rate- 
payers of  Willesden  participated  in  the  benefits  of 
that  annuity  jointly  with  the  ratepayers  of  other 
parishes  in  the  union.  But  now  that  Willesden 
has  been  separated  from  the  union,  it  is  in  future 
to  pay  its  own  expenses,  and  the  property  of  the 
union  is  to  be  divided  between  Willesden  and  the 
union  as  it  remains  after  the  separation,  under  the 
provisions  of  sect.  32  of  the  Act  of  1834.  How  does 
that  section  affect  the  rights  of  the  union  to  this 
annuity  P  In  my  opinion  .the  difficulty  has  arisen 
in  consequence  of  this  new  kind  of  property  being 
given  to  the  union  by  the  Act  of  1888.  The 
learned  counsel  who  appeared  for  the  Hendon 
Union  argued  in  the  first  place  that  this  annuity 
is  not  "  property  "  within  the  meaning  of  sect.  32, 
because  it  could  not  have  been  in  the  contempla- 
tion of  the  Legislature  in  1834.  I  agree  that  the 
annuity  was  not  in  the  minds  of  the  Legislature 
in  1834  when  the  Act  was  passed,  but  it  seems  to 
me  impossible  to  say  that  a  sum  of  money  payable 
de  anno  in  annuin  under  the  sanction  of  an  Act  of 
Parliament  is  not  property.  In  my  judgment  the 
annuity  payable  to  the  Hendon  Union  under 
sect.  26  (1)  of  the  Local  Government  Act  1888 
is  "  property  "  within  the  meaning  of  sect.  32  of 
the  Poor  Law  Amendment  Act  1834.  The  next 
question  is,  How  is  "  the  proportionate  value  to 
every  parish  of  such  union "  of  that  annuity  of 
25971.  to  be  ascertained  P  I  agree  that  that  is  a 
difficult  matter,  but  in  my  3udgmeut  it  is  not 
impossible.  If  this  annuity  could  be  put  up  for 
sale  by  auotion  I  am  sure  that  there  are  plenty  of 
persons  who  would  be  ready  to  buy  it,  although 
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they  did  not  know  how  lone  its  payment  would 
continue  to  be  sanctioned  by  Parliament.  The 
annuity  is  parable  under  an  Act  of  Parliament 
and,  in  my  opinion,  has  a  marketable  value,  or,  if 
that  be  not  a  correct  expression  to  use,  it  has  an 
ascertainable  value.  That  is  the  kind  of  value 
that  was  contemplated  by  sect.  32.  The  section 
contemplates  the  capitalisation  of  the  value  of  the 
workhouse  for  the  purpose  of  ascertaining  the 
proportions  in  which  the  division  of  the  value  of 
the  workhouse  is  to  be  made  between  the  union 
and  the  parish  that  is  separated  from  it.  And  in 
the  same  way  I  think  that  the  ready  money 
value  or  capitalised  value  of  this  annuity  of 
2597Z.  ought  to  be  found  for  the  purpose  of 
making  the  division  between  the  Hendon  Union 
and  the  parish  of  Willesden.  If  the  Local 
Government  Board  had  come  to  the  conclusion 
that  the  value  of  the  annuity  ought  to  be  divided 
between  the  union  and  the  parish  in  proportion 
to  their  rateable  values,  I  do  not  think  I  should 
have  said  that  the  board  had  done  wrong.  But 
that  is  not  what  the  board  has  done.  It  has 
arrived  at  a  proportionate  value  by  reference  to 
the  rateable  values  of  these  two  bodies  in  future 
years.  That,  I  think,  is  the  vice  of  the  Order 
issued  by  the  board  on  the  23rd  Deo.  1898.  With 
reference  to  the  division  of  the  property  of  the 
union,  the  Act,  in  my  opinion,  does  not  contem- 
plate anything  being  left  to  be  settled  in  the 
future,  but  requires  tne  adjustment  to  be  made  in 
presently  at  the  time  when  the  separation  takes 
place.  That  this  was  the  scheme  of  the  Act  is 
shown,  I  think,  by  the  subsequent  words  of  sect.  32  : 
"  And  the  said  commissioners  shall  thereupon  fix 
the  amount  to  be  received,  or  paid,  or  secured  to 
be  paid,  by  every  parish  affected  by  such  altera- 
tion ;  and  the  sum  to  be  received,  if  any,  by  such 
parish  shall  be  paid  or,  as  the  said  commissioners 
shall  direct,  be  secured  to  be  paid  to  the  overseers 
or  guardians  of  the  same,  for  the  benefit  of  such 
parish,  and  in  diminution  of  the  rates  thereof  and 
of  the  expense  attending  such  alteration."  The 
Local  Government  Board  has,  in  my  opinion, 
exceeded  its  jurisdiction  in  making  the  order 
contained  in  par.  5  of  their  order  of  the  23rd  Dec. 
1898,  and  the  rule  for  a  certiorari  to  bring  up  and 
quash  that  paragraph  must,  in  my  opinion,  be 
made  absolute.  For  these  reasons  I  think  the 
appeal  should  be  allowed. 

Oollins,  L.J. — I  am  of  the  same  opinion.  I 
think  that  Channell,  J.  has  put  admirably  the 
reason  why  he  ought  not  to  have  concurred  with 
the  judgment  of  Bigham,  J.,  but  should  have 
insisted  on  his  own  doubt  in  the  matter.  He 
says  this :  "The  difficulty  in  my  mind  was  this — 
whether  or  not  the  Local  Government  Board 
had  not  in  this  case  fixed  the  proportion 
between  the  two  new  unions  in  reference  to 
a  matter  which  it  was  the  very  object  and 
intention  of  the  order  to  put  an  end  to.  When 
this  area  was  one  union,  the  different  parts  of  it 
profited  by  anyinorease  in  the  value  of  any  other 
part;  and,  if  Willesden  increased  in  value,  the 
ratepayers  of  Hendon  profited  by  that  increase 
of  value  when  the  two  formed  one  body.  If 
Hendon  increased  in  value,  the  ratepayers  in 
Willesden  profited  by  that  increase  in  value ;  and 
one  of  the  very  objects  of  dividing  the  union  was, 
because  both  Hendon  and  Willesden  had  grown 
rather  large,  to  make  each  of  them  entirely  inde- 
pendent of  any  increase  in  the  other."    I  agree 


with  Channell,  J.  that  that  really  is  the  scheme 
of  this  legislation  of  1834,  and  I  think  that,  when 
the  Act  is  carefully  read,  there  will  be  found  in 
the  language  used  a  direct  confirmation  of  this 
view.  The  first  proviso  in  sect.  32  runs  as  follows : 
"Provided  always  that  in  every  such  case  the 
said  commissioners  shall  and  they  are  hereby 
required  to  ascertain  the  proportionate  value  to 
every  parish  of  such  union  of  the  workhouses  or 
other  property  held  or  enjoyed  by  such  union  for 
the  use  of  the  poor  or  benefit  of  the  ratepayers 
therein,  and  also  the  proportionate  amount 
chargeable  on  every  parish  in  respect  of  all  the 
liabilities  of  such  union  existing  at  the  time  of 
such  dissolution  or  alteration  of  the  same;  and 
the  said  commissioners  shall  thereupon  fix  the 
amount  to  be  received,  or  paid,  or  secured  to  be 

gaid,  by  every  parish  affected  by  such  alteration." 
urely  that  is  an  amount  which  is  to  be  ascer- 
tained in  reference  to  the  state  of  facts  existing 
at  the  time  of  such  dissolution  or  alteration. 
These  are  the  words  used  in  the  Act  in  respect  of 
the  liabilities  of  a  union,  and  they  seem  to  me  to 
involve,  with  reference  to  rights  as  well  as 
liabilities,  an  ascertainment,  then  and  there,  in 
presenti,  of  the  respective  rights  of  the  two 
parties;  the  object  being  that  they  shall  no  longer 
be  partners  in  a  joint  adventure,  each  reaping  the 
benefit  of  the  fluctuating  fortunes  of  the  other, 
which  previously  had  all  enured  to  their  common 
benefit  or  their  common  liabilities,  but  that  in 
future  each  should  stand  on  its  own  base,  and 
that  before  they  are  parted  their  rights  inter  se 
should  be  finally  ascertained.  Now,  when  we 
come  to  consider  what  is  to  be  done  unddr  this 
proviso,  what  do  we  find  P  The  Legislature  con- 
templated that  this  valuation,  when  made,  was  to 
be  made  once  and  for  all,  so  that  the  result  will 
be,  not  an  obligation  to  be  renewed  afterwards 
from  time  to  time  according  to  a  fluctuating 
standard,  but  an  amount  then  and  there  ascer- 
tainable, an  amount  which  by  the  terms  of  the 
statute  can  only  be  paid  or  secured  to  be  paid  in 
a  particular  way.  But  what  has  been  done  in  the 
present  case  P  It  seems  to  me  that  that  which  is 
called  a  valuation  is  in  point  of  fact,  when  it  is 
analysed,  a  refusal  to  value  at  the  time.  Take  the 
case  of  a  freehold  property  owned  by  a  union 
and  bringing  in  certain  rents.  The  Attorney- 
General  hardly  disputed,  in  fact  I  think  he 
admitted,  that  the  proper  way  of  ascertaining  the 
value  of  that  freehold  property  under  this  section 
would  be  to  take  the  value  of  the  corpus  and 
then  ascertain  the  proportionate  values  to  the 
parties  by  reference  to  the  then  existing  condition 
of  affairs.  That  would  be  one  way,  and  it  seems 
to  me  it  would  be  the  right  way.  I  have  the 
authority  of  the  Attorney- General  for  saying 
that  at  all  events  it  would  not  be  a  wrong  way. 
It  would  oertainly  be  an  ascertaining  there  and 
then,  in  presenti,  of  the  actual  value.  Now  let 
us  contrast  with  that  the  proposed  alternative. 
Instead  of  assessing  the  value  of  the  corpus  at 
once,  the  Local  Government  Board  has  left  the 
rights  of  the  parties  in  each  future  year  to  be 
ascertained  by  the  standard  of  their  then  respective 
rateable  values.  That  is  to  say,  the  Local  Govern- 
ment Board  has  declined  to  fix  the  valuation,  but 
has  left  the  question  to  be  determined  in  the 
future  by  reference  to  the  yearly  varying  fortunes 
of  the  two  parties.  That  seems  to  me,  as  it  did 
to  Channell,  J.,  to  be  the  very  thing  which  the 


MAGISTRATES'   CASES. 


57 


App.]    Rto.  v.  Local  Government  Board  and  the  Guardians  of  Willesden.     [App. 


Legislature  wished  to  be  avoided.  With  refer- 
ence to  the  question  whether  these  annual  pay- 
ments under  sect.  26  (1)  of  the  Local  Government 
Act  1888  are  "  property  "  within  sect.  32  of  the 
Poor  Law  Amendment  Act  1834, 1  feel  no  doubt 
whatever.  I  entirely  agree  with  all  that  my  Lord 
has  said.  Though  it  may  be  difficult  to  appraise 
the  capitalised  value  of  this  uncertain  annuity, 
it  is  not  impossible.  The  fact  that  the  Legis- 
lature appears  to  have  contemplated  the  possi- 
bility of  its  being  withdrawn  does  not  appear  to 
me  to  alter  the  case  materially,  because  whether 
or  not  the  provision,  "  until  Parliament  otherwise 
determine,''  was  actually  inserted  in  th*  section 
it  would  be  equally  part  of  the  law,  since  the 
Legislature  can  always  repeal  that  which  it  has 
enacted.  Therefore  I  think  this  annuity  is 
"property,"  and  that  its  value  is  capable  of 
assessment,  and  it  seems  to  me  that  the  proper 
way  to  adjust  its  division  is  by  reference  to  the 
existing  proportions  in  which  the  parties  are 
entitled  to  it.  I  do  not  think  it  is  conceivable 
that  it  would  be  right  to  apportion  the  capitalised 
value  of  the  workhouses  or  any  freehold  property 
possessed  by  tbe  union  except  upon  one  principle— 
that  is,  the  principle  of  dividing  it  there  and 
then,  once  and  for  all,  upon  the  existing  rateable 
values.  I  do  not  think  it  wonld  be  possible  to 
conciliate  with  that  view  a  claim  to  divide  an 
annual  sum  upon  a  different  principle  altogether — 
namely,  upon  the  principle  of  the  fluctuating 
values  of  the  future.  If  one  is  right,  the  other 
seems  to  me  to  be  wrong.  I  think  that  the  right 
principle  is  that  which  has  reference  to  values  on 
the  existing  basis. 

Stirling,  L.  J. — I  am  of  the  same  opinion.  In 
this  case  a  union  has  been  divided  by  the  separa- 
tion from  it  of  a  particular  parish  under  the  pro- 
visions of  sect.  32  of  the  Poor  Law  Amendment 
Act  1834.  The  question  is  as  to  the  mode  in 
which  the  property  of  the  union  is  to  be  dealt 
with.  Now,  it  seems  to  me  that  one  cannot  read 
the  enactment  without  seeing  that  the  scheme  of 
the  Legislature  was  that  the  rights  of  the  parishes, 
or  rather  of  the  separated  bodies,  were  to  be 
ascertained  once  for  all  at  the  time  when  the 
separation  takes  place,  The  scheme  is  not  very 
minute  or  elaborate,  but  the  general  outline  of 
it  appears  to  me  to  be  that  one  of  the  separated 
bodies  is  to  take,  not  necessarily  the  whole,  but, 
it  may  be,  a  part  of  the  property  of  the  union, 
and  to  pay  the  other  the  value,  to  be  ascertained 
at  that  time,  of  the  interest  of  that  other  body  in 
the  property  which  has  been  thus  taken.  For 
that  purpose  the  commissioners,  who  are  now 
represented  by  the  Local  Government  Board,  are 
required  to  ascertain  the  proportionate  value  to 
every  parish  of  such  union  of  the  workhouses  or 
other  property  held  or  enjoyed  by  such  union. 
They  are  to  "  ascertain  the  value."  No  particular 
mode  of  doing  this  is  prescribed,  but  no  difference 
is  drawn  between  the  mode  of  ascertaining  the 
value  of  a  workhouse  and  the  mode  of  ascertaining 
the  value  of  other  property.  As  regards  a  work- 
house, it  is  obvious  that  the  view  of  the  Legislature 
was  that  a  capital  value  should  be  put  upon  it, 
and  then,  if  it  were  kept  by  one  of  the  separating 
bodies,  that  body  should  pay  to  the  other  bodies 
the  proportionate  value  of  the  interests  which  they 
had  in  it.  The  section  goes  on :  "  And  the  said 
commissioners  shall  thereupon" — i.e.,  upon  the 
ascertainment  of  the  proportional  values — "  fix 
Mao.  Oas.— Vol.  XX. 


the  amount  to  be  received,  or  paid,  or  secured  to 
be  paid,  by  every  parish  affected  by  such  altera- 
tion ;  and  the  sum  to  be  received,  if  any,  by  such 
parish  shall  be  paid,  or  as  the  said  commissioners 
shall  direct,  be  secured  to  be  paid  to  the  overseers 
or  guardians  of  the  same  for  the  benefit  of  such 
parish  and  in  diminution  of  the  rates  thereof  and 
of  the  expense  attending  such  alteration ;  and  the 
sum  to  be  so  paid  or  secured  to  be  paid  by  every 
such  parish  shall  be  raised,  under  the  direction  of 
the  said  commissioners,  by  the  overseers  or  guar- 
dians of  such  parish  or  charged  on  the  poor  rates  of 
such  parish,  as  the  said  commissioners  may  see 
fit."  This,  therefore,  is  a  direction  to  the  commis- 
sioners to  ascertain  first  of  all  the  fixed  amount  to 
be  received  or  paid,  and  then  the  mode  in  which 
that  sum,  when  it  has  been  ascertained,  is  to  be 
received  or  paid.  There  is  no  difficulty  in  working 
that  scheme  out  in  regard  to  workhouses  and  the 
other  property  which  the  Legislature  probably 
had  in  mind  when  the  Act  was  passed.  The 
difficulty  which  has  arisen  in  the  present  case 
springs  from  the  fact  that  in  1888  an  Act  was 
passed  in  which  the  Legislature  provided  for  the 
payment  by  county  councils  to  parishes  and 
unions  of  annual  sums  of  money.  Those  pay- 
ments are  property  of  a  totally  different  kind 
from  anything  that  they  enjoyed  in  1834.  I 
need  not  read  the  sections  of  the  Local 
Government  Act  1888  which  provide  for  the 
payment  of  these  annual  sums,  but  it  is  quite 
clear  that  the  payment  is  subject  to  the  future 
will  of  Parliament  and  may  hereafter  be  with- 
drawn. Consequently  a  difficulty  arises  in  putting 
a  capital  value  upon  these  sums,  in  the  same  way 
as  a  value  might  be  put  upon  property  like  a 
workhouse.  Still,  it  seems  to  me  that  it  is  pos- 
sible to  put  a  value  upon  these  annual  sums.  I 
have  no  doubt  that  they  are  "  property  "  within 
the  meaning  of  sect.  32  of  the  Act  off  1834,  and 
that  a  value  can  be  put  upon  them.  When  a 
value  has  been  put  upon  them,  then  the  proper 
sum  which  is  to  be  received  or  paid,  as  the  case 
may  be,  is  to  be  ascertained  on  the  same  principle 
as  the  value  of  the  interest  of  a  parish  in  the 
union  workhouse.  For  example,  if  the  workhouse 
in  the  present  case  remains  in  the  possession  of 
the  Hendon  Union,  the  union  would  have  to  pay 
to  the  parish  of  Willesden  the  value  of  that  parish's 
interest  in  the  workhouse.  So  if  under  the  scheme 
these  annual  sums  continue  to  be  paid  to  the 
Hendon  Union,  it  would  be  the  duty  of  the  union 
to  pay  to  the  parish  of  Willesden  the  value  of  the 
interest  of  the  parish  in  those  sums,  such  value 
to  be  ascertained  upon  the  same  principles  and  at 
the  same  time  as  the  value  of  the  interest  of  the 
parish  in  the  workhouse.  I  do  not  think  that 
there  is  any  difference  in  principle  between  the 
two  cases.  That  being  so,  i£  seems  to  me  that  the 
Local  Government  Board  have  not  complied  with 
the  terms  of  the  Act  of  1834,  and  consequently 
that  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  Hendon  Union,  B.  R.  Soamee. 

Solicitors  for  the  Local  Government  Board, 
Sharpe,  Parher,  Pritchards,  Barham,BJid  Lavoford. 

Solicitor  for  the  parish  of  Willesden,  W.  Grant 
Qreig. 
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Wednesday,  Dee.  12, 1900. 
(Before  Smith,  M.R.,  Collins  and 
Stirling,  L.JJ.) 
Farnham  Flint  Company  v.  Fabnham 
Union  (a) 
appeal  from  the  queen's  bench  division. 
Poor    rate  —  Assessment  —  Gravel    pit  —  Gravel 
exhausted    in  part — Annual   value — Mode    of 
ascertaining  annual  value. 
By  three  agreements,   made  respectively  on  the 
24th  June  1897,   the  15th  Apkl  1898,  and  the 
\4th  Nov.  1898,  a  company  purchased  from  the 
landowner    three  plots    of    gravel    comprising 
respectively  one  acre  and  a  half,  one  acre,  and 
one  acre  of  land. 
The  company  was  entitled  to  the  exclusive  occupa- 
tion of  the  plots  until    the   expiration  of  the 
respective  agreements,  the  first  being  for  one 
year  and  a  half  and  the  other  two  for  one  year 
each. 
A  poor  rate  was  made  on  the  Slh  Dec.  1898,  and 
the  company  were  rated  as  occupiers  of  the  three 
and  a  half  acres,  of  which  they  were  then  in  rate- 
able occupation. 
At  that  date  the  gravel  was  exhausted  in  the  two 
acres  and  a  half  comprised  in  the  two  earlier 

r  cements,  and    the  land  was  used  only  for 
purpose  of  storing  gravel  already  dug,  and 
the  gravel  in  the  remaining  acre  was  being  dug. 
The  price  paid  for  the  first  vlot  was  1501.,  and  for 

each  of  ike  other  plots  1756. 
The  company  were  rated  at  4002.  rateable  value. 
The   quarter   sessions,   on  appeal,  held  that   the 
annual  value  of  the  land  at  the  date  of  the  rate 
ought  to  be  taken  at  the  amount  of  rent  at  which 
the  land  couta  then  reasonably  be  expected  to  be 
let  to  a  yearly  tenant,  regard  being  had  to  the 
value  of  the  gravel  in  the  unexhausted  acre  of 
land  and  to  the  value  of  the   other  two  acres 
and  a  half  for  storage  purposes,  and  upon  that 
principle  reduced  the  assessment  to  2421.  rateable 
value. 
Held  (dismissing  the  appeal),  that  the    quarter 
sessions   had  applied  the  proper  principle  in 
ascertaining  the  annual  value  of  the  heredita- 
ment in  question. 
Bex  v.  Bedworth  (8  East,  387)  approved ;  Beg.  v. 
Whaddon  (32  L.  T.  Rep.  633 ;  L.  Rep.  10  Q.  B. 
230)  distinguished. 
This  was  an  appeal  by  the  Farnham  Union  from 
the  order  of  the  Divisional  Conrt  (Channell  and 
Bnoknill,    JJ.)   upon  a   special  case  stated   by 
quarter  sessions. 

A  special  case  was  stated  by  the  quarter 
sessions  for  the  county  of  Surrey  upon  an  appeal 
against  a  rate,  made  on  the  8th  Deo.  1898,  in 
which  rate  the  Farnham  Flint  Company  were 
rated  as  the  occupiers  of  a  gravel  pit. 

The  company  carried  on  business  as  gravel  and 
sand  merchants,  and  for  the  purposes  of  their 
business  from  time  to  time  entered  into  agree- 
ments wich  the  owners  of  land  for  the  purchase 
of  gravel  therein.  By  those  agreements  full 
right  of  entry  upon  the  land  was  given  for  the 
purpose  of  digging  for  and  carrying  away  the 
grave].  The  company,  having  dug  and  removed 
the  gravel,  levelled  the  ground  from  which  the 
gravel  had  been  taken,  replaced  the  top  sod,  and 
restored  the  land  to  the  owner. 

(a)  Reported  by  J.  H.  Williams,  Eeq.,  mrriater-at-L*w. 


For  some  time  prior  to  the  making  of  the  rate 
appealed  against,  the  company  had  been  in  the 
habit  of  making  such  agreements  with  the  owner 
in  respect  of  portions  of  a  certain  piece  of  land 
known  as  Ward's  Pit,  each  plot  of  land  containing 
gravel  being  the  subject  of  a  separate  agreement. 

Upon  an  agreement  being  entered  into  for  the 
sale  to  the  company  by  the  owner  of  the  gravel 
under  any  plot  of  land,  the  extent  of  land  to  which 
such  agreement  related  was  marked  out  by  stumps, 
and  the  exclusive  occupation  of  the  land  so  marked 
out  was  given  to  the  company  upon  signature  of 
the  agreement.  The  work  of  digging  for  gravel 
was  then  commenced  by  the  company. 

The  land  from  which  the  gravel  was  actually 
being  extracted  was  constantly  shifting  as  the 
work  progressed,  and,  when  the  gravel  in  any 
portion  of  the  land  was  exhausted,  that  portion  of 
the  land  was  used  by  the  company  as  a  store  for 
gravel  not  yet  sold  and  removed.  Upon  the 
expiration  of  the  period  allowed  by  any  agree- 
ment, the  portion  of  the  land  from  which  the 
gravel  had  been  dug  was  made  level  with  the  rest 
of  the  land,  and  the  whole  of  the  land  comprised 
in  the  agreement  was  restored  to  the  owner. 

The  company  purchased  gravel  from  the  owner 
on  the  following  dates  and  in  the  following  quan- 
tities :  On  the  14th  May  1897,  one  acre ;  on  the 
24th  June  1897,  one  acre  and  a  half ;  on  the  15th 
April  1898,  one  acre ;  on  the  14th  Nov.  1898,  one 
acre ;  and  on  the  21st  March  1899,  one  acre. 

The  agreements  were  all  in  writing.  The  price 
paid  under  each  agreement  was  1752.,  except 
under  the  agreement  of  the  24th  June  1897  when 
the  price  was  1502.  only,  the  gravel  sold  under 
that  agreement  being  less  valuable  than  the 
gravel  sold  under  the  other  agreements.  The 
period  allowed  under  each  agreement  for  the 
extraction  of  the  gravel  was  one  year,  except 
under  the  agreement  of  the  24th  June  1897,  by 
which  the  period  of  one  year  and  a  half  was 
&llowed. 

At  the  date  of  the  rate,  the  8th  Dec.  1898,  the 
company  were  in  rateable  occupation  of  three 
and  half  acres  of  land.  In  two  and  half  acres, 
being  the  lands  comprised  in  the  agreements  of 
the  24th  June  1897  and  the  15th  April  1898,  the 
gravel  was  exhausted.  The  gravel  comprised  in 
the  former  agreement  was  exhausted  in  March 
1898,  and  that  comprised  in  the  latter  agreement 
on  the  1st  Sept.  1898.  The  two  and  a  half  acres, 
however,  continued  to  be  in  the  occupation  of  the 
company,  and  were  used  by  them  for  the  purpose 
of  storing  gravel  already  dug.  In  the  remaining 
one  acre,  being  the  land  comprised  in  the  agree- 
ment of  the  14th  Nov.  1898,  the  gravel  was  in 
process  of  being  got 

The  company  were  rated  in  respect  of  the  land 
at  4202.  gross  estimated  rental  and  4002.  rateable 
value. 

The  company  contended  that  they  were  rateable 
in  respect  of  the  land  in  their  occupation  at  the 
date  of  the  rate  appealed  against ;  that  the  value 
of  such  occupation,  so  far  as  the  unexhausted 
land  was  concerned,  was  to  be  ascertained  from 
the  consideration  paid  by  the  company  for  the 
occupation  of  such  land  under  the  agreement 
relating  thereto  in  force  at  the  date  of  the  rate, 
including  as  part  of  such  consideration  the  cost 
of  making  good  the  land  occupied  thereunder 
upon  the  expiration  of  the  terms  thereby  oreated ; 
that  the  value  of  such  occupation,  so  far  as  the 
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exhausted  land  was  concerned,  was  to  be  ascer- 
tained upon  the  basis  of  what  such  land  would 
let  for  occupation  as  storing  ground  in  connection 
with  the  other  lands  occupied  by  the  company ; 
and  that,  if  the  value  of  the  company's  occupa- 
tion was  not  to.  be  so  ascertained:,  it  was  to  be 
ascertained  from  the  value  of  the  gravel  in  the 
unexhausted  land  then  in  their  occupation,  added 
to  the  value  of  so  much  of  the  exhausted  land 
(then  in  their  occupation)  as  was  used  by  them 
for  storage  purposes. 

The  union  contended  that  the  proper  way  to 
ascertain  the  rateable  value  of  the  land  was  to 
ascertain  the  output  of  gravel  dug  during  the 
year  immediately  preceding  the  making  of  the 
rate  appealed  against  from  so  much  of  Ward's 
Pit  as  had  been  in  their  occupation  at  any  time 
during  such  year,  and  to  assess  the  rateable  value 
of  the  gravel  pit  at  a  sum  based  upon  the  total 
royalty  which  (having  regard  to  the  market  value 
of  gravel  during  the  year  in  the  neighbourhood) 
the  company  would  have  paid  to  the  owner  of  the 
land  if,  instead  of  buying  the  gravel,  they  had 
agreed  to  dig  and  work  the  gravel  on  payment  of 
a  royalty  on  each  yard  of  gravel  dug,  which 
method  of  payment  was  admittedly  frequently 
adopted  in  the  neighbourhood,  and  that  this 
method  of  calculating  the  rateable  value  was 
correct  in  point  of  law. 

Alternatively,  the  union  contended  that  the 
company  were  in  occupation  of  more  than  two 
acres  of  land ;  that,  having  regard  to  the  obliga- 
tion to  level  the  surface  of  the  ground  and  replace 
the  surface  soil  after  removing  tbe  gravel  (which 
would  cost  about  40Z.  an  acre),  the  company  had, 
in  effect,  paid  or  agreed  to  pay  about  2202.  per 
acre  for  the  right  to  occupy  the  land  for  one  year, 
with  liberty  to  dig  the  gravel  therein ;  that  the 
sum  of  220*.  was  equivalent  to  an  annual  rent  for 
the  land  paid  by  a  tenant  who  had  liberty  to  dig 
gravel  therein ;  that  the  company,  as  occupiers  of 
the  land,  must  be  rated  at  the  full  annual  value 
thereof  during  the  whole  period  of  their  occupa- 
tion, although  during  part  of  that  period  a 
portion  of  the  land  was  available  only  for  the 
purpose  of  storing  gravel;  that  the  decision  of 
the  Queen's  Bench  in  Beg.  v.  W  had  don  (32  L.  T. 
Rep.  633;  L.  Rep.  10  Q.  B.  230)  showed  that  the 
company  should  be  rated  during  the  whole  of 
their  occupation  of  the  land  under  the  written 
agreements  at  the  value  thereof  as  enhanced  by 
the  right  to  dig  gravel  therein ;  and  that,  if  the 
principle  of  valuation  herein  stated  was  correct  in 
law,  the  assessment  appealed  against  was  sup- 
ported in  fact. 

The  quarter  sessions  held  that  the  first  con- 
tention of  the  union  was  wrong  in  law,  but  that, 
if  it  were  permissible  to  adopt  that  method  of 
calculation,  the  assessment  appealed  against 
would  be  correct.  They  further  held  that  the 
second  contention  of  the  union  was  wrong  in  law, 
and  that  the  annual  value  of  the  land  in  the 
company's  occupation  at  the  date  of  the  making 
of  the  rate  ought  to  be  taken  at  the  amount  of 
rent  or  royalty  at  which  the  same  could  then  be 
reasonably  expected  to  be  let  to  a  tenant  for  one 
▼ear,  regard  being  had  to  the  value  of  the  gravel 
in  the  unexhausted  acre  of  land,  added  to  the 
value  of  the  two  and  a  half  acres  of  land  for 
storage  purposes,  and  on  this  principle  they  found 
is  a  fact  that  the  amount  at  which  the  land  could 
reasonably  be  expected  to  be  so  let  was  2521.,  and 


they  accordingly  fixed  the  gross  estimated  rental 
of  the  land  at  252Z.  and  the  rateable  value  thereof 
at  242Z.  They  therefore  allowed  the  appeal,  and 
ordered  the  assessments  of  the  company's  land, 
and  the  rates,  to  be  reduced  accordingly. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  quarter  sessions  were  right  in 
their  determination. 

The  Parochial  Assessment  Act  1836  (6  &  7 
Will.  4,  c.  96)  provides  : 

Sect.  1.  Whereas  it  is  desirable  to  establish  one 
uniform  mode  of  rating  for  the  relief  of  the  poor 
throughout  England  and  Wales,  and  to  lessen  the  cost 
of  appeal  against  an  unfair  rate :  Be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advioe 
and  consent  of  the  Lords  Spiritual  and  Temporal  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  euoh 
period,  not  being  earlier  than  the  twenty-first  day  of 
March  next  after  the  passing  of  this  Act,  as  the  Poor 
Lair  Commissioners  shall  by  any  order  under  their  seal 
of  offioe  direct,  no  rate  for  the  relief  of  the  poor  in 
England  and  Wales  shall  be  allowed  by  any  justices,  or 
be  of  any  force,  which  shall  not  be  made  npon  an  esti- 
mate of  the  net  annual  value  of  the  several  heredita- 
ments rated  thereunto ;  that  is  to  say,  of  the  rent  at 
whioh  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenant's  rates  and 
taxes,  and  tithe  commutation  rentoharge,  if  any,  and 
deducting  therefrom  the  probable  average  annual  cost 
of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command 
such  rent:  Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  alter  or  affect  the  prin- 
ciples or  different  relative  liabilities  (if  any)  according 
to  whioh  different  kinds  of  hereditaments  are  now  by 
law  rateable. 

The  learned  judges  in  the  Divisional  Court 
differed  in  opinion,  Channel!,  J.  holding  that  the 
determination  of  the  quarter  sessions  was  wrong, 
and  Bucknill,  J.  that  it  was  right.  The  appeal 
was  accordingly  dismissed  (19  Mag.  Gas.  475 ;  82 
L.  T.  Rep.  123). 

The  Farnham  Union  appealed. 

F.  Marshall,  Q.C.  and  W.  C.  Byde  for  the 
appellants.  —  The  order  of  quarter  sessions  was 
wrong.  The  judgment  of  Ohannell,  J.  in  the 
Divisional  Court,  that  this  case  was  governed  by 
the  decision  in  Beg.  v.  Whaddon  Overseers  (32 
L.  T.  Rep.  633 ;  L.  Rep.  10  Q.  B.  230),  was  correct, 
and  the  judgment  of  Bucknill,  J.  was  wrong.  In 
Beg.  v.  Whaddon  Overseers  (ubi  sup.)  the  appel- 
lants were  assessed  in  respect  of  ten  acres  of 
coprolite  land  at  the  full  enhanced  value  of  the 
whole,  although  they  were  never  in  profitable 
occupation  at  any  one  time  of  more  than  three 
and  a  half  acres  for  the  purpose  of  getting 
ooprolites,  and  the  occupation  of  ten  acres  was  a 
shifting  occupation,  and  the  Court  of  Queen's 
Bench  held  that  the  appellants  were  properly 
rated.  The  case  of  Beg.  v.  Abney  Park  Cemetery 
Company  (29  L.  T.  Rep.  174 ;  L.  Rep.  8  Q.  B. 
515)  is  strongly  in  favour  of  the  appellants.  In 
that  case  it  was  held  that  the  cemetery  company, 
which  owned  the  burial  ground  and  sold  plots  for 
graves,  was  properly  assessed  at  the  amount 
received  during  the  preceding  year  for  the  sale  of 
plots.  Blackburn,  J.  in  that  case  said:  "The 
Legislature  .  .  .  has  taken  as  a  basis  the  rent 
which  a  tenant  from  year  to  year  would  give 
during  the  year  preceding  the  time  of  making  the 
rate";  and  that  "No  injustice  will  be  done  if 
the  company  are  rated  in  every  year  according  to 
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the  value  which  a  hypothetical  tenant  would  give 
for  the  occupation  in  the  preceding  year,  and 
according  to  this  rule  the  company's  receipts  in 
one  year  will  govern  the  rateable  value  of  the 
cemetery  in  the  next."  The  case  of  Staley  v. 
Castleton  Overseers  (33  L.  J.  178,  M.  C),  upon 
which  the  respondents  rely,  does  not  touch 
the  question  in  the  present  case.  That  case 
was  discountenanced  in  Hoyle  and  Jackson  v. 
Oldham  Union  (70  L.  T.  Rep.  741 ;  (1894)  2  Q  B. 
372),  in  which  it  was  held  that  mills  which  were 
closed  owing  to  a  strike  were  properly  assessed  at 
the  same  value  as  before  the  strike,  and  not  as 
mere  warehouses  for  the  machinery.  The  diffi- 
culty in  a  case  like  this  arises  from  the  difficulty 
of  applying  the  rule  laid  down  in  sect.  1  of  the 
Parochial  Assessment  Act  1836  to  a  case  in  which 
it  is  singularly  inapplicable  because  the  subject- 
matter  is  not  such  as  is  let  upon  a  tenancy  from 
year  to  year.  In  such  a  case  the  words  of  sect.  1 
must  have  "  some  reasonable  cy-pres  intendment 
given  to  them/'  as  was  said  in  Great  Eastern  Rail- 
way  Company  v.  Haughley  Churchwardens  (14 
L.  T.Rep.  548;  L.  Rep.  1  Q.  B.  m,  685).  The 
definition  in  sect.  1  ought  to  be  read  in  the  light 
of  the  preamble  so  as  to  establish  "  one  uniform 
mode  of  rating."  In  cases  of  this  kind  that 
uniformity  is  obtained  by  assessing  the  premises 
upon  the  principle  for  which  the  appellants 
contend. 

B.  Cunningham  Glen  for  the  respondents. — 
The  decision  of  the  quarter  sessions  was  based 
upon  the  right  principle  and  should  be  upheld. 
The  appellants  are  seeking  to  apply  some  new 
principle  to  the  rating  of  hereditaments  of  this 
kind,  instead  of  that  which  is  established  by 
sect.  1  of  the  Parochial  Assessment  Act  1836. 
The  principle  established  by  the  statute  must  be 
applied  in  a  case  like  this,  where  the  rateable  pro- 
perty diminishes  or  wastes,  and  the  annual  value 
must  be  ascertained  at  the  time  when  the  rate  is 
made.  In  East  London  Railway  Company  v. 
Whitechurch  (30  L.  T.  Rep.  412 ;  L.  Rep.  7  H.  L. 
81, 85)  Lord  Cairns,  L.O.  said  :  "  When  an  Act  of 
Parliament  is  passed  authorising  the  construction 
of  a  railway — authorising  lands  and  houses  to  be 
taken  for  the  purpose  of  its  construction,  and  the 
railway  to  be  made  upon  the  site  of  the  houses, 
if  nothing  farther  should  be  found  in  the  Act  of 
Parliament,  it  would  of  course  follow  that  the 
railway  company  would  be  at  liberty  to  pull  down 
the  houses  which  it  had  purchased,  and  to  make 
the  line.  And  if,  in  the  process  of  constructing 
the  railway,  the  premises  along  the  line  became 
of  a  less  assessable  value  than  they  were  before, 
that,  in  the  absence  of  any  statutable  provision 
upon  the  subject,  would  be  an  occurrence  within 
those  ordinary  powers  which  every  landowner 
has  over  his  own  land  in  any  parish — powers 
which  enable  him  to  use  it  for  any  purpose 
which  he  thinks  fit.  And  if,  in  the  course 
of  using  it,  he  renders  the  land  of  less  assess- 
able value,  the  parish  and  paroehial  autho- 
rities have  no  choice  but  to  submit."  All  that 
applies  exactly  to  the  present  case.  The  value  of 
this  hereditament  must  be  taken  at  the  time  of 
making  the  rate  by  ascertaining  what  a  tenant 
from  year  to  year  would  then  give  for  it  in  its 
then  condition.  The  case  of  Beg.  v.  Abney  Park 
Cemetery  Company  (ubi  sup.)  was  one  of  those 
exceptional  cases  in  which  there  is  no  other 
method  of  ascertaining  what  the   hypothetical 


tenant  will  give  except  by  ascertaining  what  he 
can  afford  to  give  by  considering  what  has  been, 
and  therefore  is  likely  to  be,  made  out  of  the 
premises : 

Cartwright  v.  Sculcoates  Union,  82  L.  T.  Rep.  157 ; 
(1900)  A.  C.  150. 

This  is  not  an  exceptional  case,  and  the  ordinary 
rule  can  be  applied.  The  case  of  Bex  v.  Bedworth 
(8  East,  387 ;  9  R.  R.  476)  is  a  direct  authority 
in  favour  of  the  respondents.  That  case  has 
always  been  followed  and  applied  in  practice.  The 
dictum  of  Blackburn,  J.  in  Staley  v.  Castleton 
Overseers  (ubi  sup.),  that  Bex  v.  Bedworth  "  is 
not  law  at  the  present  time,"  which  is  reported  in 
33  L.  J.  178, 180,  M.  C,  is  not  to  be  found  in  the 
other  reports  of  the  case.  The  passages  in  the 
judgment  of  Blackburn,  J.  in  Beg.  v.  Abney  Park 
Cemetery  Company  {ubi  sup.),  which  have  been 
cited  by  the  appellants,  do  not  appear  in  any 
reports  except  the  Law  Reports,  and,  if  he  said 
that  the  value  for  the  preceding  year  must  be 
taken,  he  was  clearly  wrong. 

F.  Marshall,  Q.O.  replied. 

Smith,  MR.— This  is  an  appeal  by  the  Farn- 
ham  Union  from  the  judgment  of  the  Queen's 
Bench  Division  dismissing  their  appeal  from  the 
decision  of  the  quarter  sessions.  The  judges  of 
the  Queen's  Bench  Division,  differed,  Bucknill,  J. 
holding  that  the  quarter  sessions  were  right  in 
altering  the  rate,  and  Channell,  J.  holding  that 
the  quarter  sessions  were  wrong  and  that  the  rate 
as  made  was  correct.  Now,  I  am  going  to  confine 
my  judgment  to  the  questions  which  have  been 
stated  in  the  special  case,  for  we  have  no  power 
to  travel  outside  of  those  questions.  I  must  say 
that  the  learned  judges  in  the  court  below  did  not 
confine  their  judgments  to  the  questions  stated  in 
the  special  case,  but  went  far  outside  of  those 
questions,  which  they  had  no  right  to  do.  The 
material  facts  of  this  case  are  short  and  clear. 
The  point  raised  in  the  case  relates  to  a  tract  of 
gravel,  near  Farnham,  which  is  called  a  gravel 
field.  The  Farnham  Flint  Company  took  from 
the  owner  of  the  gravel  field  three  and  a  half 
acres.  When  those  three  and  a  half  acres  had  to 
be  assessed  to  the  rate,  in  what  way  ought  the 
rateable  value  to  be  ascertained  ?  There  can  be 
no  doubt  that  the  way  in  which  the  rateable  value 
must  be  ascertained  is  the  way  laid  down  by 
sect.  1  of  the  statute  6  &  7  Will.  4,  c.  96— that  is, 
it  must  be  ascertained  what  a  hypothetical  tenant 
would  give  for  the  hereditament  as  tenant  from 
year  to  year,  and  certain  specified  deductions 
must  be  mude.  The  rating  authority  must  find 
out  what  a  hypothetical  tenant  would  give  for  the 
hereditament  as  tenant  from  year  to  year ;  they 
have  nothing  to  do  with  the  occupying  tenant. 
Now,  with  regard  to  these  three  and  a  half  acres  of 
gravel,  what  has  the  assessment  committee  to  ascer- 
tain ?  They  must  find  out  what  a  hypothetical  tenant 
would  give  for  the  hereditament  as  tenant  from 
year  to  year  with  a  right  to  exhaust  the  gravel. 

1  will  refer  to  a  passage  in  the  judgment  of  Lord 
Esher,  M.R.  in  Hoyle  and  Jackson  v.  Oldham 
Assessment  Committee  (70  L.  T.  Rep.  741 ;  (1894) 

2  Q.  B.  372),  where  he  said :  "  It  seems  to  me  a 
plainer  case  never  could  be.  It  is  admitted  by 
everybody  that  what  the  assessment  committee 
had  to  do  was  to  assess  the  occupiers  of  this  mill 
in  respect  of  their  occupation  for  the  coming 
year,  and  they  had  to  say  what  at  that  moment  in 
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their  judgment  a  hypothetical  tenant  from  year 
to  year  would  give  as  rent  for  those  premises, 
after  making  allowance  for  the  Parliamentary 
deductions."  That  is  an  absolutely  correct  state- 
ment of  the  duty  of  the  assessment  committee  in 
ascertaining  the  rateable  value  of  the  heredita- 
ment which  has  to  be  rated.  In  the  present  case 
the  company  had  been  assessed  and  rated  in 
respect  of  their  previous  occupation.  Time  went 
on  and  a  new  rate  was  about  to  be  made  upon  the 
company  in  respect  of  their  occupation  of  the 
three  and  a  half  acres.  At  that  time  it  happened 
that  the  gravel  was  exhausted  in  two  and  a  half 
acres,  and  unexhausted  in  the  remaining  acre. 
The  assessment  committee  has  said  that  a  tenant 
from  year  to  year  for  the  coming  year  would  give 
as  much  for  the  whole  hereditament  as  if  the 
whole  of  the  gravel  had  been  unexhausted.  That 
cannot  be  a  true  proposition.  It  might  just  as 
well  be  said  that,  if  all  the  gravel  had  been 
exhausted  when  the  new  rate  came  to  be  made, 
the  hypothetical  tenant  would  pay  the  same  rent 
for  the  three  and  a  half  acres  without  any  gravel  as 
if  ail  the  gravel  were  still  there.  It  is  only  neces- 
sary to  state  that  proposition  to  show  that  it 
cannot  be  true.  That  is  really  the  position  of 
this  case  when  once  the  facts  are  made  clear.  The 
company  say  that  the  assessment  committee  were 
wrong  in  assessing  them  at  the  same  value  as 
when  all  the  gravel  was  in  the  land,  because  at 
that  time  there  was  only  one  acre  of  gravel  and 
the  hypothetical  tenant  would  not  give  as  much 
rent  as  he  would  have  done  when  all  the  gravel 
was  there.  It  is  admitted  that  if  a  house  was 
burnt  down,  the  assessment  committee  could  not 
assess  the  land  upon  which  it  stood  at  the  same 
rate  as  before  the  house  was  burnt  down.  The 
assessment  committee  here  say  that  the  occupiers 
cannot  take  the  point  that  the  value  of  the  here- 
ditament is  not  the  same  as  it  was  before,  because 
they  themselves  have  used  up  the  gravel.  What 
authority  is  there  for  such  a  contention  as  that  ? 
There  is  none.  The  position  is  the  same  whether 
the  occupiers  themselves  or  anyone  else  exhausted 
the  gravel.  The  fact  is  that  the  hereditament  is  of 
less  value  than  it  was  before.  Those  being  the  facts, 
What  is  the  result  in  this  case?  There  are 
many  decisions  in  respect  of  exceptional  cases  in 
which  no  comparison  with  other  similar  premises 
is  possible.  What  has  to  be  done  in  such  cases  P 
As  was  pointed  out  by  Blackburn,  J.,  long  ago,  in 
Jones  v.  Mersey  Docks  and  Harbour  Board  (11 
H.  of  L.  Gas.  443),  in  such  oases  one  must  get  the 
best  test  which  one  can  get  in  order  to  ascertain 
what  rent  the  hypothetical  tenant  from  year  to 
year  would  give  for  the  premises.  In  the  case 
of  houses  a  comparison  with  similar  houses  is 
possible,  and  it  is  only  in  exceptional  cases  that 
recourse  to  exceptional  means  must  be  had  in 
order  to  ascertain  what  the  hypothetical  tenant 
would  give  for  the  premises  because  the  ordinary 
means  are  not  applicable.  The  case  decided  by 
Lord  EUenborough,  G.J.,  Bex  v.  Bedworth  (8 
East,  387 ;  9  R.  R.  476),  is,  in  my  opinion,  of  the 
highest  importance  upon  this  question,  and 
governs  the  present  case.  Then,  as  to  the  ques- 
tions stated  in  this  special  case.  The  first  state- 
ment is  as  follows:  "The  assessment  committee 
contend  that  the  proper  way  to  ascertain  the 
rateable  value  of  the  land  was  to  ascertain  the 
output  of  gravel  dug  during  the  year  immediately 
preceding  the  making  of  the  rate  appealed  against 


from  so  much  of  Ward's  Pit  as  had  been  in  their 
occupation  at  any  time  during  such  year,  and  to 
assess  the  rateable  value  of  the  gravel  pit  at  a 
sum  based  upon  the  total  royalty  which  (having 
regard  to  the  market  value  of  gravel  during  the 
year  in  the  neighbourhood)  the  company  would 
have  paid  to  the  owners  of  the  land  if  instead 
of  buying  the  gravel  they  had  agreed  to  dig  and 
work  the  gravel  on  payment  of  a  royalty  on  each 
yard  of  gravel  dug,  which  method  of  payment 
was  admittedly  frequently  adopted  in  the  neigh- 
bourhood, and  that  this  method  of  calculating 
the  rateable  value  was  correct  in  law."  That  is 
the  first  question  which  arises.  I  do  not  agree 
that  the  assessment  committee  ought  to  take  the 
value  to  the  sitting  tenant  during  the  preceding 
year ;  they  must  lake  the  rent  which  the  hypo- 
thetical tenant  would  give  for  the  succeeding 
year.  Therefore  I  answer  that  first  question 
against  the  contention  of  the  assessment  com- 
mittee, and  think  that  the  quarter  sessions  were 
right.  Then  comes  the  second  question  :  "  Alter- 
natively, the  assessment  committee  contended 
that  the  company  were  in  occupation  of  more 
than  two  acres  of  land;  that,  having  regard 
to  the  burden  of  the  covenant  to  level  the 
surface  of  the  ground  and  replace  the  surface 
soil  after  removing  the  gravel  (which  work 
it  was  found  would  cost  about  401.  an  acre) 
the  appellants  had  in  effect  paid  or  agreed 
to  pay  about  2201.  per  acre  for  the  right  to 
occupy  the  land  for  one  year  with  liberty  to 
dig  the  gravel  therein;  that  the  sum  of  2201.  was 
equivalent  to  an  annual  rent  for  the  land  paid  by 
a  tenant  who  had  liberty  to  dig  gravel  therein ; 
that  the  company  as  occupiers  of  the  land  must 
be  rated  at  the  full  annual  value  thereof  during 
the  whole  period  of  their  occupation,  although 
during  part  of  that  period  a  portion  of  the  land 
was  available  only  for  the  purpose  of  storing 
gravel ;  that  the  decision  of  the  Queen's  Bench  in 
Beg.  v.  Whaddon  (32  L.  T.  Rep.  633 ;  L.  Rep.  10 
Q.  B.  230)  showed  that  the  company  should  be 
rated  during  the  whole  of  the  occupation  of  the 
land  under  the  written  agreements  at  the  value 
thereof  as  enhanced  by  the  right  to  dig  gravel 
therein ;  and  that,  if  the  principle  of  valuation 
herein  stated  was  correct  in  law,  the  assessment 
appealed  against  was  supported  in  fact."  That 
contention  is  not  according  to  the  rule  laid  down 
in  sect.  1  of  the  Parochial  Assessment  Act  1836. 
All  that  the  Act  says  is  that  the  value  is  the  rent 
at  which  the  premises  might  reasonably  be 
expected  to  let  from  year  to  year.  Then  there  is 
the  third,  and  last,  question:  "The  quarter 
sessions  held  that  the  first  contention  of  the 
assessment  committee  was  wrong  in  law,  but  that, 
if  it  were  permissible  to  adopt  the  method  of 
calculation  therein  set  forth,  the  assessment 
appealed  against  would  be  correct.  They  further 
held  that  the  second  contention  of  the  assessment 
committee  was  wrong  in  law,  and  that  the  annual 
value  of  the  land  in  the  company's  occupation  at 
the  date  of  the  making  of  the  rate  ought  to  be 
taken  at  the  amount  of  rent  or  royalty  at  which 
the  same  could  then  be  reasonably  expected  to  be 
let  to  a  tenant  for  one  year,  regard  being  had  to 
the  value  of  the  gravel  in  the  said  unexhausted 
acre  of  land  added  to  the  value  of  the  exhausted 
two  and  a  half  acres  of  laud  for  storage  purposes, 
and  on  that  principle  they  found  as  a  fact  that 
the  amount  at  which  the  land  could  reasonably  be 
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expected  to  be  so  let  was  252Z.,  and  they  accord- 
ingly fixed  the  gross  estimated  rental  of  the  lands 
at  2522.,  and  the  rateable  valne  thereof  at  2422., 
and  allowed  the  appeal,  and  ordered  the  assess- 
ments of  the  company's  land  and  the  rate  to  be 
reduced  accordingly."  With  the  correction  that 
they  ought  to  have  said,  "  let  to  a  tenant  from 
year  to  year  "  and  not  "  to  a  tenant  for  one  year," 
the  answer  to  that  question  is  that  the  quarter 
sessions  were  right  in  their  view  and  followed  the 
rule  laid  down  in  sect.  1  of  the  Parochial  Assess- 
ment Act  1836  in  all  essentials,  and  found  the 
rateable  value  upon  the  proper  principle.  I  there- 
fore come  to  the  clear  conclusion  that  the  quarter 
sessions  were  right,  and  that  this  appeal  must  be 
dismissed. 

Collins,   L.J. — I  am  of  the    same  opinion. 
The  standard  to  be  applied  must  be  that  which 
is  prescribed  by  sect.  1  of  the  Parochial  Assess- 
ment Act   1836,   which   is  this :  "  The  rent  at 
which  the  same  might  reasonably  be  expected  to 
let  from  year  to  year  free  of   all  usual  tenant's 
rates  and  taxes,"  &c.    That,  in  its  terms,  points 
to  an  estimate  of   a   future  value,  and  not  to  a 
standard  of  that  which  iB  already  ascertained  in 
fact — that  is,   the  antecedent   sum   paid   by  a 
tenant.    The   assessment  committee  are  to  find 
an    estimate  of   what  the   hypothetical   tenant 
from  year  to  year  would  give  rebus  sic  stantibus. 
In  the  present  case   there  is  eliminated  one  of 
the    elements  found    in    the    case    of    Beg.    v. 
Whaddon  (ubi  sup.),  for  we  find  in  the  special 
case  the  statement   that  the  company  were  "  at 
the  date  of   the  rate  in  rateable  occupation  of 
three  and  a  half  acres  of  land,"  and  that  in  two 
and    a   half    of    those    acres    the    gravel    was 
exhausted,  and  that  the  company  occupied  those 
two  and  a  half  acres  for  the  purpose  of  storing 
gravel  already  dug.    Now,  we  have  to  deal  with 
those  three  and  a  half  acres,  and  not  with  any 
possible    accretion    thereto     by    a    subsequent 
letting ;  and  we  must  consider  only  those  three 
and  a  half  acres.    The  main  difference  between 
the   view   taken  by   Channell,   J.   in  the  court 
below  and   the   view  taken   by  quarter  sessions 
is  upon  the  question  whether  the  annual  value 
is  to   be  ascertained  by   reference  to  what  waB 
paid  by  the  occupiers  during  the  preceding  year, 
or  by  reference  to  what  might  be  got  during 
the  coming   year.    But    for    the    judgment    of 
Channell,  J.   and   some   observations  of  Black- 
burn, J.  in  Beg.  v.  Abney  Park  Cemetery  Company 
(29  L.  T.  Rep.  174 ;  L.  Rep.  8  Q.  B.  515),  I  would 
have  thought  that  the  point  was  too  clear  for  dis- 
cussion.    The  former  meanB  of  ascertaining  the 
annual  value  is  only  to  be  employed  in  special 
and  exceptional  cases.   It  is  said  that  Channell,  J. 
relied    mainly    upon    the    decision    in    Beq.    v. 
Whaddon  (ubi  sup.).    Now,  that  case  is  open  to 
this  obvious   and   cardinal  distinction:   In  that 
case   there  was  the   initial    difficulty    that   the 
person  rated  had  a  shifting  occupation  which  at 
all  times   amounted  to   a   holding  of  ten  acres. 
The  court  got  over  that   difficulty,  and  treated 
the  hereditament  occupied   as  being  one  of  ten 
acres.    Then  all  the  rest  followed  easily;    the 
tenant  had  a  right  to  take  fresh  land,  and  there- 
fore, in  considering  what  the  hypothetical  tenant 
from  year  to  year  would  give,  the  fact  that  the 
occupier  had  that  right  was  always  kept  in  view. 
In  the  present  case,  as  I  have  already  pointed 
out,  the  hereditament  in  question  is  limited  to  the 


three  and  a  half  acres,  and  we  cannot  take  into 
consideration  the    possibility    of    the   occupier 
getting  more  land.    Now,  the  quarter  sessions 
have  found  that  "  the  annual  value  of  the  land  in 
the  company's   occupation  at  the   date  of   the 
making  of  the  rate  ought  to  be  taken   at  the 
amount  of  rent  or  royalty  at  which  the  same 
could  then  be  reasonably  expected  to  be  let  to  a 
tenant  for  one  year,  regard  Ming  had  to  the  valne 
of  the  gravel  in  the  said  unexhausted  acre  of 
land  added  to  the  value  of  the  exhausted  two  and 
a  half  acres  of  land  for  storage  purposes,"  and 
fixed  the  rateable  value  upon  that  principle.    The 
only  exception  which  can  be  taken  to  that  is  that 
they  say  "  tenant  for  one  year,"  instead  of  "  tenant 
from  year  to  year,"  but  that  is  not  a  material 
error  in  this  particular  case,  for  it  is  only  by  strain- 
ing the  principle  of  ascertaining  what  a  tenant 
from  year  to  year  would  give  that  it  can  be 
applied  here.    That  error  could  not  have  made 
any  difference  in  this  case.      Subject  to    that 
correction,  the  quarter  sessions  have  clearly  laid 
down  the  right  principle.    It  is  necessary,  I  think, 
in  view  of  the  judgment  delivered  by  Channell,  J., 
and  the  authorities  upon  which  he  relied,  to  say  a 
few  words  thereon.     The  learned  judge  lays  it 
down  that  the  value  during  the  antecedent  year 
must  be  considered,  upon  the  authority  of  the  case 
of  Beg.  v.  Abney  Park  Cemetery  Company  {nbi 
sup.)  and  the  observations  of  Blackburn,  J.   in 
that  case.    Channell,  J.  said :  "  If  any  particular 
year  is  to  be  taken  for  the  hypothetical  tenancy, 
it  is  in  cases  of  this  class  the  year  preceding  the 
rate  and  not  the  year  after.    In  Beg.  v.  Abney 
Park  Cemetery  Company  (ubi  sup.)  Blackburn,  J. 
is  reported  as  saying,  '  the  Legislature  has  taken 
as  the  hasis  the  rent  which  a  tenant  from  year  to 
year  would  give  during  the  year  preceding,  the 
time   of    making  the  rate.'    If    that  dictum  is 
correct,  it  is  conclusive  of  the  present  case.    In 
the  same  case  Blackburn,  J.,  at  p.  250  of  the  Law 
Reports,  repeats  almost  the  same  proposition: 
'No  injustice  will  be  done  if  the  company  are 
rated  in  every  year  according  to  the  value  which 
a  hypothetical  tenant  would  give  for  the  occupa- 
tion in  the  preceding  year,  and,  according  to  this 
rule,  the  company's  receipts  in  one  year  will  govern 
the  rateable  value  of  the  cemetery  in  the  next'  My 
brother  Bucknill  has  drawn  my  attention  to  the  fact 
that  these  two  passages  are  omitted  in  the  report 
of  the  Abney  Park  case  in  the  Law  Journal  (42 
L.  J.  124,  M.  C.)  and  in  the  Law  Times  (29  L.  T. 
Rep.  174)."     It  seams  to  me  that  there  are  two 
errors  in  that  part  of  the  judgment  of  Channell,  J. 
His  first  error  is  in  relying  on  those  observations 
of  Blackburn,  J.  as  holding  what  he  thought  was 
held,  because  I  do  not  think  that  they  are  an 
'  authority  for  his  proposition.      The  second  error 
is  that  there  is  a  fallacy  underlying  his  proposition, 
because  he  confounds  the  duration  of  the  tenancy 
with  the  continuance  of  the  hereditament  occupied. 
I  do  not  think  that  Blackburn,  J.  decided  that 
the  preceding  year  was  to  be  taken  as  finally 
fixing  the  value.    The  passages  in  his  judgment 
which  have  been  cited  do  not  appear  in  the  other 
reports.      It  was  not  necessary  for  that  learned 
judge  to  say  so  in  that  case,  and,  if  he  did  say  so, 
it  would  be  contrary  to  the  authorities,  because 
there  the  company  received  so  much  during  the 
preceding  year,  and  it  was  possible  to  get  as  much 
during  the   next  year,  and  therefore  the  hypo- 
thetical tenant  might  reasonably  be  expected  to 
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give  as  much  for  the  next  year.  Another  dictum 
of  Blackburn,  J.  in  Staley  v.  Castleton  Overseers 
(33  L.  J.  178, 180,  M.  C.)  lias  been  referred  to 
and  relied  on  by  the  appellants,  that  Bex  v.  Bed- 
tccrtk  (ubi  sup.)  "  is  not  law  at  the  present  time." 
There,  again,  that  dictnm  does  not  appear  in  the 
report  in  5  B.  &  S.  505  and  the  other  contempo- 
rary reports.  On  the  other  hand,  the  case  of  Bex 
v.  Bedworth  is  still  regarded  as  an  authority.  In 
that  case,  where  the  question  arose  as  to  the 
rating  of  a  coal  mine,  which  had  ceased  to  be  pro- 
ductive and  was  not  being  worked,  Lord  Ellen- 
borough,  G.J.,  said:  "Here  the  mine  itself  is 
exhausted,  the  subject-matter  of  profit  is  ?one, 
although  the  rent,  which  was  no  doubt  calculated 
unon  the  probable  average  produced  during  the 
whole  term,  be  still  payable.  The  failure  of  the 
coal  will  not  discharge  the  lessee's  covenant  to 
pay  rent :  perhaps  he  may  have  calculated  upon 
that  event,  and  may  have  received  during  the 
former  part  of  his  term  an  adequate  value  from 
the  then  produce  of  the  mine  to  compensate  the 
continuance  of  the  rent  to  the  end  of  the  term. 
But,  with  respect  to  the  parish,  he  is  only  rate- 
able for  the  concurrent  annual  value  during  the 
period  for  which  the  rate  is  made ;  and  when  the 
thing  which  he  occupies  no  longer  affords  any 
such  concurrent  value  the  subject-matter  of  the 
rating  is  gone."  If  that  is  true  in  a  case  where 
the  whole  subject-matter  is  gone,  it  must  be 
equally  true,  in  my  opinion,  when  a  part  of  the 
subject-matter  isgone,  I  find  that  that  case  was 
cited  in  Beg.  v.  Westbrook  (10  Q.  B.  178),  and  to  a 
large  extent  was  the  basis  of  the  judgment  of 
Lord  Denman,  G.J.  therein.  The  observations  of 
Lord  Denman,  C.J.  in  the  latter  case  are  very 
much  in  point  in  the  present  case.  He  said: 
"The  rate  is  always  imposed  with  reference  to  the 
existing  value;  whether  temporary  or  enduring 
is  immaterial.  A  case  was  supposed  of  a  brick- 
field worked  out  in  less  than  a  year  to  meet  the 
demand  of  some  enormous  contract  for  a  public 
work;  the  consequence  would  be  that  the  land 
would  have  a  -very  much  increased  value  for  the 

Sir,  and  it  would  be  only  reasonable  that  it  should 
?e  an  increased  rate  for  that  year :  in  the  fol- 
lowing year  its  value  might  sink  almost  to  nothing, 
and  the  rate  ought  to  fall  proportionately,  even  to 
mothing,  if,  the  brick  earth  being  exhausted,  the 
land,  like  a  exhausted  coal  mine,  should  become 
entirely  unproductive."  Now,  that  reference  to  an 
exhausted  coal  mine  is  obviously  taken  from  the 
case  of  Bex  v.  Bedworth  (ubi  sup.).  Lord  Denman 
further  goes  on  to  say :  "  No  injustice  would  be 
done  if  in  every  year  the  occupier  could  be  assessed 
according  to  the  actual  value  in  that  year ;  and  it 
is  the  duty  of  the  overseers  to  arrive  at  this  as 
nearly  as  they  can."  That  seems  to  me  to  be 
exactly  in  point  in  the  present  case,  and  the 
observations  as  to  the  position  when  the  brick 
earth  is  exhausted  apply  here.  Upon  these 
grounds  I  think  that  the  judgment  of  Bucknill,  J. 
was  right,  and  that  this  appeal  must  be  dismissed. 
SmuKa,  J.-I  agree.        Appe(d  iUmiMed_ 

Solicitors  for  the  appellant  union,  Johnson, 
WeaiheraU,  and  Bturt. 

Solicitor  for  the  respondent  company,  Jackson, 
Faraham. 


Wednesday,  Dec.  19, 1900. 

(Before  Rioby,  Williams,  and  Romer,  L.JJ.) 

Attorney-Gbnbeal  v.  Wilson,  (a) 

APPEAL  PROM  THE  CHANCERY  DIVISION. 

Practice — Trial — Venue — Transfer  of  action — Pre- 
rogative of  Crown — Selection  of  tribunal — Dis- 
cretion of  Attorney -General. 
Where   an  action  is  brought    by    the    Attorney  - 
General,  at  the  relation  of  'private  individuals,  it 
is  not  his  practice  to  exercise  the  prerogative  of 
the  Crown  and  to  select  the  tribunal  by  which 
the  action  shall  be  tried.    He  does  not  interfere 
with  the  discretion   of  the  court.    All  that  he 
does  is  by  his  fiat  to  authorise  the  relators  to 
proceed  in  a  matter  involving  public   interest. 
But  he  does  not  clothe  them  with  the  prerogative 
of  the  Crown,  nor  has  he  any  intention  of  so 
doing. 
Decision  of  Kekewich,  J.  reversed. 
This  action  was  brought  by  the  Attorney- General 
(at  the  relation  of  the  mayor,  aldermen,    and 
burgesses  of  the  borough  of  Sunderland)  and  the 
mayor,  aldermen,  and  burgesses  of  the  borough 
of  Sunderland  as   plaintiffs  against  J.  and  W. 
Wilson  and  Sons  as  defendants. 

The  writ,  to  which  the  fiat  of  the  Attorney- 
General  had  been  duly  obtained,  was  taken  out  in 
the  Chancery  Division  of  the  High  Court  of 
Justice  on  the  18th  April  1900. 

The  plaintiffs  by  their  statement  of  claim 
alleged  that  the  defendants  had  excavated  the 
soil  of  certain  premises  in  their  occupation,  adjoin- 
ing a  street  in  the  borough  of  Sunderland,  which 
they  alleged  was  a  public  highway,  and  had 
neglected  to  maintain  a  retaining  wall,  and  that 
by  reason  thereof  large  portions  of  the  retaining 
wall  had  fallen  down  and  a  large  area  of  the 
street  had  subsided,  rendering  the  highway 
impassable  and  dangerous ;  and  they  claimed  an 
injunction  restraining  the  defendants  from  con- 
tinning  the  alleged  public  nuisances  and  requiring 
them  to  restore  the  surface  of  the  street  and 
re-erect  the  wall ;  and  they  also  claimed  damages. 
The  defence  amounted  to  a  general  denial  of 
the  allegations  of  the  plaintiffs. 

An  application  was  made  by  the  defendants, 
upon  a  general  summons  for  directions,  asking 
that  the  action  might  be  transferred  from  the 
Chancery  Division  to  the  Durham  Assizes  for 
trial  by  a  special  jury. 

The  main  ground  for  the  application  was  that 
it  was  desirable  that  there  should  be  a  view  of 
the  locus  in  quo. 

The  application  was  opposed  by  the  plaintiffs 
on  the  ground  that  it  was  an  interference  with 
the  prerogative  right  of  the  Crown  to  select  its 
own  court ;  and  also  on  the  merits. 

It  was  decided  by  Kekewich,  J.  (83  L.  T.  Rep. 
569)  that  the  Attorney- General  having,  in  the 
deliberate  exercise  of  his  discretion,  selected  the 
Chancery  Division  for  the  trial  of  the  action,  and 
in  so  doing  he  was  exercising  the  prerogative  of 
the  Crown,  his  selection  could  not  be  interfered 
with  by  the  court  unless  an  extremely  strong  case 
were  made  against  the  propriety  of  his  choice. 
His  Lordship  accordingly  decided  that  in  the 
present  case  the  action  must  remain  in  the 
Chancery  Division,  although  he  was  of  opinion 
that  if  the  question  had  to  be  decided  simply 

(a)  Reported  by  E.  A.  Soratohlby,  Esq.,  B*rriater-*t-Lftw. 
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upon  the  ground  of  convenience,  a  transfer  of  the 
action  to  the  Queen's  Bench  Division  to  be  tried 
at  the  Durham  Assizes  ought  to  be  ordered. 

Subsequently  to  that  decision,  the  Attorney- 
General  intimated  to  the  defendants  that,  as  a 
matter  of  fact,  he  had  not  exercised  any  dis- 
cretion in  the  case,  and  had  not  selected  the 
Chancery  Division  as  the  tribunal  by  which  the 
action  should  be  tried. 

The  defendants  accordingly  now  appealed  from 
the  decision  of  Kekewich,  J. 

Remhaw,  Q.C.  (with  him  Edward  Shortt)  for 
the  appellants. — In  deciding  the  question  raised 
upon  the  defendants'  application  in  this  case, 
Kekewich,  J.  did  so  on  the  mistaken  assumption, 
as  it  now  appears,  that  the  Attorney- General, 
when  granting  his  fiat,  had  exercised  his  discre- 
tion as  to  the  Division  in  which  the  action  should 
be  tried.  Bat  since  the  hearing  of  the  applica- 
tion before  the  learned  judge,  the  Attorney- 
General  has  authorised  the  defendants  to  state 
that,  as  a  matter  of  fact,  he  exercised  no  discre- 
tion of  the  kind.  It  is  not  apparently  the  prac- 
tice for  him  to  do  so.  He  does  not  go  into  the 
facts  of  the  case  for  the  purpose  of  determining 
in  which  court  it  shall  be  tried.  On  the  contrary, 
the  selection  of  the  court  rests  entirely  with  the 
plaintiff  in  each  particular  case.  As  regards  the 
present  case,  the  matter  in  dispute  being  a  purely 
local  one,  it  would  be  more  convenient  that  it 
should  be  tried  on  the  spot  with  a  jury  who 
would  have  a  view,  and  that  can  only  take  place 
at  Durham.  There  would  consequently  be  a 
saving  of  expense,  and  I  accordingly  ask  that 
there  should  be  a  transfer  of  the  action  to  the 
Queen's  Benoh  Division,  in  order  that  there 
may  be  a  trial  at  the  Durham  Assizes  with  a 
special  jury.  The  case  comes  within  the  prin- 
ciples laid  down  in 

Jenkins  v.  Buehby,  64  L.  T.  Rep.  213  ;  (1891)  1  Ch. 
484. 
The  court  has  a  complete  discretion  as  to  the 
mode  of  trial  in  the  present  case,  just  as  if  it 
were  an  action  between  private  parties : 

President,  #c.t  of  the  College  of  St.  Mary  Magdalen, 
Oxford,  v.  Attorney-General,  6  H.  L.  Cat.  189, 
at  p.  210 ;  • 

Attorney-General  v.  Vivian,  1'Bais.  226,  at  p.  236. 

Although  Kekewich,  J.  decided  against  the  defen- 
dants, under  the  misapprehension  as  to  the 
Attorney- General  having  exercised  a  discretion, 
he  expressed  his  opinion  that  on  the  ground  of 
convenience  it  would  be  better  that  the  transfer 
asked  for  should  be  made;  and  therefore  he 
would  have  so  directed  if  it  had  been  left  entirely 
to  him  to  determine  the  question. 

Alexander  Olen  (Warrington,  Q.C.  with  him) 
for  the  respondents. — There  is  no  difference 
between  the  Attorney-General  suing  ex  officio  and 
at  the  relation  of  private  individuals,  fie  might 
have  sued  alone  for  an  injunction  for  obstruction : 
Attorney-General  v.  Cockermouth  Local  Board,  30 

L.  T.  Rep.  590 ;  L.  Rep.  18  Eq.  172  ; 
Attorney-General  v.  Barker,  4  My.  &  Cr.  262. 

The  Judicature  Acts  have  not  abrogated  the 
right  of  the  Attorney-General : 

Attorney-General  v.  Constable,  4  Ex.  Div.  172 ; 

Dixon  v.  Farter,  17  Q.  B.  Div.  658 ; 

Ann.  Pr.  1901,  note  to  Order  V.,  r.  9. 

As  to  the  merits,  the  only  thing  suggested  is  that 


there  should  be  a  view.  But  a  view  would  not 
assist.  Moreover  it  would  be  inconvenient  to 
transfer  this  action.  It  is  too  heavy  a  oase  for 
the  assizes,  and  there  is  a  point  of  law  which 
would  involve  two  hearings. 

No  reply  was  called  for. 

Rigby,  L.J. — In  this  case  the  learned  judge  in 
the  court  below,  as  I  read  his  judgment,  has 
thought  that,  on  the  merits  properly  so-called,  he 
would  have  sent  the  case  for  trial  to  the  Queen's 
Bench  Division  without  deciding  now  whether  it 
should  be  tried  with  or  without  a  jury,  leaving 
all  that  to  be  determined  in  the  Queen's  Bench 
Division.  But  he  felt  himself  hampered  because 
he  supposed  that  as  Her  Majesty's  Attorney- 
General  had  elected  the  Chancery  Division  as 
his  tribunal  in  which  he  choie  to  have  the  case 
tried,  he  was  exercising  the  prerogative  right  of 
the  Crown,  and  the  court  had  no  right  to  inter- 
fere. Now,  with  regard  to  that  last  point,  I 
think  it  is  perfectly  plain.  Perfectly  plain  it  is 
now  in  one  sense,  because  we  have  it  from  the 
Attorney- General  that  he  never  intended  to 
exercise  any  such  prerogative  right ;  and  he  does 
not  wish  to  interfere  with  the  discretion  of  the 
court  in  any  way.  Even  if  he  had  not  given  w 
that  information,  I  should  have  arrived  at  pre- 
cisely the  same  conclusion,  for,  from  all  that  I 
know  of  the  practice  of  the  Attorney-General, 
and,  I  will  add,  the  reason  of  the  case,  I  think  it 
never  has  been  the  practice  for  the  Attorney- 
General  to  exercise  in  that  manner  the  preroga- 
tive of  the  Crown,  assuming  him  to  have  it.  All 
that  he  does  is  by  his  fiat  to  authorise  the  relators 
to  go  on  with  the  matter  involving  public  interest, 
so  long  as  he  thinks  it  right  that  they  shall  be 
permitted  to  go  on.  He  does  not  clothe  them 
with  the  prerogative  of  the  Crown.  He  has  no 
intention  of  doing  so.  They  take  the  step  which 
they  think  right  and  proper,  and  they  take  it 
with  no  greater  sanction,  no  greater  solemnity, 
than  they  would  if  they  were  only  acting  as 
plaintiffs.  I  therefore  come  to  the  conclusion 
that  the  Attorney- General  has  not  expressed  his 
election,  and  that,  therefore,  the  question  of 
election  by  him  is  altogether  out  of  the  oase. 
That  seems  to  me  to  resolve  the  question  without 
going  into  questions  which  may  be  of  importance 
as  to  what  would  take  place  if  he  had  elected.  I 
think  we  are  at  liberty,  and  we  are  bound,  to 
treat  the  case  as  if  it  were  only  an  election  by  the 
plaintiffs,  who  are  also  relators,  to  bring  their 
action  where  it  has  been  brought.  That  being  so, 
I  see  no  reason  to  differ  from  the  opinion  which  I 
understand  to  be  held  by  Xekewioh,  J.  on  the 
merits  of  the  case.  And  I  think  we  now  ought 
to  make  the  order  for  the  transfer  whioh  he 
would  have  made  if  he  had  not  felt  himself 
hampered  by  the  prerogative  of  the  Crown.  The 
appeal  will  accordingly  be  allowed.  The  appel- 
lants will  get  the  costs  of  the  appeal  in  any 
event,  and  the  costs  below  will  be  costs  in  the 
action. 

Williams,  L.J. — I  agree.  Assuming  that  the 
Attorney- General  was  an  actor  in  this  oase— that 
is,  assuming  that  he  had  to  be  treated  as  a  party 
to  these  proceedings,  and  assuming  that  he  had 
chosen  his  court,  which  I  take  it  the  Attorney- 
General  in  a  case  in  whioh  the  Crown  was 
interested  would  have  a  right  to  do,  it  still  seems 
to  me  quite  plain,  on  what  we  now  know  the 
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Attorney-General  says,  that  if  there  was  any 
right  in  the  Attorney- General  to  object  to  the 
transfer  of  the  proceedings  from  the  Chancery 
Division  to  the  Queen's  Bench  Division,  he  has 
done  that  which  he  has  been  requested  to  do, 
namely,  disclaimed  any  right  of  the  Crown  to 
raise  any  such  objection. 

Bomee,  L.  J. — I  agree,  and  I  have  nothing  to 

Appeal  allowed. 

Solicitors  for  the  appellants,  Cro$$man, 
Prichard,  Crossman,  and  Block,  agents  for 
Kidson,  McKenzies,  and  Kidson,  Sunderland. 

Solicitors  for  the  respondents,  Johnson, 
WeatheraU,  and  Sturt,  agents  for  F.  M.  Bowey, 
Sunderland. 


Tuesday,  Jan.  15,  1901. 

(Before   Smith,  M.R.,  Collies  and 

Romee,  L.JJ.) 

Uppbeton  v.  Ridley  and  anothee.  (a) 

APPEAL  FEOM    THB    QUEEN'S    BENCH    DIVISION. 

Police — Pension — Mode  of  calculation — "  Annual 
pay  " — Special  duty  allowance — Police  Act  1890 
(53  &  54  Vict.  c.  45),  0.  1 ;  sched.  1,  part  1,  r.  1  ,• 
part  3,  r.  11. 

By  the  Police  Act  1890  a  constable,  who  has  com- 
pleted  a  certain  time  of  service,  is  entitled  to  a 
pension  which,  by  rule  11  of  the  1st  schedule,  is 
to  be  calculated  "  according  to  tlie  amount  of  his 
annual  pay  at  the  date  ofnis  retirement." 

A  constable  was  selected  for  permanent  special 
duty  at  the  House  of  Lords,  and  continued  to 
serve  in  that  capacity  for  some  years  up  to  the 
date  of  his  retirement. 

During  the  whole  period  of  this  special  service  the 
constable  received  a  special  allowance  of  Is.  a 
week  in  addition  to  his  ordinary  pay  under  the 
scale  for  the  time  being  in  force  by  the  authority 
of  ike  Home  Secretary. 

Held  (dismissing  the  appeal),  that  the  special 
allowance  was  not  part  of  the  "  annual  pay  " 
of  the  constable,  within  the  meaning  of  the  Act, 
for  the  purpose  of  calculating  his  pension. 

This  was  an  appeal  by  Upperton  from  the 
decision  of  the  Divisional  Court  (Channell  and 
Backnill,  JJ.)  upon  a  special  case  stated  by 
quarter  session". 

Upperton  appealed  to  the  quarter  ^essions  for 
the  county  of  London  from  the  decision  of  the 
police  authority  for  the  metropolitan  police 
district,  under  the  police  Act  1890,  refusing  to 
reconsider  his  claim  for  an  increased  amount  of 
pension. 

The  respondents  were  Sir  Matthew  White 
Ridley,  the  Home  Secretary,  and  Sir  Edward 
Bradford,  the  Commissioner  of  Police  of  the 
metropolis. 

The  appeal  was  dismissed  subject  to  the  opinion 
of  the  High  Court  upon  a  case  stated,  which,  so 
far  as  is  material,  stated  the  following  facts  : 

Upperton  joined  the  metropolitan  police  force 
on  the  30th  Dec.  1872,  and  on  the  1st  Jan.  1899 
he  had  completed  not  less  than  twenty-five  years' 
approved  service  as  a  police  constable.  He  had 
previously  duly  signed  an  acceptance  of  the  pro- 
visions of  the  Police  Act  1890.  He  had  given  all 
requisite  notices  of  his  desire  to  retire  and  to 

(a)  Bsported  by  J.  H.  William,  Esq.,  Bwrlster-at-Law. 
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receive  a  pension,  and  he  was  entitled  as  of  right 
by  the  Police  Act  1890  to  retire  and  receive  a 
pension  for  life  of  two- thirds  of  his  annual  pay  at 
the  date  of  his  retirement. 

On  the  11th  March  1894  Upperton,  having 
already  served  for  nine  years  as  a  police  constable 
at  the  Houses  of  Parliament,  was  selected  by  the 
Commissioners  of  Police  for  permanent  duty  at 
the  House  of  Lords,  and  continued  to  serve  in 
that  capacity  until  the  2nd  Jan.  1899,  the  date 
of  his  retirement. 

The  duties  of  Upperton  at  the  House  of  Lords 
were  to  preserve  the  peace,  to  keep  order,  to 
protect  the  person  and  property  of  the  High 
Court  of  Parliament  and  of  persons  resorting 
thereto,  to  attend  fire  drill,  and  generally  to  act 
as  a  police  constable  in  pursuance  of  his  oath  and 
under  the  orders  of  the  commissioners.- 

From  the  11th  March  1894  to  the  2nd  Jan.  1899 
Upperton  was  paid  every  week  the  sum  of  32*., 
being  the  ordinary  pay  of  a  constable  of  his  rank 
and  service,  and  an  additional  sum  of  Is.  in 
respect  of  the  special  duty  upon  which  he  was 
employed. 

Some  constables  attend  at  the  Houses  of  Parlia- 
ment for  special  duty  during  the  session  of 
Parliament  only;  but  all  constables  attending 
there,  whether  permanently  or  for  the  session  only 
equally  receive  a  special  duty  allowance  of  la.  a 
day. 

It  was  stated  in  evidence  by  Mr.  Bathurst,  chief 
clerk  to  the  Commissioners  of  Police,  that  the 
commissioners  were  under  no  obligation  to  pay 
Upperton  the  additional  sum  of  7s.  even  while  he 
remained  on  special  service,  though  that  is  done 
partly  as  a  recognition  of  the  good  conduct  for 
which  a  constable  is  placed  on  special  service, 
and  partly  because,  by  beinj?  withdrawn  from 
ordinary  duty,  he  loses  to  some  extent  his  chance 
of  promotion. 

From  the  said  sum  of  32s.  the  sum  of  Id.  was 
deducted  as  a  contribution  towards  the  pension 
fund,  in  accordance  with  sect.  15  of  the  Police 
Act  1890. 

The  sum  of  Is.  was  paid  without  any  deduction 
for  pension  being  made  therefrom. 

Upperton  signed  the  weekly  pay  list,  which 
contained  one  column  headed  "  Amount  of  Pay," 
and  another  column  headed  "Allowance  for 
Special  Duties."  The  sum  of  32s.  appeared  in  the 
former  column,  and  the  sum  of  Is.  in  the  latter, 
along  with  allowances  in  lieu  of  coals  and  boots. 

By  sect.  15  of  the  Police  Act  1890  the  police 
authority  of  every  police  force  is  authorised  and 
directed  to  deduct  from  the  pay  of  every  constable 
such  stoppage  during  sickness  as  may  be  provided 
by  the  regulations  respecting  the  force. 

In  the  metropolitan  police  force,  during  absence 
owing  to  sickness,  Is.  a  day  is  usually  stopped 
from  the  ordinary  pay  of  a  constable,  and  in  the 
case  of  a  constable  employed  on  special  duty  and 
receiving  a  special  allowance  in  respect  thereof, 
that  allowance  is  usually  stopped  in  addition  to 
the  stoppage  of  Is.  a  day.  During  the  period  of 
his  absence  the  amount  of  the  said  allowance 
would  be  paid  to  the  constable  who  actually 
performed  the  special  duty. 

Upon  Upperton's  retirement  the  police  autho- 
rity, the  respondents,  awarded  him  a  pension  of 
55Z.  9s.  4d.  a  year,  being  fifty-two  times  the  sum 
of  21s.  \d.f  which  was  two-thirds  of  the  sum 
of  32*. 
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On  behalf  of  Upperton  it  was  contended  (a) 
that  he  was  entitled  to  receive  a  pension  at  the 
rate  of  two-thirds  of  399.  a  week,  and  that  the 
sum  of  7s.,  which  was  expressly  voted  by  Parlia- 
ment as  a  special  duty  allowance  and  had  been 
paid  to  him  for  a  period  of  nearly  five  years,  was 
"  pay  "  within  the  meaning  of  sohed.  1,  part  1,  of 
the  Police  Act  1890,  and  that  the  purpose  of  that 
Act  would  be  defeated  if  a  police  authority  could 
treat  as  non-pensionable  a  special  duty  allowance 
attached  to  a  permanent  appointment;  (b)  that 
his  "  annual  pay  "  was  365  times  his  daily  pay, 
and  not  fifty-two  times  his  weekly  pay. 

On  behalf  of  the  respondents  it  was  contended 
(a)  that  Upperton  was  only  entitled  to  a  pension 
at  the  rate  of  two-thirds  of  32s.  a  week,  and  that 
the  sum  of  7a.  was  not  part  of  his  pay  as  a 
constable,  but  was  only  an  allowance  in  the  nature 
of  a  gratuity,  and  that  the  "aid  sum  of  7«.  was 
properly  not  taken  into  account  in  arriving  at  the 
pension  due  to  him ;  (b)  that  his  "  annual  pay  " 
meant  fifty- two  times  his  weekly  pay  and  no 
more. 

Tbe  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  sum  of  7a.,  though  called  an 
a'lowanoe,  was  "pay  "  within  the  meaning  of  the 
Police  Act  1890,  and  as  such  ought  to  have  been 
taken  into  consideration  in  arriving  at  the  amount 
of  the  pension  due  to  Upperton;  (2)  whether 
"  annual  pay  "  means  fifty- two  times  the  weekly 
pay,  or  365  times  the  daily  pay. 

The  Metropolitan  Police  Act  1829  (10  Geo.  4, 
c.  44)  provides : 

Sect.  12.  The  receiver,  out  of  the  moneys  so  received 
by  him,  sbaU  be  allowed  a  yearly  salary  sot  exceeding 
seven  hundred  pounds,  to  be  payable  quvterly ;  and 
tbe  receiver,  out  of  the  same  moneys,  shall  from  time  to 
time  pay  to  the  persons  belonging  to  the  polioe  foroe 
appointed  under  this  Aot,  such  salaries,  wages  and  allow- 
ances, and  at  saoh periods,  as  one  of  His  Majesty's  prin- 
cipal Secretaries  of  State  shall  direct.     .     .     . 

The  Police  Act  1890  (53  &  54  Vict.  c.  45)  pro- 
vides : 

Sect.  1.  S abject  to  the  provisions  of  this  Aot  every 
constable  in  a  polioe  foroe  -—(a)  If  he  has  completed  not 
less  than  twenty -five  years'  approved  servioe,  and, 
where  a  limit  of  age  is  prescribed  by  the  pension  soale 
in  foroe  under  this  Act,  is  of  an  age  not  less  than  the 
age  so  prescribed,  shall,  on  the  expiration  of  such  time  not 
exceeding  four  months  after  he  has  given  written  notice  to 
the  polioe  authority  of  his  desire  to  retire  as  the  polioe 
authority  may  fix,  be  entitled  without  a  medical  certifi- 
cate to  retire  and  receive  a  pension  for  life. 

Scot.  3. — (1)  The  pensions  ...  -  shall  be  in 
accordance  with  the  pension  scale  for  the  foroe.  (2) 
The  pension  soale  for  a  polioe  force  shall  be  (a)  as 
regards  ordinary  pensions,  a  fixed  soale  adopted  by  the 
polioe  authority  within  the  maximum  and  minimum 
limits  set  forth  in  part  1  of  the  first  schedule  to  this 
Aot. 

Sect  11.  In  any  of  the  following  oases— (b)  Where  a 
constable  .  .  .  claims  a  pension  .  .  .  under 
this  Aot  as  of  right  and  the  polioe  authority  do  not  admit 
the  claim  the  constable  .  .  .  may  apply  to  the  polioe 
authority  for  a  reconsideration  of  the  claim  to  the  pension 
.  .  .  and  if  aggrieved  by  the  deoision  upon  such 
reconsideration  may  apply  to  the  next  practicable  court 
of  qutrter  sessions  .  .  .  and  that  oonrt,  after 
inquiry  into  the  case,  may  make  such  order  in  the 
matter  as  appears  to  the  oonrt  just,  whioh  order  shall 
be  final. 

Sect.  15.  Tbe  polioe  authority  of  every  polioe  foroe 
shall  deduct  from  the  pay  of  every  constable  in  the 


force — (a)  Sams  at  a  rate  not  exceeding  two  and  a 
half  per  cent,  per  annum  on  his  pay. 

Sect.  16.— (1)  There  shall  be  a  pension  fund  of  every 
polioe  foroe,  and  there  shall  be  carried  to  that  fund  (o) 
The  deductions  .  .  .  made  in  pursuance  of  this  Aot 
rom  the  pay  of  the  oonstibles  in  the  foroe. 

Sohed.  1,  part  1.— Ordinary  Pensions  :  (1)  The 
pension  to  a  constable  on  retirement  shall  be  within  the 
maximum  and  minimum  limits  following,  that  is  to  say 
— (c)  If  he  has  completed  twenty-five  years'  approved 
servioe,  an  annual  sum  not  less  than  thirty-sixtieths  nor 
more  than  thirty-one-fiftieths  of  his  annual  pay,  with 
an  addition  of  not  less  than  one-sixtieth  nor  more  than 
three-fiftieths  of  his  annual  pay  for  every  oompletod 
year  of  approved  servioe  above  twenty-five  years,  so, 
however,  that  the  pension  shall  not  exoeed  two-thirds  of 
the  annual  pay. 

Sohed.  1,  part  8,  rule  11. — In  estimating  any  pension, 
gratuity,  or  allowance  for  the  purposes  of  this  Aot  — (a) 
a  pension  or  gratuity  to  a  constable  shall  be  calculated 
according  to  the  amount  of  his  annual  pay  at  the  date 
of  his  retirement. 

Under  the  scale  of  pay  for  metropolitan  police 
constables  directed  by  the  Home  Secretary,  and 
in  force  at  the  date  of  Upperton's  retirement,  his 
pay  was  32s.  a  week  only. 

The  pension  scale  adopted  for  the  metropolitan 
police  force  is  the  maximum  limit  allowed  by 
sched.  1,  part  1,  of  the  Police  Act  1890. 

The  Divisional  Court  (Ohannell  and  Bucknill, 
JJ.)  held  that "  annual  pay  "  meant  three  hundred 


and  sixty-five  times  the  daily  pay  and  not  fifty- 
two  times  the  amount  of  the  weekly  pay.  Upon 
the  other  question  the  learned  judges  differed  in 


opinion,  Channel],  J.  holding  that  the  7a.  a  week 
was  not  part  of  the  "annual  pay"  of  the  con- 
stable ana  Bucknill,  J.  that  it  was.  Upon  this 
point,  therefore,  the  appeal  was  dismissed  (19 
Mag.  Cas.  495 ;  82  L.  T.  Bep.  233). 
Upperton  appealed. 

E.  H.  Picker$gill  for  the  appellant — The  ques- 
tion on  this  appeal  turns  upon  the  meaning  of 
"  annual  pay  "  in  the  1st  schedule  to  the  Polioe 
Act  1890.  The  pension,  to  which  the  police 
constable  is  entitled  as  of  right,  is  to  be  calcu- 
lated according  to  the  amount  of  his  "annual 
pay"  at  the  date  of  his  retirement.  This  ex- 
pression "  annual  pay  "  is  used  for  the  first  time 
in  this  Aot,  which  contains  no  definition  of 
"pay"  or  "annual  pay."  The  statute  whioh 
provides  for  the  pay  of  constables  in  the  metro- 
politan police  foroe  is  10  Geo.  4,  c.  44,  s.  12, 
whioh  provides  that  the  receiver  shall  pay  to  the 
members  of  the  foroe  "  such  salaries,  wages,  and 
allowances,  and  at  such  periods,  as  one  of  Hie 
Majesty's  principal  Secretaries  of  State  shall 
direct/  and  in  the  Metropolitan  Polioe  Aot  1839 
(2  &  3  Vict.  c.  44),  8.  22,  the  expression  used  is 
"  pay  of  every  constable  " ;  the  expression  "  pay  " 
therefore  seems  to  be  used  to  include  the 
"  salaries,  wages,  and  allowances,"  provided  for  in 
the  earlier  Act.  This  special  allowance  of  7s.  a 
week  was  part  of  the  constable's  pay.  It  was 
increased  remuneration  given  to  the  constable  in 
recognition  of  his  previous  good  conduct  and 
as  recompense  for  losing  his  chance  of  promotion. 
His  employment  on  special  services  in  the  House 
of  Lords  was  permanent,  and  the  allowance  of  7s. 
a  week  was  permanent.  The  money  out  of  whioh 
this  special  allowance  was  paid  was  provided  by 
Parliament  expressly  for  the  purpose  of  paying 
these  allowances.     Upon    being   appointed    on 
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special  duty  at  the  House  of  Lords  a  new  contract 
▼as  made  with  the  constable  to  pay  him  his 
former  ordinary  rate  of  pay,  and  also  this  farther 
special  amount  in  respect  of  the  special  duty. 
The  whole  amount,  ordinary  pay  and  special 
allowance,  then  became  his  *'  pay/'  and  it  was  his 
"annual "  nay,  for  it  continued  for  several  years. 
The  fact  that  no  deduction  was  made  from  the 
special  allowance  for  the  pension  fund  was  the 
fault  of  the  police  authority,  and  the  constable 
ought  not  to  be  prejudiced  by  that  omission  of 
the  police  authority  to  make  the  proper  deduc- 
tions. If  this  constable  had  not  been  placed  on 
this  special  duty  he  might  have  been  promoted 
and  so  obtained  increased  pay  which  would  have 
increased  the  amount  of  his  pension,  and  he  ought 
not  to  be  placed  in  a  worse  position  as  regards 
pension  because  he  took  thiB  special  duty  with  a 
special  allowance,  and  thereby  lost  his  chance  of 
promotion.  "  Pay  "  is  a  reward  or  remuneration 
for  services  rendered,  and  in  this  case  the  con- 
stable secured  the  whole  of  the  7s.  a  week  as 
remuneration  for  his  services;  it  was  not  an 
allowance  to  meet  expenses  or  disbursements. 

Macmorran,  Q.C.  and  /.  P.  Chain  for  the 
respondents. — This  special  allowance  was  not  a 
part  of  the  pay "  of  the  constable,  within  the 
meaning  of  the  Act.  The  scale  of  pay  of  metro- 
politan police  constables  is  that  which  is  autho- 
rised and  directed  by  the  Home  Secretary,  pur- 
suant to  sect.  12  of  the  Metropolitan  Police  Act 
1829.  By  that  scale  the  "  pay  of  this  constable 
at  the  date  of  his  retirement  was  32s.  a  week  only, 
and  did  not  include  this  special  allowance.  The 
contract  under  which  the  constable  was  employed 
entitled  him  to  "  pay  "  only  in  accordance  with 
the  scale;  he  was  bound  to  serve  wheiever  he 
might  be  sent;  he  had  no  option  as  to  per- 
forming, and  no  permanency  of  employment,  in 
respect  of  the  special  duties  at  the  House  of 
Lords;  he  had  no  right  to  claim  payment  of 
the  special  allowance,  which  was  merely  a  gratuity 
paid  out  of  a  fund  provided  by  Parliament.  This 
special  allowance  was  never  treated  as  "  pay  "  by 
anyone,  as  appears  from  the  pay  lists  signed  by 
the  constable.  [They  were  stopped  by  the 
Court.] 

Smith,  M.B. — This  is  an  appeal  from  the 
Queen's  Bench  Division  in  a  case  in  which  the 
two  learned  judges  differed.  The  question  arises 
as  to  the  meaning  in  the  Police  Act  1890  (53  &  54 
Vict  c.  45)  of  the  words  "  annual  pay,"  according 
to  the  amount  of  which  the  peusion  of  a  police 
constable  is  to  be  calculated.  The  amount  of  the 
pension  depends  upon  the  amount  of  the  "  annual 
pay "  of  the  constable.  In  order  to  see  what  is 
the  position  of  this  police  constable  in  the  metro- 
politan police  force  it  appears  to  me  to  be  neces- 
sary to  consider  carefully  the  document  which  the 
police  constable  signed  in  order  to  see  what  are 
the  terms  in  respect  of  "  pay "  under  which  he 
served.  When  that  document  is  looked  at,  it 
seems  to  me  to  be  perfectly  clear  that  the  con- 
ditions under  which  the  police  constable  served  in 
the  metropolitan  police  force  were  that  he  was  to 
receive  24s.  a  week  while  in  the  first  class,  and  to 
advance  to  27s.  and  30s.  a  week  in  the  higher 
classes.  This  last  sum  of  90s.  a  week  was  sub- 
sequently increased  to  32s.  a  week  by  the  direc- 
tion of  the  Home  Secretary,  the  proper  authority 
for  that   purpose.    Under   those  circumstances 


what  is  the  amount  of  pension  to  which  the  police 
constable  is  entitled  P  It  seems  to  me,  from  this 
document  which  he  signed,  that  the  pay  there 
contracted  and  stipulated  for  was  the  prescribed 
amount  as  directed  by  the  Home  Secretary  and 
nothing  else.  Over  and  above  the  sum  of  32s.  a 
week,  the  pay  according  to  the  prescribed  scale, 
what  was  the  police  constable  entitled  to  sue  for 
as  the  reward  for  his  services  P  There  was  no 
contract  under  which  he  could  claim  or  receive 
the  additional  sum  of  7s.  a  week.  In  my  opinion, 
upon  considering  the  statutes  and  documents, 
there  was  nothing  whatever  to  entitle  the  police 
constable  to  any  pay  over  and  above  the  different 
sums  stated  in  the  scale  directed  by  the  Secretary 
of  State.  The  case,  however,  by  no  means  rests 
there,  because  there  is  in  the  special  case  this 
very  material  statement:  "It  was  stated  in 
evidence  by  Mr.  Bathurst,  chief  clerk  to  the 
Commissioners  of  Police,  that  "the  commissioners 
were  under  no  obligation  to  pay  the  appellant  the 
additional  sum  of  7s.,  even  while  he  remained  on 
special  service,  though  that  is  done  partly  as  a 
recognition  of  the  good  conduct  for  which  a  con- 
stable is  placed  on  special  service,  and  partly 
because  by  being  withdrawn  from  ordinary  duty 
he  loses  to  some  extent  his  chance  of  promotion. 
Therefore,  this  police  constable,  who  asserts  that 
he  is  entitled  to  have  taken  into  consideration  as 
part  of  his  pay  this  sum  of  7s.  a  week,  cannot 
show  any  contract  to  pay  that  sum,  and  the  above 
paragraph  of  the  special  case  shows  that  there 
was  no  obligation  to  pay  that  sum.  Again,  what 
has  been  the  practice  for  many  years  with  respect 
to  this  special  allowance  in  the  police  force  P  It 
appears  from  the  pay  sheets  that  it  has  been  the 
practice  for  many  years  to  treat  this  as  a  gratuity 
or  speoial  allowance,  but  not  as  pay.  If  it  had 
been  treated  as  pay,  there  must  have  been  made  a 
deduction  from  the  7s.  a  week  for  the  pension 
fund  in  accordance  with  the  provisions  of  sect.  15 
of  the  Police  Act  1890;  but  this  deduction 
was  never  made.  In  my  opinion,  this  sum  of 
7s.  a  week  was  not  pay  at  all  within  the  mean- 
ing of  the  Act.  I  agree,  therefore,  with  the 
judgment  of  Channell,  J.  in  the  court  below, 
and  I  think  that  this  appeal  must  be  dis- 
missed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
would  have  been  very  glad  to  be  able  to  differ 
from  the  judgment  of  Channell,  J.  in  this  case  if 
it  were  possible  to  do  so,  because  of  the  long  and 
meritorious  service  of  this  good  and  respectable 
police  constable.  His  right,  however,  to  pension 
depends  upon  the  terms  of  the  Act  of  Parlia- 
ment, and  the  amount  of  the  pension  must  be  a 
certain  proportion  of  his  "annual  pay"  at  the 
date  of  bis  retirement.  Now,  the  person  who 
alone  can  determine  the  amount  of  the  annual 
pay  of  a  police  constable  in  the  metropolitan 
police  force  is  the  Secretary  of  State.  Sect.  12  of 
10  Geo.  4,  c.  44,  provides  that  "  the  receiver  .  .  . 
shall  from  time  to  time  pay  to  the  persons  belong- 
ing to  the  police  force  appointed  under  this  Act 
such  salaries,  wages,  and  allowances,  and  at  such 
periods,  as  one  of  His  Majesty *b  principal  Secre- 
taries of  State  shall  direct,"  and  that  provision 
does  not  appear  to  have  been  since  altered.  The 
only  evidence  before  us  upon  which  we  are  entitled 
to  act  is  that  the  scale  of  pay  which  was  set  out 
in  the  document  signed  by  the  police  constable 
himself  was  the  scale  of  pay  directed  by  the 
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Secretary  of  State.  In  that  it  is  stated  in  terms 
that  the  pay  of  the  constable  is  so  much,  and  it 
does  not  include  this  allowance  for  special  duty. 
We  have  it,  therefore,  upon  the  highest  authority 
— that  of  the  Secretary  of  State  himself — that 
this  was  his  pay.  We  cannot  travel  outside 
of  that;  by  that  the  pay  of  the  constable  is 
defined.  The  amount  of  the  pension  follows 
absolutely  upon  that  pay.  Further,  in  this  very 
case  the  Secretary  of  State  has  himself  in  effect 
stated  what  in  his  opinion  the  pay  of  this  con- 
stable was,  for  he  has  decided  that  the  pension 
is  to  be  calculated  only  upon  the  pay  of  32s. 
a  week,  and  he  is  the  authority  to  determine 
the  rate  of  pay  of  metropolitan  police  con- 
stables. Again,  the  whole  course  of  practice  of 
the  parties  as  to  deductions  for  the  pension 
fund  points  to  the  same  conclusion — that  the 
pay  of  the  constable  was  only  32*.  a  week.  I 
agree,  therefore,  that  this  appeal  fails  and  must 
be  dismissed. 

Bomeb,  L  J. — I  think  that  this  is  a  hard  case 
for  this  constable,  but  I  agree  that  the  appeal 
must  fail.  Upon  the  facts  it  appears  to  me  to  be 
clear  that  the  sum  of  7s.  a  week  received  by  the 
police  constable  for  service  at  the  House  of  Lords 
was  expressly  paid  and  received  upon  the  footing 
that  it  was  not  pay,  but  was  a  voluntary  or 
gratuitous  gift.  That  is  shown  by  the  pay  sheets 
signed  by  the  police  constable,  and  by  the  fact 
that  no  deduction  was  made  from  the  7$.  for  the 
pension  fund,  which  it  was  obligatory  to  make  if 
this  sum  was  pay  within  the  meaning  of  the  Act 
of  1890,  and  also  by  the  fact  that  during  absence 
for  sickness  the  whole  of  this  Is.  was  usually 
stopped  and  not  merely  a  small  part  of  it,  as  in 
the  case  of  ordinary  pay.  It  appears  to  me, 
therefore,  upon  these  facts  to  be  impossible  to 
come  to  the  conclusion  that  this  sum  of  7s.  a  week 
was  in  the  nature  of  pay.  The  appeal  therefore 
fails  and  mtuit  be  diemissed.    Appeal  ditmiMsd. 

Solicitors  for  the  appellant,  Mann  and  Crump. 
Solicitors  for  the  respondents,   Wontner  and 
Sons. 


HIGH    COURT   OF   JUSTICE. 


CHANCERY  DIVISION. 

Tuesday,  Nov.  20, 1900. 

(Before  Kekbwich,  J.) 

Chamberlain  and  Hookham  Limited  v. 
Bbadfobd  Cobpobation.  (a) 

Public  authority  —  Costs  —  Taxation  —  Public 
Authorities  Protection  Act  1893  (56  &  57  Vict, 
c.  61),  s.  1. 

An  action  was  brought  against  a  public  authority 
to  restrain  it  from  infringing  a  patent  by  the 
use  of  electric  meters.  The  public  authority  used 
the  meters  under  powers  conferred  on  it  by  a 
provisional  order  duly  confirmed  by  Act  of 
Parliament.  The  action  was  dismissed  with 
costs.     Upon  summons  to  review  taxation  : 

Held,  that  the  public  authority  was  entitled  to 
costs    as    between   solicitor   and    client    under 

(a)  Beported  by  0.  F.  Duncah,  Esq.,  Berriiter-at-Lftw. 


sect.  1  of  the  Public  Authorities  Protection  Ad 
1893. 

This  was  a  summons  by  the  plaintiffs  in  an 
action  to  review  taxation. 

The  action  was  brought  by  Chamberlain  and 
Hookham  Limited  against  the  Bradford  Corpora- 
tion to  restrain  them  from  infringing?  certain 
letters  patent  of  the  plaintiffs  for  an  invention 
for  improvements  in  electricity  meters.  The 
defendant  corporation,  it  appeared,  having  been 
empowered  by  the  Bradford  Electric  Lighting 
Order  of  1883,  duly  confirmed  by  Act  of  Parlia- 
ment, to  supply  electricity  within  their  district, 
had  obtained  from  certain  manufacturers  electric 
meters  which  they  had  then  let  on  hire  to  users  of 
the  electricity  supplied  by  them  under  the  powers 
given  them  by  sect.  53  of  their  order,  which  pro- 
vided: 


The  undertakers  may  let  for  hire  any  meter  for  i 
tuning  the  value  of  the  supply  of  eleotrioity  by  them  to 
any  onstomer. 

These  were  the  meters  which  the  plaintiffs 
alleged  infringed  their  patents. 

The  action  was  dismissed  with  costs,  to  be 
taxed  on  the  higher  scale,  and  when  taxed  to  be 
paid  by  the  plaintiffs  to  the  defendant  cor- 
poration. 

Upon  taxation  the  taxing  master  held  that  the 
defendant  corporation  were  entitled  to  costs  as 
between  solicitor  and  client  under  sect.  1  of  the 
Public  Authorities  Protection  Act  1893  (56  &  57 
Vict.  c.  61),  which  provides : 

Where  .  .  any  action,  prosecution,  or  other 
proceeding  i§  commenced  in  the  United  Kingdom  against 
any  person  for  any  act  done  in  parenanoe  or  execution 
or  intended  execution  of  any  Aot  of  Parliament  or  of 
any  publio  duty  or  authority  .  .  .  the  following- 
provisions  shall  hare  effect :  (b)  Whenever  in  any  suoh 
action  a  judgment  is  obtained  by  the  defendant  it  shall 
carry  costs  to  be  taxed  as  between  solicitor  and  client. 

The  plaintiffs  objected  that  the  costs  should  be 
taxed  as  between  party  and  party,  alleging  that 
the  defendant  corporation  were  not  acting  in  pur- 
suance, &c.,  of  any  Act  of  Parliament  or  public  duty 
within  the  meaning  of  the  section,  and,  further, 
that  the  action  had  been  in  fact  defended  by  the 
manufacturers  of  the  meters  in  the  'name  of  the 
corporation  under  an  indemnity  given  to  the  cor- 
poration against  costs  and  damages  by  the  manu- 
facturers, who  had  no  right  to  the  protection  of 
the  Act 

The  defendant  corporation  replied  that  the 
meters  were  used  by  them  in  execution  of  a  statu- 
tory duty  to  supply  electric  light  under  their 
electric  lighting  order;  and  that,  although  the 
manufacturers  had  indemnified  them  against 
costs  and  damages,  that  did  not  affect  the 
plaintiffs1  liability  to  pay. 

The  master  overruled  the  plaintiffs'  objections, 
stating  that  the  court  having  decided  the  defen- 
dant corporation  were  entitled  to  costs,  the  Act 
came  in,  and  he  had  no  discretion  but  to  applv  it, 
and  that  he  could  only,  in  the  absence  of  direc- 
tions, regard  the  Bradford  Corporation  as  the 
defendants.  He  referred  to  North  Metropolitan 
Tramway  Company  v.  London  County  Council 
(78  L.  T.  Rep.  711;  (1898)  2  Ch.  145)  and  The 
Ydun  (81  L.  T.  Rep.  10;  (1899)  P.  236). 

The  plaintiffs  then  took  out  this  summons  to 
allow  their  objections  to  the  taxation. 
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Fleicher  Moulton,  Q.C.  and  A.  J.  Walter  for  the 
summons.— The  defendant  corporation  were  not 
acting  as  a  public  body,  bnt  as  private  individuals. 
There  was  no  statutory  duty  cast  upon  them  to 
employ  these  particular  meters.  What  they  did 
was  merely  a  permissive  act  They  are  not  there- 
fore within  the  protection  of  the  section : 

Attorney -General  v.   Company    of   Proprietor*  of 
Margate  Pier  and  Harbour,  82  L.  T.  Rep.  448 ; 
(1900)  1  Ch.  749  ; 
Fielding  v.  Morley  Corporation,  79  L.  T.  Rep.  231 ; 

(1899)  1  Ch.  1 ; 
The  Tdun  (ubi  sup,). 

The  real  defendants  are  the  manufacturers,  who 
cannot  be  entitled  to  solicitor  and  client  costs. 

Bousfield,  Q.O.  and  /.  C.  Graham,  for  the  defen- 
dant corporation,  were  not  called  on. 

Kekewich,  J. — This  appears  to  me  to  be  a 
simple  question,  and  one  in  which  I  ought  not  to 
display  any  hesitation  or  doubt.  The  plaintiffs 
are  owners  of  certain  letters  patent  for  electricity 
meters.  The  defendant  corporation  made  use  of 
certain  electricity  meters  which  were  objected  to 
by  the  plaintiffs  as  being  infringements  of  their 
letters  patent.  The  plaintiffs  consequently 
brought  an  action  against  the  defendant  cor- 
poration to  restrain  the  alleged  infringement, 
strictly  speaking,  the  defendant  corporation  did 
not  themselves  use  the  meters,  nor  did  they 
manufacture  them.  They  obtained  them  from 
third  parties,  and  then  let  them  out  on  hire.  Bat 
it  is  said  that  that  was  not  done  by  the  defen- 
dant corporation  "  in  pursuance  or  execution  or 
intended  execution  of  any  Act  of  Parliament  or 
of  any  public  duty  or  authority"  within  the 
meaning  of  sect.  1  of  the  Public  Authorities  Pro- 
tection Act,  and  that  they  are  not  therefore 
within  the  protection  of  that  section.  I  am  not 
sure  whether  or  not  they  were  acting  in  pursuance 
or  execution  of  an  Act  of  Parliament.  I  will 
therefore  put  that  aside,  nor  am  I  sure  that  they 
were  acting  in  pursuance  or  execution  of  a  public 
"duty,"  because  what  they  did  was  done  volun- 
tarily. I  will  not  express  any  opinion  on  either  of 
these  points,  but  they  were  clearly  acting  in  pur- 
suance or  execution  of  a  publio  "authority" 
within  the  meaning  of  the  section,  for  clause  53 
of  their  provisional  order  says  they  "  may  let  for 
Hire  any  meter  for  ascertaining  the  value  of  the 
supply  of  electricity  by  them  to  any  customer." 
Let  us  test  the  question  in  this  manner :  Suppose 
the  corporation  had  been  minded  to  hire  out 
these  meters  without  having  obtained  this  pro- 
visional order  confirmed  by  Act  of  Parliament, 
Could  they  as  a  publio  authority  have  done  so  P 
Clearly  they  could  not.  Nor  could  they  as  a 
public  authority  have  attempted  to  do  anything 
else  with  regard  to  supplying  electricity  without 
first  obtaining  statutory  power  to  do  so,  for  it  is 
not  within  their  common  law  powers.  But  it 
appears  they  were  expressly  authorised  by  statute 
to  do  what  they  have  done,  and  they  are  there- 
fore within  the  protection  of  the  Public  Autho- 
rities Protection  Act  1893.  Then  it  is  said  the 
corporation  are  only  nominal  defendants,  but 
they  are  the  defendants  sued  by  the  plaintiffs, 
who  no  doubt  took  care  to  sue  the  right  defen- 
dants. It  is  unfortunate  for  the  plaintiffs  that 
those  defendants  happened  to  be  a  public  body, 
bat  the  plaintiffs  must  take  the  consequences  of 
that    The  defendant  corporation  are  entitled  to 


their  costs  as  between  solicitor  and  client,  and 
the  summons  must  therefore  be  dismissed  with 
costs. 

Solicitors :  Field,  Boscoe,  and  Co.,  for  Pinsent 
and  Co.,  Birmingham ;  Ashurst,  MorrU,  Crisp,  and 
Co. 


Nov.  2,  3,  6,  7,  Dec.  11  and  12, 1900. 
(Before  Kbhbwich,  J.) 
Attorney-General  v.  Oole  and  Son.  (a) 
Nuisance — Noxious  trade — Reasonable  use  of  pre- 
mises— Injunction. 

Action  by  the  the  Attorney -General  at  the  relation 
of  the  Wandsworth  District  Board  of  Works  for 
an  injunction  to  restrain  the  defendants  from 
carrying  on  their  business  so  as  to  be  a  nuisance 
to  their  neighbours. 
The  defence  was  that  the  defendants  had  carried 
on  the  business  for  thirty  years,  were  carrying 
it  on  in  a  reasonable  manner,  and  had  taken 
precautions  not  to  cause  a  nuisance. 
Held,  that,  notwithstanding  that  the  defendants 
had  taken  precautions  to  prevent  their  trade 
from  being  a  nuisance  to  their  neighbours,  a 
nuisance  had  been  proved,  and  the  injunction 
must  go.  \ 

This  was  an  action  brought  by  the  Attorney- 
General  at  the  relation  of  the  Wandsworth 
District  Board  of  Works  for  an  injunction  to 
restrain  the  defendants  Cole  and  Son,  fat  melters 
and  greaves  pressors,  from  carrying  on  their 
business  so  as  to  be  a  nuisance  to  their  neigh- 
bours. 

The  nuisance  arose  from  noxious  gases  and 
f umes  coming  from  the  defendants'  premises. 

The  defence  was  that  the  defendants  had 
carried  on  the  business  for  thirty  years,  were 
carrying  it  on  in  a  reasonable  manner,  and  had 
taken  precautions  not  to  cause  a  nuisance. 

Warrington,  Q.C.  and  Lyttelton  Chubb,  for  the 
plaintiffs,  relied  on  Reinhardt  v.  Mentasti  (61 
L.  T.  Rep.  328 ;  42  Oh.  Div.  685). 

P.  Ogden  Lawrence,  Q.O.  and  Stewart  Smith 
for  the  defendants. 

Kekewich,  J.  came  to  the  conclusion  on  the 
evidence  that,  although  the  defendants  carried 
on  their  business  in  a  reasonable  manner  from  their 
own  point  of  view,  and  did  everything  they  could 
to  prevent  a  nuisance  or  annoyance  being  created, 
yet  there  undoubtedly  was  a  nuisance,  which  must 
be  restrained  by  injunction,  and  continued : — It  fell 
to  me  to  consider  this  question,  whether  a  nuisance 
of  a  permanent  character  had  been  established,  in 
the  case  of  Bernhardt  v.  Mentasti  (61 L.  T.  Rep.  328 ; 
42  Oh.  Div.  685),  which  I  refer  to  because  I  venture 
to  think  that  my  judgment  has  been  very  much 
misunderstood.  I  thought  in  that  case  that  I 
was  not  at  liberty  to  consider  whether  the  defen- 
dant was  doing  what  was  reasonable  from  his 
point  of  view.  He  was  conducting  an  eating 
house  near  another  man's  dwelling-house,  and  in 
a  very  reasonable  manner  as  regards  an  eatinp 
house.  He  was  doing  that  which  was  for  the 
convenience  of  his  customers,  and  to  enable  him 
in  the  ordinary  course  of  that  business  to  provide 
what  his  customers  wanted ;  but  in  doing  so  he 
created  a  nuisance,  and  it  seemed  to  me  there, 

(a)  Reported  by  Francis  E.  Adt,  E«qM  Bftrriaser-at  L»w. 
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that  when  once  it  was  established  that  he  was 
creating  a  nuisance,  the  fact  that  he  was  doing 
what  was  reasonable  from  his  point  of  view  was 
no  defence.  Buckley,  J.  has  commented  on  that 
in  a  recent  case  of  Sanders-Clark  v.  Orosvenor 
Mansions  Company  (82  L.  T.  Rep.  758;  (1900) 
2  Ch.  373),  where  he  seems  to  think  that  I 
differed  really  in  effect  from  Lord  Selborne  in 
Ball  v.  Bay  (28  L.  T.  Rep.  346 ;  8  Oh.  App. 
467).  Of  course  nothing  could  be  further  from 
my  intention;  and  although  perhaps  the  blame 
may  have  been  mine  in  the  use  of  language, 
Buckley,  J.  has  a  little  misunderstood  what  I 
intended  to  say.  That  case  has  also  been  com- 
mented on  in  Garrett  on  the  Law  of  Nuisances. 
His  criticism  is  severe,  but  not  too  severe  if  it  is 
just.  He  seems  to  think  my  judgment  differs 
from  that  of  the  Oourt  of  Exchequer  Chamber 
in  Bamford  v.  Turnley  (3  B.  &  S.  62).  It  so 
happens  that  I  studied  Bamford  v.  Turnley  with 
very  great  care  before  I  gave  my  judgment  in 
Reinhardt  v.  Mentasti,  and  I  thought  that  I  was 
founding  my  judgment  on  the  judgment  of  the 
Exchequer  Chamber ;  it  was  so  intended.  I  have 
taken  this  opportunity  of  again  reading  Bamford 
v.  Turnley,  and  I  am  bound  to  say  that,  not- 
withstanding these  criticisms,  what  I  said  in 
Reinhardt  v.  Mentasti  was  altogether  agreeable, 
as  it  was  intended  to  be,  to  what  was  laid  down  in 
Bamford  v.  Turnley.  These  remarks  are  not 
so  much  meant  with  regard  to  my  own  case  as 
to  bring  me  back  to  the  main  question,  which  I 
think  may  be  stated  in  this  manner :  Can  a  man 
reasonably  create  a  nuisance?  I  think  the 
answer  of  Bamford  v.  Turnley,  from  which  there 
has  never  been,  so  far  as  I  am  aware,  any 
departure  at  all,  is  that  he  cannot.  Then  he 
cannot  say  that  he  is  acting  reasonably.  The  two 
things  are  self -contradictory ;  he  is  either  acting 
reasonably  or  he  is  committing  a  nuisance.  If 
he  is  committing  a  nuisance  he  is  not  acting 
reasonably.  That  seems  to  me  to  be  the  short 
result,  and  I  think  that  ought  to  apply  here. 

Solicitors :  W.  W.  Young  and  Son ;  Alexander 
Pope,  for  Henry  Robert  Jones,  Wandsworth. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Dec.  17, 1900. 

(Before  Kennedy  and  Darling,  JJ.) 

Maesland  (app.)  v.  Wallis  and  Sons 
(resps.).  (a) 
Metropolis — Survey  or1  s  fees — Land  of  school  board 
—London   Building  Act  1894  (57  &  58   Vict, 
c.  ccxiii.),  88.  21, 154. 

By  sect.  21  of  the  London  Building  Act  1894  any 
building  to  be  erected  upon  any  lands  belonging 
at  the  time  of  the  coming  into  operation  of  the 
Act,  to  the  London  School  Board,  may  be  erected 
in  accordance  with  the  provision  of  any  Act  in 
force  immediately  before  the  passing  of  the  Act. 
Meld,  that  the  fees  payable  to  the  district  surveyor 

were  also  regulated  by  such  earlier  Act. 
Case  stated. 

The  appellant  was  the  district  surveyor  under 
the  London  Building  Act  1894  for  the  district  of 
Camberwell,  in  the  county  of  London,  and  the 
respondents  were  builders  within  the  meaning  of 

(a)  Reported  by  W.  de  B.  Hkbbkrt,  Esq.,  B*n1stei-at-Law. 


sect  154  of  that  Act  of  certain  buildings  in  that 
district. 

The  buildings  were  a  school  and  other  buildings 
erected  by  the  respondents  for  the  London 
School  Board  upon  lands  belonging  to  such 
board. 

The  appellant's  claim  was  to  be  paid  by  the 
respondents  the  sum  of  32Z.  1*.  3d.  for  fees  due  to 
him  as  district  surveyor  for  work  done  in  respect 
of  the  buildings. 

It  is  enacted  by  sect.  154  of  the  London  Build- 
ing Act  1894  that  there  shall  be  paid  by  the 
builder,  or  in  his  default  by  the  owner  or  occupier, 
as  the  case  may  be,  of  the  building  or  structure 
n  respect  whereof  the  same  are  chargeable,  to 
every  district  surveyor  in  respect  of  the  several 
matters  mentioned  in  parts  I  and  3  of  the  3rd 
schedule  to  the  Act  the  fees  therein  specified  or 
such  other  fees  not  exceeding  the  amounts  therein 
specified  as  may  be  directed  oy  the  council. 

By  sect.  157  of  the  same  Act  it  is  provided  that 
the  fees  due  from  builders  to  the  district  surveyor 
may  be  recovered  in  a  summary  manner. 

By  sect.  21  of  the  Act  iB  is  enacted  that  not- 
withstanding the  Act  any  building  to  be  erected 
upon  any  lands  belonging,  at  the  time  of  the 
coming  into  operation  of  the  Act,  to  the  London 
School  Board,  may  be  erected  in  accordance  with 
the  provisions  of  any  Act  in  force  immediately 
before  the  passing  of  the  Act. 

It  was  admitted  by  the  appellant  that  the 
buildings  in  respect  of  which  the  fees  were 
claimed  were  erected  subsequently  to  the  coming 
into  operation  of  the  London  Building  Act  1894 
upon  lands  which  belonged  to  the  School  Board 
for  London  at  the  time  of  the  coming  into  opera- 
tion of  that  Act,  and  under  the  provisions  of  the 
Metropolitan  Building  Act  1855  so  far  as  that  Act 
could  now  apply. 

It  was  admitted  on  the  other  hand  by  the 
respondents  that  the  appellant  had  performed 
duties  in  respect  of  the  buildings  for  which  he  waa 
entitled  to  fees,  and  that  such  fees,  if  calculated 
in  accordance  with  the  provisions  of  the  London 
Building  Act  1894,  would  amount  to  the  sum 
claimed,  but  if  calculated  in  accordance  with  the 
enactments  in  force  previously  to  the  passing  of 
the  Act  of  1894  would  amount  to  the  sum  of 
191.  Is.  6d. 

It  was  contended  on  behalf  of  the  respondents 
that  by  virtue  of  sect.  21  of  the  London  Building 
Act  1894  the  fees  payable  to  the  appellant  in 
respect  of  the  buildings  were  not  to  be  calculated 
in  accordance  with  the  provisions  of  the  Act,  but 
in  accordance  with  the  provisions  of  the  Metro- 
politan Building  Act  1855,  under  which  Act  the 
buildings  in  question  were  erected. 

It  was  contended  on  behalf  of  the  appellant 
that  the  enactment  in  sect.  21  of  the  London 
Building  Act  1894  that  the  buildings  therein 
mentioned  might  be  erected  in  accordance  with 
the  provisions  of  any  Act  in  force  immediately 
before  the  passing  of  the  Act  referred  only  to 
structural  erection  of  the  buildings  and  to  the 
rules  in  accordance  with  which  such  buildings 
were  required  to  be  erected  and  not  to  the  fees 
payable  to  the  district  surveyor  in  respect  of  the 
supervision  of  the  erection  of  the  buildings.  And 
that  the  appellant  was  entitled  to  the  fees  pre- 
scribed by  sect.  154  of  the  London  Building  Act 
1894  for  the  services  performed  by  him  in  respect 
of  the  buildings. 
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The  magistrate  was  of  opinion  that  the  respon- 
dents' contention  was  right,  and  that  the  effect  of 
the  provision  in  sect.  21  of  the  London  Building 
Act  1894  was  that  the  appellant  was  not  entitled 
for  the  services  performed  by  him  in  respect  of 
the  buildings  to  the  fees  prescribed  by  the  Act, 
bat  was  only  entitled  for  such  services  to  the  fees 
prescribed  by  the  Metropolitan  Building  Act 
1855.  He  accordingly  refused  to  make  an  order 
for  payment  by  the  respondents  of  the  amount 
claimed  and  ordered  the  respondents  to  pay  to 
the  appellant  the  sum  of  19*.  7s.  64.  only,  being 
of  opinion  that  the  words  "may  be  erected  in 
accordance  with  the  provisions  of  any  Act  in 
force  immediately  before  the  passing  of  the  Act " 
were  wide  enough  to  include  ail  the  provisions  of 
the  former  Act  with  reference  to  surveyors'  fees. 

R.  Cunningham  Glen. — The  magistrate  was 
wrong.  The  buildings  in  question  are  super- 
vised under  the  Act  of  1894  and  not  under  the 
earlier  Act.  The  fees  payable  are  therefore  those 
under  the  later  statute.  If  they  were  being  built 
and  not  supervised  it  might  be  different.  Sect.  21 
applies  only  to  the  structural  erection  and  the 
roles  that  apply  to  such  structure,  and  not  to  the 
fees,  which  are  regulated  by  sect.  154  of  the 
London  Building  Act  1894. 

/.  A.  Slater  (E.  E.  Humphrey*  with  him).— The 
district  surveyor  has  no  right  to  any  fees  except 
those  that  are  given  him  by  the  statute.    Sect.  154 

S'ves  him  fees  under  the  Act  of  1894.  Where 
e  work  is  regulated  by  the  Metropolitan  Build- 
ing Act  1855  the  fees  payable  are  those  given  by 
that  Act. 

Kennedy,  J. — When  the  section  of  a  later  Act 
makes  provision  like  sect.  21  of  the  London 
Building  Act  1894  we  have  to  look  back  to  the 
earlier  Act  to  see  what  is  required  to  be  done. 
Now,  sect  21  says  that  notwithstanding  the  Act 
of  1894  any  building  may  be  erected  upon  any 
land  belonging  to  the  school  board,  in  accordance 
with  the  provisions  of  any  Act  in  force  imme- 
diately before  the  passing  of  that  Act.  The 
learned  magistrate  has  said  that  he  considers 
the  words  "may  be  erected  in  accordance  with 
the  provisions  of  any  Act  in  force  immediately 
before  the  passing "  of  the  Act  of  1894  are  wide 
enough  to  include  all  the  provisions  of  the  former 
Act— namely,  the  Act  of  1855 — with  reference  to 
surveyors'  fees.  I  think  he  is  right,  and  must  bo 
upheld. 

Doling,  J.  concurred.        Appeal  dUmis8ed. 

Solicitors  :  Walter  C.  William* ;  Avery  and 
Wolverson. 


Tuesday,  Dee.  18, 1900. 
(Before  Kennedy  and  Darling,  JJ.) 
8cotp  (app.)  v.  Midland  Railway  Company 
and  Great  Northern  Railway  Company 
reaps.),  (a) 
Mine* — Qparries--Gravel  pit — Gravel  and  sand — 
Whether  gravel  and  sand  are  "  mineral*  "  and  a 
gravel  nit  a  quarry — Necessity  of  notice*  as  in 
case  of  mines — Metalliferous  Mine*  Regulation 
Act  1872  (35  &  86   Viet.  c.  77),  **.  11,  28— 
Quarries  Act  1894  (57  &  58  Vict.  42),  s.  1. 
Gravel   and   sand  are   "mineral*"   within    the 
(•)  Reported  by  W.  W.  Oss,  Esq.,  Barriifter-at-L*w. 


meaning  of  the  words  "other  minerals"  in 
sect.  1  of  the  Quarries  Act  1894,  and  consequently \ 
a  quarry  or  gravel  pit  of  more  than  20ft.  deep 
from  which  gravel  or  sand  is  beina  taken,  is  a 
"  quarry "  to  which  the  Act  applies,  and  the 
provisions  of  the  Metalliferous  Mines  Regulation 
Acts  1872  and  1875  apply  to  such  quarry  as  in 
the  case  of  mines. 

A  railway  company  were  the  lessees  or  owners  of  a 
ballast  siding  or  gravel  pit  by  the  side  of  their 
line,  and  within  their  limits  of  deviation,  and 
they  used  the  same  for  the  purpose  of  getting 
from  time  to  time  gravel  ana  sand,  which  were 
used  by  the  company  solely  for  the  maintenance 
and  repair  of  tlieir  line,  and  the  place  was  more 
than  20/t.  deep. 

Held,  that  this  place  from  which  the  gravel  and 
sand  were  taken  was  a  "quarry"  within  the 
meaning  of  the  Quarries  Act  1894;  that  the 
provisions  of  sects.  11  and  28  of  the  Metalliferous 
Mines  Regulation  Act  1872  applied,  and  that 
tlie  railway  company  were  therefore  bound  to 
give  to  the  inspector  of  mines  notice  of  a  fatal 
accident  in  the  quarry  as  required  by  that  Act 
in  the  case  of  mines,  and  that  they  were  bound 
to  give  such  notice  whether  or  not  it  was  their 
duty  to  give  notice  of  the  accident  to  the  Board 
of  Trade  under  sect.  6  of  the  Regulation  of 
Railways  Act  1871. 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Norfolk  sitting  as  a  court  of  summary 
jurisdiction. 

Three  informations  were  preferred  by  the  appel- 
lant (Scott),  one  of  Her  Majesty's  inspectors  of 
mines,  against  the  respondents,  the  Midland 
Railway  Company  and  the  Great  Northern  Rail- 
way Company,  alleging  that  the  defendants  (the 
respondents)  had  committed  breaches  of  sects.  11 
and  28  of  the  Metalliferous  Mines  Regulation  Act 
1872,  as  applied  to  quarries  by  the  Quarries  Act 
1894. 
The  first  two  informations  charged  .- 
That  the  Midland  Railway  Company  and  the  Great 
Northern  Bail  way  Company  on  the  15  th  and  30th 
Maroh  1900  respectively,  then  being  the  owners  of  a 
certain  quarry  called  or  known  by  the  name  of  the 
Corpusty  Ballast  Quarry  situate  at  Corpusty,  in  the 
oonnty  of  Norfolk,  unlawfully  were  guilty  of  an  offenoe 
against  the  Metalliferous  Mines  Regulation  Act  1872, 
as  applied  to  quarries  by  the  Quarries  Aot  1894,  in 
having  failed  "  to  oause  an  abstract  of  the  Metalliferous 
Mines  Regulation  Act  1872  with  the  name  and  address 
of  the  inspector  of  the  district,  and  the  name  of  the 
owner  or  agent  appended  thereto,  to  be  posted  up  in 
legible  oharaoters  in  some  oonspiouons  place  at  or  near 
the  quarry  where  it  might  be  conveniently  read  by  the 
persons  employed." 

The  third  information  charged  that  the  respon- 
dents on  the  16th  March  1900,  being  the  owners 
of  the  same  quarry  : 

Unlawfully  were  guilty  of  an  offenoe  against  the  Metal- 
liferous Mines  Regulation  Aot  1872  as  applied  to  quarries 
by  the  Quarries  Aot  1894— that  is  to  say,  did  fail  to 
send  within  twenty-four  hours  notice  in  writing  to  the 
inspector  of  the  district  of  an  aooident  and  of  the  loss 
of  life  occasioned  thereby  which  occurred  at  the  said 
quarry. 

The  following  facts  were  proved  or  admitted : — 
The  respondents  were  the  lessees  for  the  pur- 
pose of  taking  ballast  of  a  certain  place  in  the 
parish  of  Corpusty,  in  the  county  of  Norfolk, 
called  the  "  Corpusty  Ballast  Siding,"  by  the  side 
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of  their  line  of  rail  way,  and  running  back  150  yards 
from  the  main  line,  and  by  their  workmen  from 
time  to  time  got  therefrom  gravel  and  sand  which 
were  used  by  the  respondents  for  the  maintenance 
and  repair  of  their  line,  and  were  only  used  for 
such  maintenance  end  repair. 

The  place  was  more  than  20ft.  deep  with  a 
slope  of  40ft.  to  50ft.  in  length  in  its  deepest 
part,  and  was  within  the  limits  of  deviation  shown 
on  the  deposited  plans  of  the  railway. 

No  abstract  of  the  Metalliferous  Mines  Regula- 
tion Act  1872  was  posted  up  at  or  near  the 
Oorpusty  Ballast  Siding  on  either  of  the  dates 
mentioned  in  the  informations. 

On  the  15th  March  1900  a  fatal  accident 
occurred  to  one  of  the  defendants'  workmen,  who 
was  engaged  in  taking  gravel  or  sand  from  the 
place.  Such  accident  was  caused  by  the  bulging 
out  of  a  quantity  of  sand  and  gravel  from  the 
sloping  face  of  the  ballast  siding.  No  notice 
•of  such  fatal  accident  was  given  to  the  infor- 
mant, the  inspector  of  the  district,  as  reauired 
Iby  sect.  11  of  the  Metalliferous  Mines  Regulation 
Act  1872. 

It  was  stated  by  the  respondents'  solicitor,  and 
the  statement  was  not  challenged  by  the  appel- 
lant's solicitor,  that  notice  of  the  accident  was 
given  to  the  Board  of  Trade. 

It  was  contended  on  behalf  of  the  appellant 
fthat  both  gravel  and  sand  were  included  within 
the  term  "other  minerals"  in  sect.  1  of  the 
Quarries  Act  1894,  and  that  a  place  where  such 
substances  were  got  was  within  the  mischief 
intended  to  be  remedied  by  the  Quarries  Act 
1894. 

For  the  respondents  it  was  contended  that 
such  substances  were  not  minerals  within  the 
meaning  of  that  section,  and  were  not  included 
within  the  term  "  other  minerals  "  as  they  were 
not  ejusdem  generis  with  "slate,"  "stone,"  or 
"  coprolites,"  which  are  therein  specifically  men- 
tioned. 

It  was  also  contended  for  the  respondents  that 
taking  gravel  and  sand  from  this  ballast  siding 
whenever  the  same  might  be  required  for  the 
maintenance  or  repair  of  the  railway  was  not 
^working  within  the  meaning  of  sect.  1  of  the 
QuarrieB  Act  1894,  on  the  grounds  that  (1)  the 
respondents  did  not  take  the  gravel  and  sand  for 
the  purpose  of  making  profit  out  of  the  same, 
and  (2)  that  the  gravel  and  sand  were  not  taken 
systematically,  but  only  whenever  the  same  were 
wanted  for  the  maintenance  and  repair  of  the 
railway. 

It  was  further  contended  for  the  respondents 
that  as  the  gravel  or  sand  was  taken  for  railway 
repairs  or  maintenance,  and  as  the  Oorpusty 
Ballast  Siding  was  within  the  limits  of  the  land 
authorised  to  be  taken  for  the  use  of  the  railway, 
it  was  not  subject  to  the  provisions  of  the 
Metalliferous  Mines  Act,  but  was  only  subject 
to  the  general  Railway  Acts,  which  require 
notice  of  accidents  to  be  given  to  the  Board  of 
Trade. 

The  justices  determined  "that  the  place  was 
used  by  persons  working  habitually  whenever 
ballast  was  wanted ;  that  the  regulations  had  not 
been  posted  nor  notice  of  the  accident  given ;  that 
the  things  taken  out  were  gravel  and  sand,  and 
that  they  were  not  minerals  within  the  meaning 
of  sect.  1  of  the  Quarries  Act  1894  "  and  on  this 
ground  they  dismissed  the  informations  giving  no 


determination  as  to  whether  the  working 
otherwise  a   place  within  the  meaning  of    the 
Act. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  justices  ought  to  have  convicted 
the  respondents. 

The  Quarries  Act  1894  (57  &  58  Vict.  c.  42), 
provides : 

Sect  1.  This  Aot  shall  apply  to  every  place  (not  being 
a  mine)  in  which  persons  work  in  getting  slate,  stone, 
ooprolites,  or  other  minerals,  and  any  part  of  whioh  is 
more  than  twenty  feet  deep,  and  every  snoh  plaoe  is  in 
this  Act  referred  to  as  a  quarry  under  this  Aot 

Seot.  2  (1).  The  provisions  of  the  Metalliferous  Mines 
Regulation  Aots  1872  and  1875,  and  the  Metalliferous 
Mines  (Isle  of  Man)  Aot  1891,  specified  in  the  schedule 
to  this  Aot,  shall,  subject  to  the  modifications  therein 
specified,  apply  in  the  ease  of  every  quarry  under  this 
Aot  in  like  manner  as  they  apply  in  the  case  of  a  mine  ; 
(2)  The  inspectors  under  the  Metalliferous  Mines  Regu- 
lation Aots  1872  and  1875,  shall  be  inspectors  of  the 
quarries  under  this  Aot. 

In  the  schedule  to  this  Act  amongst  the  pro- 
visions of  the  Metalliferous  Mines  Regulation  Act 
1872  applied  to  quarries,  are  seot  11  with  the  sub- 
stitution of  the  word  "explosive"  for  the  word 
"powder,"  and  seot.  28. 

The  Metalliferous  Mines  Regulation  Act  1872 
(35  &  36  Vict.  c.  77),  provides : 

Seot.  11.  Where  in  or  about  any  mine  to  whioh  this 
Act  applies,  whether  above  or  below  ground,  either — 
(1)  loss  of  life  or  any  personal  injury  to  any  person  em- 
ployed in  or  about  the  mine  occurs  by  reason  of  any 
explosion  of  gas,  powder,  or  of  any  steam  boiler  ;  or  (2) 
loss  of  life  or  any  serious  personal  injury  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
accident  whatever,  the  owner  or  agent  of  the  mine  shall, 
within  twenty-four  hours  next  after  the  explosion  or 
accident,  send  notioe  in  writing  of  the  explosion  ox 
accident  and  of  the  loss  of  life  or  personal  injury  occa- 
sioned thereby,  to  the  inspector  of  the  district  on  behalf 
of  a  Secretary  of  Stats,  and  shall  specify  in  snoh  notioe 
the  character  of  the  explosion  or  accident,  and  the 
number  of  persons  killed  and  injured  respectively  .  .  . 
Every  owner  or  agent  who  fails  to  aot  in  compliance 
with  this  seotion  shall  be  guilty  of  an  offence  against  this 
Aot 

Seot.  28.  For  the  purpose  of  making  known  the 
special  rules  (if  any)  and  the  provisions  of  this  Aot  to 
all  persons  employed  in  and  about  eaoh  mine  to  whioh 
this  Aot  applies,  an  abstract  of  the  Aot  supplied  on  the 
application  of  the  owner  or  agent  of  the  mine,  by  the 
inspeotor  of  the  district  on  behalf  of  a  Secretary  of  State, 
and  an  entire  copy  of  the  special  rules  (if  any)  shall  be 
published  as  follows  :—(l)  The  owner  or  agent  of  such 
mine  shall  cause  such  abstract  and  rules  (if  any),  with 
the  name  and  address  of  the  inspeotor  of  the  distriot, 
and  the  name  of  the  owner  or  agent  appended  thereto,  to 
be  posted  up  in  legible  characters,  in  some  oonspionoos 
place  at  or  near  the  mine,  where  they  may  be  conve- 
niently read  by  the  persons  employed,  <fco.  If  any  owner 
or  agent  fail  to  aot  in  compliance  with  this  section  he 
shall  be  guilty  of  an  offence  against  this  Aot.     .     .     . 

The  Solicitor-General  (Sir  Edward  Carson,  Q.  G.) 
(H.  Sutton  with  him)  for  the  appellant. — The 
three  informations  raise  the  same  question, 
whether  a  gravel  and  sand  pit  whioh  was  being 
quarried  by  the  railway  companies  for  the 
purpose  of  ballast  on  their  lines,  comes  within 
these  Aots.  The  Acts  provide  that  certain  notices 
of  the  Aot  and  of  certain  rules  of  the  inspeotor 
are  to  be  posted  in  a  convenient  place  at  all 
I  quarries  coming  within  the  Aot,  and  also  that 
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notice  must  be  given,  if  an  accident  occurs,  to 
tiie  inspector  of  mines.  Tbe  short  question  is 
whether  a  quarry  from  which  gravel  and  sand  are 
being  taken  is  within  the  definition  in  sect.  1  of 
the  Quarries  Act  1894.  By  that  definition  the 
Legislature  meant  to  sweep  in  every  kind  of 
qoarry,  and  there  is  no  reason  why  gravel  pits 
and  sand  pits—perhaps  the  most  dangerous 
quarries  of  all — should  be  left  out.  The  object 
and  intention  of  this  legislation  was  to  afford 
protection  to  persons  working  underground  in 
these  places,  so  that  there  would  be  the  same 
reason  for  bringing  within  tbe  protection  of  the 
Acts  persons  working  in  these  deep  gravel  pits 
as  for  bringing  in  persons  working  in  mines.  The 
Act  of  1894  is  an  Act  "  for  the  better  regulation 
of  quarries."  It  intended  to  apply  to  quarries 
the  inspection  and  the  other  precautions  rendered 
necessary  where  by  quarrying  a  danger  arises  to 
the  workmen  by  the  earth  being  allowed  to  abut 
over  and  fall  in  on  the  men,  as  happened  here. 
We  say  that  gravel  is  a  "  mineral/'  and  that  sand 
is  a  H  mineral "  within  this  Act,  and  that  every- 
thing that  is  under  the  surface  and  can  be 
worked  is  a  mineral.  Even  if  the  words  "  other 
minerals "  had  been  wanting,  gravel  would  have 
come  within  the  section  under  "  stone,"  as 
gravel  is  merely  small  particles  of  stone;  but 
the  words  "or  other  minerals"  are  put  in, 
thereby  giving  a  very  wide  purview  to  the  section, 
which  was  meant  to  include  any  other  mineral, 
that  is,  any  other  matter  which  may  be  quarried 
out  The  question  is  not  one  of  "other 
minerals"  being  construed  eiusdem  generis,  as 
the  magistrates  thought,  as  all  the  things  men- 
tioned are  of  a  different  character ;  thus  coprolites 
are  not  ejusdem  generis  with  either  slate  or  stone. 
That  doctrine  cannot  apply,  and  the  words 
"other  minerals  "  must  be  used  in  a  muoh  wider 
sense.  "Minerals"  has  come  to  have  a  definite 
meaning  of  the  very  widest  kind  unless  from  the 
context  you  are  able  to  out  down  that  meaning. 
In  Midland  Railway  Company  v.  Checkley  (16 
L.  T.  Rep.  260;  L.  Rep.  4  Eq.  19),  under  a 
rerservation  of  mines  and  minerals,  Lord 
Bomilly,  M.R.  held  that  stone  was  included  as 
a  mineral,  and  also  gravel,  marble,  fire-clay,  and 
the  like.  In  Hext  v.  QUI  (27  L.  T.  Rep.  291,  at 
p.  295;  L.  Rep.  7  Oh.  699,  at  p.  712),  Mellieh,  L.J. 
gives  a  very  wide  definition  of  "  minerals,"  and 
says  that  the  result  of  the  authorities  is  that  it 
"includes  every  substance  which  can  be  got  from 
underneath  the  surface  of  the  earth  for  the 
purpose  of  profit";  and  it  was  there  held  to 
include  china-clay.  This  definition  was  adopted 
in  Earl  of  Jersey  v.  Neath  Poor  Law  Union  (22 
Q.  B.  Div.  555),  where  brick  earth  and  clay  were 
held  to  be  included.  In  Lord  Provost  and  magis- 
trates of  Glasgow  v.  Farie  (60  L.  T.  Rep.  274; 
13  App.  Cas.  657),  clay  forming  the  surface  or 
sub-sod  of  land,  was  held  not  to  be  included  in 
"minerals."  Lord  Watson  (13  A.  0.  at  p.  674) 
and  Lord  Herschell  (at  pp.  682-3)  deal  fully  with 
the  meaning  of  the  term  "  minerals."  The  very 
fact  that  we  have,  after  the  Act  of  1872,  another 
Act  with  very  wide  words,  shows  that  the  word 
44  minerals  "  in  the  latter  Act  ought  not  to  be 
cat  down.  The  accident  did  not  occur  "in  the 
worse  of  working  the  railway,"  and  therefore 
sect  6  of  the  Regulation  of  Railways  Act 
1871,  does  not  apply.  The  justices  were  clearly 
wrong. 
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McCaU,  Q.O.  (J.  D.  Crawford  with  him)  for  the 
respondents.  —  The  decision  of  the  justices  is 
right.  The  finding  of  the  justices  is  one  of  fact 
in  this  case  where  there  was  evidence  to  support 
the  finding.  That  it  was  a  question  of  fact 
clearly  appears  from  the  judgment  of  James,  L.J. 
in  Hext  v.  QUI  (ubi  sup.).  He  states  that  in  his 
view  it  is  a  question  of  fact  in  each  case,  and  that 
view  of  the  matter  seems  to  have  been  adopted  in 
Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie 
(ubi  sup.).  This  case  does  not  come  within  either 
the  words  or  the  intention  of  this  Act  of  1894,  and 
to  understand  the  matter  it  is  necessary  to  read 
the  facts  as  they  were  proved  before  the  justises. 
It  is  not  now  disputed  that  before  this  Act  the 
word  "  minerals  "  had  been  read  in  a  very  wide 
sense  as  well  as  in  a  very  narrow  sense,  and 
instances  of  both  constructions  are  given  in 
Macswinney  on  Mines,  pp.  9, 10.  It  is  necessary, 
therefore,  in  order  to  determine  the  meaning  to 
look  at  the  words  used.  If  the  Legislature  had 
meant  to  give  this  broad  meaning  to  the  word 
"minerals"  they  would  have  said  so;  but  they 
have  not  done  so.  On  the  contrary,  they  have 
limited  the  expression  to  "slates,  stones,  copro- 
lites, or  other  minerals " ;  and  it  cannot  be  sup- 
posed that  the  Legislature  intended  that  every 
country  sand  pit  or  gravel  pit  was  to  be  a 
"quarry,"  and  so  come  within  this  section.  In 
the  present  case  the  railway  company  had  made  a 
cutting  for  a  branch  line  and  in  doing  so  they 
came  on  a  bed  of  sand  and  gravel  which  was 
within  their  limits  of  deviation,  and  they  utilised 
it  to  get  sand  and  gravel  for  their  line.  If  the 
contention  for  the  appellant  is  right,  then  every 
time  a  railway  company  makes  a  cutting  for 
getting  sand  or  gravel  for  repairs  elsewhere,  they 
would  be  liable  under  this  section.  So  far  as  pro- 
tection to  the  workmen  is  oonoerned,  this  case  is 
amply  covered  by  a  protection  which  already 
exists  under  sect  6  of  the  Regulation  of  Railways 
Act  1871  (34  &  35  Vict.  c.  78).  That  section  pro- 
vides :  "  Where  in  or  about  any  railway  or  any  of 
the  works  or  buildings  connected  with  such  rail- 
way, or  any  building  or  place,  whether  open  or 
inclosed,  occupied  by  the  company  working  such 
railway,  any  of  the  following  accidents  takes  place 
in  the  course  of  working  any  railway ;  that  is  to 
say,  (1)  Any  accident  attended  with  loss  of  life  or 
personal  injury  to  any  person  whatsoever  .  .  . 
tbe  company  working  such  railway,  .  .  .  shall 
send  notice  of  such  accident  and  of  the  loss  of  life 
or  personal  injury  (if  any)  occasioned  thereby  to 
the  Board  of  Trade."  The  gravel  pit  in  question 
was  within  the  limits  of  deviation  as  shown  on 
the  deposited  plans  of  the  railway,  and  the  acci- 
dent was  therefore  an  accident  taking  place  "  in 
the  course  of  working  the  railway.  The  case 
clearly  comes  within  sect.  6,  and  under  that 
section  the  company  was  bound  to  give  notice  of 
the  accident  to  tbe  Board  of  Trade,  which  they 
seem  to  have  done.  It  could  never  have  been 
intended  that  the  railway  company  should  send 
two  notices,  one  to  the  Board  of  Trade,  and  one 
to  the  inspector  of  mines.  The  Legislature  can- 
not be  taken  to  have  contemplated  that  the 
respondents,  having  already  sent  one  notice  and 
one  account  of  the  accident  to  the  Board  of  Trade 
should  be  bound  to  send  a  second  notice  to  the 
inspector  of  mines  dealing  with  the  very  same 
matter  as  to  which  they  were  already  bound  to 
send,  and  had  sent,  a  notice  to  another  authority. 
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The  case  does  not  come  within  the  words  of  sect.  1 
of  the  Act  of  1894  at  all,  and  the  justices  were 
right  in  so  finding. 

Kennedy,  J. — In  my  opinion  our  judgment  in 
this  case  ought  to  he  for  the  Grown.  It  seems  to 
me  that  every  requisite  to  bring  the  statute  into 
operation  has  been  proved,  and  also  that  the 
judgment  which  we  are  asked  to  give  is  upon  a 
question  of  law,  and  not  upon  a  question  of  fact. 
If  there  had  been  a  decision  on  a  question  of  fact, 
then  as  a  matter  of  course  we  could  not  review 
the  decision,  however  much  we  might  ourselves 
think  that  we  should  differ  from  that  decision  as 
a  question  of  fact.  The  place  here  in  question 
was  a  place  from  which  gravel  or  sand  is  taken 
for  the  railway  companies  by  workmen  as  they 
want  it.  It  is  not  suggested  that  it  was  a  place 
which,  in  its  character  as  to  size  or  otherwise,  was 
not  within  the  purview  of  the  two  Acts  of  Parlia- 
ment which  are  immediately  applicable,  namely, 
the  Metalliferous  Mines  Regulation  Act  1872 
and  the  Quarries  Act  1894.  The  object  of  these 
Acts  is  plain.  It  is  to  afford  protection,  and  also 
to  insure  investigation  for  the  benefit  of  workmen 
who  are  working  in  certain  places  where  there 
are  special  dangers.  The  provisions  of  the  Act 
of  1872  are  made  by  sect,  z  of  the  Quarries  Act 
of  1894,  to  apply  to  quarries,  and  while  the  Act 
does  not  define  a  quarry  it  provides  in  sect.  1  that 
it  "  shall  apply  to  every  place  (not  being  a  mice) 
in  which  persons  work  in  getting  slate,  stone, 
coprolites,  or  other  minerals,  .  .  .  and  every 
such  place  is  in  this  Act  referred  to  as  a  quarry 
under  this  Act."  That  "  minerals  "  in  an  Act  of 
Parliament,  or  in  a  legal  document,  prima  facie 
include  such  things  as  sand  and  gravel  is,  I 
think,  now  clearly  settled;  and  I  see  nothing 
either  in  the  nature  of  the  Act,  or  in  the  context 
in  this  case,  which  should  narrow  that  which 
would  prima  facie  be  the  full  and  wide  meaning 
of  the  term  "  minerals."  Here  we  have  the 
workmen  employed  in  a  place  some  part  of  which 
is  more  than  20ft.  deep,  in  which  the  things 
that  were  being  gotten  were  minerals.  Under 
these  circumstances  it  seems  to  me  that  the 
requisites  to  brine  the  case  within  the  Act  have 
been  satisfied.  The  magistrates  apparently  have 
decided  the  case  on  the  ground  that  the  things 
that  were  being  got,  namely,  gravel  and  sand, 
were  not  minora1  s  within  the  meaning  of  sect.  1 
of  the  Quarries  Act  1894.  In  my  opinion  in 
coming  to  that  conclusion  they  were  wrong  in 
point  of  law.  They  were  wrong  in  not  including 
in  this  Act  of  Parliament  under  the  term 
"  minerals  "  that  which  it  has  been  settled  is,  in 
such  an  Act,  in  the  absence  of  some  qualifying 
reason  in  the  context  or  in  the  circumstances,  to 
be  taken  to  be  the  proper  meaning  of  "  minerals," 
which  includes  sand  and  gravel.  Then  it  has 
been  suggested  for  the  respondents  that  this 
place  and  the  accidents  happening  therein  are 
governed  by  sect.  6  of  the  Regulation  of  Rail- 
ways Act  1871  (34  &  35  Vict.  c.  78).  It  was  con- 
tended that  this  gravel  pit  was  a  place  in  which 
men  were  at  work  "  in  the  course  of  working  the 
railway,"  and  that  under  sect.  6  of  this  Act  of 
1871.  if  in  the  course  of  working  the  railway  an 
accident  happens  it  ought  to  lead  merely  to  a 
notice  being  given  under  that  section,  namely, 
to  the  Board  of  Trade,  and  that  therefore  the 
provisions  of  the  Act  of  1872  as  to  notice  do  not 
apply.    In  my  opinion  this  was  not  an  accident 


"in  the  course  of  working  the  railway"  within 
the  meaning  of  sect  6  of  the  Regulation  of 
Railways  Act  1871.  Further,  whether  or  not  it 
be  the  duty  of  these  two  railway  companies  under 
sect.  6  of  the  Act  of  1871  to  give  notice  to  the 
Board  of  Trade  of  an  accident  happening  in  this 
quarry,  I  should  myself  say  that  they  are 
certainly  bound  by  the  Metalliferous  Mines 
Regulation  Act  1872  and  the  Quarries  Act 
1894,  to  give  the  notices  and  to  do  the  things 
which  are  required  by  these  Acts,  but  which, 
admittedly  they  have  not  done.  Therefore  in 
my  opinion  this  case  ought  to  be  decided  in 
favour  of  the  Grown,  and  this  matter  ought  to 
go  back  to  the  magistrates  to  be  dealt  with  by 
them. 

Darling,  J. — T  am  of  the  same  opinion.  The 
question  really  to  be  determined  is  whether  gravel 
and  sand  can  be  taken  to  be  included  in  the  word 
"minerals"  as  used  in  this  statute  It  is  per- 
fectly clear  from  the  cases  already  decided  that 
"  minerals  "  iB  a  word  with  a  meaning  whioh  is 
very  indeterminate.  Sometimes  it  has  a  very  re- 
stricted meaning  in  statutes,  and  sometimes  it 
has  a  very  wide  meaning,  and  in  some  cases  it  has 
been  held  to  include  gravel.  That  has  been  so 
held  already.  Now,  in  order  to  find  whether  it  is 
used  in  its  wide  or  in  its  narrow  sense,  we  must 
do  what  Lord  Herschell  said  in  hi*  judgment  in 
Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie 
{ubi  sup.),  ought  to  be  done,  namely,  we  most 
look  at  the  object  of  the  Legislature.  In  the  way 
the  case  was  put  for  the  respondents  it  is  per- 
fectly plain  that  if  the  object  of  the  Legislature 
was  to  prevent  people  being  injured  by  stones  and 
such  like  things  falling  upon  them,  that  object 
would  not  be  obtained  if  the  stones  were  a  number 
of  small  stones  instead  of  being  one  large  stone. 
If  they  were  a  number  of  such  small  stones  as  to 
be  properly  denominated  gravel,  then,  if  the  argu- 
ment ior  the  respondents  be  right,  the  Legisla- 
ture would  not  have  protected  these  working 
people.  That  would  occur  certainly  in  a  case 
where  somebody,  not  a  railway  company,  was 
making  an  excavation  more  than  twenty  feet  deep 
in  gravel  or  in  sand.  But,  it  is  said  for  the 
respondents,  there  is  another  reason  why  this 
statute  should  not  apply  here,  and  that  is  that 
this  case  is  guarded  against  and  provided  for  by 
the  Regulation  of  Railways  Act  1871,  s.  6.  I 
think  the  distinction  pointed  out  by  the  Solicitor- 
General  is  a  good  one,  namely,  that  that  section 
applies  to  something  which  takes  place  in  the 
working  of  the  railway.  I  am  inclined  to  think 
that  that  statute  would  not  cover  this  case,  and  if 
so,  this  case  would  not  be  covered  at  all  if  the 
Acts  of  1872  and  1894  did  not  apply  to  it  It 
seemB  to  me  that  the  object  of  the  Legislature 
really  was  to  give  the  persons  working  things 
which  were  not  metalliferous  mines,  the  same 
protection  by  means  of  a  report  to  the  Home 
Office,  which  they  had  "given  to  persons  work- 
ing things  properly  described  as  metalliferous 
mines.  If  it  were  otherwise  we  should  have  to 
hold  that  the  object  of  the  Legislature  was  this,  to 
protect  people  on  whom  slates  might  fall,  or 
stones  might  fall*  or  ooprolites  might  fall,  or  any 
other  mineral,  whatever  that  may  mean,  which 
was  something  like  a  slate,  or  a  stone,  or  a 
coprolite,  but  that  it  did  not — and  intentionally 
did  not— profess  to  protect  anybody  who  might 
have  gravel  falling  upon  him.    I  cannot  think 


MAGISTRATES'  OASES. 


75 


QJB.]    Bubtov  v.  Vestry  or  St.  Giles-im-thb-Fiblds  &  St.  Gbobob,  Bloomsbttry.     [Q.B. 


that  that  was  the  intention  of  the  Legislature ; 
and  my  impression  is  that  they  intended  to  pro- 
tect all  those  people  who,  in  working  in  the 
earth  at  a  depth  of  more  than  twenty  feet.,  had 
not  been  protected  by  the  Metalliferous  Mines 
Regulation  Act  of  1872  and  with  that  object  they 
use  this  word  "  minerals."  It  seems  to  me,  there- 
fore, that  the  widest  meaning?  and  intention,  and 
not  the  narrowest,  mast  be  given  to  the  word.  If 
so,  there  is  authority  for  saying  that  "  minerals  " 
may  mean  gravel,  and  in  this  case  I  think  it  does. 

Appeal  allowed.     Case  remitted  to  the  justices 
to  convict. 

Solicitor  for  the  appellant,  The  Solicitor  to  the 
Treasury. 
Solicitors  for  the  respondents,  Beale  and  Co. 


Tuesday,  Dec.  18, 1900. 

(Before  Mathew,  J.) 

Bubton  v.  Vestry  op  St.  Giles- in- the- Fields 

and  St.  Gbobob,  Bloomsbury.  (a) 
Bating  —  Metropolis  —  Valuation  list  —  Person 
wrongly  inserted  in  list  as  occupier — Appeal 
against  list — Name  ordered  to  be  struck  out — 
Mates  paid  pending  appeals — Right  to  recover — 
Valuation  (Metropolis)  Act  1869  (32  &  33  Vict, 
i  67),  s.  4A. 
Where  a  person  whose  name  is  inserted  in  a  valua- 
tion list  as  the  occupier  of  premises  in  the  metro- 
polis,  appeals  to  quarter  sessions  against  the 
valuation  list  upon  the  ground  that  he  is  not  the 
rateable  occupier  of  the  premises  and  upon  such 
avpeal  his  name  is  ordered  to  be  struck  out  of 
the  list  on  the  ground  that  he  is  not  the  rateable 
occupier,  such  person  can,  under  sect.  44  of  the 
Valuation  (Metropolis)  Act  1869,  recover  the 
whole  amount  of  the  rates  he  has  paid  during 
the  proceedings  on  appeal,  as  the  entire  altera- 
tion of  the  rate,  by  which  the  whole  amount 
thereof  is  ordered  to  be  struck  out,  is  an  "  altera- 
tion9* in  the  valuation  list  "  which  alters  the 
amount  of  the  assessment  or  rate"  within  the 
meaning  of  that  section. 
Action  tried  by  Mathew,  J.  without  a  jury. 

The  plaintiff  carried  on  business  in  London  as 
an  advertising  contractor  under  the  name  of 
Partington  and  Go. ;  and  the  defendants  were  by 
virtue  of  their  local  Act  (11  Geo.  4,  c.  x.)  over- 
seers of  the  united  parishes  of  St.  Giles  in- the- 
Fielda  and  St.  George,  Bloomsbury. 

The  plaintiff  claimed  the  repayment  by  the 
defendants  of  sums  paid  by  him  to  the  de- 
fendants, amounting  to  92Z.  6a.  4d.,  in  respect 
of  rates  in  the  months  of  Aug.  1897  and  Feb., 
March,  June,  and  Aug.  1898,  and  he  claimed  to 
be  entitled  to  such  repayment  on  the  ground  of 
the  alteration  of  the  supplemental  valuation  list 
for  the  parish  of  St.  George,  Bloomsbury,  in  con- 
sequence of  an  appeal  by  him  against  that  list. 

The  facte  were  not  in  dispute,  and  were  as 
follows : — 

The  plaintiff,  in  order  to  carry  on  his  business 
of  displaying  advertisements  for  persons  desiring 
to  adyertise,  obtained  licences  from  builders  and 
others  to  affix  during  building  operations  adver- 
tisements on  the  exterior  of  the  hoardings  erected 
daring  the  building,  and  he  then  affixed  to  the 
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hoardings  the  advertisements  which  he  had  agreed 
with  intending  advertisers  to  exhibit. 

In  a  provisional  valuation  list  made  for  the 
parish'  of  St.  George,  Bloomsbury,  the  defendants 
in  June  1897  inserted  the  plaintiff  as  being  the 
rateable  occupier  of  what  was  therein  described 
as  an  "  advertising  station  "  and  of  a  "  hoarding  " 
situate  at  Southampton- row,  in  that  parish. 

In  June  1898  the  plaintiff  gave  notice  of  ob- 

J'ection  to  the  valuation  list  on  the  ground  that 
le  was  not  the  occupier  legally  rateable  in  respect 
of  the  advertising  station  or  of  the  hoardings, 
and  he  asked  that  the  valuation  list  should  be 
corrected  and  the  entry  of  the  premises  struck 
out. 

On  the  23rd  June  1898  the  assessment  com- 
mittee confirmed  the  assessment. 
a  The  plaintiff  appealed  to  the  quarter  sessions 
sitting  as  a  Court  of  General  Assessment  Sessions 
under  the  Valuation  (Metropolis)  Act  1869  and 
the  Local  Government  Act  1888,  his  ground  of 
objection  being  the  same,  and  the  quarter  sessions 
in  Feb.  1899  dismissed  the  appeal  subject  to  a 
case  for  the  opinion  of  the  High  Court. 

On  the  11th  Jan.  1900  the  Queen's  Bench 
Division  allowed  the  plaintiff's  appeal  and  ordered 
that  the  order  of  the  quarter  sessions  be  reversed 
and  that  the  entry  of  the  plaintiff  as  the  occupier 
of  the  advertising  station  and  hoardings  in  the 
list  be  struck  out:  (see  Burton  v.  Assessment 
Committee  of  St.  Giles-in- the- Fields  and  St. 
George,  Bloomsbury,  82  L.  T.  Rep  24 ;  (1900)  1 
Q.  B.  389). 

On  the  27th  Feb.  1900  the  quarter  sessions 
ordered  the  name  of  the  plaintiff  as  occupier  of 
the  premises  to  be  struck  out  in  the  supplemental 
valuation  list,  but  the  name  of  the  plaintiff  in 
the  valuation  list  had  not  in  fact  been  struck  out 
in  pursuance  of  the  order. 

The  plaintiff  paid  the  various  rates  which  he 
now  sought  to  recover,  on  the  6th  Aug.  1897,  en 
the  21st  Feb.,  12th  March,  24th  June,  and  26th 
Aug.  1898;  and  the  defendants  admitted  that 
they  had  received  all  these  sums  from  the  plaintiff. 
In  respect  of  two  of  these  rates  proceedings  had 
been  taken  before  the  magistrates,  summonses 
had  been  taken  out  and  the  money  paid  with 
costs. 

The  plaintiff  asked  for  a  return  of  the  rates  bo 
paid.  The  defendants  refused  to  refund  the 
amount  on  the  ground  that  by  the  provisions  of 
sect  44  of  the  Valuation  (Metropolis)  Act  1869  as 
no  alteration  had  been  made  in  the  valuation  list 
"  which  altered  the  amount  of  the  assessment, 
contribution,  rate,  or  tax  levied  thereunder  "  the 
plaintiff  was  not  entitled  to  have  the  amount 
refunded. 

Sect.  44  of  the  Valuation  (Metropolis)  Act  1869 
32  &  33  Yiot.  c.  67)  provides : 

Notwithstanding  any  appeal  under  this  A.ot  which 
may  be  pending  at  the  commencement  of  the  year, 
the  valuation  list  shall  come  into  foroe  unaltered,  and 
every  assessment,  contribution,  rate  and  tax,  in  respect 
of  which  the  valuation  list  is  conclusive,  shall  be  made, 
required,  levied,  and  paid  in  accordance  with  such 
valuation  list;  and  where  in  consequence  of  the  de- 
cision on  any  appeal  under  this  Act  to  assessment 
sessions  or  a  Superior  Court,  an  alteration  in  such 
valuation  is  made  which  alters  the  amount  of  the 
assessment,  contribution,  rate,  or  tax  levied  thereunder, 
the  difference,  if  too  much  has  been  paid,  shall  be 
repaid  or  allowed,  and  if  too  little,  shall  be  deemed  to 


76 


MAGISTRATES'  CASES. 


Q.B.]     Burton  «.  Vbbtbt  of  St.  Gixm-in-tm-Fiblds  &  St.  Gbobgb,  Bloomsbubt.     [Q.B. 


be  arrears  of  the  assessment,  contribution,  rate,  or  tax 
(except  so  far  as  any  penalty  is  incurred  on  account  of 
arrears),  and  shall  be  paid  and  recovered  accordingly. 

B.  Cunningham  Olen  (A.  A.  Bethune  with  him) 
for  the  plaintiff  .—By  the  decision  of  the  Divisional 
Court  it  was  held  that  the  plaintiff  was  not  the 
rateable  occupier  of  these  hoardings,  and  was  not 
liable  to  pay  these  rates.  The  plaintiff  now 
brings  this  itction  nnder  seot.  44  of  the  Valuation 
(Metropolis)  Act  1869,  to  recover  back  from  the 
defendants  the  sums  which  he  says  he  has 
improperly  been  called  on  to  pay.  That  section 
enables  a  person  to  recover  sums  so  paid  when  in 
consequence  of  the  decision  on  an  appeal,  "an 
alteration  in  the  valuation  list  is  made  which 
alters  the  amount  of  the  assessment."  In  this 
case  in  consequence  of  the  decision  of  the 
Divisional  Court  an  alteration  was,  on  the  plain- 
tiff's application,  ordered  by  the  quarter  sessions 
to  be  made,  and  it  was  also  ordered  that  the 
plaintiff  should  be  struck  out  of  the  assessment 
altogether.  But  although  the  quarter  sessions 
ordered  judgment  to  be  entered  in  accordance 
with  the  decision  of  the  court,  in  fact  the  rating 
was  not  altered  in  the  valuation  list,  and  it 
remained  unaltered.  It  is  sufficient  in  this  case 
that  the  quarter  sessions  ordered  this  alteration 
to  be  made  in  the  valuation  list,  and  it  makes  no 
difference  that  the  alteration  in  point  of  fact  was 
not  carried  out.  If  the  alteration  had  in  fact 
been  made  and  the  plaintiff's  name  struck  out, 
there  could  have  been  no  question.  The  order 
takes  effect  from  the  moment  it  was  made,  and 
there  was  an  "alteration  in  the  valuation  list" 
within  the  meaning  of  the  section  when  the 
quarter  sessions  ordered  the  valuation  list  to  be 
altered  and  the  name  of  the  plaintiff  to  be  struck 
out,  and  that  alteration  was  one  which  "  altered 
the  amount  of  the  assessment." 

Macmorran,  Q.C.  (W.  C.  Byde  with  him)  for 
the  defendants. — The  plaintiff  was  altogether 
mistaken  in  the  procedure  adopted  by  him  to 
raise  this  question.  His  proper  procedure  was 
when  rates  were  demanded  of  him,  if  he  were 
not  the  occupier,  to  refuse  to  pay,  and  that 
defence  of  his  not  being  the  occupier,  if  he  could 
sustain  it,  would  be  given  effect  to  by  the  magis- 
trates before  whom  proceedings  for  the  recovery 
of  the  rates  were  taken.  If  a  person  says  he  is 
not  the  occupier  that  is  the  proper  way  to  raise 
the  question ;  but  it  is  not  a  matter  of  appeal  to 
quarter  sessions  so  far  as  the  valuation  list  is 
concerned.  That  list  is  conclusive  only  as  to  the 
amounts  in  it,  but  is  not  conclusive  as  to  the 
name  of  the  occupier,  as  the  occupier  may,  and 
does,  change  from  time  to  time,  and  the  name  is 
immaterial  in  the  valuation  list,  so  that  an  appeal, 
as  in  this  case,  against  a  valuation  list  in  respect 
of  a  matter  for  which  the  valuation  list  is  not 
conclusive,  is  futile.  Then  as  to  sect.  44,  the 
meaning  is  this:  The  occupier  is  placed  on  a 
provisional  list,  against  which  he  has  no  appeal, 
but  he  may  defend  himself  in  any  proceedings 
for  the  recovery  of  the  rates.  This  provisional 
list  is  afterwards  incorporated  with  the  supple- 
mental list;  then  the  person  rated  therein  has 
the  right  of  appeal,  and  if  on  such  appeal  he  is 
found  to  have  been  rated  at  too  much  then  under 
the  section  he  is  entitled  to  have  the  excess 
repaid  to  him.  Here  there  never  was  any  ques- 
tion or  any  appeal  as  to  the  amount  of  the  valua- 


tion, and  there  was  never  any  appeal  against  any 
rate,  and  no  alteration  has  been  made  in  the 
amount  as  the  appeal  was  only  against  the 
valuation  list  That  amount  remains  as  before, 
and  all  the  quarter  sessions  have  done  is  to  give 
effect  to  the  judgment  which  said  the  plaintiff 
was  not  the  occupier.  A  ratepayer  may  always 
show  that  on  the  face  of  the  rate  he  is  rated  for 
property  of  which  he  is  not  the  occupier.  Such. 
a  rate  in  respect  of  land  which  a  person  does  not 
occupy  is,  as  Lord  Denman,  C.J.  said  in  Governors 
of  Bristol  Poor  v.  Wait  (1  A.  &  E.  264,  at  p.  281) : 
"A  rate  which  the  overseers  had  no  power  to 
make,  nor  the  magistrates  to  enforce,"  &c.  It 
makes  no  difference  that  the  ratepayer  has 
already  appealed  to  quarter  sessions,  and  that 
that  court  have  confirmed  the  rate : 

Mxlward  y.  Coffin,  2  W.  Bl.  1330; 

Overseers  of  Manchester  v.  Headlam,  21  Q.  B.  Div. 
96. 

The  question  here  was  not  whether  these  things 
were  rateable,  but  whether  the  plaintiff  was  toe 
right  person  to  be  rated  for  them,  and  all  that 
was  held  was  that  the  plaintiff  was  not  the  right 
person,  and  was  not  legally  rateable.  But  there 
has  been  no  alteration  of  the  valuation  list 
within  sect.  44,  as  the  assessment  remains  as  it 
was  before.  The  section  does  not  apply  at  all.  It 
only  relates  to  amount,  so  that  if  a  person,  not 
being  assessable  and  not  owing  any  rates  at  all, 
has  been  compelled  to  nay,  he  would  have  no 
remedy  under  the  section ;  but  if  he  were 
assessable  at  all,  and  were  assessed  at  too  much, 
he  would  have  a  remedy  under  the  section.  The 
vestries  here  are  simply  the  rating  authority; 
thf  y  get  the  precepts,  and  levy  the  amounts  as 
specified  in  the  valuation  list  They  are  merely 
conduit  pipes  for  taking  the  rate  and  paying  it 
over,  and  they  cannot  get  the  money  back. 
Sect.  27  (10),  dealing  with  the  provisional  list  as 
distinguished  from  the  supplemental  list,  has 
more  bearing  on  the  question,  and  shows  that 
sect.  44  applies  only  to  matters  of  amount.  With 
regard  to  the  two  rates  that  were  enforced  by 
means  of  Bummons,  they  at  all  events  cannot  be 
recovered,  for  the  reason  that  when  money  is  paid 
under  compulsion  of  law  it  cannot  be  recovered 
back,  whether  it  is  paid  by  mistake  of  law  or  of 
fact. 

B.  C.  Olen  in  reply. — It  is  said  the  plaintiff 
has  not  adopted  the  proper  procedure,  and  that 
he  ought  to  have  waited  and  taken  the  objection 
before  the  magistrates  on  the  ground  that  he  was 
not  the  occupier.  We  do  not  question  the  magis- 
trates' jurisdiction  in  such  cases.  The  magistrates 
have  jurisdiction  to  inquire  into  questions  of 
occupation  and  to  refuse  to  issue  a  distress 
warrant ;  but  so  also  have  the  quarter  sessions  on 
an  appeal  to  them.  A  person  is  not  bound  to 
go  before  the  justices  and  raise  one  point  and 
then  have  an  appeal  to  quarter  sessions  to  raise 
questions  of  value.  By  appealing  to  quarter 
sessions  he  can  raise  both  questions  of  value  and 
questions  of  occupation  as  well.  If  that  were  not 
so,  it  would  have  to  be  contended  that,  where  a 
person  was  objecting  to  be  assessed  as  an  occu- 
pier and  was  also  objecting  to  the  amount,  two 
proceedings  would  be  necessary,  one  an  appeal 
against  the  rate,  and  the  other  an  appeal  to 
quarter  sessions  against  the  valuation  list.  Such 
multiplication  of  proceedings   could  not  have 
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been  intended.  Sect.  43  deals  with  the  valuation 
list  and  the  latter  part  of  sect.  44  applies  to 
this  ease.  The  first  part  of  sect.  44  compels  a 
person  to  pay  the  rate  according  to  the  valuation 
list "  notwithstanding  any  appeal  under  the  Act " 
—and  the  only  appeals  under  this  Act  are  appeals 
against  the  valuation  list  under  sect.  32  and 
appeals  as  to  value  under  sects.  19  and  20.  Then, 
if  an  alteration  is  made  and  a  person  pays  too 
much,  his  remedy  is  under  the  latter  part  of 
sect  44  which  applies  to  this  case.  It  is  conceded 
that  if  there  were  any  alteration  of  amount  then 
sect  44  would  apply;  it  equally  applies  in  the 
present  case  in  which  there  is  an  alteration  in  the 
whole  amount.  If  an  alteration  in  a  part  of  the 
amount  is  an  "  alteration,"  then  an  alteration  in 
the  whole  amount  must  also  be  an  "  alteration  " 
within  sect  44.  Here  there  has  been  an  altera- 
tion in  the  whole  amount,  because  the  effect  of 
the  alteration  has  been  that,  whereas  under  the 
earlier  part  of  sect  44  the  plaintiff  would  have 
been  bound  to  pay  the  whole  of  the  rates  in 
consequence  of  his  being  wrongly  inserted 
in  the  valuation  list  as  occupier,  he  has  now 
nothing  to  pay.  There  could  not  be  a  larger 
"alteration,"  and  the  plaintiff  is  entitled  to 
recoTer. 

Mathbw,  J. — It  seems  to  me  that  sect.  44  does 
apply  to  the  claim  in  this  case.  Counsel  for  the 
defendants  has  argued  that  the  appeal  contem- 
plated by  sect  44  is  an  appeal  as  to  amount  only, 
bat  is  not  an  appeal  on  the  ground  that  the 
appellant  was  not  the  occupier  of  the  premises  in 
respect  of  which  he  is  rated.  It  was  argued  that  any 
such  objection  as  that  must  be  dealt  with  differently, 
and  as  a  defence  on  an  application  made  to  the 
magistrates  to  enforce  the  payment  of  the  rates. 
If  the  earlier  words  of  the  section  were  alone  to 
be  found  there,  then  there  would  be  something  in 
iarour  of  the  contention  put  forward  for  the 
defendants,  because  it  says:  "Notwithstanding 
any  appeal  under  this  Act";  and  the  appeal 
under  the  Act  seems  to  be  an  appeal  against  the 
valuation  list.  But  the  section  goes  on  to  say 
that  "  where  in  consequence  of  the  decision  on 
any  appeal  under  this  Act  to  assessment  sessions 
or  a  superior  court,  an  alteration  in  such  valuation 
list  is  made  which  alters  the  amount  of  the  assess- 
ment contribution,  rate,  or  tax  levied  thereunder, 
the  difference,  if  too  much  has  been  paid,  shall 
be  repaid  or  allowed."  What  occurred  in  this 
ease  was  that  there  was  an  appeal  by  the  plaintiff 
to  quarter  sessions,  and  it  was  a  legitimate  appeal, 
on  the  ground  that  he  was  not  an  occupier.  The 
Court  of  Quarter  Sessions  thought  that  he  was 
the  occupier,  but  reserved  its  judgment  subject  to 
»  case  to  be  stated,  and  on  the  case  coming  before 
the  Queen's  Bench  Division,  it  was  held  by  the 
judgment  of  the  superior  court  that  the  plaintiff 
was  not  the  occupier,  and  was  not  liable  to  be 
rated.  Then,  that  being  so,  the  only  question  now 
k  whether  the  fact  that  the  plaintiff  is  held  to  be 
liable  for  no  part  of  the  rate  is  an  "  alteration  "  in 
the  valuation  list  within  the  meaning  of  the 
section  (sect  44).  The  objection  was  taken  on 
behalf  of  the  defendants  that  this  money  has  been 
reoei?ed  by  the  vestry,  the  defendants  in  this 
case,  and  has  been  paid  away,  and  that  therefore 
it  would  be  extremely  hard,  or  contrary  to  law, 
that  they  should  be  compelled  to  repay  the  money 
**  to  which  they  were  the  mere  agents,  to  hand  it 
over,  or  the  mere  conduit  pipes  as  they  were  called. 


That  argument,  however,  would  strike  away  the 
whole  of  the  section,  because  in  the  oases  to 
which  Mr.  Macmorran  says  the  section  is  confined, 
the  cases,  namely,  where  there  is  an  alteration  in 
the  amount  not  going  to  the  whole  of  the  rate,  the 
same  argument  might  be  urged,  namely,  that  the 
vestry  are  only  conduit  pipes  and  have  paid  the 
money  away,  and  that  therefore  they  ought  not  to 
be  called  upon  to  repay  it.  The  Act  has  provided 
for  that  very  case,  because  there  is  a  provision 
that  where  an  alteration  in  the  valuation  list  is 
made  which  alters  the  amount  of  the  assessment 
or  rate,  the  money  shall  be  repaid  in  case  too 
much  has  been  paid.  I  presume  that  effect  will 
be  given  to  the  Act  without  saying  anything 
about  the  course  to  be  taken  by  the  vestry.  The 
question  then  is  reduced  to  an  extremely  narrow 
one.  namely,  whether  an  entire  alteration  of  the 
rate  is  an  alteration  within  the  meaning  of  the 
Act.  I  am  of  opinion  that  it  is.  Therefore  it 
follows  that  the  plaintiff  is  entitled  to  recover  the 
amount  he  has  paid.  As  to  two  of  the  assess- 
ments it  appears  that  they  were  paid  after  sum- 
monses had  been  taken  out,  and  that  they  were  so 
paid  by  compulsion  of  Jaw,  that  is  to  say,  that 
they  were  paid  after  proceedings  had  been  taken 
before  the  magistrates  to  compel  payment.  There 
was  no  appeal  against  these  two  rates,  but  the 
appeal  was  against  the  valuation  list  on  which 
the  two  rates  were  made.  I  think  that  these  two 
rates  must  follow  the  others.  They  are  all  cases 
in  which,  within  the  meaning  of  the  section,  an 
alteration  has  been  made  in  the  valuation  list 
which  entitles  the  plaintiff  to  recover  the  amount 
he  has  paid.  My  judgment  therefore  will  be  for 
the  plaintiff,  and  for  the  amount  claimed — 
namely,  921.  6s.  4d.  with  costs. 

Judgment  for  the  plaintiff. 
Solicitors :  for  the  plaintiff,  John  H  Mote  and 
Son ;  for  the  defendants,  Henry  C.  Jones. 


Wednesday,  Jan.  16, 1901. 
(Before    Bruce    and    Phillimobb,   JJ.) 
Mosbs  (app.)  v.  Mabsland  (reap.),  (a) 
Metropolis — Building — Houses  for    infirm    chil- 
dren— ••  Public     building  " — London    Building 
Act  1894  (57  &  58  Vict.  c.  ccxiii.),  s.  5  (27). 
A  house  used  for  the  reception  of  some  twelve  to 
fourteen  children,  who  by  reason  of  defect  of 
intellect  or  physical  infirmity  cannot  be  trained 
with  other  children,  for  their  permanent  home,  is 
not  a  "public  building"  within  sect.  5  (27)  of 
the  London  Building  Act  1894. 
Case  stated. 

The  appellant  was  a  builder  who  was  engaged 
in  carrying  out  certain  alterations  for  the 
managers  of  the  Metropolitan  Asylum  District 
at  a  building,  No.  16,  Elm-grove,  Peckham, 
within  the  district  of  Camberwell,  for  the  purposes 
hereinafter  mentioned. 

The  respondent  was  the  district  surveyor  under 
the  London  Building  Act  1894  (57  &  58  Vict. 
c.  ccxiii.)  for  the  district  of  Camberwell. 

The  appellant  was  summoned  by  the  respondent 
for  neglecting  to  comply  with  a  notice  served  on 
him  by  the  respondent,  as  such  district  surveyor, 
requiring  him  to  do  certaiu  things  under  the  pro- 
Co)  Report*!  by  W.  di  B.  Hibbirt,  Eiq.,  Barriator-at-L»w, 
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visions  of  the  London  Building  Act  1894  whilst 
carrying  out  such  alterations. 

The  following  facts  were  either  proved  or 
admitted  at  the  hearing : — 

By  order  of  the  Local  Government  Board,  dated 
the  2nd  April  1897,  the  care  of  children  who  by 
reason  of  defect  of  intellect  or  physical  infirmity 
cannot  properly  be  trained  in  association  with 
children  in  ordinary  schools  was  placed  in  the 
hands  of  the  managers  of  the  Metropolitan 
Asylum  District. 

The  managers,  for  the  purpose  of  carrying  out 
such  order,  prepared  a  scheme  for  purchasing 
various  dwelling-houses  in  different  parts  of 
London  adjacent  to  the  schools  specially  pro- 
vided and  staffed  by  the  London  School  Board  for 
the  education  of  children  of  this  class.  Under 
such  scheme  the  children  were  to  live,  sleep,  and 
board  in  such  houses  under  the  care  of  a  respon- 
sible matron  in  numbers  generally  not  exceeding 
fourteen  in  any  one  house,  and  to  attend  such 
special  board  schools  each  day  for  the  purpose  of 
their  education.  Such  houses  were  intended  to  be 
permanent  homes  for  the  children. 

The  building,  No.  16,  Elm- grove,  bad  been  an 
ordinary  detached  dwelling-house  of  two  floors 
with  one  room  and  a  basement  below,  and  had 
been  purchased  by  the  managers  under  such 
scheme,  and  they  had  instructed  the  appellant 
under  the  supervision  of  the  board  architect  to 
alter  or  convert  such  dwelling- house  to  make  it 
suitable  for  the  accommodation  of  twelve  to 
fourteen  children  and  a  matron,  cook,  and  house- 
maid, the  latter  in  the  exclusive  service  of  the 
board. 

The  total  cubical  capacity  of  such  dwelling- 
house  was  under  50,000  cubic  feet  with  sleeping 
accommodation  as  above. 

Before  the  appellant  began  the  alterations  he 
served  a  notice  under  sect.  145  of  the  London 
Building  Act  1894  on  the  respondent,  stating  he 
was  about  to  make  alterations  to  a  private  dwell- 
ing-house and  convert  the  same  into  a  public 
building,  and  during  the  course  of  carrying  out 
the  alterations  the  respondent  served  notices  on 
the  appellant  making  certain  requirements  with 
regard  to  the  premises. 

No  point  of  estoppel  which  might  possibly 
arise  as  against  the  builder  in  consequence  of  the 
form  of  his  notice  to  the  district  surveyor  was 
pressed.  But,  treating  the  real  parties  to  the 
summons  as  the  district  surveyor  and  the 
managers  of  the  Metropolitan  Asylum  District 
and  assuming  the  managers  were  not  to  be  legally 
affected  by  the  form  in  which  the  builder  gave 
his  original  notice,  the  only  question  that  was 
argued  before  the  magistrate  was  the  question 
whether  this  building  under  the  above  circum- 
stances was  a  public  building  within  the  London 
Building  Act  1894,  ss.  5  (27),  63,  79. 

The  magistrate  was  of  opinion  that,  regard 
being  had  to  the  terms  of  sect.  5,  sub-sect.  27, 
and  of  sects.  63  and  79,  this  building  was  in  the 
hands  of  the  managers  of  the  Metropolitan 
Asylum  District  used  or  constructed  or  adapted  to 
be  used  for  a  public  purpose,  and  he  made  the 
order  asked  for  by  the  district  surveyor. 

By  the  London  Building  Act  1894  (57  &  58 
Vict.  c.  ccxiii.),  s.  5  (27)  : 

The  expression  "  public  building "  means  a  building 
used,  or  constructed,  or  adapted  to  be  used  as  a  ohuroh, 


chapel,  or  other  plaoe  of  public  worship,  or  as  a  school, 
college,  or  plaoe  of  instruction  (sot  being  merely  a 
dwelling-house  so  used),  or  as  a  hospital,  workhouse, 
public  theatre,  public  ball,  publio  concert-room,  public 
ball-room,  publio  lecture- room,  public  library,  or  public 
exhibition- room,  or  as  a  publio  plaoe  of  assembly,  or 
used,  or  constructed,  or  adapted  to  be  used  for  any 
other  public  purpose,  also  a  building  used,  or  constructed, 
or  adapted  to  be  used  as  an  hotel,  lodging-house,  home, 
refuge,  or  shelter,  where  such  building  extends  to  more 
than  250,000  cubic  feet,  or  has  sleeping  accommodation 
for  more  than  100  persons. 

Macmorran,  Q.C.  and  Herbert  Smith  for  the 
appellant. — The  magistrate  was  wrong,  for  this 
building  is  not  within  sect.  5  (27)  of  the  London 
Building  Act  1894.  If  the  children  had  been  pat 
in  before  the  commencement  of  the  alterations 
nothing  could  have  been  done.  If  the  premise 
had  been  taken  by  a  private  person  nothing  could 
have  been  said,  and  it  can  make  no  difference 
that  the  premises  have  been  taken  by  a  public 
body.  The  test  to  be  applied  in  these  cases  is 
whether  the  building  is  to  be  used  for  a  public 
purpose  similar  to  those  set  out  in  the  section. 
Clearly  it  was  not.  It  was  decided  in  the  case  of 
Josolyne  v.  Meeson  (53  L.  T.  Rep.  319)  that  an 
ambulance  station  structurally  disconnected  with 
any  building,  and  from  which  the  public  is  rigor- 
ously excluded,  is  not  itself  a  public  building 
within  sect.  3  of  the  Metropolitan  Building  Act 
1885,  so  as  to  require  the  builder  to  deposit  plans 
and  sections  of  the  building  with  the  notice  of  its 
erection  to  the  district  surveyor  under  the  bye- 
law  5  made  under  sect.  16  of  the  Metropolitan 
Management  and  the  Building  Acts  (Amendment) 
Act  1873.  So  in  the  same  way  this  building 
cannot  in  any  sense  be  described  as  a  public 
building,  and  it  cannot  become  so  merely  because 
it  is  controlled  by  a  public  body. 

B.  Cunningham  Glen  for  the  respondent. — This 
building  is  clearly  a  hospital  within  the  meaning 
of  sect.  5  (27).  The  only  children  taken  in  are 
those  who  are  defective  in  intellect  or  suffer  from 
a  physical  infirmity.  The  only  exception  in 
buildings  of  this  kind  is  that  of  a  private  schooL 
At  any  rate  it  is  a  building  of  the  same  kind  as 
a  hospital,  and  therefore  is  a  "  building  .  .  . 
used  for  any  other  public  purpose." 

Bruce,  J. — In  this  case  I  am  of  opinion  that 
the  building  in  question  was  not  a  public  building 
within  the  definition  given  in  the  London  Build- 
ing Act  1894,  s.  5  (27).  It  is  said  by  Mr.  Glen 
that  it  is  a  hospital.  I  do  not  think  the  building 
is  a  hospital.  No  doubt  the  word  "hospital'* 
originally  was  a  word  of  very  wide  meaning  It 
might  mean  lodging.  I  see  in  Mr.  Murray's 
Dictionary  a  phrase  from  Spenser's  "  Faerie 
Queene  "  quoted ;  a  line,  "  Espied  a  goodly  castle 
for  that  night's  hospital  there  did  thither  march." 
Any  plaoe  of  lodgment  may  be  a  hospital  in  the 
old  meaning  of  the  word,  but  the  modern  mean- 
ing  of  the  word  is  very  narrowed.  It  means  a 
place  for  the  treatment  of  the  sick  and  infirm, 
and  I  do  not  think  this  place,  which  is  a  home  for 
children,  not  for  medical  treatment,  but  a  home 
for  them,  can  be  treated  as  a  hospital.  Then,  if 
it  is  not  a  hospital,  is  it  a  place  used  for  "  other 
public  purposes  "  within  the  words  of  sect.  5  (27)  P 
Following  the  decision  in  Jotolyne  v.  Meeson  (53 
L.  T.  Rep.  319),  which  is  a  decision  of  this  court 
and  binding  upon  us,  I  think  the  substance  of 
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that  decision  is  this :  That  "  publio  purposes  " 
means,  not  a  place  need  in  the  publio  interest, 
bat  a  place  to  which  the  public  can  demand 
admission  or  are  invited  to  come ;  a  place  to  be 
used  by  the  public.  In  Josolyne  v.  Meeson  the 
court  so  limited  the  words  "public  purposes/ 
but,  even  if  we  were  not  bound  by  that 
decision,  "other  public  purposes"  must  mean 
some  other  purposes  ejusdem  generis,  and 
would  not  in  that  case  include  a  home  such 
■s  the  present.  But  even  if  it  does,  I  agree 
with  Mr.  Macmorran  when  he  says  that  it  appears 
from  the  following  words  that  a  home  is  not  to 
come  within  the  definition  of  "  other  public  pur- 
poses  "  unless  it  extends  to  more  than  250,000 
cubic  feet,  or  has  sleeping  accommodation  for 
more  than  100  persons.  As  that  is  not  this  case, 
the  present  building  would  not  fall  within  that 
definition.  Therefore  I  am  of  opinion  that  the 
decision  of  the  magistrate  was  wrong  and  must  be 
reversed. 

Phillimokb,  J. — I  am  of  the  same  opinion.  I 
agree  it  is  conceivable  this  building  might  be  both 
home  and  hospital,  but  I  think  it  is  not  a  hospital 
in  the  old  sense  which  my  brother  has  quoted. 
The  statute  certainly  does  not  mean  to  use  the 
word  in  that  sense,  nor  does  it  mean  to  use  it  in 
the  old  legal  sense  treated  by  Lord  Coleridge.  It 
uses  it  in  the  modern  popular  sense  with  which  we 
sis  all  very  familiar.  Now,  there  is  no  reason  at 
all  for  saying  these  children  are  there  for  treat- 
ment of  their  physical  ailments.  If  they  were, 
it  might  be  possible  this  was  a  hospital.  The 
Local  Government  Board  and  the  Metropolitan 
Asylums  Board  in  1897  slightly  anticipated  that 
which  the  Legislature  has  now  made  a  general 
provision  for  the  whole  of  England  by  62  &  63 
Vict.  c.  32.  They  provided  for  children  receiv- 
ing poor  relief,  who  were  incapable  of  being 
taught  successfully  in  association  with  ordinary 
children,  by  reason  either  of  defective  intellect 
or  physical  infirmity,  special  schools,  and,  as  an 
adjunct  to  those  schools,  the  Metropolitan 
Asylums  Board  have  provided  these  homes  in 
which  the  children  are  maintained.  Some  of  the 
children  may  not  be  infirm  at  all ;  but  they  are 
not  there  for  treatment  of  their  infirmity — they 
are  there  for  the  purpose  of  education.  No 
doubt  when  they  are  there  thev  must  be  looked 
after  inst  as  much  as  any  healthy  children  who 
get  ill  must  be  attended  to.  So  these  infirm 
children  must  be  attended  to ;  but  they  are  not 
there  for  the  purpose  of  their  physical  infirmity 
being  attended  to.  Therefore  it  is  not  a  hospital, 
but  it  is  a  home.  That  would  be  enough  to 
decide  this  case,  but  I  also  agree  with  my 
learned  brother,  and  with  the  decision  by  which 
we  are  bound — even  if  we  did  not  agree  with  it— 
that  this  does  not  mean  a  building  constructed 
or  adapted  to  be  used  for  "  any  other  public 
purpose."  One  sees  directly  that  the  words  "  any 
other  publio  purpose"  were  not  wise  words  to 
use,  but  they  were  in  the  old  Act  and  had  been 
construed  by  this  court;  and  very  wisely  the 
draftsman  of  the  new  Act  left  in  the  old  words 
and  did  not  try  to  alter  them.  Those  words  do 
not  mean  "  used  in  the  public  interest " ;  they 
mean,  as  my  learned  brother  has  said,  used  for  a 
purpose  which  involves  the  admission  of  the 
publio  either  by  right  or  by  invitation,  as  when 
you  open  a  lecture-hall  to  anybody  who  chooses 
to  pay  for  his  ticket    That  is  the  good  sense  of 


the  thing.  This  building  is  not  used  for  any 
publio  purposes  within  the  meaning  of  the  Act, 
and  the  decision  of  the  learned  magistrate  cannot 
be  supported.  Appeal  allowed. 

Solicitors :    Williams  and  James ;    Walter    C. 
Williams. 


Jan.  11  and  18, 1901. 

(Before  Lord  Alvebstone.    O.J.,  Gba.ntha.m, 
Bruce,  Darling,  and  Phillimore,  JJ.) 

Tbacey  (app.)  v.  Pbetty  (resp.).  (a) 
Factory — Notice  by  inspector  as  to  sanitary 
requirements — Power  of  justices  to  inquire  into 
necessity  for  requirements  —  Appeal  —  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  s.  38— 
Factory  and  Workshop  Act  1878  (41  Vict.  c.  16), 
s.  4 — Public  Health  Acts  Amendment  Act  1890 
(53  &  54  Vict.  c.  59),  s.  22— Factory  and  Work- 
shop Act  1891  (54  &  55  Vict.  c.  75),  s.  2— Factory 
and  Workshop  Act  1895  (58  &  59   Vict.  c.  37), 

8.3. 

Where  a  factory  inspector  has  given  a  notice  under 
sect.  22  (2)  of  the  Public  Health  Acts  Amend- 
ment 4ct  1890,  and  sect.  2  of  the  Factory 
and  Workshop  Act  1891,  the  justices  cannot 
inquire  into  the  necessity  forf  or  the  reasonable- 
ness of,  the  requirements  specified  in  the  notice. 

TJic  only  question  that  can  be  raised  before  the 
justices  is  whether  there  has  been  a  neglect  or 
refusal  to  comply  with  the  notice,  ana  they 
cannot  decide  the  question  of  the  suitability  or 
sufficiency  of  the  accommodation  in  the  way  of 
sanitary  conveniences  in  the  factory. 

Phillimore,  J.  dissentiente. 

Semble,  the  only  appeal  against  the  requirements 
contained  in  the  notice  is  to  quarter  sessions. 

Cabs  stated  on  an  information  charging  the 
respondents  with  unlawfully  neglecting  and 
refusing  to  comply  with  the  requirements  of  a 
notice  given  under  sect.  2  of  the  Factory  and 
Workshop  Act  1891,  and  amending  Acts,  and 
sect.  22  (2)  of  the  Public  Health  Acts  Amendment 
Act  1890. 

The  following  facts  were  proved  or  admitted : — 

The  respondents  were  the  occupiers  of  a  build- 
ing used  as  a  corset  factory  situate  at  Tower 
Ramparts. 

The  Publio  Health  Acts  Amendment  Act  1890 
had  been  adopted  in  the  borough  of  Ipswich. 

The  building  in  question  was  a  factory  within 
the  meaning  of  the  Factory  and  Workshops  Acts 
1878-95  and  was  situate  within  the  sanitary 
districts  of  the  Ipswich  Urban  Sanitary  Authority. 

The  appellant  was  an  inspector  under  the 
Factory  and  Workshop  Acts  1878-95. 

The  notices  prescribed  by  sect.  4  of  the  Factory 
and  Workshop  Act  1878  were  given  to  the  sanitary 
authority  by  means  of  a  letter  dated  the  2nd 
March  1899  of  which,  so  far  as  it  is  material  to 
this  case,  the  following  is  a  copy : 

I  beg  to  inform  you  that  on  visiting  the  oorset  factory 
oooupied  by  Messrs.  Pretty  and  Sons,  and  situated  at 
Tower  Ramparts,  Ipswioh,  the  undermentioned  sanitary 
matters  appear  to  require  attention :  Insufficient  sanitary 
aooommodation  for  women.  730  women  when  visited  ; 
full  number  1000.  Fourteen  sanitary  oonvenienoes 
provided. 

(a)  Reported  by  W.  ds  B.  Hkrbsbt,  Esq.,  Barrister-at-Law. 
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It  appeared  to  the  appellant  that  the  acts, 
neglects,  and  defaults  alleged  in  the  letter  of  the 
2nd  March  1899  were  punishable  or  remediable 
under  the  laws  relating  to  public  health,  but  not 
under  the  Factory  and  Workshop  Acts. 

Proceedings  were  not  taken  by  the  sanitary 
authority  upon  the  notice  so  far  as  it  related  to 
the  alleged  insufficiency  of  sanitary  accommoda- 
tion for  women  against  the  owners  or  occupiers  of 
the  factory. 

It  appeared  to  the  appellant  that  the  provisions 
of  sect.  22  (1)  of  the  Public  Health  Acts  Amend- 
ment Act  1890  were  not  complied  with  on  the 
15th  May.  1899  in  the  case  of  the  factory. 

The  appellant  gave  a  written  notice  to  the 
respondents,  the  occupiers  of  the  factory,  of  which 
notice  the  following  is  a  copy  : 

Factory  Department,  Home  Office,  London,  S  W. — I, 
the  undersigned,  one  of  H.M.  inspectors  of  factories, 
acting  in  pursuance  of  sect.  4  of  the  Factory  and  Work- 
shop Act  1878,  sect.  2  of  the  Factory  and  Workshop 
Act  1891,  and  sect.  3  of  the  Factory  and  Workshop  Act 
1895,  hereby  give  yon  notice  under  sect.  22,  sub- sect.  (2), 
of  the  Pnblio  Health  Acts  Amendment  Act  1890  that 
the  provisions  of  sect  22,  sub-sect.  (1),  of  that  Act  are 
not  oomplied  with  in  the  building  of  which  yon  are 
occupier,  used  as  a  manufactory  and  situated  at  Tower 
Ramparts,  Ipswich,  the  same  being  a  factory  within  the 
meaning  of  the  Factory  and  Workshop  Act  1878,  and  I 
hereby  require  you  within  two  calendar  mouths  from 
the  date  of  this  notice  to  provide  the  said  building  with 
sufficient  anl  suitable  ao  sommodatiou  in  the  way  of 
sanitary  convenience!,  having  regard  to  the  number  of 
persons  employed  or  in  attendance  at  the  said  building, 
and  with  proper  separate  accommodation  for  persons  of 
each  sex,  and  for  that  purpose  to  provide  for  the  use  of 
the  females  so  employed  or  in  attendance  eighteen 
additional  water-olosete,  with  proper  fittings  and  appur- 
tenances. If  you  neglect  or  refuse  to  comply  with  this 
notice,  yon  will  be  liable  for  such  default  to  a  penalty 
not  exceeding  201.  and  to  a  daily  penalty  not  exceeding 
40s.,  and  proceedings  will  be  taken  in  pursuance  of  the 
said  sect.  22  of  the  Publio  Health  Acts  Amendment  Act 
1890  to  recover  the  same. — (Signed)  Anna  Tracby. 
May  15th,  1899.— To  Messrs.  Pretty  and  Co.  Limited, 
Tower  Ramparts.  . 

The  respondents,  the  occupiers  of  the  factory, 
neglected  or  refused  to  comply  with  the  last- 
mentioned  notice. 

On  behalf  of  the  appellant  it  was  contended 
upon  the  above  stated  facts  that  the  court  of 
summary  jurisdiction  had  no  jurisdiction  to  hear 
evidence  upon  or  decide  the  question  of  the  suit- 
ability or  sufficiency  of  the  accommodation  in  the 
way  of  sanitary  conveniences  existing  in  the 
factory,  or  the  necessity  for  the  further  accom- 
modation required  by  the  notice  dated  the  15th 
May  1899,  and  that  those  questions  were  by  law 
left  to  the  discretion  of  the  appellant.  In 
support  of  this  contention  the  following  oases 
were  cited :  St.  Luke's  Vestry  v.  Lewis  (5  L.  T. 
Rep.  608),  Hargreaves  v.  Taylor  (8  L.  T.  Rep. 
149),  and  Bogle  v.  Sherborne  Local  Board  (46 
J.  P.  675). 

On  behalf  of  the  respondents  it  was  contended 
that  the  matters  were  questions  of  fact  whioh 
the  justices  had  jurisdiction  to  decide  upon 
evidence  to  be  given  before  them. 

The  justices  decided  in  favour  of  the  conten- 
tions of  the  respondents,  and  accordingly  heard 
evidence  on  behalf  of  the  appellant  and  the 
respondents,  and  upon  that  evidence  dismissed 


the  summons  and  ordered  the  appellant  to  pay 
61.  4s.  costs. 

They  found  as  facts  (1)  that  the  existing  sani- 
tary accommodation  in  the  factory  was  suitable 
and  sufficient ;  (2)  that  the  sanitary  authority  had 
made  all  due  inquiry  into  the  suitability  and 
sufficiency  of  the  sanitary  accommodation  exist- 
ing in  the  factory,  and  had  found  the  accommo- 
dation to  be  suitable  and  sufficient. 

The  question  for  the  opinion  of  the  court  was 
whether  they  had  jurisdiction  to  hear  evidence 
upon  or  decide  the  question  of  the  suitability  or 
sufficiency  of  the  accommodation  existing  in  the 
factory  or  required  by  the  notice. 

The  Attorney-General  (Sir    R.  Finlajr,   Q.C.), 
Sutton,  and  Muir  for  the  appellant. — This  case 
depends  upon  the  construction  to  be  placed  upon 
certain  sections  in  the  Factory  and  Public  Health 
Acts.    By  sect.  4  of  the  Faotory  and  Workshop 
Act  1878  (41  Vict.  c.  16),  "  where  it  appears  to 
any   inspector   under   this    Act    that    any  act, 
neglect,  or   default  in  relation  to  any    .    .    . 
water-closet    ...    in  a  factory  or  workshop  is 
punishable  or  remediable  under  the  law  relating 
to  public  health,  but  not  under  this  act,  that 
inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  in 
whose  district   the   factory    ...    is   situate, 
and  it  shall  be  the  duty  of  the  sanitary  authority 
to  make  such  inquiry  into  the  subject  of  the 
notice  and  take  such  action  thereon  as  to  that 
authority  may  seem  proper  for  the  purpose  of 
enforcing  the  law."    So  it  will  be  seen  that  under 
the  Act  of  1878  the  duty  of  inquiry  and  of  taking 
action  vested  with  the  sanitary  authority  only. 
Sect.  22  of  the  Publio  Health  Acts  Amendment 
Act  1890  contains  the  provisions  as  to  sanitary 
conveniences    in  factories,  and    it    provides    a 
remedy.    Before  the  magistrates  the  notice  and 
order  are  final,  though  there  is    an  appeal  to 
quarter  sessions  under  sect  7.    The  next  step  in 
the  legislation  was  sect.  2  of  the  Factory  and 
Workshop  Act  1891  (54  &  55  Vict.  o.  75),  whioh 
provides  that  "  where  notice  of  an  act,  neglect, 
or  default  is  given  by  an  inspector  under  the  said 
sect.  4    ...    to  a  sanitary  authority,  and  pro- 
ceedings are  not  taken    .    .    .    for  punishing  or 
remedying    the   act,   neglect,    or    default,    the 
inspector   may  take   the   like   proceedings    for 
punishing  or  remedying  the  same  as  the  sanitary 
authority  might  have  taken,  and  can  recover  any 
expenses  from  the  sanitary  authority  not  recovered 
from  the  other  person.    So  it  would  seem  that  if 
the  8anitary  authority  do   not  move  after  the 
notice  mentioned  in  sect.  4  of  the  Act  of  1878 
the  inspector  can  take  the  like  proceedings  him- 
self.   The  question,  therefore,  is,  does  this  section 
give  the  inspector  power  to  serve  a  notice  under 
sect.  22  of  the  Public  Health  Acts  Amendment 
Act  1890,  from  which  there  is  no  appeal  except  to 
quarter  sessions.    We  contend  that  the  inspector 
is  in  the  same  position  as  the  sanitary  authority, 
either  with  or  without  an  appeal  under  sect.  7  of 
the  Publio  Health  Acts  Amendment  Act  1890. 
By  sect.  3  of  the  Faotory  and  Workshop  Aot 
1895  "  where  notice  of  an  act,  neglect,  or  default 
is  given  by  an  inspector  under  sect.  4  of  the  prin- 
cipal Act,"  that  is  the  Aot  of  1878,  "  to  a  sanitary 
authority,  it  shall  be  the  duty  of  the  sanitary 
authority  to  inform  the  inspector  of  the  pro- 
ceedings taken  in  consequence  of  the  notice,"  and 


MAGISTRATES'   CASES. 


81 


QJB.  Div.] 


Tbacbt  (app.)  v.  Pretty  (reep.). 


[Q.B.  Dit. 


farther,  the  time  in  sect*  2  of  the  Act  of  1891  is 
altered  to  one  month.  The  summons  clearly 
brings  out  what  the  charge  was,  and  the  first 
letter  to  the  sanitary  authority  was  in  accordance 
with  sect  4  of  the  Act  of  1878.  Then  a  notice  is 
given  for  the  non-compliance  with  which  the 
present  summons  is  issued.  The  point  in  this 
case  is  anew  one.  But,  even  if  the  sanitary  autho- 
rity come  to  the  conclusion  that  there  is  no  act, 
neglect,  or  default,  the  inspector  can  proceed 
further,  otherwise  sect.  2  (2)  of  the  Factory  and 
Workshop  Act  1891  would  be  a  nullity.  The 
intention  of  the  section  is  to  give  a  sort  of  appeal 
The  effect  of  the  two  sections  is  that  the  inspector 
may  giye  notice  to  the  sanitary  authority,  but  if 
they  take  no  action  then  the  inspector  himself 
can  take  proceedings.  In  a  borough  such  as 
Ipswich  the  only  way  by  which  proceedings  can 
be  taken  is  by  a  notice,  and  further  it  should  be 
noticed  that  the  sanitary  authority  do  not  act 
altogether  independently,  but  under  sect.  3 
of  the  Act  of  1895  they  must  keep  the 
inspector  informed  as  to  any  proceedings 
taken.  They  also  referred  to  Public  Health 
Act  1875  (38  &  39  Vict  c.  55),  ss.  36,  38. 
Sect  38  deals  with  factories,  and  shows  what  the 
law  was  at  that  time  before  the  Factories  and 
Workshops  Acts.  Sect.  68  of  the  Factory  and 
Workshop  Act  1878  shows  the  powers  inspectors 
hare  for  carrying  the  Act  into  force  and  for 
satisfying  themselves ;  and  sect.  7  of  the  Public 
Health  Acts  Amendment  Act  1890  giyes  the 
right  of  appeal  to  quarter  sessions,  except 
where  there  is  an  appeal  to  the  Local  Govern- 
ment Board  under  sect.  268.  Where  sect  22  of 
the  Public  Health  Acts  Amendment  Act  1890  is 
in  force,  and  the  provisions  of  sect  38  of  the 
Public  Health  Act  1875  superseded,  the  only 
remedy  is  that  provided  by  sect.  22 ;  and  so  if  the 
local  authority  will  not  take  proceedings,  sect  2 
of  the  Factory  and  Workshop  Act  1891  is  of  no 
use,  for  the  inspector  cannot  give  the  notice. 
[Philltmobb,  J. — Where  in  the  Public  Health 
Acts  Amendment  Act  1890  do  you  get  the  powers 
given  to  the  inspector  P]  The  sanitary  authority 
get  their  powers  under  sect  4  of  the  Factory  and 
Workshop  Act  1878,  and  so  all  those  powers  are 
open  to  the  inspector.  Under  sect.  3  of  the 
Factory  and  Workshop  Act  1895  the  word  "  pro- 
ceedings" includes  the  step  by  the  local  authori- 
ties in  giving  the  notice.  Where  the  sanitary 
conveniences  are  not  proper,  the  factory  becomes 
one  kept  not  in  accordance  with  the  Acts ;  and 
sect  81  of  the  Factory  and  Workshop  Act  1878, 
and  sect  35  of  the  Act  of  1895  show  how  such  a 
factory  is  dealt  with.  Sect  35  of  the  Act  of  1895 
applies  where  sect  22  of  the  Public  Health  Act 
1890  does  not  But  the  inspector  has  the  same 
powers  as  the  sanitary  authority,  and  there  would 
be  the  same  appeal  under  sect.  7  of  the  Act  of 
1890.  There  are,  therefore,  two  classes  of  pro- 
ceedings. First  those  within  the  Act  of  1890  for 
noncompliance  with  sect.  35  of  the  Factory  and 
Workshop  Act  1895,  and  in  such  cases  the  magis- 
trates can  go  into  the  facts.  The  others  are 
those  within  the  Act  for  non-compliance  with  the 
notice,  and  in  such  a  case  the  magistrates  cannot 
into  the  facts.    In  such  cases  the  notice  is 
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heard  at  one  stage  of  theproceedings  or  another. 
Sect  22  of  the  JPublic  Health  Acts  Amendment 
Act  1890  gives  no  appeal  to  the  Local  Govern- 
ment Board,  but  instead  of  that  an  appeal  is 
allowed  by  sect  7  to  quarter  sessions — that  is, 
where  the  requisition  is  by  the  statutory 
authority.  But  where  the  notice  is  given  by  the 
inspector  no  appeal  is  provided  for.  If  the 
Public  Health  Acts  Amendment  Act  1890  is  not 
adopted  by  the  urban  authority,  and  in  all  rural 
districts,  the  section  that  governs  is  sect  35  of 
the  Factory  and  Workshop  Act  1895,  and  in  such 
a  case  there  are  two  judicial  hearings.  If  the 
Crown  is  right  in  their  contention,  where  an 
inspector  gives  a  notice  under  sect  2  of  the 
Factory  and  Workshop  Act  1891,  the  owner  of  a 
factory  has  no  right  of  appeal  and  no  means  of 
having  an  inquiry.  Sect  4  ef  the  Factory  and 
Workshop  Act  1878  was  intended  to  enable  a 
factory  inspector  to  call  the  sanitary  authority's 
attention  to  nuisances  which  they  ought  to  get 
abated.  The  duty  of  the  sanitary  authority 
under  the  section  is  to  make  inquiry  and  see  if 
the  notice  is  well  founded.  In  this  case  they  have 
done  all  that  they  are  required  by  law  under  that 
section,  or  sect.  22  of  the  Act  of  1890.  The  mean- 
ing of  the  word  "  proceeding  "  in  sect.  2  (2)  of  the 
Factory  and  Workshop  Act  1891  is  where  pro- 
ceedings ought  to  be  taken.  The  inspector  cannot 
himself  find  as  a  fact  that  there  has  been  an  act, 
neglect,  or  default.  There  must  be  some  judicial 
determination.    He  referred  to 

St.  Luke's  Vestry  v.  Lewie,  5LT.  Bep.  608 ;  1 

B.  AS.  865; 
Hargreavee  v.  Taylor,  8  L.  T.  Bep.  149  ;  3  B.  &  S. 

613. 

The  Attorney-General  in  reply. 

Cur.  adv.  vuU. 

Jan.  18.— Lord  Alvbbstonb,  C.J.  read  the 
following  judgment : — This  case  raises,  in  my 
opinion,  questions  of  very  considerable  difficulty, 
and  I  express  my  judgment  with  great  hesitation. 
After  the  best  consideration  I  can  give  I  have, 
however,  come  to  the  conclusion  that  the  appel- 
lant is  entitled  to  judgment  The  substantial 
question  which  arises  is  whether  upon  a  summons 
for  penalties  under  sub-sect.  3  of  sect.  22  of  the 
Public  Health  Acts  Amendment  Act  1890,  for 
neglect  to  comply  with  a  notice  given  by  a  factory 
inspector,  it  is  competent  for  the  magistrates  to 
receive  evidence  upon  the  merits  as  to  the  neces- 
sity for  the  sanitary  accommodation  required  by 
such  notice.  The  difficulty  arises  from  the  fact 
that  the  powers  of  the  factory  inspector  in  the 
matter  are  given  by  reference  to  the  powers 
of  the  sanitary  authority  under  the  JPublic 
Health  Act ;  and  we  have  to  determine  to  what 
extent  the  powers  of  the  sanitary  authority  are 
transferred  under  the  general  words  used. 
Certain  other  incidental  points  arise  which  I  will 
consider  in  the  course  of  my  judgment.  In 
dealing  with  cases  of  legislation  by  reference,  I 
think  that  as  a  rule,  the  primary  consideration  to 
be  kept  in  view  is  the  general  scone  and  object  of 
the  amending  legislation,  as  this  affords  more 
guide  as  to  whether  a  wide  or  narrow  interpreta- 
tion is  to  be  put  upon  general  words  or  expres- 
sions capable  of  a  wider  or  narrower  meaning. 
By  the  4th  section  of  the  Factory  and  Workshop 
Act  1878  it  is  provided  that  where  it  appears  to 
an  inspector  under  the  Act  that  any  neglect  or 
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default  under  the  Act  in  relation  to  any  water- 
closet,  earth  closet,  or  other  matter  in  the  factory 
or  workshop  is  punishable  or  remediable  under 
the  law  relating  to  public  health,  and  not  under 
the  Factory  and  Workshop  Act  1878,  the 
inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  of  the 
district,  and  it  shall  be  the  duty  of  the  sanitary 
authority  to  make  such  inquiry  into  the  subject 
of  the  notice  and  take  such  action  thereon  as  to 
the  authority  may  seem  proper  for  the  purpose  of 
enforcing  the  law.  By  the  same  section  it  was 
provided  that  an  inspector  under  the  Act  may  for 
the  purposes  of  the  section  take  with  him  to  the 
factory  a  medical  officer  of  health,  inspector  of 
nuisances,  or  other  officer  of  the  sanitary  autho- 
rity. The  material  provisions  of  the  law  relating 
to  public  health  which  were  in  force  at  that  time 
— namely,  at  the  passing  of  the  Factory  and 
Workshop  Act  1878— are  to  be  found  in  sects.  35, 
36,  and  38  of  the  Public  Health  Act  1875.  The 
most  material  section  is  the  38th,  which  provided 
that,  where  it  appeared  to  any  local  authority  by 
the  report  of  their  surveyor  that  any  house  is 
used  or  intended  to  be  used  as  a  factory  in  which 
persons  of  both  sexes  were  employed,  the  local 
authority  might,  if  they  thought  fit,  by  written 
notice  require  the  owners  withm  a  time  specified 
in  the  notice  to  construct  a  sufficient  number  of 
water-closets,  earth  closets,  or  privies  for  the 
separate  use  of  each  sex.  The  section  provided  a 
penalty  for  neglect  to  comply  with  such  notice. 
No  appeal  was  provided  against  the  require- 
ments of  the  local  authority  under  this  Act.  By 
sect  22  of  the  Public  Health  Acts  Amendment 
Act  1890,  whioh  is  the  section  under  which  this 
case  arises,  further  powers  were  given  to  the 
sanitary  authority.  Sub-sect.  1  of  that  section 
provides  that  every  building  used  as  a  workshop 
shall  be  provided  with  sufficient  and  suitable 
accommodation  in  the  way  of  sanitary  con- 
venience, having  regard  to  the  number  of  persons 
employed,  and  also  where  persons  of  both  sexes 
are  employed  with  proper  separate  accommoda- 
tion for  persons  of  each  sex.  It  further  provides 
by  sub-sect.  2  that  where  it  appears  to  an  urban 
authority  on  the  report  of  their  surveyor  that 
the  provisions  of  the  section  are  not  complied 
with  they  may  by  written  notice  require  the 
owner  or  occupier  to  make  such  alterations  and 
additions  therein  as  may  be  required  to  give  such 
sufficient,  suitable,  and  proper  accommodation. 
Sub-sect.  3  prescribes  a  penalty  for  neglect  or 
refusal  to  comply  with  such  notice.  Pausing  for 
a  moment,  it  was  contended  on  behalf  of  the 
respondents  that  under  this  section  the  urban 
authority  could  only  give  a  general  notice 
requiring  the  owner  or  occupier  to  provide  suffi- 
cient and  proper  accommodation  ;  on  behalf  of 
the  appellant  it  was  contended  that  the  urban 
authority  must  by  the  notice  specify  the  altera- 
tions and  additions  which  they  require  to  be  made. 
1  think  the  latter  view  is  correct-  The  section 
provides  a  penalty  for  neglect  or  refusal  to 
comply  with  the  notice.  It  would,  I  think,  be 
inconsistent  with  such  an  enactment  that  the 
notice  should  be  in  general  terms  only,  as 
the  person  to  whom  it  was  given  would  in 
that  case  have  no  means  of  knowing  how 
he  could  avoid  the  liability  to  a  penalty. 
But,  in  addition,  by  sect.  7  of  the  same  Act, 
an  appeal  to  quarter  sessions  is  given  against  any 


requirement  of  a  local  authority,  and  I  think  it 
was  intended  that  on  such  an  appeal  not  only  the 
question  of  the  necessity  for  some  additional 
accommodation,  but  also  the  reasonableness  or 
propriety  of  the  amount  of  the  accommodation 
required  by  the  notice  might  be  raised.  It  was 
further  contended  before  us  on  behalf  of  the 
respondents  that  sect.  4  of  the  Act  of  1878  did 
not  apply  to  this  section,  that  sect.  4  enabled 
notice  to  be  given  only  in  the  case  of  some 
neglect  or  default  in  relation  to  an  existing  water- 
closet,  earth  closet,  privy,  or  ash-pit,  and  not  in 
relation  to  alleged  insufficiency  of  accommodation. 
In  my  opinion  this  contention  is  unsound.  I 
think  the  factory  inspector  may  give  notice  to  the 
sanitary  authority  in  respect  of  a  neglect  by  the 
owner  or  occupier  of  a  factory  to  comply  with  the 

?  revisions  of  sub-sect.  1  of  sect.  22  of  the  Act  of 
890.    I  may  further  point  out  that  this  seems  to 
be  placed  beyond  all  doubt  by  the  provisions  of 
sect.  35  of  the  Factory  and  Workshop  Act  1895, 
whioh  provides  that  in  every  place  where  sect  22 
of  the  Public  Health  Acts  Amendment  Act  1890 
is  not  in  force  every  factory  or  workshop  where 
persons  of  both  sexes  are  employed  shall  have 
separate  accommodation,  and  that  a  factory  or 
workshop  in  which  there  is  contravention  of  this 
section  shall  be  deemed  not  to  be  occupied   in 
conformity  with  the  Factory  and  Workshop  Act 
1878.    If  sect  22  of  the  Act  of  1890  is  in  force 
the  rights  and  duties  of  the  parties  must  be 
governed  by  that  section.    Thus  far  I  have  only 
considered  the  powers  which  were  given  to  the 
factory  inspector  to  put  the  sanitary  authority  in 
motion ;  but  by  sub-sect.  2  of  tect.  2  of  the  Act  of 
1891,  under  which  the  particular  question  in  this 
case  arises,  it  is  provided  that  where  notice  of  an 
act,  neglect,  or  default  is  given  by  the  sanitary 
inspector  under  sect  4  of  the  Act  of  1878  to  a 
sanitary  authority  and  proceedings  are  not  taken 
within  a  reasonable  time  (fixed  by  sub-sect.  2  of 
sect  3  of  the  Factory  and  Workshop  Act  1895 
at  one  month)  for  punishing  or  remedying  the  act, 
neglect,  or  default  the  inspector  may  take  the  like 
proceedings  for  punishing  or  remedying  as  the 
sanitary  authority  might  nave  taken.    The  ques- 
tion which   arises  in  this  case  is  whether  the 
words  "  like  proceedings  for  punishing  or  remedy- 
ing "  are  confined  to  legal  proceedings  in  respect 
of  the  neglect  of  an  owner  or  occupier  to  comply 
with   the  notice  given  by  an  urban  authority 
under  sub- sect  2  of  sect  22  of  the  Public  Health 
Act  of  1890,  or  do  they  give  the  factory  inspector 
the  right  himself  to  give  a  notice  under  sub-sect.  2 
of  sect.  22  of  the  Act  of  1890  requiring  alterations 
and  additions  to  be  made.    The  question  is,  as  I 
have  said,  one  of  very  great  difficulty.    The  word 
"  proceedings  "  is  not  the  word  one  would  have 
expected  to  find  as  applicable  to  a  notice  or 
requirement     Moreover,    unless   a   requirement 
given  by  a  factory  inspector  is  subject  to  the 
appeal  to  quarter  sessions,  under  sect  7  of  the 
Act  of  1890,  as  in  the  case  of  a  requirement  by 
the  local  authority,  I  should  without  hesitation 
have   come   to   the   conclusion    that  a  factory 
inspector  was  not  entitled  to  give  such  notice. 
It  seems  to  me  clear  that  the  Legislature  could 
not,  without  express  words,  make  the  opinion  of  a 
factory  inspector  as  to  the  amount  of  accommoda- 
tion required  final  and  conclusive  upon  the  factory 
owner  or  occupier.    But  the  words  in  sub- sect  2* 
of  seat.  2  of  the  Aot  of  1891  are  "the  like  pro- 
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ceedings  for  punishing  or  remedying  the  same," 
and  unless  we  hold  that  the  factory  inspector 
may  give  the  notice  provided  by  sub-sect.  2  of 
sect  22  of  the  Act  of  1890,  it  seems  to  me  that  we 
should  be  giving  no  effect  to  the  words  "  proceed- 
ings for  remedying "  as  distinguished  from 
punishing.  It  is  here,  I  think,  that  we  get 
assistance  in  considering  what  is  the  general 
tendency  and  scope  of  the  legislation.  By  the 
Act  of  1878  the  factory  inspector  could  only  give 
notice  to  the  sanitary  authority.  The  sanitary 
.authority  could  only  give  a  general  notice  to  the 
factory  owner.  By  the  Act  of  1890  further 
powers  are  given  to  the  sanitary  authority  and 
an  appeal  is  provided  against  the  requirement. 
Sect.  2  of  the  Act  of  1891  appears  to  deal  with  the 
case  where  the  sanitary  authority  for  some 
reason  or  other  does  not  take  sufficient  steps  to 
exercise  their  powers,  and  I  think  we  can  gather 
from  this  course  of  legislation  that  it  was  intended 
to  supplement  the  powers  of  the  sanitary  autho- 
rity by  giving  the  factory  inspector  an  indepen- 
dent power  of  taking  proceedings  for  remedying 
and  punishing  in  cases  in  which  the  sanitary 
authority  neglected  to  act  It  was  contended 
before  us  by  the  respondents  that  no  appeal  was 
given  in  the  case  of  a  notice  of  requirement 
served  by  the  factory  inspector.  I  have  already 
said  that  if  I  had  come  to  this  conclusion  I  should 
not  have  decided  in  favour  of  the  appellant; 
but  if  the  view  which  I  have  taken  is  correct — 
viz.,  that  the  factory  inspector  stands  in  the 
place  of  the  local  authority  for  the  purpose  of 
giving  a  notice  of  requirement  under  sub-sect.  2 
of  sect  22  of  the  Act  of  1890— then  in  my 
opinion  the  words  "  like  proceedings "  would 
render  any  such  notice  the  subject  of  appeal 
under  sect  7  of  the  same  act.  If  this  view  be 
correct,  effect  would  be  given  to  that  which  I 
gather  to  have  been  the  intention  of  the  Legis- 
lature without  any  injustice  to  the  factory  or 
workshop  owner.  The  notice  given  by  the  factory 
inspector  will  be  subject  to  appeal,  and,  if  not 
appealed  against,  would  have  the  same  effect  as  a 
notice  given  by  the  sanitary  authority.  There 
remains  one  other  contention  of  the  respondents 
which  must  be  noticed.  It  was  urged  that  upon 
the  hearing  of  a  summons  under  sub- sect.  3  of 
sect  22  of  the  Act  of  1890,  founded  upon  the 
notice  given  by  the  urban  sanitary  authority  or 
the  factory  inspector,  the  question  of  the  neces- 
sity for,  or  reasonableness  of,  the  requirements 
specified  in  such  notice  could  be  examined.  That 
such  question  cannot  be  raised  in  the  case  of  a 
notice  of  requirement  given  by  a  sanitary  autho- 
rity is  in  my  opinion  decided  not  only  by  the 
terms  of  the  section  itself,  but  by  a  long  series  of 
decisions  referred  to  the  Attorney-dieneral  in , 
reply.  Upon  such  a  summons,  in  my  opinion,  the 
only  question  which  could  be  raised  is  whether 
there  has  been  a  neglect  or  refusal  to  comply  with 
such  notice.  Any  question  as  to  the  validity  of 
the  requirements  must  be  raised,  if  at  all,  by 
appeal  to  quarter  sessions.  I  do  not  think,  more- 
over, that  the  argument  that  there  is  a  distinc- 
tion in  the  case  of  a  notice  given  by  the  factory 
inspector  in  this  respect  can  be  maintained.  It 
*as  urged  that  because  such  a  question  would  be 
open,  in  the  case  of  proceedings  taken  under 
sect  81  of  the  Factory  and  Workshop  Act  1878 
in  respect  of  a  breach  of  sect  35  of  the  Factory 
-and  Workshop  Act  1895,  it  also  ought  to  be 


open  in  the  case  of  proceedings  taken  by  a  factory 
inspector  under  sub-sect  3  of  sect.  22  of  the  Act 
of  1890.  For  the  reasons  I  have  given  in  the 
earlier  part  of  my  judgment  I  do  not  think  this 
contention  can  prevail.  I  think  that  if  a  notice 
can  be  given  by  a  factory  inspector  under  sub- 
sect  2  of  sect.  22,  it  has  the  same  effect,  if  not 
appealed  against,  for  all  purposes,  as  a  notice 
given  by  the  sanitary  authority.  For  the  above 
reasons  I  am  of  opinion  that  judgment  should  be 
given  for  the  appellant  and  the  case  remitted  to 
the  magistrates.  My  brother  Darling  desires  me 
to  add  that  he  agrees  with  my  judgment  I  have 
just  delivered. 

Grantham,  J.  read  the  following  written 
judgment :  -—The  difficulty  that  has  arisen  in  this 
case  in  determining  the  power  of  factory 
inspectors,  has  been  caused  entirely  by  the 
system,  unfortunately  so  often  adopted  in  the 
present  day,  of  legislating  by  reference  to  other 
Acts  and  by  the  incorporation  of  sections  of 
earlier  Acts  of  Parliament.  The  references 
backwards  and  forwards  throughout  the  Act  and 
sections  of  Acts  in  dispute  are  most  bewildering 
and  perplexing,  and  I  am  not  surprised  that  the 
magistrates  misunderstood,  as  I  think  they  did, 
their  powers  in  the  proceedings  when  the  matter 
came  before  them.  If  the  history  of  the  factory 
legislation  of  the  nineteenth  century  is  con- 
sidered, and  particularly  that  of  the  past  twenty 
or  thirty  years,  it  will,  1  think,  be  found  that  the 
Legislature  has  advisedly  done  what  it  intended 
to  do — viz.,  gone  on  step  by  step  in  its  endeavour 
to  compel  the  owners  of  factories  to  put  them  in 
a  healthy  and  sanitary  condition.  Finding  its 
earliest  efforts  often  frustrated  and  failed  by  the 
supineness  or  self  interest  of  the  sanitary  autho- 
rities—whose aid  was  first  sought  to  carry  out  its 
views — the  Legislature  has  at  last  adopted  more 
drastic  measures,  and  as  the  inspectors  have  been, 
in  later  years  at  any  rate,  always  selected  for  this 
work  on  account  of  their  special  qualifications  for 
it,  the  Legislature  as  a  last  resort  has  placed  the 
inspectors  in  the  same  position  that  the  sanitary 
authorities  previously  occupied,  and  given  them 
power  to  order  the  necessary  work  to  be  done, 
and  if  not  done  of  enforcing  the  fines  leviable  for 
the  breaches  of  the  law  in  failing  to  obey  the 
inspectors'  orders.  It  should  not  be  forgotten 
that  the  experience  of  factory  inspectors  is  gained 
by  their  supervision  of  factories  over  the  whole  of 
England,  whereas  the  surveyor  of  the  local  autho- 
rity in  many  cases  has  no  experience  of  this  kind 
whatever,  and  as  the  Legislature  has  given  to  the 
sanitary  authority  (as  many  legal  decisions  show) 
the  absolute  discretion  of  determining  whether 
work  is  to  be  done  or  not  subject  to  the  over- 
riding decision  of  the  court  of  quarter  sessions, 
it  would  be  strange  indeed  if  this  same  power 
should  not  be  confided  to  the  more  experienced 
inspector.  Not  only  is  the  sanitary  inspector 
often  inexperienced  in  the  special  requirements 
of  factories  to  make  them  properly  healthy 
and  sanitary,  but  he  is  sometimes  liable  to  be 
influenced  by  the  factory  owner,  who  is  not 
infrequently  one  of  the  leading  magistrates  of  the 
borough  in  which  the  factory  is  situate.  Let  us 
see  therefore  whether  the  sequence  of  legislation 
does  or  does  not  bear  out  the  views  that  I  have 
thus  far  expressed.    The  first  Factory  Act  was 

5assed  as  long  ago  as  1802  (42  Geo.  3,  c.  73). 
'hat  Act  dealt  not  only  with  the  morals  and  the 
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religious  teaching  of  those  working  in  factories, 
bnt  also  with  the  hours  of  labour,  and  the  ventila- 
tion and  light  of  the  factory.  It  was  in  fact  the 
foundation  of  all  subsequent  factory  legislation. 
It  was  amended  by  various  subsequent  Acts  until 
we  come  to  the  Act  of  19  &  20  Vict.,  which  incor- 
porated most  of  the  preceding  Acts,  and  was 
called  the  Factory  Act  1856.  But  no  sooner  was 
that  Act  passed  than  amendments  and  extensions 
followed  each  other  in  rapid  succession  until  after 
the  passing  of  the  Public  Health  Act  1875  we 
came  to  the  Act  of  1878,  which  practically 
repealed  all  former  Acts,  and  codifying  as  it  did 
the  existing  legislation,  also  enlarged  the  powers 
of  the  sanitary  authorities,  and  brought  more 
factories  within  the  purview  of  the  Act.  Unfor- 
tunately even  in  this  comprehensive  Act  of  1878, 
the  Legislature  referred  back  to  the  Public 
Health  Act  of  1875,  and  incorporated  some  of  its 
sections  instead  of  making  it  a  complete  Act. 
The  Acts  now  applying  to  this  particular  matter 
commence  therefore  with  the  Act  of  1875,  sect  38 
of  which  is  in  these  words :  "  Where  it  appears  to 
any  local  authority  by  the  report  of  tneir  sur- 
veyor that  any  house  is  used  or  intended  to  be 
used  as  a  factory  or  building  in  which  persons  of 
both  sexes  are  employed  or  intended  to  be 
employed  at  one  time  in  any  manufacture,  trade, 
or  business,  the  local  authority  may,  if  they  think 
fit,  by  written  notice,  require  the  owner  or  occu- 
pier of  such  house,  within  the  time  therein 
rified,  to  construct  a  sufficient  number  of  water- 
rts,  earth  closets,  or  privies  and  ashpits  for  the 
separate  use  of  each  sex.  Any  person  who  neglects 
or  refuses  to  comply  with  such  notice  shall  be  liable 
for  each  default  to  a  penalty  not  exceeding  20Z., 
and  to  a  further  penalty  not  exceeding  40«.  for 
everyday  during  which  the  default  is  continued.99 
That  Act  was  extended  by  the  Public  Health  Acts 
Amendment  Act  of  1890,  sect.  22  of  which  is  as 
follows :  "(1)  Every  building  used  as  a  workshop  or 
manufactory,  or  where  persons  are  employed  or 
intended  to  be  employed  in  any  trade  or  business, 
whether  erected  before  or  after  the  adoption  of 
this  part  of  the  Act,  in  any  district,  shall  be  pro- 
vided with  sufficient  and  suitable  accommodation 
in  the  way  of  sanitary  conveniences,  having  regard 
to  the  number  of  persons  employed  in,  or  in 
attendance  at,  such  building,  and  also  where 
persons  of  both  sexes  are  employed,  or  intended 
to  be  employed  or  in  attendance,  with  proper 
separate  accommodation  for  persons  of  each  sex. 
(2)  Where  it  appears  to  an  urban  authority  on 
the  report  of  their  surveyor  that  the  provisions  of 
this  section  are  not  complied  with  in  the  case  of 
any  building  the  urban  authority  may,  if  they 
think  fit,  by  written  notice,  require  the  owner  or 
occupier  of  any  such  building  to  make  such  altera- 
tions and  additions  therein  as  may  be  required  to 
give  such  sufficient,  suitable,  and  proper  accom- 
modation as  aforesaid.  (3)  Any  person  who 
neglects  or  refuses  to  comply  with  any  such 
notice  shall  be  liable  for  such  default  to  a  penalty 
not  exceeding  20Z.,  and  to  a  daily  penalty  not 
exceeding  40*.  (4)  Where  this  section  is  in  force 
sect.  38  of  the  Public  Health  Act  1875  shall  be 
repealed."  By  this  sect.  22,  therefore,  suitable 
accommodation  was  to  be  provided  by  way  of 
sanitary  conveniences  having  regard  to  the 
number  of  persons  employed  in  any  factory; 
and  the  initiation  of  proceedings  is  to  be  "on 
the  report  of  the  surveyor  of  the  urban  autho- 


rity," which  authority  by  written  notice  could 
require  such  additions  to  be  made  as  would 
provide  sufficient  accommodation  in  the  factoryr 
the  enforcement  of  their  notice  being  by  applica- 
tion for  penalties  in  the  usual  way.  By  these 
Acts,  therefore,  the  local  authority — that  is  to 
say,  the  mayor,  aldermen,  and  burgesses  in  a 
borough  like  Ipswich — had  power  in  such  a 
factory  as  this,  by  written  notice,  to  compel  the 
owner  or  occupier  for  the  time  being  to  provide 
a  sufficient  number  for  each  sex,  under  the  penalty 
of  a  heavy  fine  for  failure  to  comply  with  the 
order.  There  was  no  appeal  to  the  magistrates 
against  this  order,  but,  under  sect.  7  of  the  Public 
Health  Acts  Amendment  Act  1890,  "  any  person 
aggrieved  by  any  order,  determination,  or  re- 
quirement of  a  local  authority  under  this  Act 
may  appeal  in  manner  provided  by  the  Summary 
Jurisdiction  Acts  to  a  court  of  quarter  sessions. 
To  enforce  the  penalty,  however,  the  local  autho- 
rity had  to  apply  to  the  Court  of  Summary  Juris- 
diction, which  court,  however,  had,  as  I  have  just 
said,  no  power  to  inquire  into  the  merits  of  the 
order.  By  these  Acts  it  will  be  noted  that  it  was 
left  to  the  surveyor  to  the  sanitary  authority  to 
report  to  the  local  authority,  and  it  can  well  be 
imagined  that  the  surveyor — an  official  knowing 
much,  perhaps,  of  bricks  and  mortar  and  ox 
drainage — would  know  but  little  of  factory  re- 

2[uirements;  and  by  the  time  that  the  Act  of 
878  was  passed,  it  was  evident  that  the  Legisla- 
ture had  found  that  the  surveyor  of  the  local 
authority  was  not  sufficiently  alive  to  the  sani- 
tary deficiencies  and  requirements  of  factories, 
for  by  sect  4  of  the  Factory  and  Workshop  Act 
of  1878  it  is  expressly  provided  that  it  shall  be 
the  duty  of  the  (factory)  inspector  to  give  notice 
to  the  sanitary  authority  of  the  neglect  or  de- 
fault in  the  factory.  The  section  reads  as  follows  : 
"  Where  it  appears  to  an  inspector  under  this  Act 
thst  any  act,  neglect,  or  default  in  relation  to  any 
drain,  water-closet,  earth  closet,  privy,  ashpit, 
water  supply,  nuisance,  or  other  matter  in  a> 
factory  or  workshop  is  punishable  or  remediable 
under  the  law  relating  to  public  health,  but  not 
under  this  Act,  that  inspector  shall  give  notice  in 
writing  of  such  act,  neglect,  or  default  to  the 
sanitary  authority ;  ana  it  shall  be  the  duty  of 
the  sanitary  authority  to  make  such  inquiry  into- 
the  subject  of  the  notice,  and  take  such  action, 
thereon  as  to  that  authority  may  seem  proper  for 
the  purpose  of  enforcing  the  law.  An  inspector 
under  this  Act  may,  for  the  purpose  ox  this 
section,  take  with  him  into  a  factory  or  a  work- 
shop a  medical  officer  of  health,  inspector  of 
nuisances  or  other  officer  of  the  sanitary  autho- 
rity." It  was  evidently  found,  therefore,  that 
the  local  surveyor  was  remiss  in  giving  notice  or 
in  initiating  these  inquiries,  so  he  was  supplanted 
or  at  any  rate  the  factory  inspector  was  given 
equal  powers  of  initiating  proceedings.  But  it 
being  still  hoped  that  the  local  sanitary  authority 
would  see  that  proper  sanitary  requirements  were 
provided  when  their  attention  was  officially  drawn 
by  the  inspector  to  the  omission,  the  power  to- 
compel  the  owner  to  remedy  the  default  was  still 
left  with  the  sanitary  authority.  It  is  common 
knowledge,  however,  that  in  many  cases  the  local 
sanitary  authority  for  various  reasons  declined  to 
or  at  any  rate  did  not  act  Sometimes  no  doubt 
because  the  influence  of  the  factory  owner  was 
paramount  in  the  borough  in  which  his  factory  "\ 
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situated,  and  sometimes  from  ignorance.    Hence 
the  Legislature  had  again  to  make  the  law  more 
stringent,  and  the  Factory  and  Workshop  Act 
1891  was  passed.    Sect.  2  is  in  these  words ;  "(I) 
Sect  4  of  the  principal  Act  shall  apply  to  work- 
shops conducted  on  the  system  of  not  employing 
any  child,  young  person,  or  woman  therein,  and 
to  laundries.  (2)  Where  notice  of  an  act,  neglect,  or 
default  is  given  by  an  inspector  under  the  said  sect  4 
as  amended  by  this  Act  to  a  sanitary  authority, 
and  proceedings  are  not  taken  within  a  reasonable 
time  for  punishing  or  remedying  the  act,  neglect, 
or  default,  the  inspector  may  take  the  like  pro- 
ceedings for  punishing  or  remedying  the  same  as 
the  sanitary  authority  might  have   taken,  and 
shall  be  entitled  to  recover   from  the  sanitary 
authority  all  such  expenses  in  and   about  the 
proceedings  as  the  inspector  incurs  and  are  not 
recoverable  from  any  other  person,  and  have  not 
been  incurred  in  any  unsuccessful  proceedings." 
In  other  words,  it  having  been  found  that  the 
local  authority  would  not  do  its  duty,  the  factory 
inspector  was  given  an  overriding  authority  to 
get  the  work  done.    Power  is  given,  it  will  be 
noticed,  to  the  factory  inspector  to  take  the  like 
proceedings  as  the  sanitary  authority  might  have 
taken  where  the  sanitary  authority  had  not  taken 
proceedings  within  a  reasonable  time  to  remedy 
the  default  previously  notified  to  him.    To  find 
out    the    powers,    therefore,   that    the   factory 
inspector  now  possesses  you  have  only  to  refer 
back  to  the  previous  Acts  to  see  what  powers  the 
sanitary  authority   previously  possessed.    Now, 
by  the  Public  Health  Act  1875  and  the  Factory 
and  Workshop  Act  1878  the  local  authority  had 
power  to  order  certain  work  to  be  done,  and  the 
order  being  made,  the  magistrates  had  no  power 
of  inquiring  into  the  reasonableness  or  not  of  the 
order,  though  the  Court  of  Quarter  Sessions  had. 
Yet  it  is  said  when  the  factory  inspector  gives 
the  order  the  magistrates  have  power  to  inquire 
into  its  reasonableness.    In  other  words,  it  is 
aaid  that  the  superior  authority  is  to  have  less 
power  than  the  inferior.     The  increased  powers 
of  the  inspector  do  not  end  here,  however,  for  the 
sanitary  authorities  having  evidently  excused  them- 
selves from  carrying  out  the  requirements  of  the 
inspector  on  the  ground  that  a  reasonable  time 
bad  not  elapsed  to  enable  them  to  do  so,  an  Act 
was  passed  by  which  they  were  to  take  their  pro- 
ceedings within  a    month  instead  of  within   a 
reasonable  time,  and  in  order  that  they  should 
pot  keep  the  inspectors  in  the  dark  as  to  their 
intentions  they  were  also  bound  to  give  notice  to 
the  inspector  of  the  proceedings  they  were  taking. 
The  section — sect.  3  of  the  Factory  and  Workshop 
Act  1895— reads  thus:  "(1)  Where  notice  of  an 
act,  neglect,  or  default  is  given  by  an  inspector 
under  sect.  4  of  the  principal  Act  to  a   sani- 
tary authority    it   shall    be    the    duty  of   the 
sanitary  authority  to  inform  the  inspector  of 
the  proceedings  taken  in   consequence   of   the 
notice.     (2)   In   sect.   2   of  the   Act   of    1891 
for  the  words  '  within  a  reasonable  time '  shall 
be  substituted  the  words  '  within  one   month.' " 
What  proceedings  P     How  can  it  be  said  that 
proceedings  meant  or  would  include  deliberations 
--deliberations  perhaps  resulting  in  determination 
not  to  proceed.      The   proceedings  referred  to 
seem  to  me  clearly  to  be  proceedings  to  remedy 
the  neglect  or  default,  in  fact  the  notice  to  pro- 
vide the  required  accommodation.    What  better 


language  could  the  legislation  have  adopted 
if  it  intended  to  give  the  factory  inspectors  the 
power  it  purports  to  give  them,  and  I  think  it  did 
give  them  P  Whether  rightly  gave  them  or  not 
is  no  question  for  us,  as  we  have  only  to  deter- 
mine whether  the  power  was  given  or  not,  but  as 
the  learned  counsel  ventured  to  suggest  that  the 
Legislature  could  not  have  intended  to  give  equal 
powers  to  the  female  factory  inspectors  as  it  had 
given  to  local  surveyors  and  sanitary  autho- 
rities, 1  may  add  that  as  their  experience  is 
gained,  like  that  of  male  inspectors,  from  a 
much  wider  area  —  viz.,  all  the  factories  of 
England — than  that  of  the  local  authority  whose 
experience  is  very  likely  to  be  limited  to  the  one 
factory  in  his  town,  their  knowledge  is  in  my 
judgment  likely  to  be  much  more  valuable  and 
reliable  than  that  of  any  local  authority  or  of 
the  local  surveyor  of  any  borough  in  England. 
When  the  case  was  first  argued  before  my 
brother  Channell  and  me  I  stated  that  I  was 
of  opinion  that  the  order  of  the  factory  inspector 
was  subject  to  the  appeal  to  quarter  sessions 

ai  to  any  person  aggrieved  by  an  order  of  a 
authority,  because  the  factory  inspector  has 
to  take  like  proceedings  as  the  local  authority. 
I  am  of  the  same  opinion  now,  but  that  is  not 
the  question  we  have  to  determine,  which  is, 
whether  or  not  the  court  of  summary  jurisdiction 
has  power  to  inquire  into  the  reasonableness  of 
the  order  of  the  factory  inspector,  but  as  the 
question  whether  "like  proceedings''  included 
like  "  liability  to  appeal  to  quarter  sessions  "  was 
not  argued  out  as  if  it  had  been  the  question  in 
dispute,  I  do  not  wish  to  be  bound  as  if  I  had 
given  judgment  on  that  question.  If  it  was 
necessary  to  show  the  reasonableness  of  the 
requirements  of  the  inspector  and  the  ignorance 
of  the  magistrates  of  the  usual  accommodation 

frovided  in  factories  I  might  add  that  by  a  report 
have  before  me  I  find  that  whereas  one  water- 
closet  for  every  seventy  persons  was  considered 
by  the  magistrates  sufficient  in  this  case,  yet  in 
London  and  all  the  principal  towns  in  England 
one  in  twenty  to  one  in  thirty  is  the  minimum 
number  provided.  With  regard  to  the  last  part 
of  sub-sect.  2  of  sect.  2  of  the  Factory  and 
Workshop  Act  1891  as  to  the  right  of  recovering 
expenses  incurred  by  factory  inspectors  in  taking 
proceedings  being  limited  to  expenses  not  incurred 
in  any  unsuccessful  proceedings,  I  do  not  feel  the 
same  difficulty  that  some  of  my  brothers  have 
felt.  The  word  proceedings  is  not  limited  to 
legal  or  magisterial  proceedings,  but  includes 
proceedings  taken  to  remedy  defaults  (the  same 
that  the  sanitary  authority  might  have  taken) 
i.e ,  they  include  the  carrying  out  of  structural 
alterations  or  methods  adopted  to  remedy  defects 
under  other  sections  of  the  Acts.  These  altera- 
tions or  methods  may  be  unsuccessful  to  remedy 
the  particular  defect  complained  of,  and  there- 
fore it  would  be  unfair  to  make  the  owner  of 
the  factory  pay  for  them,  and  to  avoid  that 
unfairness  these  words  have  been,  as  it  seems 
to  me,  inserted,  but  as  I  said  as  to  the  appeal 
to  quarter  sessions,  that  is  not  the  question 
we  have  to  determine.  For  these  reasons,  in 
my  judgment  the  case  must  go  back  to  the 
magistrates,  and  their  decision  quashed  on  the 
ground  that  they  had  no  power  to  decide 
as  to  the  suitableness  or  sufficiency  of  the 
accommodation. 
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Bexjcb,  J.  read  the  following  written  judg- 
ment : — I  am  of  opinion  that  the  judgment  of  the 
court  should  be  for  the  appellant.  I  think  that 
the  justices  had  no  jurisdiction  to  hear  evidence 
upon  or  to  decide  the  question  of  the  suitability 
or  sufficiency  of  the  accommodation  existing  in 
the  factory.  The  offence  charged  is  an  offence 
against  the  provisions  of  the  Public  Health  Acts 
Amendment  Act  1890  (53  &  54  Vict.  c.  59),  s.  22. 
One  difficulty  in  the  case  arises  from  the  circum- 
stance that  the  alleged  offence  is  an  offence 
against  the  provisions  contained  in  one  of  the 
Public  Health  Acts,  while,  in  order  to  ascertain 
the  method  of  procedure  to  be  adopted,  reference 
must  be  made  to  the  provisions  of  the  Factory 
Acts.  It  is  a  little  difficult  to  fit  together  the 
two  series  of  enactments.  But  the  best  way  of 
arriving  at  a  right  conclusion  is  to  consider  the 
various  provisions  one  by  one.  The  section  I 
have  already  mentioned — sect.  22  of  the  Public 
Health  Acts  Amendment  Aot  1890— is  the  first 
to  be  considered,  and  I  think  that  the  ultimate 
decision  in  the  case  must  depend  to  a  large 
extent  upon  the  construction  of  that  section. 
The  section  requires  by  its  first  sub-section  that 
every  building  used  as  a  workshop  shall  be  pro- 
vided with  sufficient  accommodation  in  the  way 
of  sanitary  conveniences.  The  second  sub-section 
-enacts  that  where  it  appears  to  an  urban  authority 
-on  the  report  of  their  surveyor  that  the  provisions 
of  the  section  are  not  complied  with  in  the  case 
of  any  building,  the  urban  authority  may  if  they 
think  fit  by  written  notice  require  the  owner  or 
occupier  of  any  such  building  to  make  such 
alterations  and  additions  therein  as  may  be  re- 
quired to  give  such  suitable  accommodation  as 
aforesaid.  The  third  sub-section  enacts  that  any 
person  who  neglects  or  refuses  to  comply  with 
any  such  notice  shall  be  liable  for  each  default 
to  a  penalty  not  exceeding  201.,  and  to  a  daily 
penalty  not  exceeding  40s.  This  section  is 
similar  in  terms  with  sect.  38  of  the  Public 
Health  Act  1875,  and  accordingly  it  is  enacted 
by  sub-sect.  4  of  the  section  we  have  been  con- 
sidering that  where  that  section  is  in  force  (and 
it  is  in  force  in  the  urban  district  in  which  the 
factory  in  question  is  situated)  sect.  38  of  the 
Public  Health  Act  1875  shall  be  repealed.  The 
construction  of  sect.  22  demands  consideration.  I 
think  that  the  written  notice  mentioned  in  the 
section  means  a  notice  to  make  such  alterations 
•and  additions  as  may  be  required  by  the  notice. 
The  section  does  not,  I  think,  point  to  a  notice  in 
general  terms  stating  that  the  provisions  of  the 
section  are  not  complied  with,  but  it  points  to  a 
specific  notice  stating  the  particular  alterations 
.and  additions  which  the  urban  authority  on  the 
report  of  their  surveyor  require.  If  the  notice 
were  not  a  specific  notice,  it  would  be  unreason- 
able to  make  a  person  neglecting  to  comply  with 
it  subject  to  a  daily  penalty,  because  if  the  notice 
were  only  a  general  notice  the  person  to  whom 
it  was  given  might  not  know  what  were  the 
requirements  of  the  urban  authority.  I  think 
that  this  view  of  sect.  22  is  supported  by  the 
decision  of  this  court  in  Bogle  v.  Sherborne 
Local  Board  (46  J.  P.  675).  That  was  a  decision 
upon  sect.  36  of  the  Public  Health  Act  1875. 
The  words  of  that  section  are  not  the  same 
as  the  words  in  the  section  now  under  con- 
sideration, but  the  general  scheme  of  the 
two  sections  is  the  same.    The  court  held  that 


the  requirements  of  another  notice  given  under 
sect.  36  of  the  Public  Health  Act  1875  were 
conclusive  upon  the  justices,  and  could  only  be 
inquired  into  on  appeal  to  the  Local  Government 
Board  under  sect  268  of  the  Public  Health  Act 
1875.  The  remedy  of  a  person  who  is  aggrieved 
by  any  "  requirement "  of  a  local  authority  under 
the  Public  Health  Acts  Amendment  Act  1890  is 
given  by  sect.  7  of  that  Act,  by  way  of  appeal  to 
a  court  of  quarter  sessions,  in  cases  where  there 
is  no  appeal  to  the  Local  Government  Board 
under  sect.  268  of  the  Public  Health  Act  1875. 
As  a  breach  of  a  "  requirement "  under  sect.  22  of 
the  Public  Health  Acts  Amendment  Act  1890 
involves  penalties  only  and  does  not  involve 
recovery  of  expenses  incurred  by  the  local  autho- 
rity, such  as  are  mentioned  in  sect  268  above 
referred  to,  the  appeal  is,  I  think,  to  quarter 
sessions  and  not  to  the  Local  Government  Board. 
I  may  observe  that  the  very  circumstance  that  an 
appeal  is  given  to  a  person  aggrieved  by  a 
"  requirement "  of  a  local  authority  seems  to  me 
to  imply  that  such  requirement  is  treated  by  the 
legislation  as  an  Act  in  the  nature  of  a  judgment 
order  or  determination  which  can  only  be  called 
in  question  before  the  Appellate  Tribunal.  I  have 
not  overlooked  the  circumstance  that  sect.  22, 
which  1  have  been  considering,  contemplates  pro- 
ceedings initiated  by  the  urban  authority  on  the 
report  of  their  own  surveyor,  and  not  on  the  report 
of  a  factory  inspector ;  and  sect.  38  of  the  Public 
Health  Act  1875,  which  was  in  force  prior  to  its 
qualified  repeal  above  mentioned  by  sect.  22  of 
the  Public  Health  Acts  Amendment  Act  1890, 
was  to  the  same  effect  In  the  year  1878  the 
Legislature,  I  suppose  because  it  found  the 
surveyors  of  local  authorities  slow  to  aot  under 
the  powers  conferred  upon  them  by  sect  38  of 
the  Public  Health  Aot  1875.  thought  fit  to  confer 
upon  the  inspector  of  factories  a  power  similar  to 
that  which  had  been  conferred  upon  the  surveyor 
of  a  local  authority;  and  by  sect.  4  of  the 
Factory  and  Workshop  Aot  1878  (41  Vict.  o.  16) 
it  is  provided  that  where  it  appears  to  an  inspector 
under  that  Act  that  any  act,  neglect,  or  default 
in  relation  to  any  drain,  water-closet  .  .  . 
nuisance,  or  other  matter  in  a  factory  is  punish- 
able or  remediable  under  the  law  relating  to 
public  health,  but  not  under  that  Act,  the 
inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  in 
whose  district  the  factory  or  workshop  is  situate, 
and  it  shall  be  the  duty  of  the  Banitarjr  authority 
to  make  such  inquiry  into  the  subject  of  the 
notice  and  take  such  action  thereon  as  to  that 
authority  may  seem  proper  for  the  purpose  of 
enforcing  the  law.  Under  this  section  the  sani- 
tary authority  is  authorised  to  take  proceedings 
under  the  Public  Health  Aot  on  the  report  of  a 
factory  inspector.  What  proceedings  are  they  to 
take  P  I  think  sect.  4  of  the  Act  of  1878  points 
to  a  proceeding  in  the  nature  of  a  written  notice 
requiring  the  owner  to  construct  such  number  of 
water-closets,  earth  closets,  or  privies  for  the 
separate  use  of  each  sex  as  might  be  required  in 
the  notice  to  be  given  under  sect  38  of  the  Public 
Health  Aot  1875.  That  section,  as  1  have  already 
pointed  out,  is  now  repealed  by  sect.  22  of  the 
Public  Health  Acts  Amendment  Aot  1890,  and  it 
is  only  necessary  to  refer  to  it  in  order  to  ascer- 
tain the  character  of  the  proceedings  con- 
templated by  sect  4  of  the  Factory  and  Work- 
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shop  Act  1878.  I  have  not  critioally  examined 
sect  38,  because,  so  far  as  relates  to  the  present 
case,  it  is  repealed,  and  is  superseded  by  the  pro- 
visions  of  sect.  22  of  the  Public  Health  Acts 
Amendment  Act  1890.  But  I  may  observe  in 
passing  that  so  far  as  the  construction  of  sect.  38 
of  the  Act  of  1875  is  concerned  the  observations 
that  I  made  upon  the  construction  of  sect.  22  of 
the  Public  Health  Acts  Amendment  Act  1890 
seem  to  me  to  apply.  1  think  it  is  clear  that  the 
requirement  contained  in  the  written  notice  men- 
tioned in  sect.  38  of  the  Public  Health  Act  1875 
could  not  be  inquired  into  by  the  justices  at  petty 
sessions.  The  person  upon  whom  the  require- 
ment was  made  had,  if  ordered  by  the  justices  to 
pay  a  penalty,  a  right  of  appeal  against  the  order 
of  the  justices  under  sect.  269  of  the  Public 
Health  Act  1875.  But  whether  on  such  appeal 
the  reasonableness  of  the  requirement  could  be 
inquired  into  is,  I  think,  exceedingly  doubtful 
Probably  it  could  not,  but  it  is  not  necessary  to 
determine  this  question,  because  it  is  quite  clear 
that  the  7th  section  of  the  Public  Health  Acts 
Amendment  Act  of  1890  gives  a  direct  appeal 
from  the  requirement  of  a  local  authority.  So 
far  as  I  have  proceeded  in  examining  the  ActB  of 
the  Legislature,  they  amount  to  this,  By  the 
Public  Health  Act  1875,  s.  38,  a  local  authority, 
including  an  urban  authority,  was  enabled,  upon 
the  report  of  their  surveyor  by  written  notice,  to 
require  a  specified  number  of  water-closets  to  be 
constructed  in  a  factory  within  their  jurisdiction. 
That  requirement,  if  made,  was  conclusive  upon 
the  justices  at  petty  sessions,  who  in  the  case  of 
a  breach  of  the  requirement  has  jurisdiction  only 
to  adjudicate  upon  the  penalties  to  be  imposed. 
Bj  the  Factory  and  Workshop  Act  1878,  s.  4, 
the  local  authority  might  be  set  in  motion  by  a 
factory  inspector,  in  which  case  they  were 
empowered  to  take  the  same  proceedings  as  if 
they  had  been  set  in  motion  by  their  own 
surveyor.  And  by  the  Public  Health  Acts 
Amendment  Act  1890  the  provisions  of  sect.  38  of 
the  Public  Health  Act  1875  are  repealed  in 
districts  in  which  the  Public  Health  Acts  Amend- 
ment Act  is  in  force,  and  its  provisions  are 
re-enacted  in  slightly  different  words.  Having 
regard  to  the  difficulty  that  might  arise  as  to 
whether  an  appeal  would  lie  from  the  order  of 
justices  enforcing  a  penalty  for  breach  of  a 
requirement  made  by  the  urban  authority  to 
quarter  sessions  under  sect.  269  of  the  Public 
Health  Act  1875,  an  express  provision  was 
inserted  in  sect  7  of  the  Public  Health 
Acts  Amendment  Act  1890  that  an  appeal 
should  He  direct  from  a  requirement  of  a  local 
authority  to  a  court  of  quarter  sessions.  But  it 
is  to  be  observed  that  in  all  these  cases  the  local 
authority  or  turban  authority  had  a  discretion  as 
to  whether  they  would  take  proceedings  or  not. 
They  were  bound  to  make  inquiry,  but  they  might 
if  they  please  have  refused  to  act  upon  the 
report  of  their  own  surveyor  or  upon  the 
report  of  the  factory  inspector.  Apparently  in  the 
opinion  of  the  Legislature  the  local  authorities 
had  been  reluctant  to  act  upon  the  report  of 
factory  inspectors  in  cases  where  proceedings 
ought  to  have  been  taken  for  punishing  or 
remedying  acts,  neglects,  or  defaults  under  the 
Public  Health  Acts.  Accordingly,  by  sect.  2  of 
the  Factory  and  Workshop  Act  1891  it  is  enacted 
that  where  notice  of  an  act,  neglect,  or  default  is 


given  by  an  inspector  under  sect.  4  of  the  Factory 
and  Workshop  Act  1878  to  a  sanitary  authority 
and  proceedings  are  not  taken  within  a  reasonable 
time  (i.e.,  within  one  month,  Factory  and  Work- 
shop Act  1895,  s.  3)  for  punishing  or  remedying 
the  act,  neglect,  or  default,  the  inspector  may 
take  the  like  proceeding  for  punishing  or  remedy- 
ing the  same,  as  the  sanitary  authority  might  have 
taken.  What  steps  could  the  sanitary  authority 
have  taken  for  punishing  or  remedying  the  act, 
neglect,  or  default,  mentioned  in  the  notice  given 
by  the  sanitary  inspector?  They  could  nave 
proceeded  only  under  sect.  22  of  the  Public 
Health  Acts  Amendment  Act  1890,  by  serving  a 
written  requirement  upon  the  owner  or  occupier, 
and  in  the  event  of  the  requirement  not  being 
complied  with,  proceeding  before  the  justices  to 
enforce  penalties.  If  I  am  right  in  the  conclusion 
which  I  nave  expressed,  that  the  written  require- 
ment of  the  urban  authority  was,  subject  to  an 
appeal  to  quarter  sessions,  conclusive  as  to  the 
requirements  contained  in  it,  it  seems  to  me  to 
follow  that  when  the  Legislature  conferred  upon 
the  inspector  power  to  take  like  proceedings  for 
punishing  or  remedying  the  act,  neglect,  or  default 
that  the  written  requirement  of  the  inspector 
was  intended  to  have  and  has  the  same  force  and 
effect  as  if  the  written  requirement  had  been  made 
by  the  urban  authority.  I  can  give  no  other 
meaning  to  the  words  "  like  proceedings."  If  the 
urban  authority  do  not  act  within  one  month 
after  notice  of  an  act,  neglect  or  default  is  given 
by  the  inspector,  then  the  inspector  shall  be  armed 
with  their  powers ;  he  is  put  in  their  place  and 
may  take  proceedings  for  punishing  and  remedy- 
ing the  act,  neglect,  or  default,  the  same  in 
character  as  the  sanitary  authority  might  have 
taken.  Of  course  the  act,  neglect,  or  default  must 
be  a  real  act,  neglect,  or  default,  but  the  question 
is  who  is  to  determine  whether  an  act,  neglect, 
or  default  exists,  and  if  it  exists  how  it  is  to  be 
remedied.  I  think  this  power  is  conferred  upon 
the  factory  inspector,  subject  to  the  right  of 
appeal  to  quarter  sessions  against  his  require- 
ment. I  think  the  appeal  must  exist  from  the 
requirement  of  the  inspector,  just  as  an  appeal 
might  be  brought  from  the  requirement  of  the 
urban  authority  if  they  had  by  written  notioe 
made  a  requirement.  When  sect.  2  of  the 
Factory  and  Workshop  Act  1891  enables  the 
inspector  to  take  the  like  proceedings  as  the 
sanitary  authority  might  have  taken,  I  think  that 
means  proceedings  subject  to  the  same  conditions 
and  the  same  right  of  appeal  asprooeedings  taken 
by  the  sanitary  authority.  To  hold  otherwise 
would  be  to  make  the  proceedings  taken  by  the 
inspector  different  in  character  from  proceedings 
taken  by  the  urban  authority,  and  to  confer  upon 
the  inspector  more  absolute  powers  than  those 
conferred  upon  the  urban  authority.  The  deci- 
sion of  the  Court  of  Appeal  in  the  case  of  The 
Ganges  (43  L.  T.  Rep.  12 ;  5  P.  Div.  247)  is  in 
point.  By  the  County  Courts  Admiralty  Jurisdic- 
tion Act  1868,  8.  25,  it  was  enacted  that  the  Court 
of  Passage  of  Liverpool  should,  upon  an  Order  in 
Council  being  made,  have  in  admiralty  matters 
the  like  jurisdiction,  power,  and  authorities  as 
were  conferred  upon  the  County  Court.  No  express 
provisions  were  made  as  to  an  appeal  from  the 
Passage  Court.  Yet  it  was  held  that  the  words 
"  like  jurisdiction  "  gave  the  same  right  of  appeal 
from  the  Passage  Court  as  existed  from  a  County 
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Oourt  in  an  Admiralty  matter,  that  is  an  appeal 
not  to  the  Oourt  of  Queen's  Bench  but  to  the 
Oourt  of  Admiralty.  I  see  nothing  unreasonable 
in  the  construction  which  I  think  ought  to  be  put 
upon  the  statutes.  A  factory  inspector  ought  to 
be  competent  to  determine  such  a  question  as  to 
the  number  of  water-closets  required  for  the 
women  employed  in  a  particular  factory;  and 
having  regard  to  the  fact  that  in  many  urban 
districts  owners  of  factories  are  largely  repre- 
sented on  the  borough  bench,  the  Legislature 
may  have  had  good  reason  for  allowing  the  appeal 
to  be  made  from  the  "requirement"  of  an 
inspector  to  the  quarter  sessions  and  not  to  petty 
sessions. 

Phillimorb,  J.  read  the  following  written 
judgment: — This  case  has  stood  for  argument 
three  times.  On  the  first  occasion  it  was  heard 
by  my  brothers  Grantham  and  Ohannell,  and  I 
believe  they  differed  in  opinion.  The  second 
hearing  was  before  the  late  Lord  Chief  Justice 
and  my  brothers  Grantham,  Bruce,  Darling,  and 
myself.  At  the  close  of  this  argument- 1  was  in 
favour  of  the  respondents.  As  to  my  colleagues 
I  will  only  say  this,  that,  if  I  had  then  stood  alone, 
there  would  have  been  no  necessity  for  a  third 
argument.  Now,  however,  after  a  third  hearing, 
I  understand  that  my  Lord  and  my  brothers,  who 
with  me  formed  the  third  court,  are  in  favour  of 
the  appellant ;  and  it  is  only  necessary  to  state 
as  briefly  as  I  can  why  I  still  remain  of  opinion 
in  favour  of  the  respondents.  I  agree  with  some 
of  the  contentions  put  forward  on  behalf  of  the 
appellant.  I  think  that  an  urban  sanitary  autho- 
rity can,  "  when  it  appears  "  to  such  authority  on 
the  report  of  its  surveyor  that  the  sanitary  accom- 
modation is  insufficient,  make  a  requirement — 
which  is  in  substance  a  judgment,  and  whioh, 
subject  to  appeal  to  quarter  sessions,  is  conclu- 
sive—compelling the  factory  owner  to  provide 
further  specified  accommodation  under  penalties; 
and,  whioh  is  the  same  thing,  that  upon  a  sum- 
mons for  disobedience  to  a  requirement,  the 
justices  have  no  power  to  inquire  into  the  rea- 
sonableness of  the  requirement,  but  only  whether 
it  was  in  fact  made,  and  whether  it  has  or  has 
not  been  complied  with  (53  &  54  Vict.  o.  59,  s.  22). 
I  think,  further,  that  a  factory  inspector  "  when 
it 'appears"  to  him  or  hex* — the  same  phrase 
"  when  it  appears  "  being  again  used — may  give 
a  notice  to  the  urban  sanitary  authority  com- 
plaining of  "  any  act,  neglect,  or  default  in  rela- 
tion to  any  .  .  .  water-closet  (41  &  42  Vict 
o.  16,  8.  4),  and  that  a  deficiency  of  water-closets 
is  a  "neglect  or  default  in  relation  to  a  water- 
closet/'  though  the  respondents  contended  other- 
wise; and  that  if  the  urban  sanitary  authority 
does  not  take  within  a  month  proceedings  "  for 
punishing  or  remedying  the  neglect  or  default," 
if  neglect  or  default  in  fact  there  be,  the  factory 
inspector  has  power  to  make  that  formal  require- 
ment under  a  penalty,  which  the  urban  sanitary 
authority  ought  to  have  made,  and  in  due 
time  to  issue  a  summons  to  enforce  it.  In  con- 
ceding this  last  point  to  the  argument  of  the 
appellant,  I  believe  I  am  going  further  than  a 
weighty  authority  would  go.  But  I  think,  upon 
the  whole  it  is  right.  There,  however,  I  stop 
Primarily  it  is  the  function  of  the  judicial 
tribunal  upon  a  summons  for  an  offence  to  deter- 
mine upon  all  the  elements  which  go  to  make  up 
the  alleged  offence.    Express  words  are  needed  to 


withdraw  any  part  of  the  alleged  offence  from  the 
determination  of  the  tribunal.  In  cases  under 
the  sanitary  Acts  it  is  often  the  fact  that  some 
part  of  the  case  is  withdrawn  from  the  justices 
and  given  to  be  decided  by  the  sanitary  authority. 
The  Legislature  has  so  provided  and  used  apt 
words  for  the  purpose,  saying,  not  "where  so 
and  so  is  the  case,"  which  would  leave  the 
point  to  the  tribunal,  but  "where  it  appears 
to  the  authority  that  so  and  so  is  the  case," 
which  leaves  the  point  to  the  authority.  There  is, 
however,  no  rule  of  law  that,  in  all  sanitary 
Acts  the  sanitary  requirement  must  be  left 
to  the  sanitary  authority  to  determine  upon. 
If  the  Legislature  ceases  to  use  apt  words  for  the 
purpose,  the  sanitary  authority  does  not  get  the 
power.  In  this  very  natter  it  is  conceded  that  a 
rural  sanitary  authority  would  have  no  such 
power  (58  &  59  Vict  o.  37,  s.  35).  Now  "  when  it 
appears  "  to  the  urban  sanitary  authority,  it  may 
make  a  requirement,  and  "  when  it  appears  "  to 
the  inspector  he  may  give  a  notice ;  but  when  he 
desires  to  issue  a  requirement,  the  condition 
precedent  is  that  he  shall  have  given  notice,  not 
of  what  appeared  to  him  to  be  an  act,  neglect,  or 
default  but  of  what  really  was  an  act,  neglect,  or 
default  (54  &  55  Vict.  c.  75,  s.  2).  Again,  what 
powers  to  himP  The  power  of  punishing  or 
remedying  what  P  An  imaginary  or  constructive 
act,  neglect  or  default  P  No,  a  real  act,  neglect, 
or  default.  If  there  is  no  such  real  act,  neglect, 
or  default,  there  is  nothing  to  punish  or  remedy. 
There  is  no  trace  of  any  provision  anywhere 
making  the  opinion  of  the  inspector  conclusive, 
and  direct  legislation  is  required  to  make  it  so.  In 
other  words  the  factory  inspector  can,  in  certain 
circumstances,  make  a  requirement  which  the 
factory  owner  will  neglect  at  his  peril,  but  just 
as  an  inspector  cannot  require  untu  he  has  given 
notice  to  the  urban  sanitary  authority  and  waited 
a  month,  so  he  cannot  require  unless,  in  fact,  there 
is  a  real  act,  neglect,  or  default;  and  just  as  he 
must  prove  his  notice  and  the  expiration  of  a 
month  before  the  justices,  so  must  he  prove  the 
act,  neglect,  or  default.  If  he  does  the  factory 
owner  will  be  in  peril,  for  the  penalty  will  begin 
from  the  date  fixed  in  the  requirement,  and  not 
from  the  date  of  the  conviction  by  the  justices. 
This  is  mv  view  upon  consideration  of  the 
language  of  the  several  Acts.  I  may  add  that 
I  venture  to  think  this  conclusion  give*  con- 
siderable power  to  the  inspector,  and  if  open  to 
some  practical  objections  is  not  so  objectionable 
as  the  other.  In  the  first  place,  it  would  be 
monstrous  to  let  a  single  factory  inspector  deter- 
mine suoh  a  point  without  appeal,  more  especially 
as  he  is  not  apparently  bound  to  hear  the  factory 
owners  before  making  the  requirements.  I  under- 
stand that  the  majority  of  my  colleagues  agree 
that  that  would  be  monstrous,  but  think  that  by 
implication  there  must  be  an  appeal  from  the 
inspector  to  quarter  sessions.  I  am  glad  that 
they  so  think,  and  I  do  not  dissent  But, 
secondly,  what  is  the  use  of  bringing  in  the 
urban  sanitary  authority  if  it  is  merely  to  be 
given  a  chance  to  comply  with  the  inspector's 
mandate,  with  the  knowledge  that  if  it  does  not 
it  will  be  overruled  and  brought  into  contempt  P 
And  why  interpose  a  month's  delay  in  what  may 
be  an  urgent  matter  P  If  the  inspector  is  really 
to  determine  let  him  do  so  at  once.  Thirdly,  I 
can  understand  that  if  the  urban  sanitary  autho- 
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rity  should  be  supine  it  may  be  desirable  to  allow 
some  other  authority  to  do  that  which  a  member  of 
the  public  could  do— viz.,  prosecute — and  thus 
submit  the  decision  to  a  third  body,  the  justices. 
But  why  let  the  single  inspector  overrule  the  whole 
sanitary  committee  and  its  surveyor?  Again, 
there  may  be  reasons  for  giving  less  power  to  a 
rural  than  to  an  urban  sanitary  authority ;  but 
the  inspector  is  the  same  inspector  in  rural  as  in 
urban  districts.  In  rural  districts  he,  even  if  he 
acts  with  the  rural  sanitary  authority,  cannot 
decide;  he  can  only  prosecute.  In  urban  sanitary 
districts  he  is  to  be  allowed  to  decide,  and  to  do 
this  by  overruling  the  apparently  more  important 
body.  Upon  the  whole  I  should  conclude  in 
favour  of  the  respondents,  and  say  that  the 
justices  were  right  in  admitting  evidence  to  show 
that  there  was,  in  fact,  no  neglect  or  default  on 
the  part  of  the  factory  owners.  AppealaUowedt 

Solicitor  for  the  appellant,  The  Solicitor  to  the 
Treasury. 

Solicitor  for  the  respondents,  Percy  Gates,  for 
Bantoft,  Ipswich. 


Monday,  Oct.  29, 1900. 
(Before  Lawbauck  and  Kennedy,  J  J.) 
Bullock  (app.)  v.  Rbbvb  (reap.),  (a) 
Metropolis — Nuisances — Drain  or  sewer — Drain- 
ing of  groups  of  houses  by  combined  operation 
— Deviation  from   grouping    as    sanctioned — 
Liability  of  owner  for  defective  drain — Metro- 
polis Management  Act  1865  (18  &  19  Vict.  c.  120), 
s.   250 — Metropolis   Management    Amendment 
Act  1862  (25  &  26  Vict.  c.  102),  s.  112. 

In  1855  the  Metropolitan  Commissioners  of  Sewers 
approved  of  a  uniform  system  of  drainage  for 
Ae  houses  forming  one  side  of  a  street,  by  which 
the  houses  were  to  be  drained  in  groups  of  four 
each,  the  one  drain  serving  for  two  blocks  of  two 
houses  each,  and  they  ordered  the  combined 
system  to  be  carried  out  in  accordance  there* 
with. 

Before  the  1st  Jan.  1856  the  combined  system  was 
carried  out,  but  in  one  of  the  groups  there  was 
an  alteration  from  the  grouping  as  approved, 
and  the  group  as  altered  contained  five  houses 
instead  of  four,  two  having  been  added  from 
the  preceding  group,  and  one  originally  belong- 
ing  to  the  group  was  drained  with  the  next 


group. 
There  wa 


!  was  no  evidence  to  show  that  the  alteration  or 
deviation  was  approved  by  the  commissioners  : 
Held,  that  the  deviation  from  the  grouping  as 
sanctioned  was  material,  and  that  as  such 
deviation  had  not  been  sanctioned,  the  pipe 
draining  the  group  of  five  houses  was  a  "  sewer," 
and  not  a  "  drain "  within  the  meaning  of  sect. 
250  of  the  Metropolis  Management  Act  1855,  as 
amended  by  sect.  112  of  the  Metropolis  Manage- 
ment Amendment  Act  1862,  and  that  con- 
sequently the  owner  of  the  houses  was  not  liable 
to  abate  a  nuisance  on  the  premises  arising  from 
(he  defective  condition  of  the  pipe. 

€am  stated  by  the  metropolitan  police  magis- 
trate sitting  at  the  Thames  Police-court. 

The  respondent  was  summoned  for  an  offence 
alleged  to  have  been  committed  in  contravention 
f«)  fieported  by  W.  W.  Ore,  Esq.,  Barrister-ftt-L»w. 
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of  the  Public  Health  (London)  Act  1891  (54  &  55 
Yiot.  c.  76),  and  the  summons  was  heard  on  the 
10th  and  17th  May  1900. 

The  appellant,  a  sanitary  inspector,  was  the 
complainant  acting  on  behalf  of  the  Board  of 
Works  for  the  Poplar  district,  and  the  respondent 
was  the  owner  of  premises  known  as  No.  67, 
Arcadia-street,  within  the  district. 

The  charge  was  that  on  the  3rd  May  1900  at 
the  above  premises  a  nuisance  existed — namely, 
that  the  drain  was  defective — and  that  the 
nuisance  was  caused  by  the  act,  default,  or 
sufferance  of  the  respondent. 

It  was  proved  to  the  satisfaction  of  the  magis- 
trate :  (a)  That  owing  to  the  defective  condition 
of  the  pipe  which  passed  under  No.  67,  Arcadia- 
street,  a  nuisance  did  exist  at  the  premises  as 
alleged;  (b)  that  the  pipe  was  used  for  the 
drainage  of  more  than  one  building  and  premises 
not  within  the  same  curtilage;  (c)  that  the 
respondent  had  been  duly  served  with  the  neces- 
sary statutory  notices  to  abate  the  nuisance,  and 
had  failed  to  comply  with  the  requirements  of 
the  notices ;  and  (a)  that  if  the  pipe  was  in  law  a 
drain  the  nuisance  arose  from  the  default  and 
sufferance  of  the  respondent. 

It  was  contended  on  behalf  of  the  appellant 
that  the  pipe  was  a  drain  for  draining  a  group  or 
block  of  houses  by  a  combined  operation  and  laid 
or  constructed  before  the  1st  Jan.  1856  pursuant 
to  the  order  or  direction,  or  with  the  sanction  or 
approval  of  the  Metropolitan  Commissioners  of 
Sewers  within  the  meaning  of  sect.  250  of  the 
Metropolis  Management  Act  1855  (18  k  19  Yiot. 
c.  120),  as  amended  by  sect  112  of  the  Metropolis 
Management  Amendment  Act  1862  (25  &  26  Yiot. 
c.  102). 

The  respondent  contended  that  the  existing 
drainage  had  not  been  laid  or  constructed  pur- 
suant to  the  order  of  the  commissioners,  or  with 
their  sanction  or  approval,  and  that  the  pipe  was 
a  sewer. 

Upon  this  point  the  following  facts  were  to  be 
taken  as  proved  or  admitted :  (a)  On  the  18th 
July  1855  a  letter  was  sent  to  the  Metropolitan 
Commissioners  of  sewers  forwarding  for  their 
inspection  and  approval  an  accompanying  plan 
showing  the  proposed  mode  of  draining  an  estate 
at  Poplar,  which  plan  was  similar  to  a  plan 
adopted  on  the  adjoining  estate  and  approved  by 
the  commissioners,  (b)  According  to  this  plan,  a 
copy  of  which  was  annexed  to  the  case,  there  was 
a  uniform  system  of  drainage  proposed  and  the 
houses  were  drained  in  groups  of  four  houses,  the 
one  drain  serving  for  two  blocks  of  two  houses  in 
each  block.  The  red  lines  on  the  plan  showed 
the  proposed  system  of  drainage,  ana  the  line  in 
black  showed  the  existing  system,  (e)  A  formal 
application  for  the  sanctioning  of  the  plan  of 
combined  drainage,  dated  the  23rd  Aug.  1855,  was 
also -sent  to  the  commissioners,  (d)  On  the  16th 
Oct.  1855  the  commissioners  ordered  and  directed 
the  combined  drainage  of  the  houses  shown  upon 
the  plan,  and  referred  to  in  the  letter  and  applica- 
tion to  be  carried  out  accordingly,  and  the  com- 
bined system  of  drainage  existing  upon  the 
premises  on  the  3rd  May  1900 — the  date  when  the 
charge  was  made — was  laid  out  and  constructed 
before  the  1st  Jan.  1856.  (e)  The  existing  system 
of  drainage  differs  from  that  ordered  and  directed 
by  the  commissioners,  inasmuch  as  it  drains  Nos. 
59,  61,  63,  65,  and  67  (five  houses),  instead  of  Nob. 
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63,  65,  67,  and  69  (four  houses).  That  is  to  say, 
two  houses  (Noe.  59  and  61)  were  added,  and  one 
house  (No.  69)  which  is  now  drained  with  No.  71, 
was  not  included.  The  houses  were  all  continuous 
houses,  the  odd  numbers  being  at  one  aide  of  the 
street ;  and  as  approved  of  bj  the  commissioners 
the  groups  ran  thus :  Nos.  55, 57,  59,  and  61,  in 
one  group ;  Nos.  63,  65,  67,  and  69,  in  the  second 
group;  and  Nos.  71,  73,75,  and  79,  in  the  third 
'  group,  and  so  on.  According  to  the  existing  system 
this  grouping  was  changed  and  the  second  of 
these  groups  then  consisted  of  the  Nos.  59,  61 
(taken  from  the  first  group),  63,  65,  and  67,  and 
No.  69  was  excluded  from  tins  group  and  was 
added  to  the  group  beginning  with  No.  71. 

There  was  no  evidence  to  show  that  the  devia- 
tions from  the  plan  were  sanctioned  or  approved 
by  the  commissioners. 

Upon  the  above  facts,  and  after  referring  to 
the  cases  of  Kershaw  v.  Taylor  (73  L.  T.  Rep. 
274;  (1895)  2  Q.  B.  471),  Holland  v.  Lazarus 
(66  L.  J.  285,  Q.  B.),  and  Geen  v.  Newington 
Vestry  (1898)  2  Q.  B.  1),  the  magistrate  was  of 
opinion  that  the  original  combination  not  having 
been  adhered  to  but  altered,  the  pipe  or  drain 
as  laid  not  having  been  so  laid  with  the  sanction 
or  approval  of  the  commissioners,  or  pursuant  to 
their  order  or  direction  was  a  "sewer"  within 
sect.  250  of  the  Metropolis  Management  Act  of 
1855,  as  amended  by  sect.  112  of  the  Metro- 
polis Management  Amendment  Act  of  1862; 
and  he  dismissed  the  summons  subject  to  this 
case. 

The  question  for  the  court  was  whether  upon 
the  facts  stated  the  decision  of  the  magistrate 
was  right  in  point  of  law.  If  the  court  should 
find  in  the  affirmative  then  the  decision  was  to 
stand,  but  if  in  the  negative  the  case  was  to  be 
remitted  to  the  magistrate. 

By  sect.  250  of  the  Metropolis  Management 
Act  1855  (18  &  19  Vict.  c.  120),  it  is  provided : 

The  word  "  drain  "  shall  mean  and  include  any  drain 
of  and  used  for  the  building  of  one  building  only,  or 
premises  within  the  same  onrtilage,  and  made  merely 
for  the  purpose  of  communicating  with  a  cesspool  or 
other  like  reoeptaole  for  drainage,  or  with  a  sewer  into 
which  the  drainage  of  two  or  more  buildings  or  premises 
occupied  by  different  persons  is  conveyed,  and  shall 
also  include  any  drain  for  draining  any  group  or  block 
of  houses  by  a  combined  operation  under  the  order  of 
any  vestry  or  district  board;  and  the  word  "sewer" 
shall  mean  and  inolude  sewers  and  drains  of  every 
description,  except  drains  to  which  the  word  "  drain," 
interpreted  as  aforesaid,  applies. 

By  sect.  112  of  the  Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  c.  102),  it  is 
ptovided: 

In  the  construction  of  the  recited  Acts  and  this  Aot 
.  .  .  the  w*rd  "  drain  "  shall  be  deemed  to  apply  to 
and  inolude  the  subject  matters  specified  in  the  250th 
section  of  the  firstly-recited  Aot,  and  also  any  drain  for 
draining  a  group  or  block  of  houses  by  a  combined 
operation,  laid  or  constructed  before  the  1st  day  of 
January  1856,  pursuant  to  the  order  or  direction  or 
with  the  sanction  or  approval  of  the  Metropolitan 
Commissioners  of  Sewers. 

B.  D.  Muir  for  the  appellant. — The  question 
which  arises  under  the  Metropolis  Management 
Acts  is  whether  the  pipe  in  this  case  for  carry- 
ing this  sewage  is  a  drain  or  a  sewer.  There 
was  a  plan  sanctioned  in  1855  for  the  draining 
of  217  houses,  in  groups  of  four  houses  each,  but 


the  group  now  in  question  does  not  comply  with- 
the  orignal  plan.  There  was  a  deviation  from  the- 
plan  as  sanctioned,  as  there  is  a  block  of  five 
houses  in  this  group,  and  the  question  is  whether 
this  deviation  from  the  plan  which  was  sanctioned 
is  such  as  to  make  this  pipe  a  sewer.  My  sab- 
mission  is  that  the  pipe  is  a  "  drain  "  within  the 
meaning  of  the  Acts,  and  that,  under  the  circum- 
stances, it  was  not  necessary  that  there  should  be 
any  evidence  as  to  the  approval  of  the  deviation. 
It  ought  to  be  presumed  that  the  deviation  was 
approved  in  the  usual  way.  There  is  no  case  pre- 
cisely like  the  present,  but  there  are  cases  which 
show  that  where  plans  are  approved  for  a  com- 
bined system  and  other  houses  are  built  to  which 
the  combined  system  does  not  apply,  then  the 
pipe  is  a  sewer  from  its  junction  with  the  drain. 
There  is  no  case  which  says  that  a  pipe  draining 
only  houses  to  which  an  order  for  drainage  by  a- 
combined  operation  applies  is  a  sewer : 

Kershaw  v.   Taylor,  73   L.  T.   Eep.   274;  (1895> 

2  Q.  B.  471 ; 
Holland  v.  Lazarus,  66  L.  J.  285,  Q.  B. ; 
Geen  v.  Newington  Vestry  (1895)  2  Q.  B.  1. 

There  was  no  material  deviation  in  this  case.  The 
mere  variation  of  the  grouping  of  the  houses — all 
being  covered  by  the  combined  system  approved 
of — is  not  such  a  deviation  as  to  turn  the  drain 
into  a  sewer.  In  Greater  London  Property  Com- 
pany v.  Foot  (1899)  1  Q.  B.  972 ;  s.c,  Owner 
of  238,  Old  Ford-road  v.  Foot  (80  L.  T.  Rep.  390) 
there  was  a  deviation  in  the  course  of  a  drain 
from  the  plan  signed  by  the  vestry's  surveyor, 
but  there  was  no  evidence  that  any  houses  other 
than  those  on  the  plan  were  drained  by  the  com- 
bined operation,  and  it  was  held  that  a  mere 
deviation  in  the  course  of  the  drain  was  not  suffi- 
cient to  convert  it  into  a  sewer.  Here  there  was 
a  mere  deviation  from  the  grouping  of  the  houses 
hs  approved,  and  all  of  the  houses  were  covered 
by  the  combined  system.  The  deviation  was  not 
material,  and  the  pipe  remained  a  "drain"  and 
did  not  become  a  sewer. 

Alexander  Glen  for  the  respondent. — The  magis- 
trate was  right  in  finding  that  this  pipe  was  a 
sewer  and  not  a  drain  within  the  meaning  of  the 
Metropolis  Management  Acts,  and  that  con- 
sequently the  respondent  was  not  liable  for  the 
defective  condition  of  the  sewer.  The  definition 
of  "  drain  "  is,  by  sect.  112  of  the  Act  of  1862,  to 
include  not  only  drains  as  defined  in  sect.  250  of 
the  Act  of  1855,  but  also  "  any  drain  for  draining 
a  group  or  block  of  houses  by  a  combined  opera- 
tion, laid  or  constructed  before  the  1st  Jan.  1856, 
pursuant  to  the  order  or  direction  or  with  the 
sanction  or  approval  of  the  Metropolitan  Commis- 
sioners of  Sewers."  The  group  now  in  question 
was  constructed  before  the  1st  Jan.  185b,  but  it 
had  not  received  the  sanction  or  approval  of  the 
commissioners.  Therefore  it  does  not  come  within 
the  definition  of  a  drain  in  this  section.  The  case 
of  Greater  London  Property  Company  v.  Foot  (ubi 
sup.)  decides  that  a  mere  immaterial  deviation 
does  not  prevent  a  case  from  coining  within  the 
definition,  or  convert  a  drain  into  a  sewer ;  but 
the  judgment  of  Darling,  J.  in  that  case  clearly 
shows  that  if  the  deviation  or  alteration  be 
material,  then  it  must  be  sanctioned,  otherwise 
the  drain  is  converted  into  a  sewer.  Here  the  devia- 
tion from  the  approved  plan  is  most  material,  and 
the  question  is  whether  this  group  or  block  of 
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houses  drained  by  this  pipe  is  the  group  or  block 
which  the  commissioners  intended  to  be  drained 
by  this  combined  drainage.  It  clearly  is  not. 
'The  question  whether  a  deviation  is  material  or 
immaterial  is  a  question  of  degree  for  the  autho- 
rity to  decide,  and  the  magistrate  has  found  that 
it  was  material. 


Lawbaitce,  J. — I  think  the  learned  magistrate 
was  quite  right  in  the  conclusion  to  which  be 
-came,  on  the  authority  of  the  cases  whinh  he 
himself  mentions  and  to  which  our  attention  has 
been  called.  According  to  the  facts  as  stated  in 
the  case,  and  to  the  plan  which  is  annexed  to  the 
case,  the  red  lines  upon  the  plan  show  the  drains 
which  were  approved  of  by  the  commissioners, 
and  the  plan  that  is  before  us  is  the  plan  which 
was  before  the  commissioners.  If  those  drains 
had  been  carried  out  according  to  the  plan,  this 
whole  block  of  houses  would  all  have  been  drained ; 
but  at  some  time  or  another  before  1856,  Nos.  59, 
61,  63,  65,  and  67  were  drained  according  to  a 
black  line  shown  on  the  plan,  which  altered 
altogether  the  system  of  drainage  proposed  to  be 
carried  out  by  the  commissioners,  which  was  to 
have  been  laid  in  blocks  of  four.  That  seems  to 
have  been  the  only  system  of  drainage  which  has 
existed  from  that  time  up  to  the  present.  The 
•question  now  arises  whether  that  drain  of  the 
block  of  five  houses  shown  on  the  plan  is  a  drain 
or  a  sewer.  It  seems  to  me,  in  the  absence  of 
evidence,  that  it  was  not  approved  of  by  the  com- 
missioners, and  that  being  so,  the  whole  of  the 
cases  that  have  been  cited  to  us  go  to  show  that  it 
became  a  sewer  and  was  no  longer  a  drain.  In  order 
to  make  it  a  drain  it  must  have  been  constructed 
under  a  plan  originally  approved  of  by  the  com- 
missioners. No  such  approval  has  been  proved 
here,  and  I  find  as  a  fact  that  there  was  no  such 
approval,  which  in  this  case  comes  to  the  same 
thing  as  saying  that  none  has  been  proved. 
There  being  no  proof  of  approval  forthcoming, 
the  magistrate  came  to  what  I  think  is  a  right 
conclusion  in  holding  that  this  was  a  sewer. 

Kennedy,  J. — I  think  the  learned  magistrate 
was  perfectly  right.  The  Metropolis  Manage- 
ment Act  of  1862,  s.  112,  varies  the  expression 
"drain"  used  in  the  Act  of  1855.  It  speaks  of 
the  word  "drain"  as  including  "any  drain  for 
draining  a  group  or  block  of  houses  by  a  com- 
bined operation  laid  or  constructed  before  the 
1st  Jan.  1856 "  under  the  order  and  approval  of 
the  Commissioners  of  Sewers.  Apart  from  and 
except  for  that  provision  the  thing — the  conduit 
—which  drains  a  number  or  block  of  houses 
would  be  a  sewer.  In  this  case  there  is  a  conduit 
or  pipe  draining  a  number  of  houses.  There  is  a 
combined  operation  for  the  purpose  of  draining  a 
group  of  houses.  When  we  look  at  what  was 
authorised  we  find  that  this  combination  was  not 
authorised.  There  was  authorised  a  combination 
of  four  houses,  and  not  the  same  houses  as  are  in 
the  present  combination ;  and  that  combination 
only  was  authorised.  It  may  be  that  the  evidence 
would  show  that  the  wrong  act,  whatever  it  was, 
and  whether  it  was  on  the  part  of  the  builder  or 
the  building  owner,  or  both,  took  place  very  soon 
after  the  order  of  the  commissioners  and  in  the 
original  construction.  Still,  what  we  have  to 
look  at  is,  whenever  the  combined  operation  was 
carried  out,  can  it  be  shown  to  have  been  done 
under  the  order  of  any  vestry  or  district  board  or 


the  other  authorities  who  are  brought  in  by  sect. 
112  of  the  amending  Act  of  1862.  There  is  no 
such  evidence  in  this  case.  It  is  a  different  com- 
bination, and  the  difference  cannot,  in  my  opinion, 
be  treated  as  immaterial,  It  is  a  difference  which 
lays  a  greater  burden  upon  the  pipe,  because  the 
pipe  drains  more  of  the  houses  in  one  pipe  than 
were  originally  authorised  to  be  drained  in  one 
pipe,  and  if  it  be  a  question  of  fact  the  magistrate 
must  be  taken  to  have  found  it  was  material.  I 
do  not  think  any  tribunal  could  properly  hold  on 
such  evidence  as  was  before  the  magistrate  that 
this  was  a  mere  immaterial  deviation,  as  my 
brothers  Darling  and  Channell  held  in  the  case 
before  them  of  Greater  London  Property  Company 
v.  Foot  {ubi  sup.),  and  as,  if  my  memory  be  right, 
I  held  myself  in  a  very  similar  case  at  N  isi  Prius. 
I  think  the  judgment  of  the  learned  magistrate 
was  right,  and  that  this  pipe  must  be  treated  as  a 

8ewer"  Appeal  dismissed. 

Solicitors  for  the  appellant,  C.  V.  Young  and 
Son. 
Solicitor  for  the  respondent,  E.  J.  Marsh. 


Tuesday,  Jan.  15, 1901. 
(Before  Brucb  and  Phillimork,  JJ.) 

FULHAM  VB8TRY  V.  MlNTEB.  (a) 

New  street — Paving — Apportionment  of  expenses- 
Land  dedicated  to  the  use  of  the  public — Open 
Spaces  Acts  1877  (40  &  41  Vict.  c.  35).  1881 
(4  &  45  Vict.  c.  34),  and  1887  (50  &  51  Vict, 
c.  32)— London  Open  Spaces  Act  1893  (56  &  57 
Vict.  c.  Ixxi.) — metropolis  Management  Acts 
1855  (18  &  19  Vict.  c.  120),  ss.  105,  205,  and 
1862  (25  &  26  Vict.  c.  102),  s.  77. 

By  an  indenture,  dated  the  \5th  March  1894, 
certain  land  in  the  parish  of  F.  was  conveyed 
to  the  vestry  of  F.  in  fee  simple  to  the  end  and 
intent  that  the  same  should  be  at  all  times 
thereafter  kept  and  maintained  as  an  open  space 
for  the  perpetual  use  thereof  by  the  public  for 
exercise  ana  recreation.  This  land  was  acquired 
by  the  vestry  under  powers  conferred  upon  them 
by  the  Open  Spaces  Act  1877,  by  sect.  1  of  which 
land  so  acquired  is  held  "  in  trust  for  the  perpetual 
use  thereof  by  the  public  for  exercise  and  recrea- 
tion:9 By  the  London  Open  Spaces  Act  1893 
the  vestry  are  empowered  to  erect  on  land  so 
required  (inter  alia)  convenient  and  ornamental 
buildings  and  such  appliances  as  they  may 
think  requisite  for  purposes  of  exercise  and 
recreation  and  for  other  like  purposes. 

The  vestry  had  erected  on  the  land  a  cloak-room,  a 
band  stand,  and  a  refreshment-room.  The  latter 
had  been  let  to  a  caterer  at  25/.  per  annum. 
Charges  were  made  for  the  use  of  chairs  about 
the  band  stand. 

The  land  but  not  the  buildings  abutted  on  a  new 
street  which  by  a  resolution  of  the  vestry  passed 
the  17th  Jan.  1900  the  vestry  directed  to  be 
paved,  and  the  estimated  expenses  apportioned 
among  the  frontagers. 

Held,  that  the  vestry  were  owners  of  the  land  and 
buildings  within  the  Metropolitan  Management 
Acts  1855  and  1862  and  should  be  assessed 
towards  the  estimated  expenses. 

(a)  Reported  by  J.  Andrew  Strahik,  Baq.,  Barristor-at-L*w. 
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Per  PhiUimore,  J.:  The  vestry  took  the  land 
under  the  Open  Spaces  Acta  1877  and  1887,  and 
the  Act  of  1881,  in  so  far  as  it  cut  down  their  user 
of  the  land  to  "  no  other  purpose "  than  the 
perpetual  use  thereof  by  the  public,  was  not 
applicable. 

Case  stated  by  John  Rose,  Esq.,  a  metropolitan 
magistrate. 

The  respondent  was  summoned  on  a  complaint 
by  the  clerk  to  the  appellants  for  that  he,  the 
respondent,  had  refused  or  neglected  to  pay  to  the 
vestry  or  to  their  clerk  the  sum  of  2282.,  although 
the  same  had  been  duly  demanded,  such  sum 
being  charged  upon  him  as  owner  of  certain 
hoases  or  lands  fronting  or  bounding  or  abutting 
upon  a  certain  new  street  or  way  known  as  Bishop's 
Park-road,  section  1,  and  which  houses  or  lands 
were  set  out  and  marked  Nos.  1,  3,  and  6  on  the 
plan  of  the  new  street  in  respect  of  paving  works 
to  be  carried  out  in  the  new  street  under  and  by 
virtue  of  the  provisions  of  the  Metropolis  Local 
Management  Act  1855,  and  the  other  Acts  of  Par- 
liament amending  the  same. 

Upon  the  hearing  of  the  summons  the  following 
facts  were  proved  or  admitted : — 

Bishop's  Park-road,  section  1,  was  a  new  street 
within  the  parish  of  Fulham.  On  the  north-west 
side  thereof  it  was  bounded  by  a  row  of  houses  and 
on  the  south-east  by  an  open  space  called  Bishop's 
Park. 

By  an  indenture  dated  the  15th  March  1894 
and  made  between  the  Bishop  of  London  of  the 
first  part,  the  Ecclesiastical  Commissioners  for 
England  of  the  second  part,  and  the  vestry  of  the 
parish  of  Fulham  of  the  third  part,  the  land 
therein  described  was  conveyed  to  the  appellants 
in  fee  simple  to  the  end  and  intent  that  the  pre- 
mises should  be  at  all  times  thereafter  kept  and 
maintained  as  an  open  space  for  the  perpetual 
use  thereof  by  the  public  for  exercise  and  recrea- 
tion. Part  of  the  land  thereby  conveyed  abutted 
on  the  south-eastern  side  of  the  new  street. 
This  land  was  acquired  by  the  appellants  under 
the  powers  conferred  upon  them  by  the  Open 
Spaces  Acts. 

By  40  &  41  Vict.  c.  35,  s.  1,  such  open  space  was 
held  "  in  trust  for  the  perpetual  use  thereof  by 
the  public  for  exercise  ana  recreation,"  and  by 
44  &  45  Vict  c.  34,  ss.  3,  4,  5,  "  for  no  other 
purpose."  By  56  &  57  Vict.  c.  71,  the  vestry  might 
erect  thereon  (inter  alia)  convenient  and  orna- 
mental buildings  and  such  appliances  as  they  might 
think  requisite  for  purposes  of  exercise  and  re- 
creation and  for  other  like  purposes. 

Upon  the  open  space  of  land  had  been  erected  a 
band  stand  at  the  point  marked  A  on  the  plan 
annexed  to  the  indenture,  a  cloak-room  at  the  point 
marked  B,  and  a  refreshment  stall  at  the  point 
marked  0.  The  appellants  let  the  refreshment 
stall  at  a  rent  of  252.  per  annum  to  a  caterer. 
The  band  stand  was  not  let,  but  seats  for  the 
public  were  let  by  the  vestry  to  a  contractor  at  a 
rental. 

On  the  17th  Jan.  1900  the  appellants  resolved  as 
follows : 

That  whereas  Bishop's  Park-road,  section  1,  in  the 
parish  of  Falham,  being  a  new  street,  is  not  paved  to 
the  satisfaction  of  this  vestry,  and  it  is  deemed  by  them 
to  be  necessary  and  expedient  that  the  same  should  be 
so  paved.  It  is  hereby  resolved  and  ordered  that  the 
said  street  be  taken  and  paved  under  the  provisions  of 


18  *  19  Viet.  o.  120,  and  25  *  26  Vict.  o.  102;  that  the- 
surveyor's  plan  and  estimate  be  approved  and  adopted, 
that  the  estimated  cost  of  the  said  paving  works  be 
apportioned  upon  the  owners  of  the  houses  or  land 
abutting  upon  or  bounding  the  said  street  at  the  propor- 
tions and  in  the  amount  as  set  forth  in  the  apportionment 
hereby  made,  approved,  and  sealed  with  the  official  seal 
of  the  vestry,  and  the  officers  instructed  to  take  the 
necessary  steps  for  collecting  the  apportioned  amounts 
within  fourteen  days. 


The  plan  and  apportionment  in  duplicate 1 
sealed  accordingly. 

The  respondent  was  the  owner  of  certain  houses 
in  the  new  street — viz.,  Noe.  1,  3,  and  6,  Bishop's 
Park-road,  section  1 — and  by  the  said  apportion- 
ment the  earn  of  228Z.  was  charged  upon  him  as 
such.  The  sum  had  been  demanded  of  him  and 
was  not  paid. 

The  apportionment  proceeded  upon  the  basis 
that  the  cost  of  paving  the  new  street  should  be 
defrayed  by  the  owners  of  the  houses  and  lands 
on  the  north-west  side  thereof,  and  not  in  any 
part  by  the  owners  of  the  land  on  the  south-east 
side  thereof. 

It  was  contended  upon  the  part  of  the  respon- 
dent that  the  apportionment  was  invalid  for  that 
a  part  of  the  cost  of  paving  ought  to  have  been 
apportioned  upon  the  appellants  as  owners  of  the 
open  space  abutting  upon  the  south-east  side  of 
the  new  street. 

It  was  contended  upon  the  part  of  the  appel- 
lants that  the  apportionment  was  valid,  for  the 
open  space  was  extra  commercium  or  subject  in 
perpetuity  to  the  burden  of  a  public  right  which 
deprived  the  appellants  of  the  beneficial  use  of  it. 

The  learned  magistrate  dismissed  the  summons. 

The  judgment  of  the  learned  magistrate  was 
annexed  to  the  case,  and  it  set  out  fully  the  argu- 
ments used  before  him  and  before  the  court  above - 
and  the  grounds  of  his  honour's  decision  which  were  - 
approved  of  by  both  the  judges  of  the  Divisional 
Court :  "  The  question  is  whether  the  apportion- 
ment of  the  estimated  expenses  of  paving  a  new 
street  under  the  Metropolis  Management  Acts 
is  valid  inasmuch  as  it  does  not  include  the  vestry 
as  the  owners  of  the  land  bounding  or  abutting 
on  such  new  street  and  held  under  the  Open 
Spaces  Acts.  The  Metropolis  Local  Manage- 
ment Act  (18  &  19  Yiot.  o.  120),  s.  105,  enacts  that 
the  expenses  of  paving  a  new  street  must  be  paid*, 
by  the  owners  of  the  houses  forming  such  street, 
and  under  the  Amendment  Act  (25  &  26  Vict, 
c.  102),  s.  77,  the  owners  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to  con- 
tribute. By  the  interpretation  clause,  sect.  250, 
of  the  principal  Act,  'owner'  shall  mean  the 
'  person  tor  the  time  being  receiving  the  rack  rent 
of  the  lands  or  premises  in  connection  with  which  • 
the  said  word  is  used,  whether  on  his  own  account 
or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  lands  or 

S remises  were  let  at  a  rack  rent.'  Why  was  this 
efinition  which  limits  the  ordinary  meaning  of 
the  word  '  owner '  given  in  the  Act  P  The  reason 
may  be  this — A  new  street  has  to  be  paved.  The  - 
first  cost  of  the  paving  is  laid  on  the  frontagers 
who  derive  the  immediate  benefit  from  the  paving. 
The  Legislature  did  not  think  fit  to  impose  the 
first  cost,  whioh  is  considerable,  on  mere  occu- 
piers whose  tenancies  might  be  short  and  means 
small,  or  even  on  mere  owners  who  might  have  a 
reversionary  interest  in  the  land  and  get  little  or 


MAGISTRATES'    CASES. 


Q,B.  Div.] 


Fulham  Vestry  v.  Mintbr. 


[Q.B.  Diy. 


no  present  return  from  it  or  advantage  from  the 
paring,  but  the  Legislature  might  well  have 
thought  that  where  the  owner  did  or,  if  he  chose, 
might  get  substantial  profit,  rack  rent,  from  the 
land— perhaps  indirectly  from  the  improvement 
of  the  street — he  ought  to  bear  his  part  of  the 
expense  of  paving  it,  and  therefore  have  given 
tins  definition  of  '  owner.'  The  vestry  are  in  law 
owners  of  land  bounding  or  abutting  on  the 
street  They  also  would  receive  the  rack  rent 
of  the  land  if  such  land  were  let  at  a  rack  rent, 
and  they  are  therefore  within  the  literal  terms 
of  the  interpretation  clause.  But  it  is  said  that 
they  are,  nevertheless,  not  owners  within  the 
meaning  of  the  Act,  because  the  land  cannot  be 
let  at  a  rack  rent.  Perhaps  if  the  attention  of 
the  Legislature  had  been  called  to  the  fact  that 
this  was  land  from  which  no  profit  could  possibly  be 
got,  out  of  which  the  cost  of  paving  could  be  paid, 
the  owners  of  such  land  would  have  been  expressly 
exempted  from  contribution.  It  may  not  oe  un- 
reasonable to  imply  such  exemption.  That  some 
limitation  of  the  literal  terms  of  sect.  77  and  the 
definition  clause,  sect.  250,  may  be  implied  is 
evident  from  Angell  v.  Vestry  of  Paddington  (L. 
Bep.  3  Q.  B.  714),  in  which  a  church  and  its  land 
were  held  to  be  neither  house  nor  land  within  the 
Act  and  perhaps  also  from  Plumstead  Board  of 
Works  v.  British  Land  Company  (32  L.  T.  Bep. 
94 ;  L.  Bep.  10  Q.  B.  203),  in  which  the  Exchequer 
Chamber  held  that  the  owners  of  the  soil  of  high- 
ways at  the  end  of  a  street  were  not  owners  of 
land  in  the  street  so  as  to  be  liable  to  the  cost  of 
paving  it.  The  learned  counsel  for  the  vestry  in 
a  fair  and  skilful  commentary  on  the  cases  mainly 
relied  on  the  principle  stated  in  Cheat  Eastern 
Railway  v.  Hackney  Board  of  Works  (49  L.  T.  Bep. 
509;  8  App.  Oas.  687,  693)  by  Lord  Watson,  who 
said:  'The  authorities  cited  in  the  course  of  the 
argument  appear  to  me  to  have  established  this 
proposition — that  the  person  vested  with  the  pro- 
perty of  heritable  subjects  which  have  been  placed 
extra  eommercium,  or  are  subject  in  perpetuity 
to  the  burden  of  a  public  right  which  deprives 
him  of  their  beneficial  use,  is  not  an  owner  of 
land  within  the  meaning  of  the  77th  section  of 
the  Act  of  1862.'  The  principle  is  there  expressed 
in  the  terms  of  the  Roman  and  Scotch  rather 
than  in  those  of  English  law.  But  Mr.  Macaskie 
also  referred  me  to  the  language  used  by  Bowen, 
LJ ,  who  said  in  Wright  v.  Ingle  (56  L.  T.  Bep. 
511 ;  16  Q.  B.  Div.  379) :  '  Whether  in  the  case  of 
premises  which  were  prevented  by  an  Act  of  Par- 
liament from  being  let  at  a  rack  rent  there  ever 
would  be  an  owner  within  the  meaning  of  sect.  250 
1  Tery  much  doubt,  but  I  am  inclined  to  think 
that  if  this  incapacity  to  let  were  stamped  on  the 
premises  they  would  never  have  an  owner  within 
the  meaning  of  sect  250.'  Let  me  try  to  apply  to 
this  case  before  me  those  authoritative  dicta  which 
afford  the  chief  support  to  the  argument  for  the 
vestry.  This  land  was  acquired  and  is  held  in  fee 
ample  by  the  vestry  under  statutory  powers  in 
taut  for  the  perpetual  use  thereof  by  the  public 
for  exercise  and  recreation  under  40  &  41  Yict. 
£  35,  a.  1,  and  for  no  other  purpose  by  44  &  45 
Vict  c.  34,  s.  5.  But  the  vestry  may  erect  and 
maintain  thereon  (inter  alia)  convenient  and  orna- 
mental buildings  and  such  appliances  as  they  may 
think  requisite  for  purposes  of  exercise  and  recrea- 
tion, and  for  refreshment -rooms,  band  stands, 
coBreniencee,  or  for  other  like  purposes  (56  &  57 


Yict.  c.  lxxi.).  Is  the  effect  of  these  statutory 
restrictions  to  place  the  land  extra  eommercium 
within  the  meaning  of  Lord  Watson,  or  is  the 
incapacity  to  let  stamped  on  the  premises  within 
the  meaning  of  Bowen,  L.J.  P  The  open  space  is- 
by  the  statutes  placed  extra  eommercium  in  the 
sense  that  it  cannot  be  alienated  or  disposed  of  in 
any  way  inconsistent  with  the  perpetual  use  of  it 
by  the  public  for  exercise  and  recreation.  There 
is,  however,  no  express  statutory  prohibition 
against  letting  the  land  or  buildings  lawfully 
erected  thereon  on  terms  which  will  preserve  the 
rights  of  the  public,  and  I  do  not  think  that  such 
prohibition  must  necessarily  be  implied  from  the 
Open  Spaces  Acts ;  but  perhaps  it  is  unnecessary 
to  establish  the  proposition  that  the  land  may  be 
actually  let  at  a  rack  rent  in  order  to  bring  the 
owner  within  the  definition  in  sect.  77,  and  I 
think  that  the  decisions  by  which  I  am  bound 
leave  me  free  to  adopt  the  view  taken  by  Collins,  J. 
in  Vestry  of  St.  uiles,  CamberweU  v.  London 
Cemetery  Company  (70  L.  T.  Bep.  734;  (1894) 
1  Q.  B.  699,  at  p.  706),  who  says :  'In  order  to  be 
exempt,  the  land  must  be  extra  eommercium,  but 
where  the  owners  are  entitled  by  statute  to  use  it 
beneficially,  receiving  as  profit  a  lump  sum  which 
is  equivalent  to  a  rack  rent,  the  land  is  not  extra 
eommercium?  In  this  case  the  owners  are  ex- 
pressly empowered  by  the  London  Open  Spaces 
Act  1893,  s.  25,  to  erect  and  maintain  buildings 
and  appliances  for  exercise  and  recreation  and  for 
refreshment-rooms,  band  stands,  and  conveniences, 
and  for  other  like  purposes.  It  would  be  easy  to 
suggest  buildings  and  appliances  which  might  be 
erected  for  exercise  and  recreation  from  which 
profit  might  be  derived.  It  could  not  be  reason- 
ably implied  that  the  refreshments,  for  example, 
involved  in  the  use  of  refreshment-rooms  are  to- 
be  supplied  gratis  or  at  cost  price  to  the  public,, 
and  if  charges  may  lawfully  oe  made  for  these 
accessories,  they  become  sources  of  profit  which 
may  be  equivalent  to  a  rack  rent.  If  rack  rent  or 
its  equivalent  may  lawfully  be  got,  an  inquiry 
whether  it  is  actually  got  may  be  superfluous, 
but  some  profit  is  in  fact  got  from  the  open 
space.  A  refreshment  stall  is  let  for  252.  a  year. 
Chairs  are  supplied  for  the  use  of  which  money 
is  paid.  Fees  are  taken  with  the  sanction  of  the 
vestry  for  the  use  of  a  cloak-room.  The  receipts 
may  not,  perhaps,  at  present  amount  to  a  rack 
rent,  but  it  is  conceivable  that  a  larger  sum  might 
be  obtained  from  these  sources,  especially  for 
the  privilege  of  selling  refreshments  at  a  place  of 
popular  resort  for  exercise  and  recreation.  Mr. 
Macaskie  said  that  the  refreshment  stall  is  not 
on  the  land  abutting  on  the  section  of  the  '  new 
street,'  which  is  the  subject  of  the  apportionment. 
I  think  that  the  rent  for  it  may  be  regarded  as 
derived  not  merely  from  the  refreshment  stall,  but 
from  the  whole  area  of  the  open  space,  including 
the  part  abutting  on  the  street  which  makes  the 
stall  valuable.  If,  however,  I  am  wrong  in  so  think- 
ing, the  fact  remains  that  other  refreshment-room* 
or  means  of  deriving  profit  may  be  lawfully  set 
up  on  the  piece  of  land  actually  bounding  or 
abutting  on  the  new  street.  In  my  opinion  the 
vestry  are,  within  25  &  26  Yict.  c.  102,  s.  77,  and 
18  &  19  Yict.  c.  126,  s.  250,  owners  of  land 
bounding  or  abutting  on  such  street,  they  are 
trustees  for  the  public  and  would  receive  the  rack 
rent  of  the  land  if  such  land  were  let  at  a  rack 
rent  as  I  think  it  lawfully  might  be,  without 
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interfering  with  the  purposes  to  which  the  kind  is 
devoted  by  statute.  No  decided  case  is  on  all 
fours  with  the  present  one,  and  Mr.  Macaskie 
pointed  out  to  me  the  distinctions  between  it  and 
those  cases  which  seemed  to  be  against  him.  But 
several  decisions  were  cited  that  were  nearly  in 

rint,  and  tend  to  support  the  conclusion  to  which 
have  come — viz.,  that  the  apportionment  is 
invalid  because  the  owners  of  the  open  space  are 
not  included  as  contributories  to  the  expense  of 
paviog  the  new  street." 

Stuart  Macaskie  for  the  appellants. 
Bray,  Q.C.  and  B.  A.  Cohen  for  the  respon- 
dent. 

The  following  cases,  besides  those  referred  to 
by  the  learned  magistrate,  were  cited  in  the 
argument: 

Plumstead  District  Board  of  Works  v.  Ecclesiastical 
Commissioners,  64  L.  T.  Rep.  830 ;  (1891)  2  Q.  B. 
361; 
Bowditch  t.  Wakefield  Local  Board  of  Health,  25 

L.  T.  Bep.  88  ;  L.  Rep.  6  Q.  B.  567 ; 
Pound  v.  Board  of  Works  of  Plumstead  District,  25 

L.  T.  Bep.  461 ;  L.  Bep.  7  Q.  B.  183  ; 
Hornsey  District  Council  t.  Smith,  75  L.  T.  Bep. 

684;  (1896)  2  Ch.  254; 
Re  Christchurch  Inclosure  Act;  Meyrick  v.  Attorney- 
General,    71    L.  T.  Bep.    122;    (1894)    3    Ch. 
209; 
Lambeth,  Overseers  of  v.  London  County  Council,  76 

L.  T.  Bep.  795  ;  (1897)  A.  C.  625  ; 
St.  Mary,  Islington,  Vestry  of  v.  Cobbett,  71  L.  T. 

Bep.  573  ;  (1895)  I  Q.  B.  369  ; 
Caiger  v.  Vestry  of  St  Mary,  Islington,  50  L.  J.  59, 
M.C. 
Bruce,  J. — In  this  case  I  think  that  the  deci- 
sion of  the  learned  magistrate  was  right,  and 
that  we  ought  to  affirm  his  decision.  I  have  to 
say  that  I  feel  myself  very  much  indebted  to  the 
magistrate  for  the  very  careful  judgment  he  has 
delivered.  It  has  been  an  assistance  to  me  in 
considering  this.  I  think  he  has  correctly  stated 
the  law  and  correctly  applied  it  to  the  facts.  1 
do  not  propose  to  go  through  the  very  numerous 
cases  which  have  been  cited  during  the  argument, 
hut  I  think  the  principle  of  the  cases  may  be  said 
to  be  this — that  where  there  exist  land  or  houses 
abutting  upon  a  new  street,  then  the  person  who 
receives  the  rent  or  who,  if  rent  were  payable, 
would  receive  the  rent,  and  who  is  the  owner 
within  the  definition  of  owner  given  in  the  Act  of 
Parliament,  is  liable  to  contribute  to  the  expenses 
of  the  new  street.  This  exception  has  been  estab- 
lished— that  where  the  premises  held  are  of 
such  a  character  that  tbey  are  struck  with 
a  legal  incapacity  of  ever  being  used,  if  a 
house  as  a  house,  or  if  land  as  hind  is  struck 
with  the  legal  incapacity  of  being  let  at  a 
rack  rent,  that  incapacity  being  of  a  perma- 
nent character  and  of  such  a  kind  as  to  affect 
the  nature  of  the  property,  then  the  property 
is  not  property  of  which  there  can  be  an  owner 
within  the  meaning  of  the  statute.  That  is  the 
substance  of  the  rule  as  stated  by  the  judges  in 
Wright  v.  Ingle  (sup.).  The  definition  of  an 
owner  as  stated  in  the  words  of  Lord  Watson  in 
Cheat  Eastern  Railway  Company  v.  Hackney 
Board  of  Works  (sup.),  where  he  neld  that  the  com- 
pany were  not  owners  of  the  land  abutting  on 
nouses,  is  that  "the  person  vested  with  the 
property  of  heritable  subjects  which  have  been 
placed  extra  commercium  or  are  subject  in  per- 


petuity to  the  burden  of  a  public  right  which 
deprives  him  of  their  beneficial  use  is  not  an 
owner  of  land  within  the  meaning  of  the  77th 
section  of  the  Act  of  1862."  So  that  unless  the 
land  or  the  houses  are  brought  within  one  of  these 
definitions,  unless  they  are  struck  with  an  inca- 

rity  to  be  let,  or  I  should  say  an  incapacity  to 
used  beneficially,  they  are  liable  to  contribute 
to  the  expenses  of  the  new  street.  Now,  in  the 
present  case  the  question  we  have  to  consider  is 
this :  Whether  the  land  in  question  is  struck  with 
such  incapacity.  I  think  not.  It  is  conveyed  to 
be  kept  and  maintained  as  an  open  space  for  the 
perpetual  use  thereof  to  the  public  for  exercise 
and  recreation  and  for  no  other  purpose.  But, 
although  it  is  subject  to  that  burden,  it  seems  to 
me  that  that  is  not  a  burden  which  deprives  the 
vestry  altogether  of  the  beneficial  use  of  the  pro- 
perty. They  possess  power  to  erect  and  maintain 
on  the  open  space  buildings  for  the  accommoda- 
tion of  keepers,  constable*,  and  other  persons 
employed  by  them  in  connection  with  the  main- 
tenance of  the  open  space,  also  such  convenient 
and  ornamental  buildings  and  such  appliances  as 
they  may  think  requisite  for  the  purpose  of 
exercise  and  recreation,  and  for  refreshment-room, 
band  stand,  conveniences,  and  other  like  purposes 
provided  that  the  consent  of  the  county  council 
be  first  obtained.  So  that  they  have  the  power 
here  to  do  many  things  which  are  not  inconsistent 
with  the  enjoyment  of  the  place  as  an  open  space 
for  the  public.  They  may  build  a  gardener's  cot- 
tage, and  the  gardener  who  is  attending  to  the  open 
space  may  live  there.  It  may  be  said  that  they 
are  not  entitled  to  charge  a  rent  for  his  living 
there.  I  do  not  know  whether  that  is  so  or  not. 
The  occupation  of  the  cottage  would  be  a  benefi- 
cial occupation  because  it  would  be  taken  into 
account  in  payment  of  his  wages,  and  therefore  it 
would  be  a  beneficial  occupation  for  the  purpose 
of  their  servant.  Again,  the  band  stand  no  doubt 
is  erected  for  the  benefit  of  the  public.  But  it 
may  be  possible,  although  no  charge  could  be 
made  to  the  public  for  listening  to  the  band  or 
for  entering  the  ground,  that  the  bandmaster 
might  solicit  contributions  from  the  public  and 
obtain  contributions  from  the  public  to  a  con- 
siderable amount,  and  for  the  privilege  of  playing 
there  and  soliciting  contributions  from  the  public 
he  might  pay  a  sum  of  money  to  the  vestry,  and 
there  might  then  arise  beneficial  ownership.  So 
with  regard  to  the  refreshment-room.  That  is  let, 
and  thev  do  derive  a  sum  of  money — I  think  a 
sum  of  ibl. — a  year  for  the  use  of  the  refreshment- 
room.  There,  again,  there  is  a  beneficial  occupa- 
tion, and  so  I  think  in  many  ways  the  vestry 
might  derive,  consistently  with  the  terms  on  which 
they  hold  the  land,  a  beneficial  occupation,  and  it 
cannot  be  said  that  this  land  is  extra  commercium, 
or  that,  although  it  is  dedicated  to  the  use  of  the 
public,  the  vestry  are  prohibited  from  obtaining 
any  profit  from  it.  Then  it  was  said  in  the  argu- 
ment that  they  could  not  let  it  at  a  rack  rent. 
Letting  it  at  a  rack  rent,  I  think,  means  merely 
that  the  land  is  let  for  the  best  return  that  can 
be  obtained  for  it.  But  I  shall  adopt  the  dictum 
of  Collins,  J.  in  Vestry  of  St.  Giles,  CamberweU 
v.  London  Cemetery  Company  (sup.),  where,  in 
considering  this  question,  he  says :  "  But  where 
the  owners  are  entitled  by  statute  to  use  it 
beneficially,  receiving  as  profit  a  lump  sum  which 
is  equivalent  to  a  rack  rent,  the  land  is  not  extra 
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commereium.  It  would  be  too  narrow  a  conclu- 
sion that  because  the  rent  is  not  received  in  the 
shape  of  a  rack  rent  the  land  is  extra  commer- 
eium, and  the  owners  are  not  owners  within  the 
meaning  of  the  statute."  Therefore,  I  think, 
here  there  is  a  beneficial  occupation,  and,  there 
being  a  beneficial  occupation,  I  think  that  the 
vestry  are  the  owners  of  the  land  within  the 
meaning  of  the  definition  given  of  owners,  and 
that  they  are  liable  to  contribute  to  the  expense 
of  the  new  street. 

Phillimore,  J. — I  am  of  the  same  opinion.  I 
wish  to  express  my  obligation  to  the  learned 
magistrate  for  the  way  in  which  he  has  stated  the 
ease  and  assisted  us  with  his  reasons.  By  the 
joint  effect  of  the  two  Metropolis  Management 
Acts  the  owners  of  houses  and  land  bounding  or 
abutting  upon  a  new  street  are  bound  to  pay  to 
the  vestry  expenses  of  paving  and  the  other 
expenses  of  making  up  the  new  street,  and  the 
owner  means  the  person  for  the  time  being 
receiving  the  rack  rent  of  the  lands  or  premises 
in  connection  with  which  the  said  word  is  used, 
whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so 
receive  the  same  if  the  lands  or  premises  were 
1st  at  a  rack  rent.  The  very  large  and  general 
words  of  this  enactment  have  been  limited  by 
decisions  (and  that,  I  think,  is  the  way  in  which 
we  should  look  at  it)  to  this  extent,  and  to  this 
extent  only,  that  if  the  lands  or  premises  are  for  all 
time  incapable  of  being  beneficially  used,  they  are 
not  to  be  treated  as  lands  which  are  or  could  be 
let  at  a  rack  rent.  At  one  time  I  thought  perhaps 
the  right  thing  was  to  say  "if  the  lands  could 
never  be  legally  let  at  a  rack  rent,"  but  the 
decision  in  Vestry  of  St.  Giles,  Camberwell  v. 
London  Cemetery  Company  (sup.)  and,  I  think,  the 
language  of  Lord  Watson  in  Great  Eastern  Rail- 
way Company  v.  Hackney  Board  of  Works  (sup.) 
point  to  the  fact  that  that  is  somewhat  too 
narrow  a  view.  The  lands  must  be,  as  Bowen, 
LJ.  points  out  with  regard  to  the  buildings — the 
same  thing  would  be  true  of  the  land — physically 
capable  of  beneficial  enjoyment,  of  profitable 
enjoyment.  They  must  be  also  legally  capable  of 
"profitable  enjoyment " — apparently  on  one  deci- 
sion not  necessarily  capable  at  the  moment,  but 
legally  capable  at  some  time  or  other.  If  those 
two  conditions  are  satisfied,  then  the  lands  fall 
into  the  ordinary  category  and  are  lands  abutting 
on  the  street  which  have  an  owner,  and,  if  there  is 
an  owner  in  this  case,  there  is  no  question  it  must 
be  the  vestry.  Now,  what  one  has  to  consider  is, 
whether  this  land  is  capable  of  any  profitable  or 
beneficial  enjoyment.  1  agree  it  is  not  capable  of 
much  I  agree  that  some  of  the  suggestions  made  in 
the  argument — possibly  some  I  made  myself — are 
father  strained  and  fanciful,  but  the  fact  remains, 
first  of  all,  that  actually  at  this  moment  a  portion 
of  the  land  is  beneficially  enjoyed ;  and,  secondly, 
that  beneficial  and  profitable  enjoyment  can  to 
some  extent  be  got  possibly  out  of  every  particle 
of  the  land.  I  quite  agree  primarily  the  use  for 
which  this  land  is  destined  is  for  the  recreation 
&nd  enjoyment  of  the  public.  Nothing  must 
interfere  with  that,  and  consistently  with  that, 
sometimes  really  assisting  that,  there  may  be 
nses  out  of  which  profit  can  be  derived.  Mr. 
Kacaakie  in  his  argument,  for  which  we  are 
very  much  indebted  to  hiro,  has  tried  to 
point  out  to  us  to-day  that  the  vestry  must  be 


restricted  by  the  express  provisions  of  sect.  5  of 
the  Open  Spaces  Act  1881  (44  &  45  Vict.  c.  34). 
It  is  not  necessary  to  consider  whether,  if  the 
section  did  apply,  it  would  have  all  the  restric- 
tive force  for  which  he  contends,  because  this 
land  is,  in  my  opinion  and  in  the  opinion  of 
my  learned  brother  as  I  understand,  not  to  be 
deemed  to  be  acquired  under  that  Act,  but  under 
the  more  beneficial  Acts  of  1877  and  1887,  and  I 
repeat  again  what  I  said  in  the  course  of  the 
argument,  that  there  is  in  my  opinion  excellent 
good .  sense — as  there  always  was  in  every 
expression  of  the  late  Sir  George  Jeasel— 
in  the  observation  made  by  him,  in  delivering 
the  opinion  of  the  Co  art  of  Appeal  in  the  case 
which  I  refer  to,  that  if  a  public  body  was 
enabled  to  exercise  public  powers  under  either  of 
two  statutes,  they  were  to  be  deemed,  if  there  was 
any  difference  in  respect  of  the  two,  to  take  them 
under  the  statute  under  which  they  took  most 
beneficially.  Therefore  I  am  of  opinion  that  this 
vestry  must  be  taken  to  have  acquired  this  land 
under  the  Acts  of  1877  and  1887.  It  is  very  pos- 
sible that  the  Act  of  1881  and  the  powers 
acquired  under  it  remain  for  the  purpose  of 
acquiring  churchyards,  cemeteries,  and  burial 
grounds,  and  it  is  very  possible  that  under  no  other 
Act  can  the  vestry  take  such  open  spaces.  It  may 
very  well  be  that  when  they  take  such  open  spaces, 
sentiment,  apart  from  other  reasons,  may  make  it 
desirable  that  they  should  make  no  money  out  of 
those  particular  open  spaces,  and  therefore  with 
regard  to  those  particular  open  spaces  they  may 
be  specially  restricted.  We  nave  not  to  consider 
that  here,  because  they  take  under  the  general 
powers,  and,  taking  under  the  general  powers, 
they  have  the  powers  which  all  owners  have  except 
so  far  as  they  are  restricted.  They  are  restricted 
by  the  trust,  and  that  really  is  the  only  restriction 
we  ought  to  look  at.  No  doubt  they  are  also 
restricted  by  the  fact  that  the  vestry  being  a 
public  body  can  only  spend  their  money  upon 
certain  definite  public  objects,  and  would  be  pro- 
ceeding ultra  vires  if  they  embarked  in  trade  or 
similar  enterprises.  But  I  do  not  think  we  ought 
to  look  at  that  when  we  look  at  the  land.  The 
question  we  have  to  look  at  is  whether  the  land 
can  be  beneficially  used,  and  not  whether  the 
particular  owner  at  the  moment  can  beneficially 
use  it.  It  may  be  that  the  vestry  could  bene- 
fically  use  it  in  many  ways  besides  those  which 
my  learned  brother  has  indicated.  It  is  certain 
they  could  use  it  in  many  other  ways.  Certainly 
they  do  use  it  in  some  ways  at  present.  Any 
hardship  which  might  follow  from  the  land  being 
deemed  to  be  contributable  to  the  assessment  of 
the  street  can  be  got  over ;  as  has  already  been 
pointed  out,  the  vestry  themselves,  acting  fairly 
and  reasonably,  and  not  acting  unfairly,  can  make 
a  separate  minor  assessment  upon  the  land  to 
that  which  they  make  upon  the  houses.  It  is 
clear  this  land  of  the  park  is  by  no  means  so 
profitable  as  the  opposite  land  of  the  houses,  but 
it  does  bring  in,  within  the  purview  of  the  Act, 
some  profit  to  its  owners,  which  are  the  vestry, 
and  therefore  to  some  extent  it  ought  to  contri- 
bute, in  my  judgment,  to  the  paving  of  this  street. 
Therefore  the  assessment  which  was  made  upon 
the  respondent  in  this  case,  which  did  not  take 
into  consideration  any  contribution  by  the  vestry 
as  the  owners  of  the  park,  was  a  bad  assessment, 
and  the  learned  magistrate  was  right  in  dismissing 
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the  information,  and  this  appeal  moat  be  die- 

fni88ed-  Appeal  dismissed. 

Solicitor  for  the  Fulham  Vestry,  T.  Blanco 
White. 
Solicitors  for  the  respondent,  Cooper  and  Bake. 


Jan.  14  and  19,  1901. 

(Before  Bruce  and  Phillimobb,  J  J.) 

Lbigh  Distbict  Council  (apps.)  v.  King 
(resp.)  (a) 

Highway — Substitution — Formalities  under  High, 
way  Act  1835— Presumption — Evidence  as  to 
highway  repairable  by  the  inhabitants  at  large. 

In  1842  B.-grove  was,  pursuant  to  a  resolution 
passed  at  a  vestry,  meeting,  substituted  for  an 
older  highway  catted  C.-lane. 

R.- grove  ever  since  1842  had  been  open  to  and  used 
by  the  general  public,  and  upon  one  occasion 
many  years  back  it  had  been  repaired  by  the 
surveyor  of  L.3  but  whether  in  his  capacity  as 
surveyor  or  not  did  not  appear. 

No  surveyor's  accounts  were  produced,  nor  was  any 
evidence  given  as  to  any  certificate  of  justices 
having  been  enrolled  or  steps  taken  under  sects. 
23  or  84  of  the  Highway  Act  1835. 

Held,  that  the  justices  were  justified  in  finding  that 
B.-grove  was  a  highway  repairable  by  the  inhabi- 
tants at  large. 

Case  stated  on  an  information  laid  on  behalf  of 
the  appellants  setting  forth  that  the  respondent, 
in  pursuance  of  sect.  7  of  the  Private  Street 
Works  Act  1892,  served  on  the  appellants  a 
written  notice  Btating  that  he  objected  to  the 
proposals  of  the  appellants  in  regard  to  the 
levelling,  paving,  metalline,  flagging  and  chan- 
nelling, and  making  good  of  a  certain  street 
known  as  Rectory- grove,  on  the  ground  that  the 
street  was  in  whole  or  in  part  a  highway  repair- 
able by  the  inhabitants  at  large,  and,  in  conse- 
quence of  such  notice,  the  appellants  were  pre- 
cluded from  making  up  the  street  until  the  objec- 
tion had  been  heard  and  determined  in  pursuance 
of  sect.  6  of  the  Act. 

On  the  15th  Feb.  1900  the  justices,  having 
heard  the  information,  dismissed  it,  holding,  as 
a  matter  of  fact,  that  the  street  was  a  highway 
repairable  by  the  inhabitants  at  large,  and  they 
directed  the  apportionment  to  be  quashed  or 
amended  accordingly. 

The  apportionment  having  been  made  and 
approved  and  deposited  under  the  authority  of 
sect.  6  of  the  Private  Street  Works  Act  1892,  and 
the  respondent  having  by  his  notice  of  objection 
as  set  out  in  the  information  taken  objection 
thereto  within  the  time  limited  by  sect.  7  of  the 
statute,  the  only  question  at  issue  and  to  be 
determined  by  the  justices  under  sect.  8  of  the 
statute  was  whether  or  no  the  street  called 
Rectory-grove  was  In  whole  or  a  part  a  highway 
repairable  by  the  inhabitants  at  large. 

The  evidence  adduced  showed  that  after  the 
20th  March  1836— to  wit,  about  the  year  1842— 
the  road  on  the  north  side  of  the  rectory,  now 
known  as  Rectory-grove,  had  been  substituted 
for  an  older  public  highway,  which  was  in  front 

(a)  Beported  by  W.  dk  B.  Hsrbkt,  Esq.,  Barri>t«r-At-Law. 


or  to  the  south  of  the  rectory  of  Leigh,  and  w 
bown  as  Chess-lane,  and  that  such  substitution 
was  pursuant  to  a  resolution  at  a  vestry  meeting 
held  pursuant  to  notice  dated  the  8th  Jan.  1842  for 
the  parish  of  Leigh  in  1842,  whereby  the  meeting 
resolved  to  stop  up  a  road  in  front  of  the  rectory 
(being  the  road  called  Chess-lane),  and  open  a 
new  road  at  the  back  through  Sweeting's  and 
Parsonage  Fields  agreeable  to  the  plan  produced 
in  vestry.  The  road  called  Rectory-grove  leads 
towards  the  same  spot  as  that  which  Chess-lane 
formerly  led.  Soon  after  1842  trees  were  planted 
on  the  northern  hedge  of  Rectory- grove  by  the 
Rev.  Eden,  then  rector  of  Leigh  and  the  prede- 
cessor of  the  respondent,  but  there  was  no  evidence 
of  any  repairs  having  been  done  to  Rectory-grove 
by  the  Rev.  Eden  or  any  of  his  successors  or  the 
respondent. 

There  was  evidence  of  repairs  on  one  occasion 
to  Rectory- grove  many  years  back  by  Mr.  Webb, 
the  surveyor  for  Leigh,  but  whether  as  surveyor 
or  otherwise  did  not  appear.  There  was  no 
evidence  of  repair  by  the  surveyor  beyond  this, 
but  there  was  also  evidence  that  the  Leigh  Parish 
Council,  the  immediate  predecessors  of  the  appel- 
lants, had  repaired  the  footpaths  in  Rectory- 
grove.  Rectory-grove  has  ever  sinoe  1842  been 
open  to  the  general  public.  No  surveyor's 
accounts  were  produced,  nor  was  any  evidence 
given  as  to  any  certificate  having  been  enrolled  or 
steps  taken  under  sect.  23  or  sect  84  of  the  High- 
way Act  1835. 

On  behalf  of  the  appellants  it  was  contended 
that  no  highway  after  the  20th  March  1836  (the 
date  of  coming  into  operation  of  the  Highway 
Act  1835)  could  be  or  become  a  highway  repair- 
able by  the  inhabitants  at  large  until  tne  steps 
mentioned  in  sect.  23  or  sect.  84  of  that  Act  had 
been  taken.  That  Rectory-grove  had  been  shown 
to  have  been  made  since  the  20th  March  1836, 
and  that  as  there  was  no  evidence  of  the  steps 
necessary  under  sects.  23  or  84  of  the  Highway 
Act  1835  having  been  taken,  it  could  not  now 
be  a  highway  repairable  by  the  inhabitants  at 
large. 

On  behalf  of  the  respondent  it  was  contended 
that  Rectory-grove  is  a  highway  within  the  defini-  , 
tioh  of  sect  4  of  the  Highway  Act  1835.  That 
all  highways  primd  facie  and  at  common  law  are 
repairable  by  the  inhabitants  at  large.  That  such 
liability  was  displaced  by  sect.  23  of  the  Highway 
Act  1835  with  respect  to  certain  roads  only — 
namely,  a  road  or  occupation  way  made,  or  here- 
after to  be  made  by  and  at  the  expense  of  a 
private  individual  or  private  person,  body  politic 
or  corporate.  That  the  ouus  of  proving  that 
Rectory-grove  was  a  road  so  made  as  to  displace 
the  common  law  liability  of  the  parish  to  repair 
it,  was  en  the  appellants ;  that  they  had  given  no 
evidence  of  Rectory-grove  having  been  so  made. 
That  in  the  absence  of  such  evidence  sect.  23  did 
not  apply  to  Rectory-grove,  and  the  common  law 
liability    of    the    inhabitants    to    repair    


remained  unaffected  by  the  Highway  Act  1835. 
That  the  terms  of  the  resolution  of  the  vestry  in 
1842  constituted  evidence  on  the  other  hand  that 
the  opening  of  the  new  road  and  its  making  up 
was  the  act  of  the  parish,  and  not  of  a  private 
person,  body  politic  or  corporate.  That  there  was 
evidence  of  repair  by  the  parish  surveyor,  and 
clear  evidence  of  repair  to  the  footpath  by  the 
parish  council. 
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The  court  found  as  a  matter  of  fact  that 
Bectory-grove  was  a  highway  repairable  by  the 
inhabitants  at  large. 

The  question  for  the  opinion  of  the  court  was 
whether   there    was    evidence   to   justify   such 


Macmorran,  Q.C.  and  B.  Cunningham  Glen  for 
the  appellants. — After  the  coming  into  operation 
of  the  Highway  Act  1835— namely,  the  20th 
March  1836,  no  highway  could  be  or  become  a 
highway  repairable  by  the  inhabitants  at  large, 
unless  all  the  steps  and  formalities  prescribed  by 
either  sect.  23  or  sect.  84  of  that  statute  had  been 
complied  with.  The  evidence  set  out  in  the  case 
does  not  show  that  this  has  ever  been  done.  It  is 
■dear  that  all  the  formalities  must  be  complied 
with,  for  in  Beg.  v.  Dukinfield  (4  B.  &  S.  158) 
where  a  landowner  had  obtained  and  enrolled  the 
-certificate  of  two  justices  under  sect.  23,  but  it 
had  not  been  made  to  the  satisfaction  of  the  sur- 
veyor, it  was  held  that  the  road  had  not  become 
repairable  by  the  inhabitants  at  large.  In  Eyre  v. 
New  Forest  Highway  Board  (56  J.  P.  517)  it  was 
laid  down  by  Wills,  J.  and  approved  by  the 
Court  of  Appeal  that  where  there  was  no  public 
right  of  way  prior  to  the  Highway  Act  1835,  there 
was  no  dutr  to  repair  or  right  to  repair  attached 
to  the  highway  authority  unless  the  procedure 

Csribeaby  the  statute  had  been  complied  with, 
same  principle  appears  as  to  the  strict  com- 
pliance with  the  requirements  of  the  statute  in 
Reg.  v.  East  Hagboume  (1  Bell  C.  0.  R.  135 ;  5 
Jut.  N.  S.  346)  which  was  the  case  of  a  road 
marked  out  by  inclosure  commissions,  which 
straightened  and  widened  an  old  highway  repair- 
able by  the  parish,  in  the  year  1849.  They  also 
referred  to 

OMtt  v.  Maxs*y  29  L.  T.  Bep.  244 ;  L.  Rep.  8  C.  P. 
704. 
These  decisions  all  show  that  where  a  highway 
has  not  been  in  use  as  such  before  1836,  then, 
unless  all  these  steps  are  taken,  the  inhabitants 
are  not  liable.  In  Bishton  v.  Haslingden  Corpo- 
rator* (77  L.  T.  Rep.  620 ;  (1898)  1  Q.  B.  294)  the 
place  in  question  was  formed  before  1816,  and  had 
always  been  open  both  ends  into  highways,  and  it 
had  existed  in  the  same  condition  for  seventy 
years,  and  since  its  formation  it  had  been  used 
by  foot  passengers  without  interruption.  Neither 
public  nor  private  repairs  had  been  proved.  It 
was  there  held  that  it  was  a  footway  repairable 
by  the  inhabitants  at  large.  Channell,  J.  said: 
"The  second  question  is  the  one  which  must 
decide  this  part  of  the  case.  .  .  .  If  it  was  a 
highway  before  1835,  it  would  be  repairable  by 
the  inhabitants  at  large  without  any  formalities 
having  been  gone  through  to  take  it  over."  The 
road  in  this  case  has  only  been  a  highway  since 
1842.  The  parish  as  such  cannot  make  a  high- 
way at  all,  and  the  surveyor  of  highways 
must  be  either  an  individual  or  body  politic 
within  the  section.  The  only  powers  of  the 
parish  council  are  those  contained  in  sect.  13  (2) 
of  the  Local  Government  Act  1894  (56  &  57  Yiot. 
<c  73).  The  parish  council  have  no  right  to  repair 
the  road.  They  are  not  a  highway  authority  in 
any 


Matttnson,  Q.C.  and  Earle  for  the  respondent. — 

The  facts  are  obscure  owing  to  the  lapse  of  time, 

but  the  question  which  is  raised  here  is,  On  whom 

does  the  burden  of  proof  lie  P    Prima  facie  all 
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highways  were  repairable  by  the  inhabitants  at 
large,  and  this  road  undoubtedly  was  a  highway. 
The  onus  of  proof  is  on  the  appellants  to  show 
that  the  road  was  intended  to  be  made  a  highway 
under  sect.  23.  This  road  has  been  a  highway 
since  1842,  and  there  is  a  presumption  that  it  is 
repairable  by  the  inhabitants  at  large.  There  is 
no  evidence  that  the  formalities  required  by  sect  23 
have  not  been  complied  with,  and  as  the  road  has 
been  used  since  1842  by  the  public,  it  is  only 
proper  to  assume  that  those  formalities  were 
complied  with.  In  Glen  on  Highways,  2nd  edit.,  at 
p.  87,  in  dealing  with  the  liability  of  the  inhabi- 
tants at  large  he  says :  "  The  liability  extends  to 
modern  as  well  as  ancient  highways,  subject, 
however,  to  sect  23  of  the  Highway  Act  1835." 
In  Bex  y.  Lordsmere  (15  Q.  B.  696 ;  15  Jur.  82) 
Lord  Campbell,  G.J.  says :  "lam  of  opinion  that 
the  rule  of  law  is  that  the  parish  is  liable  to  repair 
all  highways,  whether  new  or  old.  I  concur  with 
what  is  said  on  that  subject  by  Abbott,  G.J. 
(Bex  v.  Netherthong,  2  B.  &  Aid.  179)—'  By  the 
general  rule  of  law  the  inhabitants  of  any  district 
who  were  liable  to  the  repair  of  all  the  roads 
there,  previously  to  the  introduction  of  a  new 
highway,  are  also  liable  to  the  repair  of  that 
highway.' "  It  is  true  that  there  is  an  exception 
created  by  sect  23  of  the  Highway  Act  1835,  but 
that  we  are  within  that  must  be  proved  by  the 
appellants.  We  say  that  sect.  23  has  no  applica- 
tion here,  but  even  if  it  has,  there  is  no  evidence 
in  the  case  to  show  that  the  steps  necessary  were 
not  complied  with.  In  Williams  v.  Eyton  (4 
H.  &  N.  357 ;  5  Jur.  N.  S.  770)  no  proof  was 
given  that  the  requisite  order  of  justices  had 
ever  been  made  where  a  highway  was  being 
stopped  up,  but  it  was  held  that  from  the  road 
not  being  used  for  a  long  period  it  might  be 
presumed  that  there  was  such  an  order.  They 
also  referred  to 

Phillips  t.   Halliday,  23   Q.  B.  Div.  48 ;  (1891) 
A.  C.  228. 

We  contend  that  we  are  not  within  sect  23  at  all. 
That  section  only  applies  to  a  road  made  by  a 
person  or  body  politic  or  corporate  and  dedicated 
to  the  public,  and  not  to  a  road  of  this  descrip- 
tion at  all.  It  is  quite  clear  that  this  section 
does  not  apply  to  all  roads  from  the  judgment  of 
Coleridge,  J.  in  Beg.  v.  Thomas  (7  E.  &  B.  399 ; 
3  Jur.  N.  S.  713)  when  dealing  with  a  road  that 
had  been  vested  in  commissioners  for  twenty-one 
years,  but  had  ceased  to  be  so  vested  upon  the 
expiry  of  a  Turnpike  Act  in  1848.  He  said :  "  The 
owner  of  the  land  which  had  been  taken  for  the 
turnpike  road  might  decline  further  to  repair  it 
or  the  public  to  use  it  But  the  owner  might 
allow  the  public  to  continue  to  use  the  road ;  and 
if  the  public  did  use  it  as  a  highway,  the  burden 
of  repair  would  fall  upon  the  parish,  whether  they 
would  or  not.  .  .  But  it  is  said  that,  however 
that  might  be  at  common  law,  sect  23  of  the  High- 
way  Act  1835  interposes  a  difficulty,  for  this  was 
a  road  which  it  was  sought  to  turn  into  a  high- 
way. But  this  depends  upon  whether  sect.  23 
applies  to  such  a  case  as  the  present.  It  appears 
that  the  Legislature  contemplated  the  case  of 
a  private  person  making  a  road  for  the  pur- 
pose of  dedicating  it,  or  setting  out  a  private 
driftway  under  an  Inclosure  Act,  and  not  such 
a  case  as  this.  Neither  do  the  words  of 
the    section    embrace    such    a    case.    ...    I 
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[Q.B.  Dit. 


never  heard  it  laid  down  that  all  roads  were 
included  in  the  enactment  in  sect  23."  They 
also  referred  to 


HeaUy  v. 
375. 


Corporation  of  Bailey,  L.  Rap.  19  Eq. 


Maemorran,  Q.O.  in  reply. — The  road  came  into 
existence  after  1836,  and  therefore  the  presump- 
tion is  rebutted  that  it  is  repairable  by  the 
inhabitants  at  large,  and  the  burden  of  proof 
shifts  to  the  respondent.  The  acts  of  the  vestry 
showed  that  they  meant  to  proceed  under  sect.  84 
of  the  Highway  Act  1835,  but  the  respondent 
cannot  show  that  all  the  formalities  of  that 
section  have  been  complied  with,  y*      ^      ^ 

Beuci,  J. — I  agree  with  my  learned  brother  in 
the  result  at  which  he  has  arrived.  There  was,  as 
it  seems  to  me,  sufficient  evidence  to  justify  the 
justices  in  finding  that  the  road  in  question  was 
repairable  by  the  inhabitants  at  large.  I  think  it 
is  clear  that  the  old  highway,  known  as  Chess- 
lane,  was  repairable  by  the  inhabitants  at  large. 
I  think  the  reasonable  conclusion  upon  the  evi- 
dence is,  that  the  new  highway,  known  as  Rectory- 
grove,  was  in  the  year  1842,  by  a  resolution  of  the 
vestry,  substituted  for  Chess-lane  under  the  pro- 
visions of  sect.  84  of  the  General  Highway  Act 
The  difficulty  arises  because  there  is  no  direct 
evidence  of  a  view  by  two  justices  of  the  peace, 
and  of  the  other  formal  steps  necessary  to  be 
taken  in  order  to  comply  with  the  provisions  of 
sect.  85,  and  the  following  sections  of  the  General 
Highway  Act.  But  if  these  provisions  were 
complied  with,  then  it  is  clear  that  under  sect  92 
of  the  General  Highway  Act  the  new  highway 
became  repairable  oy  the  inhabitants  at  large 
just  as  the  old  highway  was  repairable.  The 
question  is  whether  in  the  circumstances  the 
justices  were  justified  in  finding  that  the  formal 
steps  had  been  duly  taken.  It  is  clear  that  since 
1842  the  old  highway  has  been  stopped  up  and 
has  ceased  to  be  used,  and  the  new  highway  has  in 
fact  been  substituted  for  it.  It  is,  I  think,  a 
very  violent  presumption  that  the  public  should 
acquiesce  in  the  stopping  up  of  the  old  road 
unless  it  were  done  in  a  regular  way,  and  I  think 
the  justices  may  well  have  presumed  that  the 
certificate  of  the  justices  was  duly  granted,  and 
the  formal  proceedings  duly  taken  to  comply  with 
the  provisions  of  sect.  85.  After  so  long  a  period 
a  certificate  of  the  justices  may  have  heen  lost, 
and  although  it  is  difficult  to  presume  that  the 
certificate  was  enrolled  among  the  records  of 
quarter  sessions,  yet  the  provisions  as  to  enrol- 
ment are  apparently  directory  only,  and  the 
neglect  to  enrol  would  not  afreet  the  validity  of 
the  proceedings :  (see  Depanthieu  v.  Pennyfeather, 
15  K.  R.  603;  5  Taunt,  at  p.  634).  It  is  further 
difficult  to  assume  that  the  order  of  quarter 
sessions  was  duly  made,  but  I  think  that  the 
dictum  of  Wightman,  J.  in  the  case  of  Williams 
v.  Eyton  (4  EL  &  N.  358)  that  the  inclosure  of  a 
road  for  a  period  of  about  twenty-eight  years  is 
sufficient  to  warrant  the  court  standing  in  the 
place  of  a  jury  in  presuming  that  everything  was 
rightly  done,  and  that  an  order  of  two  justices 
was  obtained,  afford  a  guide  to  assist  us  to  a 
conclusion  in  the  present  case.  Here  the  period 
of  time  was  much  longer  than  twenty-eight  years 
— a  little  short  of  fifty  years — and  although  the 
facts  are  not  the  same  as  the  facts  in  Williams  v. 


Eyton,  yet  the  principle  laid  down  in  the  dictum 
I  have  quoted  appears  to  me  to  apply.  There- 
was  further  tbe  evidence  that  the  new  road  had 
been  repaired  by  the  surveyor  of  the  district  It 
did  not  appear  in  what  capacity  the  surveyor 
repaired  the  road,  but  in  the  absence  of  evidence 
I  think  it  would  be  unreasonable  to  presume  that 
the  surveyor  had  paid  for  the  expenses  of  repair 
out  of  his  own  pocket.  For  these  reasons  lam 
of  opinion  that  the  court  cannot  disturb  the 
finding  of  the  justices. 

Phillimobb,  J. — In  this  case  the  appellant 
district  council  seeks  to  make  the  respondent 
liable  for  a  proportion  of  the  expenses  of  convert- 
ing Rectory-grove  into  a  paved  and  made-up 
street  and  the  respondent  contests  his  liability 
upon  the  ground  that  Rectory-gp-ove  was,  before 
it  was  so  made  up,  already  a  highway  repairable 
by  the  inhabitants  at  large.  There  seems  little 
doubt  that  the  road  called  Rectory-grove  was  laid 
out  about  the  year  1842,  and  has  ever  since  been 
used  as  a  highway,  and  that  when  it  was  so  laid  out 
an  older  highway  on  the  other  side  of  the  rectory 
ground  was  dosed.  This  older  highway  must  be 
taken  upon  the  facts  stated  in  the  case  to  have  been 
one  repairable  by  the  inhabitants  of  the  parish. 
The  appellants  say,  however,  that  the  new  high- 
way  never  became  repairable  by  the  inhabitants 
of  the  parish,  because  it  was  laid  out  after  the 
passing  of  the  Highway  Act  (5  &  6  Will.  4,  c.  50), 
and  that  since  that  Act  a  new  highway  only 
becomes  so  repairable  if  the  conditions  either  of 
sect.  23  of  that  Act  (applicable  to  additional 
highways)  or  sects.  84-92  (applicable  to  sub- 
stituted highways)  have  been  fulfilled,  and  that 
there  is  no  proof  that  these  have  been  fulfilled,  or 
alternatively,  that  there  is  proof  that  they  have 
not  been  fulfilled.  I  do  not  think  that  it  follows 
that  in  every  case  where  an  additional  highway 
is  laid  out  the  conditions  of  sect  23  must  be 
fulfilled.  I  think  this  is  generally  the  case,  bat 
there  are  exceptions,  of  which  Beg.  v.  Thomam 
(7  E.  &  B.  399)  gives  an  instance  where  the 
section  does  not  apply.  I  think  it  only  applies 
when  the  road  is  "  made  by  and  at  the  expense  of 
any  individual  or  private  person,  body  politic  or 
corporate,"  and  it  is  clear  that  if  the  parish  itself 
through  its  surveyor  made  a  road,  it  would  not 
come  under  this  section  as  the  later  provisions  of 
the  section  itself  show.  It  may  be  that  a 
surveyor  so  employing  the  parish  funds  would  be 
acting  ultra  vires,  but  I  can  quite  conceive  that 
in  days  when  there  was  less  centralisation  and  no 
outside  audit  the  makimg  up  of  a  short  piece  of 
road,  say  to  cut  off  a  loop,  might  be  deemed  to 
come  within  the  power  of  repair  which  a  surveyor 
acting  under  the  orders  of  the  vestry  would 
possess.  I  agree,  however,  with  counsel  for  the 
appellants  that  it  is  more  probable  that  this  high- 
way was  intended  to  be  a  substituted  one,  to 
which  sects.  84-92  would  apply.  If  sect  23  applied, 
a  certificate  by  two  justices,  which  ought  to  be 
enrolled  at  quarter  sessions,  is  a  necessary  con- 
dition before  the  highway  can  become  repairable 
by  the  inhabitants.  But  I  do  not  think  that  the 
actual  enrolment  is  a  necessary  condition.  If  it 
be  a  substituted  highway,  the  consent  of  the 
vestry,  a  certificate  by  two  justices,  an  order  of 
auarter  sessions,  and  a  further  certificate  by  two 
justices  of  the  good  condition  of  the  new  road, 
which  certificate  ought  also  to  be  enrolled,  are 
necessary  conditions  before  the  substitution  can 


MAGISTRATES'  CASES. 


99 


QJB.]  Southall  Norwood  Urban  District  Council  v.  Middlesex  County  Council.    [Q.B. 


~be  accomplished  and  the  old  highway  stopped.    I 
.am,  however,  not  sure  that  an  incomplete  substitu- 
tion made  with  the  assent  of  the  vestry,  might  not, 
though  no  order  of  quarter  sessions  were  obtained, 
operate  as  the  making  of  a  new  road  under  sect.  23 
though  as  the  substitution  were  incomplete  the  old 
highway  would  remain  unclosed.    This  being  the 
law,  the  facts  as  found  by  the  case  are  a  resolu- 
tion of  the  vestry  expressed  in  language  which 
looks  as  if  the   parishioners  were  rather  active 
instead  of  mere  consenting  parties  to  the  de  facto 
opening  and  using  of  the  new  highway,  and  the 
de  facto  closing  of  the  old  one,  acquiesced   in 
apparently  by  everybody  since  1842,  and  one  act 
of  repair  of  the  new  highway  by  a  person  who 
was  surveyor  and  probably  acted  in  his  capacity 
of  surveyor.    Against  this  evidence  in  favour  of 
the  new  highway  being  one  repairable  by   the 
inhabitants  is  to  be  set  the  fact  that  no  certificate 
of  justices  or  order  of  quarter  sessions  is  forth- 
coming.   Upon  this   evidence  the  justices,  who 
have  stated  the  case  have  found  that  Rectory- 
grove  is  a  highway  repairable  bv  the  inhabitants 
at  large ;  and  if  there  is  any  evidence  to  support 
their  decision  it  must  stand.     I  think  there  is. 
Indeed,  I  think  I  should  have  found  the  same  way. 
Assuming  that  this  case  mnst  come  under  either 
sect.  23  or  under  sects.  84-92,  and  I  have  stated 
that  it  may   not  come    under  either  group  of 
sections,  all  that  is  required  by  sect.  23  is  a  certifi- 
cate by  two  justices,  which  ought  to  be  enrolled, 
but  which,  as  I  have  said,  need  not  be.    It  is  quite 
possible  that  such  a  certificate  may  be  lost ;  I  can 
conceive    it    having  been  handed   to   the  then 
rector  as  a  sort  of  title-deed  and  perhaps  not 
handed  on  to  his  successor.  If  the  case  necessarily 
comes  under  sects.  84-92  no  doubt  there  is  much 
more  difficulty  in  supposing  the  loss  of  an  order 
of  quarter  sessions.     But  the  duty  of  the  judges 
on  matters  of  ancient  possession  or  of  the  exer- 
cise of  public  rights,  is  to  presume  in  favour  of 
long,  open,  and  continuous  usage.    Many  cases 
referred  to  in  the  coarse  of  the  argument  show 
this ;  and  others  could  be  quoted.    The  conten- 
tion of  the  appellants  is  far  reaching.    Not  only 
is  the  new  highway  not  repairable  by  the  inhabi- 
tants, though  they  have  used  it  since  1842,  but 
the  old  closed  highway  ought  to  be  opened  and 
could  now  be  opened.    The  owner  of  the  soil  who 
has  enjoyed  undisturbed  possession  of  the  soil  of 
the  old  highway  for  the  same  period  would  have  his 
property  seriously  injured,  and  the  parishioners 
or  the  subsequent  highway  board  (if  there  was  one) 
and  the  present  appellant  district  council  itself 
would  have  been  and  be  now  indictable  for  suffer- 
ing the  old  highway  to  go  out  of  repair.    I  am  of 
opinion  that  my  judgment    should   be  for  the 

Te8P°ndent-  Appeal  dismissed. 

Solicitors:   G.   E.    Wright- Motion ;  Kingsford, 
Borman,  and  Co.,  for  Gregson,  Southend. 


Monday,  Jan.  21,  1901. 
(Before  Bbucb  and  Phillimobb,  JJ.) 

Southall  Norwood  Urban  Distbigt  Council 
(apps.)  v.  Middlesex  County  Council 
(reaps.),  (a) 

River — Pollution — Agreement — Breach  of  agree- 
ment— Liability  of  local  authority — "  Causing 
or  suffering  to  flow"  —  Middlesex  County 
Council  Act  1898  (61  &  62  Vict  c.  cci.),  s.  13. 

By  an  agreement  made  between  the  predecessors  of 
the  appellants,  the  local  board,  and  the  owner  of 
a  margarine  factory,  it  was  agreed  that  the 
owner  of  the  factory,  subject  to  certain  con- 
ditions, should  be  entitled  to  discharge  the 
liquids  and  effluent  from  the  factory  into  the 
sewers  of  such  board. 

A  sewage  farm,  owned  by  the  board,  became  vested 
in  the  appellants,  and,  owing  to  a  breach  of  the 
agreement  by  the  factory  owner,  the  soil  of  the 
farm  became  clogged  and  rendered  less  capable 
of  filtering  the  sewage  in  the  appellants9  district. 

By  reason  thereof  sewage  ana  other  offensive 
matter  flowed  into  the  river  B.  from  the  appel- 
lants9 sewage  works. 

Held,  that  the  appellants  "  caused  or  suffered  to  flow 
or  pass  "  sewage  and  other  injurious  matter  into 
the  river  B.  within  sect.  13  (1)  of  the  Middlesex 
County  Council  Act  1898. 

Case  stated  on  a  summons  charging  the  appel- 
lants with  having,  contrary  to  the  Middlesex 
County  Council  Act  1898,  caused  and  suffered 
sewage  and  other  offensive  matter  to  flow  and 
pass  from  land  and  premises  known  as  the 
Southall  Norwood  Sewage  Farm,  and  owned  and 
occupied  by  them,  into  the  Grand  Junction  Canal, 
a  canalised  portion  of  the  river  Brent. 

1.  Prior  to  1891  the  rural  sanitary  authority  of 
Hillingdon  had  acquired  for  the  purposes  of  a 
sewage  farm  seventeen  acres  of  land  adjoining 
and  abutting  on  a  canalised  portion  of  the  river 
Brent  at  the  junction  of  the  parishes  of  Norwood, 
Isleworth,  and  Hanwell,  and  had  constructed 
thereon  sewage  works  upon  which  the  sewage  of 
the  precinct  of  Norwood  was  treated,  the  effluent 
therefrom  being  discharged  into  the  river. 

2.  In  the  year  1891  the  precinct  was  formed 
into  an  urban  sanitary  district  and  a  local  board 
was  constituted  for  such  district,  and  the  farm 
and  works  were  vested  in  that  board,  which  by 
virtue  of  the  Local  Government  Act  1894  became 
and  is  now  known  as  the  appellants  in  this  case. 

3.  In  1894  the  local  board,  the  predecessors  in 
title  of  the  appellants,  was  required  by  the  owners 
of  land  within  its  district  upon  which  it  was 
intended  to  erect  a  margarine  factory  to  afford 
facilities  for  carrying  the  liquids  and  effluent 
proceeding  from  the  factory  into  the  sewers  of 
the  board,  and  an  agreement,  dated  the  23rd  Jan. 
1894,  was  entered  into  between  the  board  and  the 
owner  whereby  it  was  agreed  that,  subject  to  the 
conditions  therein  mentioned,  the  owner  for  the 
time  being  of  the  factory  should  be  entitled  to 
discharge  the  liquids  and  effluent  from  the  factory 
into  the  sewers  of  the  board. 

4.  One  of  the  conditions  mentioned  in  the  agree- 
ment was  that  the  owner  of  the  factory  should 
erect  or  cause  to  be  erected  and  maintained  in 
good  and  proper  working  condition  at  his  own 
expense  to  the  reasonable  satisfaction  of  the  board 

(a)  Reported  by  W.  di  B.  Hirbhrt,  Esq.,  Barrteter-ftt-L»w. 
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on  part  of  the  land  upon  which  the  factory  was 
to  be  erected  a  settling  tank  or  settling  tanks  for 
the  purpose  of  extracting  so  far  as  might  be 
practicable  all  solid  fat  or  fatty  matters  in  suspen- 
sion from  the  liquids  and  effluent. 

5.  The  factory  having  been  erected  and  disputes 
having  arisen  between  the  board  and  the  owner  of 
the  factory  as  to  his  compliance  with  the  above 
condition  of  the  agreement,  on  the  14th  May 
1896  an  action  was  commenced  by  the  board 
against  him  in  the  Chancery  Division  of  the  High 
Court  of  Justice,  wherein  the  board  claimed  an 
injunction  restraining  the  owner  of  the  factory 
and  his  servants,  agents,  and  workmen  from  dis- 
charging the  effluent  from  the  works  at  Southall 
into  the  sewers  of  the  board  until  such  effluent 
had  been  properly  purified,  and  from  causing  or 
permitting  the  liquids  and  effluents  from  the 
works  to  flow  into  or  remain  in  the  sewers  or 
drains  of  the  board  so  as  to  become  or  cause  a 
nuisance,  damage,  or  annoyance  to  the  board,  and 
from  committing  a  breach  of  the  contract  of  the 
23rd  Jan.  1894,  and  for  damages. 

6.  The  action  came  on  for  trial  on  the  1st  June 
1897,  and  upon  the  third  day  of  the  trial  an  order, 
by  consent,  was  made  by  Bvrne,  J.,  the  defendant 
in  the  action  expressing  his  intention  to  execute 
on  or  before  the  7th  Nov.  1897  further  works,  and 
in  case  the  board  should  not  be  satisfied  with  what 
should  have  been  done  by  such  date,  it  was  ordered 
that  it  be  referred  to  the  arbitrator  mentioned 
in  the  order  to  say  whether  there  was  a  settling 
tank  or  settling  tanks  sufficient  when  efficiently 
worked  for  the  purpose  of  extracting  so  far  as 
might  be  practicable  all  solid  fat  or  fatty  matters 
in  suspension  from  the  liquid  and  effluent  dis- 
charged from  the  factory  into  the  sewers  of  the 
board,  and  that  if  the  arbitrator  was  of  opinion 
that  they  were  not  sufficient,  then  the  arbitrator 
was  to  say  what  settling  tank  or  tanks  would  be 
sufficient  for  the  purpose  aforesaid  and  that 
his  award  should  be  binding  on  the  parties  to  the 
action. 

7.  The  board  not  being  satisfied  with  the  further 
works  executed  pursuant  to  the  order  of  Byrne,  J., 
the  question  whether  or  not  there  was  on  the 
factory  a  settling  tank  or  settling  tanks  sufficient 
when  efficiently  worked  for  the  purpose  of 
extracting  so  far  as  was  practicable  all  solid  fat  or 
fatty  matters  in  suspension  from  the  liquid  and 
effluent  discharged  from  the  factory  into  the 
sewers  of  the  board  was  submitted  to  the 
arbitrator  specified  in  the  order  for  his  decision, 
and  the  arbitrator,  after  hearing  the  parties  to  the 
reference,  on  the  25th  July  1898  made  and  pub- 
lished his  award  whereby  he  awarded  that  the 
settling  tank  or  settling  tanks  and  other  altera- 
tions in  the  defendants'  plant  in  his  award 
specified  would  be  sufficient  for  the  purpose  of 
extracting  so  far  as  might  be  practicable  all  solid 
fat  or  fatty  matters  in  suspension  from  the  liquid 
and  effluent  referred  to  in  the  order  of  court. 

8.  Notwithstanding  the  award  the  liquid  and 
effluent  discharged  from  the  factory  into  the 
sewers  of  the  board  and  of  the  appellants  still 
contained  solid  fat  or  fatty  matter  in  suspension 
which  is  in  itself  objectionable  and  difficult  to 
treat,  and  which  when  mixed  with  sewage  in  the 
appellants'  sewers  renders  it  more  difficult  for  the 
appellants  to  effectually  purify  the  sewage,  and 
the  effect  has  been  to  clog  the  land  in  the  appel- 
lants' farm,  which  is  used  for  filtering  the  sewage, 


and  it  has  become  saturated  with  sewage  and  is- 
rendered  less  capable  of  effectually  filtering  the 
sewage  of  the  appellants'  district. 

9.  On  the  15th  Aug.  1899  the  respondents  gave 
the  appellants  notice  under  the  Middlesex  County 
Council  Act  1898  requiring  them  to  discontinue, 
within  three  months,  the  flow  or  passage  into  the- 
river  Brent  of  sewage  or  any  other  offensive  or 
injurious  matter  from  their  sewage  works. 

10.  In  Sept  1899  the  appellants  discovered  that- 
the  drain  of  certain  chemical  works  in  their  dis- 
trict had  without  their  knowledge  or  consent  been 
connected  with  a  sewer  belonging  to  them  by 
means  of  which  large  quantities  of  effluent  were 
discharged  from  the  chemical  works  into  the 
appellants'  sewer. 

11.  The  effect  of  the  discharge  of  the  effluent 
from  the  chemical  works  into  the  appellants' 
sewers  being  while  it  lasted  to  render  it  still  more- 
difficult  to  purify  the  sewage  discharge  from  such 
sewers  upon  the  appellants'  farm,  notice  was- 
(after  negotiations  had  taken  place  between  the 
appellants  and  the  owners  of  the  chemical  works> 
served  by  the  appellants  upon  the  owners  of 
these  chemical  works  on  the  10th  Dec.  189$* 
requiring  them  to  disconnect  from  the  appellants' 
sewers  the  drains  by  means  of  which  the  effluent 
was  discharged  from  the  chemical  works  into  the 
sewers,  and  the  drains  were  disconnected  in 
accordance  with  such  notice. 

12.  It  was  proved  that  sewage  and  other  offen- 
sive and  injurious  matters  had  flowed  or  passed 
into  the  river  Brent  from  the  appellants'  sewage 
works  subsequently  to  the  expiration  of  three 
months  from  the  date  of  the  notice  of  the  15th 
Aug.  1899,  but  the  justices  were  satisfied  that 
such  flow  or  passage  would  contain  sewage  ancL 
other  offensive  and  injurious  matters  so  long  as 
the  reception  of  effluent  from  the  margarine 
factory  and  from  the  chemical  works  and  the 
infusion  of  such  effluent  into  their  system  of 
sewage  continued. 

13.  On  behalf  of  the  appellants  it  was  con- 
tended that  they  had  not  under  the  circumstances 
hereinbefore  stated  caused  or  suffered  sewage  or 
other  offensive  or  injurious  matter  to  flow  or  pass 
into  the  river  Brent  within  the  meaning  of 
sect.  13  of  the  Middlesex  County  Council  Act 
1898,  and  that  the  justices  had  therefore  no  power 
to  require  them  under  sect.  34  of  that  Act  to 
abstain  from  carrying  or  suffering  to  flow  or  pass 
into  the  river  Brent  any  sewage  or  any  other 
offensive  or  injurious  matter. 

14.  On  behalf  of  the  respondents  it  was  con- 
tended that  an  offence  had  been  committed  by 
the  appellants  within  the  meaning  of  sect.  13  of. 
the  Act,  and,  further,  that  the  evidence  men- 
tioned in  pars.  3  to  8  inclusive  and  pars.  10  and  11. 
was  inadmissible  and  afforded  no  defence  to  the 
summons. 

15.  The  justices  held  that  such  evidence  was 
admissible,  but  they  were  of  opinion  that  the 
appellants  were  persons  causing  or  suffering 
sewage  or  other  offensive  and  injurious  matter  to 
flow  or  pass  into  the  river  Brent  from  the  farm 
and  works,  and  they  accordingly  ordered  them  to 
discontinue  such  flow  or  passage,  but  suspended 
the  operation  of  their  order  for  a  period  of  Bix 
months. 

16.  The  questions  for  the  opinion  of  the  court - 
are :  (1)  Whether  or  not  the  evidence  mentioned 
in  pars.  3  to  8  inclusive  and  in  pars.  10  and  11  was 
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admissible;  (2)  whether  or  not  the  appellant* 
were,  under  the  circumstances  hereinbefore  stated, 
persons  causing  or  suffering  sewage  or  other 
offensive  or  injurious  matter  to  flow  or  pass  from 
their  farm  and  works  into  the  river  Brent  ? 

Bj  the  Middlesex  County  Council  Act  1898 
(61  &  62  Vict.  c.  oci.),  s.  13 : 

(1)  Whenever  any  sewage  or  any  other  offensive  or 
injurious  matter  is  caused  or  suffered  to  flow  or  pass 
into  any  stream,  then  and  in  every  such  case,  even 
though  such  sewage  or  matter  aforesaid  had  been  law- 
fully to  caused  or  suffered  to  flow  or  pass  before  the 
:  passing  of  this  Act,  the  council  may,  under  the  hand  of 
1  the  clerk  of  the  council,  give  notice  in  writing  to  the 
person  causing  or  suffering  the  same  to  so  flow  or  pass 
requiring  him  within  a  time  to  be  specified  to  discontinue 
each  flow.  (2)  The  council  may  in  like  manner  if  they 
think  fit  at  any  time  extend  the  time  specified  in  suoh 
notice  by  another  notice  in  writing.  (3)  If  any  person 
to  whom  any  suoh  notice  is  given  thinks  himself 
aggrieved  by  reason  of  the  time  allowed  either  by  the 
original  or  any  subsequent  notice  not  being  sufficient  he 
may,  not  later  than  one  month  before  the  expiration  of 
the  time  or  extended  time  so  allowed,  by  writing  de- 
hvered  to  the  clerk  to  the  council  demand  an  extension 
of  such  time,  and  in  oase  the  council  refuse  to  comply 
with  such  demand,  the  question  of  such  extension  shall 
be  referred  to  an  arbitrator  appointed  by  agreement,  or, 
failing  agreement,  by  the  Board  of  Trade  on  the  applica- 
tion of  either  party.  (4)  Any  person  to  whom  any 
notice  is  under  this  section  given  by  the  oounoil  shall 
notwithstanding  anything  in  any  other  Aot  within  the 
i  time  allowed  by  suoh  notioe,  subject  to  any  extension  of 
I  such  time  as  in  this  section  provided,  discontinue  the 
I  flow  or  passage  of  the  sewage  or  matter  to  which  the 
notioe  refers,  and  in  default  of  so  doing  shall  for  every 
•nob  offence  be  liable  to  a  penalty  not  exoeeding  one 
bandied  pounds,  and  to  a  daily  penalty  not  exoeeding 
ifty  pounds. 
And  by  sect  34: 

(1)  A  court  of  summary  jurisdiction  before  which  any 
person  is  summoned  under  this  Aot  for  any  aot  or 
default  causing  or  contributing  to  or  alleged  to  cause  or 
contribute  to  the  pollution  or  obstruction  of  any  stream 
may  (in  lien  of  inflicting  a  penalty,  or  in  addition  to  any 
penally  it  may  have  inflicted  for  suoh  offenoe)  by  order 
require  suoh  person  to  abstain  from  the  commission  of 
sash  offenoe,  and,  where  suoh  offenoe  consists  in  default 
to  perform  a  duty  under  this  Aot,  may  require  him  to 
perform  such  duty  in  manner  in  the  said  order  specified. 
The  court  may  insert  in  any  order  suoh  conditions  as  to 
tine  or  mode  of  action  as  it  may  think  just,  and  may 
impend  or  rescind  any  order  on  suoh  undertaking  being 
giTsn  or  condition  being  performed  as  it  may  think  just, 
and  generally  may  give' suoh  directions  for  carrying  into 
effect  any  order  as  to  the  oourt  seems  meet.  (2)  Any 
person  making  default  in  complying  with  any  require- 
ment of  an  order  of  the  oourt  under  this  section  shall  be 
liable  to  suoh  a  penalty  not  exoeeding  fifty  pounds  a  day 
for  e?ery  day  during  which  he  is  in  default  as  the  oourt 
■ay  order. 

B.  Cunningham  Glen  for  the  appellants. — 
Upon  the  facts  set  out  in  the  case  it  is  clear  that 
the  appellants  are  not  causing  or  suffering  sewage 
or  injurious  matter  to  flow  into  the  river.  No 
offenoe  has  been  committed  under  sect.  13  (1)  of 
the  Middlesex  County  Council  Act  1898.   Sanitary 

'  authorities  are  bound  to  afford  facilities  to  factories 
for  draining  into  sewers  under  sect.  7  of  the  Rivers 
Pollntion  Prevention  Act  1876  (39  &  40  Vict.  c.  75). 
He  referred  to  Public  Health  Act  1875  (38  &  39  V  ict. 

I  c-  55),  as.  13,  27.  Where  there  are  no  sufficient 
sewers,  the  remedy  is  given  by  sect.  299  of  that 
Act    The  proper  remedy  is  a  prerogative  writ  of 


mandamus,  not  a  penal  proceeding  as  here.  /Hk 
Beg.  v.  Staines  Local  Board  (60  L.  T.  Rep*.-26iriV 
was  held  that  where  a  local  board  have  not  them- 
selves constructed  sewers  which  are  a  nuisance, 
but  only  have  permitted  them  to  be  used  by 
persons  who  have  a  right  to  use  them,  they  did 
not  "  cause  or  suffer  "  sewage  to  flow.  Where  all 
that  is  possible  has  been  done  by  a  local  authority 
to  abate  a  nuisance,  it  was  held  that  they  were 
not  responsible,  but  that  the  remedy  is  against 
the  person  causing  the  nuisance : 

Ogilvie  v.  Blything    Union  Rural  Sanitary  Autho- 
rity t  67  L.  T.  Bep.  18. 

He  referred  to 

Brown  v.   Dunstable  Corporation,  80  L.  T.   Bep. 
650;  (1899)  2  Ch.  378. 

The  local  authority  here  could  not  have  cut  off 
the  connection  with  their  sewer.  That  was 
decided  in  Eastwood  Brothers  Limited  v.  Honley 
Urban  Council  (1900)  1  Ch.  781).  In  that  case  the 
discharge  of  trade  effluent  prejudicially  affected 
the  disposal  of  sewage  matter  conveyed  through 
the  sewer.    He  referred  to 

Peebles  v.  Oswaldtwistle  Urban  District  Oounoil, 

76  L.  T.  Bep.  815 ;  (1897)  1  Q  B.  384 ;  sub  nam. 

Pasmore  v.  Oswaldtwistle  Urban  District  OouncU9 

78  L.  T.  Bep.  569 ;  (1898)  A.  C.  387. 

The  margarine  and  chemical  factories  coald  be 

stopped  by  the  respondents  from  discharging  into 

the  sewers,  but  we,  the  appellants,  cannot  do  so. 

Lord  Robert  Cecil,  Q.C.  and  Herbert  Smith  for 
the  respondents. — On  reading  the  preamble  to  the 
Middlesex  County  Council  Act  1898  we  see  the 
reason  for  that  statute.  It  there  states  that  the 
river  Brent  becomes  so  polluted  by  sewage  as  to 
be  a  nuisance,  and  that  further  powers  should  be 
piven  the  county  council  to  enable  them  to 
improve  the  condition  of  the  river.  The  flow  of 
this  sewage  into  the  river  Brent  is  admitted,  but 
the  appellants  contend  that  they  cannot  prevent 
it.  The  appellants  are  not  bound  to  receive 
margarine  refuse  into  their  sewers,  but  even  if 
they  do  receive  it,  it  can  be  effectually  treated. 
The  powers  of  the  local  authorities  are  dealt  with 
by  the  Public  Health  Act  1875  and  other  statutes. 
They  referred  to 

Public  Health  Aot  1875  (38  &  39  Viot.  o.  55),  ss.  15, 
17,  19,  21,  91,  94,  95,  96  ; 

Rivera  Pollution  Prevention  Aot   1876   (39  &  40 
Vict.  o.  75),  s.  7 ; 

Public  Health  Acts  Amendment  Act  1890  (53  &  54 
Viot.  o.  59),  s.  17 ; 

Peebles  v.  Oswaldtwistle  Urban  District  Council, 
76  L.  T.  Bep.  315  ;  (1897)  1  Q.  B.  384. 
The  appellants  have  power  to  proceed  against 
these  works  and  factory  under  sect.  94  of  the 
Public  Health  Act  1875  by  serving  a  notioe 
requiring  an  abatement  of  the  nuisance.  Although, 
to  some  extent  they  may  have  contributed  to  the 
existence  of  this  nuisance,  they  would  not  be  pre- 
cluded from  proceeding  against  the  works  or 
factory: 

St.  Helens  Chemical  Company  v.  Corporation  of 
8t.  Helens,  34  L.  T.  Bep.  397  ;  1  Ex.  Div.  196. 
They  contend  they  cannot  take  proceedings 
because  of  the  agreement  of  Jan.  1894,  but  if 
that  is  so,  then  the  agreement  must  be  bad,  as  it 
would  be  against  public  policy.    They  referred  to 

Ayr  Harbour  Trustees  v.  Oswald,  8  App.  Oae.  623. 
The  case  of  Attorney- General  v,  Dorking  Guar- 
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•  •#  jHa\e  (46  KT.  Rep.  573;  20  Ch.  Div.  595)  is  an 
'•; '.  entirely  different  case  to  the  present  one.    The 

•  "same  must  be  said  of  Brown  v.  Dunstable  Cor- 
poration (80  L.  T.  Rep.  650;  (1899)  2  Ch.  378). 
Here  the  appellants  are  not  bound  to  receive 
trade  refuse,  but  if  they  do  they  can  treat  it. 
Ogilvie  v.  Blything  Union  Rural  Sanitary  Autho- 
rity (67  L.  T.  Rep.  18)  proceeded  entirely  upon 
Attorney -General  v.  Dorking  Guardians  (ubi  sup.). 
They  referred  to 

Wycombe  Rural  Sanitary  Authority  v.  Parsons,  71 
L.  T.  Bep.  428 ;  (1894)  2Q.B.  780. 
Reg.  v.  Staines  Local  Board  (uhi  sup.)  is  the 
strongest  case  against  us.  Here  it  is  the  grease 
coating  that  prevents  the  sewage  going  into  the 
land.  In  that  case  there  were  no  means  of  stop- 
ping the  sewage  from  coming  into  their  sewers, 
but  here  the  appellants  can  prevent  the  margarine 
and  grease  from  coming.  It  is  said  that  we  should 
have  proceeded  against  the  factory,  but  if  the 
appellants  felt  aggrieved  they  could  have  pro- 
ceeded under  sect.  13  (3)  of  the  Middlesex  County 
Council  Act  1898. 

B.  C.  Glen  in  reply. 

Phillimobb,  J.— -My  learned  brother  has  asked 
me  to  deliver  the  first  judgment.  We  both  think 
this  conviction  should  stand.  Section  13  of  the 
special  Act  of  Parliament  under  which  the  pro- 
ceedings are  taken  says :  "  Whenever  any  sewage 
or  any  other  offensive  or  injurious  matter  is 
caused  or  suffered  to  flow  or  pass  into  any 
stream,  then  and  in  every  such  case" — I  omit 
the  next  words  —  "the  council  may  under  the 
hand  of  the  olerk  of  the  council  give  notice  in 
writing  to  the  person  causing  or  suffering  the 
same  so  to  flow  or  pass  requiring  him  within  a  time 
to  be  specified  in  such  notice,  but  not  being  less 
than  three  months,  to  discontinue  such  flow  or 
passage."  The  person  bo  notified  has  the  power 
of  demanding  an  extension  of  time,  and,  if  an 
extension  of  time  is  not  assented  to,  can  go  to 
arbitration  before  an  arbitrator  appointed  by  the 
Board  of  Trade  in  order  to  obtain  such  extension 
of  time  as  the  arbitrator  should  think  proper.  I 
have  omitted  the  words  "Even  though  such 
sewage  or  matter  aforesaid  had  been  lawfully  so 
caused  or  suffered  to  flow  or  pass  before  the 
passing  of  this  Act "  because  upon  the  whole  I 
do  not  think  that  those  words  apply  to  the  par- 
ticular case,  at  any  rate  as  regards  the  district 
council  now  convicted.  Here  there  was  a  sewage 
farm,  constructed  by  the  predecessors  in  title  of 
the  present  appellant  board,  to  which  the  sewage 
of  the  district  was  led,  and  on  which  it  was 
treated,  and  from  which  it  passed  out  by  an 
effluent.  We  know  what  an  effluent  is.  It  is 
a  modern  word  meaning  the  pure  residuum,  or  as 
near  as  possible  the  pure  residuum,  after  some 
impure  substance  has  been  deposited;  and  we 
may  take  it  the  effluent  from  the  sewage  farm 
— indeed  no  suggestion  has  been  made  to  the  con- 
trary — was  a  pure  effluent  until  the  circumstances 
which  I  am  now  going  to  mention  happened.  It 
turns  out  that  latterly  the  effluent  is  no  longer 
pure.  It  carries  sewage  and  other  offensive 
matter  into  the  river  Brent,  and  if  there  is  any- 
body who  causes  or  suffers  sewage  or  other 
offensive  matter  to  flow  or  pass  into  the  stream, 
then  such  person  or  body  comes  within  the 
purview  of  sect.  13  of  the  Act.  Now,  it  is  said  by 
the  Middlesex  County  Council  that  the  Southall 


Norwood  Urban  District  Council,  who  are  the 
owners,  occupiers,  and  managers  of  this  sewage 
farm,  are  persons  who  "cause  or  suffer"  this 
noxious  matter  to  flow  into  the  stream,  and  they 
have  given  them  the  proper  notice  provided  under 
the  section.  The  notice  does  not  seem  to  have 
been  appealed  against,  and  after  the  lapse  of 
time  prescribed  by  the  notice,  the  offensive 
matter  continuing  to  pass  into  the  stream,  a 
summons  was  issued  against  the  body,  and  the 
county  council  obtained  a  conviction.  Now,  Mr. 
Glen  has  said  (and  his  argument  was  well  worthy 
of  attention,  and  has  given  my  learned  brother 
and  myself  a  great  deal  of  trouble) — and  it 
is  (a  satisfactory  way  of  putting  it  on  behalf  of 
his  clients — that  you  do  not  cause  or  suffer  if  yon 
are  merely  acting  ministerially ;  and  he  cited  to  us 
a  number  of  cases  of  public  bodies  who  had  been 
held  not  to  cause  or  suffer  sewage  to  reach  a 
river  when  all  they  have  done  has  been  not  to 
interfere  with  the  user  of  the  pipes  which  they  took 
over  from  some  prior  body,  and  into  which  pipes 
individuals  have  a  right  of  passing  their  sewage. 
They  do  not  use  the  pipes,  but  they  simply  leave 
them  there ;  they  do  not  make  the  pipe,  and 
therefore  it  was  suggested  they  do  not  *'  cause  or 
suffer,"  because  they  could  only  stop  the  sewage 
passing  through  the  pipes  in  one  of  two  ways— 
either  by  a  physical  obstruction,  which  probably 
in  the  first  instance  would  be  a  breach  of  their 
statutory  duty,  and,  secondly,  would  create  an 
intolerable  nuisance,  or  by  bringing  actions 
against  every  individual  who  drained  into  their 
sewers,  which  would  be  an  intolerable  burden 
upon  the  local  board,  and  apparently  that  is  a 
burden  which  is  not  cast  upon  any  one  of 
Her  Majesty's  subjects  without  express  words 
by  the  law  of  England.  Those  cases  I  quite 
understand.  The  result  is,  if  there  are 
existing  sewers,  and  existing  rights  of  draining 
into  sewers,  which  communicate  with  the  river, 
apparently  there  is  no  way  of  stopping  that 
draining  except  by  the  provisions  of  sect.  299  of 
the  Public  Health  Act  1875  and  an  order  of  the 
Local  Government  Board  making  a  mandamus 
issue.  There  may  be  others,  but  there  is  no  other 
way  which,  for  the  moment,  is  suggested  to  us. 
That  is  in  cases  where  there  is  a  passage  of 
impure  liquid  into  the  river.  But  the  existing 
defendant  body  has  nothing  to  do  with  it ;  what 
is  suggested  is  that  the  existing  defendant  body, 
having  a  right  to  pass,  or  duty  to  pass,  certain 
filthy  liquid  into  the  river,  are  to  be  compelled 
to  stop  the  passage  of  all  filthy  liquid  into  the 
river,  either,  as  I  say,  by  physical  obstruction  or 
by  action.  The  courts  have  held  they  are  not 
bound  so  to  do;  neither  can  an  action  lie,  nor 
can  they  be  indicted  for  using  it.  But  that 
does  not  apply  to  this  case  at  alL  In  this 
case  there  is  a  channel  sending  clean  water 
into  the  river,  and  what  the  board  have 
done,  or  their  predecessors,  and  they  have  kept 
it  so,  is  that  they  collect  all  the  sewage  of  the 
district  upon  a  sewage  farm,  and  have  then,  when 
the  sewage  failed  to  be  properly  treated  on 
the  farm,  issued  the  filthy  effluent  from  the 
farm  into  the  river.  It  seems  to  me  that  is  a  case 
in  which  they  may  well  be  said  to  have  "  caused 
or  suffered  it  to  pass.  I  think  one  might  say 
"  caused,"  but  certainly  "  suffered  "  if  any  meaning 
is  to  be  attached  to  the  word  "  suffered. '  I  agree 
that  "  suffered "  reasonably  imports  some  act  of 
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1  on  the  part  of  the  person  "  suffering."  It 

does  not  mean  that  a  person  is  entirely  passive. 
Therefore,  if  Mr.  Glen  can  satisfy  as  that  his 
clients,  the  district  council,  have  no  option  in  the 
matter,  and  could  not  prevent  the  present  filthy 
effluent  going  into  the  stream,  they  might  be  said 
not  to  have  ••  suffered."  How  does  he  make 
that  out?  There  is  here  a  margarine  manu- 
facturer who  iB  entitled  under  the  Rivers  Pollution 
Act  to  require  the  local  board  of  health,  or  the 
district  council,  or  whatever  it  might  be,  to  take 
into  their  sewers  the  liquid  products  of  his  factory. 
I  myself,  as  at  present  advised,  do  not  think  that 
that  entitles  him  to  send  large  masses  of  solid 
in  solution.  I  think  it  only  entitles  him  to 
send  liquid  products  into  the  sewers.  Instead 
of  leaving  the  man  to  his  ordinary  rights, 
the  local  board,  which  I  think  is  the  pre- 
sent district  council — the  actual  present  people 
only  under  a  different  title— entered  into  an 
arrangement,  which  may  or  may  not  have  been 
improvident,  with  the  margarine  maker,  under 
which  he  was  given,  in  addition  to  his  legal 
rights,  certain  contractual  rights,  and  they  were 
given  certain  contractual  rights  as  against  him. 
They  say  he  has  not  fulfilled  his  duty,  and  that 
he  has  not  behaved  according  to  his  contract. 
They  brought  an  action  against  him  before  one  of 
Her  Majesty's  judges,  and  by  consent  judgment 
was  given  referring  the  matter  to  an  arbitrator, 
and  the  arbitrator  made  an  award  that  if  he  did 
certain  things  he  then  would  be  discharging  his 
duty,  and,  what  is  more  important,  that  he  then 
would  be  retaining  all  the  solids  and  sending 
down  nothing  except  the  liquid  on  to  the  premises 
of  the  district  council.  The  case  does  not  find 
that  that  award  has  been  enforced  or  that  there 
has  been  any  attempt  made  to  enforce  it; 
and  with  regard  to  what  Mr.  Glen  said  about 
its  not  being  the  duty  of  somebody  to  bring 
an  action  I  agree  in  general,  but  I  am  not 
quite  sure  in  a  case  like  this  there  would  not 
be  a  duty  on  the  district  council  to  attempt 
to  enforce  the  award.  Be  that  as  it  may,  as 
things  are,  the  fatty  matter  from  the  margarine 
factory  comes  upon  the  soil  of  the  sewage  farm. 
If  it  was  the  fatty  matter  only  that  passed  from 
the  soil  of  the  sewage  farm  into  the  effluent, 
and  which  would  be  only  the  pollution  of  the 
effluent,  there  might  be  more  to  be  said  in  favour 
of  the  district  council ;  but  the  effect  of  the  recep- 
tion of  the  fatty  matter  on  the  farm  is  that  as 
the  council  conducts  its  farm,  the  farm  gets 
coated  with  grease,  and  the  sewage  does  not  sink 
into  the  soil,  but  passes  down  the  effluent  into  the 
river.  Some  fatty  matter  also  passes  into  the 
river.  I  do  not  care  about  the  fatty  matter.  The 
point  is  that  the  sewage,  which  possibly  would 
never  have  come  to  the  effluent  or  to  the  farm  if 
it  had  not  been  brought  there,  is  now  brought 
there  and  allowed  to  pass  on  down  the  current 
into  the  river.  It  seems  to  me  the  defendant 
council  are  suffering  the  fatty  matter  to  come 
into  the  river.  I  think  upon  the  true  construc- 
tion of  the  case,  although  I  agree  the  findings  on 
that  point  are  not  as  clear  as  one  would  wish,  it 
would  also  appear  that  even  as  things  are— even 
if  the  manufacturer  did  continue  to  send  without 
farther  nitration  the  whole  of  his  refuse,  includ- 
ing the  solids,  as  he  does  at  present  into  the 
sewers  of  the  district  council — there  is  nothing  to 
show  that  the  district  council  could  not,  by  some 


form  of  treatment  at  the  sewage  farm,  neverthe- 
less prevent  the  effluent  being  otherwise  than 
pure.  I  think  that  is  the  true  view  of  the  case, 
and  I  think  the  word  "system"  in  par.  12 
refers — at  any  rate,  in  part — to  the  scheme  or 
mode  in  which  the  council  is  treating  the  fatty 
matter  and  the  other  sewage  too.  Now,  that 
being  the  case,  again  for  another  reason,  there  is 
no  compulsion  on  the  district  council.  It  may  be 
very  expensive,  or  disagreeable,  or  very  hard  on 
them  that  they  should  be  put  to  further  expense, 
bat  still  there  is  nothing  which  compels  them, 
first,  to  receive  these  solids,  and,  secondly,  so  to 
treat  the  sewage  that  the  result  is  that  there  is 
an  impure  instead  of  a  pure  effluent.  There  is 
another  difficulty  which  possibly  may  have  led,  so 
far  as  I  was  concerned,  to  a  restatement  of  the 
case,  which  is  that  as  the  case  actually  stands  the 
condition  is  caused  not  only  by  the  existence  of 
the  margarine  manufacturer  and  his  refuse,  but 
also  by  the  existence  of  some  chemical  works 
which  apparently  have  been  stopped.  Mr.  Glen 
suggested  that  if  there  was  weight  to  be  laid  on 
that  clause  it  would  be  better  to  restate  the  case. 
I  do  not  rest  my  judgment  upon  that  at  alL  What 
I  rest  my  judgment  upon  is  this :  having  taken 
over  this  place  from  its  predecessors  in  title,  the 
district  council  collect  the  sewage  on  this  place, 
treat  it,  and  discharge  it  through  an  effluent,  and 
prima  facie  they  have  to  excuse  themselves  from 
discharging  a  filthy  effluent  into  the  river.  The 
excuse  they  offer  is  not  sufficient.  Either  they 
ought  not  to  have  made  an  improvident  contract, 
if  it  is  improvident,  or,  having  got  a  contract,  they 
should  see  the  contract  is  properly  carried  out,  and 
either  not  receive  the  stuff  they  are  not  bound  to 
receive,  or  take  the  trouble  of  enforcing  their  right 
under  the  award,  and  have  the  stuff  purified,  or, 
finally;  if  they  must  receive  the  stuff  in  its  present 
state,  they  ought  to  take  other  steps  on  the 
sewage  farm  to  purify  the  effluent.  I  therefore 
think  there  must  oe  judgment  for  the  respondents. 
Bruce,  J. — I  agree  with  my  learned  brother  in 
the  conclusion  at  which  he  arrives.  I  also  agree 
with  the  reasons  he  has  given,  and  I  have  nothing 


to  add. 


Appeal  dismissed. 


Solicitor  for  the  appellants,  A.  Lawrence 
Houlder. 

Solicitor  for  the  respondents,  Sir  Richard 
Nicholson. 


Jan.  17  and  21, 1901. 

(Before  Bruce  and  Phillimobb,  JJ.) 

Piggott  (app.)  v.  Goldstbaw  (resp.).  (a) 

Highways — Dedication  to  public  use — Obstructions 
— Embayments — User  by  public — Cleaning  and 
repairing  by  highway  authority — Evidence  of 
dedication — Towns  Improvement  Clauses  Act 
1847  (10  &  11  Vict  c.  34),  s.  69. 

A  building  erected  in  1869  upon  land  leased  from 
the  corporation  of  L.t  who  were  the  owners  of  the 
freehold,  was  built  with  recessed  windows  or 
embayments  on  the  ground  floor t  and  the  main 
watt  of  the  building  on  either  side  projected 
beyond  the  embayments  and  overhung  them  above 
the  windows,  the  embayments  being  some  llin. 
deep.    In  1899  the  tenant  of  the  house  recon- 

(a) Reported  by  W.  W.  Out,  Esq.,  B*rriflter-»t-Law. 
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structed  these  windows  so  as  to  cause  them  to 
project  Sin.  beyond  the  main  wall,  and  so  as  to 
fill  up  the  embayments.  During  the  period  from 
1869  till  the  reconstruction  in  1899,  the  paving 
of  the  embayments  was  not  distinguishable  or 
'marked  off  from  the  paving  of  the  footway,  and 
had  been  cleaned  ana  repaired  by  the  corpora- 
tion,  as  the  highway  authority,  at  the  same  time 
as  the  paving  of  the  footway,  and  the  public  were 
in  the  habit,  without  any  objection  by  any  lessee 
of  entering  upon  and  passing  in  and  out  of  the 
embayments,  the  windows  of  which  were  used 
for  the  exhibition  of  shop  goods. 

Upon  an  information  against  the  tenant  for 
causing  an  obstruction  in  the  street  by  building 
so  as  to  fill  up  the  embayments : 

Meld,  that  neither  the  user  by  the  public  nor  the 
fact  that  the  paving  of  the  embayments  was  not 
marked  off  from  the  paving  of  the  footway  and 
was  cleaned  and  repaired  by  the  corporation  as 
highway  authority  was  any  evidence  of  the 
dedication  of  the  embayments  to  the  public  use 
as  part  of  the  highway,  and  that  therefore  no 
obstruction  had  been  committed. 

Oabb  stated  by  the  deputy  stipendiary  magistrate 
for  the  city  of  Liverpool. 

At  a  petty  sessions  held  on  the  18th  May  1900 
before  the  learned  magistrate  the  appellant  was 
charged  by  the  respondent,  a  surveyor  of  build- 
ings for  the  corporation  of  Liverpool,  on  an 
information  for  that  she,  being  the  occupier  of  a 
building — to  wit,  a  shop — situate  at  the  junction 
of  Church-street  and  Church-lane  (being  16, 
Church-street),  within  the  city  of  Liverpool,  and 
having  been  served  with  a  notice  requiring  her 
to  remove  the  projecting  windows  or  shop  fronts 
erected  in  front  of  the  building  No.  16,  Church- 
street,  which  windows  or  shop  fronts  had  been 
erected  in  such  a  manner  as  to  be  obstructions 
to  the  safe  and  convenient  passage  along  the 
streets,  did  not  within  fourteen  days  remove  the 
obstructions. 

The  summons  was  taken  out  under  sect.  69  of 
the  Towns  Improvement  Clauses  Act  1847. 

The  magistrate  convicted,  and  ordered  the 
appellant  to  pay  a  fine  of  Is.  and  4*.  6d.  costs. 

The  following  facts  were  at  the  hearing  proved 
or  admitted  before  the  magistrate:  (a)  The 
building  in  question,  of  which  the  windows  were 
alleged  to  be  obstructions  to  the  safe  and  con- 
venient passage  of  Church-street  and  Church- 
lane,  was  originally  built  in  the  year  1869  upon 
land  leased  for  a  term  of  seventy-five  years  from 
the  corporation  of  Liverpool,  who  were  and  are 
the  owners  of  the  freehold.  (6)  The  building 
was  in  the  year  1869  built  by  the  lessee  with 
recessed  windows  or  embayments  on  the  ground 
floor  in  accordance  with  a  plan  submitted  to  and 
approved  by  the  committee  having  charge  of  the 
leasehold  property  of  the  corporation,  (c)  The 
lease  mentioned  in  par.  (a)  was  on  the  28th  July 
1888  surrendered  to  the  corporation,  and  a  lease 
of  the  land  and  buildings  for  seventy-five  years 
from  the  7th  April  1888  granted  to  one  Gardner. 
(d)  The  lease  mentioned  in  the  last  paragraph 
was  in  1888  assigned  to  N.  Russell  ana  W. 
Russell.  On  the  25th  March  1900  this  lease  was 
surrendered  to  the  corporation,  and  a  lease  of  the 
land  and  buildings  for  seventy- five  years  from 
the  5th  April  189$  was  granted  to  the  above  N. 
Russell  and  W.  Russell,    (e)  On  the  16th  Oct. 


1899  N.  Russell  and  W.  Russell  agreed  to  under- 
let the  land  and  buildings  to  the  defendant. 
(/)  In  Nov.  1899  the  shop  windows  of  the  building 
on  the  ground  floor  were  reconstructed  so  as  to 
cause  the  same  to  project  3in.  beyond  the  line 
of  the  main  wall  of  the  building  (which  is  the 
building  line  of  the  streets  in  which  the  building 
is  situate)  and  so  as  to  fill  up  the  embayments. 
It  was  admitted  by  the  informant  that  the  pro- 
jection of  3in.  beyond  the  building  line  did  not 
contravene  the  provisions  of  the  Liverpool  Im- 
provement Act  1882  (45  &  46  Vict.  c.  lv.),  and 
was  not  material  to  the  informant's  case.  Sect.  36 
of  that  Act  provides  (inter  alia):  "(1)  It  shall 
not  be  lawful  without  the  written  consent  of  the 
corporation  to  build  or  to  bring  forward  the  main 
outer  face  of  any  external  wall  beyond  the  building 
line  in  any  street,  or  to  construct,  build,  make, 
place,  or  fix  any  projection  beyond  the  building 
line  in  any  street  or  over  or  upon  the  surface 
thereof,  except  in  accordance  with  the  following 
regulations,  that  is  to  say."  The  section  then 
enumerates  the  various  regulations  which  it  was 
admitted  the  windows  and  projections  in  this 
case  did  not  contravene,  (g)  From  the  time 
when  the  buildings  were  first  erected  and  up  to 
the  date  of  the  reconstruction  there  were  at  each 
end  of  the  embayments  pilasters  with  bases ; 
such  bases  extended  slightly  beyond  the  line  of 
the  pilasters,  and  were  in  one  vertical  plane  with 
the  main  wall  of  the  building  which  projected 
over  the  embayments  immediately  above  the 
windows.  During  the  same  period  the  paving  of 
the  footway  extended  over  the  embayments  so 
that  the  paving  of  the  embayments  was  not  dis- 
tinguishable from  that  of  the  footway,  {h)  The 
notice  and  service  thereof  as  required  by  sect.  69 
of  the  Towns  Improvement  Clauses  Act  1847 
were  given,  and  the  projecting  windows  were  not 
removed  within  fourteen  days  after  such  service, 
but  remained  as  they  were. 

No  evidence  was  adduced  by  the  defendant  of 
any  measures  having  been  taken  by  any  lessee  of 
the  premises  to  prevent  the  public  from  entering 
upon  the  embayments,  and  it  was  proved  by 
the  informant  that  Church-street  is  a  crowded 
thoroughfare,  and  that  the  public  were  during  the 
whole  period  from  the  erection  of  the  buildings 
until  Nov.  1899  in  the  habit  of  entering  upon  the 
embayments,  and  that  such  user  of  the  embay- 
ments contributed  materially  to  the  safety  and 
convenience  of  foot  passengers.  It  was  also 
proved  that  the  paving  of  the  embayments  had 
together  with  and  at  the  same  time  as  the  paving 
of  the  footway  been  cleaned  and  repaired  by 
the  corporation  of  Liverpool  in  the  capacity 
of  highway  authority.  The  building  is  and 
was  from  1869  used  for  the  exhibition  of  shop 
goods. 

Evidence  was  also  tendered  by  the  informant, 
objected  to  by  the  defendant,  but  admitted  by  the 
magistrate,  that  in  certain  cases  in  Liverpool 
where  similar  embayments  had  been  constructed, 
which  was  treated  as  private  property,  the  owners 
thereof  had  placed  thereon  some  distinguishing 
mark  to  indicate  that  the  spaces  within  such 
embayments  were  not  dedicated  to  the  public  as 
part  of  the  highway. 

Upon  the  facts  it  was  contended  for  the  infor- 
mant, that  there  was  evidence  upon  which  the 
magistrate  might  and  ought  to  find  that  the 
space  within  the  embayments  had  been  dedicated 
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io  public  nse  as  part  of  tbe  highway,  and  that  the 
windows  erected  by  the  defendant  inclosing  the 
.embayments  were  obstructions  to  the  safe  and 
convenient  passage  along  the  street  within  the 
meaning  of  sect.  69  of  the  Towns  Improvement 
Clauses  Act  1847,  and  that  there  had  been  a 
dedication  to  the  public  of  the  embayments  as 
part  of  the  highway. 

The  defendant  contended  that  evidence  of  par- 
ticular acts  of  other  individuals  indicating  an 
intention  not  to  dedicate  embayments  to  the 
public  as  part  of  the  highway  was  legally  inadmis- 
sible as  evidence,  by  reason  of  their  not  having 
acted  in  the  same  manner  as  such  other  indi- 
viduals, of  a  contrary  intention  on  the  part  of 
lessees  of  the  premises  in  question;  that  under 
the  circumstances  of  the  case  the  evidence  of 
public  user  was  not  evidence  of  dedication ;  that 
tbe  acts  of  the  corporation  as  highway  authority 
were  not  evidence  of  an  intention  on  its  part  as 
owner  of  the  freehold ;  that  there  was  no  evidence 
of  a  dedication  by  the  corporation  as  owner  of  the 
freehold  with  the  consent  of  any  lessee ;  that,  even 
if  the  embayments  had  been  dedicated  so  as  to 
form  in  Nov.  1899  a  part  of  the  highway,  there 
was  no  evidence  of  an  offence  within  sect.  69  of 
the  Towns  Improvement  Clauses  Act  1847 ;  and 
that  the  act  of  the  defendant  was  authorised  by 
sect  36  of  the  Liverpool  Improvement  Act  1882. 

On  the  above  facts  the  magistrate  found  that 
the  embayments  had  been  dedicated  to  public  use 
as  part  of  the  highway,  and  that  the  windows 
or  shop  fronts,  having  been  erected  in  front  of  the 
building  No.  36,  Church-street  so  as  to  inclose 
the  embayments,  were  obstructions  to  the  safe 
and  convenient  passage  along  the  street,  and  he 
therefore  convicted  the  defendant  as  above  stated. 

The  question  for  the  opinion  of  the  court  was 
whether  there  was  any  evidence  before  the  learned 
magistrate  to  justify  him  in  so  finding. 

Joseph  Walton,  Q.C.  (Leslie  Scott  and  Bonis 
(y Conor  with  him)  for  the  appellant. — The  ques- 
tion arises  under  sect  69  of  the  Towns  Improve- 
ment Clauses  Act  1847,  but  it  does  not  turn  on 
the  construction  of  the  section.  The  offence 
alleged  was  that  the  appellant  had  brought 
forward  a  number  of  windows  in  front  of  a  house 
or  building  so  as  to  create  an  "  obstruction  to  the 
safe  and  convenient  passage  along  the  street "  ; 
and  "  street "  is  defined  in  sect  3  as  meaning  and 
including  "any  road,  square,  court,  alley,  and 
thoroughfare  within  the  limits  of  the  special 
Act"  The  learned  magistrate  was  wrong  in 
holding  that  there  was  a  dedication  of  the  embay- 
ments to  public  use  as  part  of  the  highway.  The 
acts  relied  upon  constituted  no  evidence  of  dedi- 
cation. Under  the  circumstances  of  the  case  the 
passage  of  the  public  over  these  embayments  was 
no  evidence  of  an  intention  to  dedicate  them  to 
public  use.  The  house  was  a  shop  and  these 
windows  were  used  for  the  display  of  shop  goods, 
and  it  was  merely  to  enable  persons  passing  along 
the  street  to  see  the  goods  that  these  embayments 
were  open  to  the  public.  Similarly  the  other  acts 
relied  on  to  show  dedication,  such  as  the  cleaning 
and  repairing  of  the  paving  of  the  embayments 
at  the  same  time  as  the  paving  of  the  footway, 
do  not  prove  any  dedication.  In  the  first  place, 
there  was  no  evidence  of  any  dedication  at  all; 
in  the  second  place,  there  was  no  evidence  of 
•any  dedication  by  the  reversioners,  the  owners 
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of  the  fee,  and  no  evidence  of  any  assent  of 
the  reversioners  to  any  dedication  by  any  tenant- 
or  lessee,  but  such  consent  is  necessary  (Wood 
v.  Veal,  5  B.  &  A.  464;  Baxter  v.  Taylor,  4  B. 
&  Ad.  72);  in  the  third  place,  the  projections 
did  not  contravene  any  provisions  of  the  Liver- 
pool Improvement  Act  1882;  and,  finally,  evi- 
dence was  wrongfully  admitted  by  the  learned 
magistrate. 

Macmorran,  Q.C.  and  Horridge  for  the  respon- 
dent.— The  magistrate  was  right  in  finding  that 
there  had  been  a  dedication  of  the  embayments  to 
the  public  use.  The  question  is  one  of  fact  and  of 
degree  in  each  case  for  the  magistrate  to  deal 
with  on  the  facts.  He  has  so  dealt  with  this  case, 
and  the  only  question  now  is  whether  there  was 
any  evidence  at  all  to  justify  his  finding  that 
there  was  a  dedication  of  these  embayments  to 
public  use.  We  submit  there  was  evidence  of 
such  dedication.  In  the  first  place,  the  paving  of 
the  embayments  was  not  marked  off  from  the 
paving  of  the  footway.  That  shows  an  intention 
to  dedicate.  Where  there  is  an  intention  to  keep 
such  places  as  private  property,  the  paving  is  in 
some  way  distinguishable  from  that  of  the  foot- 
way, or  is  marked  off  by  some  line  or  other.  Here 
there  was  no  such  distinguishing  line  or  mark. 
The  user  by  the  public  without  objection  either 
by  the  lessees  or  the  reversioners  is  also  evidence 
of  dedication.  We  rely  also  on  the  cleaning  and 
especially  on  the  repairing  of  the  paving  of  the 
embayments  at  the  same  time  as  the  paving  of 
the  footway  and  as  part  of  the  footway.  That 
being  done  by  the  corporation  would  be  evidence 
of  an  intention  on  their  part  to  dedicate  these 
embayments  to  public  use.  These  acts  show  that 
there  was  abundant  evidence  on  which  the  magis- 
trate could  find  that  there  was  a  dedication  to  the 
public  use : 

Poole  v.  Huskinson,  11  M.  A  W.  827 ; 

Vernon  v.   Vestry  of  8t.  James,    Westminster,  44 

L.  T.  Bep.  229 ;  16  Ch.  Div.  449  ; 
Reg.  v.   Inhabitants  of  East  Mark,   11  L.  T.  Bep. 

O.  S.  63  ;  11  Q.  B.  877. 

Joseph  Walton,  Q.C.  in  reply. — At  the  very 
utmost  the  facts  here  are  as  consistent  with  an 
intention  not  to  dedicate  as  with  an  intention  to 
dedicate,  and,  that  being  so,  it  must  be  taken  that 
there  was  no  dedication  (per  Byles,  J.  in  Dawes 
v.  Hawkins,  4  L.  T.  Rep.  288,  at  p.  290;  8 
C.B.N.  S.  848,  at  p.  860): 

Beg,  v.  Hawkhurst,  7  L.  T.  Bep.  268 ; 

Grand  Junction  Canal  Company  v.  Petty,  59  L.  T. 

Bep.  464  ;  21  Q.  B.  Div.  273 ; 
Greenwich  Board  of  Works  v.  Maudslay,  23  L.  T. 

Bep.  121 ;  L.  Bep.  5  Q.  B.  397. 

Cw.  adv.  vult. 

Jan.  21. — Bruce,  J.  read  the  following  judg- 
ment:— In  this  case  I  have  felt  considerable 
difficulty,  not  because  I  had  any  doubt  about  the 
conclusion  which  I  think  ought  reasonably  to  be 
drawn  from  the  evidence,  but  because  of  the 
nature  of  the  questions  stated  for  the  court.  We 
cannot  review  the  decision  of  the  learned  magis- 
trate if  there  was  any  evidence  to  justify  his 
finding  that  the  embayments  had  been  dedicated 
to  public  use  as  part  of  the  highway.  I  was 
during  the  argument  inclined  to  think  that, 
slight  as  the  evidence  was,  it  was  yet  difficult  to 
say  that  there  was  no  evidence  to  support  the 
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finding.  But  now,  having  given  the  case  very 
careful  consideration,  I  have  come  to  the  conclu- 
sion that  the  evidence  relied  upon  as  evidence  of 
dedication  amounts  to  nothing — that  is,  it  is  as 
consistent  with  an  absence  of  an  intention  to 
dedicate  as  it  is  with  an  intention  to  dedicate. 
So  far  as  the  nser  by  the  public  is  concerned  there 
is  no  preponderance  of  evidence  either  way,  and 
therefore,  according  to  the  judgment  of  Byles,  J. 
in  Dawes  v.  Hawkins  (4  L.  T.  Rep.  288,  at 
p.  290;  8  G.  B.  N.  S.  848,  at  p.  860),  there  is  no 
balance  of  probability  in  favour  of  either  hypo- 
thesis. As  regards  the  acts  of  the  corporation, 
who  are  the  owners  of  the  freehold,  I  think  that, 
taken  together  as  a  whole,  they  tend  to  show  that 
the  corporation  had  no  intention  to  dedicate,  and 
did  not  dedicate,  the  embayments  to  public  use 
as  part  of  the  highway,  and  that  they  did  not 
acquiesce  in  any  dedication  by  the  tenants.  The 
embayments  in  question  existed  over  the  ground 
floor  of  a  building  which  was  built  in  the  year 
1869.  The  upper  part  of  the  building  overhung 
the  embayments,  and  the  main  wall  of  the  build- 
ing on  either  side  of  the  embayments  projected 
beyond  the  embayments  to  what  I  may  call  the 
building  line.  Within  the  two  embayments  to 
which  importance  is  attached  in  the  case  were 
windows  which  were  used  for  the  exhibition  of 
shop  goods.  But  I  gather  from  the  plan  annexed 
to  the  cs  8e  that  in  the  same  building  there  was  a 
third  embayment  in  which  was  the  doorway  to  the 
premises.  These  embayments,  I  gather  from  the 
plan,  were  lOin.  or  llin.  deep.  The  public  passing 
along  the  street  were  allowed  to  pass  in  and  out 
of  these  embayments.  Looking  at  the  plan  and 
taking  into  consideration  that  the  building  was 
used  as  a  shop,  it  seems  to  be  obvious  that  the 
very  object  of  the  embayments  occupied  by  the 
windows  was  to  invite  passers-by  to  look  at  the 
goods  exhibited  in  the  windows,  and  the  object 
of  the  embayment  occupied  by  the  door  was  to 
make  a  convenient  entrance  into  the  shop.  To 
prevent  the  public  passing  along  the  street  from 
passing  into  the  embayments  would  be  to  defeat 
the  very  object  for  which  they  were  formed.  No 
one  has  suggested,  and  no  one  would  suggest, 
that  the  passing  of  the  public  into  and  out  of  the 
embayment  forming  the  door  can  be  treated  as 
forming  any  evidence  of  a  dedication.  In  order 
to  make  an  easv  access  to  a  shop,  it  is  quite 
common  to  set  back  the  door  a  foot  or  more 
from  the  front  line  of  the  building,  and  it  would, 
as  it  seems  to  me,  be  a  very  startling  thing  to  say 
that,  because  passers-by  who  do  not  use  the  shop 
are  free  to  pass  over  this  space,  such  passage  by 
the  public  is  to  be  regarded  as  forming  evidence 
of  dedication.  If  the  user  of  the  embayment 
forming  the  door  gives  rise  to  no  presumption  of 
dedication,  why  should  the  embayments  forming 
the  windows  P  If  the  one  embayment  was  formed 
and  used  for  the  convenience  of  customers,  or  of 
those  whom  it  was  hoped  to  attract  as  customers, 
were  not  the  other  embayments  formed  and  used 
for  the  same  purpose  P  If  the  owner  of  a  piece 
of  land  leaves  a  portion  of  it  unbuilt  upon  for  the 
purpose  of  his  own  convenience  and  for  the  use 
of  nis  customers,  the  user  of  the  land  by  his 
customers  is  no  evidence  of  a  dedication  to  the 
public,  and  if  he  is  not  able  to  exclude  the 
public  without  at  the  same  time  excluding  his 
customers  or  those  whom  he  hopes  to  attract  as 
customers,  the  user    by    the   public   does   not 


necessarily  raise  a  presumption  of  dedication.     It 
is  said  by  counsel  for  the  respondent  that  if  the 
window  embayments  had  been  paved  with  pave- 
ment of  a  kind  different  from  the  rest  of  the 
footway,  or  had  been  marked  off  by  a  line  or 
division  in  the  pavement,  then  that  would  have 
indicated  that  there  was  no  intention  to  dedicate. 
It  may  be  so.     But  why  P    Because  it  would,  it 
is  said,  have  made  it  apparent  that  the  embay- 
ments were   formed  for  the    advantage  of  the 
occupier  of  the  building.     But  the  difference  in 
the  kind  of  pavement  would  not  have  restrained 
in  any  way  the  user  by  the  public.    The  user  by 
the  public  would  have  been  just  the  same.     The 
line  or  division  in  the  pavement  would  only  have 
made  emphatic  what  I  think  is  sufficiently  appa- 
rent from  the  form  in  which  the  building  waa 
constructed  and  the  manner  in  which  it  was  used. 
It  is  not  to  be  left  out  of  consideration  that  the 
embayments  were  but  very  small  spaces.      The 
two  window  embayments,  1  gather  from  the  scale 
on  the  plan,  are  each  about  5ft.  in  length  and 
lOin.  or  llin.  deep.     In  deciding  whether  there  is 
evidence  of  dedication  the  circumstances  of  each 
case  must  be  considered,  and  it  is  not  reasonable, 
as  it  seems  to  me,  to  draw  a  conclusion  that  the 
owner  of  the  house  because  he  did  not  take  active 
measures  to  protect  his  rights  over  these  small 
spaces  therefore  intended  to  abandon  his  rights 
and  to  dedicate  the  land  as  part  of  the  public 
way.     In  nearly  every  case  of  a  large  building 
fronting  on  a  street,  the  door  of  the  building  is 
fixed  on  the  inner  aide  of  the  stone  jamb,  the 
stone  jamb  is  generally  some  inches  in  thickness- 
so  that  when  the  door  is  shut  there  is  a  space  of  a 
few  inches  between  the  outside  of  the  door  and 
the  building  or  street  line;  yet  no  one  would 
infer  any  intention  on  the  part  of  the  owner  of 
the  building  to  dedicate  this  space  of  a  few  inches 
to  the  public.    Now,  with  reference  to  the  acts  of 
the  corporation.    It  is  said  that  the  embayments 
were  cleansed  and  repaired  by  the  corporation  of 
Liverpool  in  its  capacity  of  highway  authority. 
It  is  difficult  to  understand  how  it  would    be 
possible  for  the  besom  of  the  highway  authority 
to  sweep  the  footway  without  at  the  same  time 
sweeping  the  embayments ;  and  it  would,  I  think, 
be  obviously  out  of  the  question  to  assume  that 
because    the  corporation  as   highway  authority 
swept  the  embayments  and  the  corporation  as 
owner  of  the  property  made  no  objection,  there- 
fore there  was  an  intention  on  the  part  of  the 
corporation  as  owner  to  declare  a  right  of  passing 
over  the  embayments.    Indeed,  this  point  about 
the   cleansing  of   the  embayments  was  hardly 
insisted  upon  by  counsel  for  the  respondent.    But 
I  think  that   the    paving   of  the   embayments 
stands  upon  the  same  footing.    The  paving  of  an 
inappreciable  breadth  of    llin.  affords  no  pre- 
sumption of  dedication  by  the  owner.    But  the 
important  fact  which  seems  to  throw  light  upon 
the  acts  of  the  corporation  is  that,  after  the  new 
building  was  erected  and  the  alleged  obstruction 
created,    the    corporation    granted  on  the  25th 
March  1900  a  new  lease  of  the  premises.    The 
new  building  was  erected  in  Nov.  1899,  and  I 
think    it  is  impossible,  if   the  corporation  had 
intended  to  dedicate  a  right  of  passage  over  the 
embayments  to  the  public,  that  they  would  have 
granted  a  lease  of  the  new  premises  which  were  so 
built  as  to  obstruct  the  passage  of  the  publio 
over  the  embayments. 
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Pbellimobb,  J. — I  am  of  the  same  opinion. 
J  am  so  entirely  in  accord  with  the  views  which 
.have  been  so  well  expressed  by  my  learned  brother 
that  it  is  unnecessary  for  me  to  add  anything. 

Appeal  allowed.    Conviction  quashed. 

Solicitors  for  the  appellant,  Preston,  Stow,  and 
Preston,  for  Oamon,  Farmer,  and  Co.,  Liverpool. 

Solicitors  for  the  respondent,  F.  Venn  ana  Co., 
for  B.  B.  Pickmere,  Liverpool. 


Tuesday,  Jan.  22, 1901. 
(Before  Bbuce  and  Phillimore,  JJ.) 
Hoabb  (app.)  v.  Ritchie  and  Sons  (resps.).(a) 
Factory  and  Workshop  Acts — Impurity  in  air — 
"Inhaled    ...     to  an  injurious  extent'* — 
Factory  and  Workshop  Acts  1878  (41  Vict.  c.  16), 
s.  36,  and  1895  (58  &  59  Vict  37),  «.  33. 

To  show  that  dust,  gas,  vapour,  or  other  impurity 
is  generated  and  inhaled  by  the  workers  in  a 
factory  "to  an  injurious  extent,39  within  the 
Factory  and  Workshop  Acts  1878,  s.  36,  and 
1895,  s.  33,  it  is  sufficient  to  prove  that  the 
impurity  is  generated  and  inhaled  by  the  workers 
to  an  extent  that  must  be  in  the  long  run  in- 
jurious to  the  workers,  without  proving  that  any 
of  them  has  suffered  actual  injury  from  inhaling 
the  impurity. 
•Case  stated  by  the  police  magistrate  for  the 
eonnty  borough  of  West  Ham. 

An  information  was  laid  by  the  appellant,  who 
was  one  of  Her  Majesty's  Inspectors  of  Factories, 
under  sect.  36  of  the  Factory  and  Workshop  Act 
1878,  as  extended  by  sect.  33  of  the  Factory  and 
Workshop  Act  1895,  and  alleged  that  the  respon- 
dents being  the  occnpiers  oi  a  certain  jute  mill, 
the  same  being  a  factory  within  the  meaning  of 
the  Factory  and  Workshop  Acts  1878  to  1895, 
wherein  on  or  about  the  18th  May  1900  an  im- 
parity— to  wit,  dust — was  generated  and  inhaled 
by  the  workers  to  an  injurious  extent,  did  fail  to 
provide,  use,  and  maintain  a  fan  or  other 
mechanical  means  of  a  proper  construction  for 
preventing  such  inhalation  within  a  reasonable 
time  after  due  notice  had  been  given  by  the 
appellant. 

At  the  hearing  before  the  learned  magistrate 
the  following  facts  were  proved : — 

The  respondents  were  the  occupiers  of  a  jute 
null  at  Carpenters-road,  Stratford,  in  the  county 
borough  of  West  Ham,  the  same  being  a  factory 
within  the  meaning  of  the  Factory  and  Work- 
shop Acts.  In  the  "  preparing  "  and  "  batching  " 
rooms  of  the  factory  during  April  1900  dust  in 
large  quantities  was  generated  by  the  process 
there  carried  on.  The  dust  consisted  of  jute 
fibre  mixed  with  a  small  quantity  of  common 
dust.  There  was  nothing  of  a  poisonous  character 
in  the  dust.  The  use  of  fans  as  recommended  by 
the  appellant  would  reduce  the  dust  in  the  atmos- 
phere inhaled  by  the  workers.  On  the  17th  April 
notice  to  provide  such  fans  within  one  month 
was  duly  served  on  the  respondents  by  the 
appellant.  The  respondents  failed  to  comply  with 
the  notice. 

Some  120  persons  were  employed  in  the  rooms 
in  question.    Of  these,  several  selected  by  the 

(•)  Report*!  toy  J.  Ahdbbw  Stkahan,  Eaq.,  BftrrUter*t-Law. 


appellant  were  medically  examined  on  his  behalf. 
Several  more,  also  selected  by  the  appellant,  were 
called  as  witnesses.  The  evidence,  however,  failed 
to  prove  that  any  of  the  workers  had  suffered  any 
injury  to  their  health  from  inhaling  the  dust 
generated  by  the  process  there  carried  on. 

The  appellant  contended  that  dust  in  large 
quantities  in  the  atmosphere  must  be  injurious 
to  the  workers,  and  that  it  was  not  necessary  to 
prove  that  any  of  the  workers  had  actually  suffered 
injury  to  health. 

The  magistrate  dismissed  the  summons  on  the 
ground  that  it  had  not  been  proved  that  the  dust 
generated  by  the  process  had  been  inhaled  by  the 
workers  to  an  injurious  extent. 

By  sect.  36  of  the  Factory  and  Workshop  Act 
1878  (41  Yict  c.  16),  as  extended  by  sect.  33  of 
the  Factory  and  Workshop  Act  1895  (58  k  59 
Vict.  c.  37),  it  is  enacted  that  if  in  a  factory  or 
workshop  where  any  process  is  carried  on  by  which 
dust,  gas,  vapour,  or  other  impurity  is  generated 
and  inhaled  by  the  workers  to  an  injurious  extent 
it  appears  to  an  inspector  that  such  inhalation 
could  be  to  a  great  extent  prevented  by  the  use  of 
a  fan  or  other  mechanical  means,  the  inspector  may 
direct  a  fan  or  other  mechanical  means  of  a  proper 
construction  for  preventing  such  inhalation  to  be 
provided  within  a  reasonable  time;  and  if  the 
same  is  not  provided,  maintained,  and  used,  the 
factory  or  workshop  shall  be  deemed  not  to  be 
kept  in  conformity  with  the  Act. 

Daldy  (H.  Sutton  with  him). — The  case  is  not 
satisfactorily  stated.  The  learned  magistrate 
seems  to  have  disagreed  with  the  appellant's  con- 
tention, and  to  have  held  that  it  was  necessary  to 
prove  that  some  of  the  workers  had  actually 
suffered  injury  to  health.  If  I  am  right  on  this 
point,  I  can  only  ask  that  the  case  may  be  sent  back 
to  the  magistrate  to  be  further  dealt  with.  There 
is  no  question  here  as  to  whether  the  dust  is  dust 
of  a  poisonous  nature  or  of  any  particular  nature. 
The  section  simply  says  "  by  which  dust  is  gene- 
rated and  inhaled  by  the  workers  to  an  injurious 
extent."  It  is  true  that  here,  though  we  called  a 
number  of  workers,  we  could  not  get  satisfactory 
proof  that  any  one  of  them  had  suffered  actual 
injury  in  health  from  the  dust ;  but  we  had  the 
evidence  of  a  medical  man — which  was  not  con- 
tradicted— that  dust  in  the  quantities  in  which  it 
existed  in  the  atmosphere  of  this  factory  must  in 
the  long  run  bring  about  phthisis  and  other  lung 
troubles.  That,  I  submit,  is  sufficient  to  prove 
that  the  workers  inhaled  dust  to  an  injurious 
extent.  [Bruce,  J. — We  are  agreed  that  the 
mere  fact  that  it  could  not  be  proved  that  any 
particular  person  had  suffered  injury  to  health  is 
not  conclusive  that  the  air  was  not  injurious.] 
That  is  my  only  point,  and  the  moment  one  has 
passed  that,  both  upon  the  case  as  it  is  stated 
and  upon  what  the  learned  magistrate  said,  I 
submit  he  ought  to  have  considered  this  positive 
evidence  of  the  medical  man  that  the  inhalation 
was  to  an  injurious  extent. 

The  respondents  did  not  appear. 

Bruce,  J. — I  do  not  think  the  learned  magis- 
trate has  found  the  right  point.  The  question  he 
had  to  determine  was  whether  dust  was  generated 
and  inhaled  by  the  workers  to  an  injurious 
extent — that  is,  whether  the  tendency  was  to 
injure  the  workers.  It  may  be  that  it  is  only 
after  some  long  exposure  to  the  injurious  air 
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that  the  workers  are  injured ;  bat  if  the  air  is  so 
impure  as  necessarily  to  be  injurious  to  health 
then  I  think  the  Act  has  been  infringed,  and  it 
is  for  the  magistrate  to  find  the  fact  which  he 
seems  in  this  case  not  to  have  found.  It  is  not 
necessary  that  it  should  be  actually  proved  that 
the  inhalation  of  the  dust  has  proved  injurious  to 
any  of  the  workers.  It  is  enough  that  the  dust 
in  the  air  is  of  such  a  quantity  or  character  that 
it  would  in  the  long  run  be  injurious.  The 
learned  magistrate  should  find,  quite  apart  from 
the  question  whether  any  person  has  been  injured, 
whether  the  dust  was  generated  and  inhaled  by  the 
workers  to  an  injurious  extent — that  is,  to  such 
an  extent  that  its  tendency  is  necessarily  to  injure 
their  health  in  the  long  run.  That,  I  think,  is  the 
point. 

Phillimobb,  J. — The  case  must  go  back  for 
the  magistrate  to  find  whether  or  not  the  dust  is 
generated  and  inhaled  to  an  injurious  extent,  with 
an  intimation  that  it  is  not  necessary  to  prove 
actual  injury  to  the  health  of    any  particular 

™  Case  remitted  to  magistrate. 

Solicitor  for  the  appellant,  Solicitor  of  the 
Treasury. 


PROBATE,  DIVORCE,  AND   ADMIRALTY 

DIVISION. 

DIVORCE    BUSINESS. 

Tuesday,  July  3, 1900. 

(Before  Sir  F.  Jbunb,  President,  and  Barnes,  J.) 

Cobb  v.  Cobb,  (a) 

Summary  Jurisdiction  (Married  Women)  Act  1895 
(58  &  59  Vict.  e.  39)— Appeal  to  High  Court— 
Allowance  to  be  made  to  wife — Mode  of  assess- 
ment— Earnings  of  husband — Practice. 

There  is  no  fixed  rule  as  to  the  allowance  to  be 
made  to  a  wife  under  the  Summary  Jurisdiction 
(Married  Women)  Act  1895,  s.  5,  but  courts  of 
summary  jurisdiction  ought  to  be  guided  by  the 
practice  of  the  High  Court  in  making  allotments 
of  alimony  in  suits  of  judicial  separation. 

This  was  an  appeal  from  an  order  of  the  justices 
of  the  Petersfield  Division  of  the  county  of  Hants, 
made  under  sect.  5  of  the  Summary  Jurisdiction 
(Married  Women)  Act  1895. 

In  the  first  instance  when  this  case  came  before 
the  justices  an  order  had  been  made  by  which 
the  husband  was  to  pay  an  allowance  of  It.  a  week 
to  the  wife. 

This  order  was  appealed  from,  and  the  court 
sent  the  case  back  to  the  justices  for  further  con- 
sideration. 

The  same  order  was  made  again,  but  after  the 
husband  had  undergone  a  second  term  of  imprison- 
ment for  nonpayment  of  arrears,  the  justices 
reduced  the  amount  of  the  allowance  from  12.  to 
12f .  a  week. 

The  husband  appealed  against  this  reduced 
order  on  the  ground  that  it  too  was  excessive. 

It  appeared  that  the  appellant,  who  was  over 
sixty  j ears  of  age,  gained  a  precarious  livelihood 
as  an  outside  porter  at  Addison-road  Station. 
His  inoome  varied  from  23s.  to  25a.  per  week.  He 
had  twice  suffered  imprisonment  for  non- com- 
pliance with  the  order  of  the  justices. 

a)  Beported  by  J.  A.  Slateb,  Esq.,  Barrirter-ftt-lAw. 


/.  Ferguson  Walker  for  the  appellant. — Sect.  5, 
sub-sect,  (c)  of  the  Summary  Jurisdiction 
(Married  Women)  Aot  1895  does  not  lay  down 
any  rule  to  guide  courts  of  summary  jurisdiction 
as  to  the  proportion  of  his  inoome  which  a 
husband  should  be  ordered  to  pay  to  his  wife. 
Regard  is  to  be  had  to  the  means  both  of  the 
husband  and  wife,  and  the  amount  fixed  should 
be  reasonable.  The  present  order  is  unreason- 
able, and  12a.  a  week  too  large  a  sum  to  pay.  In 
allotting  alimony  the  High  Court  never  exceeds 
one-half  the  joint  income,  whilst  one-third  is  the 
usual  allowance.    He  cited 

Cooke  v.  Cooke,  2  Pull.  46  ; 

Hdigh  v.  Haigh,  20  L.  T.  Bop.  281 ;    L.  Bep.  1 
P.  6  D.  709. 

The  President. — Although  there  is  no  hard 
and  fast  rule  as  to  the  proportion  of  inoome 
payable  in  suits  for  judicial  separation,  the  court 
generally  acts  upon  the  principle  of  allowing  a 
third  of  the  joint  income  to  the  wife  when  there 
are  no  children  of  the  marriage.  I  think  that 
courts  of  summary  jurisdiction  will  also  be  well 
advised  to  act  upon  the  same  principle.  In  the 
present  case  the  husband  has,  I  think,  shown 
good  cause  why  the  amount  of  the  allowance 
ordered  by  the  justices  should  be  reduced.  The 
reduction  made  by  the  justices  themselves  from 
12.  to  12*.  per  week  is  not  sufficient,  and  I  am 
strongly  of  opinion  that  not  more  than  one- 
third  of  his  income  should  have  been  ordered  to 
be  paid.  The  appeal  will  be  allowed,  and  the 
order  of  the  justices  will  be  varied  by  sub- 
stituting 8$.  per  week  for  12s.  The  arrears  will 
run  at  the  rate  of  Ss.  per  week  from  the  date  of 
the  order  of  the  justices. 

Babnes,  J. — I  agree. 

Solicitor,  Robert  Philip  Upton. 


Dec.  4  and  10, 1900. 
(Before  Sir  F.  Jeune,  President,  and  Babnks,  J.) 

PlCKAVANCE  V.  PiCKAVANCB.  (a) 

Summary  Jurisdiction  (Married  Women)  Act 
1895  (58  <*  59  Vict.  c.  39)— Appeal  to  High 
Court — Summonses — Withdrawal— Out  of  time 
— Objection  not  taken  before  justices — Revival — 
Costs — Practice. 

When  a  summons  under  the  Summary  Jurisdic- 
tion (Married  Women)  Act  1895  has  been  with- 
drawn, the  complaint,  in  respect  of  which  it  ham 
been  issued,  is  put  an  end  to,  and  no  fresh 
summons  can  be  granted  upon  the  same  cause  of 
complaint. 

The  omission  to  take  an  objection,  though  of  a 
technical  character,  on  the  hearing  of  a  summons 
under  the  Act,  does  not  operate  as  a  waiver  of 
the  ground  of  objection ;  but  if  the  objection  is 
raised  by  the  appellant  for  the  first  time  on  the 
hearing  of  the  appeal,  and  is  then  allowed,  the 
respondent  wiU  be  entitled  to  the  costs  of  the 
appeal. 

This  was  an  appeal  of  the  husband,    George 

Pickavance,  from  an  order  of  the  justices  of  St. 

Helen's,  in  the  county  of  Lancashire,  dated  the 

5th  Nov.  1900. ^__ 

(a)  Beported  by  J.  A.  Slatir,  Beq.,  Bexrl*ter-e4-Law 
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On  that  date  the  justioes,  having  found  that 
the  appellant  had  been  guilty  of  persistent 
cruelty  to  his  wife,  Ellen  Pickavance,  whereby 
she  had  been  compelled  to  leave  and  live  separate 
and  apart  from  him,  had  made  an  order  by  which 
it  was  adjudged  that  the  respondent  should  no 
longer  be  bound  to  live  with  her  husband,  and 
that  she  should  be  paid  an  allowance  of  15a.  a 
week  by  the  appellant. 

It  was  now  sought  to  set  aside  this  order  of  the 
justices. 

In  the  notice  of  appeal  the  grounds  alleged 
were  as  follows:  (1)  The  complaint  was  out  of 
time,  since  it  had  not  been  made  within  six 
months  of  the  time  when  the  subject-matter  of 
the  complaint  arose,  as  required  by  the  Summary 
Jurisdiction  Act  1848  (11  &  12  Vict.  c.  43),  s.  11, 
and  referred  to  in  sect.  8  of  the  Summary  Juris- 
diction (Married  Women)  Act  1895;  (2)  the 
allowance  of  15*.  a  week  was  excessive ;  (3)  there 
was  not  sufficient  information  or  evidence  to 
justify  the  order. 

Before  the  order  appealed  from  had  been  made 
the  wife  had  sworn  two  informations  against  her 
husband,  on  the  26th  June  1899  and  on  the  25th 
Sept  1899,  in  which  she  had  alleged  that  he  had 
been  guilty  of  persistent  cruelty  towards  her, 
by  reason  of  which  she  had  been  compelled  to 
leave  him,  and  to  live  separate  and  apart  from 
him. 

On  the  hearing  of '  the  first  summons  the 
justices  had  suggested  that  an  effort  should  be 
made  to  effect  a  reconciliation,  and  it  was  accord- 
ingly dismissed. 

The  second  summons  was  withdrawn  without 
having  been  heard. 

Prikhard  for  the  appellant — The  order  was 
wrong.  The  summons  of  the  respondent  was  out 
of  time.  It  should  have  been  taken  out  within 
six  months  of  the  ground  of  complaint.  The  fact 
of  cruelty  was  not  denied ;  but  the  parties  had 
been  living  separate  for  fourteen  months  previous 
to  the  order  of  separation  made  by  the  justioes. 
There  was  no  evidence  of  means  to  support  the 
order  for  maintenance. 

Bateson  for  the  respondent. — The  objection  as 
to  the  summons  being  out  of  time  came  too  lata 
It  ought  to  have  been  taken  in  the  court  below. 
The  husband  had  been  guilty  of  cruelty  towards 
his  wife  between  the  first  and  second  summonses. 
The  second  summons  had  been  withdrawn,  but 
the  justices  could  have  issued  a  fresh  summons 
in  respect  of  the  complaint.  The  withdrawal  did 
not  dispose  of  the  matter.  The  Summary  Juris- 
diction Act  1848,  s.  11,  only  requires  that  the 
complaint  should  be  made  within  six  months. 
There  is  no  provision  in  that  Act  or  in  the 
Summary  Jurisdiction  (Married  Women)  Act 
1895,  8.  8,  that  the  summons  should  be  heard 
within  six  months  of  the  time  when  the  ground  of 
complaint  arose.  The  wife  had  complied  with 
sect  11  of  the  former  Act  by  making  her  com- 

C1  nt  That  was  sufficient.  As  the  objection 
not  been  taken  before  the  justices  the  appel- 
lant had  waived  it,  and  should  not  be  heard  on 
the  appeal    He  cited 

Reg.  v.  Fletcher,  24  L.  T.  Rep.  742 ;   L.  Bep.  1 
C.  C.  320. 

Pritchard  in  reply. — It  was  against  all  principle 
that  a  summons  which  had  been  withdrawn  should 


be  revived  on  the  same  ground  of  complaint    Aa 
to  jurisdiction,  he  cited 

Ellis  v.  Ellis,  75  L.  T.  Bep.  890  ;  (1896)  P.  251 ; 

Medway  v.  Medway,  82  L.  T.  Bep.  627  ;  (1900)  P. 

14L  Cur.  adv.  vuU. 

Dec.  10.— The  President.— We  have  taken 
time  to  consider  our  judgment  because  it  seemed 
to  involve  the  principle  whether  the  withdrawal 
of  a  summons  amounted  to  a  withdrawal  of  the 
complaint  upon  which  it  was  based,  so  that  it 
could  no  longer  be  proceeded  upon.  There  is  no 
direct  authority  upon  the  point,  but  we  are  clearly 
of  opinion  that  the  withdrawal  of  the  summons 
did  put  an  end  to  the  complaint,  and  that  no 
fresh  summons  could  be  founded  upon  it.  There- 
fore the  summons  was  out  of  time.  It  must  be 
remembered  that  a  summons  cannot  be  with- 
drawn without  the  consent  of  the  justioes  or  the 
magistrate ;  a  complainant  cannot  put  an  end  to 
criminal  proceedings  without  the  leave  of  the 
court.  The  effect  of  this  is  that  the  complaint 
upon  which  the  summons  was  granted  neces- 
sarily falls  to  the  ground.  The  court,  having 
once  permitted  the  withdrawal,  cannot  revive  the 
cause  of  complaint  by  issuing  a  fresh  summons 
on  the  same  ground.  As  to  costs.  The  husband 
has  succeeded  here  upon  the  point  of  the  summons 
being  out  of  time,  which  he  did  not  take  in  the 
court  below.  Under  the  circumstances  the  wife 
is  entitled  to  her  costs  on  the  appeal. 

Barnes,  J.  agreed. 

Solicitors :  for  the  appellant,  W.  Norton  Ellen* 
for  A.  E.  Tickle,  St.  Helen's ;  for  the  respondent, 
Charles  Russell  and  Co.,  for  H.  L.Riley, St. Helen's. 


♦ 

COURT    OF    APPEAL. 

Tuesday,  Jan.  29, 1901. 

(Before  Biobt  and  Stirling,  L.JJ.) 

Re  Taylor  ;  Guardians  of  Edmonton  Union 

v.  Deeley.  (a) 

APPEAL  PROM  THE   CHANCERY   DIVISION. 

Lunacy — Pauper  lunatic — Maintenance — Arrears 
— Debt — Administration. 

Where  an  order  made  in  lunacy  was  merely  a 
direction  for  payment  to  the  guardians  of  a 
union  in  respect  of  the  maintenance  of  a  pauper 
lunatic  for  a  particular  period,  the  claim  of  the 
guardians  in  respect  of  arrears  for  the  remainder 
of  the  statutory  six  years,  being  a  valid  legal 
debt,  continued  and  was  held  to  be  enforceable 
after  the  lunatic's  death. 

Decision  of  Kekewich,  J.  reversed. 

Ann  Taylor,  a  pauper  of  unsound  mind,  was 
maintained  by  the  guardians  of  the  Edmonton 
Union  from  the  1st  Nov.  1889  until  the  date  of 
her  death,  which  occurred  on  the  22nd  June  1899. 

On  the  death  of  her  uncle  on  the  14th  Oct. 
1895  she  became  entitled,  as  one  of  his  next  of 
kin,  to  the  sum  of  2611. 

On  the  24th  Feb.  1898  the  guardians  applied  to 
a  master  in  lunacy  for    the  appointment  of  a 

(•)  Reported  by  E.  A.  Soratchliy,  Esq.,BarrUter-*H>Aw. 
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receiver  of  that  £  and,  and  for  payment  thereout  of 
the  cost  of  the  lunatic's  maintenance  for  the  then 
preceding  six  years,  there  being  1692.  3».  lOd. 
owing  in  respect  of  that  period. 

On  the  31st  Jan.  1899  an  order  was  made  in 
lunacy  appointing  a  receiver  of  the  fund  and 
directing  him  (after  payment  of  costs)  to  pay 
4  495Z.  14ft.  due  to  the  guardians  for  the  main- 
tenance "  of  the  lunatic  from  the  14th  Oct.  1895 
to  the  14th  Feb.  1899,  and  to  apply  the  balance  of 
the  money  to  be  received  by  him  in  the  future 
maintenance  of  the  lunatic  at  the  rate  of  lift,  per 
week. 

The  lunatic  was  thenceforth  maintained  by  the 
guardians,  and  they  were  paid  for  such  main- 
tenance out  of  the  fund  until  her  death,  at  which 
time  a  balance  of  over  1002.  remained  out  of  the 
fund. 

She  died  intestate  on  the  22nd  June  1899,  and 
the  defendant  was  her  administrator. 

The  guardians  issued  an  originating  summons 
to  have  an  account  taken  of  the  amount  owing  to 
them  for  past  maintenance  from  the  24th  Feb. 
1892  (six  years  before  the  application  in  lunacy) 
to  the  14th  Oct.  1895  and  payment  by  the  defen- 
dant or  administration.  They  claimed  the  sum 
of  732.  9s.  10(2.  as  due  to  them  for  past  main- 
tenance. 

The  summons  came  on  to  be  heard  before 
Kekewich,  J.  on  the  7th  May  1900,  who  dismissed 
it  with  costs. 

The  guardians  appealed. 

Harry  Greenwood  for  the  appellants. — At  the 
-date  when  the  order  in  lunacy  was  made  there 
-was  a  sum  due  to  the  guardians  for  past  main- 
tenanoe  of  the  lunatic.  The  only  question  is 
whether,  in  the  face  of  that  order,  the  balance 
owing  remains  a  debt  which  can  be  enforced.  I 
submit  that  it  can.  The  Statutes  of  Limitation 
permitted  the  guardians  to  claim  arrears  for  six 
jears.  Those  arrears  constituted  a  debt,  and 
they  did  not  cease  to  be  a  debt  because  a  part 
was  paid  to  the  guardians  under  the  order  in 
lunacy.  It  is  true  that  the  lunacy  jurisdiction 
will  not,  during  a  lunatic's  life,  order  creditors  to 
be  paid  in  full  if  the  effect  is  to  leave  the  lunatic 
-penniless ;  the  lunatic's  comfort  comes  first,  and 
the  claims  of  creditors  second.  But  when  the 
lunatic  is  dead,  the  reason  for  retaining  money  in 
hand  for  his  comfort  no  longer  exists,  and  credi- 
tors ought  to  be  paid  before  the  next  of  kin  take 
anything.  In  the  present  case  the  guardians  are 
creditors,  and  the  debt  owing  to  them  is  sufficient 
to  sustain  a  claim  for  administration : 

Re  Webster ;  Guardians  of  Derby  Union  v.  Sharratt, 
51  L.  T.  Rep.  3L9;  27  Gb.  Div.  710. 

Ashton  Cross  for  the  respondent. — The  question 
now  raised  is  res  judicata.  The  order  in  lunacy 
was  not  made  without  prejudice  to  any  claim  for 
the  balance  of  the  arrears  owing  to  the  guardians  : 

Re    Watson;    Guardian*    of  Stamford    Union  v. 
Bartlett,  79  L.  T.  Rep.  462  ;  (1899)  1  Oh.  72. 

No  reply  was  called  for. 

Rigbt,  L.J. — There  is  no  jurisdiction  in  lunacy 
to  bind  a  creditor  in  any  proceedings  in  the  High 
Court.  The  lunacy  jurisdiction  prefers  the  pre- 
sent and  future  comfort  of  the  lunatic  to  the 
claim  of  any  creditor.  The  order  in  the  present 
«ase  clearly  directed  payment  only  in  respect  of 
maintenance  for  a  particular   period,    and  the 


claim  of  the  guardians  in  respect  of  the  rest  of 
the  six  years  remains  and  can  be  enforced  after 
the  lunatic's  death.  The  appeal  must  therefore 
be  allowed. 

Stirling,  L.J. — I  concur.  The  claim  of  the 
guardians  is  a  valid  legal  debt,  and  the  lunacy 
proceedings  were  not  in  the  nature  of  an  action 
of  debt.  The  order  in  lunacy  was  merely  a  direc- 
tion by  the  lunacy  authorities  to  make  certain 
payments,  one  of  which  was  for  part  only  of  the 
amount  owing  for  past  maintenance. 

Appeal  allowed. 

Solicitors    for    the    appellants,    Howard   and 
Shelton,  agents  for  F.  Shelton,  Tottenham. 
Solicitor  for  the  respondeat,  A.  Hammond. 


Jan.  14  and  29, 1901. 

(Before   Smith,  M.B.,   Collins  and 

Romkb,  L.JJ.) 

YSTBADYFODWG    AND    PONTYPBIDD    MAIN    Ss- 

weragb  Boabd  (apps.)  v.  Assessment  Com- 
mitteb  of  Newport  Union  (reaps.),  (a) 

APPEAL  FROM    THE    QUEENS    BENCH    DIVISION. 

Poor  rate  —  Sewer  —  Rateability  —  Exemption  — 
Underground  Sewer — Sewer  covered  by  embank- 
ment—Payments made  to  owners  by  persons 
using  sewer — Alteration  of  surface  of  land. 

The  rule  as  to  the  exemption  from  liability  to  poor 
rate,  which  in  Beg.  v.  Metropolitan  Board  of 
Works  (19  L.  T.  Rep.  348;   L.  Rev.  4  Q.  B. 
15)  and  similar  cases   has  been  held   to  esnst 
in  the  case  of  certain  underground  sewers,  is 
anomalous,  and  should  not  be  extended  in  amy 
way ;  so  that  it  ought  not  in  future  to  be  held 
applicable  to  any  new  sewer  unless  the  owners 
of  such  sewer  can  show  (1)  that  the  sewer  is  quite 
underground,  so  that  the  surface  under  which  it 
runs  is  not  occupied  or  in  any  way  affected  by 
it ;  and  (2)  that  they  receive  no  payment  for  ike 
use  of  such  sewer  by  other  persons  whom  they 
permit  to  use  it. 
Therefore  a  sewage  carrier,  which  in  its  course 
through  a  parish  was  partly  built  on  arches, 
partly  covered  by  an  artificial  embankment,  and 
partly  below  the  natural  surface  of  the  ground, 
and  for  the  use  of  which  payments  were  made  by 
several  public  authorities  to  the  public  authority 
which  owned  it,  was  held  liable  to  be  assessed  to 
poor  rate. 
Judgment  of  the  Queen's  Bench  Division  (19  Mag. 
das.  453;  82  L.  T.  Jfcji.  58;  (1900)  1  Q.  B.  365) 
affirmed. 
This  was  an  appeal  by  the  appellants  from  a 
judgment  of  the  Queen's  Bench  Division  (Chan- 
neil  and  Buoknill,  J  J.)  upon  a  case  stated  bv  the 
court  of  Quarter  Sessions  for  the  county  of  Mon- 
mouth, upon  an  appeal  by  the  Ystradyfodwg  and 
Pontypridd    Main    Sewerage    Board    against  a 
certain  rate  or  assessment  made  for  the  relief  of 
the  poor  of  the  parish  of  Bumney,  in  the  county 
of  Monmouth. 

The  appellants  are  the  governing  body  of  a 
united  drainage  district  consisting  of  part  of  the 
urban  district  of  Ystradyfodwg  and  the  urban 
district  of  Pontypridd,  constituted  by  virtue  of  a 
provisional  order  of  the  Local  Government  Board, 
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dated  the  4th  June  1885,  and  duly  confirmed  by 
the  Local  Government  Board's  Provisional  Orders 
Confirmation  (No.  7)  Act  1885,  for  the  purpose  of 
carrying  into  effect  a  system  of  sewerage  for  the 
use  of  the  said  urban  districts. 

Pursuant  to  the  powers  vested  in  them  by  the 
order,  the  appellants  designed  and  constructed, 
and  have  since  always  maintained,  a  certain 
sewage  carrier  for  the  use  of  the  districts,  and 
have  erected,  maintained,  and  worked  such  works, 
machinery,  and  plant  as  were  required  for  con- 
veying the  sewage  of  the  district  to  the  sea.  The 
total  length  of  the  sewage  carrier  is  about  seventeen 
and  a  quarter  miles,  whereof  nearly  two  and  a 
half  miles  passes  through  or  over  land  situate  in 
the  parish  of  Bumney,  which  land  (except  such 
part  as  forms  part  of  the  foreshore  of  the  Bristol 
Channel)  was,  previously  to  the  construction  of 
the  sewage  carrier,  and  still  is,  rated  and  assessed 
for  the  relief  of  the  poor. 

The  construction  of  the  sewage  carrier  within 
the  parish  is  as  follows :  182  yards  of  iron  pipes 
carried  on  concrete  arches  above  the  surface  of 
the  ground,  1021  yards  of  pipes  laid  below  the  sur- 
face and  ordinary  level  of  the  ground,  1890  yards 
carried  below  the  surface  of  the  ground,  but 
covered  by  an  artificial  embankment  of  varying 
height  which  rises  above  the  level  of  the  adjacent 
land,  and  1246  yards  of  pipes  (hereinafter  called 
the  outfall)  passing  partly  over  and  partly  beneath 
the  surface  of  the  foreshore  of  the  Bristol 
Channel. 

In  connection  with  the  outfall  certain  works 
have  been  erected  by  the  appellants. 

For  the  purpose  of  obtaining  money  for  making 
and  maintaining  the  sewage  carrier  and  the  neces- 
sary works  appurtenant  thereto,  the  appellants,  in 
accordance  with  the  provisions  of  the  Pu  t>lic  Health 
Act  1875,  borrowed  the  sum  of  156,0002  from  the 
Public  Works  Loan  Commissioners,  to  be  repaid 
with  interest  at  the  rate  of  3J  per  cent,  per 
annum  by  equal  annual  payments  extending  over 
thirty  years.  The  proportion  of  the  annual  re- 
payment payable  in  respect  of  the  portion  of  the 
■swage  carrier  situate  in  the  parish  of  Rumney 
amounted  to  the  sum  of  12102.  This  sum  is 
raised  by  means  of  rates.  Under  the  Local 
Government  Board's  Provisional  Orders  Confir- 
mation (No.  8)  Act  1896,  the  appellants  obtained 
powers  enabling  them  with  the  consent  of  the 
Local  Government  Board  to  allow  the  sewers  of 
the  council  of  anv  county,  borough,  or  district  to 
communicate  with  the  sewage  carrier  vested  in  the 
appellants.  In  pursuance  of  these  powers,  and 
with  the  consent  of  the  Local  Government  Board, 
agreements  had,  previously  to  the  date  of  the 
making  the  assessments,  now  appealed  against,  been 
made  with  the  Dinas  Powis  Urban  District  Council, 
the  Caerphilly  Urban  District  Council,  and  the 
Cardiff  Corporation,  whereby  the  sewage  of  the 
districts  under  the  control  of  these  local  bodies  was 
to  be  received  in  and  carried  away  by  the  sewage 
carrier  of  the  respondents  upon  payment  to  the 
appellants  by  the  local  bodies  of  sums  levied  upon 
the  respective  rateable  values  of  the  districts  at 
the  rate  of  3$d.t  4rf.  and  3£d.  in  the  pound  per 
annum  respectively. 

In  consequence  of  receiving  these  sums  from 
the  three  local  bodies,  the  appellants  are  enabled 
to  raise  sufficient  money  for  the  purpose  of  repay- 
ing the  annual  instalments  of  the  money  borrowed 
to  make  and  maintain  the  sewage  carrier  and  the 


works,  machinery,  and  plant  connected  therewith 
in  the  parish  of  Rumney  by  two  precepts  at  the 
rate  of  2%d.  in  the  pound  in  each  year  upon  the 
Ystradyfodwg  and  Pontypridd  areas. 

The  rate  in  the  pound  in  the  last-mentioned 
area  would  have  to  be  much  increased  in  order  to 
prevent  the  appellants  incurring  loss  owing  to 
their  yearly  expenditure  in  connection  with  the 
sewage  carrier  if  the  money  received  by  the  rates 
levied  outside  the  area,  being  money  paid  for  the 
use  of  the  sewage  carrier,  was  not  available  for 
use  by  the  appellants. 

The  appellants  were  assessed  by  the  respondents 
in  respect  of  that  portion  of  the  sewage  carrier 
with  the  outfall  ana  appurtenances  thereof  which 
is  situate  in  the  parish  of  Bumney  in  the  sum 
of  8002.  gross  estimated  value,  and  7002.  rateable 
value. 

The  appeal  was  heard  and  determined  by  the 
quarter  sessions.  It  was  proved  before  them 
that,  as  far  as  the  parish  of  Bumney  is  con- 
cerned, the  sewage  carrier  conveys  the  sewage 
from  distant  towns,  places,  or  houses,  through  the 
parish,  and  there  is  no  connection  to  or  with  the 
sewage  carrier  from  any  lands,  houses  or  buildings 
in  the  parish. 

It  was  also  proved  that  the  embankment  varied 
in  height  from  18in.  to  6ft.  above  the  ground 
through  which  it  passed;  that  it  was  covered 
throughout  by  a  mound  of  earth  which  was  grazed 
over  except  where  a  footpath  ran  over  the  top  of 
the  mound  and  where  manholes  were  placed; 
that  it  was  not  separated  by  any  fence  from 
the  adjoining  land;  and  that  cattle  had  full 
access  upon  and  across  it  throughout  its  entire 
length. 

It  was  also  proved  that  the  land  upon  which 
the  embankment  lies  was,  previously  to  its  forma- 
tion, assessed  and  rated  to  the  relief  of  the  poor, 
and  that  the  land  remained  so  rated  and  assessed, 
no  change  having  been  made  by  reason  of  the 
making  of  the  embankment  in  the  rating  and 
assessment. 

Upon  these  facts  the  quarter  sessions  found 
that  the  portions  of  the  sewage  carrier  which  lay 
under  the  surface  of  the  ground  or  in  the  embank- 
ment were  not  liable  to  oe  rated  at  all,  but  that 
the  gross  estimated  value  of  the  other  portions  of 
the  sewage  carrier  in  the  parish  of  Rumney  was 
1452.  (whereas  402.  was  the  gross  estimated  value 
of  the  outfall  and  works  in  connection  therewith), 
and  that  the  rateable  value  thereof  was  1052.,  and 
they  accordingly  allowed  the  appeal  to  this 
extent,  subject  to  a  case  for  the  opinion  of  the 
court. 

The  Queen's  Bench  Division  (Channell  and 
Buoknill,  JJ.J  held  that  the  whole  of  the  sewer  in 
the  parish  of  Rumney  was  rateable,  and  accord- 
ingly reversed  the  order  of  quarter  sessions. 

The  case  is  reported  in  19  Mag.  Cas.  453 ;  82 
L.  T.  Rep.  58 ;  (1900)  1  Q.  B.  365. 

The  appellants  appealed. 

Jan.  14.— Cripps,  Q.O.  Boyle,  Q.O.  (Ram,  Q.C. 
with  them)  for  the  appellants. — For  a  long  time 
it  has  been  held  that  an  underground  sewer 
belonging  to  a  public  authority  is  not  assessable 
to  poor  rate : 

Reg.  v.  Metropolitan  Board  of  Works,  19  L.  T.  Bap. 
348;  L.  Rep.  4  Q.  B.  15. 

The    law    as     laid    down    in    that   case   has 
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been  held  by  the  House  of    Lords  to  be  well 
settled: 

London  County  Council  v.  Erith  Churchwardens 
and  Assessment  Committee  of  Dartford  Union; 
Churchwardens  and  Overseers  of  West  Ham  v. 
London  County  Council ;  Assessment  Committee 
of  8t.  George's  Union  v.  London  County  Council, 
69  L.  T.  Rep.  725  ;  (1893)  A.  C.  562. 
In  the  West  Ham  ease  (ubi  sup.)  the  sewer,  which 
was  an  outfall  sewer  as  in  the  present  case,  was 
in  an-  embankment  made  on  land  which  had 
been  purchased  for  the  purpose  of  making  the 
sewer.  The  House  of  Lords  held  that  it  was 
rateable ;  but  the  land  on  which  it  was  made  had 
formerly  been  rated,  and  the  effect  of  the  decision 
merely  was  that  the  fact  of  the  pewer  and  embank- 
ment being  constructed  on  the  land,  did  not 
render  the  land  not  rateable.  In  the  present  case 
the  surface  of  the  soil  does  not  belong  to  the 
appellants,  and  the  facts  before  the  court  are 
that  the  land  which  was  rated  before  the  sewer 
was  made  is  still  rated  at  exactly  the  same  assess- 
ment as  before,  i.e.,  the  building  of  the  sewer  has 
made  no  difference  whatever  in  the  amount  of 
rates  charged  on  the  land.  The  only  exception  to 
the  ancient  rule  that  underground  sewers  owned 
\yy  public  authorities  are  not  rateable  is  a  case 
where  the  public  authority  owns  the  surface  of 
the  soil  under  which  the  sewer  is  made.  A  sewer 
in  an  embankment  such  as  there  is  in  the  present 
case  is  only  rateable  in  a  case  where  its  existence 
has  affected  the  previous  rating  of  the  surface. 
The  West  Ham  case  (ubi  sup.)  shows  that  for  the 
purpose  of  rating  the  court  will  draw  a  distinction 
between  the  parts  of  a  sewer  which  run  under- 
ground and  the  parts  which  are  above  ground.  In 
the  court  below  Ohannell,  J.  relied  on  some  words 
used  by  Collins,  J. : 

Mayor,  $c,  of  Leicester  ▼.  Churchwardens,  $c,  of 
Beaumont  Leys,  70  L.  T.  Rep.  659. 

In  that  case  some  sewage  works  were  held  rate- 
able, but  the  case  is  distinguishable  from  the 
present  because  the  works  were  part  of  a  sewage 
farm,  as  to  which  there  could  be  no  doubt  with 
regard  to  their  rateability.  [Collins,  L  J.  re- 
ferred to  Assstssment  Committee  of  Holywell 
Union  and  others  v.  Halkyn  District  Mines 
Drainage  Company,  71  L.  T.  Rep.  818;  (1895) 
A.  C.  117.] 

A.  T.  Lawrence,  Q.C.  and  Hugo  Young,  Q.C. 
(L.  Morton  Brown  with  them)  for  the  respondents. 
— Primd  facie,  the  sewer  would  be  rateable.  The 
only  ground  on  which  it  is  possible  for  the  appel- 
lants to  escape  rating  is  that  the  case  comes 
within  the  law  kid  down  in  Reg  v.  Metropolitan 
Board  of  Works  (ubi  sup.).  But  the  decision  in 
that  case  is  anomalous.  The  exception  of  sewers 
from  rateability  rests  on  no  logical  ground  but 
only  on  long  usage.  The  exception  that  has  been 
made  ought  not  to  be  extended  in  any  way  beyond 
the  limits  which  have  been  already  laid  down.  In 
the  West  Ham  case  (ubi  sup.)  the  sewer  was  held 
rateable.  That  case  is  exactly  parallel  to  the 
present  case  so  far  as  the  embankment  is  con- 
cerned, though  here  there  is  one  additional  fact, 
viz.,  the  receipt  of  money  paid  to  the  appellants 
by  persons  whom  they  allow  to  use  the  sewer, 
which  makes  the  present  case  a  stronger  one. 
The  provisional  order,  confirmed  by  Act  of  Par- 
liament, under  which  this  sewer  was  made, 
permits  the  appellants  to  demand  payment  from 


persons  whom  they  allow  to  use  it  Since  the 
appellants  receive  these  payments  from  persons 
using  the  sewer,  it  seems  impossible  for  them  to 
contend  that  they  have  not  a  beneficial  occupa- 
tion of  it.  They  have  not  produced  a  single 
authority  in  which  a  sewer  such  as  this,  which 
brings  in  money  to  the  owners,  has  been  held  not 
to  be  rateable.  Even  if  the  court  should  be  of 
opinion  that  the  parts  of  the  sewer  wholly  under- 
ground might,  if  they  were  all  that  is  in  question, 
come  within  the  limits  laid  down  in  Req.  v.  Metro- 
politan Board  of  Works  (ubi  sup.),  jet  there  would 
be  great  difficulty  in  rating  the  sewer  in  small  bits 
within  the  parish.  The  sewer  ought  to  be  treated 
as  a  whole. 

Cripps,  Q.C.  in  reply.  —  There  would  be  no 
real  difficulty  in  rating  the  sewer,  if  the  parts 
underground  were  treated  separately  from  the 
parts  above  ground.  For  rating  purposes  every 
railway  has  to  be  treated  as  split  up  into  bits. 
As  to  the  payments  received  by  the  appellants 
from  other  local  authorities,  that  fact  does  not 
differentiate  this  case  from  the  case  of  all  other 
sewers  owned  by  public  authorities.  Sect.  28  of 
the  Public  Health  Act  1875  allows  such  pay- 
ments to  be  received  for  all  sewers  constructed 
under  that  Act  [Collins,  L.J.  referred  to 
Sheffield  United  Gas  Company  v.  Sheffield  Over- 
seers  (8  L.  T.  Rep.  692 ;  4  B.  &  S.  135)  and  Reg. 
v.  West  Middlesex  Waterworks  Company  (1  B.  & 


E.  716). 


Cur.  adv.  vult. 


Jan.  29. — The  judgment  of  the  court  (Smith, 
M.R.,  Collins  and  Homer,  L. JJ.)  was  read  by 

Romeb,  L.J. — Since  the  decision  by  the  House 
of  Lords  of  the  three  rating  cases  reported  in  69 
L.  T.  Rep.  725 ;  (1893)  A  C.  562,  relied  on  by  the 
appellants,  we  think  it  must  be  taken  that  the 
authorities  which  decided  that  certain  under- 
ground sewers  of  public  bodies  were  not  liable  to 
be  rated  are  not  based  on  sound  principle  and 
must  be  regarded  as  anomalies  in  rating  law. 
These  authorities  will  certainly  not  be  extended ; 
and  to  enable  new  sewers,  which  would  be  prima 
facie  rateable  according  to  ordinary  principles,  to 
escape  from  liability,  it  must  be  shown  by  their 
owners  that  they  fall  strictly  within  the  narrow 
limits  of  the  authorities  we  are  referring  to.  On 
examination  of  the  case  of  Reg.  v.  Metropolitan 
Board  of  Works  (ubi  sup.),  which  is  the  leading 
one  of  the  authorities  in  question,  it  will  be  found 
that  the  sewers  there  held  not  rateable  had  the 
following  features:  (1)  They  were  quite  under- 
ground, so  that  the  surface  under  which  they  ran 
was  not  occupied  or  in  any  way  affected  by  them, 
and  (2)  no  payment  was  made  to  the  owners  of  the 
sewers  for  the  use  of  them  by  othere.  We  think 
that  all  sewers  which  on  general  principles  are 

C'md  facie  rateable,  and  which  are  not  protected 
prior  decisions,  should  be  held  rateable,  unless 
the  two  features  above  mentioned  are  found  to 
exist  in  relation  to  them.  With  regard  to  the 
first  feature  it  is  true  that  in  the  case  of  the 
Metropolitan  Board  of  Works  v.  West  Ham  Over- 
seers (23  L.  T.  Rep.  490 ;  L.  Rep.  6  Q.  B.  193),  it 
was  ruled  that  for  rating  purposes  no  distinction 
existed  between  a  sewer  carried  underground  and 
one  carried  upon  an  embankment ;  but  after  the 
decision  of  the  House  of  Lords  above  mentioned, 
and  the  observations  of  Lord  Herschell,  L.C.  (69 
L.  T.  Rep.  at  p.  734;  (1893)  A  C.  at  p.  600),  we 
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think  that  it  can  no  longer  be  considered  that 
that  ruling  is  law.  With  regard  to  the  second 
feature,  it  appears  to  us  from  the  judgment  of 
the  court  in  the  case  of  Beg.  y.  Metropolitan 
Board  of  Works  (ubi  sup.)  that  that  feature  was 
treated  as  of  great  importance.  In  the  judgment 
of  the  court  delivered  by  Lush,  J.  he  obsnrves 
significantly  that  the  sewers  he  was  dealing  with 
were  not "  at  present"  the  subject  of  a  beneficial 
occupation,  and  he  proceeds  to  say  that  "  no  pay- 
ment is  made  to  the  board  for  the  use  of  them." 
We  gather  that  if  any  such  payment  had  been 
made  the  decision  would  have  been  the  other  way. 
It  is  true,  judging  from  more  recent  authorities, 
that  the  judgment  onght  not  to  have  been  based 
on  such  a  distinction  as  that  pointed  out ;  but  the 
appellants  here  cannot  take  advantage  of  that 
error  on  the  part  of  the  judges  who  decided  the 
ease  in  order  to  extend  in  their  favour  the  ambit 
of  an  anomalous  case  based  on  no  sound  principle. 
And,  further,  we  cannot  find  in  any  reported  case 
where  sewers  have  been  held  not  rateable  that 
it  has  been  proved  that  payments  were  being 
made  for  the  use  of  those  sewers  by  others,  and 
that  this  fact  has  been  called  to  the  attention  of 
the  court.  It  was  suggested  by  the  appellants 
that  by  the  above- mentioned  decision  of  the  House 
of  Lords  a  principle  was  hid  down  that  no  sewers 
are  rateable  when  the  surface  is  rated  both  before 
and  after  tbe  sewers  are  made,  and  the  surface 
assessment  remains  unaltered.  We  cannot  find- 
that  any  such  principle  was  there  laid  down.  Lord 
Herscbell,  L.O.,  whose  reasons  for  the  judgment 
of  the  House  were  concurred  in  by  all  the  members 
present,  stated  (69  L.  T.  Rep.  at  p.  733 ;  (1893) 
A.  C.  at  p.  598)  why  the  older  cases,  which  decided 
that  undergronnd  sewers  were  not  rateable,  were 
allowed  to  stand.  He,  in  substance,  pointed  out 
that  those  sewers  had  for  a  long  period  before 
the  decisions  in  question  been  deemed  free  from 
.rateability,  and  that  it  would  not  be  just  to  make 
them  rateable  after  they  had  b~en  for  so  long  a 
period  deemed  free  from  rateability.  And  he 
further  observed  that  until  the  sewers  in  ques- 
tion (which  in  fact  were  wholly  underground) 
were  made,  no  rateable  subject-matter  existed 
where  the  sewers  were;  so  that  if  the  sewers 
were  abandoned  the  rateability  of  the  places 
where  they  existed  would  cease.  And  we  think  it 
is  with  reference  to  these  observations  that  he  says 
(69  L.  T.  Rep.  at  p.  734;  (1893)  A  0.  at  p.  600), 
that  he  had  already  stated  the  only  ground  on 
which  the  exemption  of  the  sewers  generally 
could,  in  his  judgment,  be  rested.  We  can  find 
nothing  in  bis  address  to  justify  the  assertion 
that  he  formulated  or  stated  the  principle  urged 
by  the  appellants.  Having  regard  to  what  we 
have  already  said  it  follows  that  the  sewage 
carrier  in  the  case  now  before  us  ought  to  be 
rated,  and  that  the  appeal  should  be  dismissed. 
This  carrier  is  new,  and  cannot  claim  an  exemp- 
tion from  rateability  for  a  long  period.  It  is  to 
a  great  extent  above  or  on  the  surface,  and  even 
as  to  the  part  not  immediately  on  the  surface  we 
cannot  say  that  it  is  so  far  below  the  surface  as 
in  no  way  to  affect  it.  Moreover,  in  this  case  we 
think  that  the  sewage  carrier  in  the  parish  of 
Rumney,  being  one  continuous  construction, 
should  be  dealt  with  as  a  whole,  and  that  it  would 
not  be  right,  as  to  the  part  below  the  surface,  to 
dissever  the  sewer,  and  to  say  as  to  that  part  that 
it  is  to  be  taken  as  an  independent  sewer,  and  be 
Mag.  Cas.— Vol.  XX. 


separately  treated  for  the  purpose  of  rating.  In 
respect  of  the  above  matters  this  sewage  carrier 
does  not  fall  within  the  protection  of  the 
anomalous  authorities  we  have  referred  to,  and 
on  principle  it  clearly  ought  to  be  rated.  More- 
over, in  respect  of  another  matter,  it  is  not 
within  the  last-mentioned  authorities,  for  it  is 
stated  in  the  case  that  the  owners,  the  appellants, 
receive  substantial  yearly  payments  from  other 
bodies,  namely,  from  the  Dinas  Powis  Urban 
District  Council,  the  Caerphilly  Urban  District 
Council,  and  the  Cardiff  Corporation,  for  the  use 
of  the  sewage  carrier  by  those  bodies,  and  the 
costs  of  constructing  and  maintaining  the  carrier 
is  to  a  large  extent  defrayed  out  of  these  pay- 
ments.   The  appeal  must  therefore  be  dismissed 


with  costs. 


Appeal  dismissed. 


Solicitors  for  the  sewerage  board,  Wrentmore 
and  Son,  for  Walter  Morgan,  Bruce,  and  Nicholas, 
Pontypridd. 

Solicitors  for  the  assessment  committee, 
Warriner  and  Co.,  for  Davis,  Lloyds,  and  Wilson, 
Newport,  Mon. 


Jan.  28  and  29, 1901. 

(Before  Smith,  M.R.,  Collins  and 

Bombb,  L. JJ.) 

Sion  College  v.  Corporation  of  London,  (a) 

APPEAL  FBOM  THE    QUEEN'S    BENCH    DIVISION. 

Bating — Exemption — Statutory    exemption  from 
»  "  all  taxes  and  assessments  " — Bates  imposed  by 
subsequent  statute — New  imposition — 7  Geo.  3, 
c.  37,  s.  51—11  &  12  Vict.  c.  clxiii.,  ss,  168,  169. 

It  was  provided  by  sect.  51  of  Geo.  3,  c.  37,  thai 
certain  lands  in  the  City  of  London,  reclaimed 
from  the  Thames,  should  vest  in  the  adjoining 
owners  "free  from  all  taxes   and  assessments 
whatsoever" 
The  City  of  London  Sewers  Act  1848  (11  &  12  Vict, 
c.  clxiii.)  provides,  by  sects.  168  and  169,  for  the 
making  of  "  a  consolidated  rate  *  for  the  pur- 
poses of  the  Act. 
Held  (affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  the  exemption  given  by  sect.  51 
of  7  Geo.  3,  c.  37,  applied  only  to  then  existing 
taxes  and  assessments,  and  did  not  apply  to  tlu& 
"  consolidated    rate "     under    11    &    12     Vict, 
c.  clxiii.,  which  was  substantially  a  new  imposi- 
tion. 
This  was  an  appeal  by  the  Sion  College  from  the 
judgment  of  the  Divisional  Court  (Grantham  and 
Channell,  J  J.)  upon  a  special  case  stated  upon  an 
appeal  to  quarter  sessions. 

On  the  23rd  April  1899  the  Corporation  of 
London,  acting  in  pursuance  of  the  City  of 
London  Sewers  Act  1897,  the  City  of  London 
Sewers  Acts  1848  and  1851,  and  the  Elementary 
Education  Act  1870,  and  the  Acts  amending  the 
same,  duly  made  a  consolidated  rate  for  1899  at 
28.  5<2.  in  the  pound  (including  \s.  2d.  for  the 
school  board). 

The  premises  which  Sion  College  occupied,  and 
in  respect  of  which  they  were  assessed,  were 
partly  on  land  which  was  reclaimed  under 
7  Geo.  3,  c.  37,  the  same  having  been  previously, 
until  no  reclaimed,  part  of  the  foreshore  of  the 
river  Thames. 

<a>  Reported  by  J.  H.  Williams,  Esq.,  Barrirter-at-Law. 
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The  questions  arising  on  the  appeal  were  solely 
concerned  with  that  part  of  the  land,  which  was 
occupied  by  buildings,  which  had  been  so 
reclaimed. 

Since  the  conveyance  to  Sion  College,  and 
prior  to  the  present  rate,  the  college  had  not  oeen 
assessed  in  respect  of  the  premises  in  question 
to  the  consolidated  rate  owing,  as  the  corporation 
alleged,  to  an  error. 

The  college  duly  appealed  against  the  rate  to 
the  Court  of  Quarter  Sessions  for  the  City  of 
London,  on  the  ground  that  the  portion  of  land 
in  question  reclaimed  under  7  Geo.  3,  c.  37,  was 
exempt  by  that  statute  from  all  rates,  taxes,  and 
assessments  whatever. 

The  land  and  buildings  in  question  were 
acquired  by  the  college  in  1886  by  a  conveyance 
to  them  dated  the  8th  April  1886. 

The  college  contended  that  the  land  in  question, 
and  the  buildings  thereon,  were  not  rateable  to 
the  consolidated  rate  made  under  the  Acts  men- 
tioned, but  were  exempt  by  virtue  of  7  Geo.  3, 
c.  37. 

a  The  corporation  contended  that  the  land  was 
liable  to  be  assessed  to  the  consolidated  rate  under 
those  Acts,  and  was  not  exempt. 

The  question  for  the  opinion  of  the  court  was 
whether  the  land  was  so  exempt  or  not. 

The  statute  7  Geo,  3,  c.  37,  provides : 

Sect.  51.  And  be  it  further  enacted  that  the  ground 
and  soil  of  the  said  river  so  to  be  inclosed  and  embanked 
in  the  front  of  every  suoh  respective  wharf  or  ground 
(and  whioh  shall  be  bounded  on  the  east  and  west  sides 
thereof  by  straight  lines,  running  at  right  angles,  to  and 
upon  the  said  intended  front  line)  ahall  vest,  and  the 
same  is  hereby  Tested  in  the  owner  or  owners,  proprietor 
or  proprietors,  of  such  adjoining  wharf  or  ground, 
according  to  hie,  her,  or  their  respeotire  estates,  trusts, 
or  interests  therein,  free  from  all  taxes  and  assessments 
whatsoever. 

The  City  of  London  Sewers  Act  1848  (11  &  12 
Vict.  c.  clxiii)  provides : 

Sect.  168.  And  in  order  to  raise  the  money  for  the 
carrying  the  several  purposes  of  this  Act  into  execution,  be 
it  enacted  that  it  shall  be  lawful  for  the  commissioners, 
onoe  in  every  year,  or  oftener  if  they  think  it  necessary, 
to  direct,  by  writing  under  the  hand  of  their  clerk,  the 
alderman  or  his  deputy,  and  the  major  part  of  the 
common  oouncilmen  of  every  ward  within  the  said  City 
within  fourteen  days  after  the  order  of  the  commissioners, 
to  make  one  or  more  rate  or  rates,  not  exceeding  in  the 
whole  the  sum  of  fourpenoe  in  the  pound  in  any  one 
year,  upon  the  owners  or  holders  or  oooupiers  of  pro- 
perty within  the  City,  in  equal  proportions,  to  be  called 
"the  Sewer  Rate"  for  the  purpose  of  constructing, 
altering,  repairing,  and  cleansing  the  sewers  within  the 
City,  and  for  otherwise  maintaining  effectually  the  whole- 
some sewerage  and  drainage  of  the  City,  and  also  for 
the  purpose  of  securing,  raising,  and  paying  any  moneys 
and  the  interest  thereof,  whioh  may  be  borrowed  on  the 
neourity  of  the  said  sewer  rate,  in  pursuance  of  the  pro- 
visions of  this  Act ;  and  in  like  manner,  onoe  in  every 
year,  or  oftener,  if  they  shall  think  it  neoessary  to  direct 
one  or  more  rate  or  rates,  not  exceeding  in  the  whole  the 
sum  of  one  shilling  and  sixpence  in  the  pound  in  any 
one  year,  to  be  made  upon  the  owners,  and  holders,  or 
oooupiers  of  property  within  the  City,  to  be  called 
"the  Consolidated  Bate,"  for  the  purpose  of  form- 
ing, making,  maintaining,  keeping  in  repair,  paving, 
lighting,  sweeping,  oleansing,  and  watering  the 
streets  within  the  City,  and  of  making  and  carry- 
ing into  effect  suoh  improvements  within  the  City 
as  the  commissioners  are  or  shall  or  may  from  time  to 


time  or  at  any  time  be  authorised  to  make  and  carry 
into  effect,  and  of  constructing,  altering,  repairing,  and 
cleansiog  the  sewer*  within  the  City,  and  for  otherwise 
maintaining  effectually  the  wholesome  sewerage  and 
drainage  within  the  City,  and  also  of  defraying  the- 
salaries,  gratuities,  wages,  and  allowances  of  all  offices* 
acting  in  the  execution  of  this  Act,  unless  otherwise  pro- 
vided for,  and  all  other  incidental  costs  payments, 
ehargee,  and  expenses  attending  the  execution  of  the 
powers,  duties,  and  authorities  hereby  imposed  upon  and 
given  to  the  commissioners,  and  whioh  are  not  herein- 
otherwise  specially  provided  for,  and  for  securing,, 
raising,  and  paying  any  moneys,  and  the  interest  thereof r 
whioh  may  be  borrowed  on  the  security  of  the  said  con- 
solidated rate,  in  pursnanoe  of  the  provisions  of  tin* 
Act ;  and  in  case  a  rate  shall  not  be  made  by  the  alder- 
man  or  his  deputy,  and  the  major  part  of  the  common 
oouncilmen  of  any  ward,  within  fourteen  days  after  the 
order  of , the  commissioners,  or  in  case  it  shall  be  considered 
by  the  commissioners  that  a  fair  and  just  assessment 
has  not  been  made  in  any  ward,  or  in  any  preoinot  or 
plaoe,  parochial  or  extra-parochial  (if  any), it  shall  be 
lawful  for  the  commissioners  to  direct  an  assessor  tor 
make  a  fair  and  just  assessment  on  the  net  annual  Yalue, 
the  expense  whereof  shall  be  added  to  the  said  rate,  and 
shall  be  paid  by  the  ward,  preoinot,  or  plaoe,  in  whioh 
suoh  a  rate  shall  not  have  been  made,  or  in  whioh  the 
commissioners  shall  consider  that  a  fair  and  just  assess 
ment  shall  not  have  been  made. 

Seot.  169. — And  be  it  enacted  that  every  suoh  rate  ae 
aforesaid  shall  be  made  by  the  alderman  or  his  deputy 
and  the  major  part  of  the  common  oouncilmen  of  eeoh- 
ward  upon  every  person  who  shall  inhabit,  hold,  occupy, 
possess,  or  enjoy  any  house  or  building  within  the  City, 
or  partly  within  and  partly  without  the  City  (whether 
such  person  shall  be  now  liable  in  respect  of  suoh  house 
or  building  to  be  assessed  to  the  relief  of  the  poor,  or  be 
not  liable  to  be  assessed  to  the  relief  of  the  poor  in 
respeot  thereof  by  reason  of  such  house  or  building  being- 
situated  in  any  preoinot  or  extra-parochial  place,  or 
otherwise),  according  to  the  full  net  annual  value  thereof 
respectively  (except  in  the  several  oases  hereinafter 
mentioned),  the  same  to  be  ascertained  in  manner 
hereinafter  mentioned;  and  the  said  rates  shall  from 
time  to  time  be  collected  and  paid  yearly,  half- 
yearly,  or  oftener,  if  the  commissioners  shall  think 
proper,  and  shall  oommenoe  from  suoh  time  after  tin* 
Aot  shall  come  into  operation  as  the  commissioners  shall 
think  fit 

The  Divisional  Court  (Grantham  and  Channel!, 
JJ.)  held  that  the  provisions  of  the  Aot  of  1818 
repealed  by  implication  the  exemption  from  rates 
conferred  bv  the  Act  of  7  Geo.  3,  and  judgment  wan 
therefore  given  in  favour  of  the  corporation  (19 
Mag.  Cas.  656 ;  83  L.  T.  Eep.  76). 

Sion  College  appealed. 

Horace  Avory  for  the  appellants. — The  decision 
of  the  Divisional  Court  that  the  exemption  given 
in  respect  of  the  land  in  question  by  sect.  51  of 
7  Geo.  3,  c.  37,  was  impliedly  repealed  by  sect.  169 
of  the  City  of  London  Sewers  Aot  1848,  was 
wrong.  That  exemption  has  not  been  repealed, 
either  expressly  or  impliedly,  by  sect.  169  of  the 
Act  of  1848.  The  exemption  which  was  taken 
away  by  sect.  169  was  the  exemption  whioh 
existed  in  respect  of  persons  living  in  extra 
parochial  places  and  in  precincts,  and  the  words 
"  or  otherwise  "  must  be  construed  as  referring  to 
some  exemption  ejusdem  generis.  The  exemp- 
tion given  in  respect  of  the  land  in  question  was 
not  an  exemption  of  that  kind,  but  was  given  in 
consideration  of  the  expenses  incurred  in  re- 
claiming the  land.  It  is  a  well-established  rule 
that   a   subsequent   Act   does   not   repeal    any 
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privilege  or  exemption  conferred  by  a  prior  local 
Act  unless  there  is  a  clear  intention  to  do  so 
expressed  in  the  subsequent  Act : 

Qarnett  v.  Bradley,  39  L.  T.  Rep.  261 ;  3  App.  Cm. 
944. 

There  is  not  in  the  Act  of  1848  any  such  clear 
•expression  of  an  intention  to  repeal  the  exemp- 
tion given  by  the  earlier  Act.  The  general  words 
•of  the  Act  of  1848,  by  which  this  consolidated 
rate  is  imposed,  cannot  take  away  the  express 
^exemption  which  previously  existed  by  statute  : 

Liverpool  Library  v.  Mayor,  fc,  of  Liverpool,  2 
L.  T.  Rep.  325 ;  5  H.  6  N.  526. 

This  consolidated  rate  is  not  a  new  imposition  or 
tax  at  all,  and  therefore  the  exemption  applies 
thereto  even  if  the  exemption  is  to  be  construed 
as  relating  only  to  taxes  and  assessments  in 
•existence  when  7  Geo.  3,  c.  37,  was  passed.  In 
1767  there  was  taxation  for  sewerage  of  the  City, 
and  for  other  matters  included  in  this  "  consoli- 
dated rate."  Even  if  there  are  under  the  Act  of 
1848  new  subject-matters  in  respect  of  which  the 
rate  is  levied,  yet  the  previous  exemption  cannot 
be  destroyed  merely  oy  adding  new  subject- 
matters  to  those  which  previously  existed,  and 
making  one  consolidated  rate  for  the  whole.  The 
mere  changing  of  the  name  of  the  imposition 
cannot  affect  the  exemption. 

Dancktoerts,  K.C.  for  the  respondents.  —  The 
exemption  given  by  sect.  51  of  7  Geo.  3,  c.  37,  was 
only  in  respect  of  then  existing  taxes  and  assess- 
ments, and  was  not  given  in  respect  of  any  new 
impositions  which  might  come  into  existence  in 
the  future.  It  has  Men  decided  long  ago,  in 
several  oases,  that  this  exemption  does  not  apply 
to  any  substantially  new  imposition  created  after 
ifae  passing  of  the  Act  of  7  Geo.  3 : 

Williams  v.  Pritchard,  4  T.  R.  2 ;  2  B.  B.  310  ; 
Perchard  v.  Heywood,  8  T.  B.  468  ; 
Rem  v.  London  Qas  Light  Company,  8  B.  A  C.  54 ; 
Sddington  v.  Borman,  4  T.  B.  4. 

The  "  consolidated  rate  "  brought  into  existence 
'by  the  City  of  London  Sewers  Act  1848  was  a 
substantially  new  imposition ;  a  large  number  of 
new  matters  of  expenditure  are  authorised  by 
that  Act,  and  especially  a  large  increase  of 
•expenditure  upon  sanitary  matters.  This  exemp- 
tion is  repealed  by  the  provisions  of  sect.  169  of 
4he  Act  of  1848.  The  general  words  of  that 
section,  which  provide  that  the  rate  is  to  be  levied 
upon  "  every  person,"  are  of  themselves  sufficient ; 
hut  the  further  words,  taking  away  all  exemptions 
Arising  from  residence  in  a  precinct  or  extra- 
parochial  place  "  or  otherwise,"  show  an  express 
intention  to  take  away  every  previously  existing 
exemption.  The  general  rule  that  a  subsequent 
Act  does  not  impliedly  take  away  a  privilege  or 
exemption  given  dv  an  earlier  Act  does  not  there- 
fore apply.  The  Act  of  1848  was  a  local  and  not 
.a  general  Act : 

Qarnett  v.  Bradley,  39  L.  T.  Rep.  261 ;  3  App. 
Caa.  944; 

London  and  Blaehwall  Railway  Company  v.  Lime- 
house  Board  of  Worke,  8K.4J.  123. 

Awry  in  reply. — This  consolidated  rate  was 
not  a  new  imposition  at  all,  within  the  meaning 
of  the  cases  which  have  been  cited.  In  Perchard 
J.  Hey  wood  (ubi  $up.)  there  were  express  words 
amounting  to  a  repeal  of  the  previous  exemption. 
'There  is  also  the  farther  distinction  that  the 


subsequent  imposition  was  an  imperial  and  not  a 
local  tax. 

Smith,  M.R — This  is  an  appeal  from  a  divi- 
sional court,  consisting  of  Grantham  and  Chan- 
nell,  JJ.,  and  the  question  arises  whether  the 
president  and  fellows  of  Sion  College  are  liable 
to  be  assessed  and  rated  to  a  rate,  which  is  called 
the  "  consolidated  rate."  There  are  two  Acts  of 
Parliament  upon  which  the  answer  to  this  ques- 
tion depends.  It  is  plain  and  beyond  dispute 
that,  at  the  time  when  7  Geo.  3  was  passed,  1767, 
the  piece  of  land  in  question,  upon  which  the 
college  now  stands,  was  part  of  the  bed  of  the 
river  Thames  and  was  on  the  north  bank  of  the 
river.  It  appears  from  the  Act  that  it  was 
desired  to  embank  the  river  in  some  way,  not  in 
the  way  in  which  it  is  now  done,  upon  the  north 
bank.  The  purview  of  the  Act  was  this,  that  if 
the  frontagers  upon  the  north  side  of  the  river 
Than.es  would  embank  the  lands  there  situated 
at  their  own  expense,  then  the  land  so  embanked 
should  become  "  vested  in  the  owner  or  owners, 
proprietor  or  proprietors  of  such  adjoining 
wharf  or  ground  according  to  his,  her,  or  their 
respective  estates,  trusts,  or  interests  therein,  free 
from  all  taxes  and  assessments  whatsoever."  I 
now  pass  on  to  what  took  place  in  1848.  In  the 
year  1848  an  Act  was  passed,  which  is  called  the 
City  of  London  Sewers  Act  (11  &  12  Vict  c.  143) 
by  which  a  body  of  commissioners  was  brought 
into  existence.  The  commissioners  had  large 
powers  conferred  upon  them;  they  had  large 
powers  of  improving  the  City;  they  had  large 
powers  of  borrowing  money  upon  the  security  of 
the  rates,  for  the  purpose  of  carrying  out  those 
improvements,  and  of  making  rates  to  provide 
money  for  those  purposes;  and  they  were  em- 
powered, by  sect.  168,  to  make  the  rate,  which 
was  called  the  "  consolidated  rate,"  and  is  the  rate 
in  question  in  this  case.  Now,  sect.  168  enacts 
that  "it  shall  be  lawful  for  the  commissioners 
.  .  .  once  in  every  year,  or  oftener  if  they 
shall  think  it  necessary,  to  direct  one  or  more 
rate  or  rates,  not  exceeding  in  the  whole  the  sum 
of  one  shilling  and  sixpence  in  the  pound  in  any 
one  year,  to  be  made  upon  the  owners  and  holders 
or  occupiers  of  property  within  the  City  to  be 
called  ( the  consolidated  rate/  for  the  purpose  of 
forming,  making,  maintaining,  keeping  in  repair, 
paving,  lighting,  sweeping,  cleaning,  and  watering 
the  streets  within  the  City,  and  of  making  and 
carrying  into  effect  such  improvements  within  the 
City  as  the  commissioners  are  or  shall  or  may 
from  time  to  time  or  at  any  time  be  authorised  to 
make  and  carry  into  effect,  and  of  constructing, 
altering,  repairing,  and  cleansing  the  sewers 
within  the  City,  and  for  otherwise  maintaining 
effectually  the  wholesome  sewerage  and  drainage 
of  the  City,  and  also  of  defraying  the  salaries, 
gratuities,  wages,  and  allowances  of  all  officers 
acting  in  the  execution  of  this  Act,  unless  other- 
wise provided  for,  and  all  other  incidental  costs, 
payments,  charges,  and  expenses  attending  the 
execution  of  the  powers,  duties,  and  authorities 
hereby  imposed  upon  and  given  to  the  commis- 
sioners, and  which  are  not  herein  otherwise 
specially  provided  for,  and  for  securing,  raising, 
and  paying  any  moneys,  and  the  interest  thereof, 
which  may  be  borrowed  on  the  security  of  the 
said  consolidated  rate."  The  commissioners  may 
do  all  those  things,  and  may  borrow  money  on  the 
security  of    this  consolidated  rate,   which  they 
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were  under  this  Act  entitled  to  bring  into  exist- 
ence for  the  first  time.  Then  sect.  169  provides 
that,  "  Every  such  rate  as  aforesaid  shall  be  made 
by  the  alderman  or  his  deputy  and  the  major  part 
of  the  common  council  men  of  each  ward  upon 
every  person  who  shall  inhabit,  hold,  occupy, 
possess,  or  enjoy  any  house  or  building  within 
the  City,  or  partly  within  and  partly  without  the 
City  (whether  such  person  shall  be  now  liable  in 
respect  of  such  house  or  building  to  be  assessed 
to  the  relief  of  the  poor  or  be  not  liable  to 
be  assessed  to  the  relief  of  the  poor  in  respect 
thereof  by  reason  of  such  house  or  building  being 
situated  in  any  pivcinct  or  extra-parochial  place 
or  otherwise)."  Pausing  there,  can  it  be  doubted 
for  a  moment  that,  if  this  section  of  the 
Act  of  1848  stood  alone,  the  owners  of  Sion 
College  would  be  liable  to  be  assessed  to  this 
"  consolidated  rate  "  P  That  was  not  and  could 
not  be  disputed.  The  question  arises  in  this 
way  :  It  is  contended  that,  although  by  this  Act 
of  Parliament,  passed  in  1848,  the  "  consolidated 
rate  "  was  brought  into  existence,  and  the  proper 
persons  were  empowered  to  levy  it,  and  although 
by  that  Act  Sion  College  would  undoubtedly  be 
liable  to  the  rate,  yet  by  reason  of  sect.  51  of  the  \ 
Act  of  1767  (7  Geo.  3,  c  37)  Sion  College  is 
exempt  from  paying  this  "consolidated  rate." 
It  is  said  that  Sion  College  is  exempt  from  this 
rate  because  sect.  51  of  the  Act  1767  provided 
that  this  land  should  vest  in  the  owners  "free 
from  all  taxes  and  assessments  whatsoever." 
Therefore  it  is  contended  that  by  this  Act  which 
was  passed  in  1767  there  is  an  exemption  from 
this  "  consolidated  rate  "  which  was  first  brought 
into  existence  in  the  year  1848.  Now,  in  this  case 
we  have  to  consider  what  is  the  meaning  of  the 
words  "  free  frcm  all  taxes  and  assessments  what- 
soever," for  it  seems  to  me  that  this  is  the  first 
and  governing  point  in  this  appeal.  Do  those 
words  meau  that  the  land  was  to  be  free  only 
from  all  taxes  and  assessments  which  were  then 
in  existence  in  the  year  1767  P  Now  this  court  in 
this  case  is  not  left  without  authority  upon  the 
question  because,  as  it  seems  to  me  from  the  cases 
to  which  our  attention  has  been  called — Williams 
v.  Pritchard  (4  T.  R.  2;  2  R.  R.  310),  Perchard 
v.  Heywood  (8  T.  R.  468),  and  Rex  v.  London 
Gas  Light  Company  (8  B.  &  C.  54) — the  one  judi- 
cial interpretation  of  sect.  51  of  7  Geo.  3,  c.  37, 
has  been  that  it  only  exempts  the  land  from  taxes 
and  assessments  which  were  then  existing  in  1767, 
and  not  from  new  or  substantially  new  taxes  or 
assessments  which  came  into  existence  after  1767. 
During  the  argument  Collins,  L.J.  lead  a  passage 
from  the  judgment  of  Bayley,  J.  in  Rex  v.  London 
Gas  Light  Company  (ubi  sup.),  which  is  very 
apposite  to  the  matter  which  we  now  have  in 
hand,  but  I  need  n  »t  read  it  again.  The  sub- 
stance of  all  those  cases  is  this,  as  it  seems  to 
me:  That  if  the  tax,  the  subject-matter  of  the 
inquiry,  is  a  substantially  new  tax  which  has 
come  into  being  and  is  first  levied  after  the  pass- 
ing of  the  exempting  Act  of  1767,  then  that  new 
tax,  as  I  will  call  it,  does  not  come  within  the 
exemption,  and  that  only  those  matters  which 
were  existing  at  the  time  of  the  passing  of  the 
Act  1767  come  within  the  words  "  free  from  all 
taxes  and  assessments  whatsoever."  In  my 
opinion,  looking  at  what  the  present  tax  is,  it  is 
substantially  a  new  tax  which  came  into  exUtence 
under  the  Act  of  1848.     I  agree  that  it  has  some 


elements  which  would  appertain  to  some  of  the- 
old  taxes  which  were  levied  prior  to  the  creation 
of  the  "  consolidated  rate,"  but  I  cannot  look  at 
what  this  consolidated  rate  is,  and  when  it  was 
brought  into  existence,  and  the  circumstances 
under  which  it  was  brought  into  existence,  and 
the  persons  who  were  to  administer  it,  without 
coming  to  the  conclusion  that  it  was  substantially 
a  new  tax  or  assessment  brought  into  existence 
under  the  Act  of  1848.  It  seems  to  me,  following 
the  authorities  upon  the  point  to  which  I  have 
called  attentioo,  that  the  Sion  College  does  not 
come  within  the  exemption,  given  by  sect.  51  of 
the  Act  1767,  with  regard  to  this  consolidated, 
rate,  and  that  therefore  the  judgment  of  the 
Divisional  Court  was  right.  There  was  another 
point  taken,  upon  which  I  am  not  going  to  deliver 
judgment.  That  point  was  whether,  assuming 
this  rate  did  come  within  the  exemption,  tbat 
exemption  has  not  been  repealed  by  sect.  169  of 
the  Act  of  1848.  The  inclination  of  my  opinion 
is  that  it  has  not  been  repealed,  but  I  give 
no  judgment  upon  that  point,  for  it  is  not 
necessary  to  do  so  in  the  view  which  I  have 
expressed.  For  the  reasons  which  I  have  stated 
I  think  that  this  appeal  fails  and  must  be 
dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
confess  that  I  felt  a  great  deal  of  sympathy  for 
the  very  clear  and  able  argument  of  Mr.  Avory 
in  support  of  the  appeal,  but  I  think  his  real 
difficulty  lies  in  the  series  of  early  decisions — 
Williams  v.  Pritchard  (ubi  sup.),  Perchard  v. 
Key  mood  {ubi  sup.),  and  Rex  v.  London  Gas 
Light  Company  (ubi  sup.),  to  which  I  need  not 
refer  again.  Those  cases  seem  unquestionably 
to  have  established  that,  with  respect  to  this 
particular  exemption,  it  was  intended  to  be  an 
exemption  only  from  existing  taxes  and  assess- 
ments, with  this  possible  degree  of  expansion — 
namely,  that  named  by  Bayley,  J.  in  the  case  of 
Rex  v.  London  Gas  Light  Company  (ubi  sup.), 
where  he  says :  "  The  house  and  window  tax  was 
a  new  one  imposed  after  the  exemption  was 
given;  and  the  exemption  may  be  considered 
analogous  to  a  covenant  to  pay  taxes,  which 
applies  to  old  taxes  or  others  substituted  for 
them,  but  not  to  taxes  entirely  new,  unless  there 
are  express  words  to  give  it  such  extensive 
opeiation."  That  being  so,  we  have  got  to  deal 
now  with  the  question  whether  this  exemption 
extends  to  this  consolidated  rate.  It  seems  to 
me  that  when  the  numerous  subject-matters  of 
that  rate,  which  were  not  contemplated  or  known 
of  at  the  time  when  this  exemption  was  given, 
are  considered,  the  inference  is  that  the  con- 
solidated rate  is  an  entirely  new  tax,  and  it  is 
none  the  less  an  entirely  new  tax,  because 
undoubtedly  it  does  embrace  certain  elements  of 
the  old  tax.  I  think  that  is  the  test,  and,  though 
I  feel  that  there  is  an  injustice  done  in  this  case 
to  the  extent  to  which  the  area  of  the  two  taxes 
coincides,  still  I  think  that,  as  a  question  of 
fac,  having  regard  to  the  numberless  matters  to 
which  Mr.  Danckwerts  has  called  attention,  and 
others  which  are  to  be  found  distributed  through 
the  Act,  the  inference  of  fact  is  strong  that  this 
is  to  substantially  a  new  tax  that  it  is  outside 
the  limits  laid  down  by  tbe  old  cases  as  defining 
the  area  of  the  exemption.  I  do  not  think  it  is 
necessary  to  go  into  the  other  question — that  hi, 
assuming  this  was  a  rate  or  assessment  which 
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would  have  fallen  within  the  exemption — whether 
the  words  of  the  subsequent  Act  are  sufficieut 
to  take  it  out  of  the  exemption.  I  desire  to  give 
do  opinion  whatever  that  they  have  that  effect.  I 
am  not  at  all  satisfied  that  they  have ;  bat  if»  is  not 
necessary  for  our  decision  to  say  anything  about  it. 

Rombr,  L. J. — I  agree.  The  point  may  be  put, 
as  far  as  I  am  concerned,  very  shortly.  Having 
regard  to  the  decisions  to  which  our  attention 
has  been  called,  and  which  are  of  such  long 
standing,  that  it  would  not  be  becoming  of  us 
to  review  them  now,  it  is  clear  that  the  Act  of 
1767  has  had  an  interpretation  put  upon  it,  and 
that  the  operation  of  the  Act  does  not  extend  to 
any  tax  or  assessment  *hich  was  not  substantially 
in  existence  at  the  time  when  the  Act  was  passed, 
that  is  to  say,  it  does  not  extend-  to  any  taxes  or 
rates  which  are  substantially  new,  viewing  the 
matter  as  one  of  substance  Then  one  has  to 
consider  whether  this  consolidated  rate,  estab- 
lished by  the  Act  of  1848,  is  or  is  not  a  substan- 
tially new  rate.  In  my  opinion,  upon  the  facts 
of  the  case,  we  cannot  avoid  coming  to  the  con- 
clusion that  it  is,  looking  at  the  variety  of  pur- 
poses for  which  it  is  to  be  raised,  and  not  the  less 
because  some  of  the  purposes  are  purposes  for 
which  a  rate  was  made  in  1767.  It  is  to  be  borne 
in  mind  that  this  consolidate  d  rate  is  indivisible ; 
it  is  a  separate  and  indivisible  rate,  and  cannot 
be  split  up;  and  it  is  for  so  many  purposes, 
differing  substantially  from  the  purposes  for 
which  rates  were  made  in  1767,  that  we  are  bound 
to  hold,  as  it  appears  to  me,  that  the  consoli- 
dated ratn  is,  for  the  purposes  of  the  Act  of  1767, 
substantially  a  distinct  rate.  It  is  said,  and  I 
have  no  doubt  truly,  that  this  is  somewhat  hard 
upon  the  appellants,  but  the  Act  of  Parliament 
bas  created  that  hardship,  and  it  is  not  for  us,  as 
it  appears  to  me,  to  ques  ion  its  wisdom.  That 
this  Act  did  intend,  in  some  respects,  to  do  away 
with  immunities  from  rating  is  clear,  although 
whether  it  intended  to  do  away  with  the  general 
immunity  of  Siou  College  under  the  Act  of  1767 
ia  a  question  about  which  I  express  no  opinion. 
Upon  the  grounds  which  I  have  stated,  which  are 
the  grounds  given  by  the  Master  of  the  Rolls  and 
the  Lord  Justice,  I  think  this  appeal  must  fail, 
and,  lik«  the-u,  I  express  no  opinion  upon  the 
other  points  which  have  been  raised. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Clark,  Rawlins, 
and  Co. 

Solicitor  for  the  respondents,  Sir  H.  H. 
Crawford. 


Feb.  15  and  18,  1901. 
(Before  Rigby,  Williams,  and  Stirling,  L.JJ.) 
Eastwood  Brothers  Limited  v.  Honlet 
Urban  District  Council,  (a) 

APPEAL  PROM  THB   CHANCERY   DIVISION. 

Ideal  government — Sewers — Bight  to  discharge 
liquids  from  manufactories — Public  Health  Act 
1875(38  &  39  Vict.  c.  55).  s.  21— Public  Health 
Acts  Amendment  Act  1890  (53  &  54  Vict.  c.  59), 
1. 17— fitters  Pollution  Prevention  Act  1876  (39 
*  40  Vict.  e.  75),  s.  7. 

The  plaintiffs  were  the  owners  of  certain  manufac- 
tories, and  siitce  1885,  with  the  content  of  the 

\a)  H*>puriMi  by  W.  C.  Bibs,  Enq.,  BarriBtar-ftt-Ltw. 


local  authority,  had  caused  a  drain  which 
received  the  liquids  proceeding  from  their  mills 
and  the  manufacturing  processes  carried  on  there 
to  empty  into  the  sewer  of  the  local  authority. 

The  present  local  authority  threatened  to  disconnect 
the  drain  from  the  sewer. 

Held,  that  under  sect.  21  of  the  Public  Health  Act 
1875  the  plaintiffs  had  an  absolute  right  to  dis- 
charge their  effluent  into  the  sewer ;  and  if  that 
right  had  been  qualified  by  sect.  7  of  the  Rivers 
Pollution  Preventwn  Act  1876,  the  facilities 
which  had  been  given  by  the  local  board  for  deal- 
ing with  the  effluent  ought  not  to  be  withdrawn 
unless  the  case  came  within  one  of  the  provisoes 
to  sect.  7,  which  had  not  been  proved,  and  the 
plaintiffs  were  entitled  to  an  injunction  restrain- 
ing the  defendants  from  severing  the  connection 
between  the  drain  and  the  sewer. 

Decision  of  Byrne,  J.  (19  Mag.  Cos.  628;  83  L.  T. 
Rep.  22)  affirmed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
granting  an  injunction  restraining  the  defendants 
from  cutting  off  the  connection  between  the  plain- 
tiffs' drain  and  their  sewer. 

The  facts  and  sections  of  the  various  Acts  of 
Parliament  are  fully  set  out  in  the  report  of  the 
case  in  the  court  below. 

Asquith,  K.C.  and  Clayton  for  the  appellants. — 
Sect.  21  of  the  Public  Health  Act  1875  does  not 
apply  to  trade  effluents,  and  the  decision  of 
Charles,  J.  in  Peebles  v.  Oswaldtwistle  Urban 
District  Council  (75  L.  T.  Rep.  689;  (1897) 
1  Q.  B.  384,  392)  on  this  point  was  wrong.  His 
decision  was  reversed  on  appeal  (76  L.  T.  Rep. 
315;  (1897)  1  Q.  B.  625;  78  L.  T.  Rep.  569; 
(1898)  A.  C.  387),  but  this  point  was  not  con- 
sidered. The  plaintiffs  have  no  statutory  right. 
They  also  referred  to 

Attorney-Qeneral  v.  ClerhenweU  Vestry,  65  L.  T. 

Rep.  312;  (1891)  3  Ch.  527  ; 
Vestry  of  8t    Mary,    Islington  v.  Hornsey   Urban 

District   Council,  19  M«*.  Oas.  577;  82  L.  T. 

Rep.  580  ;  (1900)  1  Ch.  695  ; 
Charles  v.  Finchley  Local  Board,  48   L.   T.  Rep. 

569  ;  23  Ch.  Div.  767,  774. 

Danckwerts,  K.C.  and  Waggett  for  the  plain- 
tiffs.— The  plaintiffs  had  sent  this  trade  effluent 
into  the  dyke  since  1853;  therefore  iu  1885  they 
had  acquit  ed  a  prescriptive  riant  to  do  «-o,  and  the 
change  made  by  the  then  local  authority  did 
not  affect  it.  The  plaintiffs  have  au  absolute 
right  to  discharge  their  trade  effluent  iuto  thia 
sewer.  Sect.  21  of  the  Public  Health  Act  1875 
applies  to  trade  effluents,  aud  the  decision  of 
Charles,  J.  in  Peebles  v.  OswaldtwUtie  Urban 
District  Council  (ubi  sup.)  is  correct.  His  decision 
is  corroborated  by  sects.  16  aud  17  of  the  Public 
Health  Acts  Amendment  Act  1890  The  plain- 
tiffs also  have  a  right  under  sect.  7  of  the  Rivers 
Pollution  Prevention  Act  1876.  There  is  no 
evidence  to  bring  the  case  witbi  i  either  of  the 
provisoes  in  that  section.  They  a  I  ho  ivf erred  to 
Attorney -General  v.  Colney  Hatch  Lu.atic  Attylum, 
19  L.  T.  Rep.  708 ;  L.  Kep  4  On.  a,.p.  146,  153; 
Ogilvie  v.  Bly thing  Union  Rural  Sanitary  Autho- 
rity, 65  L.  T.  Rep.  338. 

Asquith,  K.C.  in  reply. 

Riobt,  L.J. — I  have  found  some  difficulty  in 
dealing  with  this  case  on  account  of  the  rather 
vague  way  in  which  it  has  been  bi  ought  forward. 
But  it  is  obvious  that  the  local  authority  of  their 
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own  free  will  did  some  years  ago  allow  the  effluent 
water  from  the  plaintiffs'  manufactory  to  be  intro- 
duced into  their  sewers,  and  I  can  find  no  allega- 
tion that  the  sewers  of  the  district  are  insufficient 
for  carrying  off  that  trade  effluent  as  well  as  all 
other  sewage  which  has  to  be  carried  away  by 
them.  With  reference  to  the  first  proviso  of 
sect  7  of  the  Act  of  1876,  Byrne,  J.  upon  the 
evidence  before  him  has  found  that  there  is 
nothing  to  bring  the  case  within  that  section,  and 
I  do  not  see  any  reason  for  overruling  that  finding. 
Under  the  circumstances,  the  local  board  come 
before  us  and  say :  "  We  object  because  we  find 
that  the  land  for  the  purposes  of  irrigation  to 
dispose  of  the  sewage  is  small  in  area  in  our 
district,  and  our  engineer*  think  that  the  nature 
of  the  trade  effluent  is  such  that  it  will  render  the 
processes  of  irrigation  and  filtration  somewhat  less 
efficient,  and  therefore  it  will  be  objectionable  " ; 
but  there  is  no  objection  that  I  can  find  on  the 
ground  that  there  will  be  pollution  within  any 
ordinary  meaning  of  the  word,  or  any  applicable 
meaning,  by  the  sewage  matter  so  as  to  prevent  it 
being  proper  for  conveyance  into  the  sewer.  I 
can  nod  no  grounds  on  which  we  ought  to  differ 
from  Byrne,  J.,  and  therefore  think  the  appeal 
ought  to  be  disallowed. 

Williams,  L.  J. — I  entirely  agree. 

Stirling,  L.J. — Whether  we  look  at  sect  21 
of  the  Public  Health  Act  1875  or  sect.  7  of  the 
Rivers  Pollution  Prevention  Act  1876, 1  think  no 
sufficient  ground  is  shown  for  reversing  the  deci- 
sion of  Byrne,  J.  If  sect.  21  applies,  then,  accord- 
ing to  the  authorities,  the  plaintiffs  have  an  abso- 
lute right  to  discharge  their  effluent  into  the 
sewer.  If,  on  the  other  hand,  that  right  is  quali- 
fied by  sect.  7  of  the  Act  of  1876,  it  seems  to  me 
that  the  facilities  which  have  been  given  by  the 
local  board  for  dealing  with  the  effluent  ought  not 
to  be  withdrawn  unless  the  case  is  brought  within 
one  or  other  of  the  provisoes  in  the  two  sub-sections 
which  follow  the  first  part  of  sect.  7.  I  agree 
that  the  local  authority  have  not  brought  the 
case  within  either  of  the  provisoes,  and  conse- 
quently that  the  appeal  ought  to  be  dismissed. 

Solicitors:  Jaques  and  Co.,  agents  for  Armi- 
tage,  Sykes,  ana  Hinchcliffe,  Huddersfield ;  Van 
Sandau  and  Co.,  agents  for  Mills  and  Co., 
Huddersfield. 


Feb.  26  and  28, 1901. 

{Before  Rioby,  Williams,  and  Stirling,  L. JJ.) 

Attorns y- General  v.  London  County 

Council,  (a) 

APPEAL  FROM  THE  CHANCERY  DIVISION. 

London  County  Council  —  Statutory  powers — 
Working  tramways — Running  omnibuses  in  con- 
nection therewith  —  Trading  —  County  fund  — 
Ultra  vires — Local  Government  Act  1888  (51  A 
52  Vict  o.  41),  88.  2,  68,  79— London  County 
Tramway  Act  1896  (59  A  60  Vict.  c.  li.),  s.  2. 
By  sect.  2  of  the  London  County  Tramway  Act 
1896  the  London  County  Council  were  autho- 
rised to  purchase  and  work  tramways.  Accord- 
ingly they  purchased  certain  tramways  from  a 

<  limited  company  which  had,  under  its  memo- 
randum of  association,  power  to  run  omnibuses 
in  connection  with  its  undertaking.     The  county 

<•)  Reported  by  E.  A.  Scratch  let,  Esq.,  Btrrlster-at-Law 


council  on  taking  over  the  undertaking  continued 
to  run  omnibuses,  and  extended  the  route  over 
which  they  travelled. 

Held,  that  sect.  2  did  not  enable  the  London 
County  Council  to  exercise  any  powers  other 
than  those  which  had  been  conferred  upon  them  by 
the  Local  Government  Act  1888 ;  that,  although 
sect.  2  clearly  enabled  them  to  work  tramways, 
they  had  no  statutory  power  to  purchase  and 
run  omnibuses,  nor  to  apply  the  county  fund  in 
that  way  ;  that  the  running  of  the  omnibuses 
was  an  entirely  separate  undertaking;  that  it 
was  not  so  closely  connected  with  the  powers 
which  were  expressly  conferred  upon  them  that 
it  might  be  impliedly  understood  as  included  in 
those  powers ;  and  that  it  could  not  be  included 
merely  because  it  might  be  convenient. 

Decision  of  Cozens- Hardy,  J.  (19  Mag.  Cas.  586 ; 
82  L.  T.  Rep.  671)  affirmed. 

The  discretion  exercised  by  the  Attorney-General 
to  interfere,  and  to  allow  his  name  to  be  used  in 
actions  brought  at  the  relation  of  private 
individuals,  ought  not  in  any  way  to  be  fettered 
by  the  court. 

Under  the  powers  conferred  upon  them  by  the 
London  County  Tramway  Act  1896,  the  London 
County  Council  purchased  from  the  London 
Tramways  Company  Limited  certain  tramways 
south  of  the  River  Thames,  with  termini  south  of 
Westminster  Bridge,  Waterloo  Bridge,  and 
Blackf riars  Bridge,  respectively. 

The  London  Tramways  Company  Limited  had 
under  its  memorandum  of  association,  as  altered 
pursuant  to  the  Companies  (Memorandum  of 
Association)  Act  1890,  power  to  run  omnibuses  in 
connection  with  its  undertaking. 

At  the  time  of  the  purchase  the  tramway  com- 
pany, while  working  the  tramways,  ran  three  sets 
of  omnibuses  in  connection  with  and  as  feeders 
to  the  tramway  business — viz.,  a  set  of  omnibuses 
from  the  tramway  terminus  at  Westminster 
Bridge,  across  the  bridge  up  to  Charing  Cross 
and  back ;  a  set  of  omnibuses  from  the  tramway 
terminus  near  Waterloo  Bridge,  across  the  bridge 
to  the  Strand,  and  back ;  and  a  set  of  omnibuses 
from  the  tramway  terminus  near  Blackfriars 
Bridge,  across  the  bridge  to  a  point  near 
Farnngdon-street  Station,  and  back. 

After  the  purchase  the  London  County  Council 
ran  the  last  set  of  omnibuses  in  the  same  way. 
Instead  of  the  first  two  sets,  they  ran  one  set  of 
omnibuses  from  the  Westminster  Bridge  terminus 
over  the  bridge,  past  Charing  Cross,  through  the 
Strand,  and  over  Waterloo  Bridge  to  the  tram- 
way terminus  ending  there,  and  back. 

An  action  was  brought  by  the  Attorney- 
General,  at  the  relation  of  a  large  number  of  the 
omnibus  proprietors  of  London,  and  the  omnibus 
proprietors  themselves,  suing  as  ratepayers, 
seeking  a  declaration  that  the  London  County 
Counofl  had  no  power  to  carry  on  the  business  of 
of  omnibus  proprietors  in  connection  with  their 
tramways,  nor  to  apply  the  county  fund  for  the 
purpose  of  maintaining  and  working  the  omni- 
buses ;  and  consequential  relief. 

The  London  County  Tramway  Act  1896  (59  &  60 
Vict.  c.  li.)  recites  that 

There  axe  in  foroe  within  the  oonnty  of  London  other 
looal  Aots  authorising  tramway  undertakings  (all  or 
some  of  which  are  mentioned  in  the  schedule  to  this 
Act),  under  and  by  virtue  of  which  Acts  the  council  have 
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or  claim  to  have  powers  to  purchase  at  the  expiration  of 
certain  periods  the  several  tramways  and  undertakings 
thereby  respectively  authorised  so  far  as  they  are  within 
the  county  of  London,  bat  some  of  the  said  Acts  confer 
no  powers  on  the  council  for  the  working  of  the  said 
Uamways  after  they  have  been  purchased. 

And  that 

It  is  expedient  that  powers  soon  as  are  in  this  Act 
contained  should  be  conferred  on  the  council  for  the 
working  of  the  tramways  authorised  by  the  local  Aots 
mentioned  in  the  schedule  to  this  Aot  as  and  when  such 
tramways  are  acquired  by  the  council. 

Sect.  2  provides  that 

It  shall  be  lawful  for  the  council  to  exercise  with 
nspeet  to  any  tramways  authorised  by  the  local  Aots 
nsntionsd  in  the  schedule  to  this  Act,  whioh  hare  been 
or  shall  be  purchased  or  aoquired  by  them  under  their 
statutory  powers,  the  same  powers  of  working  such  tram- 
ways respectively  at  were  possessed  by  the  oompany  or 
companies  respectively  owning  such  tramways,  and  the 
council  may  provide,  plaoe,  and  run  carriages  thereon, 
sad  provide  such  horses,  oars,  fixed  and  movable  plant, 
harness,  and  apparatus  as  may  be  requisite  or  conve- 
nient for  enabling  the  council  to  exercise  such  powers, 
sad  they  may  employ  suoh  persons  as  may  be  requisite 
or  oonvenient  for  working  the  tramways  for  the  time 
being  worked  by  them. 

The  action  came  on  for  trial  before  Cozens- 
Hardy.  J.  on  the  22nd  March  1900,  when  his  Lord- 
ship reserved  judgment. 

On  the  6th  April  1900  his  Lordship  decided 
(82  L.  T.  Rep.  671)  that  the  London  County 
Council  were  carrying  on  a  separate  and  distinct 
business  as  omnibus  proprietors,  whioh  was  not 
authorised,  either  expressly  or  by  implication,  by 
the  Act  of  1896. 

From  that  decision  the  London  County  Council 
now  appealed. 

SaJdane,  K.O.  and  Vernon  Smith,  K.C.  (with 
them  Methold)  for  the  appellants. — We  submit 
that,  upon  the  authority  of  the  decision  in 
Attorney-General  v.  Great  Eastern  Railway  Com- 
fsmy  (4&  L.  T.  Rep.  810;  5  App.  Cas.  473),  and 
especially  on  the  observations  of  James,  L.J.  in 
that  ease,  the  tramway  omnibuses  are  works  and 
property  connected  with  the  tramways,  and  were 
properly  purchased  under  the  London  County 
Tramway  Aot  1896.  They  are  ancillary  to  the 
tramways;  they  are  for  use  in  connection 
therewith.  Applying  the  same  principle  as  in 
that  case,  the  purchase  of  the  omnibuses  was 
within  the  express  power  of  the  London 
County  Council  to  "  provide  and  run  carriages  " 
upon  the  tramways.  Moreover,  the  words  of 
sect  2  of  the  Act  of  1896,  the  words  conferring 
the  power  to  "provide  horses,  cars,  fixed 
ud  movable  plant,  harness,  and  apparatus," 
are  sufficient  to  permit  of  the  carrying  on 
of  the  omnibus  butiiness.  "  Cars  "  would  include 
omnibuses.  Sect.  21  of  the  London  County 
Council  (Vauxhall  Bridge  Tramways)  Act  1896 
(59  &  60  Vict  o.  ccxi.),  which  relates  to  receipts 
and  expenditure  in  connection  with  tramways  and 
set-off,  applies  to  all  the  tramways  acquired  by  the 
London  County  Council,  not  to  the  Vauxhall  line 
only.  The  principles  laid  down  for  the  con- 
struction of  statutes  appear  from  Attorney- 
General  v.  Great  Eastern  Hallway  Company  (ubi 
«p.)  and  Mayor,  &c.t  of  London  v.  Gauoway  (14 
L.  T.  Rep.  865;  L.  Rep.  1  E.  &  I.  App.  34). 
The  court  ought  not  to  apply  the  doctrine  of 
vfora  vires  to  a  public  body  such  as  the  London 


County  Council.  A  more  liberal  construction 
should  be  given  to  powers  conferred  upon  a  public 
body  for  the  public  benefit  than  where  powers 
are  conferred  upon  a  oompany  trading  for  gain. 
The  case,  therefore,  is  not  like  Ashbury  Railway 
Carriage  and  Iron  Company  Limited  v.  Riche 
(33  L.  T.  Rep.  450 ;  L.  Rep.  7  E.  &  I.  App.  653) 
aod  Baroness  Wenloch  v.  River  Bee  Company  (53 
L.  T.  Rep.  62;  10  App.  Cas.  354).  Assuming, 
however,  that  it  is  ultra  vires  of  the  London 
County  Council  to  run  these  omnibuses,  non 
constat  that  the  rates  are  being  interfered  with. 
Even  if  there  is  no  statutory  authority  to  do 
what  has  been  done  here,  still  the  London  County 
Council,  although  a  statutory  corporation,  is  in  a 
position  analogous  to  that  of  a  municipal  corpora- 
tion, not  to  that  of  a  commercial  company  where 
every  thing  which  is  not  strictly  authorised  is  to 
be  treated  as  ultra  vires.  It  has,  therefore,  as 
part  of  its  business,  power  to  do  all  that  a  muni- 
cipal corporation  could  do  subject  to  the  rates 
being  unaffected,  and  it  is  for  the  plaintiffs  to 
establish  that  the  rates  will  be  raised.  There  is 
no  evidence  to  show  that  the  running  of  the 
omnibuses  will  affect  the  rates.  Sect.  2  of  the 
Local  Government  Act  1888  defines  the  constitu- 
tion of  county  councils,  and  shows  that  they 
resemble  municipal  corporations  in  their  functions. 
The  scheme  of  that  Aot  was  to  establish  a  council 
for  every  county,  and  there  was  a  certain  transfer 
of  powers;  but  there  is  no  section  of  that  Act 
which  says  that  those  are  to  be  the  powers  exclu- 
sively. Instead  of  a  charter  whioh  is  granted  to 
municipal  corporations,  there  is  sect.  79  relating 
to  the  incorporation  of  county  councils;  but 
nowhere  is  there  an  exhaustive  definition  of  the 
powers  possessed  by  county  councils.  As  to  the 
effect  of  the  Municipal  Corporations  Acts  1835 
and  1882  upon  municipal  corporations,  see 

Grant  on  Corporations,  p.  16  ; 

RutUr  v.  Chapman,  8  M.  6  W.  1 ; 

Mayor,  ft.,  of  Newcastle  v.  Attorney-General,  6T 

L.  T.  Rap.  728 ;  (1892)  A.  C.  568 ; 
Button's  Hospital,  10  Co.  1. 

Further,  in  this  action  the  Attorney- General  is 
suing  at  the  relation  of  rival  traders  who  do  not 
approve  of  the  competition  of  the  London  County 
Council.  There  is,  however,  no  sufficient  public 
benefit  shown  to  arise  from  the  action  whioh  is 
brought  in  his  name  to  justify  it.  The  Attorney- 
General  ought  not  to  have  allowed  his  name  to 
be  used  at  alL  There  is  no  sufficient  ground  for 
his  interfering  and  bringing  the  action  to  prevent 
what  is  complained  of. 

Hon.  E.  C.  Macnaghten,  K.C.  and  Blaiklook 
for  the  respondents. — It  lies  upon  the  London 
County  Council  to  show  that  they  have  statutory 
authority  or  a  common  law  right  to  do  what  they 
claim  that  they  have  the  right  to  do— that  is  to  say, 
to  carry  on  this  separate  business  of  omnibus 

froprietors.  In  this,  they  have  entirely  failed. 
t  is  said,  however,  that  assuming  that  they  are 
wrong  as  to  their  statutory  authority,  neverthe- 
less they  are  not  in  the  position  of  a  corporation 
founded  by  statute,  but  in  the  position  of  one  of 
the  old  municipal  corporations  and  can  carry  out 
what  they  require  provided  that  they  avoid 
coming  upon  the  rates,  and  that  they  say  they 
are  not  doing.  But  we  submit  first  that  they  are 
not  like  an  old  municipal  corporation,  but  are  a 
mere  creation  of  statute  for  a  particular  purpose. 
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and  bare  only  those  powers  which  the  statute 
confers.  What  is  not  expressly  or  impliedly 
authorised  must  be  taken  to  be  prohibited. 
They  have  no  charter  from  the  Crown  like  muni- 
cipal corporations.  The  constitution  of  the 
-London  County  Council  entirely  depends  upon 
the  Local  Government  Act  1888.  Sect.  2  is  the 
section  relied  upon  by  the  London  County 
Council.  It  is  said  that  that  puts  them  in  the 
position  of  the  old  municipal  corporations.  The 
establishment  of  a  "  county  fund  "  by  the  carry- 
ing thereto  of  all  receipts  of  a  county  council, 
whether  for  general  or  special  county  purposes,  is 
expressly  directed  by  sect.  68  of  the  Act  of  1888. 
It  is  said,  however,  that  sect.  21  of  the  London 
County  Council  (Yauxhall  Bridge  Tramwsys) 
Act  1896  determines  the  rights  as  to  the  receipts 
and  expenditure  in  connection  with  tramways. 
That  section,  we  admit,  applies  to  all  the  tram- 
ways  acquired  by  the  London  County  Council. 
But  unless  they  can  establish  that  omnibuses  can 
be  run  in  connection  with  the  tramways,  sect.  21 
•cannot  assist  them  in  any  way.  The  London 
County  Council  can  only  run  these  omnibuses 
out  of  the  fund  which  it  holds.  But  they  have 
not  and  never  had  any  fund  out  of  which  to  run 
omnibuses,  and  the  expense  must  come  out  of  the 
rates.  Upon  that  ground  also  the  plaintiffs  are 
entitled  to  an  injunction.  This  is  not  a  case  like 
Mayor,  &c,  of  Newcastle  v.  Attorney*  General  (ubi 
sup.).  Apart  from  the  London  County  Tramway 
Act  1896  the  London  County  Council  have  no 
power  to  work  tramways.  All  that  the  London 
Oounty  Council  were  authorised  by  the  Act  of 
1896  to  acquire  was  the  tramways.  They  have  no 
power  at  all  to  work  omnibuses.  There  is  nothing 
in  the  Act  to  give  them  such  a  power  by  implica- 
tion. Omnibuses  are  not  connected  with  the 
tramways  nor  have  they  any  relation  to  the  work- 
ing of  the  tramways.  Again,  there  is  no  reason 
why  the  London  County  Council  should  stop  the 
•omnibuses  at  any  particular  place.  It  was  the 
London  County  Council  who  thought  that  it  would 
be  more  convenient  to  run  the  omnibuses  along 
the  Srrand  instead  of  stopping  at  the  original 
termini.  The  fact  that  it  is  for  the  benefit  of  the 
public  is  quite  immaterial.  If  it  goes  forth  that 
the  London  County  Council  have  power  to  run 
these  omnibuses  why  not  from  other  parts  of 
London  to  the  tramway  termini  ?  Their  object 
is  to  carry  on  a  commercial  undertaking.  They 
might  just  as  well  run  a  system  of  omnibuses  all 
over  London.  Anything  reasonably  connected 
with  the  tramways  they  might  do.  But  when  it 
comes  to  running  omnibuses  because  advan- 
tageous to  the  public  that  is  no  srround  for 
permitting  it.  That  was  the  point  put  forward  in 
Colman  v.  Eastern  Counties  Railway  Company 
{10  Beav.  1)  and  negatived  by  the  court.  Ic 
cannot  be  done  unless  shown  to  be  really  ancillary 
to  that  which  the  London  County  Council  are 
expressly  authorised  to  do.  Then  it  is  said  that 
this  is  not  a  case  in  which  the  Attorney- General 
should  interfere.  As  to  an  action  being  brought 
by  the  Attorney- General  at  the  relation  of  other 
plaintiffs  there  is  very  little  authority.  There  is 
the  view  of  James,  L.J.  in  Attorney.  General  v. 
Great  Eastern  Railway  Company  (40  L.  T.  Rep. 
265;  11  Ch.  Div.  449,  at  p.  483)  on  the  one  side, 
and  the  view  of  Baggallay,  L.J.  in  the  same  case 
on  the  other.  There  is  also  the  statement  of 
Lord  Blackburn  in  the  House  of  Lords  in  that 


case.  There  is  no  decision  on  the  point,  bat 
only  the  divergent  opinions  of  James  and 
Bagg»]lay,  L.J  J.  This,  however,  is  a  case  of 
considerable  public  importance,  and  the  Attorney- 
General  has  very  properly  allowed  the  action  to 
be  brought  in  his  name.  Moreover  the  matter 
does  not  quite  rest  there  because  the  relators  are 
not  rival  traders  laying  bold  of  the  Attorney 
General's  name,  but  are  ratepayers  of  the  county 
of  London,  and  they  are  entitled  as  individuals 
to  say  that  the  rates  are  employed  in  paying 
for  the  carrying  on  the  business  of  omnibus  pro- 
prietors in  which  business  the  London  County 
Council  have  no  power  to  engage.  On  that 
ground  the  relators  are  entitled  to  move  in  the 
matter.     They  referred  also  to 

Beg.  v.  Reed,  42  L.  T.  Rep.  835 :  5  Q.  B.  Div.  483. 
Haldane,  K.C.  replied. 

Bigby,  L.J. — The  question  raised  in  this  case 
is  as  to  the  power  of  the  London  County  Council 
to  act  as  omnibus  proprietors,  not  in  general,  but 
in  respect  to  a  particular  line  of  omnibuses  which 
in  great  part  was  used  by  the  London  Tramways 
Company  Limited,  who  were  the  predecessors  in 
title  of  certain  tramways  which,  under  an  Act  of 
Parliament  (the  London  County  Tramway  Act 
1896)  the  London  County  Council  were  authorised 
to  purchase  and  use.  The  first  point — or,  at  any 
rate,  one  that  it  will  be  convenient  for  us  first  to 
deal  with — is  as  to  the  legal  situation  of  the 
London  County  Council.  Nov,  there  is  no  doubt 
whatever  that  the  London  County  Council  are 
constituted  by  statute.  They  are,  in  fact, 
incorporated  by  sect.  79  of  the  Local  Government 
Act  of  1888.  Sect  79  says  that  "  The  council  of 
each  county" — and  here  it  is  the  county  of 
London — "  shall  be  a  body  corporate  by  the  name 
of  the  county  council,  with  the  addition  of 
the  name  of  the  administrative  county,  and 
shall  have  perpetual  succession,"  and  so  on. 
Undoubtedly,  therefore,  so  far  the  London 
County  Council  is  a  statutory  body,  and  is  not 
a  common  Jaw  corporate  body  at  all.  But  counsel 
for  the  London  County  Council  have  referred  to 
sect.  2  of  the  same  Act,  which  provides  that 
"The  council  of  a  oounty  and  the  members 
thereof  shall  be  constituted  and  elected  and 
conduct  their  proceedings  in  like  manner,  and  be 
in  the  like  position  in  aU  respects,  as  the  council 
of  a  borough  divided  into  wards,  subject,  never- 
theless, to  the  provisions  of  this  Act "  Then  the 
section  goes  on  to  deal  with  other  special  matters. 
Now,  the  argument  submitted  to  us  is  that  the 
council  of  a  municipal  corporation  has,  by  the 
Municipal  Corporations  Act  1882,  power  to 
perform  the  duties  of  a  corporation;  and  that 
whatever  a  corporation  can  do  is  to  be  done  by 
them.  Then  it  is  said  that  municipal  corporations 
are  really  creations  not  of  an  Act  of  Parliament, 
but  of  Royal  Charter  in  each  individual  case; 
that,  although  their  proceedings  are  regulated  by 
an  Act  of  Parliament,  that  does  not  prevent  them 
from  being  in  effect,  corporations  by  Royal  Charter 
which  otherwise  may  be  culled  corporations  at 
common  law ;  and  that  such  corporations  are  not 
within  the  doctrine  which  is  laid  down—and  was 
first  indicated  in  modern  times  perhaps  —  in 
Ashbury  Railway  Carriage  and, Iron  Company  v. 
Riche  (33  L.  T.  Rep.  450;  L.  Rep.  7  E.  &  I.  App. 
653),  but  subsequently  in  several  cases,  including 
that  of  Baroness  Wenloch  v.  River  Dee  Company 
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(63  L.  T.  Sep.  62 ;  10  App.  Cas.  354)— namely, 
that  you  must  find  within  the  four  corners  of  the 
Act  of  Parliament  something  to  justify  the 
assumption  of  the  power  which  they  claim  to 
exercise.  If  there  be  nothing  in  the  Act  to 
justify  the  assumption  of  such  power,  then  the 
power  does  not  exist.  Counsel  for  the  London 
County  Council  say — and  no  doubt  it  is  to  a  con- 
siderable extent  true — that  that  doctrine  does 
not  apply  to  a  corporation  not  created  by  Act  of 
Parliament,  because  it  existed  by  the  grant  of  a 
Royal  Charter,  and  that,  inasmuch  as  a  municipal 
corporation  is  not  within  that  doctrine,  the 
eouncil  of  a  municipal  corporation  is  able  to  do 
in  the  name,  and  on  behalf  of,  the  corporation 
many  acts  which  are  not  included  in  any  statute 
and  which  are  the  general  powers  of  a  common 
law  corporation.  Granted  that  that  is  the  case, 
how  does  sect.  2  of  the  Local  Government  Act  of 
1888  make  a  county  council  capable  of  exercising 
the  same  powers?  The  provision  is  not  that 
they  shall  have  the  same  powers  and  authorities 
that  the  council  of  a  municipal  corporation  has, 
but  that  the  county  council  shall  be  constituted 
and  elected  and  carry  on  their  proceedings  in  the 
same  manner  and  be  in  the  same  position  in  all 
respects.  It  is  clearly  those  last  words,  if  any, 
that  could  be  construed  as  giving  powers  outside 
any  statute.  But  are  they  intended  to  have  so 
wide  an  effect P  ''In  the  same  position  in  all 
respects "  means  subject,  of  course,  to  this 
statute— that  is  to  say,  subject  to  sect.  79  of  it — 
subject,  therefore,  to  the  creation  of  the  county 
eouncil  as  a  statutory  corporation  under  sect.  79. 
That  leaves  the  county  council  in  a  different 
position  from  the  council  of  a  borough,  and  is 
sufficient*  in  my  opinion,  to  dispose  of  the 
argument  that  they  are  to  be  in  all  respects 
in  the  same  position.  They  are  not  to  be  in 
all  respects  in  the  same  position,  but  they 
are  to  be  subject  to  this  Act  with  this 
reservation  (I  am  paraphrasing  the  words)  that 
wherever  you  find  a  provision  in  this  Act  deal- 
ing with  the  County  Council  yon  must  give 
•fleet  to  it,  and  make  the  position  different  from 
that  of  a  council  of  a  borough.  That,  I  think, 
is  quite  sufficient  to  dispose  of  the  suggestion 
that  they  can  exercise  common  law  powers  of 
corporations  created  by  Royal  Charter,  although 
tiie  eouncil  of  a  borough  may  do  so.  I  hold, 
therefore,  that  that  section  does  not  enable  the 
London  County   Council  to  exercise  any  other 

Cre  than  are  contained  in  and  conferred  upon 
by  statute,  excluding  what  their  counsel 
seek  to  derive  from  sect.  2,  which  I  hold  has  no 
•ach  effect  as  that  attempted  to  be  attributed 
to  it.  Now,  the  next  point  is  this :  Have  the 
London  County  Council,  by  any  statute  what- 
soever, the  power  to  deal  with  omnibuses  and 
the  power  to  run  omnibuses  P  We  are  referred 
to  the  London  County  Tramway  Act  of  1896, 
Which  was  an  Act  to  enable  the  London  County 
Council  to  work   tramways,  and  for  other  pur- 

rie.  Sect  2  provides  that  "  It  shall  be  lawful 
the  council" — meaning  the  London  County 
Council — "  to  exercise  with  respect  to  any  tram- 
ways authorised  by  the  local  Acts  mentioned  in 
the  schedule  to  this  Act  which  have  been  or 
shall  be  purchased  or  acquired  by  them  under 
their  statutory  powers  the  same  powers  of  work- 
ing such  tramways  respectively  as  were  possessed 
by  the  company  or  companies  respectively  owning 
Mao.  Cab.— Vol.  XX. 


such  tramways,  and  the  council  may  provide, 
place,  and  run  carriages  thereon,  and  provide 
such  horses,  cars,  fixed  and  movable  plant, 
harness  and  apparatus,  as  may  be  requisite  or 
convenient  for  enabling  the  council  to  exercise 
such  powers,  and  they  may  employ  such  persons 
as  may  be  requisite  or  convenient  for  working 
the  tramways  for  the  time  being  worked  by 
them."  Now  that  section  quite  clearly  enables, 
and  was  intended  to  enable,  the  London  County 
Council  to  work  the  tramways  which  were  trans- 
ferred to  them  under  statutory  powers.  But  it 
is  said  that  at  the  time  when  the  transfer  took 
place — the  transfer  authorised  by  Act  of  Parlia- 
ment— the  London  Tramways  Company  Limited 
were  possessed  of  omnibuses  and  horses  and  other 
matters  which  were  run  in  three  directions,  one 
being  over  Blackfriars  Bridge  to  somewhere  in 
Farringdon- street;  one  from  Waterloo  Railway 
Station,  over  Waterloo  Bridge,  to  somewhere  near 
Somerset  House ;  and  a  third  over  Westminster 
Bridge  to  somewhere  near  Charing  Cross.  It  was 
argued  that,  by  virtue  of  this  section  the  London 
County  Council  acquired  the  right  of  running,  in 
the  first  place,  the  same  tramways  that  were  run 
by  their  predecessors.  Now,  those  very  prede- 
cessors commenced  their  existence  as  a  tramways 
company  only.  Then  it  occurred  to  them  that  it 
would  be  convenient  to  run  omnibuses  as  feeders 
to  their  main  tramways.  They  got — I  do  not 
precisely  know  whether  it  was  in  the  historical 
order  of  events  before  they  began  to  use  omni- 
buses or  whether  it  was  soon  afterwards,  but  at 
any  rate  tbey  did  get,  under  the  Companies 
(Memorandum  of  Association)  Aot  of  1890— 
power  to  amend  their  memorandum  of  association 
so  as  to  entitle  them  to  run  omnibuses.  So  they 
were  in  effect  possessed,  as  one  undertaking,  no 
doubt,  of  two  separate  and  distinct  lines,  one 
being  the  tramway  line  and  the  other  the 
omnibus  line.  They  had  the  power  to  use  both, 
it  is  perfectly  true.  It  would  have  been  easy  to 
say  in  this  clause  2,  which  I  am  now  dealing  with, 
that  tne  London  County  Council  should  have  the 
right  to  take  the  whole  undertaking  of  the  tram- 
ways company,  including  the  omnibus  line  as 
well  as  the  tramway  line.  When  I  say  "  easy,"  I 
mean  easy  as  a  mere  matter  of  drafting;  that 
could  have  been  made  quite  plain.  But  whether 
as  a  matter  of  Parliamentary  policy  it  would  have 
been  easy,  or  even  possible,  I  cannot  say.  I  know 
nothing  about  that.  But  if  the  intention  was, 
and  Parliament  were  inclined  to  authorise,  that 
the  County  Council  should  exercise  the  whole  of 
the  undertaking,  including  both  branches — 
namely,  the  tramway  branch  and  the  omnibus 
branch — it  would  have  been  easy  to  have 
said  so.  Nothing  of  the  sort,  however,  is 
said.  And  it  is  a  very  notorious  circum- 
stance that  there  is  nothing  which  clearly 
refers  to  that  sort  of  transfer,  the  transfer  of  the 
whole  undertaking  and  power  to  run  both  tram- 
oars  and  omnibuses,  It  is  said  that  the  words 
conferring  the  power  to  "provide  such  horses, 
oars,  fixed  and  movable  plant,  harness,  asd 
apparatus  as  may  be  requisite  or  convenient  for 
enabling  the  work  of  the  tramways  to  be  carried 
on  "  are  sufficient.  I  am  of  opinion  that  they  are 
not.  The  suggestion  was  made  that  "cars" 
would  include  omnibuses  as  well  as  tramcars.  I 
think  that  a  little  investigation  leads  to  the  con- 
clusion that  "cars"  was  used  in  the  Tramway 

R 


122 


MAGISTRATES'   CASES. 


Ot.  op  App.] 


Attorney-General  v.  London  County  Council. 


[Ct.  of  App. 


Acts  in  reference  to  traoic&rs,  and  with  the  mean- 
ing of  tramcars.     When  the  word  "  cars  "  is  used 
with  regard  to  omnibuses,  it  is  coupled  with  the 
word  "  road."    There  is  a  large  omnibus  concern 
which  is  called  the  Metropolitan  Road  Car  Com- 
pany or  some  such  name.    Bat  "  road  car  "  would 
seem  to  be  used  as  distinct  from   "  tramcar.*' 
Therefore,  I  find  no  power  under  these  general 
words  to  take  and  use  the  omnibus  line.    Then 
there  is  the  word  "  works."     There  are  no  works 
about  the  omnibus  line  at  all.    The  works  there 
may  be  said  to  be  about  the  tram  line,  because 
the  proprietors  hare  to  lay  down  a  special  line  in 
the  roadway  over  which  the  cars  have  to  travel. 
But  the  omnibuses  move  over  the  street  like  any 
other  vehicles,  and  there  are  no  works  at  all.    If 
the  London  County  Council  have  power,  it  is  a 
power  to  buy  the  omnibuses  under  this  clause ; 
and  I  do  not  find  any  power  or  any  words  that 
can  reasonably  be  held  to,  signify  the  power  to 
run  the  omnibuses  over  the  line.    But  there  is 
something  more,  if  it  is  necessary  at  all  to  deal 
further  with  the  matter.    The  London  County 
Council  in  what  they  have  done — I  am  by  no  means 
prepared  to  say  that  it  is  not  very  reasonable,  very 
proper,  and  very  beneficial  to  the  public,  if  only  it 
was  within  their  power  under  the  statutes — have 
extended  what  I  may  call  the  subsidiary  lines 
beyond  where  the  London  Tramways  Company 
Limited,    who    were    their    predecessors,    ever 
carried  them;  for  whereas  one  line  went  over 
Westminster  Bridge  to  Charing  Crosa  and  back, 
and   another  went   over  Waterloo  Bridge  and 
back,  the  London  County  Council  have  joined 
the  two  together.    They  now  run  what  one  would 
think  is  a  much  better  and  more  convenient  and 
more  beneficial  line  altogether— a  line,  that  is  to 
say,  beginning  at  Waterloo  Station,  going  over 
Waterloo  Bridge,  along  a  portion  of  the  Strand 
to  Charing  Cross,  and  then  over  Westminster 
Bridge,  it  is  not  necessary  to  say  how  far,  and 
then  back  again.    It  is  not,  therefore,  what  the 
London  Tramways  Company  Limited  did,  but 
something  different— altogether  an  improvement, 
I  agree,  so  far  as  I  can  see — but  it  is  not  the  same 
thing.    Now,    one    difficulty    that   the    London 
County  Council  had  to  deal  with  was  that  by 
sect.  68  of  the  Local  Government  Act  of  1888 
provision  was  made  for  payment  of  all  receipts 
connected  with  any  of  their  business  into  a  fund 
which  was  entitled  the  "  County  Fund,"  or  some 
such  appellation,  and  for  paying  out  everything 
that  they  had  to  expend  from  that  same  fund. 
So  that  unless  they  are  authorised  as  trustees  and 
administrators  of  that  fund  to  spend  the  money 
on  the  running  of  omnibuses  they  have  no  title  to 
do  what  they  have  been  doing.    Their  counsel 
sought  to  get  over  that  difficulty  by  a  reference 
to   clause   21  of  the   London  County    Council 
(7auxhall  Bridge  Tramways)  Act  1896  (59  Si  60 
Vict.  c.  ocxi.),  which  enables  the  London  County 
Council  to  make  a  tram  way  over  Vauxhall  Bridge. 
In  general,  that  is  alien  to  the  questions  now 
before  us,  although  sect.  21  seems  to  be  admitted 
to  be  quite  a  comprehensive  enactment.    It  is  an 
enactment  as  regards  receipts  and  expenditure. 
The  council  may  cause  accounts  to  be  kept  of 
their   receipts   and    expenditure    in   connection 
with    tramways.    Then    provision    is    made,    in 
effect,   for    a   set-off   of   one    over   the    other 
and    there   is  no  necessity  under  that  section 
for  payment   into  the    General    County    Fund 


under  sect.  68  of  the  Act  of  1888.     But  it  is  all. 
governed  by  those  words   "in  connection  with 
tramways,"  and  if  you  do  not  make  out  that  this 
running  of  a  line  of  omnibuses  is,    within    the 
meaning  of  the  statute,  part  of  the  tramways, 
scheme,  then  this  sect.  21  does  not  help  you  in 
any  way.    Now,  I  think  that  really  those  are  the 
important  questions  which  have  been  raised.    Of 
course  I   have  not  called  attention  to  it,  but  it 
must  be  assumed  that  I  have  intended  to  deal 
with  clause  31  of  the  London  County  Tramways 
Act  of  1896.    The  company  on  the  one  hand,  and 
the  London  County  Council  on  the  other,  mar, 
from  time  to  time  carry  out  arrangements,  with, 
reference  to  the  purchase  by  the  London  County 
Council  of  all  the  tramways  for  the  time  being 
belonging  to  the  company,  including  any  works 
and  property,  and  so  on.    I   thought   for  the 
moment  chat  that  phrase  "  works  and  property  " 
was  comprised  in  the  other  section ;    out  now  I 
see  that  that  is  in  sect.  31  of  the  Act  of  1896. 
But    what    I    have    said    applies    equally    to 
sect    31,    namely,    that   there    are    no    works 
to   be    bought,    and    the   works   and   property 
dealt  with  there  clearly  would  not  have  entitled 
them  to  any  works  in  connection  with  the  omni- 
bus line,  and  if  it  entitled  them  to  purchase  pro-, 
perty,  it  would  only  be  the  omnibuses,  and  would 
not  give  any  power  of  running  the  omnibuses. 
Now,  it  is  said  that  although  the  London  County 
Council  may  not  be  expressly  authorised  to  run 
the  omnibuses,  yet  that  is   an  undertaking  so 
intimately  connected  with  the  powers  that  are. 
expressly  given  to  them  of  running  the  tramway 
that  under  the  doctrine  mainly  depending  on  the 
judgment  of  James,  L.J.  which  was  given  in  the 
case  of  the  Attorney-General  v.    Great  Eastern 
Railway    Company    (42    L.    T.    Rep.    810;    5 
App.    Oas.    473)  it  may  be  treated    as    tacitly 
understood  to  be  something  belonging  to,  and; 
so    connected  with,    the    other    powers   which; 
are   expressly   given,  as    to    be   really   within 
the  statute.    Now,  it  is  not  to  be  denied,  and 
I  do  not  think  anyone  ever  has  denied,  that  there 
are  certain  things  which  a  statutory  corporation 
may  do  which  are  not  absolutely  mentioned  in 
their  Act.    But  they  must  be  things  of  a  very 
different  degree  of  importance  from  the  present 
thing.    This  is  specified  to  be  the  running  of 
omnibuses    as   a    separate   undertaking,   and  I 
cannot  read  in  the  observations  of  Lord  Justice 
James  anything  to  authorise  the  notion  that  a 
separate  undertaking  might   be  entered   upon, 
merely  because  it  was  thought  to  be  convenient 
for  the  purposes  of  the  main  undertaking.    I  find 
no  authority  for  that  at  all.    Indeed,  in  the  case 
of  Colman  v.  Eastern  Counties  Railway  Company 
(10  Beav.  1)  it  might  well  have  been  argued,  if  it 
were  enough  really,  that  to  run  a  steamboat  front 
Harwich  to  the  Continent  or  somewhere  else  was 
most   advantageous   for  the   Eastern    Counties 
Railway  Company,  and  therefore  ought  to  have- 
been  taken  as   impliedly  granted  to  them  for 
the    purposes   of   the  undertaking    which  they 
undoubtedly  had.    It  appears  to  me  that  that 
argument  might  have  been  used  there ;  but  Lord 
Hatherley  would  not  have  it  at  all.    He  said  that 
it  was  outside  the  powers  given  to  the  railway 
company  by  the  Act  of  Parliament,  and  however 
advantageous  it  might  be — and  I  dare  say  it  was 
very  advantageous — there  was  no  authority  to  do 
it.    In  the  present  case  this  line  of  omnibuses  run 
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by  the  London  County  Council  may  be — and  I  am 
Willing  to  assume  tbat  it  is — very  advantageous 
for  themselves  and  for  the  public.  But  if  they 
have  no  power,  and  no  authority  by  their  statutes 
to  run  the  omnibuses,  all  that  avails  nothing. 
They  mast  show  authority  to  run  the  omnibuses 
before  they  can  be  allowed  to  do  it  Then  it  was 
said  that  in  this  case  the  Attorney- General  is 
suing  at  the  relation  of  rival  traders  or  companies, 
•and  that  there  is  not  sufficient  public  benefit  shown 
to  arise  from  the  action  which  is  brought  in  his 
name  to  justify  it  For  my  part,  I  must  say 
that,  if  there  be  any  case  in  which  a  public 
body  is  going  beyond  its  powers,  I  do  not  see  any 
reason  why  the  Attorney- General  should  not 
interfere.  He,  of  course,  has  to  consider  whether 
in  his  discretion  it  is  worth  while  to  interfere 
before  he  allows  his  name  to  be  used.  But  any 
attempt  to  tie  him  down  to  rules  which  I  do  not 
know  to  exist  anywhere — or  to  tie  him  down  for 
the  first  time  by  rules — should  not,  I  think,  be 
allowed.  But  in  this  case  it  really  is  not  neces- 
•sary  to  go  into  that  question,  for  the  fact 
is  that  the  relators  are  also  plaintiffs.  They 
are  plaintiffs  and  they  are  ratepayers  in  the 
-county  of  London.  I  think,  therefore,  that 
there  is  no  doubt  whatever,  that,  in  the  com- 
bination of  information  and  bill,  the  suit  is 
properly  constituted,  and  the  case  made  against 
the  London  County  Council  properly  raised.  I 
do  not  at  all  accede  to  the  suggestion  which  was 
made  by  Mr.  Macnaghten  that  they  must  neces- 
sarily be  ratepayers,  and  that  you  cannot  have, 
at  any  rate  as  a  rule,  an  information  without  the 
relators  being  plaintiffs,  because  that  is  not  a  rule 
and  never  was.  Consider,  for  example,  all  the 
cases  of  charities  where  an  individual  may  not  be 
plaintiff;  but  there  are  constant  cases  of  indivi- 
duals interested  in  a  charity  appearing  as  relators 
to  an  information  by  the  Attorney- General. 
However,  in  the  present  case  these  relators  are 
as  a  matter  of  fact  also  plaintiffs,  and  we  are 
therefore  absolved  really  from  any  minute 
inquiry  as  to  the  degree  of  public  benefit  that 
may  be  concerned  in  the  information  so  as  to 
justify  the  Attorney-General  in  bringing  this 
action.  I  think  that  upon  all  the  grounds  that 
have  been  stated  the  case  for  the  London  County 
Council  fails,  and  that  it  must  be  held  that  they 
have  no  power  to  run  these  omnibuses.  The 
result,  therefore,  will  be  that  the  appeal  fails  and 
must  be  dismissed. 

Williams,  L. J. — I  entirely  agree  with  all  that 
has  been  said  by  the  Lord  Justice.  I  feel  that  I 
ought  to  say  a  word  or  two,  because  the  case  is  a 
^lse  of  some  importance ;  but  I  do  so  with  some 
hesitation,  partly  because  my  Lord  has  so  fully 
and  forcibly  expressed  the  law  upon  the  subject, 
and  secondly,  because,  if  I  tried  to  express  my 
view  in  a  few  words,  I  do  not  know  that  I  could 
do  so  in  better  words  than  those  which  have  been 
already  used  by  Cozens- Hardy,  J.  in  the  court 
below.  There  is  one  short  passage  in  his  judg- 
ment which  seems  to  me  to  express  the  whole 
ease.  "  It  seems  to  me,"  says  Oozens-Hardy,  J., 
"that  the  London  County  Council  are  really 
carrying  on  a  separate  and  distinct  business  as 
omnibus  proprietors.  They  do  not,  and  they 
«annot  lawfully,  convey  in  their  omnibuses  only 
passengers  from  and  to  their  tramways.  By  the 
Act  of  1848  for  regulating  hackney  and  stage 
'Carriages  in  and  near  London,  they  are  bound 


to  take  any  passenger  who  desires  a  ride,  and  is 
willing  to  pay  a  halfpenny,  provided  there  is  a 
vacant  seat.  The  running  of  omnibuses  in  the 
streets  of  London  is  certainly  not  expressly  autho- 
rised by  the  Act  of  1896,  and,  in  my  opinion,  it  is 
not  impliedly  authorised."  I  will,  however,  say  a 
word  or  two  about  the  points  which  have  been 
made  here.  These  points  seem  to  me  to  be  as 
follows — I  mean  the  points  made  on  behalf  of 
the  London  County  Council.  First  of  all,  it  is 
said  that  the  London  County  Council,  by  reason 
of  the  powers  granted  to  them  by  the  London 
County  Tramway  Act  of  1896  of  acquiring  the 
tramways,  and  the  property  of  the  tramways 
company,  and  running  the  tram-oars,  had,  in  the 
events  which  happened,  the  power  by  express 
words,  or  reasonable  implication  therefrom,  of 
running  these  omnibuses.  Secondly,  it  is  said 
that  the  London  County  Council  is,  by  virtue  of 
the  Local  Government  Act  of  1888,  in  the  position 
of  a  municipal  corporation  created  by  charter.  It 
is  eaid  that  it  has  the  same  power  of  action  and 
of  contracting  that  a  private  individual  would 
have,  even  although  the  running  of  these  omni- 
buses should  be  outside  the  statutory  power  of  the 
London  County  Council,  expressed  or  implied, 
unless,  indeed,  the  London  County  Council  for  the 
purpose  of  maintaining  and  running  the  omni- 
Duses  had  to  pome  upon  the  rates,  or  some  other 
fund,  which  is  appropriated  to  statutory  purposes. 
Now,  as  to  the  first  point,  I  think  that  the  express 
statutory  powers  do  not  extend  to  the  running  of 
these  omnibuses.  The  express  powers  relied  on 
are  those  contained  in  sect.  2  of  the  London 
County  Tramway  Act  of  1896,  which  was  an  Act 
to  enable  the  London  County  Council  to  work 
their  tramways,  and  for  other  purposes.  The 
other  power  relied  on  is  that  which  is  contained 
in  the  31st  section  of  the  London  County  Tram- 
way Act  of  1896.  My  Lord  has  already  pointed 
out  that  the  express  words  which  are  contained 
in  these  two  sections  do  not  cover  the  running  of 
these  omnibuses.  Of  course,  when  1  say  this,  I 
am  taking  the  same  view  of  the  facts  which 
Cozens- Hardy,  J.  did.  These  omnibuses  are  not 
run,  and  could  not  be  run,  even  if  it  were  neces- 
sary so  to  do,  solely  as  ancillary  to  the  tramway 
business.  They,  necessarily,  coming  from  the 
south  side  of  the  Thames  at  the  terminus  of  the 
tramway  lines  near  Westminster  Bridge,  and 
from  the  terminus  of  the  tramway  lines  on  the 
south  side  of  the  Thames  near  Waterloo  Bridge, 
by  a  route  over  the  two  bridges  and  along  the 
northern  side  of  the  Thames,  must  carry  pas- 
sengers who  wished  to  be  carried  in  that  direction, 
and  along  that  not  inconsiderable  distance, 
although  such  passengers  may  have  no  intention 
to  travel  by  the  tramways  at  all,  and  have  no 
intention  to  go  to,  or  come  from,  the  tramways  at 
all.  Then  it  is  said  that  the  power  to  run  these 
omnibuses  is  really,  although  not  within  the 
express  words  that  1  have  been  dealing  with, 
yet  expressly  or  impliedly  given  by  the  terms 
of  one  or  other,  or  both  of  those  sections. 
Now,  I  do  not  propose  to  go  any  further 
into  this  question.  In  the  case  of  Attorney- 
General  v.  Great  Eastern  Railway  Company 
(ubi  swp.\  Lord  Blackburn  in  bis  speech 
on  page  481  of  the  report  in  5  App.  Cas.,  and 
Lord  Watson  in  his  speech  on  page  486  of  the 
same  report,  both  it  will  be  observed  say  that 
where  you  have  got  a  body  exercising  statutory 
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powers  of  this  sort,  you  are  not  limited  to  the  ex- 
press  powers,  but  that  you  may  treat  the  powers 
as  extending  to  matters  which  are  expressly  or  by 
implication  included  in  the  express  powers.  They 

fo  on,  however,  to  point  out  that  if  you  cannot 
ring  the  matter  within  the  expressed  or  implied 
Sowers,  the  Legislature  must  be  held  to  have  pro- 
ibited  everything  which  yon  cannot  bring  within 
those  expressed  or  implied  powers.  I  mention 
that  now  because  it  is  a  convenient  moment  to  do 
so.  That  observation,  which  is  made  both  by 
Lord  Blackburn  and  Lord  Watson,  seems  to  me 
to  have  a  considerable  bearing  upon  the  order, 
which  it  was  right,  in  my  judgment,  that  the  court 
should  have  made  in  this  particular  case  I 
ought  to  add  this,  however :  When  one  is  dealing 
with  the  question  whether  the  power  of  running 
these  omnibuses  is  fairly  to  be  implied  from  the 
expressed  power  to  run  the  tramways — because, 
as  it  is  said,  it  is  found  very  convenient  for  the 
tramway  business  to  have  such  omnibuses — one 
has  not  only  to  take  into  consideration  that  those 
omnibuses  going  the  distance  and  the  route 
which  they  do  must  necessarily  take  passengers 
who  have  nothing  to  do  with  the  tramway  lines  or 
the  trams  at  all,  but  also  that  the  powers  of  the 
tramway  companies  are  very  strictly  defined  by 
the  General  Act— the  Tramways  Act  1870  (33  & 
34  Vict.  c.  78).  That  Act  deals  amongst  other 
things  with  the  power  to  make  bye-laws,  with  the 
fixing  of  the  fares  and  tolls,  and  with  various 
offences  which  may  be  committed  upon  the  tram 
lines.  And  it  seems  to  me  that  it  would  be  a 
very  strong  thing  to  say  that  you  must  include  the 
power  to  run  omnibuses  among  the  powers  implied 
from  the  grant  to  the  London  County  Council  of 
the  power  to  run  tramways.  The  power  to  run 
omnibuses  is  not  in  any  respect  governed  by  the 
elaborate  provisions  of  the  Act  ox  1870.  On  the 
contrary,  it  is  governed  by  a  statute  which  in 
many  respects  is  entirely  different  in  its  provi- 
sions— that  is  to  say,  the  Metropolitan  Stage 
Carriage  Act  of  1843.  That  is  all  I  propose  to 
say  as  to  the  first  point.  Now  1  will  deal  with 
the  second  point.  That  point  is  that  the  corpo- 
ration here  are  to  be  treated  really  as  if  it  were  a 
common  law  corporation  created  by  charter,  and 
having  all  those  powers  which  are  defined  by  the 
case  of  Sutton's  Hospital  (10  Co.  1),  which  was 
cited  by  Mr.  Haldane;  and  that  therefore  the 
London  County  Council  should  not  be  restrained 
here,  even  although  the  running  of  these  omni- 
buses should  be  outside  their  statutory  powers. 
Now,  that  argument  is  based  upon  sect.  2  of  the 
Local  Government  Act  of  1888.  That  section 
says :  "The  council  of  a  county  and  the  members 
thereof  shall  be  constituted  and  elected  and 
conduct  their  proceedings  in  like  manner,  and 
be  in  the  like  position  in  all  respects,  as  the 
council  of  a  borough  divided  into  wards,  sub- 
ject nevertheless  to  the  provisions  of  this  Act, 
and  in  particular  to  the  following  provisions," 
and  then  follow  some  provisions  relating  to 
qualification,  to  periods  of  election,  and  to 
other  matters  of  detail  of  that  sort.  Now  I 
read  that  section  as  if  it  had  said :  the  council  of 
a  county  created  by  this  statute  shall  be  consti- 
tuted, elected,  and  so  on,  in  like  position  in  all 
respects  as  the  council  of  a  borough,  subject, 
nevertheless,  to  the  provisions  of  this  Act.  It 
seems  to  me  that,  under  those  circumstances,  it 
is  impossible  to  hold  that  whereas  one  of  the  pro- 


visions of  this  Act  is  the  creation  of  this  corpora- 
tion— the  London  County  Council — those  words 
enable  you  to  say  that  this  corporation  is  to  be- 
treated  as  if  it  were  not  created  by  a  statute  at 
all,  but  had  been  created  by    a   common   law 
charter,  because  municipal  corporations  under  the- 
Act  of  1882  were  common  law  corporations  so 
created.    It  seems  to  me  that  so  to  read  sect.  2 
would  give  no  effect  to  the  words  "  subject,  never- 
theless, to  the  provisions  of  this  Act."  Further  than 
that  it  seems  to  me  that  this  is  a  mere  machinery 
section.    The  reason  why  I  call  attention  to  the 
sort  of  provisions  which  are  contained  in  sect.  2 
of  the  Local  Government   Act  of   1888  under 
letters  (a)  to  (e)  is  that  if  one  looks  at  the  part  of 
the  Municipal  Corporations  Act  of  1882 — begin- 
ning at  sect.  10  and  going  on  to  sect.  16 — one  will 
find  that  the  matters  that  are  provided  for   in 
those  sections  are  matters   of   machinery   and 
detail  just  of  the  same  character  as  those  whi-;h 
are  provided  for  in  the  provisions  of  sect  2  of  the 
Local    Government   Act   of   1888.    I   therefore- 
should  read  sect.  2  as  a  mere  machinery  section* 
dealing  with  the  constitution,  election  and  con- 
duct of  proceedings,  and  not  as  a  section  making 
a  radical  alteration  in  the  origin  and  incorporation 
of  the  county  council,  changing  it,  in  effect,  from 
a  corporation  incorporated  by  a  statute  for  the 
particular  purposes  mentioned  in  the  statute  to  a 
corporation  created  by  charter  outside  the  statute 
altogether.    I  will  just  add  on  that  point  that  if 
it  had  been  intended  to  make  any  such  provision 
one  would  not  have  expected  to  find  it  in  this 
machinery  section  at  all,  but  in  the  79th  section 
of  the  Act  of  1888.    Now,  another  matter  that  I 
wish  to  deal  with  is  that  it  is  suggested  or  argued 
to   a   certain  extent  that  the  London  County 
Council  could  not  be  restrained  because  they  cam 
maintain  and  run  their  omnibuses  without  coming 
upon  the  rates.    Well,  so  far  as  that  point  is  con- 
cerned, it  seems  to  me  that  there  is  absolutely 
nothing  in    it   because   that   point   admittedly 
depends  on  sect.  21  of  the  "  Vauxhall  Act,"  as  I 
will  call  it  for  shortness.    It  is  plain  that  that 
section   has  no   application   at  all  unless   the 
London  County  Council  are  able  to  satisfy  the 
court  that  that  which  they  are  doinp  in  running 
these  omnibuses  is  something  which  they  are 
doing  in  connection  with  the  tramways  under  the 
statutory  powers  which  they  have  to  run  tram  way  a 
Lastly,  there  has  been  an  argument  put  forward 
that  the  court  ought  not  to  grant  an  injunction 
in  this  case,  because  it  is  a  case  in  which  the 
Attorney-General  should  not  have  allowed  his 
name  to  have  been  used  at  all,  it  being  really  an 
application  by  some  omnibus  proprietors,  who  do 
not  like  the  competition  of  the  London  County, 
Council  for  the  purpose  of  preventing  if  they  can 
that  competition.    There  is  no    doubt  that   if 
there  was  anything  at  all  in  the  argument  in  this 
particular  case,  the  relators  are  at  all  events  rate- 
payers, and  as  such  would  have  a  right  to  ask  the 
Attorney -General  to  allow  his  name  to  be  used  to 
test  the  question  of  whether  the  running  of  these 
omnibuses  can  be  justified. 

Stirling,  L.J. — I  am  of  the  same  opinion. 
There  are  two  main  points  whioh  have  been 
argued  before  us  in  this  case.  The  first  is  as  to 
the  construction  of  sect.  2  of  the  London  County 
Tramway  Act  of  1896,  and  that  seems  to  have 
been  the  point  that  was  mainly  argued  before  the 
learned   judge   in    the   court    below  —  Cozens- 
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Hardy,  J.    As  regards  that,  I  do  not  propose  to 
saj  anything,  because  I  entirely  agiee  with  the 
conclusions  of  fact  and  of  law    at    which  the 
learned  judge  arrived,  and  for  the  same  reasons. 
But  out  of  respect  to  the  arguments  which  hare 
been  addressed  to  us,  I  should  like  to  say  a  few 
words  with  reference  to  the  second  point,  which, 
so  far  as  I  gather,  has  been  brought  out  for  the 
first  time    before    ourselves —that    is,  that   the 
London  County  Council  has  got  all  the  powers  of 
a  common  law  corporation.    Now,  unquestionably 
the  London  County  Council  is    a  creation    of 
statute,  for  it  was  created  by  the  Local  Govern- 
ment Act   of    1888.     That    does  not   end    the 
question,  because  it  may  be  that  the  statute  has 
conferred   upon   the    London    County    Council 
all  the  powers  of  a  common  law  corporation.    The 
incorporation  is  effected  by  sect.  79  of  the  Act 
of  1888,  which  says :  "  The  council  of  each  county 
shall  be  a  body  corporate  by  the  name  of  the 
county  council  with  the  addition  of  the  name  of 
the  administrative  county,  and  shall  have  per- 
petual succession  and  a  common  seal,"  ana  so 
forth.    Now,  the  first  observation  that  one  would 
make  there  is  that  that  section  at  any  rate  does 
not  confer  on  this  statutory  corporation  the  powers 
of  a  common  law  corporation.      Ag-un  there  is 
another  observation  that  I  may  make,  which  is 
this :  There  is  a  group  of  clauses  in  the  Act  of 
1888   beginning   with    sect.  3,  which  is  headed, 
H  Powere  of  County  Councils,"  and  we  do  not  find 
any  such  express  power  conferred  there.    It  is 
not  there  expressly  enacted  anywhere  that  the 
powers  of  the  county  councils  are  to  be  those  of 
the  common  law  corporations.     What  is  relied 
upon  are  the  words  which  are  found  in  sect  2, 
sub-sect.  1  of  the  Act,  the  first  two  sections 
being  grouped  together  under  the  head  of  "  Con- 
stitution of  County  Council."    What  is  said  there 
is  this,    "The   council   of  a   county    and   the 
members  thereof  shall  be  constituted  and  elected 
and  conduct  their  proceedings   in  like  manner, 
and  be  in  tne  like  position  in  all  respects,  as  the 
council  of  a  borough  divided  into  wards,  subject 
nevertheless  to  the  provisions  of  this  Act."    Now 
the  way  in  which  it  is  proposed  that  we  should 
hold  that  the  powers  of   the   London  County 
Council  are  those  of  a  common  law  corporation 
is  this :  We  are  referred  to  the  Municipal  Corpo- 
rations Act  cf  1882  to  find   the  position  of  a 
council  of  a  borough,  and  sect.  10,  sub-sect.  1,  is 
relied  upon.    It  enacts  that:    "The   municipal 
corporation  of   a   borough  shall  be  capable  of 
acting  by  the  council  of  the  borough,  and  the 
council  shall  exercise  all  powers  vested  in  the 
corporation   by  this  Act  or  otherwise."     Now, 
the  first  observa'ion   that    occurs    to   me  upon 
that  is  that  the  council   of  the  county    is  not 
to  be  in  a  like  position  in  all  respects  as  the 
council  of  a  borough,  but   only  of  a  particular 
class  of  borough  —  namely,   the  council   of   a 
borough    divided     into    wards.      I    apprehend 
that  that  qualification  points  to  something  which 
is  peculiar  to  the    position   of    the  council  of 
a  borough  divided  into  wards,  and  which  distin- 
guishes it  from  a  council  of  a  borough  which  is 
not  divided   into  wards.      And  if  the  sections 
which  follow  sect.  10  of  the  Municipal  Corpora* 
tions  Act  of  1882    are  looked  at  it  is  found 
that  there  are  peculiarities  which  distinguish  a 
council  of  a  borough  divided  into  wards  from 
tuo*e  which  are  not.    But  in  the  second  place 


tbere  is  this  remarkable  difference :  The  council 
of  a  borough  is  not  a  municipal  corporation.    The 
municipal  corporation  is,   generally  speaking  at 
any  rate,  a  common  lav  corporation  created  by 
charter;  and  the  way  in  which  the  Legislature- 
has  thought  fit  to  confer  powers  upon  the  munir 
cipal  corporation  of  a  borough  is  this :   "  Shall 
exercise  all  powers  vested  in  the  corporation  by 
this  Act  or  otherwise."    So  that  the  council  of  a 
borough  is  to  exercise  all  the  powers  of  a  common 
law  corporation  and  the  municipal  corporation  of 
a  borough.    Nowf  if  tae  words  "  in  a  like  position 
in  all  respects,"  were  intended  to  refer  to  powers 
it  seems  to  me  that  we  should  arrive  at  this 
extraordinary    conclusion,  because    there    is  no 
separate    corporation    here    whose    powers   the 
council  are  to  exercise.    The  council,  oy  sect.  79, 
is  itself  the  corporation ;  and  it  neems  to  me  that 
this  would  be  a  very  elaborate  way  of  really  saying 
nothing  at  all  about  the  powers,  because  we  should 
be  still  driven  back  to  sect.  79  or  the  subsequent 
sections,  namely,  sect.  3  and  the  following  sections 
which  do  confer  powers  on  the  county  councils.    I 
come  to  the  same  conclusion,  therefore,  as  my 
learned  brothers,  that  really  sect.  2  in  this  portion 
of  it  does  not  relate  to  the  powers  of  county 
councils   at   all,    but   is    simply    dealing    with 
matters  which  relate  to  their  constitution,  or 
in  other  words,  as  Williams,  L.  J.  described  it,  it 
is   a    "machinery    section."    Now,    that   being 
so,  the  London  County  Council  is  left  simply* 
in  the  position  of  a  statutory  corporation  and 
anything    which    is    beyond    the    powers   con- 
ferred upon  it  by  statute  must  be  taken  according 
to  the  decision  to  be  in  terms  prohibited.    That 
brings  me  to  the   last   point   which    has    been 
argued  before   us — namely,    that   there  is   not 
sufficient  ground  for  the  Attorney-General  inter- 
fering and  bringing  the  action  in  this  case  to 
prevent  the  exercise  and  abuse  of  the  powers. 
Now,  that  argument  is  based  upon  the  opinion 
expressed  by  James,  L.J.  in  the  case  of  Attorney- 
General  v.  Great  Eastern  Railway  Company  (40 
L.  T.  Rep.  265;  11  Ch.  Div.  449;   on  appeal,  42 
L.  T.  Rep.  810 ;  5  App.   Cas.  473),  which,  at  the 
time,  was  dissented  from  by  Baggallay,  L.J.  in 
the  same  case.    It  does  not  seem  to  me  necessary 
on  this  occasion  to  say  anything  or  decide  any- 
thing as  to  the    point    upon  which   those   two 
learned  judges  differed,  because  James,  L. J.  him- 
self, at  page  483  of  the  report  in  11  Ch.  Div.,  says 
this:  "Where  a  company  intrusted  with  large 
powers  is  deliberately  violating  an  express  enact- 
ment, or  disregarding  an  express  prohibition  of 
the  Legislature,  it  is   really  committing  a  mis- 
demeanour, and  ought  to  be  at  once  stopped." 
Now,  it  seemo  to  me  that  here  the  London  County 
Council  is  violating  an  express  enactment  upon 
the  facts  which  have  been  found  by  the  learned 
judge  in  the  court  below,  and  with  which  finding 
we  agree,  because  by  sect.  68  of  the  Local  Govern- 
ment Act  of  1888,  it  is    provided   that:    UA11 
receipts  of  the  county  council,  whether  for  general 
or  special  county  purposes,  shall  be  carried  to  the 
County  Fund,  and  all  payments   for  general  or 
special  county  purposes  shall  be  made  in  the  first 
instance  out  of  the  fund "     That  is  a  section 
which  was  introduced  for   important  purposes. 
The  London  County  Council   (Vauxhall  Bridge 
Tramways)  Act,  1896,  creates  an  exception  from 
that    general  rule,   but  it   only    authorises  the 
exception  in  the  case  of  receipts  and  expenditure 
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in  connection  with  tramways.  And  the  moment 
yon  arrive  at  the  conclusion  at  which  Cozens- 
Hardy,  J.  arrived,  and  with  which  we  agree,  that 
the  London  County  Council  are  really  carrying 
on  an  independent  business  of  omnibus  proprietors, 
the  exception  created  by  sect.  21  of  that  Act  no 
longer  applies.  Therefore  in  respect  of  that  the 
London  County  Council  must  obey  the  injunction 
which  is  contained  in  sect.  68  of  the  Local  Govern- 
ment Act  of  1888.  It  seems  to  me,  therefore, 
that  the  case  is  brought  within  the  very  rule  laid 
down  in  Attorney -General  v.  Cheat  Eastern  Rail- 
way Company  {ubi  sup.)  by  James,  L. J.  himself, 
and  that  the  declaration  in  this  case  has  been 
properly  made,  and  the  injunction  properly 
granted.  The  appeal  must  therefore  be  dismissed 
with  costs.  Appeal  dismissed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitors  for   the  respondents,  Hicks,  Darns, 
and  Hunt. 


HIGH    COURT    OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Jan.  17  and  18, 1901. 

(Before  Brtjcb  and  Phillimobb,  JJ.) 

Jonbs  (app.)  v.  B0B8ON  (resp.).(a) 

Coal  mines — Explosives — Statutory  rule — "  Notice 
shall  be  given"  as  Secretary  of  State  "may 
direct " — Prevention  of  contravention  of  rules — 
Coal  Mines  Regulation  Acts  1887  (50  &  51  Vict. 
a.  58),  s.  50,  and  1896  (59  &  60  Vict.  c.  43).  s.  6. 

By  sect  6  of  the  Coal  Mines  Regulation  Act  1896 
(which  is  to  be  read  with  the  Coal  Mines  Regu- 
lation Act  1887)  a  Secretary  of  State  is  em- 
powered on  being  satisfied  that  any  explosive  is 
or  is  likely  to  become  dangerous  by  order  "  of 
which  notice  shall  be  given  in  such  manner  as 
he  may  direct "  to  prohibit  the  use  thereof  in 
any  mine,  &c.  And  by  sect.  50  of  the  Coal 
Mines  Regulation  Act  1887  the  owner,  agent, 
ami  manager  of  a  mine  in  the  event  of  any 
contravention  of  or  non-compliance  with  any 
such  rule  "  by  any  person  whomsoever  "  are  each 
to  be  guilty  of  an  offence  against  the  Act  unless 
he  proves  that  he  had  taken  all  reasonable 
means  by  publishing  and  to  the  best  of  his  power 
enforcing  such  rule  to  prevent  such  contravention 
or  non-compliance. 

Meld,  thai  a  rule  made  by  a  Secretary  of  State 
under  sect  6  of  the  Coat  Mines  Regulation  Act 
1896  is  valid  and  binding  though  there  is  no 
evidence,  except  the  fact  that  he  had  made  the 
order,  to  show  that  the  Secretary  of  State  was 
satisfied  that  the  explosive  referred  to  in  the 
order  was  or  was  likely  to  become  dangerous,  and 
no  evidence,  except  the  publication  of  such  rule 
under  the  Rules  Publication  Act  1893,  of  notice 
of  such  rule  being  given. 

Held,  further,  that  a  manager  of  a  mine  may  be 
guilty  of  an  offence  under  sect.  50  of  the  Coal 
Mines  Regulation  Act  1887  where  the  explosive 
improperly  used  was  brought  into  the  mine  by 
one  of  the  workmen  without  his  knowledge  or 
authority. 

-Case  stated  by  the  justices  of  the  county  of 

Glamorgan  sitting  at  Aberdare. 

(•)  Reported  by  J.  Andrew  Strahan,  Esq.,  Barrliter-at-Law. 


On  the  6th  June  1900  an  information  was  laid 
by  the  respondent  that  the  appellant  on  or  about 
the  7th  May  1900,  being  the  certified  manager  of 
a  certain  coal  mine,  situate  in  the  parish  of  Aber- 
dare in  the  said  county,  known  as  the  Aberdare 
Merthyr  Colliery,  unlawfully  did  contravene  and 
did  not  comply  with  rule  4  of  the  Explosives  in 
Coal  Mines  Order  of  the  24th  May  1899,  made 
under  sect.  6  of  the  Coal  Mines  Regulation  Act 
1896  (59  &  60  Vict.  c.  43),  to  be  observed  in  the 
said  mine  by  him  as  such  manager  thereof — to 
wit,  by  allowing  detonators  to  be  used  in  the 
mine,  in  respect  of  which  detonators  the  following 
conditions  required  by  such  rule  had  not  been 
observed — namely,  that  detonators  shall  be  under 
the  control  of  the  owner,  agent,  or  manager  of 
the  mine  or  some  person  specially  appointed  in 
writing  by  the  owner,  agent,  or  manager  for  the 
purpose,  and  shall  be  issued  only  to  shot  fixers  or 
other  persons  specially  authorised  by  the  owner, 
agent,  or  manager  in  writing. 

This  information  came  on  for  hearing  on  the 
12th  June  1900,  and  the  justices  convicted  the 
appellant  and  fined  him  101.  and  costs. 

The  proceedings  were  taken  under  rule  4  of  the 
Explosives  in  Coal  Mines  Order,  the  24th  July 
1899,  which  is  as  follows : 

On  and  after  the  1st  day  of  October  1899  no  detonator 
shall  be  used  in  any  mine  unless  the  following  condition* 
are  observed  :  (a)  Detonators  shall  be  nnder  the  control 
of  the  owner,  agent,  or  manager  of  the  mine  or  some 
person  specially  appointed  in  writing  by  the  owner, 
agent,  or  manager  for  the  purpose,  and  shall  be  issued 
only  to  shot  firers  or  other  persons  specially  authorised 
by  the  owner,  agent,  or  manager  in  writing;  (6)  Shut 
fliers  and  other  authorised  persons  shall  keep  all  detona- 
tors issued  to  them  until  about  to  be  used  in  a  securely 
looked  case  or  box  separate  from  any  other  explosive. 

This  order  was  issued  under  the  nowers  given 
by  sect.  6  of  the  Coal  Mines  Regulation  Act  1896 
(59  &  60  Vict.  c.  43),  which  is  as  follows : 

A  Secretary  of  8tate,  on  being  satisfied  that  any 
explosive  is  or  is  likely  to  become  dangerous,  may,  by 
order  of  whioh  notice  shall  be  given  in  snoh  manner  as 
he  may  direct,  prohibit  the  use  thereof  in  any  mine  or 
any  class  of  mines,  either  absolutely  or  subject  to  oco- 
ditions,  and  the  provisions  of  the  principal  Act  as  to 
contraventions  of  general  rules  shall  apply  to  contra- 
ventions of  snoh  prohibition. 

At  the  hearing  the  solicitor  for  the  respondent 
handed  in  to  the  court  a  Government  printers' 
copy  of  the  order  purporting  to  have  been  made 
by  a  Secretary  of  State  under  sect  6  of  the  Coal 
Mines  Regulation  Act  1896 ;  and  it  was  proved 
and  the  justices  found  as  facts  as  follows :  That 
the  appellant  was  the  certificated  manager  of  the 
Aberdare  Merthyr  Colliery ;  that  detonators  were 
used  in  the  colliery ;  that  the  appellant  as  snoh 
manager  of  the  colliery  received  from  Alfred 
Phillips  Jones,  the  agent  of  the  colliery,  a  copy 
of  the  order  of  the  24th  July  1899,  with  instruc- 
tions from  him  to  see  the  provisions  of  snoh 
order  carried  out ;  that  thereupon  the  appellant 

Sive  detonators  to  the  nnder-manager,  Daniel 
avies,  with  verbal  instructions  to  issue  them  to 
the  workmen  as  required  at  the  face  of  the  work- 
ings—that is,  the  workmen's  working-place — and 
that  the  appellant  appointed  one  John  A.  Lewis 
to  be  the  shot  firer  by  an  entry  made  in  the 
journal  of  the  colliery ;  that  the  appellant  did  not 
make  any  appointment  in  writing  placing  detona- 
tors under  the  control  of  any  person,  and  no  such 


MAGISTRATES'   CASES. 


127 


Q.B.  Drv.] 


Jonks  (app.)  v.  Robson  (reap.). 


[Q.B.  Dit. 


person  was  appointed  in  writing  by  the  owner  or 
agent;  that  Daniel  Davies,  the  under-manager, 
did  not  issue  detonators  as  verbally  directed  by 
the  appellant  to  the  workmen  at  their  working - 
places;  that  the  workmen  applied  at  the  office  of 
the  colliery  to  Daniel  Davies  for  detonators,  and 
he  supplied  them ;  that  shortly  before  the  7th 
May  1900  one  John  Lewis,  a  comer  in  the  colliery, 
applied  to  Daniel  Davies  for  detonators  and  was 
told  there  were  none  at  the  colliery ;  that  John 
Lewis  thereupon  bought  seven  detonators  at  an 
ironmonger's  shop  and  took  them  into  the  mine 
without  the  knowledge  of  the  appellant;  that 
John  Lewis  charged  a  blasting  hole  and  applied 
one  of  the  detonators  so  bought  by  him  ana  sent 
for  John  A  Lewis,  the  appointed  shot  firer,  to  fire 
the  charge ;  that  blasting  charges  in  the  colliery 
were  exploded  by  electricity  applied  by  John  A. 
Lewis,  the  shot  firer ;  that  upon  this  particular 
occasion  the  charge  missed  fire,  and  the  said  John 
Lewis  withdrew  the  detonator,  and  whilst  he  was 
handling  it  it  exploded  and  blew  his  hand  off. 

At  the  hearing  before  the  justices  it  was  argued 
on  behalf  of  the  appellant :  (a)  That  notice  of  the 
order  of  the  24th  July  1899  was  necessary,  and 
had  not  been  proved ;  (b)  that  no  proof  had  been 
given  on  the  part  of  the  respondent  of  the  making 
•y  a  Secretary  of  State  of  the  alleged  order  of  the 
24th  July  1899  set  forth  in  the  information; 
(c)  that  no  proof  had  been  given  of  any  direction 
by  a  Seervtary  of  State  as  to  the  manner  in  which 
notice  should  be  given  of  the  making  of  such 
order;  and  (d)  that  there  was  no  proof  of  any 
snch  notice  having  been  given  of  the  making  of 
•rich  order  as  required  by  sect  6  of  the  Goal 
Mines  Regulation  Aot  1896. 

It  was  also  contended  that  upon  the  evidence 
it  was  clear  that  no  detonators  were  issued  by  the 
under  manager  on  the  7th  May  1900,  the  date 
mentioned  in  the  information,  and  that  there 
were  no  detonators  then  under  his  control,  and 
that  the  detonators  used  by  the  man  John  Lewis 
having  been  taken  by  him  into  the  mine  surrep- 
titiously never  got  into  the  possession  of  the 
owner,  agent,  or  manager,  and  could  not  there- 
fore be  under  their  control  within  the  meaning  of 
the  said  order. 

The  justices  were  of  opinion  as  to  contentions 
(*)>  (6)»  (<0,  and  (d)  (sup.)  that  the  printed  docu- 
ment was  in  itself  sufficient  evidence  of  the 
alleged  order  of  the  24th  July  1899,  having  been 
made  by  a  Secretary  of  State,  and  the  printing  of 
such  document  was  in  itself  sufficient  evidence  of 
a  direction  of  a  Secretary  of  State  as  to  the 
manner  in  which  notice  should  be  given  of  the 
making  of  such  order.  They  were  of  opinion  that 
the  sending  of  the  order  by  A.  P.  Jones  to  the 
appellant  was  also  sufficient  evidence  of  such 
notice  having  been  given  within  the  meaning  of 
sect  6  of  the  Coal  Mines  Regulation  Act  1896. 

As  to  the  other  contention  the  justices  found 
that  although  no  detonators  were  issued  by  the 
under  manager  on  the  7th  May  1900,  yet  it  was 
the  practice  at  the  mine  to  allow  Daniel  Davies 
the  under  manager  to  have  the  control  of  the 
detonators  he  not  being  a  person  specially 
appointed  in  writing  for  the  purpose,  and  it  was 
the  practice  for  him  to  issue  detonators  to  per- 
sons other  than  shot  firers  or  other  persons 
specially  authorised  in  writing. 

The  questions  of  law  for  the  opinion  of  the 
court  were :  Was  the  printed  document  produced 


sufficient  proof  of  the  making  of  the  order  of 
the  24th  July  1899  by  the  Secretary  of  State; 
and  was  the  printing  of  such  document  sufficient' 
evidence  of  a  direction  by  the  Secretary  of  State 
as  to  the  manner  in  whicn  notice  should  be  given, 
of  the  making  of  the  order ;  and  was  the  send- 
ing of  the  order  by  the  agent  of  the  colliery  to 
the  appellant  sufficient  evidence  of  such  notice' 
having  been  given  as  required  by  sect.  6  of  the 
Act  of  1896 ;  and  were  the  justices  right  in  con- 
victing the  appellant  on  the  ground  that  although 
no  detonators  were  issued  by  the  under-manager 
on  the  7th  May  1900,  yet  the  practice  of  the  mine 
was  to  place  detonators  under  the  control  of  the 
under-manager  who  was  not  specially  appointed 
for  the  purpose  in  writing,  and  for  him  to  issue 
detonators  to  persons  other  than  shot  firers  or 
other  persons  specially  authorised  in  writing  P 

Francis-  Williams,  Q.O.  (Trevor  Lewis  with  him) 
for  the  appellant. — We  rely  upon  three  points. 
In  the  first  place  there  is  no  evidence  that  the 
Secretary  of  State  was  satisfied  that  this  explo- 
sive was  dangerous ;  and  in  the  second  place  there 
is  no  evidence  that  he  has  given  notice  of  the 
new  rule  as  required  by  sect.  6  of  the  Goal  Mines 
Regulation  Aot  1896.  These  two  points  go  to 
the  validity  of  the  order  itself.  In  the  third 
place  we  say  there  is  no  evidence  of  any  breach  of 
the  order  on  the  day  on  which  the  explosion  took 
place.  The  offence  alleged  in  the  information  is 
that  we  allowed  detonators  to  be  used  on  that 
day — 7th  May  1899.  The  whole  evidence  shows- 
that  we  did  nothing  of  the  kind.  There  were  aa 
a  matter  of  fact  no  detonators  in  the  mine  on 
that  day  at  all  belonging  to  us.  The  man  who 
used  this  detonator  did  not  receive  it  from  us,  but 
bought  it  himself,  and,  as  the  case  expressly 
finds,  brought  it  into  the  mine  without  our 
knowledge. 

H.  Sutton  for  the  respondent. — It  cannot  now 
be  contended  that  the  Secretary  of  State  was  not 
satisfied  that  this  explosive  was  dangerous.  The 
making  of  the  order  by  him  is  sufficient  evidence 
of  this.  Nor  can  it  be  contended  that  it  is  neces- 
sary to  show  he  gave  notice  of  the  rule  to  the 
appellant.  The  words  of  sect.  6  as  to  giving 
notice  are  simply  directory,  and  the  notice  is 
perfectly  valid  even  though  no  notice  is  given. 
It  has  been  published  in  the  manner  set  out  in 
the  Rules  Publication  Act  1893,  ss.  1,  3, 
and  see  Be  Miller  (8  E.  &  B.  321,  at  p.  332). 
Besides,  this  maxim  applies  to  both  these  objec- 
tions that  official  acts  are  presumed  to  have  been 
done  regularly  until  the  contrary  is  shown. 
There  is  no  evidence  here  that  the  acts  were  done 
irregularly.  As  a  matter  of  fact  the  appellant 
had  notice  of  the  rule  though  it  may  not  have 
been  from  the  Secretary  of  State  himself.  As  to 
the  objection  of  substance  no  doubt  the  summons 
is  not  well  drawn,  but  there  are  two  answers  to 
the  objection.  In  the  first  place  under  Jervis* 
Act  (11  &  12  Vict.  c.  43,  s.  1)  the  time  at  which 
an  offence  is  alleged  to  have  been  committed  is 
immaterial,  and  in  the  second  place  by  sect.  50  of 
the  Goal  Mines  Regulation  Act  1887  the  burden 
is  thrown  on  the  appellant  to  show  that  he  took  all 
the  care  possible  to  prevent  the  contravention  of 
the  rule. 

Francis-  Williams,  Q.C.  in  reply. — The  fact  that 
no  detonators  were  on  that  day  in  the  manager's 
band  is  surely  the  best  possible  evidence  that  the 
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manager  took  all  possible  means  to  prevent  the 
misuse  of  them. 

]  Bruce,  J. — Two  points  have  been  taken  in  this 
case.  The  first  relates  to  the  question  whether 
the  order  of  the  Secretary  of  State  is  valid  and 
binding.  The  provision  for  making  the  rule  is 
contained  in  sect.  6  of  the  Goal  Mines  Regulation 
Act  1896.  The  first  point  was  that  it  did  not 
appear  that  the  Secretary  of  State  had  been  satis- 
fied or  that  any  evidence  had  been  laid  before  him 
that  this  explosive  was  or  was  likely  to  become 
dangerous.  I  think  that  the  fact  that  the  secre- 
tary has  undoubtedly  made  an  order  is  sufficient 
evidence  that  he  was  satisfied  that  it  was  likely 
to  become  dangerous.  The  main  point  relied 
upon  for  the  appellant  was  that  there  was  no 
evidence  that  any  notice  had  beea  given  by  the 
Secretary  of  State  of  the  order  or  that  any  direc- 
tion bad  been  given  as  to  the  manner  in  which 
the  notice  should  be  published.  I  am  not  satis- 
fied, after  considering  the  evidence  given  on 
behalf  of  the  respondent,  that  any  notice  was  in 
fact  given  by  the  Secretary  of  State  or  that  he 
did  direct  in  what  manner  the  notice  should  be 
published,  and  therefore  I  am  driven  to  consider 
whether  the  giving  of  the  notice  by  the  Secretary 
of  State  is  a  condition  precedent  to  the  order 
coming  into  force.  I  think  it  is  not.  It  seems 
to  me  that  the  directions  contained  in  the  section 
about  notice  are  directory  only;  that  the  order 
comes  into  force  when  it  is  made  by  the  Secretary 
of  State ;  and  although  power  is  given  to  him  to 
give  notice  and  to  direct  how  notice  shall  be  given 
of  th*  order,  yet  that  is  not  essential  to  the  order 
coming  into  force,  but  is  merely  directory,  and 
the  fact  that  no  notice  is  gjjen  does  not  prevent 
the  order  from  operating.  Therefore  I  think  the 
order  was  good  and  valid,  although  there  is  no 
evidence  of  any  notice  having  been  given  by  the 
Secretary  of  State  or  of  any  direction  as  to  how 
the  notice  should  be  given.  The  next  point  is 
whether  there  was  any  evidence  of  the  commis- 
sion of  the  offence  on  the  7th  May,  the  day 
mentioned  in  the  information.  I  have  some 
difficulty  in  finding  that  there  was  evidence  that 
the  appellant  allowed  the  detonators  to  be  used ; 
but  I  think  it  was  undoubtedly  proved  that  on 
that  day  detonators  were  nsed  in  the  mine.  It 
has  also  been  proved  that  the  appellant  was  at 
the  time  the  manager  of  the  mine.  Now,  sect  50 
of  the  Act  of  1887  provides  that  "  Every  person 
who  contravenes  or  does  not  comply  with  any  of 
the  general  rules  in  this  Act  shall  be  guilty  of  an 
offence  against  this  Act,  and  in  the  event  of  any 
contravention  of  or  non-compliance  with  any  of 
the  said  general  rules  in  the  case  of  any  mine  to 
which  this  Act  applies,  by  any  person  whomso- 
ever, the  owner,  agent,  and  manager  shall  each  be 
guilty  of  an  offence  against  this  Act  unless  he 
proves  that  he  had  taken  all  reasonable  means  by 
publishing,  and  to  the  best  of  his  power  enforcing, 
the  said  rules  as  regulations  for  the  working  of 
the  mine,  to  prevent  such  contravention  or  non- 
compliance." The  respondent  has  satisfied  as 
that  the  rule  in  question  is  a  rule  coming  within 
the  meaning  of  this  section.  We  therefore  have 
it  proved  that  there  was  undoubtedly  a  contra- 
vention by  some  person  of  the  rule  on  the  7th 
May.  We  also  have  it  proved  that  the  appellant 
was  the  manager  of  the  mine  without  finding 
whether  he  had  allowed  the  particular  act  to  be 
committed  on  the  7th  May.    The  act  was  com- 


mitted; he  was  the  manager  at  the  time;  and 
therefore  he  must  be  taken  to  be  responsible  for 
it  unless  he  satisfies  the  justices  that  he  has 
taken  all  reasonable  means  to  enforce  the  rales 
and  regulations  in  the  mine  and  to  prevent  any 
contravention  of  them.  It  does  not  appear  to 
me  that  the  justices  have  considered  that,  and 
therefore  if  the  appellant's  counsel  had  wished  it 
we  should  have  sent  the  case  back  to  them  in 
order  that  they  might  consider  the  point.  But 
as  we  are  not  asked  to  do  this,  I  think  we  must 
come  to  the  conclusion  that  the  justices  have 
acted  simply  upon  the  fact  that  there  was  a  non- 
compliance on  the  7th  May,  and  have  found  that 
the  appellant  was  manager  of  the  mine  at  the 
time.  Therefore  he  becomes  responsible  under 
this  section  for  the  act  which  was  committed  on 
that  day  by  another  person.  The  justices  have  not 
found  that  he  allowed  the  detonators  to  be  used. 
It  was  not  necessary  that  they  should  have  found 
that ;  but  we  must  take  it  that  they  would  pro- 
bably have  found  that  he  had  not  taken  the  best 
means  in  his  power  to  prevent  them  from  being 
used.  Therefore  I  have  come  to  the  conclusion 
that  we  must  hold  that  the  justices  acted  rig 
and  that  the  appellant  bad  committed  the  o2 
with  which  he  was  charged. 

Phillimore,  J. — I  am  of  the  same  opinion.  I 
will  only  say  as  to  the  last  point  touched  upon  by 
my  learned  brother  that  when  the  prosecution  had 

S roved  that  there  had  been  an  illegal  use  of 
etonators,  and  that  the  appellant  was  manager 
of  the  mine,  they  had  proved  all  that  was 
requisite.  The  burden  of  proving  the  further 
point  lay  on  the  appellant.  I  agree  that  the  form 
of  the  summons  was  confusing,  and  that  it  would 
have  been  fair  to  the  appellant  if  there  had. been 
any  chance  of  his  being  acquitted,  to  send  down 
that  point  for  reconsideration,  and  if  the  appel- 
lant's counsel  had  pressed  us,  we  should  have 
done  so :  but  I  think  ne  was  wise  in  not  pressing 
us,  for  it  seems  clear  unou  the  evidence  that  no 
magistrate  could  have  found  that  the  appellant 
had  taken  all  reasonable  means  to  prevent  con- 
travention of  the  rule.  The  summons  is  puzzling 
because  it  is  misconceived.  It  is  no  offenot 
per  se  to  allow  an  illegal  act  to  be  done ;  it  is  an 
offence  to  cause  such  an  act  to  be  done,  or  possibly 
to  direct  it  to  be  done.  The  offence  here  arises 
out  of  the  statutory  provisions,  and  upon  the 
principle  Omne  majus  oontinet  in  se  muuu 
adopted  by  the  court  for  the  consideration  of 
Grown  Cases  Reserved  in  Beg.  v.  West  (77  L.  T. 
Rep.  536;  (1898)  1  Q.  B.  174).  I  am  of  opinion 
that   the   conviction   was    good   and    most   be 

rmea'  Appeal  dismissed. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  and 
Gray,  for  Linton  and  C.  and  W.  KenshoU, 
Aberdare. 

Solicitor  for  the  respondent,  Solicitor  of  the 
Treasury. 
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KING'S  BENCH  DIVISION. 

Friday,  Jan.  25, 1901. 

(Before  Bruce  and  Phillimore,  JJ.) 

Mayor,  Ac,  op  Southend- on-Sea  (apps.)  v. 

Archer,  (resp.) 
.Mayor,  Ac.,  of  Southend-on-Sea  (apps.)  v. 

Romanis.  (resp.).  (a) 
Local  government — Buildings — Bye-laws — Tempo- 
rary wooden  structure* — "  New  building  "  within 
meaning  of  bye-law— Public  Health  Act  1875 
(38  A  39  Vict.  c.  55),  s.  157. 

Under  the  powers  given  by  sect.  157  of  the  Public 
Health  Act  1875  to  voice  bye-laws  with  respect 
to  the  structure  of  new  buildings,  an  urban 
sanitary  authority  made  a  bye-law  that  every 
person  who  should  erect  a  "  new  building  "  should 
cause  such  building  to  be  constructed  of  good 
bricks,  stone,  or  other  hard  and  incombustible 
materials  properly  put  together. 

A  wooden  structure,  measuring  about  ldft.  by  1ft. 
with  a  height  of  10ft.,  was  erected  as  a  cover  for 
a  large  weighing-machine  on  an  esplanade  where 
the  public  stopped  for  the  purpose  of  using  the 
weighing-machine.  It  had  a  wooden  framing  on 
all  four  sides,  a  wooden  roof,  and  a  wooden  floor 
resting  on  joints,  but  was  not  fixed  to  the  soil, 
and  had  no  foundations.  It  was  used  only 
daring  the  summer  season,  when  it  was  open 
daily,  but  was  closed  at  night,  and  no  person 
remained  therein  at  night.  It  had  no  sanitary 
arrangements  or  provision  for  lighting  or 
heating. 

A  similar  wooden  structure,  measuring  about  9ft. 
by  7/1  with  a  height  of  7ft.,  was  erected  and 
used  during  the  summer  months  for  the  sale  of 
liaht  refreshments.  It  was  put  up  at  the  begin- 
ntng  of  each  season,  and  at  the  end  of  the  season 
was  taken  down  and  removed.  It  was  made  of 
wood  with  a  roof  of  canvas  on  wooden  cross 
pieces.  It  had  no  sanitary  arrangements  or 
provision  for  lighting  or  heating,  and  it  rested 
on  the  ground  without  being  fixed  to  the  soil, 
and  had  no  foundations.  It  was  daily  used 
as  a  shop  for  the  sale  of  light  refreshments 
from  an  opening  in  front  for  that  purpose, 
and  was  locked  up  at  night  and  no  person 
remained  therein : 

Held,  that  neither  of  these  wooden  structures  was 
a  "new  building"  within  the  meaning  of  the 
Act  of  Parliament  or  the  bye-law. 

Mayor,  Ac.,  of  Southhndon-Sea  (apps.)   v. 

Archer  (resp.). 
-Gabs  stated  by  justices  of  the  peace  for  the 
borough  of  Southend-on-Sea  sitting  as  a  court  of 
summary  jurisdiction. 

The  respondent  was  summoned  on  the  informa- 
tion of  the  appellants,  acting  as  the  sanitary 
authority  for  the  borough  of  Southend-on-Sea,  for 
that  he  (the  respondent)  did  within  six  months 
prior  to  the  date  of  the  information  unlawfully 
«rsot  a  new  building — namely,  a  weighing- 
machine  house,  without  causing  such  building  to 
be  inclosed  with  walls  constructed  of  good  bricks, 
stone,  or  other  hard  and  incombustible  materials 
properly  bonded  and  solidly  put  together, 
contrary  to  No.  11  of  the  bye-laws  in  force 
in  the  borough  with  respect  to  new  streets  and 
buildings. 

(«)  Reported  by  W.  W.  Oam.  E«q.,  Barrlstar-at-Law. 

Mag.  Cab.— Vol.  XX. 


At  the  hearing  the  following  facts  were 
proved : — 

That  the  structure  was  erected  by  the  defen- 
dant within  six  months  of  the  information  as,, 
and  was  used  for,  a  house  or  shelter  for  a  large 
weighing-machine  on  the  esplanade  on  the  sea. 
front  where  the  public  passing  along  could  and 
did  stop  for  the  purpose  of  using  the  weighing- 
machine  ;  that  the  erection  was  used  only  during 
the  summer  months,  and  could  readily  be  moved, 
being  made  in  sections  for  that  purpose 

That  the  structure  measured  10ft.  4in.  by  7ft., 
with  a  height  of  10ft.  in  front  and  84ft.  at  the 
rear;  that  it  consisted  of  wood  framing  closely 
boarded  with  match-boarding  on  all  four  side*, 
and  had  an  opening  7ft.  wide  in  front  which  was 
open  during  business  hours  but  closed  at  n^ght 
with  wooden  shutters  and  secured  by  bolts  inside* 
and  there  was  also  a  door  which  was  locked  at 
night.  .-i 

It  had  a  wooden  floor  close-boarded  and  placed 
on  joists,  and  the  roof  was  constructed  of  wood 
covered  with  felt.  Inside  there  was  a  large- 
weighing-machine,  a  small  table,  two  chairs,  and 
some  hat-pegs.  * 

There  were  no  sanitary  arrangements,  and  no 
provision  for  artificial  lighting  or  for  heating.  It 
was  not  fixed  to  the  soil,  and  had  no  foundation 
other  than  the  wooden  floor  joists  resting  on  the 
ground. 

During  the  summer  season  the  structure  wa* 
open  daily  from  8  a.m.  to  8  p.m.  and  was  visited, 
by  persons  using  the  weighing-machine,  the 
defendant  being  in  charge  thereof.  It  was 
securely  closed  up  at  night,  the  weighing-machine 
and  other  articles  being  inside,  but  no  person 
remaining  on  the  premises. 

The  appellants  contended  that  the  object  ftf 
the  power  of  making  bye-laws,  conferred  by 
sect  157  of  the  Public  Health  Act  1875,  was  to 
prevent  the  erection  of  wooden  buildings  or  build- 
ings of  combustible  materials  in  unfit  situations ; 
that  the  bye-laws  in  effect  prohibited  the  erection 
of  new  buildings  of  wood,  except  such  as  were 
exempted  therefrom ;  that  the  structure  was  not 
an  exempted  building,  and  that  it  was  a  new 
building  within  the  scope  and  meaning  of  the 
bye-laws,  and  they  cited  Stevens  v.  Qourley  (1 
L.  T.  Rep.  33),  Richardson  v.  Brown  (49  J.  P. 
661),  and  Brown  v.  Corporation  of  Leicester  (67 
L.  T.  Rep.  686 ;  57  J.  P.  70)  in  support  of  their 
contentions. 

The  respondent  contended  that  the  structure 
was  not  a  building  or  a  new  building  within  the 
byelaws ;  that  the  terms  and  requirements  of  tbe:. 
bye-laws  as  to  new  buildings  snowed  that  they 
could  not  be  intended  to  apply  to  such  an  erection  j 
that  it  had  none  of  the  features  or  uses  with 
respect  to  which  the  corporation  had  power,  under 
sect.  157  of  the  Public  Health  Act  1875,  to  make 
bye-laws ;  that  in  the  ordinary  sense  of  the  words 
.it  had  no  foundation,  roof,  or  chimney,  and 
furnished  no  element  of  danger  with  regard  to 
stability  or  fire,  nor  did  its  use  render  any  pror ! 
vision  for  health  necessary ;  that  it  was  distin- 
guishable in  size,  construction,  permanency,  and 
use  from  the  structures  (fitted  for  use  as  human 
habitations)  which  were  the  subject  of  the 
decisions  in  Stevens  v.  QaurUy  (ubi  sup.)  and 
Richardson  v,  Brown  (ubi  sup.) ;  and  that  sects.  12 
and  13  of  the  Southend-on-Sea  Corporation  Act 
1895  (58  &  59  Vict.  o.  clviiL)  defines  "new  build-, 
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ings  "  for  the  purposes  of  these  bye-laws  as  an 
erection  of  a  permanent  character. 

The  justices  adjourned  their  decision  and  on 
the  2nd  July  1900  they  delivered  a  written  judg- 
ment. They  found  the  above  facts  proved  and 
upon  such  facts  they  were  of  opinion  that  the 
erection  was  one  of  an  entirely  different  character 
to  those  dealt  with  in  Stevens  v.  Gourley  (ubi  tup.) 
and  Richardson  v.  Brown  (ubi  sup.),  and  they  were 
also  of  opinion  that  the  power  given  by  sect.  157 
of  th»*  Public  Health  Act  1875  to  make  bye-laws, 
and  the  bye-laws  made  thereunder,  did  not  pur- 
port to  deal  with  erections  of  such  a  temporary 
nature  and  use,  and  they  held,  as  a  matter  of  lav, 
that  the  erection  was  not  anew  building  within 
the  meaning  of  the  bye-laws  in  force  within  the 
borough  with  respect  to  new  streets  and  buildings, 
and  they  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was : 
Whether  upon  the  above  facts  the  justices  were 
right  in  holding  in  point  of  law  that  the  structure 
was  not  a  new  building  within  the  meaning  of  the 
bye-laws. 

Mayob,   Ac.,   of   Southbitd-on-Sba  (apps.)  v. 
Bom anis  (reap.) 

A  similar  information  was  taken  out  against 
Ike  respondent  as  in  the  previous  case. 

The  structure  in  question  was  erected  by  the 
defendant  within  six  months  of  the  information 
for  the  purpose  of  being  used  during  toe  summer 
months  for  the  sale  of  tea,  mineral  waters,  and 
ight  refreshments,  on  land  on  the  sea  front,  and 
the  public  passing  along  stopped  and  made  pur- 
chases from  the  erection.  The  defendant  was  in 
the  habit  of  erecting  the  structure  at  the  begin- 
ning of  ea«',h  season  (in  April)  for  the  sale  there- 
from of  mineral  waters  and  light  refreshments 
until  the  end  of  the  season  (in  September),  when 
it  was  taken  down  and  removed,  being  built  in 
sections  for  that  purpose. 

The  structure  measured  9ft.  3in.  by  6ft.  llin. 
with  a  height  of  7ft.  5in.  It  consisted  of  wood 
framing  closely  boarded  with  match  boarding  on 
lull  tides.  The  front  was  movable  and  was  taken 
down  during  business  hours  and  closed  and  locked 
up  at  night  It  had  a  wooden  floor  close  boarded 
and  fastened  to  its  sides,  and  a  roof  of  canvas  or 
calico  securely  fixed  on  wooden  cross  pieces  and 
fastened  down  all  round. 

Inside  it  had  shelving,  and  a  counter  and  goods 
were  placed  on  the  shelves.  There  were  no  sani- 
tary or  drainage  arrangements  and  no  provision 
for  artificial  lighting  or  for  heating  other  than  an 
urn  for  making  hot  water.  It  simply  rested  on 
the  ground  by  its  weight  without  being  fixed  to 
the  soil  and  had  no  foundation  or  chimney. 

During  the  summer  season  the  structure  was 
daily  used  and  occupied  as  a  shop  for  the  sale  of 
tea,  mineral  waters,  and  light  refreshments,  the 
defendant's  tenant  or  a  person  employed  by  the 
tenant  being  in  charge  thereof  and  serving 
customers  therefrom,  and  at  night  it  was  securely 
fastened  up,  the  goods  and  articles  remaining 
inside,  but  no  one  remaining  on  the  premises. 

The  same  contentions  were  urged  as  in  the 
previous  esse,  and  the  justices,  having  adjourned 
their  decision,  gave  a  written  judgment  on  the 
same  day  and  in  the  same  terms  as  in  the  previous 
case,  holding  that,  as  a  matter  of  law,  the 
erection  was  not  a  new  building  within  the 
meaning  of  the  bye-law. 


The  question  for  the  opinion  of  the  court 
the  same  as  in  the  previous  case. 

The  bye-laws  were  bye- laws  made  uoder  sect.  157* 
of  the  Public  Health  Act  1875  by  the  Local 
Board  for  the  District  of  Southend,  acting  as  the 
urban  sanitary  authority,  with  respect  to  new 
streets  and  buildings  in  the  urban  sanitary 
district  of  Southend. 

Bye-law  No.  11  provided : 

Every  person  who  shall  ereot  a  new  building  shall 
oause  sooh  building  to  be  inclosed  within  walls  ooa- 
strnoted  of  good  bricks,  stone,  or  other  hard  and  incom- 
bustible materials  properly  bonded  and  solidly  put 
together :  (a)  With  good  mortar  oomponnded  of  good 
lime  and  clean  sharp  sand,  or  other  suitable  material ; 
or  (6)  with  good  cement;  or  (e)  with  good  oemsnt- 
mixed  with  clean  sharp  sand. 

No.  98  (as  to  penalties) : 

Every  person  who  shall  offend  against  any  of  the 
foregoing  bye-laws  shall  be  liable  for  every  such  offence 
to  a  penalty  of  fire  pound*,  and  in  the  oase  of  a  con- 
tinning  offeoos  to  a  farther  penalty  of  forty  shillings  for 
each  day  after  written  notice  of  the  offence  from  the  sani- 
tary authority  *.  Provided,  nevertheless,  that  the  justices 
or  oonrt  before  whom  any  complaint  may  be  made  or  any 
proceedings  may  be  ttken  m  respect  of  any  suoh  offence 
may,  if  they  think  fit,  adjudge  the  payment  as  a  penalty 
of  any  sum  less  than  the  fall  amount  of  the  penalty 
imposed  by  this  bye-law. 

Sect  157  of  the  Public  Health  Act  1875  (38  &3fr 
Vict.  c.  55)  provides  : 

Every  urban  authority  may  make  bye-laws  with 
respect  to  the  following  matters ;  that  is  to  say  (2) 
with  respeot  to  the  etrnoture  of  walls,  foundations,  roofs, 
and  chimneys  of  new  buildings  for  securing  stability 
and  the  prevention  of  fires  and  for  purposes  of  health. 

Sect.  12  of  the  Southend-on-8ea  Corporation 
Act  1895  provides  : 

For  the  purposes  of  this  Aot  the  expression  "  building  M 
(inoluding  "new  building"  as  defined  by  the  next 
following  section,  shall  include  any  ereotion  or  construc- 
tion of  a  permanent  character  whether  of  masonry, 
brickwork,  wood,  iron,  or  other  materials,  and  whether 
under  or  above  the  natural  ground  level  and  whether 
intended  for  human  habitation  or  for  trade  or  any  other 
purpose  whatever. 

Macmorran,  K.O.  (Herbert  Smith  with  him)  for 
the  appellants. — The  question  is  whether  these 
structures  are  "  new  buildings  "  within  the  mean- 
ing of  the  bye-law.  To  see  whether  a  structure  is 
a  building  or  not,  we  have  to  look  at  the  purpose 
for  which  it  was  erected.  In  Stevens  v.  Ghurley 
(1  L.  T.  Rep.  33)  a  wooden  structure  intended  to- 
be  used  as  a  shop  was  held  to  be  a  building 
within  the  Metropolitan  Building  Act  1855  (18> 
&  19  Vict  c.  122).  In  that  oase  Erie,  O.J.  said 
that  he  was  of  opinion  that  a  house  constructed  of 
wood,  although  it  be  not  resting  on  masonry,  let ' 
into  the  ground  by  way  of  foundation,  is,  when  one 
considers  the  combustible  material  of  which  it  is 
formed,  within  the  mischief  provided  against  by 
the  Aot  The  case  on  which  the  justices  seem 
to  have  gone  wrong  is  the  oase  of  Fielding  v. 
Rhyl  Improvement  Commissioners  (38  L.  T.  Kep. 
223;  3  0.  P.  Div.  272),  in  which  it  was  held  that 
a  certain  structure  was  not  a  new  building  within 
a  similar  bye- law ;  but  the  reason  of  that  decision, ' 
as  clearly  appears  from  the  judgments  of  Denman 
and  Lindley,  J  J.,  was  that  the  structure  was  only ' 
of  a  temporary  character,  and  was  intended  to  be 
taken  down  again.  If  the  structure  in  this  case 
were  put  up  for  a  merely  temporary  purpose* 
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that  ease  would  be  an  authority  for  the  proposi- 
tion that  this  bye-law  would  not  apply  to  it. 
That,  however,  is  not  so.    The  structure  was  not 
put  up  for  a  temporary  purpose,  and  the  danger 
-arising  from  it  is  exactly  the  same  as  in  larger 
buildings.  In  Slaughter  v.  Mayor,  Ac,  of  Sunder, 
land  (65  L.  T.  Rep.  250),  although  the  structure 
was  held  not  to  be  a  M  new  building  "  within  the 
meaning  of  a  similar  bye-law,  the  judgments  show 
that  the  bye-law  would  hare  applied  if  the  struc- 
ture had  been  roofed  in  and  had  been  capable  of 
affording  shelter,  as  in  the   present   case.    In 
Richardson  y.  Brown  (49  J.  P.  661)  it  was  held 
that  a  wooden  structure  which  was  brought  along 
the  street  on  wheels  and  placed  on  the  defen- 
dant's ground  abutting  on  the  street,  and  was 
tased  by  him  as  a  butcher's  shop,  was  a  "new 
building."    It  is  not  necessary  to  cite  cases  on 
other  Acta,  as  a  structure  may  be  a  building  for 
the  purposes  of  some  Acts,  and  yet  not  be  a  build- 
ing for  the  purposes  of  this  Aot.    But,  to  illus- 
trate the  proposition  that  buildings  erected  for  a 
temporary  purpose  are  not  "  buildings  "  within  a 
4ye-law  of  this  kind,  reference  may  be  made  to 
London  County  Council  v.  Pearce,  66  L.  T.  Be  p. 

685 ;  (1892)  2Q.B.  109  ; 
London  County  Council  v.  Humphreys  Limited,  71 
L.  T.  Rep.  201 ;  (1894)  2  Q.  B.  755. 
Brown  y.  Corporation  of  Leicester  (67  L.  T.  Rep. 
-686;  57  J.  P.  70),  which  was  referred  to  before 
the  justices,  was  decided  on  a  different  Act  alto- 
getter.  The  structure  in  Archer* e  case  is  clearly 
a" building "  within  this  bye-law.  With  regard 
to  the  second  case,  that  against  the  respondent 
Bomanis,  the  point  of  difference  is  that  in  this 
ease  the  structure  was  taken  down  at  the  end  of 
each  season  and  put  up  again  at  the  beginning  of 
the  next  season.  There  is  no  such  finding  in 
Archer's  case,  as  all  the  justices  there  say  is  that 
the  structure  is  capable  of  being  taken  down. 
"That  is  the  sole  difference  between  the  two  cases. 
'The  corporation  contend  that  if  it  is  lawful  to 
-erect  one  of  these  buildings  in  this  way,  then  it 
would  be  equally  lawful  to  make  a  whole  street  of 
them.  These  structures  were  not  put  up  merely 
for  a  temporary  purpose ;  in  every  wav  they  are 
constructions  within  the  bye-laws,  which  were 
made  for  the  very  purpose  of  making  it  impos- 
sible to  put  up  buildings  of  this  kind  in  urban 
districts  without  the  supervision  of  the  proper 
authority.  The  bye-law  in  question  applies  in 
each  case,  and  the  respondents  ought  to  have  been 
convicted.  He  also  referred  to 
Watson  v.  Cotton,  5  C.  B.  51. 
The  respondent  did  not  appear  in  either  case. 

•  Bbucjb,  J. — In  both  cases  I  am  of  opinion  that 
the  erections  in  question  are  not  "  buildings."  I 
will  deal  with  the  first  case  which  was  arpued. 
First,  having  regard  to  the  size  of  the  building — 
10ft  4in.  by  7ft  and  height  of  10ft— the  small, 
ness  of  the  size  of  the  bunding,  coupled  with  the 
fact  that  it  contained  a  large  weighing  machine,  a 
small  table,  two  chairs,  and  some  hat  pegs,  indi- 
cates to  my  mind  that  the  structure  was  not  a 
building  adapted  for  human  habitation,  and  could 
not  be  treated  as  a  building,  but  was  rather  in 
the  nature  of  a  mere  cover  for  the  weighing 
machine.  The  magistrates  have  gone  very  near 
to  finding  as  a  fact  that  it  was  not  a  budding, 
fhey  have  not  found  it  as  a  matter  of  fact,  yet 
they  have  almost  expressed  the  opinion  that  it 


was  not  a  building  and  they  have  found  that  in 
law  it  does  not  come  within  the  meaning  of  the 
bye- laws.  I  think,  as  a  matter  of  fact,  we  cannot 
hold  that  this  erection  covering  the  weighing 
machine  was  a  building  within  the  meaning  of 
the  Act,  or  within  the  meaning  of  the  bye-laws. 
The  cases  that  have  been  cited  to  us  are,  in  my 
opinion,  distinguishable  from  the  present  case. 
The  first  case,  Stevens  v.  Oourley  (ubi  sup.),  is  a 
case  in  which  the  parties  themselves  in  their 
contract  described  the  building  as  a  house,  and  it 
was  considered  not  the  less  a  house  because, 
although  it  was  originally  intended  to  be  con- 
structed of  brick,  it  was  in  fact  constructed  of 
wood,  and  because  the  foundations  were  not 
embedded  in  the  soil.  The  court  came  to  the 
conclusion  that  it  was  not  the  less  a  house  than  it 
otherwise  would  have  been  if  it  had  been  con- 
structed as  originally  intended ;  and  that  a  build- 
ing does  not  cease  to  be  a  house  because  it  is 
constructed  of  wood  and  is  merely  laid  on  the 
soil  and  not  let  into  the  soil  Therefore  that  case 
seems  to  me  to  be  distinguishable  from  the  present 
In  the  other  case  of  Richardson  v.  Brown  (ubi 
sup.)  there  was  a  wooden  structure  which  was  in 
all  respects  a  building,  except  that  it  was  brought 
in  on  wheels  and  fitted  with  down  spouts  and  gas, 
and  the  court  there  came  to  the  conclusion  that 
the  mere  fact  that  it  was  brought  in  on  wheels 
did  not  prevent  it  being  a  building,  because  in 
other  respects  it  was  constructed  as  a  building. 
In  the  case  of  the  London  County  Council  v. 
Pearce  (ubi  sup.)  the  case  of  the  pay-box  which 
was  not  capable  of  being  used  for  human  habita- 
tion, but  which  was  a  mere  structure  much  like 
the  structure  in  the  present  case,  the  erection  was 
held  not  to  be  a  building,  and  not  even  a  wooden 
structure,  within  the  meaning  of  the  bye-laws. 
That  is  the  view  I  come  to  with  reference  to  the 
first  case,  and  I  hold  a  still  stronger  opinion  in 
regard  to  the  second,  because  in  the  first  case  if 
the  structure  which  was  used  to  cover  the  weighing 
machine,  was  not  a  building,  certainly  in  the 
second  case  the  structure  to  cover  the  refresh- 
ments cannot  be  spoken  of  as  a  building,  but  was 
a  mere  cover  or  shelter  or  pavilion  for  refresh- 
ment. That  certainly  cannot  be  spoken  of  as  a 
building.  I  therefore  think  the  magistrates  were 
right  in  their  opinion  when  they  held  that  these 
structures  were  not  buildings  within  the  meaning 
of  the  bye-laws,  and  that  there  was  no  infringe- 
ment of  the  bye-laws. 

Phillimobb,  J. — I  am  of  the  same  opinion.  I 
attach  considerable  weight  in  these  cases  to  the 
view  which  the  magistrates  took.  Whereas  in 
BichardsonY.  Brown  (ubi  sup.)  the  magistrates  took 
the  view  that  the  structure  was  a  building*  it  is 
obvious  that  in  these  cases  the  magistrates 
strongly  took  the  view  that  the  structures  were 
not  buildings,  and  they  have  gone  as  nearly  as 
they  can  to  finding  that  they  were  not  buildings. 
They  have  left  that  matter  to  us,  but  it  is 
obvious  what  conclusion  they  came  to,  and  from 
their  local  knowledge  they  would  know  a  good  deal 
about  these  things.  With  regard  to  the  second 
case  I  have  no  difficulty  at  all.  One  might  as 
well  call  a  pavilion  or  a  kiosk,  a  building  within 
the  meaning  of  the  Aot  of  Parliament  and  the 
bye-laws,  as  call  the  structure  in  this  case  a 
building.  With  regard  to  Archer's  case  I  see 
more  difficulty,  and  as  at  present  advised  I  agree 
with   the  contention   for  the  appellate  th.it  an 
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ordinary  lock- up  shop  could  be  a  building.  It 
may  be  found  that  there  are  distinctions,  and  the 
oases  must  sometimes  ran  very  fine,  bat  I  think 
OH  the  whole  that  this  structure  was  not  in  that 
respect  a  lock-up  shop.  It  certainly  was  a  shelter 
for  the  weighing  machine,  and  there  was  just 
room  where  a  man  could  sit  and  possibly  have  his 
customers  sit  by  him,  where  he  wrote  oat  the 
weights  or  sat  while  waiting  for  customers,  bat 
certainly  there  was  not  a  place  where  he  could 
move  about  unless  he  came  outside.  It  was  fitted 
up  in  that  way  with  no  accommodation  for 
artificial  heating,  and  there  was  no  connection 
with  the  permanent  supplies  from  the  town,  such 
as  gas  or  water.  I  therefore  come  to  the  conclu- 
sion, although  with  more  doubt  than  in  the  other 
case,  that  the  erection  in  Archer's  case  was  not 
alrailding,  and  I  agree  that  both  these  appeals 
should  be  dismissed.  Appealg  di9mi$9€^ 

Solicitors  for  the  appellants,  /.  E.  and  H.  Scott, 
for  William  H.  Snow,  Town  Olerk,  Southend-on- 
8ea. 


Monday,  Jan.  28, 1901. 

(Before  Bruce  and  Phillimom,  JJ.) 

Stokes  (app.)  v.  Hill  (reap.),  (a) 

Mine — A  bandonment— Notice — Limitation — Coal 
Mines  Regulation  Act  1387  (50  Jt  51  Vict.  c.  58), 
«.  38— Coal  Mines  Regulation  Act  1896  (59  Jt  60 
Vict.  c.  43),  s.  4. 

By  the  Coal  Mines  Reaulations  Act  1887,  s.  38  (5), 
"  A  complaint  or  information  of  an  offence  under 
this  section  may  be  made  or  laid  at  any  time 
within  six  months  after  abandonment  of  the 
mine  or  seam,  or  after  service  on  the  owner 
aforesaid  of  a  notice  to  comply  with  the  require- 
ments of  this  section,  whichever  last  happens." 

By  the  Coal  Mine  Regulation  Act  1896,  s.  i,  certain 
requirements  were  to  be  fulfilled  by  the  owner  of 
the  abandoned  mine  or  seam,  and  these  were 
substituted  for  those  contained  in  sect.  38  of  the 
Act  of  1887. 

Held,  that  the  six  months9  limit  applied  equally  to 
the  date  of  the  abandonment  of  the  mine  or  seam, 
and  the  giving  of  the  notice  to  comply  with  the 
requirements  of  the  Act. 

On  the  2bth  Jan.  1900  the  appellant,  an  inspector 
of  mines,  sent  to  the  respondent  a  letter  as 
follows  :  "  I  beg  to  point  out  to  you  that  no  plan 
of  the  abandoned  workings  in  the  Seven  Feet 
Coal  Seam  has  yet  been  forwarded  as  required 
by  sect  38  of  the  Mines  Act.  Will  you  please 
give  the  matter  your  early  attention.*9  This  was 
received  by  the  respondent  on  the  26f  A  Jan. 

Held,  that  the  time  limited  by  sect.  38  (5)— tris., 
six  months— within  which  the  information 
miaht  be  laid  for  a  breach  of  sect.  4  of  the  Coal 
Mines  Regulation  Act  1896  commenced  to  run 
from  that  date. 

Oasb  stated  upon  an  information  laid  on  the  27th 
July  1900  by  the  appellant  against  the  respondent 
charging  him  that,  he  being  the  owner  of  the 
Pooley  Hall  mine,  unlawfully  failed  to  comply 
with  sect.  38  of  the  Goal  Mines  Regulation  Act 
1887,  as  amended  by  sect.  4  of  the  Goal  Mines 
Regulation  Act  1896,  which  requires  him  within 
three  months  af  tee  the  abandonment  of  the  Seven 

(•)  Reported  by  W.  M  B.  HmauaT,  Set.,  Barrister  at^Law. 


Feet  Goal  Seam  in  such  mine  to  send  to  the 
Secretary  of  State  an  accurate  plan  of  suck 
seam,  with  certain  particulars. 

Upon  the  opening  of  the  case  for  the  prose- 
cution the  respondent*'  counsel  took  a  prelimi- 
nary objection  that  the  justices  had  no  juris- 
diction to  hear  and  determine  the  case. 


He  read  the  following  letter,  which,  it 
admitted,  had  been  written  and  been  sent  by 
post  by  the  appellant  to  the  respondent  on  the 
25th  Jan.  1900. 

Green  Hill,  Derby,  25th  Jan.  1900.— Gentlemen,— I 
beg  te  point  oat  to  yon  that  no  plan  of  the  abandoned 
workings  in  the  Seven  Feet  Coal  has  yet  been  forwarded 
as  required  by  seot.  38  of  the  Mines  Aot.  Will  you 
please  giro  the  matter  yoar  earliest  attention. — Your* 
fdithfnlly,  A.  H.  Stokms.— To  the  Pooley  Hall  Colliery 
Company. 

It  was  admitted  that  the  alleged  abandonment 
of  the  mine  was  anterior  to  the  sending  or  receipt 
of  the  letter,  and  also  that  no  plan  has  been  sent 
in  by  the  respondent. 

It  was  thereupon  contended  by  the  respondent** 
counsel  that  the  letter  constituted  a  notice,  under 
sect.  38  (5)  of  the  Coal  Mines  Regulation  Act 
1887,  to  the  owner  to  comply  with  the  require- 
ments of  that  section,  and  that  the  six  month* 
within  which  the  information  is  required  to  be 
hud  by  that  section  and  sub-section  commence^ 
to  run  from  the  date  of  service  thereof,  namely, 
the  26th  Jan.  1900;  that  it  was  not  open  to  the 
appellant  to  extend  the  period  of  six  months) 
therefrom  by  giving  one  or  more  subsequent' 
notices ;  and  that  the  information  having  been 
laid  on  the  27th  July  1900  the  same  was  out  of 
time,  and  the  justices  had  no  jurisdiction  to  hear 
the  case. 

The  appellant's  solicitor  read  the  following 
letter,  which,  it  was  admitted,  was  written  and 
sent  by  poet  by  the  appellant  to  the  respondent 
on  the  25th  May,  and  was  received  in  due  course 
of  post  on  the  following  day :  > 

Green  Hill,  Derby,  25th  May  1900  —  Gentlemen.— 
Pooley  Hall  Colliery.— I  beg  to  point  out  to  yon  that  ne 
plan  of  the  workings  of  the  abandoned  Seven  Feet 
Coal  Seam  at  this  oolliery  has  been  sent  as  required  by 
seot.  88  of  the  Coal  Mines  Regulation  Aot  1887,  and  I 
hereby  give  yon  notice  in  aooordanoe  with  seot  38  (5} 
of  the  Coal  Mines  Regulation  Aot  1887  to  oomply  with 
the  requirements  of  the  above-named  seotion  of  the 
Mines  Aot. — I  am,  gentlemen,  yonr  obedient  servant* 
A.  H.  Stokbs,  H.M.  Inspector  of  Mines.— The  Pooley 
Hall  Colliery  Company. 

On  the  part  of  the  appellant  it  was  contended 
that  the  above  last-mentioned  notice  was  the  only 
notice  given  in  accordance  with  sect  38  (5)  of  the 
Act  of  1887,  and  that,  even  assuming  (which  was 
not  admitted)  the  letter  of  the  25th  Jan.  was  a 
sufficient  notice  within  sect.  38  (5)  of  the  Aot  of 
1887,  the  respondent  having  still  failed  to  send  in 
the  plan,  the  appellant  was  not  precluded  from 
{jiving  the  notice  of  the  25th  May,  and  that  the 
information  was  properly  laid  within  six  months 
after  the  service  of  the  last-mentioned  notice. 

It  was  further  contended  that,  assuming  the 
letter  of  the  25th  Jan.  constituted  "notice  to* 
oomply  "  within  sect  38  (5)  of  the  Aot  of  1887, 
the  information  was  laid  within  six  months  after4 
service  of  suoh  notice,  on  the  ground  that  the 
letter  having  been  sent  by  post  it  was  deemed  to 
have  been  served  when  it  was  delivered  on  the 
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following  day,  the  26th  Jan.  (sect.  73  of  the  Act 
of  1887),  and  that  the  27th  July  was  within  six 
months  after  (that  is,  exclusive  of)  the  26th  Jan. 
The  justices  were  of  opinion  that  the  respon- 
dent's contention  was  correct,  on  the  ground  that 
toe  appellant's  letter  of  the  25th  Jan.  1900  con. 
stitutea  in  law  a  notice  within  sect.  38  (5)  of  the 
Act  of  1887  to  the  respondent  to  comply  with  the 
requirements  of  that  section,  and  that  the  statu- 
tory period  of  sis  months  within  which  the  infor- 
mation should  be  laid  must  be  calculated  from 
the  date  of  service  of  that  notice,  and  that  the 
appellant  was  not  entitled,  by  giving  the  subse- 
quent notice  of  the  25th  May,  to  extend  such 
period,  and  that  the  information  which  was  laid 
on  the  27th  July  1900  was  therefore  out  of  time, 
and  they  accordingly  dismissed  the  information. 

S.  Sutton  for  the  appellant. — The  letter  of  the 
25th  Jan.  was  not  such  a  notice  as  is  contem- 
plated by  the  Act  It  was  merely  a  reminder,  and 
the  time  began  to  run  only  after  the  second 
notice  of  the  25th  May.  But  here  I  contend  that 
tiie  limitation  contained  in  sect.  38  (5)  of  the  Coal 
Mines  Regulation  Aot  1887  only  applies  to  the 
abandonment  of  the  mine  or  seam,  and  does  not 
limit  tbe  time  where  a  notice  is  given  to  comply 
with  the  requirements  of  the  section.  If  that 
were  not  so,  the  words  "  whichever  last  happens  " 
oould  have  no  meaning.  Toe  offence  created  by 
non-coinplianoe  with  sect  38  of  the  Goal  Mines 
Begulatioo  Act  1887,  as  amended  by  sect.  4  of 
the  Coal  Mines  R-gulation  Act  1896  is  a  continu- 
ing one.  He  also  referred  to  the  Goal  Mines 
Regulation  Aot  1887  (50  &  51  Vict.  c.  58),  a  59. 

flimsy  for  the  respondent  The  justices  were 
right  in  holding  that  the  letter  of  the  25th  Jan. 
was  a  notice  within  the  Act,  and  that  the  limita- 
tion contained  in  sect  38  (5)  commenced  to  run 
from  that  date.  The  limitation  applies  equally  to 
the  abandonment  of  the  mine  or  seam  and  the 
giving  of  a  notice. 

Bkuob,  J. — I  think  that  the  justices  in  this 
cue  have  come  to  a  right  conclusion,  and  that  we 
cnmot  ioterefere  with  their  decision.  The  ques- 
tion turns  in  the  first  instance  on  the  construc- 
tion we  ought  to  put  upon  sect.  38  (5)  of  the  Goal 
Mines'  Regulation  Aot  1887.  I  think  there  can 
be  no  doubt  that  that  clause  is  a  clause  for  limita- 
tions, limiting  the  time  within  which  a  complaint 
or  information,  if  there  is  an  offence  under  the 
lot,  may  fo  laid.  Now,  it  is  dear  that  it  first  of 
all  limits  the  complaint  or  limits  the  information 
to -a  period  six  m  mths  after  the  abandonment  of 
tbe  mine  or  seam,  and  if  counted  from  that 
period,  the  information  I  understand  is  too  late. 
Bat  there  is  a  further  provitrion  in  the  same  sub- 
Motion :  "  Or  *fter  service  on  the  owner  aforesaid 
of  a  notice  to  comply  with  the  requirements  of 
this  section."  A  question  has  been  raised  as  to 
tbe  meaning  of  the  words  "  after  service  "  I  think 
that  read  in  eon  junction  with  the  former  words 
it  means  **  written  six  months  after  service/*  'The 
words  are  **A  complaint  or  information  of  an 
offence  under  this  section  may  be  made  or  laid  at 
any  time  within  six  months  after  abandonment 
of  the  mine  or  seam,  or  after  service  on  the 
owner  aforesaid  of  a  notice  to  comply  with  the 
lapdremeiitj  of  this  section.'*  I  think  the  whole 
of  the  sect  on  moot  be  read  toge<  her,  and  regard- 
ing it  as  a  limiting  section  I  think  it  must  mean 
«k  months  alter  service  on  the  owner  aforesaid. 


It  ia  quite  true  that  there  are  some  difficulties  of 
interpretation  occasioned  by  the  last  words  in  the 
section  "  whichever  last  happens  " ;  and  if  those 
words  could  be  so  construed  as  to  favour  either 
the  one  construction  or  the  other  they  might 
afford  us  some  guidance.  But  they  are  incon- 
sistent with  either  construction,  and  those  words 
afford  us  no  guidance  at  all.  We  must  regard 
the  section  independently  altogether  of  those 
words,  because  neither  counsel  can  give  any 
sensible  construction  to  them.  Then  we  have  this 
last  question:  Was  there  a  notice  given  within  a 
period  of  »ix  months  from  the  information  or  com- 
plaint P  That  depends  upon  whether  the  notice  of 
the  25th  Jan.  1900  was  a  good  notice  under  the  Act 
I  felt  some  doubt  on  this  question  because  the 
notice  required  under  the  statute  is  a  notice  to 
comply  with  the  requirements  of  this  section  ^ 
and  the  notice  does  not  in  express  terms  use  those 
words.  It  does  not  require  compliance  with  the 
provisions  of  the  section,  but  it  does  refer  to 
the  section ;  it  does  call  attention  to  the  plana 
required  by  the  section  and  finishes  up  by  saying, 
"  Will  you  please  give  the  matter  your  early 
attention."  I  do  not  think  that  in  a  matter  of  this 
kind  we  ought  to  be  too  strict,  and,  giving  the 
matter  my  best  attention,  I  have  come  to  the 
conclusion  that  I  cannot  say  that  the  justices, 
were  wrong  in  coming  to  the  conclusion  that  this, 
was  a  notice  within  the  meaning  of  the  section, 
requiring  compliance  with  the  provisions  of  the 
section.  If  so  six  months  had  expired  before  the 
proceedings  were  taken,  and  therefore  it  was  too .' 
J  ate.  I  have  only  one  other  word  to  say,  and; 
that  is  as  to  sect.  59,  to  which  our  attention  has ' 
been  called  by  Mr.  Sutton.  I  am  quite  satisfied' 
that  that  section  dooe  not  apply  to  this  case.  The ' 
whole  section,  or  the  second  part  of  it  at  any  rate/ 
applies  only  to  the  case  where  a  person' is  guilty' 
of  an  offence  against  this  Act  for  which  a  penalty' 
is  not  prescribed.  In  this  case  a  penalty  is' 
expressly  prescribed,  and  I  think  we  cannot' 
regard  this  section  as  applying  here. 

Phillimobb,  J. — I  am  of    the  same  opinion/ 
and  for  the  same  reasons.        Appeat  dUmiued. 

Solicitor :  The  Solicitor  to  the  Treasury, 


Jan.  24,  25,  and  29, 1901. 

(Before  Bbucs  and  Phillimobb,  JJ.) 

Dickihs  (app.)  v.  Randebson  (reap.),  (a) 

Food  and  drugs — Adulteration — Drug  named  in. 
British  Pharmacopoeia  —  Mercury  ointment — 
Sale — Drug  not  according  to  standard  in  British 
Pharmacopoeia — Drug  not  of  the  nature,  sub* 
stance,  and  quality  demanded — Pharmacy  Act 
1868  (31  &  32  Vict.  0.  121),  s.  15— Food  and 
Drugs  Act  1875  (38  &  39  Vict,  c.  63),  ss.  6,  7. 

Jf  a  chemist  is  asked  to  supply  a  drug  which  is 

■  named  in  the  British  Pharmacopoeia  he  is 
bound  to  supply  the  drug  made  .up  according  to 
the  formulary  in  the  British  Pharmacopoeia, 
unless  he  is  supplying  it  upon  the  prescription  of 
a  medical  practioner ;  and  if  without  such 
prescription  he  supplies  it  compounded  otherwise 

\  than  as  prescribed  in  the  Pharmacopoeia  he 
commits-  the  offence  under  sect.  6  of  the  Bale  of 

<*)  Reported  l  j  W.  W.  Oa*,:  Esq.,  Barrister-afc-Lsw.  ' 
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Food  and  Drugs  Act  1875  of  idling  to  the  pre- 
judice of  the  purchaser  adrug  "  which  is  not  of 
the  nature,  substance,  and  quality  of  the  article 
demanded" 

The  appellant,  a  chemist,  was  asked  to  supply 
"  mercury  ointment,"  an  article  named  in  the 
British  Pharmacopoeia.  He  supplied  mercury 
ointment  which  was  not  in  accordance  with  the 

.  prescription  in  the  Pharmacopoeia,  as  the 
mercury  was  only  about  one- quarter  strength, 
and  he  stated  that  the  ointment  supplied  was  a 
dilute  preparation  of  mercury  ointment  which 
was  generally  supplied  to  persons  asking  for 
"  mercury  ointment"  The  purchaser  asked  for 
14  mercury  ointment9*  merely,  and  did  not  state 
that  he  required  the  same  to  be  according  to  the 
directions  of  the  Pharmacopoeia. 

Meld,  that  the  appellant  was  properly  convicted 
under  sect  6  of  the  Sale  of  Food  and  Drugs  Act 
1875,  as,  in  the  absence  of  a  prescription  by  a 

•  medical  practitioner,  he  ought  to  have  sold  the 

.  article  according  to  the  standard  in  the  Phar- 
macoporia;  and  that  he  might  probably  have 
been  also  convicted  under  sect.  7  of  selling  "  a 
compounded  drug  which  is  not  composed  of 
ingredients  in  accordance  with  the  demand  of 
the  purchaser." 

Oass  stated  by  justices  of  the  peace  for  the  West 
Riding  of  the  county  of  York,  sitting  as  a  court 
of  summary  jurisdiction  at  Skipton. 

An  information  was  laid  by  A.  Randerson,  the 
complainant  and  respondent,  and  an  inspector  of 
food  and  drugs,  against  Frederick  Dickins  of 
Skipton,  chemist,  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875  (38*  &  39  Vict.  o.  63)  for 
having  at  Skipton  unlawfully  sold  to  the  preju- 
dice of  the  complainant  (the  purchaser)  a  certain 
drug,  namely,  2oz.  of  mercury  ointment,  which  on 
analysis  was  found  to  be  deficient  in  mercury  and 
contained  the  parts  a*  follows:  mercury  12.5  per 
cent.,  and  lard  87.5  per  cent.,  and  was  not  of  the 
nature,  substance,  and  quality  demanded  by  the 
purchaser. 

The  information  was  heard  by  the  justices 
sitting  at  Skipton  on  the  20th  June  1900,  when  the 
defendant  was  convicted  of  the  offence  and  was 
fined  in  the  sum  of  60s.  and  was  ordered  to  pay 
the  costs. 

The  following  facts  were  proved  or  admitted . — 

On  the  14th  May  1900  the  complainant  went  to 
premises  known  as  "Taylor's  Drug  Stores"  at 
Skipton,  where  the  defendant,  who  is  a  duly  oerti- 
ned  chemist,  was  at  that  time  employed,  and  asked 
to  be  supplied  with  2oz.  of  "  mercury  ointment." 
Ointment  was  supplied  to  him  by  the  defendant 
in  a  small  wooden  box,  the  lid  of  which  was 
labelled—"  Taylor's  Drug  Company  Limited— 
The  Ointment.  Mercurial  —  Poison  —  London, 
Leeds,  &o."  The  words  "  The  Ointment "  were  in 
print,  and  the  words  "  Mercurial — Poison  "  were  in 
writing.  He  also  handed  to  the  complainant  a 
bill  in  which  he  charged  "  Mercurial  ointment,  44.," 
which  sum  the  complainant  handed  to  the  defen- 
dant. The  complainant  then  informed  the 
defendant  that  the  ointment  had  been  purchased 
by  him  for  the  purposes  of  analysis. 

A.  portion  of  the  ointment  was  analysed  by  the 
public  analyst  who  certified  that  it  contained 
mercury  12*5  per  cent,  lard  and  suet  87*5  per 
cent,  and  the  analyst  stated  that  "mercury 
-ointments"  according  to   the  directions  of  the 


British  Pharmacopoeia  contains  48  5  per  cent,  of 
mercury,  and  hence  the  medicinal  activity  of  the 
sample  would  only  be  one-fourth  that  of  an 
ointment  prepared  according  to  the  British 
Pharmacopoeia. 

The  complainant  admitted  that  be  had  asked 
for  "  mercury  ointment "  merely,  and  that  he  did 
not  state  that  he  required  the  same  to  be  accord- 
ing to  the  directions  of  the  British  Pharmacopoeia, 
and  that  the  ointment  sold  to  him  by  the  defen- 
dant contained  the  ingredients  mentioned  in  the 
British  Pharmacopoeia  for  mercury  ointment*  bat 
not  in  the  proportions  therein  prescribed,  He 
did  not  allege  that  the  preparation  was  injurious 
to  the  purchaser,  or  that  there  was  any  imposition 
on  the  Dart  of  the  defendant,  but  he  contended 
that  as  the  ointment  supplied  was  not  according 
to  the  standard  of  the  British  Pharmacopoeia  it 
was  not  of  the  "nature,  substance,  and  quality 
demanded  "  within  the  meaning  of  the  statute, 
and  he  relied  upon  the  case  of  White  v.  Bywater 
(19  Q.  B.  Div.  582),  and  that  "  mercury  ointment " 
was  not  a  compounded  drug  within  the  meaning 
of  the  Act. 

It  was  contended  on  behalf  of  the  defendant 
that  the  proceedings  would  not  lie  under  sect.  6 
of  the  Act,  but  ought  to  have  been  commenced 
under  sect  7  thereof,  the  article  in  question  being 
a  compounded  drug. 

The  justices  being  of  opinion  that  the  proceed- 
ings were  properly  brought  under  sect.  6,  over- 
ruled this  objection. 

The  defendant  gave  evidence  that  the  ointment 
supplied  was  a  dilute  preparation  of  mercurr 
ointment  well  known  to,  and  supplied  by  all 
retail  chemists  and  such  as  would  be  usually  sup- 
plied to  a  person  inquiring  for  "mercury  oint- 
ment." He  stated  that  out  of  hundreds  of  sales 
of  that  commodity  which  he  had  made  he  had 
never  supplied  it  according  to  the  standard  of  the 
British  Pharmacopoeia  for  human  application, 
except  when  making  up  the  prescription  of  a 
medical  practitioner,  for  the  reason  that  he  con- 
sidered the  frequent  use  thereof  by  a  person  of  a 
delicate  constitution  might  probably  set  up  mer- 
curial poisoning  from  which  death  might  ensue. 
Both  the  dilute  and  the  standard  preparation 
were  kept  in  stock  by  the  defendant's  employers 
at  the  premises.  The  dilute  preparation  was 
known  to  the  public  by  a  variety  of  names,  and  it 
was  usually  asked  for  under  the  name  of  "  blue 
ointment."  Two  other  chemists  of  thirty-five  and 
: twenty-seven  years  standing  respectively  were 
called  as  witnesses  for  the  defendant,  and  gave 
!  similar  evidence  as  to  the  practice  of  chemists  in 
,  supplying  mercury  ointment. 

Upon  this  evidence  it  was  contended  on  behalf 
of  the  defendant:  (a)  That  he  was  not  in  law 
required  to  sell  "mercurr  ointment "  to  a  pur- 
chaser in  accordance  with  the  standard  quality 
prescribed  by  the  British  Pharmacopoeia  exoept 
when  specially  asked  by  the  purchaser  to  do  so, 
or  when  making  up  the  prescription  of  a  medical 
practitioner ;  and  that  accordingly  it  was  within 
the  discretion  of  the  defendant  to  supply  the 
dilute  preparation  in  all  cases  in  which  he  thought 
fit  to  do  so ;  (6)  That  the  complainant  had  failed 
to  establish  that  the  commo-lity  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  the  purchaser,  as  provided  by  the 
Act,  or  that  he  had  been  prejudiced  by  the  sals 
thereof,  and  that  therefore  no  offence  had  been 
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committed,  and  he  relied  upon  Lane  v.  Collins 
(52  L.  T.  Eep.  257 ;  14  Q.  B.  l)iv.  193). 

The  justices,  being  of  opinion  that  the  com- 
modity sold  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  the  purchaser, 
and  that  the  defendant  was  bound  to  supply  the 
oommodi'y  according  to  the  formulary  prescribed 
in  the  British  Pharmacopeia,  whether  expressly 
asked  to  do  so  or  not,  convicted  the  defendant. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  defendant  was  in  law  so  bound 
as  last  aforesaid,  or  not ;  (2)  whether  under  the 
drcumstanoes  herein  stated  there  was  evidence 

ri  which  the  justices  might  properly  find  that 
commodity  sold  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded  by  the 
purchaser,  or  that  he  had  been  prejudiced  by  such 
sale;  (3)  whether  the  information  was  properly 
bid  under  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act  1875;  and  (4)  whether  the  conviction  was  good 
inlaw. 

If  the  court  should  be  of  opinion  that  the  con- 
viotion  was  legally  and  properly  made  then  the 
conviction  was  to  stand;  otherwise  it  was  to  be 
reversed. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Tict  a  63)  provides : 

Seot  6.  No  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drug  which  is  not 
of  the  nature,  substance,  and  quality  of  the  artiole 
damanded  by  such  purchaser,  under  a  penalty  not 
exceeding  twenty  pounds ;  provided  that  an  offence  shall 
not  be  deemed  to  be  committed  under  this  section  in  the 
following  oases ;  that  is  to  say,  (1)  where  any  matter  or 
ingredient  not  injurious  to  health  has  been  added  to  the 
food  or  drug  because  the  same  is  required  for  the  pro- 
duction or  preparation  thereof  as  an  artiole  of  commerce, 
in  a  state  lit  for  carriage  or  consumption,  and  not  fraudu- 
lently to  increase  the  balk,  weight,  or  measure  of  the  food 
or  drag,  or  conceal  the  inferior  quality  thereof ;  (3)  where 
the  food  or  drug  is  compounded  as  in  this  Aot  mentioned. 

Seot  7.  No  person  shall  tell  any  compound  artiole  of 
food  or  compounded  drag  which  is  not  composed  of 
ingredients  in  aooordanoe  with  the  demand  of  the  pur- 
chaser under  a  penalty  not  exceeding  twenty  pounds. 

C.  A.  Russell,  K.O.  (/.  A.  Compston  with  him) 
for  the  appellant. — The  question  is  whether  when 
a  chemist  ie  asked  to  supply  an  article  which  is 
one  of  the  numerous  articles  named  in  the  British 
Pharmacopoeia,  be  is  bound  to  supply  it  under  all 
circumstances  according  to  the  prescription  in 
the  British  Pharmacopoeia  so  that  he  commits  an 
offence  if  he  does  not  do  so.  Our  submission  is 
that  he  is  not  so  bound;  at  all  events  for  the 
purpose  of  determining  whether  the  artiole  is  of 
the  nature,  substance,  and  quality  of  the  article 
demanded,  within  the  meaning  of  sect  6,  and 
whether  the  seller  has  committed  an  offence  under 
that  section.  There  is  nothing  in  the  Act  to  say 
to,  as  only  general  terms,  such  as  "food"  and 
"drug,"  are  defined  by  the  Act.  The  question 
under  sect.  6  is  always  this :  When  a  purchaser 
has  asked  for  an  article  it  has  to  be  ascertained 
whether  it  is  an  article  the  nature,  substance,  and 
quality  of  which  can  be  fixed  by  reference  to  some 
natural  standard  (such  as  milk),  or  whether  it  is 
an  artiole  the  nature  and  quality  of  which  is 
ascertainable  by  reason  of  there  being  some  known 
meaning  attached  to  the  article.  Neither  of  these 
considerations  would  apply  here.  As  to  the  article 
itself,  what  the  inspector  asked  for  was  "  mercury 
ointment "  simply,  and  no  evidence  was  given  by 


him  to  show  what  "  mercury  ointment "  was.  To1 
show  what  it  was  he  simply  relied  on  the  descrip- 
tion as  given  in  the  Pharmacopoeia.  The  British 
Pharmacopoeia  is  not  mentioned  or  referred  to  in 
the  Act,  so  that  the  case  is  not  the  same  as  if  there 
was  to  be  found  in  the  Act  itself  a  provision  that  in 
the  case  of  a  particular  drug  it  was  to  be  made  up 
according  to  the  standard  in  the  British  Pharma- 
copoeia. If  the  prescription  of  a  medical  practi- 
tioner relating  to  a  drug  named  in  the  Pharma- 
copoeia were  taken  to  a  chemist-.,  then  he  might  be 
bound  to  make  up  that  prescription  and  sell  that 
article  according  to  the  formulary  in  the  Pharma- 
copoeia. There  is  a  wide  range  as  to  the  meaning1 
of  "  mercury  ointment."  It  may  mean  one  thing 
in  a  medical  prescription,  and  a  totally  different 
thing  when  asked  for  as  it  was  asked  for  in  this 
case.  The  British  Pharmacopoeia  was  introduced 
that  chemists  might  know  what  ingredients  to  put 
in  when  making  up  prescriptions.  The  statutes 
relating  to  it  are  set  out  in  Chitty's  Statutes, 
vol.  7  (Medical  Acts).  By  the  Medical  Act  1858 
(21  &  22  Vict.  0.  90),  s.  3,  the  general  medical 
council  was  established,  and  by  sect.  54  they 
were  required  to  publish  "  a  book  containing  a  list 
of  medicines  and  compounds,  &c  .  .  .  to  be 
called  the  British  Pharmacopoeia."  That  was  its 
origin,  and  it  so  remained  until  the  Pharmacy  Aot 
1868  (31  &  32  Vict.  o.  121) ;  s.  15  of  which  Act 
provided  that  "  any  person  who  shall  compound 
any  medicines  of  the  British  Pharmacopoeia  ex- 
cept according  to  the  formularies  of  the  said 
Pharmacopoeia  "  should  be  liable  to  a  penalty.  In 
White  y.  Bywater  (19  Q.  B.  Div.  582),  where  the 
defendant  was  convicted,  evidence  was  given 
by  three  witnesses  to  show  that  the  article  was 
not  of  the  nature,  Ac.,  of  the  artiole  demanded. 
There  was  no  such  evidence  in  this  case.  The 
prosecutor  designedly  rested  his  case  upon  the 
certificate  of  the  analyst,  and  upon  the  fact  that 
by  that  certificate  the  article  was  not  up  to  the 
standard  of  the  Pharmacopoeia,  The  defendant 
and  two  chemists  gave  evidence  that  the  article' 
sold  was  one  commonly  dealt  with ;  that  it 1 


the  one  usually  supplied  to  persons  asking  for 
"mercury  ointment,"  that,  in  fact,  it  was  the 
"  mercury  ointment "  of  commerce  and  the  artiole r 
known  in  commerce  and  in  that  neighbour- 
hood as  such.  That  distinguishes  the  ease  from 
White  y.  Bywater  (ubi  eup.)9  where  the  fact  was 
that  the  tincture  of  opium  supplied  was  not  the 
tincture  of  opium  of  commerce,  ft  is  a  strong 
proposition  to  say  that  if  a  person  a*ks  for  an 
article  in  the  Pharmacopoeia  it  oaunot  be  supplied 
unless  it  contains  the  exact  ingredients  in  the 
Pharmacopoeia,  and  that  the  seder  commits  an 
offence  if  it  is  not  so  supplied.  The  question  in 
each  case  must  be  this,  What  would  an  ordinary 
purchaser  mean  by  the  article.  As  to  the  second 
point  that  the  proceedings  ought  to  have  been 
under  seot  7  instead  of  seer.  6,  the  article  was 
"  a  drug  compounded  as  in  this  Act  tueutioned," 
within  sub-sect.  3  of  sect.  6,  and  therefore  there 
was  no  offence  under  sect.  6.  The  offence,  if  any, 
was  under  sect  7  : 

Houghton  v.  TapUn,  13  Times  L.  Rep  386  ; 
Beardsley  v.   Walton  and  Go.%   19  M*g.  CiS.  471 ; 
82  L.  T.  Rep.  119  ;  (1900)  2  Q  B   1. 

Danckwerts,  K.C.  (BoshiU  with  him)  for  the 
respondent. — The  case  is  really  concluded  by 
Beardsley  v.   Walton  and  Co.  {ubi  sup.).      The 
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question  is  important,  because  if  it  be  permissible 
when  an  article  is  mentioned  in  the  Pharmacopoeia, 
to  supply  something  different  from  what  is  there 
prescriDed,  the  consequences  may  be  serious 
whether  an  article  much  weaker  or  much  stronger 
is  supplied.  To  avoid  that  inconvenience  we  have 
the  British  Pharmacopoeia  introduced  as  a  stan- 
dard with  regard  to  the  articles  mentioned  therein ; 
and  certainly  after  the  Pharmacy  Act  of  1868  any 
person  going  into  a  chemist's  shop  to  buy  a  drug, 
mentioned  in  the  British  Pharmacopoeia,  would 
be  warranted  in  believing  that  the  drug  sold  to 
him  would  be  made  up  according  to  the  standard 
of  the  Pharmacopoeia.  Sect.  15  of  that  Act 
expressly  says  that  '*  any  person  who  shall  com- 
pound any  medicines  of  the  British  Pharmacopoeia 
except  according  to  the  formularies  of  the  Phar- 
macopoeia "  commits  an  offence  and  is  liable  to  a 
penalty.  Any  person  who  asks  for  a  drug  is 
entitled  to  assume,  and  must  be  taken  to  assume, 
that  the  drug  is  a  lawfully  compounded  drug,  and 
therefore  when  he  goes  to  the  vendor  and  asks 
for  a  specified  drug  the  vendor  ought  to  under- 
stand clearly  what  is  asked  for.  When  the 
inspector  went  to  the  defendant's  shop  and  asked 
for  mercury  ointment,  he  must  be  taken  to  have 
asked  for  something  which  was  lawfully  com- 
pounded, and  not  for  something  which  was 
illegally  compounded;  and  the  defendant  must 
be  taken  to  be  asked  to  supply  something  law- 
fully, and  not  illegally,  compounded.  The  seller 
cannot  sell  otherwise,  unless  he  is  selling  either 
according  to  the  British  Pharmacopoeia,  or 
according  to  a  medical  prescription,  or  is  asked 
for  and  is  selling  something  different  to  what  is 
in  the  Pharmacopoeia.  Here  the  defendant  says 
he  kept  both  articles  in  Mb  shop,  one  according 
to  the  Pharmacopoeia,  and  the  other  according  to 
that  usually  sold ;  but  the  Act  enjoins  the  exact 
opposite  to  this.  Sect.  16  of  the  Act  of  1868 
.reserves  the  right  of  certain  persons  such  as 
apothecaries,  but  it  does  not  reserve  the  right  of 
chemists  or  druggists,  so  that  these  latter  in 
conducting  their  business  come  within  the  Act. 
The  section  was  evidently  intended  to  enable 
medical  practitioners,  but  not  chemists,  to  vary 
the  prescriptions  in  the  Pharmacopoeia.  Beardsley 
v.  Walton  and  Co.  (ubi  sup.),  is  a  clear  authority 
fpr  the  proposition  that  where  a  person  goes  to 
a  shop  and  asks  for  an  article  named  in  the 
Pharmacopoeia  he  is  entitled  to  get  it  according 
to  the  standard  of  the  Pharmacopoeia,  and  if  a 
different  article  is  supplied  to  him,  an  offence  is 
•committed.  White  v.  Bywater  (ubi  sup.)  is  to 
the  same  effect.  Houghton  v.  Taplin  (ubi  sup.)  is 
a  different  case.  The  defence  there  was  that  the 
"  arsenical  soap  *  asked  for  and  sold  was  not  a 
drug  at  all,  and  it  was  held  that  no  offence  had 
been  committed  under  sect.  6,  by  Hawkins,  J.,  on 
the  ground  that  it  was  not  a  drug  at  all,  and  by 
Wright,  J.  on  the  ground  that  it  was  a  com- 
pounded drug  within  sub-sect.  3  of  sect.  6.  The 
intention  of  the  Pharmacy  Act  was  to  compel 
•everybody  to  conform  to  the  Pharmacopoeia  in 
•compounding  drugs.  After  that  Act  everybody 
asking  for  a  drug  named  in  the  Pharmacopoeia 
would  be  entitled  to  suppose  that  he  was  setting 
something  compounded  according  to  the  Pharma- 
copoeia; and  in  the  case  of  articles  named  in  the 
Pharmacopoeia  if  something  different  from  the 
Pharmacopoeia  is  asked  for,  the  seller  ought  not 
to  sell  it  without  having  the  prescription  of  a 


medical    practitioner;    that    is,   he  commits  an 
offence  if,  without  a  proper  prescription,  he  sella 
articles  mentioned  in  the  Pharmacopoeia  but  com- 
pounded differently,  and  that  is  the  present  case. 
/.  A.  Compston,  in  reply,  referred  to 
White  v.  Bywater  (ubi  sup.) ; 
Lane  t.  Collins,  52  L.  T.  Rep.  257  ;  14  Q.  B.  Div. 
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Cur.  adv  vult. 


Jan.  29. — The  judgment  of   the  court  (Bruce 
and  Phillimore,  JJ.)  was  read  by 

Phillimobb,  J.  —  We  think  that  this  con- 
viction must  stand.  The  appellant  professed  to 
sell  mercurial  or  mercury  ointment.  Mercury 
ointment  is  a  drug  in  the  British  Pharmacopoeia, 
known  by  that  name  and  having  a  certain  fixed 
ratio  of  mercury  to  unguent.  The  appellant  was 
asked  for  mercury  ointment,  and  should  have 
sold  the  drug  in  the  Pharmacopoeia,  or,  if  he  was 
going  to  do  what  he  in  fact  did — namely,  sell  an 
ointment  in  which  the  mercury  was  about  one- 
quarter  strength — he  should,  if  he  may  lawfully 
sell  such  a  drug  (see  sect.  15  of  the  Pharmacy 
Act  1868),  have  explained  that  he  was  selling  a 
weaker  or  diluted  drug,  and  have  so  named  it. 
He  acted  under  no  sordid  motive,  but  none  the 
less  was  he  in  the  habit  of  selling  to  his  customers 
something  whioh  was  not  of  the  nature,  substance, 
and  quality  which  they  must  be  taken  to  have 
demanded  and  which  certainly  the  purchaser  in  this 
case  demanded.  It  is  said  that  the  appellant  sold 
the  mercury  ointment  of  commerce,  and  that  for 
commercial  purposes  there  is  a  standard  different 
from  that  of  the  Pharmacopoeia.  Having  regard 
to  sect.  15  of  the  Pharmacy  Act  1868  (31  & 32  Vict, 
c.  121),  that  is  unlikely,  though  perhaps  possible. 
But  he  failed  altogether  to  prove  that  there  was 
any  commercial  standard  for  this  article  different 
from  that  of  the  Pharmacopoeia.  He  did  not  even 
attempt  to  prove  it.  What  he  attempted  to  prove. 
was  that  there  were  two  commercial  standards  of 
wide  difference,  a  thing  in  itself  unreasonable, 
while  he  stated  that  he  kept  both  standards  in  his 
shop,  and  sold  according  to  one  standard  or  the 
other  according  as  the  customer  brought  or  did 
not  bring  a  prescription  from  a  medical  man. 
He  might  almost  aB  well  have  kept  two  weights 
and  two  measures.  The  mischief  of  such  a 
practice  was  pointed  out  in  the  argument.  If 
there  be  any  danger  on  the  other  side,  it  would 
be  avoided  by  the  simple  expedient  of  having  (if 
he  lawfully  may)  two  drugs,  calling  them  as  in 
fact  they  are,  the  strong  one  "  mercury  ointment," 
and  the  weak  one  "dilute  mercury  ointment,'* 
and  recommending  the  latter  to  any  customer 
whom  he  might  think  unskilled  and  likely  to  nee 
the  proper  drug  in  a  dangerous  manner.  The  cases 
of  White  v.  Bywater  (ubi  sup.)  and  Beardsley  v. 
Walton  (ubi  sup)  almost  if  not  quite,  conclude  the 
matter.  But  without  them  we  should  have  arrived 
at  the  same  result  upon  the  construction  of  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict.  c.  63).  They  establish,  and  we  should  have 
thought  without  their  assistance,  that  if  a  draff  is 
to  be  found  in  the  Pharmacopoeia  and  is  asked 
for,  this  drug  must  be  supplied,  and  that  if  it  is 
not  sold  with  the  ingredients  and  in  the  pro- 
portions prescribed  by  the  Pharmacopoeia  there 
is  at  least  primd  fade  evidence  that  what  is  sold 
is  not  of  the  nature,  substance,  and  quality  which 
was  demanded.  It  was  argued  that,  as  the  drug 
in  question  was  a  compounded  drug,  proceedings 
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ought  not  to  have  been  taken  under  sect.  6  of 
the  Sale  of  Food  and  .  Drags  Act,  but  under 
sect  7;  and  for  this  purpose  some  observations  of 
Wright,  J.  in  Houghton  v.  Taplin  (ubi  sup.)  were 
invoked.  We  think  that  those  observations  have 
been  misunderstood.  In  any  case  it  is  quite  clear 
from  the  definition  clause  that  a  compounded 
drag  is  none  the  less  a  drug,  which  shows  that 
proceedings  can  be  taken  under  sect.  6,  though  it 
may  be  that  in  the  case  of  a  compounded  drug 
they  can  also  be  taken  under  sect.  7.  We  wish  to 
add  a  few  words  with  reference  to  the  exception 
contained  in  sub-sect.  3  of  sect.  6.  We  entertain 
no  doubt  that  the  appellant  sold  to  the  prejudice 
of  the  purchaser  a  drug  which  was  not  of  the 
quality  of  the  article  demanded  by  such  pur- 
chaser, and  so  contravened  the  provisions  of  the 
earlier  part  of  sect.  6.  Bat  the  difficulty  we  have 
felt  arises  from  the  provision  that  an  offence  shall 
not  be  deemed  to  have  been  committed  under 
that  section  where  the  drug  is  compounded  as  in 
the  Act  mentioned.  It  was  argued  by  counsel 
for  the  appellant  that  because  the  article  in  ques- 
tion was  a  compounded  drug  the  sale  of  it  fell 
within  the  exception  in  sub-sect.  3  of  sect.  6,  and 
-constituted  an  offence,  not  under  sect  6,  but  only 
under  sect  7.  We  think  it  probably  did  consti- 
tute an  offence  under  sect.  7,  but  we  think  it  did 
also  constitute  an  offence  under  sect.  6.  The 
offence  in  sub-sect  3  of  sect.  6  does  not  apply  to 
all  compounded  drugs,  but  only  to  drugs  com- 
poundea  as  in  the  Act  mentioned.  It  is  very 
difficult  to  understand  the  meaning  of  the  words 
*as  in  this  Act  mentioned."  We  find  no  pro- 
visions in  the  Act  to  which  the  words  can  apply. 
Bat  it  seems  to  us  that  it  is  impossible  to  reject 
the  words.  We  cannot  read  the  exception  in 
sub-sect  3  as  if  it  were  not  qualified  by  the  con- 
cluding words.  But,  although  it  is  difficult  to  say 
what  is  the  exact  meaning  of  the  words,  this,  we 
think,  is  clear1 — that  no  possible  meaning  that 
«an  be  given  to  the  words  can  apply  to  the  oint- 
ment in  the  present  case.  It  was  certainly  not 
compounded  as  in  the  Act  mentioned.  The  sale 
of  it,  therefore,  does  not  fall  within  the  exception. 

Conviction  affirmed. 

Solicitors  for  the  appellant,  Archibald  Hair,  for 
W.  B.  Farr,  Leeds. 

Solicitor  for  the  respondent,  Clements,  WU- 
Hems,  and  Co.,  for  Trevor  Edwards,  Wakefield. 


Friday,  Feb.  1, 1901. 

(Before  Wills  and  Phillimore,  JJ.) 

Pearl  Assurance  Company  v.  Scottish 

Legal  Life  Assurance  Society,  (a) 

Industrial  assurance — Transfer  of  person  insured 
from  one  company  to  another — Notice  of  transfer 
—Collecting  Societies  and  Industrial  Assurance 
Companies  Act  1896  (59  &  60  Vict.  c.  26),  ss.  4  (2), 
14(f). 

By  sect.  4  (1)  of  the  Collecting  Societies  and  Indus- 
trial Assurance  Act  1896  it  is  provided  thai  a 
person  insured  with  a  collecting  society  or 
industrial  assurance  company  shall  not,  except 
in  certain  cases,  become  or  be  insured  with  any 
other  society  or  company  without  his  written  con* 

(«)  Reported  by  J.  Andrsw  Stbahan,  Eeq..  Bftrrf*ter-»t-L»w. 
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sent.  By  sect.  4  (2) :  "  The  society  or  company  to 
which  .  .  .  the  person  is  sought  to  be  trans- 
f erred  shall  within  seven  days  from  his  applica- 
tion for  admission  to  that  society  or  company 
give  notice  thereof  in  writing  to  the  society  or 
company  from  which  he  is  sought  to  be  trans- 
ferred." By  sect.  14  (1) :  "  It  shall  be  an  offence 
under  this  Act  if  .  .  .  (c)  a  collecting  society 
or  industrial  assurance  company  to  which  a 
.  .  .  person  is  sought  to  be  transferred  fails 
to  give  such  notice  as  is  by  this  Act  required." 
B.  was  insured  in  P.  Company,  which  was  an 
industrial  assurance  company  within  the  Act. 
J.  induced  B.  to  agree  to  transfer  to  the  8. 
Assurance  Society  and  in  exchange  for  his  policy 
in  the  P.  Company  gave  B.  a  policy  in  the  8. 
society.  The  a.  Society  gave  the  P.  Company  no 
notice  of  the  transaction,  and  B.'s  policy  in  the 
P.  Company  was  still  subsisting,  and  the  P. 
Company  admitted  their  intention  of  continuing 
it  as  long  as  possible.'  The  P.  Company  laid  an 
information  against  the  S.  Society  for  a  breach 
of  sect.  4  (2)  of  the  above  Act.  The  magistrates 
dismissed  it  on  the  ground  that  as  the  policy  in 
the  P.  Company  was  still  subsisting  there  was 
no  transfer  of  B.  from  the  P.  Company  within 
the  Act. 
Held,  that,  as  a  matter  of  fact  B.  had  become  a 
member  of  the  S.  Society  and  would  cease  to  be 
a  member  of  the  P.  Company  as  soon  as  the 
period  covered  by  his  past  payments  had  elapsed, 
and  that  therefore  he  was  a  person  "  sought  to 
be  transferred  "from  the  P.  Company  to  the  S. 
Society  within  the  Act. 

This  was  a  case  stated  by  an  alderman  of  the 
city  of  London  raising  a  question  under  the 
Industrial  Assurance  Companies  Act  of  1896. 

An  information  was  preferred  before  a  court  of 
summary  jurisdiction  at  the  Mansion  House  by 
the  Pearl  Life  Assurance  Company  against  the 
Scottish  Legal  Assurance  Society  for  that  that 
society  in  the  city  of  London  being  a  collecting 
society  within  the  meaning  of  sect.  4  of  59  Aw 
Vict.  c.  26,  did  not  within  seven  days  from  the 
application,  dated  the  13th  June,  of  one  William 
Perkins,  a  person  insured  with  the  Pearl  Life 
Assurance  Company,  for  admission  to  the  Scottish 
Legal  Assurance  Society,  give  notice  in  writing  of 
such  application  to  the  Pearl  Life  Assurance 
Company  from  which  Perkins  was  sought  to  fee 
transferred  contrary  to  sect..  4  (2)  and  14  (1)  of 
59  &  60  Yiot.  c.  26,  and  that  the  default  had  con- 
tinned  up  to  the  date  of  the  issue  of  the  summons. 
There  was  a  second  information  alleging  against 
the  Scottish  Legal  Assurance  Society  a  similar 
offence  in  respect  of  Rebecca  Perkins,  the  wile 
of  William  Perkins.  The  alderman,  after  hearing 
the  parties,  dismissed  the  information. 

Collecting  Societies  and  Industrial  Assurance 
Companies  Act  1896  (59  &  60  Vict.  c.  26) : 

Sect.  4. — (1)  A  member  of  or  person  insured  with  a 
collecting  society  or  industrial  assurance  company  shall 
not  .  .  .  beoomo  or  be  made  a  member  of  or  be 
insured  with  any  other  Bach  society  or  oompany  without 
his  written  consent,  or  in  the  case  of  an  infant 
without  the  consent  of  his  father  or  other  guardian. 
(2)  The  society  or  oompany  to  whioh  the  member  or 
peraon  is  sought  to  be  transferred  shall,  within  seven 
days  from  his  application  for  admission  give  notice 
tLereof  in  writing  to  the  society  or  oompany  from  which 
he  is  sought  to  be  transferred. 
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Seot  14.— (1)  It  shell  be  an  offence  under  this  Aot  if 
•  .  .  (e)  a  collecting  society  or  iodnstrial  aesoranoe 
oompany  to  whioh  a  member  or  person  is  sought  to  be 
transferred  fails  to  give  snob  notioe  as  i«  by  this  Aot 
required. 

The  facts  as  found  in  the  special  case  were  as 
follows : — 

The  Pearl  Life  Assurance  Company  (hereinafter 
called  the  appellant  company)  was  an  industrial 
assurance  company,  and  the  Scottish  Legal  Life 
Assurance  Society  (hereinafter  cajled  the  respon- 
dent society)  was  a  collecting  society  within  the 
meaning  of  sect  1  of  the  Collecting  Societies  and 
Industrial  Assurance  Companies  Act  1896,  and 
were  duly  registered  under  the  Friendly  Societies 
Acts. 

The  man  William  Perkins  stated  that  he  and 
his  wife,  the  said  Rebecca  Perkins,  had  been 
insured  in  the  office  of  the  appellant  oompany 
about  two  years,  and  that  a  collector  named 
Jones,  whom  he  had  known  as  a  collector  for  the 
appellant  company  had  in  or  about  the  month  of 
June  1900,  asked  him  to  transfer  to  the  respon- 
dent society.  He  assented  to  this  and  signed  a 
proposal  form  in  the  respondent  society,  and  gave 
up  to  the  collector  Jones  his  books  and  policies 
in  the  appellant  company,  and  received  in  lieu 
thereof  the  policies  in  the  respondent  society 
which  he  produced  before  the  alderman.  At  the 
time  this  transaction  took  place  collector  Jones 
had  left  the  appellant  oompany,  and  was  a  collector 
of  the  respondent  society. 

The  applications  of  William  Perkins  and 
Rebecca  his  wife  for  insurance  in  the  respondent 
society,  dated  the  20th  June  1900,  were  produced 
at  the  hearing.  The  policies  issued  by  the  respon- 
dent society  were  in  different  form  to  the  policies 
issued  by  the  appellant  oompany. 

A  witness  for  the  appellant  company,  named 
Herbert  Pilbeam,  stated  that  when  ne  was  con- 
versing with  William  Perkins,  at  Perkins9  house, 
the  assistant  superintendent  of  the  respondent 
aooiety  accompanied  by  the  society's  collector, 
Jones,  came  in  and  stated  to  the  witness  that 
Perkins'  insurances  had  been  transferred  to  the 
respondent  society. 

No  notioe  was  given  by  the  respondent  society 
to  the  appellant  company  within  the  meaning  of 
sect.  4  (2)  of  the  Collecting  Societies  and  Indus- 
trial Insurance  Companies  Act  1896,  either  within 
or  at  any  time  subsequent  to  the  period  prescribed 
by  that  sub-section. 

The  two  policies  on  the  lives  of  Mr.  and 
Mrs.  Perkins  in  the  appellant  company  were  in 
existence  on  the  day  when  the  said  informations 
were  heard  by  the  court  below.  The  company 
farther  admitted  that  it  was  not  their  wisn  or 
intention  to  cancel  Mr.  or  Mrs.  Perkins'  policies, 
and  that  they  were  desirous  under  the  circum- 
stances of  keeping  them  alive. 

The  alderman  was  of  opinion  on  these  facts 
that  no  actual  transference  had  taken  place  at 
the  date  of  the  alleged  offence,  and  that  sect.  4  (2) 
did  not  apply  as,  the  policies  in  the  appellant 
company  and  those  in  the  respondent  society 
being  admittedly  co-existent,  there  could  be  no 
legal  "transfer*  or  "seeking  to  transfer"  within 
the  meaning  of  sect.  4  (2). 

Jvory,  K.C.  (BowseU  with  him)  for  the  appel- 
lant oompany. — Sect.  1  of  the  Aot  should  be 
looked  at  to  see  the  scope  of  it.     That  shows 


that  it  is  intended  to  apply  only  to  insurance 
companies  whose  dealings  are  with  the  poor,  and 
therefore  with  a  class  more  or  less  uneducated. 
That  circumstance  indicates  that  the  provisions 
of  sect.  4  are  precautionary  in  their  nature — to 
prevent  I  submit  the  collectors  making  a  trade  in 
transferring  the  persons  insured  in  one  oompany 
to  another,  according  as  their  own  personal 
interests  require.  As  a  matter  of  fact  the  persons 
insured  in  these  societies  insure  practically  with 
the  collector  and  not  with  the  oompany,  and  when 
the  collector  leaves  or  is  dismissed  by  one  com- 
pany and  becomes  collector  for  another  he  usually 
can  induce  the  persons  who  were  insured  by 
him  in  his  late  company  to  transfer  to  his  new  one. 
In  this  very  case  we  had  to  get  an  injunc- 
tion to  restrain  Jones  from  soliciting  persons 
insured  with  us  to  join  the  respondent  society. 
And  I  submit  the  object  of  sect  4  is  to  take  care 
as  far  as  possible  that  the  insured  shall  know 
what  he  is  doing  when  he  is  transferred  by  making- 
his  written  consent  necessary,  and  by  making  the 
transferee  company  give  notice  to  the  transferor 
company  of  the  transfer.  Of  course  this  last 
provision  is  also  for  the  protection  of  the 
transferor  oompany  against  the  proceedings  of 
dismissed  servants.  Both  purposes  are  served 
by  giving  the  transferor  oompany  notioe — the  oom- 
pany is  enabled  to  ascertain  what  its  agents  or 
former  agents  are  doing,  and  at  the  same  time  it 
is  enabled  to  make  the  member  transferred  aware 
of  the  nature  of  the  transaction  to  which  he  has 
oonsented,  and  so  to  prevent  his  b*-ing  induced 
to  transfer  by  misrepresentation  or  fraud.  This 
seems  olear  from  the  language  of  the  section. 
The  section  refers  to  the  transfer  not  of  the  policy 
as  the  magistrate  seems  to  think,  but  of  the 
member  himself.  Its  object  is  to  prevent  the 
member  being  transferred  at  the  will  of  the 
collector  without  himself  or  the  oompany  in 
which  he  was  insured  being  aware  of  it  A  legal 
transfer  of  the  policy  is  not  necessary  to  create 
an  offence  under  the  section. 

<3oh**>  K.C.  (/.  B.  Mathews  with  him).— I 
submit  that  the  object  of  this  action  or  of  sub- 
sect  (2)  at  any  rate,  was  not  to  protect  the 
insurance  oompany  against  the  former  collectors 
but  to  facilitate  the  work  of  different  companies. 
It  often  happens  that  two  or  more  companies 
have  members  in  the  same  district  One  of  these 
finds  it  unprofitable  to  keep  a  ooilector  there  on 
account  of  the  small  number  of  its  members. 
Therefore  it  agrees  to  transfer  them  to  another 
oompany.  In  order  to  enable  it  to  know  with 
certainty  who  have  and  who  have  not  agreed  to  be 
transferred  the  transferee  oompany  is  bound  to 
give  notice  to  it  of  each  member  transferred.  I 
submit  this  must  be  the  object  of  the  provision 
since  a  member  can  be  transferred  from  one  oom- 
pany either  by  operation  of  law,  of  whioh  there  is 
no  Question  here,  or  by  consent  of  both  the  com- 
panies and  the  persons  transferred.  On  the  facts 
stated  in  the  case  there  is  neither  a  transfer  of 
the  member  nor  a  transfer  of  the  policy.  The 
member  is  not  transferred  because  the  appellant 
company  has  not  agreed  to  the  transfer,  and  the 
policy  is  not  transferred  since  the  original  policy 
still  exists.  In  fact  so  far  is  it  from  the  new 
policy  being  the  old  one  transferred,  that  its  terms 
are  quite  different  from  those  of  the  old  one, 

Avory,  K.C.  was  not  heard  in  reply. 
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Wills,  J. — I  am  of  opinion  that  in  this  case 
the  magistrate  has  come  to  an  erroneous  conclu- 
sion. The  Act  of  Parliament  is  certainly  not 
artificially  drawn,  but  I  do  not  desire  to  use  dis- 
respectful language  concerning  it  on  that  ground, 
because  I  think  it  is  exceedingly  likely  that  the 
phraseology  used  is  that  which  is  perfectly  well 
understood  among  the  class  of  people  to  whom  it 
refers,  and  the  transfer  of  a  member  from  society 
A  to  society  B  is  a  phrase  which  would  be  per- 
fectly intelligible  to  them.  I  think  it  is  very 
likely  indeed  to  be  the  case  that  the  language  is, 
from  any  point  of  view,  popular  rather  than  artifi- 
cial. It  seems  to  me  quite  abundantly  plain  what 
it  does  mean.  Everybody  knows  that  among  the 
poor  people  who  are  insured  by  these  societies 
there  is  a  vast  amount  of  touting  for  the  insurances 

re  agf  nte,  and  that  all  sorts  of  frauds  are  very 
committed  on  poor  people  by  reason  of  the 
temptation  offered  to  the  agents  to  make  money 
per  fas  or  nefcu,  and  it  is  not  too  much  to  say  that 
they  are  a  class  that  rather  want  watching,  and  I 
think  this  section  is  intended  to  put  some  check 
on  their  proceedings.  The  first  check  is  that  if 
a  member  of  one  society  proposes  or  is  persuaded 
to  drop  his  insurance  with  that  society  or  go  over 
to  another  there  should  be  evidence  that  he  in- 
tended to  do  it  at  all  events  by  requiring  that 
his  written  consent  should  be  produced  or 
should  be  capable  of  production.  That  puts 
some  sort  of  a  check  on  it.  It  prevents  people 
at  all  events  from  making  such  entries  as 
-are  necessary  to  effect  what  is  called  a 
transfer  without  some  sort  of  evidence  that  the 
man  knows  what  is  being  dona  But  then  comes 
ihe  second  sub-section,  and  it  does  not  seem  to 
me  to  be  really  capable  of  much  doubt  as  to  what 
it  means.  "  The  society  or  company  to  which  the 
member  or  person  is  sought  to  be  transferred  "  (it 
is  not  to  which  he  is  transferred,  but  to  which  he 
is  sought  to  be  transferred)  "  shall,  within  seven 
days  from  his  application  for  admission  to  that 
•society  or  company,  give  notice  thereof  in  writing 
to  the  society  or  company  from  which  he  is  sought 
to  be  transferred."  mien  he  makes  his  fresh 
insurance,  if  it  dates  from  a  time  which  is  still 
covered  by  the  first  insurance  the  result  may  be 
that  there  will  be  two  policies  concurrent  for  a 
-certain  time.  I  should  think  probably  that 
-would  give  rise  to  some  difficulty  of  a  different 
nature ;  probably  somehow  or  other  he  would  be 
required  to  state  whether  he  was  insured  with 
any  other  society  or  not.  But  it  may  very  well 
be  that  for  a  few  weeks,  or  a  few  months, 
he  is  doubly  insured;  and  certainly  I  should 
think  from  what  I  have  seen  as  a  judge  (I  have 
not  seen  so  much  of  it  as  my  learned  brother  has, 
bat  I  have  tried  some  cases  in  criminal  courts  in 
the  north  of  England  which  have  made  me  pretty 
familiar  with  the  proceedings  of  these  collecting 
agents)  it  is  very  likely  that  an  agent  will  himself 
pay  a  small  premium  for  a  few  weekB  or  whatever 
may  be  necessary,  in  order  to  secure  the  man.  But 
whether  there  is  a  concurrent  policy  or  concurrent 
insurance  by  another  society  or  not,  as  soon  as  he 
pays  his  first  premium  there  is  an  insurance  with 
the  second  society.  Nobody  who  knows  anything 
about  these  people  will  suppose  he  really  means  to 
be  permanently  insured  twice  over,  and  the  natural 
course  of  events  would  be  that  as  soon  as  the 
current  year  in  company  A  comes  to  an  end  he 
▼ill  drop  his  connection  with  the  insurance  com- 


pany A,  and  he  will  be  insured  only  in  company 
B;  and  in  that  sense  he  is  transferred  from 
company  A  to  company  B.  And  the  Act  of 
Parliament  says  in  language  which  I  cannot  help 
thinking  would  among  these  people  be  perfectly 
well  understood,  and  is  probably  better  in  that 
respect  than  more  formal  language,  that  any 
attempt  to  effect  that  transfer  should  be  com- 
municated to  the  other  society  from  which  he  is 
sought  to  be  transferred.  I  do  not  suppose  there 
was  any  passionate  desire  on  the  part  of  the 
Legislature  particularly  to  protect  the  first  com- 
pany, but  T  think  the  intention  was  to  put  a  check 
upon  this  touting.  It  was  a  very  mischievous 
process,  of  course,  and  I  think  the  intention 
was  to  make  it  less  operative  than  it  otherwise 
would  be,  and  therefore  to  discourage  it,  and 
that  seems  to  me  to  be  the  principle  and  the 
motive  which  underlie  the  legislation  which 
we  have  to  deal  with.  And,  if  I  am  right  in  my 
construction  of  sect.  4,  then  cadet  qunstio, 
because  it  is  clear  that  this  offence  has  been 
committed.  Being  of  opinion  that  I  ought  to 
adopt  that  particular  construction  of  sect  4  (2), 
I  have  come  to  the  conclusion  that  this  appeal 
must  be  allowed,  and  that  the  judgment  must  be 
altered. 

Phillimobb,  J. — I  am  of  the  same  opinion. 
The  clause  is  a  strange  one,  and  strangely  ex- 
pressed. But  I  think  with  the  knowledge  we 
possess  of  thiB  class  of  business,  these  agents, 
these  companies,  and  these  insurances,  we  can 
see  what  was  attempted  to  be  driven  at.  I  agree 
with  the  contention  made  on  behalf  of  the  re- 
spondent before  the  alderman,  and  made  by  Mr. 
Uohen  to-day,  that  at  least  one  object  of  the  1st 
sub-section  may  have  been  to  protect  a  man  from 
being  transferred  by  a  company  to  another  com- 
pany without  his  consent,  and  1  think  it  is  quite 
possible  that  such  cases  might  happen  but  for 
this  provision.  But  the  words  are  wide  enough, 
and  under  them  we  must  hold  he  is  not  to  oe 
transferred  by  a  company  to  a  company,  or  by  a 
collector  from  one  company  to  another  company 
without  his  consent.  Then,  with  regard  to  the 
2nd  sub-section,  I  differ  a  little  from  my  learned 
brother  in  this  respect,  that  I  rather  doubt  whether 
it  was  intended  for  the  protection  of  the  assured, 
and  I  rather  agree  with  the  alderman  that  it  is 
difficult  to  see  what  it  was  intended  for.  I  incline 
to  think  it  was  intended  as  a  protection  for  a 
company  against  its  servants  and  agents.  I  do 
not  think  it  was  intended  so  much  for  the  pre- 
vention of  touting ;  but  I  think  it  was  to  prevent 
that  which  I  know  does  happen,  and  I  think  on 
this  occasion  has  happened.  A  collector  quarrels 
with  his  society.  He  has  got  all  the  good-will 
of  the  connection;  he  knows  all  the  people  in- 
sured, and  all  these  know  him,  and  he  revenges 
himself  on  the  society  by  going  over  to  another 
society.  Without  saying  in  the  least  that  it  has 
happened  in  this  case,  it  doeB  often  happen  that 
the  cause  of  the  quarrel  is  some  act  of  dishonesty 
or  malpractice  on  the  part  of  the  collector.  Now, 
the  difficulty  in  such  a  case  is  as  to  dismissing 
him,  since  he  is  usually  able  to  take  away  all  the 
clients  he  has  collected.  It  seems  to  me  it  is 
more  likely  that  it  was  with  a  mind  to  prevent 
this  that  sub-sect.  2  was  drawn.  However  that 
may  be,  there  are  the  words,  and  when  once  we 
get  to  the  understanding  on  which  this  section  is 
based,  which  is  that  a  member  is  in  practice 
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treated  as  a  bale  of  goods,  and  passed  from  hand 
to  hand  as  it  seems  to  me  he  is,  there  is  no 
difficulty  in  construing  the  words  of  this  section. 

Wills,  J. — I  only  wish  to  add  that  I  do  not 
differ  from  anything  my  learned  brother  has  said. 
He  has  seen  more  of  the  working  of  these  societies 
than  I  hare,  and  it  is  very  likely  that  his  view  of 
this  section  is  more  correct  than  mine.  I  do  not 
wish  to  differ  from  him.  I  only  *ant  to  point 
out  that  for  one  reason  or  another  the  Legislature 
has  thought  it  desirable  that  the  first  society 
which  is  affected  by  this  transaction  shall  have 


notice  of  what  is  going  on. 


Appeal  allowed. 


Solicitors  for  the  appellants,  Hickling,  Washing, 
tan,  and  Passmore. 
Solicitor  for  the  respondents,  W.  E.  Court. 


Monday,  Feb.  4, 1901. 
(Before  Wills  and  Channbll,  J  J.) 

Andrews  (app.)  v.  Witts  and  Hollt 
(resps.).  (a) 
Water — Supply  for  certain  purposes —  Use  for  other 
purpose*— Agreement    between   water  company 


district  council — Waterworks  Clauses  Act 
1863  (26  &  27  Vict.  c.  93),  s.  18. 

By  an  agreement  made  between  the  T.  District 
Council  and  the  W.  G.  Water  Company,  the 
company  covenanted  to  supply  water  sufficient 
for  purposes  of  domestic  use  and  the  washing 
of  carts,  as  wett  as  in  the  case  of  fire,  but  not  for 
street  watering  or  sewer  flushing  purposes. 
The  respondents  were  ratepayers  of  T.,  and  used 

the  water  for  trade  purposes. 
Held,  that  they  had  been  guilty  of  an  offence 
within  sect.  18  of  the  Waterworks  Clauses  Act 
1863. 
Cask  stated  on  an  information  preferred  by  the 
appellant,  the  secretary  and  manager  of  the  West 
Gloucestershire  Water  Company,  against  the 
respondents,  charging  them  with  having  used 
water  for  purposes  other  than  those  for  which 
they  or  either  of  them  were  entitled  to  use  the 
same — namely,  for  trade  purposes,  contrary  to 
the  provisions  of  the  Waterworks  Glauses  Act 
1863. 

By  an  agreement,  dated  the  16th  Sept.  1898 
and  made  between  the  Thornbury  Rural  District 
Council  and  their  assigns  of  the  one  part  and  the 
West  Gloucestershire  Water  Company  of  the 
other  part,  certain  mains,  stand  pipes,  Ac.,  the 
property  of  the  district  council  in  Thornbury, 
were  demised  by  the  council  to  the  water  com- 
pany for  thirty  years  at  a  nominal  rental  of  1*.  a 
year,  and,  in  consideration  of  such  demise  and  of 
a  rental  of  30?.  per  year  and  of  certain  covenants 
contained  in  the,  agreement  the  water  company, 
covenanted  to  supply  the  stand  pipes  with  water 
sufficient  for  purposes  of  domestic  use  and  the 
washing  of  carts,  as  well  as  in  the  case  of  fire,  but 
not  for  street  watering  or  sewer  flushing  purposes ; 
the  district  council  covenanted  on  their  part  (inter 
alia)  that  they  would,  to  the  utmost  of  tbeir  power, 
assist  the  company  to  prevent  the  waste  or  misuse 
of  the  water  of  the  company  by  means  of  the  stand 
pipes. 

(a)  Reported  by  W.  ds  B.  Herbhjit,  Esq.,  B*rriater-at-Law. 


Tbe  water  was  supplied  to  the  stand  pipes  in 
accordance  with  the  agreement. 

The  respondents  were  both  ratepayers  of  Thorn- 
bury and  pay  the  rates  imposed  and  authorised  by 
the  district  council. 

On  the  16th  July  19W  the  respondent  Holly  was 
seen  by  the  appellant  to  fill  a  cask  with  water 
from  one  of  the  stand  pipes  in  Thornbury  and 
take  it  to  the  premises  of  tbe  respondent  Witts, 
who  is  a  baker  carrying  on  business  in  Thornbury. 
The  premises  to  which  the  water  was  taken  were 
used  as  a  bakery.  It  was  admitted  by  Witts  to  the 
appellant  that  he  had  used  water  for  baking  pur- 
poses and  said  that  he  should  continue  to  do  so. 

It  was  contended  on  behalf  of  the  respondents 
that  they  were  not  the  proper  persons  to  be  pro- 
ceeded against  if  an  offence  had  been  committed, 
and  that  the  respondents  paid  the  district 
council  for  the  water,  and  had  the  water  from  the 
council  and  did  not  pay,  and  had  no  agreement 
with  the  water  company,  nor  did  they  get  the 
water  from  the  company. 

It  was,  on  the  other  hand,  contended  on  behalf 
of  the  appellant  that  the  water  in  this  case  had 
been  drawn  for  an  improper  purpose  and  not 
authorised  by  the  agreement;  and  that,  therefore, 
the  water  so  drawn  and  used  by  the  respondents 
still  remained  the  property  of  the  water  company, 
and  that  the  property  in  it  had  never  passed 
either  to  the  district  council  or  to  the  respon- 
dents ;  and  that,  therefore,  the  respondents  were 
misusing  the  water  belonging  to  the  company. 

It  was  also  contended  that  the  district  council 
had  made  the  agreement  for  and  on  behalf  of 
the  ratepayers  ox  Thornbury,  who  were  really  the 
principals  in  the  agreement  and  who  really  paid 
through  the  agency  of  the  district  council  for  the 
water  supplied  through  the  stand-pipes  by  the 
water  company. 

The  Justices,  however,  were  of  opinion  that  the 
respondents  were  not  persons  who  had  from  the 
company  a  supply  of  water  for  other  than 
domestic  purposes  as  charged  in  the  information, 
and  they  accordingly  dismissed  the  charge. 

By  the  Waterworks  Clauses  Act  1863  (26  &  27 
Vict.  c.  93) : 

Sect.  18.  If  any  person,  first,  not  having  from  the 
undertakers  a  supply  of  water  for  other  than  domeatio 
purposes,  uses,  for  other  than  domeatio  purposes  any 
water  supplied  to  him  by  the  undertakers ;  or  secondly, 
having  from  the  undertakers  a  supply  of  water  for  any 
other  than  domestic  purposes,  uses,  for  any  purposes 
other  than  those  for  whioh  he  is  entitled  to  use  tbe  same, 
any  water  supplied  to  him  by  the  undertakers,  he  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceed- 
ing forty  shillings,  without  prejudice  to  the  right  of  the 
undertakers  to  recover  from  him  the  value  of  the  water 
misused. 

Duke,  K.C.  (Metcalfe  with  him)  for  the  appel- 
lant.— The  question  in  this  case  depends  upon 
the  construction  of  sect  18  of  the  Waterworks 
Clauses  Act  1863  (26  &  27  Vict.  o.  93).  Was  this 
a  supply  from  tbe  water  company  that  was  being 
misused  ?  The  offence  is  denned  in  the  second  part 
of  sect.  18,  and  the  undertakers  are  the  water 
company.  North,  J.  in  West  Surrey  Water  Com- 
pany v.  Guardians  of  Chertsey  Union  (71  L.  T. 
Rep.  368;  (1894)  3  Ch.  513),  said:  •'  What  is 
1  supply '  P  '  Supply '  I  understand  to  mean  the 
passing  of  water  from  persons  who  have  it  to 
persons  who  want  it."  The  power  of  the  Thorn- 
bury Rural  District  Council  to  make  the  agree- 
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pent  is  to  be  found  in  the  Public  Health  Act  1875 ! 
(38  &  39  Yict.  o.  55).  i 

The  respondents  did  not  appear.  j 

Wills,  J— The  case  is  dear.  At  first  I  could ; 
not  see  why  the  first  part  of  sect.  18  of  the  Water-  j 
works  Clauses  Act  1863  did  not  apply.  But 
under  the  second  part  of  that  section  the  respon- : 
dents  are  persons  who  have  a  supply  of  water 
from  the  undertakers.  The  water  came  from 
nowhere  elsd  bat  the  water  company.  They,  the 
respondents,  used  it  for  other  purposes  than; 
those  for  which  they  were  entitled  to  use  it. 

C  ha  knell,  J. — I    think    the    justices    were [ 
puzzled  by  the  words  "  from  the  undertakers," 
hut  sect  18  is  directed  against  persons  who  right- 
fully get  water  for  one  purpose  and  use  it  for 
another. 

Appeal    allowed  and    ease  remitted    to    the 
justice*. 

Solicitors:  Stanley,    Wasbrough,  and  Doggett, 
Bristol. 


Thursday,  Feb.  7, 1901. 
(Before  Wills  and  Ohaknbll,  JJ.) 

Mayor,  Ac.,  of  South  Shields  (apps.)  v. 
Wilson  Brothers  (resps.).  (a) 

Local  government — Buildings — Bye-laws —  Wooden 
structure  —  8table — "  New  building  "  —  Local 
Government  Act  1858  (21  &  22  Vict.  c.  98),  a.  34. 

Under  the  powers  given  by  sect.  34  of  the  Local 
Government  Act  1858  a  local  board  made  a  bye- 
law  that  every  verson  intending  to  erect  any 
"new  building  should  give  fourteen  days* 
notice  to  the  local  board  of  such  intentism,  and 
should  at  the  same  time  deliver  detail  plans  and 
sections  of  the  proposed  new  building  .- 

Held,  that  a  wooden  structure,  being  under  20/i. 
tack  way  and  with  a  slanting  roof  of  12ft.  high, 
intended  for  a  stable  and  erected  tn  the  centre 
of  inclosed  private  around  of  nearly  an  acre  in 
extent,  was  a  "  new  building  9  within  the  mean- 
ing of  this  bye-law. 

Case  stated  by  justices  of  the  peace  for  the 
borough  of  South  Shields  in  pursuance  of  a  rule 
(panted  by  the  High  Court  directing  the  justices 
to  state  a  case. 

The  complaint  was  made  on  behalf  of  the  appel- 
lants (the  corporation  of  South  Shields)  against 
Wilson  Brothers  (the  respondents)  for  that  they 
within  the  last  four  months  did  unlawfully  erect 
a  new  building  in  the  county  borough  of  South 
Shields  without  having  first  given. fourteen  days' 
notice  to  the  corporation  of  the  borough  by  a 
writing  delivered  to  the  surveyor  or  left  at  his 
office,  and  without  having  delivered  to  the  sur- 
veyor plans  thereof,  contrary  to  the  bye- laws. 
The  following  facts  were  proved  or  admitted : — 
The  defendants  were  owners  of  a  piece  of 
ground  of  nearly  an  acre  in  extent,  situate  in 
Beadhead-street.  It  was  hoarded  on  every  side, 
and  was  occupied  in  part  by  a  veterioary  surgeon 
who  has  an  office,  a  stable,  and  some  other 
wooden  erections  for  his  business.  The  defen- 
dants also  ciccupy  other  part  of  the  ground  as  a 
builder's  yard,  and  near  the  centre  of  the  ground 
the  defendants  have  an  open  shed ;  against  this 
shed  the  defendants  put  up  the  wooden  structure 

(•)  Reported  by  W.  W.  Ore,  Esq.,  Barrlster-at-Law. 


complained  of.  It  was  of  no  great  size,  being 
under  20ft.  each  way  and,  at  the  apex  of  a  slant- 
ing roof,  only  12ft  high.  The  public  had  no 
access  to  it,  and  it  was  to  all  intents  and  purposes 
on  th*s  inclosed  private  ground,  of  the  defendants 
and  intended  for  a  stable. 

On  the  part  of  the  complainants  it  was  con- 
tended that  this  wooden  erection  required  plans 
to  have  been  delivered  to  and  approved  by  the 
.  corporation  before  commencing  to  build  the 
stable,  and  this  the  defendants  had  not  done, 
nor  proceeded  according  to  the  bye-laws. 

On  the  part  of  the  defendants  it  was  contended 
that  it  had  never  been  the  custom  to  require  any 
plans  for  wooden  built  stables  to  be  submitted  to 
them,  or  in  any  way  to  have  their  approval, 
neither  had  this  bye-law  been  insisted  upon  pre- 
viously as  being  applicable  to  such  a  case  as  the 
present,  and,  in  addition,  that  the  bye-law  did  not 
apply  to  such  a  case  as  the  present. 

The  justices  adjourned  the  hearing,  and  sur- 
veyed the  erection  and  its  surroundings,  and 
having  carefully  perused  the  bye-law,  they  came 
to  the  determination  that  the  bye-law  aid  not 
apply  to  a  stable  built  of  wood  upon  inclosed 
ground  such  as  in  the  present  case ;  and  that,  in 
their  opinion,  a  building  to  be  a  building  within 
that  bye-law  should  answer  to  the  description  of 
an  edifice  having  some  approach  to  architectural 
design  and  structurally  fit  and  intended  for  use 
and  occupation  by  humanity  in  a  Civilised  form. 

They  therefore  decided  (after  due  consideration 
and  after  inspection)  that  as  a  matter  of  fact  ft 
was  not  a  building,  and  did  not  come  within  the 
bye-law,  and  they  added  that  in  their  opinion  no 
question  Of  law  arose  upon  the  complaint. 

If  the  court  should  be  of  opinion  that  their 
decision  or  order  dismissing  the  complaint  was 
right  and  proper,  then  the  order  was  to  stand; 
otherwise  the  complaint  was  to  be  sent  back, to 
them  to  be  dealt  with. 

Bye-laws  as  to  new  streets,  buildings,  Ac.,  for 
the  borough  of  South  Shields : 

No.  6.  Plans,  &o.— Previous  to  building  every  person 
who  shall  intend-  to  erect  any  new  building  shall  give 
fourteen  days'  notice  to  the  local  board  of  snoh  intention, 
by  writing,  delivered  to  the  surveyor  of .  the  local  board 
or  left  at  his  office,  and  shall  at  the  same  time  d*li?er  to 
snoh  surveyor  or  leave  at  his  offioe,  detailed  plans  and 
sections,  drawn  in  ink  on  drawing  paper,  tracing  cloth, 
or  mounted  tracing  paper  on  a  scale  of  one-eighth  Or  a 
quarter  of  an  inoh  to  every  foot,  of  every  floor  of  Snoh 
intended  new  building,  showing  the  thiokness  of  the 
walls,  the  dimensions  of  the  rooms,  the  situations  of  the 
ftreplaees,  stoves,  chimneys,  and  floes,  and  generally  the 
position,  form,  and  dimensions  of  the  several  parts  of 
snoh  building,  and  of  the  water-closet,  privy*  golly,  and 
drain,  ashpit,  coal-house,  aod  all  other  building*  and 
appurtenances  connected  therewith  ;  and  snoh  plans  and 
sections  shall  be  accompanied  by  a  description  of  the 
materials  of  the  building,  the  mode  in  which  it  is  pro- 
posed to  be  constructed  and  the  number  of  the  site  on 
estate  plan  it  is  intended  to  occupy.  .  .  .  Any 
person  who  shall  ereot  any  new  building  without  giitiirg 
suoh  notice  and  delivering  snoh  plans  and  sections  as 
aforesaid,  or  without  having  the  said  plans  and  sections 
approved  of  by  the  local  board,  or  in  anywise  oontrary 
to  plans  and  sections  which  have  been  approved  of  by 
the  local  board,  shall  be  liable  fop  each  offence  to  a 
penalty  of  forty  shillings. 

No  9.  Materials  for  external  walls  :-— 
The  external  and  party,  or  side  and  divisional-  wulle 
of  every  new  building  shall  be  constructed < of- brjcjf, 
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lions,  or  other  hard  and  iooombustible  material.  Any 
person  offending  against  this  bye-law  shall  be  liable  for 
for  each  offenoe  to  a  penalty  of  forty  shillings. 

These  bye- laws  were  made  under  sect.  34  of  the 
Local  Government  Act  1858  (21  A  22  Yiot.  o.  98) 
— now  repealed  by  sect.  343  of  the  Public  Health 
Act  1875— which  provided  that 

Every  local  board  may  make  bye-laws  with  respect  to 
the  following  matters:  (that  is  to  say)  ...  (2) 
With  respeot  to  the  structure  of  walls  of  new  buildings 
for  securing  stability  and  the  prevention  of  (Ires. 

B.  V.  Bankes  for  the  appellants. — The  question 
is  whether  this  wooden  stable  is  or  is  not  a  new 
building  within  the  meaning  of  this  bye-law.  The 
justices  came  to  the  conclusion  that  a  stable 
built  of  wood  was  not  a  "  building."  Two  points 
are  raised  here:  First,  is  this  a  "building" 
within  the  meaning  of  the  bye-law  (No.  6),  and 
secondly,  is  there  any  question  of  law  raised  for 
this  court  to  determine.  When  the  justices  give 
their  opinion  and  say  that  this  as  a  matter  of 
fact  was  not  a  building,  that  does  not  bind  this 
eourt  as  a  matter  of  fact ;  it  is  a  mere  inference 
from  the  fact,  and  does  not  bind  this  court,  as 
the  question  is  one  of  law.  In  Stevens  v.  Oourley 
{1  L.  T.  Rep  33)  a  wooden  shop,  very  similar  to 
the  wooden  stable  in  this  case,  was  held  to  be  a 
"building"  within  the  Metropolitan  Building 
Act  1855.  As  Byles,  J.  says  in  that  case, 
the  meaning  of  the  word  M building"  must  be 
decided  by  that  which  is  its  ordinary  acceptation, 
;*nd  he  says  that  an  edifice  built  of  wood,  a 
house  or  a  stable,  or  a  coachhouse,  are  evidently 
buildings.  In  the  recent  case  of  Mayor  of 
8outhend>on-8ea  v.  Archer  (ante,  p.  129)  a  wooden 
.shed  erected  as  a  cover  for  a  weighing-machine 
was  held  not  to  be  a  "  building  " ;  but  that  was  a 
-temporary  erection,  whereas  this  structure  is  a 
permanent  stable.  In  Hobbe  v.  Dance  (29  L.  T. 
Bap.  687;  L.  Rep.  9  0.  P.  30)  a  wooden  stable 
was  held  to  be  a  "  new  building  "  within  a  bye- 
law  made  by  a  local  board  under  the  same  Act  of 
Parliament  as  the  bye-law  in  this  case.  The 
justices  in  this  case  came  to  the  conclusion  that 
practically  no  wooden  stable  of  this  kind  could  be 
a  "building,"  because  there  was  an  absence  of 
architectural  design.  They  were  clearly  wrong 
in  that  view  and  in  the  way  they  looked  at  the 
<oase,  which  is  one  of  considerable  importance  to 
town  councils,  because  these  bye-laws  were 
framed  to  prevent  the  risk  of  fire.  [Wills,  J. 
referred  to  bye-law  No.  9.]  Although  the  justices 
say  that  they  held  as  a  matter  of  fact  that  the 
structure  was  not  a  building,  yet  that  question 
is  properly  raised  as  a  Question  of  law  for  the 
opinion  of  the  court  (Hobbe  v.  Dance,  ubi  sup.), 
*nd  the  case  ought  to  be  sent  back  to  the  justices 
to  be  dealt  with. 

The  respondent  did  not  appear. 

Wills,  J. — I  think  that  this  structure  was  a 
new  building  within  the  meaning  of  the  bye-law. 
There  is  not  much  to  be  said  on  the  question.  It 
is  dearly  a  "new  building  "  within  bye  law  9, 
which  provides  that  "  the  external  and  party,  or 
side  and  divisional  walls  of  every  new  building 
-shall  be  constructed  of  brick,  stone,  or  other  hard 
and  incombustible  material"  That  is  a  very 
strong  reason  for  thinking  that  bye-law  6  also 
was  intended  to  apply  to  such  a  building.  The 
difficulty  in  the  construction  of  the  bye-law  is 
caused  by  the  use  in  it  of  terms  which  are  pro- 


perly applicable  to  dwelling-houses  only.    These 
words,  nowever,  ought  to  be  read  as  if  they  were 

Qualified  by  the  words  "  if  any."    I  think  that 
be  justices  came  to  a  wrong  conclusion,  and 
that  this  appeal  ought  to  Buooeed. 
Channbll,  J. — I  agree. 

Appeal    allowed.      Case    remitted    to    the 
justices. 
Solicitors  for  the  appellants :  Speechly,  Mum- 
ford,  Bodgers,  and  Grata,  for  J.  Moore  Hayton, 
Town  Clerk,  South  Shields. 


Jan.  26  and  Feb.  17, 1901. 
(Before  Bruce  and  Phillimobb,  J  J.) 
Hull  v.  London  County  Council,  (a) 
Metropolis  —  Building  —  Projection  from— Con- 
tinuing offence  —  London  Building    Act  1884 
(57  &  58  Vict  c.  ccxiii.),  ss.  73  (8),  200  (3)  (c)— 
Summary  Jurisdiction  Act  1848  (11  &  12   Viet. 
c.  43),  s.  11. 
By  sect.  73  (8)  of  the  London  Building  Act  1894 
it  is  enacted   that  "Except  in    so  far  as  is 
permitted  by  this  section  in  the  case  of  shop 
fronts  and  projecting  windows,  and  with  ike 
exception  of  water  pipes  and    their    appurte- 
nances, copings,  string-courses,  cornices,  facia*, 
window  dressings,  and  other  like  architectural 
decorations,    no  projection  from  any  building 
shall  extend  beyond  the  general  line  of  buildinos 
in  the  street  except  with  the  permission  of  the 
council  after  consulting  the  local  authority. 
Held,  that  by  "projection  from  any  buildings" 
was  here  meant  only    a  projection  which   was 
itself  structurally  part  of  the  building  itself, 
and  not  a  projection  which  was    subsequently 
attached  to  the   windows  or  front  wall  of  the 
completed  building. 
Held,  further,  that  the  offence  arising  under  this 
sub-section  and  sect.  200  (3)  was  not  a  continuing 
offence,  and  that  the  offence  was  complete  when 
the  projection  was  erected,  and  an  information 
laid  more  than  six  months  after  such  erection  was 
bad  under  sect.  11  of  the  Summary  Jurisdiction 
ActlB4S. 
This  was  an  appeal,  by  case  stated,  from  the 
decision  of  the  metropolitan  magistrate  sitting 
at  Clerkenwell  convicting  the  appellant  upon  an 
information  preferred  by  Mr.  Thomas  Ohilvers, 
on  behalf  of  the  respondents,  charging  the  appel- 
lant with  unlawfully  extending  a  projection  at 
No.  209,  Seven  SiBters-road,  Islington,  beyond  the 
general  line  of  buildings  of  Seven  Sisters-road 
and  Campbell-road,  Islington,  without  the  permis- 
sion of  the  council,  contrary  to  sect.  73  (8)  of  the 
London  Building  Act  1894  (57  &  58  Yiot  c.  coxiii.). 
Upon  the  hearing  of  the  information  the  follow- 
ing tacts  were  proved : — 

No.  209,  Seven  Sisters-road  is  at  the  corner  of 
Seven  Sisters-road  and  Campbell-road,  Islington. 
By  an  agreement  in  writing  made  on  the  9th 
June  1899,  the  appellant  let  to  Mr.  H.  S.  Benson, 
an  advertiser's  agent,  a  position  covering  the  first 
floor  window  at  the  oornerof  the  premises  for  the 
purpose  of  erecting  thereon  an  electric  or  other 
advertising  sign.  The  tenancy  wa*  to  commence 
as  soon  as  the  sign  was  let,  and  in  any  case  not 
later  than  the  24th  June  1899,  and  was  to  be  for 
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MAGISTRATES'   OASES. 


148 


KB.  Div] 


Hull  v.  London  County  Council. 


[K.B.  Dit. 


the  term  of  one  year,  with  the  option  of  renewal 
for  a  period  of  not  leas  than  two  years  at  a  yearly 
rental  of  201. 

This  agreement  was  entered  into  by  Mr.  Benson 
on  behalf  of  his  clients,  Messrs.  Frederick  King 
and  Co.  Limited,  whose  registered  office  is  in 
London.  They  were  the  proprietors  of  an  article 
known  as  Edwards'  Desiccated  Soap,  which  was 
the  subject-  matter  of  the  advertisement. 

Between  the  13th  and  20th  June  1899  the 
Electric  Sign  and  General  Advertising  Company 
Limited  put  up  for  Messrs.  Frederick  King  and 
Co.  Limited  an  electric  advertisement  sign  over 
the  front  of  the  appellant's  premises  in  the  posi- 
tion mentioned  in  the  agreement  The  sign  was 
commenced  to  be  pnt  up  on  the  13th  Jane  1899, 
and  was  completely  affixed  to  the  external  wall  of 
the  premises  on  the  20th  June  1899.  It  consisted 
of  a  wooden  case  with  a  glass  front,  the  case  being 
attached  to  the  external  wall  of  the  premises  by 
iron  brackets,  a  space  of  6in.  intervening  between 
the  back  of  the  case  and  the  wall,  and  a  portion 
of  the  apparatus  working  the  sign  being  within 
the  room  on  the  first  floor.  The  sign  measured 
10ft  Gin.  in  height  by  7ft.  in  breadth,  and  when 
lighted  by  elecricity  showed  an  advertisement  of 
Edwards3  Desiccated  Soap.  The  Bign  was  placed 
immediately  over  the  cornice  of  the  shop  front 
and,  including  the  iron  brackets,  projected  only 
16m.  beyond  the  external  wall  of  the  premises. 
The  cornice  of  the  shop  front,  which  was  below 
the  sign,  projected  20in.  beyond  the  external  wall 
of  the  premises,  so  that  the  sign  proieoted  4in. 
lew  than  the  existing  projection  of  the  cornice. 
The  sign  did  not  project  over  the  highway. 

On  fiie  16th  March  1900  a  notice  was  served  on 
the  appellant  requiring  him  to  comply  with  the  law. 

The  information,  which  was  preferred  on  the 
17th  May  1900,  charged  that  the  offence  was 
committed  on  or  about  the  19th  Dec.  1899,  the 
date  on  which  it  was  brought  to  the  attention  of 
theoonnoiL 

On  the  2nd  June  1900  the  superintending 
architect  of  metropolitan  buildings  gave  his 
certificate  denning  the  general  line  of  buildings 
of  the  promisee  as  being  the  main  fronts  of  the 
braidings  on  the  eastern  side  of  Campbell-road 
and  on  the  northern  side  of  Seven  Sisters-road 

Xrtively. 
the  part  of  the  apoellant  it  was  contended, 
firstly,  that  the  information  was  invalid  inasmuch 
*a  it  was  not  laid  within  six  calendar  months  from 
the  time  when  the  matter  arose,  as  required  by 
not  11  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Vict  c.  43) ;  inasmuch  as  the  offence,  if 
any,  was  complete  and  the  matter  of  the  informa- 
tion arose  on  the  20th  June  1899,  the  date  on  which 
the  sign  was  completely  affixed  to  the  premises ; 
and  the  alleged  offence  was  not  a  continuing 
offence  and  was  wrongly  stated  in  the  information 
to  have  been  committed  on  or  about  the  19th  Deo. 
1390 ;  secondly,  that  the  sign  was  not  a  projection 
within  the  meaning  of  sect.  73  (8)  of  the  London 
Boilding  Act  1894,  inasmuch  as  the  sign  did  not 
extend  beyond  the  existing  projection  of  the  shop 
cornice  and  did  not  extend  over  the  highway ; 
and,  thirdly,  tbat  the  appellant  was  not  liable  or 
»  proper  defendant  to  the  information,  inasmuch 
v  by  the  agreement  he  had  demised  the  part  of 
the  premises  on  which  the  sign  was  affixed,  and 
tad  no  power  to  control  or  alter  the  position  of 
the  sign  without  trespassing  on  the  property  of 


his  tenant  or  to  remedy  the  alleged  breach  of  the 
section. 

On  behalf  of  the  council  it  was  contended  that 
the  offence  was  a  continuing  offence,  that  the  sign 
was  a  projection,  and  that  the  appellant  was  liable 
notwithstanding  the  agreement 

The  learned  magistrate  found  as  a  fact  that 
the  sign  did  project  beyond  the  general  line  of 
buildings  in  the  street  as  defined  by  the  super- 
intending architect,  and  held  that  the  offence  was 
a  continuing  offence. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  prosecution  of  the  alleged  offence 
was  barred  under  sect  11  of  the  Summary  Juris- 
diction Act  1848  by  lapse  of  time ;  (2)  whether  the 
X  constituted  a  projection  within  the  meaning 
»t  73  (8)  of  the  London  Building  Act  1894; 
(3)  whether  the  appellant  could,  having  regard  to 
the  agreement,  under  the  circumstances  oe  pro- 
perly convicted  of  the  alleged  offenoe. 

London  Building  Act  1894  (57  &  58  Vict, 
c.  coxiii.) : 

Sect.  22. — (1)  No  building  or  structure  shall,  without 
the  consent  in  writing  of  the  council  be  ereoted  beyond 
the  general  line  of  buildings  in  any  street  or  part  of  a 
street,  place,  or  row  of  honeee  in  which  the  same  is  situate, 
in  oase  the  distance  of  such  line  of  buildings  from  the 
highway  doe*  not  exceed  fifty  feet  or  within  fifty  feet  of 
the  highway  when  the  distance  of  the  line  of  buildings 
therefrom  amounts  to  or  exceeds  fifty  feet,  notwith- 
standing there  being  gardens  or  vacant  spaces  between 
the  line  of  buildings  and  the  highway. 

Sect  73,  which  comes  into  Part  VI.  of  the  Act 
which  is  entitled  "  Construction  of  Buildings," 
begins  by  enacting  that  the  following  provisions 
shall  (exoept  with  the  consent  of  the  council) 
apply  to  projections  from  buildings.  The  first 
sub- section  deals  with  the  material  of  which 
copings,  cornices,  balconies,  &o.,  shall  be  com- 
posed; the  second,  with  the  mode  in  which 
balconies,  cornices,  and  other  projections  shall  bo 
tailed  into  the  wall ;  the  third,  with  the  distance 
shop  fronts  may  project;  the  fourth,  with  the 
height  of  shop  fronts ;  the  fifth,  with  the  mode  of 
building  and  extent  of  projection  of  bay  windows ; 
the  sixth,  with  the  extent  of  projection  of  oriel 
windows  and  turrets ;  and  the  seventh,  with  the 
erection  of  gutters  round  bale  mies,  verandahs, 
shop  fronts,  and  other  similar  projections  or  pro- 
jecting windows  to  prevent  drip  into  the  public 
road.    Sub-sect  8  then  enacts : 

Exoept  in  so  far  as  is  permitted  by  this  section  in  the 
oase  of  shop  fronts  and  projecting  windows,  and  with  the 
exoeption  of  water-pipes  and  their  appurtenances, 
oopings,  string  course,  cornices,  facias,  window  dress- 
ings, and  other  like  architectural  decorations,  no  pro- 
jection from  any  building  shall  exend  beyond  the  general 
line  of  buildings  in  any  street,  exoept  with  the  per- 
mission of  the  council  after  consulting  the  local  autho- 
rity. 

Sect.  200.  Subject  to  the  provisions  of  this  Act  every 
person  who  does  any  of  the  things  specified  in  this 
section  shall  be  deemed  to  hare  committed  an  offenoe 
against  this  Act,  and  shall  be  liable  upon  oonviotion  in 
a  summary  manner  to  a  penalty  not  exoeeding  the 
amount  hereafter  specified  in  connection  with  such  an 
offenoe,  and  to  a  further  penalty  not  exoeeding  the 
amount  hereafter  stated  as  the  daily  penalty  in  con- 
nection with  snoh  offenoe  for  every  day  on  whioh  the 
offenoe  is  oontinned  after  such  oonviotion  (that  is  to 
say)  ...  (3)  Every  person  who  (c)  fails  to  comply 
with  any  of  the  provisions  of  pert  6  of  this  Act  .  .  . 
shall  be  liable  to  a  penalty  not  exoeeding  twenty  pound* 
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a  day  dozing  every  day  of  the  continuance  of  the  non- 
compliance with  the  order  of  the  court  in  reference  to 
the  matters  aforesaid. 

Macmorran,  K.C  (G.  H.  B.  Kenrich  with  him). 
— Of  the  grounds  on  which  the  appeal  is  based 
the  second  is  the  most  important,  and  I  will  deal 
with  it  first.  I  submit  that  sect.  73  (8)  does  not 
refer  to  such  a  projection  as  this.  The  section 
occurs  in  the  part  of  the  Act  dealing  with  the 
construction  of  buildings.  The  projection  here 
has  nothing  to  do  with  the  construction  of  the 
building.  I  contend  that  sect.  73  (8)  applies  only 
to  projecting  parts  of  the  building  such  as  the 
shop  fronts,  projecting  windows,  and  water-pipes 
referred  to  in  it.  Projections  such  as  this  which 
form  no  part  of  the  structure  of  the  building  are 
dealt  with  in  other  Acts.  Thus  by  sect.  119  of 
the  Metropolis  Management  Act  1855  projections 
causing  annoyance  to  passengers  are  dealt  with, 
and  by  sect.  164  (1)  of  this  Building  Act  the 
council  nave  power  to  make  bye-laws  regulating 
lamps,  signs,  or  other  structures  overhanging  the 

Sublio  way.  [Phillimobb,  J.  referred  to 
nortescue  v.  Betknal  Green  (Vestry  of  St.  Matthew) 
(65  L.  T.  Rep.  256  ;  (1891)  2  Q.  B.  170).]  The 
second  ground  is  technical.  We  submit  the 
information  is  barred  under  sect.  11  of  the 
•Summary  Jurisdiction  Act  as  not  having  been  laid 
until  more  than  six  month*  after  the  offence.  The 
offence  (if  any)  was  complete  on  the  30th  June 

1899,  the  information  was  not  preferred  till  May 

1900.  It  will  no  doubt  be  contended  that  the 
offence  is  a  continuing  offence.  But  that  point 
is  concluded  in  oar  favour  by  London  County 
Council  v.  Cross  {66  L.  T.  Bep.  731).  The  effect 
of  that  decision  is  that  where  anything  is  for- 
bidden by  a  statute  the  offence  is  complete  when 
the  thing  forbidden  is  done.  To  make  the  neglect 
to  undo  tko  thing  done  a  continuing  offence,  the 
statute  must  expressly  direct  that : 

Marshall  v.  Smith,  28  L.  T.  Bep.  538 ;  L.  Bep.  8 
C.  P.  416. 

Even  if  it  is  a  continuing  offence  we  are  not  liable 
since  it  is  not  we  who  continue  it.  Our  part  in 
the  transaction  ceased  with  the  lease.  Now,  we 
cannot  legally  interfere  with  what  the  lessee  does. 
To  do  so  would  be  to  commit  a  trespass.  There- 
fore we  are  not  continuing  the  offence,  even 
though  we  were  parties  to  the  original  committal 
of  it: 

Welsh  y.  West  Ham  Corporation,  19  Mag.  Cm.  482 ; 

82  L.  T.  Bep.  262 ;  (1900)  1  Q.  B.  324 ; 
Metropolitan  Board  of  Works  v.  Antony,  54  L.  J. 

39,  M.  C. 

Avory,  K.C. — As  to  the  question  whether  or  not 
this  is  a  projection  within  sect.  73  of  the  Act,  I 
submit  that  sects.  22  and  73  should  be  «read 
together.  If  projection  in  sect.  73  means  only  a 
projection  which  is  part  of  the  structure  of  the 
house,  then  everything  that  comes  within  sect.  73 
•comes  within  sect.  22,  and  the  former  enactment 
is  futile.  I  submit  that  the  more  reasonable 
interpretation  is  this,  that  where  you  erect  any 
parts  of  your  house  beyond  the  building  line,  you 
•come  within  sect.  22 ;  where  you  erect  something 
upon  your  house  which  projects  beyond  the  build- 
ing line,  then  you  come  within  sect.  73 : 

Cobwrg  Hotel  Company  v.  London  County  Council, 
63  J.  P.  805.  x 

[Phillimobb,  J. — That  was  a  dispute  as  to  a 
portico  which  was  part  of  the  house.    Now,  as 


portico  is  expressly  mentioned  in  sect.  73,  it  must 
come  within  that  section  as  well  as  within 
sect.  22.]  Sect.  73  consists  of  two  distinct  parts. 
The  first  part  refers  to  the  materials  of  which 
certain  things  must  be  made;  the  second  as  to 
the  distance,  <fec,  which  certain  things  may 
project.  I  contend  this  thing  is  within  the 
second  part  of  the  section,  whether  it  is  part  of 
the  structure  of  the  house  or  merely  something 
fixed  to  the  house  in  a  more  or  less  permanent 
way.  At  the  same  time  I  do  not  contend  that 
it  is  in  fact  h  projection  within  sect.  73;  but 
my  argument  is  that  the  justice  has  fouud  that 
it  iB,  and  it  lies  on  the  appellant  to  show  that 
there  is  no  evidence  to  support  this  finding. 
[Phillimobb,  J. — The  magistrate  has  not  found 
that  this  was  in  fact  a  projection.  He  has  found 
the  facts  about  its  nature,  and  then  left  to  us  to 
.say  whether  these  facts  make  it  a  projection 
•within  sect.  73.]  Sect.  73  cannot  apply  merely  to 
things  which,  at  the  original  erection  of  the 
building,  were  part  of  the  structure.  Sect.  201 
(16)  excludes  from  the  operation  of  Part  VI.  of 
the  Act  flower  oases  for  windows,  provided  they 
do  not  project  over  the  public  way  or  more  than 
12in.  beyond  the  external  face  of  the  wall.  This 
Bhows  that  such  oases  would  be  within  sect.  73  if 
not  expressly  exempted.  As  to  the  second  point, 
this  is  clearly  a  continuing  offence.  The  fact 
that  sect.  200  (3)  inflicts  a  daily  penalty  for  its 
continuance  is  enough  to  prove  this.  There  is  no 
difference  between  this  case  and  the  Metropolitan 
Board  of  Works  v.  Antony  (sup.),  and  see  London 
County  Council  v.  Wortiey  (71  L.  T.  Bep.  487; 
(1894)  2  Q,  B  826).  [Phillimobb,  J.— The  con- 
tinuing offence  there  was  got  out  of  the  section 
creating  the  duty.  Here  you  have  to  go  to  a 
general  penalty  clause.]  Yes;  but  without  this 
general  clause  there  is  no  penalty  attached  to 
breach  of  the  section  creating  the  duty.  [Phil- 
limobb, J. — That  may  be;  but  the  general 
penalty  clause  may,  as  far  as  the  continuing 
penalty  is  concerned,  be  satisfied  in  many  ways 
as  well  as  by  making  this  a  continuing  offence.] 
The  offence  created  by  sect.  73  is  not  the  erecting 
of  the  projection.  It  enacts  that  "  no  projection 
shall  extend."  The  continuance  of  the  projection 
is  therefore  as  much  an  offence  as  the  erection  of 
it.    Counsel  also  referred  to 

Rumball  v.  Schmidt,  46  L.  T.  Bep.  661;  8  Q.  B. 
Div.  603. 

Macmorran,  K.C.  in  reply.         Cur  ^  ^ 

Feb.  17.— Brttcb,  J.  read  the  following  written 
judgment  of  the  court: — In  this  case  we  think 
that  the  sign  does  not  constitute  a  projection 
within  the  meaning  of  sect.  73,  sub-sect.  8,  of  the 
London  Building  Act  1894.  The  section  in  ques- 
tion commences :  "  The  following  provisions  shall 
(except  with  the  consent  of  the  oouncil)  apply  to 
projections  from  buildings."  In  order  to  ascer- 
tain the  meaning  of  the  phrase  "  projections  from 
buildings,"  used  at  the  commencement  of  the 
section,  and  the  meaning  of  the  words  "  projec- 
tion from  any  building/'  used  in  the  last  sub- 
section, the  provisions  of  the  whole  section  must 
J  be  considered.  The  1st  sub-section  provides  in 
I  substance  that  every  coping,  cornice,  string- 
jcourse,  facia,  window-dressing,  and  such  like,  and 
'every  architectural  projection  or  decoration  and 
'also  the  eaves,  barge  boards,,  and  cornices  to  any 
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overhanging  roof  shall,  except  as  therein  men- 
tioned, be  of  brick,  tile,  stone,  or  other  fireproof 
material.  We  think  it  clear  that  this  sub-section 
refers  only  to  projections  from  buildings  in  the 
nature  of  architectural  projections  or  decorations 
and  to  the  overhanging  parts  of  buildings,  and  it 
relates  to  the  material  for  the  construction  of  the 
parts  of  buildings  to  which  it  refers.  Sub-sect.  2 
enacts  that  every  balcony,  cornice,  or  other  pro- 
jection shall  be  tailed  into  the  wall  of  the  building 
and  weighted  and  tied  down  to  the  satisfaction  of 
the  district  surveyor,  and  that  no  cornice  shall 
exceed  in  projection  2ft.  6in.  over  the  public 
way.  This  sub-section  relates  only  to  projections 
in  the  nature  of  architectural  projections.  Sub- 
sect.  3  lays  down  rules  regulating  the  extent  to 
which  in  a  street  a  shop  front  and  a  cornice  to  a 
•hot)  front  may  project  beyond  the  external  wall 
of  the  building  to  which  the  shop  front  or  cornice 
belongs.  Sub-sect.  5  relates  only  to  bay  windows, 
and  sub-sect.  6  lays  down  the  rules  under  which 
projecting  oriel  windows  or  turrets  may  be  con- 
structed. Sub-sect  7  provides  that  the  roof,  flat, 
or  gutter  of  every  building,  and  every  balcony, 
verandah,  shop  front,  or  other  similar  projection 
or  projecting  window  shall  be  so  arranged  and 
-constructed  and  so  applied  with  gutters  and  pipes 
as  to  prevent  the  water  therefrom  from  dropping 
or  running  upon  any  public  way.  We  now  come 
to  the  8th  sub-section,  upon  the  construction  of 
which  the  main  question  in  the  case  turns.  The 
sab-section  is  in  these  terms :  "  Except  in  so  far 
as  is  permitted  by  this  section  in  the  case  of 
shop  fronts  and  projecting  windows  and  with  the 
exception  of  water-pipes  and  their  appurtenances, 
copings,  string-courses,  cornices,  facias,  window 
dressings,  and  other  like  architectural  decorations, 
no  projection  from  any  building  shall  extend 
beyond  the  general  line  of  buildings  in  any  street 
except  with  the  permission  of  the  council,  after 
eonsulting  the  local  authority."  The  whole  of  the 
preceding  part  of  the  section  relates  to  the 
construction  of  buildings,  to  projections  from 
buildings,  in  the  nature  of  architectural  pro- 
jection or  decoration,  or  to  the  overhanging 
parts  of  buildings,  and  therefore  it  is  plain 
that  the  projections  from  buildings  to  which 
the  main  provisions  of  the  section  apply 
are  projections  forming  part  of  the  buildings 
from  which  they  project.  The  question  we  have 
to  determine  is  whether  the  words  in  the  8th  sub- 
section, "  no  projection  from  any  building,"  are 
used  in  a  different  sense  and  apply  to  a  different 
class  of  projection;  whether  they  include  such 
things  as  poles,  blinds,  sign-boards,  or  other 
structures  nung  out  from  or  attached  to  the 
outside  wall  of  a  house.  Giving  the  best  con- 
sideration we  can  to  the  words  of  the  8th  sub- 
section  we  think  that  the  words  "  projection  from 
any  building  "  are  there  used  in  the  same  sense 
as  in  the  earlier  part  of  the  section.  It  would  be 
strange  to  find  in  the  last  sub-section  of  a  long 
section  containing  a  code  of  minute  provisions 
relating  to  a  particular  class  of  projections,  a 
sadden  departure  from  the  subject  to  which  all 
the  preceding  provisions  of  the  section  are 
devoted.  The  meaning  of  the  two  branches  of 
the  8th  sub-section,  we  think,  is  that,  with  the 
exception  of  architectural  decorations  of  the 
-character  specified,  and  for  an  obvious  reason 
water-pipes,  no  part  of  the  structure  of  a  build- 
ing, no  architectmal  projection  not  being  a  shop 
Mao.  Cab.— Vol.  XX 


front  or  projecting  window  falling  within  the  first 
branch  of  the  sub-section,  shall  extend  beyond  the 
general  line  of  buildings  in  any  street.  But  it  is 
contended  by  the  counsel  for  the  respondents 
that,  although  the  words  apply  to  such  projec- 
tions as  we  have  mentioned,  yet  that  they  are 
wide  enough  to  extend  to  everything  attached  to 
a  building  and  extending  beyond  the  general  line 
of  buildings,  and  that  they  apply  to  a  structure 
such  as  the  wooden  box  attached  to  the  external 
wall  of  a  house  by  brackets  as  described  in  the 
case.  We  do  not  think  that  the  words,  even 
apart  from  the  context,  have  so  extended  a 
meaning.  A  projection  from  a  building  means  a 
part  of  a  building  projecting  or  jutting  out ;  it 
means  a  prominence  extending  from  the  Dai  I  ding 
in  the  sense  of  coming  out  from  the  building  as 
part  of  the  building.  If  the  words  are  taken  in 
this  sense  they  fall  in  with  the  scope  of  the 
section.  It  is  quite  clear  that  the  object  of  the 
section  is  to  preserve  the  width  of  the  street  and 
the  general  line  of  building  frontage,  in  order  to 
maintain  architectural  uniformity,  out  to  extend 
the  meaning  of  the  words  in  the  8th  sub- section 
to  include  structures  not  being  part  of  the  build- 
ing and  not  joining  any  part  of  the  architectural 
structure  of  the  building  would  be  to  give  an 
effect  to  the  enactments  altogether  beyond  the 
object  to  which  the  section  seems  to  be  directed. 
Further,  we  feel  strengthened  in  the  conclusion 
at  which  we  have  arrived  by  the  circumstance 
that  the  73rd  section  is  in  Part  VI.  «>f  the  Act, 
which  is  headed  "  Construction  of  Buildings." 
In  another  part  of  the  same  Act,  where  power  is 
given  to  the  council  to  deal  with  dangerous  struc- 
tures, the  word  structure  is  said  to  include 
anything  affixed  to  or  projecting  from  any  build- 
ing, wall,  or  other  structure :  (see  sect.  102). 
Had  the  Legislature  intended  the  73rd  section 
to  apply  to  a  structure  affixed  to  a  building  it 
may  fairly  be  assumed  that  it  would  have 
used  in  that  section  words  similar  to  the  words 
used  in  the  102nd  section.  The  102nd  section 
and  the  73rd  section  were  not,  we  think,  intended 
to  overlap.  In  each  case  the  Legislature  uses  apt 
words  to  describe  the  particular  Kind  of  structure 
to  which  the  several  provisions  apply.  We  may 
add  that  no  inconvenience  seems  to  be  likely  to 
arise  from  the  construction  we  have  placed  on  the 
sub-section  in  question,  because  the  council  has 
power  under  the  164th  section  of  the  same  Act  to 
make  bye-laws  for  the  regulation  of  lamps, 
signs,  or  other  structures  overhanging  the  public 
way  not  being  within  the  City.  And  by  the  7th 
sub-section  of  sect.  60  of  the  2  &  3  Vict.  c.  47,  a 
penalty  is  imposed  upon  any  pernon  who  shall  set 
up  or  continue  (inter  alia)  auy  pole,  blind,  awuing 
or  any  other  projection  from  any  window,  parapet 
or  other  part  of  any  house,  shop,  or  other  building 
so  as  to  cause  any  annoyance  or  obstruction  in 
any  thoroughfare.  And  by  the  119th  section  of 
the  Metropolis  Management  Act  1855  provision  is 
made  for  the  removal  of  any  lamps,  iron  sign-post, 
show  board,  window  shutter,  gate,  fence,  or  any 
other  projection  or  obstruction  placed  or  made 
against  or  in  front  of  any  house  or  building 
which  shall  be  an  annoyance  in  consequence  of 
the  same  projecting  into  or  being  made  in  or 
endangering  or  rendering  less  commodious  the 
passage  along  any  street.  Further,  as  to  the 
point  raised  by  the  case  whether  the  prosecution 
of  the  alleged  offence  is  barred  under  sect.  11  of 
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the  Summary  Jurisdiction  Act  1848,  by  lapse  of 
time,  we  think  it  is.  If  any  offence  was  com- 
mitted it  was,  we  think,  complete  on  the  20th 
June  1899,  the  date  on  which  the  said  sign  was 
completely  affixed  to  the  premises.  The  case 
London  County  Council  v.  Cross  (66  L.  T.  Rep. 
731)  is,  we  think,  in  point.  As  to  the  third  point, 
we  think  that,  if  the  sign  had  been  a  projection 
within  the  meaning  of  sect.  73  of  the  London 
Building  Act  1894  and  the  proceedings  had  been 
taken  in  due  time,  the  appellant  could  not  have 
escaped  liability  on  the  alleged  ground  that  he 
had  no  power  to  control  or  alter  the  position  of 
the  sign  without  trespass.  The  result  of  our 
judgment  is  that  the  conviction,  determination, 
and  order  must  be  reversed,  and  we  think  the 
appellant  is  entitled  to  the  costs  of  the  appeal. 

Solicitors  for  the  appellant,  8.  M.  and  /.  B. 
Benson. 
Solicitor  for  the  respondents,  Blaxland. 


Friday,  Feb.  1, 1901. 

(Before  Wills  and  Phillimobb,  JJ.) 

Lanobidqb  v.  Hobbs.  (a) 

Vaccination — Neglect  to  have  vaccinated — Limita- 
tion of  proceedings — Vaccination  Act  1867  (30  & 
31  Vict.  c.  84),  s.  29— Vaccination  Act  1871  (344 
35  Vict.  c.  98),  «.  11—  Vaccination  Act  1898  (61  St 
62  Vict.  c.  49),  s.  1  (1)—  Vaccination  Order  1898, 
sched.  4,  par.  6  (d). 

When  a  parent  or  person  having  the  custody  of  a 
child  has  without  lawful  excuse  failed  to  have 
such  child  vaccinated  within  six  months  from 
the  birth,  matter  for  a  complaint  or  information 
against  him  has  arisen  for  an  offence  under 
sect.  29  of  the  Vaccination  Act  1867,  and  if  a 
complaint  or  information  be  not  laid  against 
him  within  th*  twelve  months  following  aU  pro- 
ceedings for  the  offence  are  barred  by  sect.  11  of 
the  Vaccination  Act  1871. 

Par.  6  (d)  of  the  Ath  schedule  to  the  Vaccination 
Order  1898,  which  directs  the  vaccination  officer 
to  serve  a  notice  on  such  a  parent  or  person 
within  seven  days  after  the  expiration  of  the 
said  six  months  requiring  him  to  have  the 
child  vaccinated  within  the  time  specified  in 
such  notice,  does  not  affect  the  period  of  limita- 
tion of  proceedings  under  the  Vaccination  Acts, 
but  is  merely  an  instruction  to  vaccination 
officers  as  to  the  mode  in  which  they  are  to  carry 
out  their  duties  under  those  Acts. 

Case  stated  by  three  of  the  justices  of  the  peace 
for  the  count?  of  Sussex. 

At  a  petty  session  holden  at  East  Grinstead, 
in  and  for  the  division  of  East  Grinstead,  in  the 
county  of  Sussex,  on  the  16th  July  1900,  an  infor- 
mation preferred  by  Henry  George  Hobbs  (herein- 
after called  the  respondent)  against  John  Lang- 
ridge  (hereinafter  called  the  appellant)  under  sect. 
29  of  30  &  31  Vict.  c.  84,  charging  that  the  appel- 
lant, bt-ing  at  the  time  of  the  offence  thereiuaf  ter 
mentioned  tbe  parent  having  the  custody  of  a 
certain  child  called  Charles  iiangridge,  born  in 
England,  on  or  about  the  30th  D»-c.  1898,  unlaw, 
fully  did  neglect  to  cause  the  child  to  be  vacci- 
nated according  to  the  provisions  of  tbe  Vacci- 

<a)  Reported  by  J.  Andrkw  Strahak,  Esq.,  Barrlster-at-Law, 


nation  Acts  1867  and  1898,  that  is  to  say  that  her 
the  apppellant,  did  not  within  six  months  after 
the  birth  of  the  child  cause  it  to  be  vaccinated 
by  some  medical  practitioner,  he,  the  appellant, 
not  rendering  a  reasonable  excuse  for  his  neglect, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  was  heard  and  determined,  and. 
upon  such  hearing  the  appellant  was  duly  con- 
victed before  the  justices  ox  the  offenoe,  and  ther 
adjudged  him  to  forfeit  and  pay  the  sum  of  12. 
and  the  sum  of  11. 12s.  7d.  for  costs  forthwith. 

By  the  Vaccination  Act  1867  (30  &  31  Vict. 
0.84): 

Sect.  29.  Every  parent  or  person  having  the  custody 
of  a  ohild  who  shall  negleot  to  take  such  ohild  or  to 
cause  it  to  be  taken  to  be  vaooinated,  or  after  vacci- 
nation to  be  inspected,  according  to  the  provisions  of 
this  Aot,  and  shall  not  render  a  reasonable  excuse  for 
his  negleot,  shall  be  guilty  of  an  offenoe  and  be  liable 
to  be  proceeded  against  summarily,  and  upon  convic- 
tion to  pay  a  penalty  not  exoeeding  twenty  shillings. 

By  the  Vaccination  Act  1871  (34  &  35  Vict 
C.98): 

Sect.  11.  Any  complaint  may  be  made  and  any  infor- 
mation laid  for  an  offenoe  under  the  Vaccination  Acta 
1867  and  1871  at  any  time  not  exoeeding  twelve 
months  from  the  time  when  the  matter  of  such  com- 
plaint or  information  arose  and  not  subsequently. 

By  th*  Vaccination  Act  1898  (61  &  62  Vict. 


c.49): 


): 

Sect.  1.— (1)  The  period  within  whioh  tbe  parent  or 
other  person  having  the  custody  of  a  ohild  shall  cause 
the  said  ohild  to  be  vaooinated  shall  be  six  months 
from  the  birth  .  .  .  and  so  much  of  that  section 
as  requires  the  child  to  be  taken  to  a  public  vaccinator 
to  be  vaooinated  shall  be  repealed. 

At  the  hearing  before  the  justices  the  following 
facts  were  proved  in  evidence  or  admitted : — 

The  appellant  was  the  parent  having  the  custody 
of  tbe  child  Charles  Langridge,  born  on  the 
30th  Dec.  1898. 

The  appellant's  name  was  duly  included  in 
form  H  by  the  vaccination  officer  and  sent  to  the 
public  vaccinator. 

The  usual  notice  in  form  I  was  served  by  tn© 
public  vaccinator  on  the  appellant  of  his  intention 
to  attend  and  vaccinate  the  child  twenty-four  hours 
previous  to  such  attendance. 

The  public  vaccinator  visited  the  appellant's 
house  on  the  1st  May  1899,  being  within  two 
weeks  after  receipt  of  the  notioe  from  the  vaccina- 
tion officer,  and  offered  to  vaccinate  the  ohild,  and 
vaccination  was  refused. 

On  the  7th  July  1899  the  vaccination  officer 
served  notioe  in  form  K  on  the  appellant,  requir- 
ing him  to  have  the  child  vaccinated  within 
fourteen  days  from  the  date  thereof. 

No  certificate  of  postponement  or  successful 
vaccination  had  been  received  in  respect  of  the 
child,  and  the  information  against  the  appellant 
was  laid  on  the  12th  July  1900. 

Forms  H,  I,  and  K  referred  to  above  are  those 
contained  in  the  5th  schedule  to  the  Vaccination 
Order  1898,  made  by  the  Local  Government  Board 
in  pursuance  of  the  powers  given  to  them  by  the 
statutes  in  that  behalf. 

At  the  hearing  the  appellant  by  his  counsel 
took  the  objection  that  the  information  was  oat 
of  time  by  virtue  of  sect.  11  of  the  Vaccination 
Act  1871,  but  the  justices  overruled  the  objection 
and  convicted  the  appellant. 
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The  grounds  set  out  in  the  case  for  this  deci- 
sion of  the  justices  were  as  follows :  The  child 
Charles  Langridge  was  born  on  the  30th  Deo. 
1898,  and  accordingly  the  six  months  allowed  by 
•set  1  (1)  of  the  vaccination  Act  1898,  in  which 
the  parent  or  person  having  custody  of  the  child 
had  to  have  the  same  vaccinated  would  expire  on 
the  30th  June  1899. 

The  Taccination  Order  of  1898,  made  by  the 
Local  Government  Board  under  the  authority  of 
statutes  in  that  behalf,  provides,  by  par.  6  (a)  of 
the  4th  schedule,  that 

If  the  vaccination  officer  has  not  reoeivtd  in  respect 
of  any  child  a  certificate  under  sect.  2  of  the  Vaccina- 
tion Act  1898  within  the  time  limited  by  that  Motion, 
and  at  the  end  of  seven  days,  after  the  expiration  of 
six  calendar  months  from  the  birth  of  the  child  bat  not 
received  any  other  of  the  oertifleates  mentioned  in  snb- 
division  (a)  of  this  paragraph,  the  vaccination  officer 
thall  forthwith  give  a  notioe  in  form  E  set  oat  in  the 
fifth  schedule  to  this  order,  or  to  the  like  effect,  to  the 
parent  or  other  person  having  the  custody  of  the  child 
by  delivering  the  same  by  post  or  otherwise  at  the  last 
known  residence  of  such  person  or  persons.  If  that 
notioe  is  not  duly  complied  with  within  the  time  specified 
therein,  it  shall  become  the  duty  of  the  vaccination 
officer  under  the  Vaccination  Act  1871  to  take  proceed- 
ings for  the  enforcement  of  the  law. 

The  notice  in  form  K,  in  compliance  with  the 
Vaccination  Order  of  1898,  was  served  on  the 
appellant  on  the  7th  July  1899,  and  required  the 
appellant  to  have  the  child  vaccinated  within 
fourteen  days  from  the  date  thereof,  so  that  such 
notice  expired  on  the  21st  July  1899,  and  as 
therefore  the  vaccination  officer  could  not  com- 
menoe  proceedings  before  that  date,  the  offence 
was  not  till  then  complete,  and  time  should  be 
reckoned  as  running  from  the  date  of  the  expira- 
tion of  the  notice,  and  not  from  the  date  of 
attainment  by  the  child  of  the  age  of  six  months. 

The  justices  therefore  held  that  the  matter  of 
the  information  within  sect.  11  of  the  Vaccina- 
tion Act  1871  did  not  arise  till  the  expiration  of 
the  fourteen  days'  notice,  and  that,  therefore  the 
time  for  taking  proceedings  could  not  expire 
until  the  21st  July  1900. 

SchuUess  Young  for  the  appellant  —  The 
justices  were  mistaken  in  holding  that  the 
schedule  to  the  Vaccination  Order  1898  was 
intended  to  or  could  alter  the  statutory  conditions 
of  the  offence.  This  order  and  schedule  were 
made  under  the  powers  given  to  the  Local 
Government  Board  by  sect.  5  of  the  Vaccination 
Act  1871,  sect.  1  of  the  Vaccination  Act  1874,  and 
sect  6  of  the  Vaccination  Act  1898.  None  of  these 
Acts  gives  the  Local  Government  Board  power 
to  alter  any  enactment  of  the  statute.  All  it  is 
empowered  to  do  is  to  make  rules  and  orders  with 
regard  to  the  duties  of  guardians  and  officers. 
This  was  clearly  all  that  was  meant  to  be  done 
here.  The  very  title  of  the  schedule  shows  this. 
It  is  "  Instructions  to  Vaccination  Officers."  It 
was  intended  to  direct  officers  as  to  how  they 
should  carry  out  their  duties  under  the  Acts,  not 
to  alter  the  effect  of  the  Acts  themselves. 

The  respondent  did  not  appear. 

Wills,  J. — This  seems  to  us  a  very  clear  case 
The  effect  of  sect  29  of  the  Vaccination  Act 
1867  as  read  with  sect.  1  (1)  of  the  Vaccination 
Act  1898  is  to  impose  on  a  parent  or  person 
oaring  the  custody  of  a  young  child  to  have  it  ' 


vaccinated  within  six  months  after  its  birth. 
This  is  a  positive  duty.  If  it  is  not  performed 
within  the  six  months  the  penalty  is  incurred,  and 
under  sect.  11  of  the  Vaccination  Act  1871  an 
information  may  be  laid  against  the  person 
offending  at  any  time  within  twelve  months  of  the 
expiration  of  the  six  months,  but  if  not  laid 
within  this  period  it  is  out  of  time.  These  are 
the  only  two  sections  which  for  our  purpose  are 
material.  Now  here  the  child  was  born  on  the 
30th  Deo.  1898.  The  offence  was  complete  when 
it  still  remained  unvaccinated  on  the  30th  June 
1899.  The  proceedings  against  the  appellant 
were  not  commenced  until  the  12th  July  1900. 
They  were  therefore  out  of  time.  The  magis- 
trates apparently  thought  that  this  had  been 
altered  by  the  Vaccination  Order  of  1898.  This 
is  a  mistake.  The  Vaccination  Order  1898  did 
not  create  fresh  legislation.  That  order  laid 
down  and  could  only  lay  down  rules  for  the 
guidance  of  vaccination  officers  in  the  discharge 
of  their  duties  under  the  different  Acts.  This  is 
clearly  shown  by  the  enactments  giving  them  the 

Eower  to  make  such  rules,  and  also  by  the 
eading  of  the  paragraph  relied  upon  by  the 
magistrates  which  is  "  Instructions  to  vaccination 
Officers."  The  sole  object  was  to  explain  to  the 
vaccination  officers  how  they  should  carry  out  the 
duties  imposed  upon  them  by  the  Acts  and  order, 
and  not  to  alter  the  statutory  conditions  under 
which  an  information  had  to  be  laid  for  an  offence 
under  the  Acts.  Par.  6  (d)  directs  the  vaccina- 
tion officer  at  the  end  of  six  months  and  seven 
days  from  the  birth  of  the  child  to  serve  the 
notice  to  have  the  child  vaccinated  within  the 
time  therein  specified,  and  it  is  only  on  failure  to 
comply  with  this  notice  that  proceedings  are  to  be 
taken.  This  does  not  and  cannot  alter  the  statu- 
tory conditions  of  the  offence.  It  is  only  intended 
to  give  to  offenders  a  locus  pcenitentix,  and 
amounts  to  an  instruction  to  vaccination  officers 
to  take  proceedings  only  after  failure  to  get  the 
Acts  complied  with  by  less  harsh  measures.  The 
offence  then  was  as  I  have  said  complete  on  the 
30th  June  1899,  and  no  fresh  offence  was  created 
by  the  failure  to  comply  with  the  notioe  of  the 
7th  July  1899.  As  the  proceedings  were  not  insti- 
tuted till  the  12th  July  1900,  they  were  out  of 
time. 
Phillimoeb,  J.  concurred.     App£al  allowedt 

Solicitor  for  the  appellant,  B.  Alabone  Chever- 
ton,  for  E.  P.  Whitley  Hughes,  East  Grinstead. 


Thursday,  Feb.  7, 1901. 

(Before  Wills  and  Ghannbll,  JJ.) 

Kbbton  (app.)  v.  Sheffield  Goal  Company 
Limited  (respa.).  (a) 

Local  government — General  district  rate — Valua- 
tion list — Rate  based  on  valuation  list — Appeal 
— Reduction  of  valuation  list  and  of  general 
district  rate — Claim  for  reduced  rate — Time 
when  "  matter  of  complaint "  arose — Summary 
Jurisdiction  Act  1848  (11  &  12  Vict  c.  43),  a.  11 
—Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
s.  256. 

In  a  valuation  list  the  respondents  were  rated  as 
<a)  Reported  by  W.  W.  OftR,  Esq.,  B*rriit«r-At-L*w. 
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the  occupiers  of  certain  premises,  and  poor  rates 
and  two  general  district  rates  were  made  upon 
this  valuation,  and  after  demand  payment  of 
part  of  the  general  district  rates  was  made  by 
the  respondents  on  account.  The  respondents, 
upon  an  appeal  against  the  poor  rates,  succeeded 
in  getting  the  valuation  lowered  for  the  periods 
in  respect  of  which  these  general  district  rates 
were  made,  and  the  valuation  list  was  amended 
accordingly,  and  the  figures  of  the  above  general 
district  rates  were  amended  and  lowered  in 
accordance  with  the  reduced  valuation.  A 
demand  was  then  made  upon  the  respondents  to 
pay  the  amount  of  the  two  amended  general 
district  rates,  less  the  sums  which  they  had 
already  paid  on  account,  and  a  summons  to 
enforce  payment  of  the  balance  was  taken  out 
within  six  months  after  the  demand  for  the 
reduced  amount,  but  more  than  six  months  after 
the  demand  for  the  whole  unamended  rates. 
Held,  that,  the  complaint  being  that  the  respon- 
dents had  not  paid  the  amended  rate,  "  the 
matter  of  the  complaint  "  first  arose  within 
sect.  11  of  the  Summary  Jurisdiction  Act  1848, 
when  the  demand  was  made  to  pay  the  reduced 
claim  and  not  when  the  demand  was  made  to  pay 
the  original  rates,  and  that,  as  the  summons  was 
taken  out  within  six  months  from  the  demand 
to  pay  the  reduced  rate,  the  claim  was  not  barred 
by  the  section. 

Case  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  county  of  York  sitting  as  a  court  of 
summary  jurisdiction  at  Sheffield,  upon  a  deter- 
mination by  them  of  a  claim  made  by  the  appel- 
lant on  behalf  of  the  Handsworth  Urban  District 
Council  for  the  payment  by  the  respondents  to 
the  council  of  the  sum  of  8692.  3s. 

The  facts  proved  or  admitted  were  as  follows : — 

The  appellant  was  the  collector  of  rates  of  the 
Handsworth  Urban  District  Council  (herein 
called  "  the  council  "),  and  was  authorised  by  the 
council  to  make  the  above-mentioned  claim  and 
to  initiate  summary  proceedings  in  support  of 
such  claim. 

The  respondents  were  the  rateable  occupiers  of 
certain  premises  situate  in  the  parish  of  Hands- 
worth  within  the  council's  district,  and  comprising 
the  coal  mine,  shafts,  and  the  land,  buildings, 
machinery,  plant,  and  sidings  connected  with  the 
Birley  Collieries  (herein  referred  to  as  "the 
premises  "). 

In  a  supplemental  valuation  list  made  for  the 
parish  on  the  6th  Nov.  1897,  and  included  in  the 
valuation  list  in  force  for  the  parish  on  the  28th 
Dec.  1897,  the  premises  were  valued  and  assessed 
at  a  rateable  value  of  10,1372. 

On  the  28th  Dec.  1897  a  poor  rate  was  made 
by  the  overseers  of  the  poor  of  the  parish  by 
which  the  respondents  were  assessed  and  rated 
in  respect  of  the  premises  upon  the  rateable  value 
of  10,1372. 

On  the  23rd  March  1898  a  general  district  rate 
of  3s.  in  the  pound,  payable  in  two  instalments, 
was  made  by  the  council,  to  which  the  respon- 
dents were  rated  in  respect  of  the  premises  upon 
the  rateable  value  of  10,1372.  at  the  sum"  of 
15202. 11*. 

On  the  2 1st  June  1898  a  second  poor  rate  was 
duly  made  by  which  the  respondents  in  respect  of 
the  premises  were  assessed  on  the  same  rateable 
value. 


On  the  28th  July  1896  payment  of  the  first 
instalment  of  the  above  sum  of  15202.  lis.  was 
demanded  by  the  council  from  the  respondents 
by  serving  upon  them  a  written  demand  note  of 
that  date,  and  on  the  23rd  Sept.  1898  the  respon- 
dents paid  the  sum  of  3562.  8s.  64.,  which  last- 
mentiooed  sum  was  accepted  by  the  council  on 
account  of  the  first  half  of  the  district  rate ;  and 
on  the  25th  Oct  1898  payment  of  the  second 
instalment  was  likewise  demanded  as  aforesaid, 
and  on  the  27th  March  1899  the  respondents  paid 
a  like  sum  of  3562.  8s.  672.,  which  was  accepted  by 
the  council  on  account  of  the  rate. 

On  the  22nd  Nov.  1898  a  third  poor  rate  was 
made  for  the  parish  by  the  overseers,  by  which 
the  respondents  were  rated  in  respect  of  the 
premises  upon  the  same  rateable  value  of  10,1372. 

On  the  22nd  March  1899  a  general  district  rate 
of  3s.  4d.  in  the  pound,  payable  in  two  instal- 
ments, was  made  by  the  council  to  which  the 
respondents  were  rated  in  respect  of  the  premises 
upon  the  above  rateable  value  of  10,1372.  at  the 
sum  of  16892. 10s. 

On  the  21st  April  1899  the  respondents  gave 
notice  of  appeal  against  the  hereinbefore- men- 
tioned poor  rates,  but  not  against  either  of  the 
district  rates. 

Payment  of  the  first  and  second  instalments  of 
the  last-mentioned  district  rate  was  demanded  by 
the  council  from  the  respondents  on  the  10th 
May  1899  and  on  the  17th  Oct.  1899  respectively, 
by  service  upon  them  of  written  demand  notes 
on  these  dates,  and  the  respondents  paid  the  sums 
of  4752.  9s  lOd.  and  4502.  on  the  29th  Sept.  1899 
and  5th  April  1900,  which  sums  the  council 
accepted  on  account  of  the  district  rate. 

On  the  4th  Jan.  1900  the  arbitrator  (to  whom 
the  appeals  against  the  above  poor  rates  had 
been  referred  by  agreement)  awarded  that  the 
rateable  value  of  the  premises  was  for  the  several 
periods  relating  to  the  two  first-mentioned  poor 
rates  of  the  28th  Deo.  1897  and  the  2lst  June  1898 
respectively  the  sum  of  75172.  9s.  9ri  ,  and  for  the 
period  relating  to  the  last- mentioned  poor  rate  of 
the  22nd  Nov.  1898  the  sum  of  82792.  4s.  Id. 

In  accordance  with  this  award  alterations  and 
amendments  were  duly  made  in  the  valuation 
lists  upon  which  the  above  poor  rates  were  based, 
and  on  the  19th  March  1900  the  council  altered 
the  figures  of  the  above  general  district  rates  of 
the  23rd  March  1898  and  the  22nd  March  1899 
so  as  to  accord  with  the  alterations  so  made  in 
the  valuation  lists— that  is  to  say,  the  rateable 
value  of  the  premises  in  the  general  district  rate 
of  tbe  23rd  March  1898  from  the  sum  of 
10,1372.  to  the  sum  of  75172..  9s.  9d.,  and  the 
amount  due  in  respect  of  the  premises  from 
15202.  lis.  to  the  sum  of  11272.  12s.  6<2. ;  and  the 
rateable  value  in  the  general  district  rate  of  the 
22nd  March  1899  from  10,1372.  to  the  sum  of 
82792.  4s.  Id.,  and  the  amount  due  in  respect  of 
the  premises  from  the  sum  of  16892.  10s.  to 
1379L  17s.  4d. 

The  council  on  the  30th  May  1900,  and  again 
on  the  14th  June  1900,  demanded  payment  by  the 
respondents  of  the  sum  of  8692.  3s.,  such  last- 
mentioned  sum  being  made  up  as  follows : 

1898,  Maroh  23,  General  District  Bate,  15201.  lis., 
altered  to  11271   12*.  6d. 

1898,  Sept.  23,  Amount  paid  by  tbe  respondents  on 
account  of  the  said  rate,  3561.  8s.  6d.     1899,  do.,  do., 
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3561.  8*.  6<2.  Total  paid  oa  account  of  the  Baid  rate, 
712k  17s.     Balanoe  claimed,  4141.  15*  6d. 

1900,  Maroh  22,  General  Distrust  Rate,  16891.  10*., 
altered  to  13 79 J.  17*.  4d. 

Amounts  paid  on  aooonnt  of  the  said  rate  on  29th 
Sept.  1899  and  5th  April  1900,  4751  9«.  lOd.  and  4501. 
Total  paid.  9251.  9s.  10d.  Balance  olaimed,  4541.  7*.  6d. 
Total  amoont  olaimed,  8691.  3*r. 

The  respondents  having  refused  to  pay  this 
sum  of  869/.  3s.9  complaint  was  made  on  behalf 
of  the  council  and  a  summons  was  issued  on  the 
24th  July  1900,  calling  upon  the  respondents  to 
answer  the  claim.  This  summons  was  heard  by 
the  justices  on  the  3rd  and  14th  Aug.  1900. 

On  behalf  of  the  respondents  it  was  contended 
that  the  matter  of  the  complaint  in  respect  of 
which  the  summons  was  issued  arose  more  than 
six  months  previously  to  the  issue  of  the  summons, 
and  that  the  recovery  of  the  amount  claimed  was 
barred  by  11  &  12  Vict.  o.  43,  s.  11. 

On  behalf  of  the  appellant  it  was  contended 
that  until  the  general  district  rates  had  respec- 
tively been  altered  so  as  to  agree  with  the  valuation 
lists  as  amended  in  accordance  with  the  award, 
no  valid  demand  could  be  made  upon  the  respon- 
dents by  the  council  in  respect  oi  either  of  the 
rates,  and  that  payment  of  the  amount  olaimed 
had  not  been  demanded  until  within  six  months 
of  the  issue  of  the  summons,  and  that  therefore 
the  matter  of  the  complaint  in  respect  of  which 
Urn  summons  was  issued  arose  within  six  months, 
and  the  claim  was  not  barred  by  11  &  12  Yict. 
c  43.  s.  11. 

The  justices  were  of  opinion  that  the  recovery 
of  the  amount  claimed  by  the  council  was.  under 
the  circumstances  above  stated,  barred  by  11  &  12 
Vict  c.  43,  s.  11,  and  accordingly  they  dismissed 
the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  justices  were  right  in  so 
doing. 

The  Summary  Jurisdiction  Act  1848  (11  &  12 
Vict  c.  43)  provides : 

Sect.  11.  And  be  it  enacted,  that  in  all  oases  where 
no  time  is  already  or  shall  hereafter  be  specially  limited 
for  making  any  such  complaint  or  laying  any  snob 
information  in  the  Aot  or  Acts  of  Parliament  relating 
to  each  particular  case,  suoh  complaint  shall  be  male 
sad  each  information  shall  be  laid  within  six  c*leudar 
months  from  the  time  when  the  matter  of  such  complaint 
or  information  respectively  arose. 

Hugo  Young,  K.C.  (B.  Cunningham  QUn  with 
him)  for  the  appellant. — The  magistrates  were 
wrong  in  holding  that  the  claim  was  barred  by 
sect  11  of  the  Summary  Jurisdiction  Act  1848 
because  the  cause  of  complaint  had  not  arisen 
within  six  months  before  the  issuing  of  the  sum- 
mons on  the  24th  July  1900.  Sect.  211  of  the 
Public  Health  Act  1875  deals  with  the  assessment 
and  levying  of  general  district  rates  under  the 
Act;  and  sect.  256  provides  for  the  recovery  of 
these  rates  by  summons  before  a  court  of  summary 
jurisdiction  where  there  is  a  failure  to  pay  the 
ntes  within  fourteen  days  after  a  lawful  demand 
in  writing,  and  sect  269  gives  a  right  of  appeal 
to  quarter  sessions  to  any  person  who  may  feel 
aggrieved  by  any  rate  made  under  the  Act,  or  by 
any  order  or  determination  of  a  court  of  sum- 
mary jurisdiction.  In  this  case  the  appeal  was 
against  the  poor  rates,  and  there  was  no  appeal 
against  the  general  district  rates.  Sect.  11  of 
the  Act  of  1348  says  that  the  complaint  shall  be 


made  within  six  months  from  the  time  when  the 
matter  of  suoh  complaint  arose.  When  did  the 
cause  of  complaint  arise  here?  The  cause  of 
complaint  was  the  nonpayment  of  the  reduced 
sum  of  869Z.,  and  the  failure  to  comply  with  the 
demand  for  that  sum.  This  reduced  sum  was  the- 
sum  claimed  in  the  proceeding,  and  the  cause  of 
'  complaint  arose  when  there  was  a  demand  to  pay 
this  sum.  Was  there  as  regards  this  sum  of 
8692.  a  "  lawful  demand  in  writing  "  within  sect. 
256  of  the  Public  Health  Act  1875  on  the  30th 
May  1900  and  again  on  the  14th  June  1900  ?  We 
submit  that  there  was  a  lawful  demand  in  writing 
on  these  dates  for  the  payment  of  this  sum,  and 
that  within  fourteen  days  afterwards  we  could 
have  proceeded  under  that  section  for  the  re- 
covery of  the  same.  When  the  rates  were 
amended  and  reduced  in  accordance  with  the 
award  of  the  arbitrator  given  on  the  4th  Jan. 
1900,  they  were  in  substance  new  rates  and  no 
valid  demand  could  be  made  for  these  district 
rates  until  they  were  amended  in  accordance  with 
the  new  rateable  values.  The  cause  of  complaint 
therefore  did  not  arise  until  there  was  a  demand 
on  the  30th  May  1900  to  pay  this  claim,  and,  as 
the  summons  was  issued  on  the  24th  July  follow- 
ing, the  claim  was  not  barred  by  sect.  11.  He 
referred  to 

Sheffield    Waterworks   Company   v.  May or ,   ^c,  of 
Sheffield,  54  L.  T.  Rep.  179. 

Tindal  Atkinson,  K.C.  (T.  E.  Ellison  with  him) 
for  the  respondents. — The  claim  was  clearly  barred 
by  sect.  11  of  the  Act  of  1848,  and  the  magistrates 
were  right  in  so  holding.  Sect.  22  L  of  the  Pablic 
Health  Act  1875  gives  an  urban  authority  power 
to  amend  rates  and  to  raise  or  reduce  the  aum  at 
which  a  person  has  been  assessed,  and  the  section 
says  that  "  no  suoh  amendment  shall  be  held  to 
avoid  the  rate."  The  cause  of  complaint  was 
the  nonpayment  of  the  general  district  rates 
made  respectively  on  the  23rd  March  1898 
and  the  22nd  March  1899.  Sect.  11  says  that 
the  summons  must  be  taken  out  within  six 
months  from  the  time  the  cause  of  complaint 
arose,  otherwise  the  claim  is  barred.  The 
summons  ought  to  have  been  taken  out  within 
six  months  from  the  time  these  two  rates  were 
first  demanded,  but  it  was  not  taken  out  till  the 
24th  July  1900,  which  was  long  afterwards.  The 
demands  made  on  the  30th  May  and  tne  14th 
J  une  1900,  which  are  the  demands  relied  on,  were 
not  demands  for  new  or  fresh  rates.  The  rates, 
qua  rates,  had  not  been  altered ;  the  amount  only 
had  been  altered  or  affected.  It  could  never 
have  been  intended  that  the  limitation  in  sect.  11 
should  apply  to  suoh  a  case  where  a  long  time 
might  be  taken  to  effect  the  alteration.  It  was 
the  appellant's  own  fault  that  he  did  not  pursue 
his  remedy  in  time.  When  the  whole  of  a  debt 
is  barred  by  a  statute  of  limitations,  no  creditor 
can  recover  a  part  of  it ;  so  here  if  the  whole  of 
the  old  rates  were  barred  by  sect.  11 — as  clearly 
they  were — a  part  of  those  rates  cannot  now  be 
recovered.  If  summonses  had  been  taken  out 
within  six  months  after  each  original  demand 
was  made,  then  the  respondents  would  have  had 
no  answer  to  the  claim ;  but  this  summons  is  out 
of  time,  as  the  rates  claimed  are  still  the  rates 
made  on  the  23rd  March  1898  and  the  22nd 
Maroh  1899. 

H.  Young,  K.C.  in  reply. 
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Wills,  J. — I  am  of  opinion  that  the  decision 
of  the  magistrates  was  wrong,  and  that  the 
amount  of  the  amended  rate  is  recoverable  under 
the  circumstances  of  this  case.  What  was 
demanded  and  what  was  the  subject  of  the 
summons  was  the  amended  and  reduced  amount. 
Until  the  amount  had  been  reduced  by  the  com- 
petent authority  and  until  the  rate  had  been 
amended  there  never  was  any  right  to  demand 
that  smaller  sum.  There  was  only  a  right  to 
demand  the  larger  sum.  It  is  not  necessary  to 
decide  it,  but  I  am  very  much  of  the  opinion  that 
has  been  expressed  by  counsel  for  the  respon- 
dents, that,  if  the  demand  had  b*en  proceeded 
with  and  a  summons  taken  out  on  the  larger 
•demand  that  was  made  originally,  there  would 
have  been  no  answer  to  it;  but  that  does  not 
eeem  to  me  to  be  material  for  the  present  purpose. 
Had  that  been  the  case,  of  course  it  would  nave 
been  quite  useless  to  proceed  upou  a  summons  for 
the  amended  and  the  reduced  amount,  because  the 
larger  amount  would  have  been  paid  or  recover- 
able, and,  under  these  circumstances,  nobody 
would  have  thought  of  taking  out  a  fresh  sum- 
mons. In  my  opinion,  also,  the  execs*  might 
have  been  recovered  by  a  ratepayer  who  paid  too 
much.  It  is  not  necessary  to  decide  that,  but  I 
cannot  believe  that  any  such  injustice  as  has 
been  suggested — namely,  that  the  rating  autho- 
rity might  keep  that  rate  which  has  turned  out 
to  be  excessive — would  have  been  allowed  to 
stand.  It  seems  to  me  that  there  are  ample 
reasons  consonant  with  both  the  legislation  and 
the  genera)  law  why  that  exoess  amount  would 
have  been  recoverable,  but  it  is  not  necessary  to 
decide  that.  I  take  my  stand  on  this — that  the 
moment  the  rate  was  reduced  by  the  process 
pointed  out  by  the  Aot  of  Parliament,  there  came 
into  operation  for  the  first  time  a  right  to  demand 
the  reduced  sum.  Counsel  for  the  respondents 
has  said  that  if  a  man  owes  a  large  debt  or  owes 
a  definite  sum,  and  the  Statute  of  Limitations 
runs  with  regard  to  that  sum,  he  certainly  cannot 
recover  half  of  it  beyond  the  period  of  limitation. 
No  doubt  he  could  not  recover  it  as  things  stand, 
if  that  simple  proposition  is  put;  but  I  think  if 
you  add  this  to  it,  that  by  the  effect  of  legislation 
and  what  has  taken  place,  there  is  a  new  right 
altogether  created  afterwards  which  makes  the 
smaller  sum  for  the  first  time  a  debt,  I  think 
the  matter  might  stand  very  differently.  But 
here  it  seems  to  me  we  have  to  look  at  the  words 
of  sect.  11  of  the  Summary  Jurisdiction  Act  1848, 
and  we  have  to  look  at  the  question  when  the 
cause  of  complaint  first  arises.  The  complaint  is 
that  the  respondents  have  not  paid  the  amended 
Tate.  The  amended  rate  is  to  follow  the  valua- 
tion list  in  force  at  the  time  being ;  the  valuation 
list  as  amended  never  was  the  valuation  list  in 
force  until  the  amendment  was  made,  and  there- 
fore the  rate  which  is  amended  according  to  the 
amended  valuation  list  becomes  for  the  first  time 
the  instrument  which  makes  it  the  duty  of  the 
ratepayer  to  pay  a  smaller  amount.  It  seems  to 
me,  therefore,  that  the  case  is  really  free  from 
difficulty,  and  that  the  law  in  this  instance  is  con- 
sonant with  what  reason  and  common  sense  would 
point  out— namely,  that  the  reduced  amount  is 
not  to  be  extinguished  by  the  payment  of  a  small 
sum  under  the  circumstances  under  which  the 
respondents  had  last  paid.  I  am  clearly  of 
opinion  that  the  appeal  must  succeed,  and  that 


this  case  must  go  hack  to  the  magistrates  to 
make  the  proper  order — namely,  an  order  for  the 
payment  ox  the  arrears  of  the  reduced  rate. 

Channell,  J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons. 

Appeal  allowed.  Case  remitted  to  magistrate*. 
Leave  to  appeal  on  payment  of  the  869Z. 
within  a  fortnight. 

Solicitors  for  the  appellant,  Crowders.  Vizard, 
and  Oldham,  for  Creswxeh  and  Son,  Sheffield. 

Solicitors  for  the  respondents,  DoUman  and 
Pritchard,  for  H.  and  A.  Mazfield,  Sheffield. 


Feb.  12  and  18, 1901. 

(Before  Lord  Altbrstonb,  C.J.) 

Lambert  v.  Mayor  and  Corporation  of 
Lowestoft,  (a) 

Highway— 'Repair — Nuisance — Sewer  under  high" 
way — Latent  defect — Excavation  under  surface 
— Injury  caused  by — Liability  of  sanitary  autho- 
rity—Public Health  Act  1875  (38  &  39  Viet, 
c.  55),  m.  13, 15, 19. 

The  plaintiff1 1  horse  while  being  driven  along  a 
highway  under  which  was  an  old  sewer,  broke 
through  the  surface  of  the  road  and  the  horse's 
foot  went  into  a  hole  and  the  horse  was  injured. 
The  hole,  which  was  underneath  the  surface,  was 
caused  by  rats  eating  through  the  mortar  of  the 
joint  which  connected  the  sewer  with  a  drain. 
The  road  had  been  taken  over  and  mads  up  by 
the  defendants,  the  sanitary  authority  respon- 
sible for  the  sewers,  and  also  the  highway  autho- 
rity. There  was  no  negligence  on  their  part, 
and  nothing  to  warn  them  that  there  was  any- 
thing wrong  with  the  sewer  or  the  road,  or  that 
there  was  a  hole  underneath  the  road.  The 
plaintiff  sued  for  injuries  to  the  horse  upon  the 
ground  that  the  existence  of  the  hole  under  the 
road  caused  by  a  defect  in  the  sewer  woe  a 
nuisance  on  the  highway  for  which  the  defen- 
dants were  liable  as  being  the  sanitary  authority 
responsible  for  the  sewers : 

Held,  that  there  being  no  negligence  on  the  part  of 
the  defendants  they  were  not  liable  for  the 
injuries  to  the  horse. 

Further  consideration  by  Lord  Alveretone, 
0.  J.  in  an  action  tried  before  him  with  a  jury  at 
the  assizes  for  the  county  of  Norfolk  held  at 
Norwich. 

The  plaintiff  carried  on  business  in  Norwich, 
and  the  defendants  were,  under  the  Public 
Health  Acts,  the  urban  sanitary  authority  of  the 
borough  of  Lowestoft,  and  also  the  highway 
authority. 

The  plaintiff  in  his  statement  of  claim  alleged 
that  on  the  11th  July  1900  his  horse  was  being 
driven  along  a  highway  in  the  borough  of  Lowes- 
toft, known  as  Cambridge-road,  when,  owing  to 
the  defective  condition  of  the  highway,  the  horse 
broke  the  surface  of  the  road  and  was  injured, 
and  that  the  defective  condition  of  the  highway 
was  owing  to  the  defendants  having  so  negli- 
gently and  improperly  constructed  a  sewer 
therein  that  the  soil  of  the  highway  was  washed 
away  and  the  highway  undermined  at  the  place 
where  the  plaintiffs  horse  broke  through   the 

(a)  Reported  by  W.  W.  Orb,  Eeq.,  R»rriator-»t-Ltw. 
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surface;  and,  alternatively,  that  the  defendants 
had  negligently  constructed  the  highway  where 
it  had  been  excavated  in  order  to  construct  or 
repair  a  sewer  therein,  and  that  they,  knowing 
that  the  sewer  and  the  highway  over  the  sewer 
were  in  a  defective  condition,  neglected  to  repair 
the  sewer  and  reinstate  the  highway:  and  tbat, 
owing  to  snch  neglect,  the  highway  was  unable  to 
hear  the  weight  of  the  horse. 

The  plaintiff  claimed  76Z.  3a.  6d.  for  injuries  to 
the  horse  and  expenses. 

The  defendants  (inter  alia)  pleaded  that  there 
was  no  misfeasance  on  their  part,  and  that  they 
were  not  liable  for  their  nonfeasance  (if  any) ; 
also  that  the  statement  of  claim  disclosed  no 
cause  of  action. 

The  facts,  which  are  folly  stated  in  the  judg- 
ment, were  shortly  these : — 

Underneath  the  road  in  question  and  running 
along  the  middle  of  tbe  road  at  a  depth  of  some 
4ft  or  5ft.  was  an  old  brick  sewer  constructed 
about  the  year  1863. 

This  road  was  taken  over  in  1886  by  the  defen- 
dants, who  were  the  sanitary  authority  and  also 
tbe  highway  authority  for  the  district,  and  it  was 
then  made  up. 

A  6in.  drain  to  take  the  surface  drainage  had 
been  put  in  when  the  sewer  was  made,  and  the 
junction  of  the  drain  with  the  sewer  had  been 
made  with  mortar  and  with  a  mortar  joint,  which 
was  then  the  usual  way  of  making  such  joints. 

At  some  subsequent  time  rats  had  eaten 
through  the  mortar  of  the  joint,  and  had  made  a 
hole  under  the  road,  which  was  enlarged  either 
bv  rats  or  by  the  water,  and  at  the  time  in  ques- 
tion there  was  a  hole  of  some  2ft.  in  diameter 
under  the  surface  of  the  road. 

As  the  plaintiff's  horse  was  passing  along  the 
road,  the  road  gave  way  under  the  weight  of  the 
horse  and  the  horse's  foot  went  through  the 
surface  of  tbe  road  into  a  hole  and  the  horse  was 
injured. 

The  learned  judge  at  the  trial  found  that  there 
was  no  evidence  to  go  to  the  jury  of  any  negli- 
gence on  the  part  of  tbe  defendants  which  caused 
the  accident,  and  he  withdrew  the  case  from  the 
jury.  He  also  stated  in  his  judgment  that  there  was 
nothing  to  give  the  defendants  warning  that  there 
was  anything  wrong  with  the  sewer  and  drains  or 
with  the  road,  and  that  they  could  not  by  the 
exercise  of  reasonable  care  have  discovered  the 
hole  until  after  the  accident. 

The  case  was  then  reserved  for  further  con- 
sideration as  to  tbe  liability  of  the  defendants, 
apart  from  negligence. 

Witt,  K.O.  and  E  E.  Wild  for  the  plaintiff.— 
The  defendants  have  two  separate  functions ; 
they  are  the  highway  authority  and  they  are  the 
sanitary  authority  and  as  such  are  responsible  for 
the  maintenance  of  the  sewers,  but  it  is  a  mere 
statutory  accident  that  the  two  functions  are 
combined  in  one  body.  As  sanitary  authority 
they  are  liable  for  a  nuisance  existing  on  the  road 
and  arising  from  the  state  of  the  sewer,  and  they 
&re  so  liable  apart  from  negligence.  Secondly,  it 
is  absolutely  immaterial  whether  the  defendants 
made  this  sewer  or  took  it  over,  because,  under 
the  provisions  of  the  Public  Health  Act  1875, 
**.  13, 15,  19,  they  would  be  liable  to  keep  the 
sewer  right,  and  (sect  13)  this  would  apply  to  all 
existing  and  future  sewers.    By  the  statute  these 


sewers  are  vested  in  the  local  authority,  and 
therefore  they  take  them  over  and  are  responsible 
for  their  future  maintenance : 

White  v.  Hindley  Local  Board,  32  L.  T.  Rep.  460  ; 
L.  Rep.  10  Q.  B.  219. 

Thirdly,  assuming  that  the  defendants  are  in  the 
same  position  as  if  they  had  made  the  sewer,  they 
are  liable  for  a  nuisance  without  any  negli gence 
on  their  part.    Negligence  is  absolutely  distinct 
from  nuisance,  and  in  many  oases  where  there  is 
a  liability  the  principle  of    the  liability  is  not 
negligence,  but  the  cause  of  action  is  that  the  act 
of  the  defendants  has  caused  a  nuisance  on  the 
highway.     The  distinction    between  an  act    of 
omission  and  an  act  of  commission  is  important 
so  far  as  highway  authorities  are  concerned,  but 
outside  the  highway  authority  it  is  not  so  impor- 
tant.   That  distinction  is  well  brought  out  by 
Lord  Herechell,   L.C.    in  Municipal  Council  of 
Sydney  v.  Bourke  (72  L.  T.  Rep.  605,  at  pp.  606-8 ; 
(1895)  A.   C.  483,  at  pp.  435-443).    That  case  is 
important,  because  of  the  explanation  there  given 
by  the  Lord  Chancellor  of  the  case  of  Borough 
of  Bathurst  v.  Macpherson  (41  L.  T.  Rep.  778  ; 
4  App.  Oas.  256).    In  the  latter  case  the  borough 
had  constructed  a  drain  under  a    highway ;  the 
drain  fell  into  disrepair  and  the  highway  fell  into 
it,  leaving  a  hole  into  which  the  plaintiff's  horse 
fell  and  the  plaintiff  was  injured.    The  Judicial 
Committee  were  of  opinion  that  the  borough,  by 
reason  of  their  construction  of  the  drain  and  their 
neglect  to  repair  it,  whereby  the  dangerous  hole 
was  formed   which  was  left  open  ana  unfenced, 
caused  a  nuisance  in  the  highway  for  which  they 
were  liable  to  an  indictment  and  also  in  damages 
to  the  plaintiff.    In  Municipal  Council  of  Sydney 
v.  Bourke  (ubi  sup.),  the  case  was  merely  one  of 
nonfeasance  in  allowing  the  highway  to  fall  into 
disrepair,  and    not    of  misfeasance ;    and  Lord 
Herechell,  after  dealing  minutely  with   Borough 
of  Bathurst  v.  Macpherson  (ubi  sup.),  says    (7£ 
L.  T.  Rep.  at  n.  607;   (1895)   A.  C.  at  p.  441) : 
"  The  rat%o  decidendi  was  that  the  defendants  had 
caused  a  nuisance  in  the  highway.  It  was  entirely 
independent  of  the  questions  whether  there  was 
an  obligation  to  keep  the  highway  in  repair.   .   .   . 
The  case  was  not  treated  as  one  of  mere  non- 
feasance, and  indeed  it  was  not  so.    The  defen- 
dants had  created  a  nuisance.    Having  made  the 
drain,  and  failed  to  keep  it  in  such  a  condition 
that  the  road  would  not  fall  into  it,  they  were  just 
as  much  liable  as  if  they  had  made  the  excavation 
without  constructing  the  drain,  and  the  road  had 
consequently  subsided  and  become  founderous." 
There  are  many  cases  which  show  the  same  prin- 
ciple.     Where  drains  have  been  merely  neglected 
you  must  prove  negligence,  but,  assuming  that  to  be 
good  law,  it  does  not  affect  the  present  case,  as  it 
is  an  act  of  obstruction,  the  intentional  doing  or 
permitting  the  doing  of  a  thing,  and  not  negli- 
gence, which  is  the  cause  of  action.     The  defen- 
dants caused  a  nuisance  on  the  highway  and  are 
therefore    liable    to   the    plaintiffs.       Steel   v. 
Dartford  Local    Board  (60  L.  J.  256,    CJ.    B.) 
is  strongly  in  the  plaintiff's   favour.      In  that 
case    the    defendants,  who  were  both  the  sani- 
tary and  the  highway  authority  were  held  not 
liable,  but   only    on    the    ground    that    it  was 
the  act  of  one  Clifford,  and  not  the  defendants 
which  caused  the  nuisance,  and  the  judgment  of 
Lindley,  L.J.  shows  that  tbe  defendants  would 
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have  been  liable  if  they  had  done  the  thing  com- 
plained of.  The  principle  is  that  the  local 
authority,  qua  sanitary  authority,  is  as  much 
liable  for  an  interference  with,  or  a  nuisance  on, 
the  highway  as  a  private  person.  In  that  case 
Clifford  would  have  been  liable,  apart  from  negli- 
gence, because  he  created  a  nuisance  on  the  high- 
way, and  that  is  the  point  here.  They  referred 
to  Kent  v.  Worthing  Local  Board  (48  L.  T. 
Rep.  362;  10  Q.  B.  Div.  118),  as  showing  the 
•distinction  between  an  act  of  omission  and 
an  act  of  commission;  and  Lord  Alverstone, 
•C.J.  referred  to  Blackmore  v.  Vestry  of  Mile 
End  Old  Town  (46  L.  T.  Rep.  869;  9  Q.B.  Div. 
451). 

A.  H.  Poyser  and  F.  Low  for  the  defendants. — 
The  contention  for  the  plaintiff  is  an  attempt  to 
establish  a  proposition  which  would  reader  un- 
necessary all  the  decisions  in  the  previous  cases, 
because  that  contention,  if  well  founded,  would 
come  to  this,  that  the  local  authority  would  be  in 
the  position  of  insurers.  The  defendants  have 
two  functions,  functions  as  a  sanitary  authority 
and  functions  as  a  highway  authority.  Dealing 
with  them  as  a  sanitary  authority,  they  are,  with 
regard  to  the  sewers,  in  a  statutory  position; 
they  are  acting  under  an  Act  of  Parliament  and 
under  particular  powers  given  by  statute.  There- 
fore in  doing  what  they  are  authorised  to  do 
they  cannot  be  guilty  of  a  nuisance.  We  quite 
agree  that  if  there  were  negligence  here,  then  it 
would  be  a  different  question;  but  here  there 
was  no  negligence  and  therefore  there  can  be  no 
nuisance,  as  the  defendant*,  in  doing  what  they 
•did,  were  acting  under  an  Act  of  Parliament. 
A  public  body  acting  under  statutory  powers  do 
mot  create  a  nuisance,  though  it  is  quite  true  they 
are  bound  to  carry  out  their  statutory  duty 
without  negligence.  For  instance,  the  vibration 
-caused  by  a  railway  train  or  damage  caused  by 
sparks  from  the  engine,  is  not  a  nuisance, 
because  the  railway  company  are  carrying  out  a 
lawful  act  under  statutory  powers.  If  it  were  an 
unlawful  act  it  might  and  would  be  otherwise. 
There  is  in  such  oases  no  liability  for  an  act  of 
nonfeasance  unless  the  statute  clearly  imposes  it. 
In  the  case  of  Municipality  of  Pictou  v.  Geldert 
(69  L.  T.  Rep.  510;  (1893)  A.  C.  524),  the  case 
of  Borough  of  Bathurst  v.  Macpherson  (ubi  sup ) 
was  dealt  with,  and  the  judgment  there  shows 
that  practically  the  Borough  of  Bathurst  v.  Mac- 
pherson  (ubi  sup.)  is  no  longer  an  authority  for 
the  plaintiff's  contention,  and  that,  at  all  events, 
the  cond  uct  complained  of  there  was  not  in  the  view 
of  the  Judicial  Committee  nonfeasance,  but  mis- 
feasance arising  from  negligence.  The  defendants 
as  the  local  authority  have  to  look  after  their 
se  we  is,  keep  them  in  repair,  and  cleanse  them 
(sects.  13,  15,  and  19  of  the  Public  Health  Act 
1875),  but  in  doing  these  acts  under  their  statu- 
tory powers  they  are  not  liable  unless  they  are 
guilty  of  negligence — that  is,  negligence  in  the 
sense  of  there  being  some  want  of  reasonable 
<jare.  Here  it  is  not  pretended  that  there  has 
been  any  want  of  reasonable  care.  Apart  from 
negligence  in  such  cases  there  is  no  liability. 
In  St  ret  ton's  Derby  Brewery  Company  v.  Mayor 
of  Derby  (69  L.  T.  Rep.  791,  at  p.  795 ;  (1894)  1  Ch. 
431,  at  pp.  442-443),  Bomer,  J.,  in  a  considered 
judgment  on  this  question,  says  that  the  liability 
in  circumstances  like  the  present,  "  though  in 
form  not  limited,  is  in  fact  limited  to  cases  where 


the  public  authority  has  been  guilty  of  negli- 
gence, or,  as  it  is  sometimes  #- xpressed,  of  want  of 
reasonable  care  and  diligence."  Then  the  leiroed 
judge  cites  various  authorities  for  that  proposi- 
tion, and,  amongst  others,  Baieman  v.  Poplar 
District  Board  of  Works  (58  L.  T.  Rep.  720;  37 
Oh.  Div.  272),  which  is  in  point  h«»re.  There  is 
no  case  which  supports  the  proposition  that,  what- 
ever may  happen  in  consequence  of  a  sewer  being 
under  a  road,  the  authority  responsible  for  the 
sewers  is  liable,  except,  perhaps,  the  dictum  of  the 
Lord  Chancellor  in  Municipal  Council  of  Sydney 
v.  Bourke  {ubi  sup.).  The  real  test  is,  Has  there 
been  such  a  negligent  omission  by  the  defendants 
in  carrying  out  their  duties  under  the  Act  as  to 
constitute  what  inlaw  is  negligence  P  If  there  has, 
then  the  defendants  would  be  liable,  but  it  would 
only  be  upon  the  ground  of  negligence  :  (Thomp- 
son v.  Mayor  of  Brighton  and  Oliver  v.  Horsham 
Local  Board,  70  L.  T.  Rep.  206  ;  (1894)  1  <J.  B. 
332);  Fleming  v.  Corporation  of  Manchester  (44 
L.  T.  Rep.  517,  reversed  by  Court  of  Appeal,  hut 
only  on  the  ground  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury.  See  Lu alley's  Public 
Health,  5th  edit,  p.  36;. 

Witt,  K.C.,  in  reply,  referred  to  Baron  v.  Ports- 
lade  Urban  District  Council  (ante,  p.  7 ;  83  L.  T. 
Rep.  363;  (1900)  2  Q.  B.  588).  and  to  the  judg- 
ment of  Blackburn,  J.  in  White  v.  Hindley  Local 
Board  (ubi  sup.).  Cur.adv.vuU. 

Feb.  18—  Lord  Alverstone,  C.J.  read  the 
following  judgment: — In  this  case  the  plaintiff 
brought  an  action  against  the  Mayor  and  Corpo- 
ratiou  of  Lowestoft  for  injuries  sustained  by  a 
horse  while  passing  along  Cambridge-road,  Lowe- 
stoft, owing  to  the  horse's  foot  going  through  the 
crust  of  the  road  into  a  hole  underneath.  Run- 
ning along  the  middle  of  the  road  was  an  old 
brick  sewer,  constructed  about  the  year  1863  by 
the  Ipswich  Building  Society.  The  road  was 
taken  over  by  the  defendants  in  the  year  1886, 
when  it  was  made  up  and  manholes  placed  at 
certain  points  communicating  with  the  sewer; 
the  old  gulley  pits  replaced  by  new  and  larger 
ones  which  were  connected  with  the  then  existing 
6in.  drains,  which  had  been  put  in  to  take  surfaoe 
drainage  when  the  sewer  was  originally  con- 
structed. The  sewer  was  at  a  depth  of  some  4ft 
or  5ft.  and  the  length  of  the  6in.  drain  from  the 
gulley  pit  to  the  sewer  was  between  8ft  and  9ft. 
It  was  proved  before  me,  and  I  find  as  a  fact,  that 
the  junction  of  the  6in.  drain  with  the  sewer  had 
been  made  in  mortar,  and  that  at  some  time  rats 
had  eaten  or  worked  through  the  mortar  of  the 
joint,  and  had  subsequently  made  a  hole  of  about 
2ft.  in  diameter  underneath  the  surface  of  the 
road.  The  crown  of  the  road  had  given  in  under 
the  weight  of  the  horse,  thereby  causing  the 
injury.  After  the  accident  the  road  was  repaired 
by  the  defendants,  and  the  joint  made  good  in 
cement.  It  was  proved  before  me,  and  I  find  as  a 
fact,  that  it  was  the  common  practice  in  the  tear 
1863,  and  for  some  years  afterwards,  for  sewers 
to  be  made  in  the  way  in  which  this  sewer  was 
constructed  —  namely,  with  mortar  and  with 
mortar  joints  for  the  connecting  drains.  Nothing 
had  occurred  to  give  the  defendants  warning  that 
there  was  anything  wrong  with  the  sewer  and 
drains  or  with  the  road.  A  previous  subsidence 
in  the  road  which  was  suggested  as  having  been 
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brought  to  the  notice  of  the  defendants  some 
jew*  before  the  accident,  was  proved  at  the 
trial  to  be  in  no  way  connected  with,  and  I 
find  that  it  was  not  connected  with,  either 
the  sewer  or  the  connecting  drains.  I  held 
at  the  trial,  and  still  hold,  that  there  was  no 
evidence  to  go  to  the  jury  of  any  negligence  on 
the  part  of  the  defendants  which  caused  or  con- 
tributed to  the  accident.  I  therefore  discharged 
the  jury,  the  counsel  on  both  sides  agreeing  that 
the  court,  or,  if  necessary,  the  Court  of  Appeal, 
should  have  the  power  to  draw  any  inferences  of 
fact  necessary  to  decide  the  case.  Upon  further 
consideration,  before  me  counsel  for  the  plaintiff 
•did  not  rely  upon  negligence,  nor  was  any  argu- 
ment addressed  to  me  to  show  that  I  was  wrong 
in  holding  that  there  was  no  evidence  of  negli- 
gence to  go  the  jury,  but  the  plaintiff  sought  to 
noover  on  the  ground  that  the  existence  of  a  hole 
under  the  road  caused  by  a  defect  in  the  sewer 
constituted  a  nuisance,  and  that  the  defendants, 
as  the  authority  responsible  for  the  maintenance 
of  the  sewers,  were  liable  apart  from  negligence. 
In  my  opinion,  this  contention  cannot  be  success- 
fully maintained.  The  responsibility  of  the 
defendants  to  maintain  the  sewers  rests  upon 
sects.  13,  15,  and  19  of  the  Public  Health  Act 
1875.  In  fulfilling  these  duties  they  are  acting 
under  statutory  authority,  and  it  is  now  clearly 
established  that  under  ordinary  circumstances  no 
action  lies  for  injury  occasioned  by  the  execution 
of  statutory  duty  unless  it  has  been  negligently 
performed  :  (Oeddis  v.  Proprietors  of  Bonn 
Reservoir,  3  App.  Gas.,  at  p.  455;  Bateman  v. 
Poplar  Board  of  Works,  ubi  sup. ;  Thompson  v. 
Mayor  of  Brighton,  ubi  sup.;  Stretton's  Derby 
Brewery  Company  v.  Mayor  of  Derby,  ubi 
sup.,  and  many  other  oases).  It  was,  however, 
argued  that  if  the  conditions  of  the  sewer  which 
had  been  taken  over  by  and  vested  in  the  defen- 
dants did,  in  fact,  cause  a  nuisance,  the  plaintiff 
could  recover  apart  from  negligence.  In  support 
of  this  view  the  case  of  Borough  of  Bathurst  v. 
Maopherson  (ubi  sup.),  and  particularly  the 
language  of  the  Lord  Chancellor  in  Municipal 
OouncU  of  Sydney  v.  Bourhe  (72  L.  T.  Rep. 
at  p.  607;  (1895)  A.  0.  at  p.  441)  explain- 
ing that  case,  was  relied  upon.  I  am  clearly 
of  opinion  that  neither  of  these  cases  is 
sufficient  to  support  the  argument  of  the 
plaintiff.  In  the  case  of  Borouah  of  Bathurst  v. 
Maopherson  (ubi  sup.)  not  only  might  the  plaintiff 
have  recovered  upon  the  ground  of  negligence, 
but,  as  pointed  out  bv  the  Lord  Chancellor  in 
Municipal  Council  of  Sydney  v.  Bourhe  (ubi  sup.), 
the  defective  drain  had  caused  the  road  to 
bsfionte  dangerous,  and  no  steps  had  been  taken 
by  the  defendants  in  that  case  to  prevent  acci- 
dents, although  they  were  well  aware  of  the 
condition  of  the  road.  Their  Lordships,  in  the 
Bathurst  case  (ubi  sup.),  found  that  the  appel- 
lants had  caused  a  nuisance  in  the  highway  by 
the  construction  of  the  drain  and  by  their  neglect 
to  repair  it  and  by  leaving  a  dangerous  hole  open 
and  unfenced.  In  my  opinion  the  expressions  of 
the  Lord  Chancellor  (at  p.  441  (1895)  A  C.)  upon 
which  great  reliance  was  placed  by  counsel  for 
the  plaintiff,  must  be  construed  with  reference  to 
the  subject-matter  under  discusbion,  and  were 
not  intended  to  lay  down  a  general  rule  that, 
simply  because  an  accident  has  occurred  in  a 
road  due  to  a  latent  defect  in  a  sewer,  the  defen- 
Mao.  Cab.— Vol.  XX. 


dants,  whose  duty  it  is  to  maintain  the  sewer, 
are  liable,  apart  from  negligence.  I  find  that  in 
this  case  there  was  nothing  to  warn  the  defen- 
dants that  there  was  anything  wrong  with  the 
sewer,  nor  could  they,  by  the  exercise  of  any 
reasonable  care,  have  discovered  the  existence  of 
the  hole  under  the  road  until  the  accident 
happened.  I  therefore  dismiss  the  action,  and 
give  judgment  for  the  defendants  with  costs. 

Judgment  for  the  defendants  with  costs. 

Solicitor  for  the  plaintiff,  Charles  F.  MarteUi, 
for  T.  C.  MarteUi  Backham,  Norwich- 
Solicitors  for  the  defendants,  Sharpe,  Parker, 
and    Co.,    for   R.    B.    Nicholson,    Town    Clerk, 
Lowestoft. 


Tuesday,  March  5, 1901. 
(Before  Darling  and  Channbll,  JJ.) 

Ford  and  others  (pets.)  v.  Nbwth  (resp.); 
Be  Gloucbstbr  Municipal  Election  Peti- 
tion, (a) 

Municipal  election — Office  of  councillor — Disquali- 
fication— Contract  with  corporation — Tender 
and  acceptance  of  tender — Release  from  contract 
by  committee — Ratification  by  council — Relation 
back  of  ratification — Municipal  Corporations 
Act  1882  (45  &  46  Vict  c.  50),  s.  12,  sub*.  1  (c). 

A  city  council  advertised  for  certain  articles  for 
the  use  of  the  corporation  during  the  ensuing 
twelve  months  ending  the  Slst  Dec.  1900,  and 
invited  tenders.  N.  tendered  and  offered  to 
supply  the  articles  for  the  twelve  months  as 
required  at  stated  prices.  This  tender  was 
accepted  by  the  council,  and  N.  supplied  the 
goods  as  required. 

Held,  that  the  acceptance  by  the  council  of  NSs 
tender  created  a  contract  for  the  twelve  months 
between  N.  and  the  corporation,  and  that,  there* 
fore,  durina  that  time  N.  had  an  interest  in  a 
contract  with  the  council,  and  was  therefore  dis- 
qualified by  sect.  12.  sub-sect.  1,  of  the  Municipal 
corporations  Act  1884  for  being  elected  and  for 
being  a  councillor. 

On  the  19ifc  Oct.  1900  N.,  with  a  view  to  becoming 
a  candidate  for  the  office  of  councillor,  desired  to 
be  released  from  his  contract,  and  a  committee 
of  the  council  on  that  day  resolved  that,  subject 
to  the  approval  of  the  council,  he  should  be 
released  from  his  contract  as  from  that  date,  and 
this  resolution  of  the  committee  was  afterwards, 
on  the  Sftth  Oct.,  confirmed  and  adopted  by  the 
council. 

In  the  interval — namely,  on  the  24f&  Oct.—N.  was 
nominated  for  the  office  of  councillor,  and  on  the 
1st  Nov.  was  declared  to  be  elected. 

On  a  petition  presented  against  N.  alleging  that 
his  election  was  void  on  the  ground  that  at  the 
date  of  his  nomination  he  had  an  interest  in  a 
contract  with  the  council  : 

Held,  that  the  ratification  by  the  council  of  the  act 
of  the  committee  releasing  N.  from  his  contract 
as  from  the  19th  Oct.,  whatever  its  effect  may 
have  been  as  between  the  parties  themselves,  did 
not  relate  back,  for  the  purposes  of  removina  any 
disqualification  or  so  as  to  affect  the  rights  of 
third  parties  such  as  the  electors  or  other  candi- 
dates, to  the  19th  Oct.,  so  as  to  relieve  N.  from 
his  contract  as  from  that  date ;  and  that  conse- 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 
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quently  N.,  having  at  the  date  of  his  nomination 
an  interest  in  a  contract  with  the  corporation 
was  disqualified  for  being  elected. 

Argument  of  questions  of  law  reserved  by  a 
commissioner  (Mr.  Mansel  Jones)  to  whom  was 
assigned  the  trial  of  an  election  petition. 

The  petition  was  a  petition  under  the  Municipal 
Corporations  Act  1882  (46  k  46  Vict.  c.  50) 
against  the  return  of  the  respondent,  Mr. 
William  James  Newth,  to  the  office  of  town 
councillor  for  the  Tuffley  ward  of  the  city  of 
Gloucester,  which  was  tried  before  the  commis- 
sioner to  whom  the  trial  of  the  petition  was 
assigned,  on  the  29th  and  30th  Jan.  1901  at 
Gloucester. 

The  election  was  held  on  the  1st  Nov.  1900, 
when  the  respondent  was  declared  to  be  elected. 

The  petition  alleged  that  the  respondent,  Mr. 
Newth,  was  disqualified  for  being  nominated,  and 
for  being  elected,  and  for  being  a  councillor  on 
the  ground  that  at  the  time  of  his  nomination 
and  election  he  had  an  interest  in  a  contract  with, 
by,  or  on  behalf  of  the  council  of  the  city,  and 
prayed  that  it  might  be  determined  that  the 
respondent  William  James  Newth  was  not  duly 
elected,  and  that  his  election  was  and  is  void. 

It  was  proved  that  the  council  of  the  city  of 
Gloucester  upon  the  5th  Dec.  1899  advertised  for 
certain  articles  for  the  use  of  the  corporation 
during  the  ensuing  year,  and  invited  tenders. 

The  advertisement  was  as  follows : 

The  Streets  Committee  of  the  Gloucester  Corpora- 
tion are  prepared  to  receive  tenders  for  the  supply  of 
the  following  materials  for  the  twelve  months  ending 
the  31st  Deo.  1900,  namely  [then  followed  a  list  of 
artioles  inoluding  "  Oil,  Colours,  Ac."].  Specifications 
and  forms  of  tender  may  be  obtained  at  City  Surveyor's 
Office,  Guildhall,  and  tenders  must  be  sent  in  to  Mr.  R. 
Bead,  City  Surveyor,  Guildhall,  Gloucester,  on  or  before 
Wednesday,  the  13th  Deo.  instant.  Tenders  must  be 
inclosed  separately  in  envelopes  provided  for  the  purpose, 
and  endorsed  with  the  name  of  the  class  of  materials 
tendered  for.  The  lowest  or  any  tender  will  not  neces- 
sarily be  accepted.— Guildhall,  Gloucester,  5th  Deo. 
1899. 

On  the  13th  Deo.  1899  the  respondent  tendered 
for  certain  goods  in  the  following  form,  which  he 
had  obtained  from  the  council's  office : 

City  of  Gloucester.— To  the  Streets  Committee.— 
Gentlemen, — I  hereby  offer  to  supply  for  the  twelve 
months,  ending  the  31st  Deo.  1900,  the  undermentioned 
goods  as  required,  the  best  of  their  respective  kinds,  and 
to  the  entire  satisfaction  of  the  city  surveyor,  delivered 
at  the  Corporation  Depot,  Stroud-road,  Gloucester,  in 
guaranteed  makers'  drums  or  barrels  sealed  down. 

Then  followed  a  long  list  of  articles  and  prices. 
It  was  signed  by  the  respondent. 

On  the  22nd  Dec.  1899  the  Streets  Committee 
resolved  that  it  be  recommended  that  certain 
tenders  be  accepted  at  the  several  prices  therein 
respectively  mentioned,  among  them  being  that 
of  the  respondent  for  oil  and  colours. 

On  the  same  date  a  letter  wan  sent  to  him 
informing  hioi  that  his  tender  was  accepted. 

On  the  30th  Jan.  1900,  at  a  quarterly  meeting 
of  the  council,  it  was  resolved  that  the  minute  of 
the  Streets  Committee  of  the  22nd  Deo.  1899  be 
approved,  adopted,  and  confirmed. 

From  the  22nd  Dec.  1899  up  to  and  including 
tbe  20th  Oct.  1900  the  respondent  supplied  from 
time  to  time  goods  according  to  the  tender  when 
and  as  required  by  the  council,  and  received  pay- 


ments for  the  same  from  time  to  time  for  a 
considerable  amount. 

On  the  19th  Oct.  1900  there  were  various 
accounts  amounting  to  over  542.  due  to  him  which 
were  not  all  paid  until  the  19th  Deo. 

On  the  19th  Oct  1900  the  respondent  being 
anxious  to  stand  as  a  candidate  at  the  forth- 
coming election  of  councillors  in  November, 
applied  to  the  finance  estates  and  waterworks 
committee  (and  not  to  the  streets  committee, 
which  had  risen  for  the  day)  to  be  relieved  from 
his  tender  or  contract,  when  the  following  minute - 
and  resolution  of  the  committee  was  passed : 

It  was  reported  that  Mr.  W.  J.  Newth  intended  to 
offer  himself  as  a  candidate  at  the  following  elections 
if  not  prejudiced  by  the  fact  that  he  had  given  an  esti- 
mate for  supplying  certain  articles  that  may  be  required 
by  the  corporation  up  to  the  end  of  the  year.  Resolved : 
That  subject  to  this  minute  being  approved  by  the- 
oounoil  Mr.  Newth  be  released  from  the  estimate  or 
oontraot  referred  to  as  from  this  date. 

On  the  24th  Oct.  the  respondent  was  nomi- 
nated, and  on  the  1st  Nov.  declared  to  be  elected 
to  the  office  of  councillor. 

On  the  30th  Oct.  the  council  resolved  that  the 
minute  of  the  finance,  estates,  and  waterworks 
committee  of  the  19th  Oct.  be  approved,  adopted, 
and  confirmed. 

On  the  above  facts  being  proved  it  was  con- 
tended before  the  commissioner  by  the  respon- 
dent's counsel  that  the  respondent  was  not 
disqualified  for  being  elected  and  for  being  a 
councillor  under  sect.  12,  sub-sect,  (e),  of  the 
Municipal  Corporations  Act  1882,  on  the  ground 
that  (1)  There  was  no  contract ;  (2)  that  if 
there  was  a  contract  it  was  rescinded  before 
the  24th  Oct;  (3)  that  the  existence  of  a  debt 
for  goods  supplied  before  the  24th  Oct.  and  not 
paid  for  until  December  was  not  an  interest  in 
any  contract  within  the  meaning  of  the  above 
section. 

The  commissioner  determined,  subject  to  the 
opinion  of  the  High  Court  of  Justice  on  the  ques- 
tion of  law  hereinafter  submitted,  that  William 
James  Newth  was  not  duly  elected,  and  that  his 
election  was  and  is  void,  but  he  postponed  grant- 
ing his  certificate  until  the  question  which  he  now 
submitted  for  the  consideration  of  the  High  Court 
of  Justice  has  been  determined  by  them. 

The  question  for  the  opinion  of  the  court  was 
whether  William  James  Newth  was  disqualified 
for  being  nominated  and  elected  and  for  being  a 
councillor. 

If  the  court  should  determine  in  the  affirmative 
the  certificate  of  the  commissioner  was  to  be  that 
William  James  Newth  was  not  duly  elected,  and 
that  his  election  was  and  is  void ;  and  if  in  the 
negative,  that  he  was  duly  elected,  and  that  his 
election  was  and  is  valid. 

The  Municipal  Corporations  Act  1882  (45  &  46 
Yict.  c.  50)  provides : 

Sect.  12.— (1)  A  person  shall  be  disqualified  for  being 
eleoted  and  for  being  a  councillor  if  and  while  he  (c) 
Has  directly  or  indirectly,  by  himself  or  his  partner,  any 
share  or  interest  in  any  oontraot  or  employment  with, 
by,  or  on  behalf  of  the  oounoil. 

H.  Terrell,  K.C.  (L.  Coward,  K.C.  with  him)  for 
the  respondent. — The  first  point  is  that  there  was 
no  contract  between  Mr.  Newth  and  the  corporation. 
It  was  simply  an  o£er  by  him  to  supply  certain 
articles  and  there  was  no  consideration  to  support 
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.a  contract  or  make  it  a  contract.  Before  the  day 
fixed  for  this  election  Mr.  Newth  withdrew  this 
offer  altogether,  and  a  committee  agreed  to  his 
withdrawing  it ;  if  it  had  been  a  binding  contract 
he  could  not  hare  withdrawn  from  it.  There  was 
no  contract  which  bound  the  corporation  to  do 
anything  whatever  or  take  any  gooos  from  Newth, 
and  there  was  no  obligation  on  them  to  buy  any- 
thing, even  a  single  pennyworth  from  him.  It 
was  a  purely  unilateral  arrangement  not  in  any 
way  binding  the  corporation  to  deal  with  Newth, 
and  therefore  there  was  no  contract : 

Sykes  v.  Diaon,  9  A.  A  E.  693 ; 
Burton  v.  Great  Northern  Railway  Company,  9  Ex. 
507. 

The  position  is  this  that  so  long  as  the  tender 
exists  as  a  tender,  the  moment  the  corporation 
order  anything  from  the  person  who  makes  the 
tender,  then  a  contract  is  created  if  that  is  done 
before  the  tender  is  withdrawn.  So,  for  each 
article,  while  the  tender  is  existing  and  before  it 
is  withdrawn  when  the  article  is  ordered  and  the 
order  is  accepted  then  there  5s  a  binding  contract 
with  regard  to  that  article : 

Great  Northern  Railway  Company  v.   Withatn,  29 
L.  T.  Bep.  471 ;  L.  Bep.  9  C.  P.  16. 

There,  as  here,  a  railway  company  advertised  for 
lenders,  and  what  the  court  held  was  that  where 
goods  were  ordered  before  the  withdrawal  of  the 
tender,  there  was  a  contract  [Dabling,  J. — In 
his  judgment  Brett,  J.  there  says :  "  If  there  were 
no  other  objection,  the  contract  between  the 
parties  would  be  found  in  the  tender  and  the 
letter  accepting  it"]  The  very  thing  that  Brett,  J. 
there  puts  is  that  if  before  the  tender  is  with- 
drawn an  order  is  given,  then  the  acceptance  of 
the  order  creates  a  contract.  There  was  nothing 
in  the  advertisement  or  in  the  acceptance  of  the 
lender  by  which  the  corporation  bound  themselves 
to  order  any  oils  or  colours  from  Mr.  Newth.  They 
4ould  go  anywhere  for  these  articles,  and  if  they 
had  done  so,  clearly  the  respondent  would  have 
had  no  remedy  against  them  for  getting  these  goods 
from  any  other  person.  They  simply  state  that 
they  are  prepared  to  receive  tenders  and  they 
accept  his  tender.  That  is  a  mere  continuing 
order  which  at  any  time  can  be  withdrawn.  Great 
Northern  Railway  Company  v.  Witham  (ubi  sup.) 
is  precisely  the  same  as  this  case,  and  shows  that 
there  was  no  contract  here  unless  and  until  the 
corporation  ordered  some  particular  article  from 
Newth  and  he  accepted  the  order.  There  would 
have  been  a  contract  if  there  had  been  an  under- 
taking on  the  part  of  the  corporation  to  take  from 
Newth  all  the  articles  they  required  for  the  year, 
hut  there  was  no  such  undertaking.  Secondly,  if 
there  was  a  contract  it  was  rescinded  before  the 
24th  Get,  the  day  of  the  nomination.  On  the 
19th  Oct  the  finance  committee  relieved  the 
respondeat  of  his  contract,  subject  to  the  approval 
of  the  council ;  and  the  council  approved  on  the 
30th  Oct,  there  being  no  meeting  of  the  council 
before  that  date.  Whether  this  was  a  contract  or 
*as  not  a  contract,  it  was  at  an  end  on  the 
19th  Oct,  when  the  finance  committee,  who  had 
as  much  to  do  with  the  matter  as  the  streets  com- 
mittee, passed  the  resolution.  When  the  resolu- 
tion was  confirmed  on  the  30th  Oct,  it  related 
back  to  the  19th  Oct,  the  date  of  the  resolution 
of  the  finance  committee  to  release  the  respon- 
dent.   Sect  22  (6)  of  the  Municipal  Corporations 


Act  1882  shows  that  the  finance  committee  had 
power  to  deal  with  the  matter.  If  an  agent, 
without  the  authority  of  his  principal,  does  an  act 
on  behalf  of  the  principal,  and  this  act  is  after- 
wards confirmed  and  ratified  by  the  principal, 
then  the  confirmation  or  ratification  has  relation 
back  to  the  act  done  by  the  agent,  and  is  binding 
on  the  principal  as  from  that  date  : 

Re  Portuguese  Consolidated  Copper  Mines  Limited, 
63  L.  T.  Bep.  423  ;  45  Ch.  Div.  16 ; 

Bolton  and  Partners  Limited  v.  Lambert,  60  L.  T. 
Bep.  687 ;  41  Ch.  Div.  295. 

In  neither  of  these  cases  was  there  any  authority 
at  all,  and  in  the  former  case  the  act  done  was 
an  absolutely  illegal  act,  so  that  both  oases  are 
stronger  than  the  present  case.  These  cases  show 
that  the  subsequent  ratification  by  the  council  on 
the  90th  Oct.  related  back  to  the  resolution  of  the 
committee  on  the  19th  Oct,  and  that  the  respon- 
dent was  released  as  from  that  date.  The  original 
contract  was  confirmed  by  the  council  on  the 
30th  Jan.  1900,  and  related  back  to  the  22nd  Dec. 
1899,  and,  if  there  is  a  relation  back  in  one  case, 
there  must  be  a  relation  back  in  the  other  case. 
The  third  point  is  that  goods  had  been  sent  in  by 
the  respondent  in  Sept.  and  Oct,  but  payment 
was  not  actually  made  until  the  19th  Dec.  The 
relation  of  debtor  and  creditor  which  thus  existed 
waa  not  such  an  interest  as  to  disqualify  under 
the  section.  If  it  were,  it  would  enable  the  council 
to  keep  any  person  out  of  the  office,  as  they  might 
order  a  small  quantity  of  goods,  keep  the  account 
unpaid,  and  so  keep  the  person  disqualified  for 
any  length  of  time.    That  clearly  is  not  the  law ; 

Royse  v.  Birley,  2t  L.  T.  Bap.  786  ;  L.  Bep.  4  C.  P. 
296. 

Asquith,  K.O.  (Ruegg,  E.C.  and  S.  H.  Day 
with  him),  for  the  petitioners. — The  words  of 
sect.  12  are  very  wide ;  a  person  who  has  "  directly 
or  indirectly  "  a  share  or  interest  in  any  contract 
is  disqualified.  These  words  clearly  point  to  this 
that  the  intention  of  the  Legislature  was  that  a 
person  should  be  disqualified  for  election  if  his 
interest  and  his  duty  were  likely  to  come  into 
conflict.  The  advertisement  of  the  5th  Dec.  1899, 
which  is  the  initiation  of  the  whole  matter,  pro- 
vided that  "the  lowest  or  any  tender  will  not 
necessarily  be  accepted."  Two  things  appear  in 
that,  the  desire  of  the  corporation  to  have  tenders 
sent  to  them  and  their  statement  that  no  tender 
will  necessarily  be  accepted.  Then  the  second 
document  is  the  respondent's  offer  of  the  13th 
Dec.,  and  that  is  followed  by  the  resolution  of 
the  streets  committee  on  the  22nd  Dec.  and  of 
their  letter  on  the  same  day :  "  I  have  to  inform 
you  that  your  tender  has  been  accepted/'  It  is 
said  that  that  constitutes  no  relation  and  no 
contract  between  the  parties,  and  had  no  effect, 
but  what  would  be  the  use  of  these  tenders  at  all 
if  the  person  can  at  any  time  withdraw  from  them  P 
The  obligation  on  the  part  of  the  corporation  was 
that  if  they  wanted  these  goods  they  were  bound 
to  go  to  the  respondent  and  not  to  another  person. 
They  were  not  bound  to  go  to  him  if  they  did  not 
want  the  articles,  but  they  could  not  go  elsewhere 
for  them,  unless  they  had  tenders  with  other 
persons  for  the  same  goods,  in  which  case  they 
would  be  confined  to  those  with  whom  they  had 
tenders.  It  is  quite  clear  there  was  no  other 
tender  here,  the  words  being  "  Oil  and  Colours, 
Mr.  Newth."     The  contract  was  not  unilateral. 
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but  was  a  contract  binding  on  both  parties.  That 
appears  on  the  documents  and  the  decisions  in  the 
oases  do  not  help  as  much.  In  Burton  v.  Great 
Northern  Railway  Company  (ubi  sup.),  there  was 
no  breach  of  contract,  and  in  Great  Northern 
Railway  Company  v.  Witham  (ubi  sup.\  the  pre- 
sent point  was  expressly  held  open.  Keating,  J. 
refers  to  the  point  and  Brett,  J.  says.  "  I  agree 
that  this  judgment  does  not  decide  the  question 
whether  the  defendant  might  have  absolved  him- 
self from  the  further  performance  of  the  contract 
by  giving  notice."  That  case,  therefore,  merely 
left  the  question  open  and  did  not  decide  that  a 
person  could  withdraw  during  the  currency  of  the 
contract  Here  both  parties  regarded  themselves 
as  bound ;  the  respondent  at  least  did  so,  as  he 
asked  to  be  released.  The  next  point  is,  what  was 
the  effect  of  what  was  done  on  the  30th  Oct.  by 
the  council,  and  whether  it  relates  back  to  the 
19th  Oct.  The  case  of  Harford  v.  Lynskey  (80 
L.  T.  Rep.  417;  (1899)  1  Q.  B.  852)  is  important 
on  this  part  of  the  case.  There  it  was  held  that 
a  petitioner  who  at  the  time  of  his  nomination 
was  interested  in  a  contract  was  disqualified  for 
nomination  none  the  less  because  he  might  by 
assigning  his  interest  in  the  contract  have  got 
rid  of  his  disqualification  before  the  date 
of  the  polL  A  person,  therefore,  who  on  the 
day  of  nomination  is  disqualified  for,  being 
elected  is  also  disqualified  for  nomination, 
because,  as  Wright,  J.  says :  "  On  the  nomination 
day  no  one  could  know  whether  the  persons 
nominated  will  at  the  poll  be  effective  candidates 
or  not."  In  other  words  you  cannot  alter  the  status 
which  the  candidates  had  at  the  date  of  nomination. 
Although  ratification,  according  to  the  maxim, 
goes  back  to  the  act  ratified,  yet  it  is  a  principle 
of  law  which  runs  through  all  the  cases  that 
the  ratification  cannot  affect  prejudicially  or 
otherwise  the  status  or  rights  of  third  parties. 
Here  it  is  a  matter  in  which  not  only  third  parties 
but  the  public  as  well  are  interested.  By 
sect.  22  (1)  the  acts  of  every  committee  are  to  be 
ratified  and  approved  by  the  council.  The  reso- 
lution of  this  committee  on  the  19th  Oct.  does 
not  purport  to  be  anything  more  than  a  resolu- 
tion to  be  approved  by  the  council,  and  it  cannot 
be  contended  that  the  resolution  in  ittelf,  so 
framed,  can  have  any  effect  in  altering  the  status 
of  parties.  By  sect.  41  a  person  who  acts  without 
being  qualified  incurs  a  penalty;  if  the  respon- 
dents' contention  were  right  the  council  could 
get  rid  of  that  provision  by  merely  passing  an 
ex  post  facto  resolution.  In  Bird  v.  Brown  (14  L.  T. 
Rep.  O.  S.  399;  4  Ex.  786)  it  was  held  that  you 
could  not  by  ratification  affect  the  rights  of  third 
parties.  In  the  considered  judgment  of  the  court 
it  is  said  that  for  the  doctrine  of  ratification  to 
apply  "  the  act  of  ratification  must  take  place  at 
a  time,  and  under  circumstances,  when  the  rati- 
fying party  might  himself  have  lawfully  done  the 
act  which  he  ratifies."  Applying  that  here,  the 
ratifying  party  is  the  council,  and,  unless  at  the 
time  the  ratification  takes  place  the  council  could 
lawfully  have  done  the  Act  the  ratification  has  no 
efiVct.  The  ratification  may  be  good  as  between 
the  two  parties  either  to  give  a  right  back  or  to 
take  one  away.  That  is  confined  to  the  two 
parties  and  cannot  affect  the  rights  of  third 
parties  or  of  the  whole  of  the  ejectors  of  the 
constituency.  The  case  of  Bolton  and  Partners 
I/imited   v.  Lambert  (ubi    sup.)  is    doubted   in 


Fry  on  Specific  Performance,  3rd  edit,  p.  137,- 
and  in  note  A,  and  was  criticised  adversely  in  a 
recent  case  in  the  Privy  Council,  where,  however, 
it  was  not  necessary  to  decide  the  point.  With 
regard  to  the  third  point,  the  question  is  whether 
when  a  person  supplies  goods  under  a  contract 
which  is  no  longer  executory  on  his  part,  but  the 
payment  has  not  in  fact  been  made— a  relation  of 
debtor  and  creditor  existing — and  when  that  ia- 
the  position  of  the  parties,  it  is  possible  to  say 
that  Ruch  person  is  not  interested  in  the  con- 
tract. It  is  impossible  to  say  that  such  a 
person  is  not  interested  in  the  contract,  or 
that  he  has  not  an  interest  which  might  conflict 
with  his  duty,  as  stated  in  Royse  v.  Birley 
(ubi  sup.\  which  applies  to  executory  con- 
tracts. If  a  councillor  has  any  pecuniary 
interest  in  a  matter  he  cannot  vote :  (sect.  22  (3). 
The  language  of  sect.  12  is  still  wider,  and  the 
present  case  comes  directly  within  the  section  as, 
while  the  debt  subsists,  the  person  still  has  an 
interest  in  the  contract  which  may  conflict  with 
his  duty.  * 

Terrell,  K.O.  in  reply. 

Darling,  J. — This  case  arises  out  of  a  muni- 
cipal election  for  the  city  of  Gloucester.  Mr. 
Newth  was  nominated  and  was  elected,  audit  is 
objected  that  he  was  disqualified  for  being  elected 
and  for  being  a  councillor  by  reason  of  sect.  12, 
sub-sect,  (c),  of  the  Municipal  Corporations  Act 
1882.  Mr.  Newth  was  a  person  who  dealt  in  oils, 
colours,  Ac.,  and  at  the  end  of  the  year  1899  an. 
advertisement  was  put  in  the  papers  to  the  effect 
that  the  Streets  Committee  of  the  Gloucester 
Corporation  were  prepared  to  receive  tenders  for 
the  supply  of  the  following  articles  for  the  twelve 
months  ending  the  3lst  Deo.  1900.  To  that 
advertisement  Mr.  Newth  wrote  this  answer :  "  I 
hereby  offer  to  supply  for  the  twelve  months 
ending  the  31st  Dec.  1900  the  undermentioned 
goods,"  &c.  Upon  that  the  tenders  were  con- 
sidered  by  the  committee  who  recommended  to  the 
council  that  certain  tenders  should  be  accepted  at 
the  several  prices  therein  mentioned,  and  amongst 
these  tenders  was  one  for  oils  and  colours  from. 
Mr.  Newth.  That  minute  of  the  committee  was 
approved,  adopted,  and  confirmed  at  the  quarterly 
meeting  of  the  council  on  the  30th  Jan.  1900;. 
but  before  that  there  had  been  a  letter  written  by 
the  oity  surveyor  to  Mr.  Newth  on  the  22nd  Dec, 
that  the  tender  had  been  accepted.  Upon  that  it 
is  said  that  Mr.  Newth  was  disqualified  for  being 
elected,  because  he  had  a  share  or  interest  in  a 
contract  with  the  corporation;  and  if  it  were  a 
contract  then  undoubtedly  he  had  such  an  interest 
and  was  disqualified.  But  it  is  said  on  behalf  of 
Mr.  Newth  that  this  was  not  a  contract  at  all, 
that  it  was  a  mere  statement  that  if  called  upon 
to  supply  certain  quantities  of  oils  or  coloure  he 
would  supply  them  at  certain  prices,  but  that  he 
was  not  called  upon  to  supply  them  unless  he  was 
asked  to  do  so,  and  that  the  corporation  were 
under  no  kind  of  obligation  to  buy  any  oils  or 
colours  from  him.  1  should  agree  that  there  was 
no  obligation  on  the  part  of  the  corporation  if 
that  was  not  a  contract  at  all.  If  they  were  not 
bound  to  anything  on  their  side,  it  seems  to  me 
that  there  was  no  consideration  and  that  it 
would  not  amount  to  a  contract.  The  question 
is,  was  that  so.  I  do  not  think  that  there  is 
any  direct  authority  upon   the   point.      Several 
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eases  have  been  cited,  and  the  one  on  which 
most  reliance  was  placed  on  behalf  of  Mr. 
tfewth  was  Great  Northern  Railway  Company  v. 
Witkam  (ubi  sup.).  In  that  case  there  had  been 
a  tender  like  the  present  which  had  been  accepted, 
bat  there  was  something  more.  An  order  had 
been  sent,  and  the  question  was  whether  the  order 
which  had  been  sent  should  be  executed  and 
whether  the  execution  of  it  could  have  been 
enforced.  I  think  the  judges  in  deciding  that 
cue  distinctly  left  this  question  open,  the  ques- 
tion we  have  to  decide.  Keating,  J.  there  says : 
"If  before  the  order  was  given  the  defendant  had 
given  notice  to  the  company  that  he  would  not 
prform  the  agreement,  it  might  be  that  he  would 
lave  been  justified  in  so  doing."  Therefore  I 
think  that  Keating,  J.  purposely  refrained  from 
deciding  this  point.  Brett,  J.  also  Bays :  "  I  agree 
that  this  judgment  does  not  decide  the  question 
whether  the  defendant  might  have  absolved  him- 
self from  the  further  performance  of  the  contract 
by  giving  notice."  Therefore  it  seems  to  me  that 
ao  Jar  as  the  cases  cited  to  us  are  concerned  we 
are  left  without  any  definite  authority  on  the 
question  before  us.  We  have  therefore  to  look  at 
toe  documents  in  the  case  for  ourselves.  With 
regard  to  the  advertisement,  I  think  that  that 
amounts  to  this:  That  the  streets  committee 
were  prepared  to  receive  tenders  for  all  the  goods 
of  those  specified  kinds  they  would  require  during 
the  twelve  months  ending  the  31st  Dec.  The 
supply  of  the  materials  for  the  twelve  months  is 
the  definite  thing  which  the  streets  committee 
said  they  wanted  to  have  the  tender  for.  Then 
Mr.  Newth  said :  "  I  offer  to  supply  the  under- 
mentioned goods  as  required."  That  is  to  say, 
he  would  supply  such  articles  as  he  dealt  in — oils 
and  colours — as  were  included  in  the  supply  for 
the  twelve  months,  whenever  he  was  required  to  do 
so  by  the  corporation,  and  he  would  supply  them 
a  at  the  following  prices."  "  As  required  "  means 
"as  intimated  to  me  by  order  that  they  are 
wanted."  Upon  that  comes  this  letter,  written 
on  behalf  of  the  corporation :  "  I  have  to  inform 
yon  that  your  tender  has  been  accepted."  I  think 
that  means  this :  "  We  accept  your  offer  to  supply 
anch  articles  as  we  intimate  to  you  are  a  part  of 
the  supply  wanted  during  the  twelve  months  at 
the  price  you  have  stated."  I  think  there  was  an 
obligation  on  the  part  of  the  corporation  to  buy 
those  articles  from  Mr.  Newth.  I  do  not  think 
that  the  corporation  would  have  been  justified  in 
simply  treating  that  tender  of  Mr.  Newth's  as  a 
mere  price  list,  and  going  where  they  pleased  to 
bay  what  they  wanted.  If  that  is  so,  then  that 
js  a  contract.  I  do  not  say  I  feel  certain  about 
it,  because  I  cannot  see  that  we  have  any  real 
authority  upon  the  point,  and  because  the  ques- 
tion was  expressly  reserved  and  left  open  by  the 
two  judges  who  decided  the  case  of  Great 
Northern  Railway  Company  v.  Witham  (ubi  sup.). 
But  still,  reading  the  present  case  for  myself,  I 
tome  to  the  conclusion  that  it  is  a  contract. 
There  is  an  obligation  on  both  sides,  and  it  is 
clearly  a  contract  in  which  Mr.  Newth  has  an 
interest.  It  is  said,  however,  that  the  contract 
was  put  an  end  to.  Mr.  Newth  was  nominated 
for  the  council  on  the  24th  Oct.,  but  on  the  19th, 
he  being  anxious  to  stand  as  a  candidate,  applied 
to  the  finance  committee  to  be  relieved  from  his 
tender  or  contract,  and  the  f  oUowing  resolution 
of  that  committee  was  passed :  "  That  subject  to 


this  minute  being  approved  by  the  council,  Mr. 
Newth  be  released  from  the  estimate  or  contract 
referred  to  as  from  this  date."    That  would  be  as- 
from  the  19th  Oct  1900.    On  the  30th  Oct.  the 
council  resolved   that   the  foregoing  minute  be 
approved,  adopted,  and  confirmed.    On  the  one 
hand,  it  was  argued  that  there  was  a  contract,, 
and  it  must  be  taken,  as  I  have  already  said,  that 
there  was  a  contract.  .  On  the  other  hand,  it  was 
argued  that  the  contract  was  put  an  end  to  on  the 
30th  Oct.  as  from  the  19th  Oct.,  because  the 
ratification  by  the  council  on  the  30th  Oct.  of 
what  was  done  on  the  19th  related  back  to  the 
19th,  and  that  the  contract  absolutely  ceased  and 
determined  on  the  19th  Oct.,  and  that,  therefore, 
when  Mr.  Newth  was  nominated  on  the  24th  Oct., 
he  was  not  interested  in  any  contract,  because 
there  was  none.    A  good  deal  has  been  said  with 
regard  to  how  far  the  ratification  bv  one  party  of 
what  has  been  done  by  another  will  relate  back. 
If  Mr.  Newth  had  not  been  a  candidate  at  all,  and 
if  this  had  been  a  matter  simply  between  the 
man  who  had  undertaken  to  supply  oils  and  the 
corporation,  I  am  not  going  to  say  that  that 
might  not  have  been  a  perfectly  good  putting  an 
end  to  the  contract  on  the  19th  Oct.  by  reason 
of  what  was  done  on  the  19th  as  ratified  by  what 
was  done  on  the  30th  Oct.    I  think,  however,  that 
there  are  considerations  in  this  case  which  make  a 
difference  from  a  mere  ratification  of  something 
which  was  done  between  the  parties  themselves- 
to  the  contract.    The  question  is  whether  there 
was  a  contract  subsisting  on  the  24th  Oct.  so  aa 
to  produce  a  disqualification  in  Mr.  Newth  on 
that  day.    As  between  the  parties  themselves— 
Mr.  Newth  and  the  corporation — it  might  possibly 
have  been  put  an  end  to  on  the  19th  Oct.  so  that 
neither  could  sue  the  other  after  that  date.    If 
one  or  other  had  been  sued  between  the  19th  and 
the  30th — that  is,  before  the  ratification — I  do  not 
think   it  necessary  to  attempt  to  decide  what 
would  have  been  the  consequences,  but  it  is  clear 
that  difficulties  would  have  arisen.    In  this  case, 
it  seems  to  me,  we  are  not  dealing  with  a  mere 
contract  between  two   traders;  we  are  dealing 
with  a  question  which  has  received  judicial  inter- 
pretation in  the  case  of  Harford  v.  Lynskey  (ubi 
8vp.).    In  that   case  Wright,  J.   said  that  the 
nomination  was,  for  that  purpose,  an  essential 
part  of  the  election,  and  if  there  were  no  com- 
petitors, it  of  itself  constituted  the  election  by 
virtue  of  the  express  words  of  sect.  56.    Then  he 
went  on  to  say  that  a  different  construction 
might  produce  much  confusion,  and  he  indicated 
what  that  might  be.    On  the  24th  Oct.,  when  Mr. 
Newth  was  nominated,  it  was  entirely  uncertain 
whether  that  contract  was  put  an  end  to  or  not 
as  between  the  parties.    Supposing  that  on  the 
30th  Oct.  the  council  had  said  "  We  do  not  ratify 
what  has  been  done  by  the  finance  committee  "  it 
could  not  then  have  been  contended  that-  the 
contract  was  put  an  end  to,  for  it  would  have 
been  an  enduring  contract,   and  nobody  could 
have  said  on  the  24th  Oct.  whether  Mr.  Newth 
was  or  was  not  a  person  interested  in  a  contract. 
That  was  not  decided,  even  as  between  him  and 
the  corporation,  until  six  days  later.    I  think,, 
therefore  that  the  ratification  as  between  Mr. 
Newth  and  the  corporation  cannot  put  an  end  to 
the  contract  to  this  extent ;  that  it  cannot  affect 
the  rights  of  third  parties,  such  as  are  the  electors 
of  the  city  of  Gloucester  and  such  as  are  any 
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other  candidates  who  might  be  nominated  for  the 
eeat  for  which  Mr.  Newth  wan  a  candidate.  It 
might  very  well  be  that  there  was  only  one  other 
candidate,  as  in  Harford  v.  Lynskey  (ubi  «**>.), 
and  if  Mr.  Newth  were  disqualified  the  otner 
•candidate  would  be  entitled  to  election  at  once 
without  a  poll.  Therefore,  it  seems  to  me,  we 
•cannot  hold  that  the  resolution  of  the  19th  Oct. 
by  the  finance  committee,  and  the  ratification 
on  the  30th  Oct.  by  the  council,  put  an  end  to  the 
contract  so  as  to  qualify  Mr.  Newth  on  the 
24th  Oct.,  when,  if  they  had  not  ratified  the  re- 
solution as  they  did  on  the  30th,  Mr.  Newth 
would  have  been  disqualified.  It  is  not  neces- 
sary to  go  into  the  general  law  as  to  ratification 
and  consider  whether  the  case  of  Bolton  and 
Partners  Limited  v.  Lambert  (ubi  tup.)  is  really 
as  good  an  authority  as  it  has  been  repre«»entea 
to  us,  or  whether  it  is  not.  It  seems  to  me 
that  that  point  is  provided  for  in  the  case  of 
Bird  v.  Brown  (ubi  sup.),  and  also  is  practically 
provided  for  in  the  definition  of  what  ratification 
can  do  and  how  it  affects  the  rights  of  third 
parties  in  certain  instances,  in  the  case  of  Bolton 
and  Partners  Limited  v.  Lambert  (ubi  sup.),  and 
in  the  judgment  delivered  by  Cotton,  L.J.  There 
is  one  other  point.  Mr.  Newth  had  supplied 
some  oil  which  was  not  paid  for.  It  was  supplied 
before  the  19th  Oct. — that  is,  before  the  time 
when  he  desired  to  become  a  candidate,  and  up 
to  December  it  had  not  been  paid  for.  No  doubt 
there  was  an  exinting  debt  due  from  the  corpora- 
tion to  Mr.  Newth,  and  it  is  contended  that  that 
in  itself  amounts  to  such  a  contract  as  to  be  a 
disqualification  within  the  words  of  the  section. 
But,  in  the  view  I  take  of  the  first  and  second 
points,  it  is  not  necessary  to  decide  the  third 
point  which  I  have  just  mentioned.  I  think  any 
judgment  on  that  point  ought  to  be  carefully 
considered,  because  the  difficulties  of  holding 
either  way  are  many.  Taking  the  view  I  have 
taken  on  the  first  and  second  points,  my  expres- 
sions on  the  third  point  would  be  something  like 
an  obiter  dictum.  I  prefer,  therefore,  not  to  indi- 
cate any  opinion  as  to  how  the  third  point  sbould 
be  decided. 

Chan nbll,  J. — I  am  of  the  same  opinion  on 
all  three  points.  As  to  the  first  point,  whether  at 
any  time  prior  to  the  supposed  determination  of 
it,  there  was  a  contract,  I  confess  I  entertain  no 
-doubt  at  all.  I  quite  agree  that  it  depends  on  the 
words  of  the  documents  used  in  a  particular  case, 
and  that  there  might  be  documents  somewhat 
similar  to  those  now  in  question,  which  do  not 
amount  to  a  contract— that  there  might  be  what 
is  called  a  unilateral  contract  only ;  or,  on  the 
other  hand,  the  documents  might  simply  show 
that  which  becomes  a  contract  only  as  an  order  is 
given  for  particular  goods  needed,  All  that 
might  exist  in  such  documents.  On  the  other 
hand,  applying  our  knowledge  of  business  to  what 
we  know  is  the  function  of  the  parties  in  such  a 
oase  as  this,  a  very  little  indeed  in  such  docu- 
ments is  quite  sufficient  to  turn  the  transaction 
into  a  contract.  In  the  present  case  I  think  there 
is  quite  enough  to  do  so.  First  there  was  a  pro- 
posal by  the  Corporation  of  Gloucester  for  cer- 
tain things  to  be  sent  to  them,  and  there  was  an 
offer  made  in  response  to  that.  Then  there  was 
an  acceptance,  which  made  a  contract,  subject 
only  to  the  question  of  what  was  the  subject- 
matter  of  it.    It  seems  to  me  perfectly  clear  that 


the  subject-matter  of  this  contract  was  to  con- 
tinue for  the  year— to  supply  for  that  period  at 
the  orders  of  the  corporation  their  requirements 
in  respect  of  a  particular  article.     Consequently 
there  was  an  order  or  a  contract  between  the 
parties  for  the  supply  for  a  year  of   that   oil 
and  those  colours,   which  Mr.  Newth  tendered 
for.    Then  the  second  point  is  the  one  which,  to 
my  mind,  is  a  very  real  difficulty  in  the  case,  as  it 
depends  almost  entirely,  as  it  seems  to  me,  upon 
the  case    of   'Bolton    and    Partners   Limited  v. 
Lambert  (ubi  sup^).     That  oase  was  considered 
recently    in  the   Privy  Council  in  the  case  of 
Fleming  v.  Bank  of  New  Zealand  (83  L.  T.  Rep. 
1 ;  (1900)  A  C.  577)  and  in  the  view  'he  Privy 
Council  ultimately  took  of  the  facts  of  the  case 
it  was  not  necessary  to  give  any  decision  on  the 
point  whether  the  decision  in  Bolton  and  Partners 
Limited  v.  Lambert  (ubi  sup.),  is  a  binding  autho- 
rity.     There  is,  however,  quite  enough  in  the 
judgment  to  show  that  a  good  deal  of  doubt  was 
entertained   about    the    case.       Judgment    was 
delivered  by  L  rd   Lindley,  who  was  himself  one 
of  the  judges  in  the  case  of  Bolton  and  Partners 
Limited  v.  Lambert  (ubi  sup  ),  and  in  that  judg- 
ment, speaking  of  the  <tase  of  Bolton  and  Partners 
Limited  v.  Lambert    (ubi  sup.),  he  says:  "The 
decision  referred    to    presents    difficulties;    and 
their  Lordships  reserve  their  liberty  to  reconsider 
it  if  on  some  future  occasion  it  should  become 
necessary  to  do  so."     It  is  quite  clear,  therefore, 
that  the  Privy  Council    were    not    thoroughly 
satisfied  with  the  case,  and  that  they  saw  that  it 
presented  great  difficulties  if  it  were  to  be  treated 
as  of  general  application.    It  seems  to  me  that  we, 
sitting  in  this  court,  should  be  bound  by  that  case  of 
Bolton  and  Partners  Limited  v.  Lambert  (ubi  sup.), 
and  all  I  say  is  that  it  presents  some  difficulty,  but 
it  seems  to  me  to  establish  this  and  this  only :  that 
after  there  has  been  a  ratification,  then  the  rights 
of  the  parties  to  the  contract,  or  the  supposed 
contract,  are  to  be  adjusted  between  those  parties 
as  if  there  had  been  the  prior  authority.    Conse- 
quently, as  between  these  parties,  when  the  ques- 
tion arises  after  the  confirmation  everything  must 
be  decided  then  as  if  there  had  been  the  prior 
authority.    That  is  to  say :  If  in  this  particular 
case  any  question  arose  between  the  parties  after 
the  30th  Oct.,  any  such  question  arising  between 
them  on  the  30th  Oct ,  whether  as  to  acts  between 
the  19th  and  30th  Oct ,  or  not,  must  be  decided  on 
the  footing  that  the  contract  was  put  an  end  to 
on  the  19th  Oct.,  because  it  had  been  in  a  pre- 
liminary way  put  an  end  to  as  from  that  date, 
subject  to  the  confirmation.    That  is  as  between 
the  parties.    But  it  is  quite  clear  that  there  are 
exceptions  to  the  rule.    If  anybody  has  acquired 
rights  in  the  meanwhile,  it  is  apparent  from  the 
case  of  Bolton  and  Partners  Limited  v.  Lambert, 
that  that  is  part  of  the  exceptions  which  are  there 
referred  to.    Consequently,  it  seems  to  me  that 
when  as  between  any   other   parties   than  the 
immediate  parties  to  the  contract,    or   in  any 
question  in  which  anybody  else  is    interested, 
the  question  as  to  the  rights  of   third  parties 
has  to  be  considered  and  has  to  be  considered 
prior   to   the  confirmation.     It   is    quite    clear 
then  that  we  must  look  at  the  real  facts.     In 
the  present  oase  the  question  is  whether  or  not  on 
the  24th  Oct  the  respondent  was  qualified  or  dis- 
qualified.   At  that  date  there  had  been  a  resolu- 
tion passed — an  act  done  by  the  committee — 
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vhioh  might  or  might  not  be  confirmed,  and,  as 
the  case  of  Harford  v.  Lynskey  (ubi  sup.)  shows,  a 
man  at  his  nomination  most  be  either  qualified  or 
disqualified.  At  that  time  it  is  impossible  to  say 
that  Mr.  Newth  was  not  disqualified.  After  that 
particular  time  he  still  had  in  fact — indirectly  at 
all  events — a  share  or  interest  in  the  contract, 
because  his  rights  might  or  might  not  be  governed 
by  something  which  was  done  afterwards.  That 
being  so,  it  seems  to  me,  in  any  view  of  the  case, 
the  respondent  was  disqualified  by  being  a  party 
to  a  contract,  which  contract  was  in  existence,  so 
far  at  least  as  was  necessary  to  preserve  a  kind  of 
interest,  on  the  24th  Oct,  at  the  time  of  his  nomi- 
nation. I  agree  that  it  is  not  necessary  to  decide 
the  third  point,  and  on  the  whole  it  is  better  not 
to  decide  it.  It  does  seem  to  me  there  is  a  sub- 
stantial difference  between  the  words  of  this  Act 
of  Parliament  and  thoae  of  the  Act  which  were 
considered  in  Boyse  v.  Birley  (ubi  suf>.).  There 
ia  a  substantial  difference,  and  conclusions  might 
possibly  be  drawn  both  ways,  and  on  the  whole 
therefore  it  is  better  not  to  decide  it,  or  say  any 
more  about  it. 

Application  refused  with  coats.  Judgment 
for  petitioners.  Leave  to  appeal  refused, 
and  afterwards  refused  by  Court  of  Appeal. 

8oKcitor  *for  the  petitioners,  C.  T.  Courtney 
Lewis,  for  W.  Langley- Smith,  Gloucester. 

Solicitors  for  the  respondent,  Ayrton,  Biscoe, 
and  Barclay. 


Tuesday,  March  12,  1901. 

.    (Before  Dabling  and  Channbll,  J  J.) 

Bland  (pet.)  v.  Buchanan  (resp.) .  (a) 

Election  petition — Election  of  mayor — Vote  given 
by  councillor  afterwards  held  disqualified — 
Casting  vote  given  where  there  is  inequality  of 
votes — Mayor  continued  under  provisional  order 
— Bight  of  mayor  to  give  original  vote — 
Municipal  Corporations  Act  1882  (46  &  46  Vict. 
e.  50),  ss.  15,  42  (1),  61  (4),  87  (1)  (d),  102. 

A  vote  given  for  a  candidate  in  the  election  of 
mayor  under  the  Municipal  Corporations  Acts 
by  a  councillor  who  upon  petition  is  afterwards 
declared  by  the  court  to  be  disqualified  for 
being  elected  a  councillor  on  the  ground  that 
at  the  time  of  his  nomination  he  had  an 
interest  in  a  contract  with  the  council  is  a 
bad  and  invalid  vote,  notwithstanding  that  such 
vote  is  given  before  the  decision  of  the  court 
declaring  him  to  be  disqualified  for  being  elected 
a  councillor. 

Nell  v.  Longbottom  (70  L.  T.  Bep.  499;  (1894) 
I  Q.B.1Q1)  followed. 

The  chairman  at  a  meeting  of  the  council  for  the 
election  of  mayor  may  give  a  casting  vote 
although  there  is  not  actual  equality — which 
means  equality  of  valid  votes — in  the  numbers 
of  the  votes  as  announced,  if  there  is  reason  to 
believe  that  one  of  the  votes  may  be  impeached ; 
and  if  by  the  subsequent  striking  out  of  an  invalid 
vote  there  comes  to  be  equahty  of  valid  votes, 
then  the  casting  vote  so  given  will  be  a  good  and 
effective  vote,  but  if  there  still  remains  an 
inequality  of  valid  votes,  then  the  casting  vote 

_wiUbebad. 

(m)  Reported  by  V7.  W.  Ohe,  Esq.,  Barrister- at-Law. 


By  a  provisional  order  the  boundaries  of  a  oitf 
were  extended,  and  for  the  purposes  of  the 
election  of  a  town  council  for  the  enlarged  city  it 
was  provided  that  all  the  councillors  and  alder- 
men of  the  old  or  existing  city  should  go  out  of 
office,  but  there  was  no  provision  that  the  mayor 
should  go  out  of  office.  The  order  provided  that 
the  mayor  of' the  existing  city  or  such  other 
persons  as  the  Local  (government  Board  should 
appoint  should  perform  the  duties  of  mayor 
under  the  Municipal  Corporations  Acts,  and 
that  the  mayor  should  act  as  returning  officer  at 
the  election. 

The  councillors  and  aldermen  having  been  elected, 
the  mayor  of  the  old  city,  who  had  been  a 
councillor,  but  who  had  not  been  re-elected,  pre- 
sided at  the  election  for  mayor,  and  gave  an 
original  vote  for  one  of  the  candidates  : 

Held,  that  the  original  vote  so  given  by  the  mayor 
was  good,  as  there  was  nothing  in  the  provisional 
order  to  take  away  from  the  mayor  the  right 
which,  apart  from  the  order,  he  would  have  had 
under  the  Municipal  Corporations  Act  1882,  as 
an  outgoing  mayor  to  give  an  original  vote  in 
the  election  of  mayor. 

Argument  of  questions  of  law  reserved  by  the 
commissioner  to  whom  was  assigned  the  trial  of 
an  election  petition. 

The  petition  was  a  petition  under  the  Muni- 
cipal Corporations  Act  1882  (45  '&  46  Vict  c.  50) 
against  the  return  of  the  respondent  (Mr.  Albert- 
Buchanan)  to  the  office  of  mayor  of  the  city  of 
Gloucester,  which  was  tried  before  Mr.  Manse! 
Jones,  the  commissioner  to  whom  the  trial  of  the 
petition  was  assigned  on  the  30th  and  31st  Jan 
1901  at  Gloucester. 

The  petition  prayed  that  it  might  be  declared 
that  Albert  Buchanan  was  not  duly  elected  and, 
that  his  election  was  null  and  void,  and  that  the 
petitioner,  Samuel  Bland,  was  duly  elected  and 
ought  to  have  been  declared  elected. 

It  was  proved  on  the  trial  that  on  the  9th  Nov. 
1900  the  petitioner  and  respondent  were  candi- 
dates for  the  office  of  mayor ;  that  William  James 
Newth  purported  to  vote  for  the  respondent,  and 
his  vote  was  counted  as  being  a  good  vote  for  the 
respondent.  That  Frank  Treasure,  who  had  been 
elected  mayor  on  the  9th  Nov.  1899,  presided  as 
chairman  at  the  election  and  purported  to  vote 
thereat  for  the  respondent  in  the  first  instance, 
and  counted  the  vote  so  given  as  being  a  good 
vote  for  the  respondent.  That  sixteen  votes, 
including  those  ox  Newth  (as  to  the  validity  of 
whose  vote  the  learned  commissioner  had  already 
reserved  a  question  in  the  case  of  Ford  and  others 
v.  Newth),  Treasure,  and  the  respondent,  were  pur- 
ported to  have  been  given  for  the  respondent 
and  fifteen  were  given  for  the  petitioner;  and 
that  Treasure,  the  chairman,  thinking  that 
Newth's  vote  might  be  impeached,  purported  to 
give  a  casting  vote  for  the  respondent,  and 
counted  this  casting  vote  as  a  good  vote. 

By  the  Local  Government  Board's  Provisional 
Orders  Confirmation  (No.  14)  Act  1900  (63  &  64 
Vict.  c.  clxxxiii.)  the  area  of  the  city  of  Gloucester 
was  extended. 

By  art.  9  it  is  provided  that 

For  the  purposes  of  the  election  of  a  town  oounoil  for 
the  oity  in  pursuance  of  the  Mnnioipal  Corporations  Acta 
in  the  month  of  November  1900  the  following  provisions, 
shall  apply :  (a)  The  town  olerk  and  the  major  of  the 
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existing  city,  or  snoh  other  persons  m  the  Local 
Government  Board  shall  appoint,  shall  perform  the 
duties  devolving  npon  the  town  olerk  and  mayor  respeo- 
tively  under  the  Municipal  Corporations  Aots,  and  the 
mayor  of  the  existing  city  or  such  other  person  as  he 
shall  appoint  shall  be  the  returning  officer  at  the  election 
for  each  ward,  (b)  Thirty  councillors  of  the  city  shall 
l>e  elected  on  the  first  day  of  November  1900,  and  ten 
-aldermen  of  the  city  shall  be  elected  on  the  ninth  day  of 
November  1900.  (c)  Notwithstanding  anything  in  the 
Municipal  Corporations  Aots  to  the  contrary,  all  the 
■oonnoQlors  of  the  existing  city  who  shall  be  in  office  on 
-the  first  day  of  November  1900  shall  go  out  of  office  on 
~tbat  date,  and  all  the  aldermen  of  the  existing  city  who 
shall  be  in  office  on  the  eighth  day  of  November  1900 
ehall  go  out  of  office  on  that  date,  and  all  snoh  council- 
lors and  aldermen  shall  be  eligible  for  election  as  coun- 
cillors on  the  first  day  of  November  1900. 

Mr.  Treasure,  who  had  been  a  councillor  ap  to 
the  1st  Not.  did  not  avail  himself  of  that  pro- 
vision, and  was  not  re-elected  among  the  thirty 
councillors  who  were  elected  on  the  1st  Nov. 

At  the  conclusion  of  the  trial,  after  hearing  the 
arguments  of  counsel,  the  commissioner  deter- 
mined, subject  to  the  opinion  of  the  High  Court 
of  Justice  on  the  question  of  law  hereinafter 
submitted,  that  Mr.  Treasure  was  entitled  to  vote 
as  mayor  in  the  first  instance,  but  that  the  second 
so-called  vote  which  he  gave  was  bad.  He 
postponed  granting  a  certificate  until  the  ques- 
tions which  ne  now  submitted  for  the  considera- 
tion of  the  High  Court  had  been  determined  by 
them. 

The  questions  were  :  (I)  Was  Mr.  Treasure,  as 
mayor,  entitled  to  rote  in  the  first  instance  P  (2) 
Was  he,  under  the  circumstances  above  stated, 
entitled  to  give  a  casting  vote  P 

If  the  court  should  answer  both  the  above 
questions  in  the  affirmative,  the  certificate  of  the 
commissioner  was  to  be  that  the  respondent  was 
duly  elected  and  the  petition  dismissed,  whether 
Newth's  vote  was  good  or  bad. 

If  the  court  should  answer  the  first  of  the  above 
questions  in  the  affirmative,  and  the  second  in  the 
negative,  his  certificate  was  to  be  that  the  respon- 
dent was  duly  elected,  and  the  petition  was  to  be 
dismissed  if  Newth's  vote  was  good,  but  be 
allowed  if  Newth's  vote  was  bad. 

If  the  court  should  answer  both  questions  in  the 
negative  then  his  certificate  was  to  be  that  the 
respondent  was  not  duly  elected,  and  that  his 
election  was  void,  and  the  petition  was  to  be 
allowed,  whether  Newth's  vote  was  good  or  bad. 

If  the  court  should  answer  the  first  of  the 
above  questions  in  the  negative  and  the  second  in 
the  affirmative,  his  certificate  was  to  be  that  the 
respondent  was  duly  elected,  and  the  petition  was 
to  Se  dismissed  if  Newth's  vote  was  good,  but  be 
allowed  if  Newth's  vote  was  bad. 

Newth,  who  in  his  office  of  councillor  had  voted 
as  a  councillor  in  the  mayor's  election  for  the 
respondent,  was  afterwards  declared  by  the 
-court  to  be  disqualified  for  being  elected  and 
for  being  a  councillor  by  reason  of  his  having 
an  interest  in  a  contract  with  the  corporation :  (see 
Ford  v.  Newth,  ante,  p.  153).  The  question  of  the 
validity  of  his  vote  in  the  election  of  mayor, 
though  not  in  terms  left  as  one  of  the  questions 
for  the  court,  was  considered  to  have  been 
intended  to  be  so  left  to  them  and  to  be  raised. 
Consequently  the  validity  of  Newth's  vote  for  the 
respondent  was  the  first  question  now  argued. 


The  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  c.  50)  provides : 

Sect  10. — (2)  The  council  shall  consist  of  the  mayor, 
aldermen,  and  councillors. 

Sect.  15.— (1)  The  mayor  shall  be  a  fit  person  electee 
by  the  council  from  among  the  aldermen  or  councillors 
or  persons  qualified  to  be  snoh.  (3)  The  term  of  oAot 
of  the  mayor  shall  be  one  year,  bat  he  shall  continue  is 
office  until  his  successor  has  accepted  office  and  made 
and  sabeeribed  the  required  declaration. 

Sect.  42. — (1)  The  aots  and  proceedings  of  a  person  is 
possession  of  a  corporate  office,  and  acting  therein,  shall, 
notwithstanding  his  disqualifioation  or  want  of  qualifies* 
turn,  be  as  valid  and  effectual  as  if  be  had  bets 
qualified. 

Sect,  61.— 4s  to  the  Election  of  Mayor.— (4)  In  ease 
of  equality  of  votes,  the  chairman,  although  not  entitled 
to  vote  in  the  first  instance,  shall  have  the  easting  vote. 

Sect  87.— As  to  Election  Petitions  — (1)  A  municipal 
election  may  be  questioned  by  an  election  petition  os 
the  ground — (c)  That  the  person  whose  election  is  ques- 
tioned was  at  the  time  of  the  election  disqualified ;  or 
(d)  that  be  was  nut  duly  elected  by  a  majority  of  lawful 
votes. 

Sect  102.  Where  a  candidate  who  has  been  elected 
to  a  corporate  office  is  by  a  certificate  of  an  election 
court  or  a  decision  of  the  High  Court,  deolared  not  to 
have  been  duly  elected,  aots  done  by  him  ia  execu- 
tion of  the  office,  before  the  time  when  the  certificate 
or  decision  is  certified  to  the  town  olerk,  shall  not  be 
invalidated  by  reason  of  that  declaration. 


Henry  TerreU,  K.C.  (L.  Coward,  K.C.  and 
Daldy  with  him)  for  the  respondent — The  first 
question  is  as  to  the  validity  of  Newth's  vote, 
and  the  question  is  whether  Newth's  vote  is  a 
good  vote  under  sect  102  of  the  Act.  The 
matter  was  considered  in  Nell  v.  Longbottom  (70 
L.  T.  Rep.  499;  (1894)  1  Q.  B.  767),  and  it  was 
there  decided  under  sect.  42  (1)  (by  Mathew  and 
Cave,  J  J.,  in  a  considered  judgment  read  by 
Gave,  J.),  that  on  an  election  petition  on  the 
ground  that  the  respondent  was  not  elected  by  a 
majority  of  lawful  votes,  you  might  raise  the 
question  of  the  legality  of  the  vote  ox  a  person  who 
purported  to  vote  by  virtue  of  holding  a  corpo- 
rate office.  That  decision  is  based  on  sect.  42  (1) 
and  sect  87  (1)  (d)  of  the  Act,  and  although  the 
commissioner  would  be  bound  by  it,  this  court 
would  not  be  bound  by  it,  but  can  review  it  The 
question  in  that  case  arose  under  sect  42  (1) ;  the 
question  in  this  case  arises  under  sect  102,  which 
is  different.  Sect  102,  when  read  with  sect  87 
(1)  (d),  shows  that  Newth's  vote  was  a  lawful  vote 
by  virtue,  of  sect  102,  which  expressly  says  that 
if  a  person,  who  has  been  elected  to  a  corporate 
office,  is  afterwards  declared  by  the  court  not  to 
have  been  dnly  elected,  his  aots  done  in  exeoution 
of  his  office  before  the  decision  is  certified  to  the 
town  clerk  "  shall  not  be  invalidated  by  reason  of 
that  declaration,"  and  by  sect  100  (4)  the  High 
Court  would  have  power  to  stay  the  proceedings. 
Sect.  102  in  terms  applies  here,  as  Newth  was 
elected  to  the  corporate  office  of  councillor,  and 
although  he  was  afterwards  declared  bv  the  court 
to  be  disqualified  for  being  elected,  yet  before  that 
decision  was  given  or  certified  he  did  this  act — 
namely,  he  gave  this  vote  in  the  election  of  the 
mayor,  "in  exeoution  of  the  office"  of  coun- 
cillor, and  therefore  by  that  section  that  act — his 
giving  of  that  vote— was  "not  invalidated  by 
reason  of  the  declaration "  declaring  him  not  to 
be  elected.  The  section  goes  much  further  than 
sect.  42  (1),  which  simply  provides  that  if  a  person 
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who  is  disqualified  is  elected  and  he  acts  for  the 
corpor*tioi»,  then  nobody  with  whom  the  cor- 
poration has  contracted  through  him,  shall 
suffer.  Sect.  15  (1)  shows  that  the  election 
of  the  mayor  by  the  council  is  an  act  done 
by  the  councillors  in  their  corporate  capacity; 
and  therefore  Newth's  vote  for  the  mayor  in 
execution  of  his  office  was  a  good  vote  under 
•act  102,  notwithstanding  that  he  had  at  the 
time  a  contract  on  which  he  was  subsequently 
declared  disqualified.  It  would  also  be  for  the 
same  reason  a  good  vote  under  sect.  42  (1)  but 
for  the  decision  in  Nell  v.  Longbottom  (ubi  sup.), 
|  as  this  section  renders  the  acts  of  Newth  in  his 
|  corporate  capacity  valid.  It  was  therefore  a 
valid  vote  under  either  section,  but  especially  so 
i  under  sect.  102,  and  as  he  held  this  corporate 
office  at  the  time,  the  vote  cannot  be  questioned. 
There  are  the  two  cases,  mere  disqualification 
|  (which  would  come  under  sect  42  (1),  and  a 
|  declaration  by  the  court  of  such  disqualification 
(which  would  come  under  sect  102),  and  the 
effect  of  the  two  sections  is  that,  notwithstanding 
the  disqualification  in  the  one  case  and  the  decla- 
ration of  such  disqualification  in  the  other,  acts 
done  in  a  corporate  capacity  in  the  meantime  are 
valid.  Nell  v.  Longbottom  (ubi  sup.)  is  upon  this 
point  directly  at  variance  with  these  provisions  of 
the  statute.  Sect.  42  (1)  provides  that  the  act 
-done  ''shall  be  as  valid  and  effectual"  as  if  the 
person  had  been  qualified;  and  "valid"  here 
means  "  lawful,"  ana  when  sect  87  speaks  of  a 
person  not  being  elected  by  a  majority  of  lawful 
votes,  it  means  valid  votes.  Nell  v.  Longbottom 
tvbi  tup.)  would  have  been  right  if  it  had  been 
confined  to  the  case  of  a  person  who  was  not  the 
holder  of  a  corporate  office  giving  a  vote,  or  of  a 
person  giving  a  vote  who  was  forbidden  by  the 
Act  to  vote-Has,  for  instance,  an  outgoing  alder- 
man voting  in  the  election  of  alderman,  which  he 
is  forbidden  to  do  by  sect.  60  (3) ;  but  if  the  vote 
is  riven  by  a  person  who  holds  a  corporate  office, 
ana  who  by  virtue  of  his  corporate  office  is 
entitled  to  give  and  gives  that  vote,  then  that 
vote  is  a  valid  and  lawful  vote  by  sects.  42  (1) 
and  102.  That  case,  therefore,  ought  not  to  be 
followed. 

AtquitK  KC.  (Ruegg,  K.O.  and  8.  H.  Day  with 
him)  for  the  petitioner. — With  regard  to  the 
validity  of  Newth's  vote,  the  case  is  absolutely 
concluded  by  Nell  v.  Longbottom  (ubi  sup.), 
which  is  a  stronger  case  than  the  present  In 
that  case,  in  the  election  of  mayor,  one  vote  was 
given  by  a  councillor  named  Griffin  who,  at  the 
time  of  his  election  as  councillor  and  when  he 
gave  the  vote  in  question,  held  an  office  under, 
and  was  interested  in  a  contract  with,  the  council. 
In  a  petition  against  the  mayor  the  court  held 
the  vote  bad,  and  yet  it  was  a  vote  given  by  a 
councillor  while  acting  in  his  corporate  office  of 
councillor.  That  case  was  all  the  stronger,  as 
there  was  no  petition  against  Griffin  that  he  had 
not  been  duly  elected,  and  no  court  had  declared 
him  disqualified  for  being  elected  a  councillor. 
Here  there  was  a  petition  against  Newth,  and  he 
was  declared  to  be  disqualified  for  being  a  coun- 
cillor. If  Griffin's  vote  as  a  councillor  was 
declared  bad,  although  there  was  no  petition 
against  him  and  no  court  had  declared  him  dis- 
qualified as  a  councillor,  much  more  ought 
Newth's  vote  as  a  councillor  to  be  declared  bad 
when  on  a  petition  against  him  this  court  has 
Mao.  Cab.— Vol.  XX. 


declared  him  disqualified  for  being  elected  or 
being  a  councillor.  Sect.  42  (1)  carries  the  matter 
as  far  as  sect.  102,  and  in  fact  much  further. 
There  could  not  be  wider  words  than  those  in 
sect.  42,  and  the  well-known  object  of  the  section 
was  to  protect  persons  who  might  have  contracts 
or  dealings  with  persons  in  the  corporation,  and 
to  prevent  those  dealings  being  invalidated  if 
such  members  of  the  corporation  were  afterwards 
declared  to  be  disqualified.  So  far  as  sect.  42  (1) 
is  concerned,  Nell  v.  Longbottom  (ubi  sup.)  is 
absolutely  conclusive  that  this  vote  is  bad ;  and 
clearly  the  matter  is  not  affected  in  the  respon- 
dent's favour  by  sect.  102,  because  that  section 
merely  says  that  the  act  done  shall  not  be  invali- 
dated "  by  reason  of  that  declaration."  This  vote 
is  not  rendered  invalid  "  by  reason  of  that  declara- 
tion"— that  is,  by  reason  of  the  declaration 
whereby  Newth  was  declared  to  be  disqualified. 
It  would  have  been  equally  open  to  question  apart 
from  that  declaration  altogether.  Therefore,  if 
Nell  v.  Longbottom  (ubi  sup.)  is  rightly  decided, 
this  court  must  decide  as  to  Newth's  vote  in  the 
petitioner's  favour,  and  it  would  be  a  strong  thing 
for  this  court  not  to  follow  that  case.  By  sect  7 
a  municipal  election  is  defined  as  an  election  to  a 
corporate  office— that  is,  to  every  corporate  office 
— and  by  sect.  87  (1)  it  may  be  questioned  on  the 
ground  (d)  that  the  person  was  not  elected  by  a 
majority  of  lawful  votes.  If  sect.  42  (1)  is  to  be 
read  as  validating  every  act  done  by  a  councillor, 
then  no  office  can  be  effectually  questioned  by 
election  petition  under  this  sub-section.  Suppose 
the  whole  or  the  major  part  of  the  councillors 
were  disqualified  by  having  contracts,  then  if  the 
argument  for  the  respondent  be  right,  it  would  be 
impossible  to  question  the  election  of  the  mayor 
or  aldermen  whom  the  councillors  had  put  into 
office.  It  is  conceded  that  you  could  get  rid  of 
the  councillors  if  persons  voted  for  them  who  bad 
no  right  to  vote,  but  if  the  argument  be  right, 
you  could  not  get  rid  of  the  nominees  of  these 
councillors.  The  case  of  Nell  v.  Longbottom  (ubi 
sup.)  was  rightly  decided,  and  there  is  no  suffi- 
cient ground  for  departing  from  it  [Darling,  J. 
— We  think  that  Newth  s  vote  was  not  a  valid 
vote,  but  we  do  not  propose  to  give  our  reasons 
for  that  until  we  give  our  judgment  on  the  whole 
case.]  The  effect  of  holding  Newth's  vote  bad  is 
to  bring  into  consideration  the  two  votes  of  the 
mayor.  If  both  these  votes  are  good  the  respon- 
dent is  seated ;  if  both  are  bad  the  petitioner  is 
seated,  and  if  one  is  good  and  one  bad  the  elec- 
tion is  invalid.  Both  the  original  and  the  casting 
vote  of  the  mayor  are  bad.  First,  as  to  the 
original  vote,  if  this  had  not  been  specifically 
dealt  with  by  the  provisional  order  it  would  have 
been  a  good  vote.  Sect.  10  (2)  and  sect  15  (3) 
make  this  clear.  The  latter  section  says  that  the 
mayor  shall  continue  in  office  until  his  successor 
has  accepted  office.  I  agree  that  the  effect  of 
those  two  sections  would  in  ordinary  cases  be  to 
give  the  outgoing  mayor  a  right  to  take  part  in 
the  election  and  to  give  an  original  vote.  The 
sole  question  is  whether  th*t  has  been  altered  by 
the  provisional  order,  and  art.  9  is  the  one  on 
which  the  whole  matter  turns.  By  sub- sect  (c) 
all  councillors — including  the  mayor  in  his  capa- 
city of  councillor— ceased  to  be  councillors  on  the 
1st  Nov.,  so  that  the  mayor  had  ceased  to  exist  or 
to  hold  office  as  a  councillor  on  the  1st  Nov.  He 
was  by  the  order  continued  as  mayor,  but  only  to 
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a  limited  extent  which  is  defined  by  the  article. 
He,  or  the  person  appointed  by  the  Local  Govern, 
ment  Board,  was  to  be  returning  officer  for  the 
election  of  the  town  council.  He  remains  mayor 
only  as  returning  officer,  unless  the  Local  Govern- 
ment Board  appoint  some  other  person  to  act  as 
returning  officer,  in  which  case  he  does  not  even 
remain  as  returning  officer.  He  is  retained  as 
mayor  only  for  this  special  purpose ;  but  I  agree 
that  if  it  were  not  for  these  special  provisions  he 
would  have  remained  mayor  until  his  successor 
was  appointed.  He  was  never  mayor  of  the 
new  or  extended  city,  of  the  entity  which  came 
into  existence  for  the  first  time  on  the  1st 
Nov.,  and  we  cannot  apply  to  that  state  of 
things  the  provisions  of  the  Act  of  1882, 
which  presuppose  an  existing  and  continuing 
thing.  He  had  no  statutory  right  at  all,  and  no 
right  to  give  this  original  vote.  As  to  the  casting 
vote,  Newth's  vote  being  disallowed,  if  the  original 
vote  of  the  mayor  was  bad  there  would  be 
inequality  and  the  question  of  the  casting  vote 
would  not  arise.  Sect  61  (4)  provides  that  in  the 
election  of  mayor  "  in  case  of  equality  of  votes  " 
the  chairman  shall  have  the  casting  vote.  The 
casting  vote,  therefore,  is  only  to  be  given  when 
there  is  "equality  of  votes."  When  the  mayor 
gave  this  casting  vote  there  was  not  an  eauality 
of  votes,  as  the  voting  then  was  sixteen  to  fifteen. 
At  common  law  there  is  no  such  thing  as  a 
casting  vote ;  it  is  the  creature  of  statute,  and 
can  only  be  given  in  the  event  and  subject  to  the 
conditions  which  the  statute  lays  down.  In  this 
case  it  can  only  be  given  when,  on  adding  up  the 
votes,  there  is  actual  equality  of  votes.  If  the 
votes  given  are  the  votes  of  those  who  are  pre- 
sumptively entitled  to  vote,  then  the  chairman 
has  no  right  to  speculate  as  to  whether  the 
votes  may  afterwards  become  equal  by  some 
being  struck  out,  or  to  give  a  contingent  or 
hypothetical  casting  vote  which  may  be  saved 
up  to  be  used  at  some  future  time  if  and 
when  required.  There  being  an  inequality  of 
votes  at  the  time,  the  casting  vote  was  therefore 
bad. 

Terrell,  K.C.  (having  been  previously  heard  in 
reply  as  to  Newth's  vote).— Art.  9  of  the  order 
provides  that  the  mayor  of  the  existing  city  is  to 
perform  the  duties  of  mayor  under  the  Act  of 
1882.  That  Act  enacts  in  sect  15  (3)  that  an  out- 
going mayor  is  to  continue  in  office  until  his 
successor  is  appointed.  The  Act  therefore  imposes 
on  the  outgoing  mayor  the  duties  of  major  until 
his  successor  is  appointed.  Applying  the  provi- 
sions of  the  provisional  order  to  that  state  of 
things,  the  major  of  the  existing  city  is  to 
perform  all  the  duties  of  mayor  under  the 
Municipal  Corporations  Acts  for  the  purposes  of 
this  election.  One  of  these  duties  is  to  vote  and 
take  part  in  the  election,  and  he  is  mayor  for  the 
purposes  of  the  election  just  as  much  as  if  the 
boundaries  had  not  been  extended.  It  would  be 
an  absurd  construction  of  the  order  to  hold  that 
it  takes  away  the  original  vote  which  the  Act  in 
express  terms  gives  to  an  outgoing  major,  with- 
out putting  any  other  person  in  the  place  of  the 
mayor.  The  original  vote  was  therefore  good. 
As  to  the  casting  vote,  the  equality  of  votes 
which  in  sect.  61  (4)  yivee  the  right  to  the  casting 
vote,  means  an  equality  of  valid  votes  and  not  an 
equality  merelj  of  those  who  purport  to  vote.  It 
is  a  verj  reasonable  thing  for  the  chairman  to 


say,  as  he  and  Newth  vote  the  same  way, "  IT 
Newth's  vote  is  good  I  need  not  give  my  vote,  but 
if  it  is  held  to  be  bad  then  there  would  In- 
equality, and  I  give  my  casting  vote."  The 
casting  vote  given  under  such  circumstances  it 
good. 

Dab  lino,  J. — In  this  case  the  first  point  that 
was  argued  for  the  respondent  was  that  the  vote 
given  by  Mr.  Newth  upon  the  question  of  the 
election  of  the  mayor  was  a  good   vote.    Mr. 
Newth  was  upon  petition  held  by  the  commis- 
sioner to  be  disqualified  for  being  a  candidate  or 
for   being  elected  as  a   councillor;   and   upon 
appeal  we  have  held  that  Mr.  Newth  was  so  dis- 
qualified because  he  had  a  contract  with  the  cor- 
poration of  Gloucester;  and  therefore,  one  would 
suppose,  that  Mr.  Newth  was  a  person  who  would 
not  be  in  a  position  to  elect  somebody  else.    But 
it  is  said  for  the  respondent  that  Mr.  Newth's- 
vote  cannot  be  questioned,  and  that  that  is  so  by 
reason  of  sect  42  of  the  Municipal  Corporations 
Act  1882.    That  section  has  been  the  subject  of  a 
decision  which  was  cited  to  us — namely,  the  deci- 
sion in  the  case  of  Nell  v.  Longbottom  (ubi  sup.)— » 
and,  if  that  decision  is  right,  it  appears  to  us  that 
the  argument  for  the  respondent  entirely  fails, 
and  I  think  counsel  for  tbe  respondent  admits 
that  himself.    But   he   contends   that   Nell  v. 
Longbottom  (ubi  sup.)  was  wrongly  decided,  and 
that  it  is  not  binding   upon  us.    It   may   ber 
strictly  speaking,  that  it  is  not  binding  upon  us,, 
and  I  do  not  put  my  judgment  upon  the  ground 
that  it  is.    I  think,  however,  that  it  was  rightly 
decided,  and  for  that  reason  I  think  that  Mr. 
Newth's   vote  can  be  questioned,    and,  having 
been  Questioned,  it  can  be  held  to  be  bad— not 
only  that  his  election  can  be  held  to  be  bad  as 
we  have  held,  but  that  the  vote  which  he  gave- 
upon  the  question  of  who  should  be  mayor  can 
be  held  to  be  bad.    Therefore  I  am  of  opinion 
that  Mr.  Newth's   vote  should  be  disallowed  in 
counting  the   votes   as  to  whether  there  were- 
fif  teen  or  sixteen.    The  next  point  arises  in  this- 
way :  There  being  a  question  in  the  election  of  the 
new  mayor  of  the  enlarged  city  of  Gloucester, 
the  person  who  had  been  mayor  of  the  old  city  of 
Gloucester,  which  was  smaller  than  the  present 
one,  voted,  and  it  was  contended  for  the  respon- 
dent that  he  had  a  right  to  vote,  and  that  his 
original  vote  was  good.  Counsel  for  the  petitioner, 
on  the  other  hand,  says  that  his  original  vote  was 
bad,  but  admits  that,  if  it  depended  on  the  statute 
alone,  by  sects.  10  and  15,  sub-sect.  (3)  the  original 
vote  of  the  mayor  would  be  a  good  vote ;  but  he 
says  it  is  bad,   and  for   this  reason,  that  the 
general  law  under  which  it  would  be  good  has 
been  reversed  in  that  respect  by  the  provisional 
order  which  was  made  last  year,  and  the  object 
of  which  was  this :  The  boundaries  of  Gloucester 
were  being  enlarged  and  a  corporation  was  to  be 
given  to  the  enlarged  city,  and  for  that  purpose 
it   was  necessary  that  the   corporation  of   the 
old  and  smaller  city  of  Gloucester  should  come  to 
an  end,  and  the  provisional  order  provided  that 
that  should  be  done.    It  provided  that  the  old 
councillors  should  cease  to  exist  on  a  given  day, 
and  that  the  old  aldermen  should  cease  to  exist 
on  a  given  day.    It  did  not  say  in  so  manj  words 
that  the  major  should  cease  to  exist  but  it  pro- 
vided for  the  ma'ter  in  art.  9.    [His  Lordship 
read  art.  9.]      That  article  did  not  take  away 
from  the  major  the  title  of  major,  and  be  re- 
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mained  mayor  by  title  at  all  events  ;  but  counsel 
for  the  petitioner  says  that,  notwithstanding  that, 
it  destroyed  all  his  functions  as  mayor,  and  that 
he  was  preserved  in  order  to  be  a  returning  officer, 
and  in  order  to  be  nothing  else.    Let  us  see  what 
he  was  to  do.    The  mayor  was  to  act  "for  the 
purposes  of  the  election  of  a  town  council,"  and 
he  was  to  "  perform  the  duties  devolving  upon  the 
mayor  under  the  Municipal  Corporations  Acts." 
One  of   the  duties  devolving  upon  the  mayor 
under  the  Municipal  Corporations  Acts  was  to 
sit  and  preside  at  the  election  of  the  new  alder- 
men   and  to    vote   for  the  new    mayor.      He 
was,  under   those  Acts,  to  be  not  merely  the 
returning   officer    for  the  return    of   the  town 
council      If    that    had    been    so,    no    doubt 
he  could   not    have    given    his    original    vote 
at  all;   but  he   had   something  else  to  do  as 
"duties  devolving  upon  the   mayor  under  the 
Municipal   Corporations    Acts  "  —  that   is,    by 
reason  of  the  sections  applying  to  the  election  of 
mayor  and  aldermen,  which  nave  been  cited  to 
us.    It  is  quite  true  that  apparently  the  Local 
•  Government  Board  could  have  appointed  some- 
body to  perform  these  duties,  and,  if  they  had 
actually  done  so,  I  think  a  very  much  graver 
question  than  arises  now  would  have  arisen.    If 
they  had  appointed  some  person  to  perform  these 
duties  for  him,  it  would  have  been  arguable  that 
the  mayor  would  have  been  entirely  deprived  of 
tome  or  all   his   duties   under    the    Municipal 
Corporations  Acts.      It   may  be  that  he  would 
only  have  been  deprived  of  such  duties  as  fell 
upon  the  mayor  as  returning   officer  upon  the 
election  of  a  town  council ;  or  it  may  be  that  he 
would  have  been  deprived  of  all  tbe  duties  in 
electing    a  town  council  under    the    Municipal 
Corporations  Acts.    However  that  may  be,  the 
question  does  not  arise  before  us  here,  as  the 
Local  Government  Board  did  not  appoint  any- 
body, and  the  mayor  was  left  to  perform  the 
duties.    In  what  capacity  was  he  left  P    He  was 
still  mayor  by  title ;  he  was  the  returning  officer 
at  the  election  of  town  councillors,  and  the  only 
Question    is,    Was    he    to    perform   the    duties 
devolving  upon  the  mayor  for  the  purposes  of 
the  election  of  a  town  council  under  the  Muni- 
cipal Corporations  Acts  P    It  is  not  only  a  person 
who  is  called  a  town  councillor  who  is  part  of 
the  town  council ;  the  mayor  himself  is  part  of  the 
town  council,  and  the  first  thing  he  was  engaged  in 
was  the  election  of  mayor.     It  seems  to  me  that 
these  words  do  put  upon  him  the  doing  of  something 
not  only  as  returning  officer,  but  as  mayor,  and 
that  when  he  took  part  in  the  election  of  the  new 
mayor,  although  he  was  the  mayor  of  the  old 
corporation,  which  had  power  in  the  restricted 
district  and  which  had   gone,    this  provisional 
order  did  not  deprive  him,  and  was  not  intended 
to  deprive  him,  of  the  power  which  he  would  have 
had  under  the  Municipal  Corporations  Acts  of 
giving  a  vote  in  the  election  of  mayor.    I  therefore 
think  his  original  vote  was  a  good  vote.    The  next 
question  is  as  to  his  casting  vote.     If  his  original 
vote  was  a  good  vote,  as   things  turned  out,  it 
made  an  equality  of  votes   for  the  mayor — that 
is,  if  Newth's  vote  was  held  to  be  bad  and  was 
struck  off.    If  Mr.  Newth's  vote  was  held  to  be 
good,  then  there  was  not  an  equality  of  valid 
votes.    Mr.  Newth  had  voted,  and  there  appeared 
not  to  be  an  equality,  but  it  was  perfectly  well 
known  that  Mr.  Newth's  vote  was  challenged  and 


that  there  was  a  petition  against  it;  and  the 
minute  which  has  been  read  to  us  shows  that  it 
was  considered  at  the  time  whether  Mr.  Newth's 
vote  was  a  good  vote  or  not,  so  that  there  would 
or  would  not  be  an  equality  of  votes  according  as 
Mr.  Newth's  vote  was  held  to  be  bad  or  good. 
Thereupon  the  mayor  said  he  would  give  a  casting 
vote.  That  was  equivalent  to  his  saying :  "  I  will 
give  a  casting  vote  if  there  is  an  equality  of 
votes ;  if  there  is  not  an  equality  of  votes,  there 
can  be  no  casting  vote,  because  it  only  arises 
when  there  is  equality."  But,  as  it  turned  out, 
Mr.  Newth's  vote  being  struck  out  there  was 
equality ;  but  then,  it  is  said  that  the  chairman 
could  not  give  a  casting  vote  of  a  contingent 
character,  and  that  he  could  only  give  a  casting 
vote  if  there  is  equality  upon  the  counting  of  the 
number  of  the  voters  who  have  voted,  supposing 
they  are  equally  divided  on  one  side  and  the 
other.  I  do  not  think  that  is  the  meaning  of  the 
provision  which  says  that  when  the  number  of 
votes  is  equal  on  each  side  a  casting  vote  may  be 
given.  I  think  that  means  that  a  casting  vote 
may  be  given  when  the  number  of  valid  votes  is 
equal,  and  I  think  that  a  casting  vote  may  be 
given  to  take  effect  if  the  number  of  valid  votes 
is  equal,  but  not  to  be  a  vote  of  any  kind  if  the 
number  of  valid  votes  is  not  equal.  Therefore  it 
seems  to  me  that  Mr.  Newth's  vote  was  bad, 
that  the  mayor's  original  vote  was  good,  and 
that  resulting  in  equality,  his  casting  vote  was 
good,  and  therefore  that  the  person  for  whom  he 
voted  was  elected  by  a  majority  of  one.  That 
will  amount  to  a  judgment  for  the  respondent 
on  this  petition.  Then  the  only  other  matter  is 
as  to  whether  there  should  be  an  appeal.  As  I 
have  said,  [  think  the  case  of  Nell  v.  Long- 
bottom  (ubi  sup.)  was  rightly  decided ;  but  it  is  a 
grave  question,  and  L  think  there  should  be 
leave  to  appeal  in  this  case  upon  all  three  points 
as  to  the  validity  of  Newth's  vote  and  the  ex- 
mayor's  original  and  casting  votes.  This  leave 
is  given  upon  the  assumption  that  the  appeal 
will  be  proceeded  with  at  once,  because,  as  this 
is  a  case  where  a  number  of  persons  are  elected 
for  a  short  time  ooly,  obviously,  unless  the 
appeal  is  proceeded  with  at  once,  and  unless 
the  appellant  could  get  the  Court  of  Appeal 
to  expedite  the  appeal,  it  would  be  perfectly 
useless  to  have  it  decided  a  year  hence.  There- 
fore, it  is  allowed  on  the  assumption  that 
notice  of  appeal  will  be  given  at'  once,  and  the 
Court  of  Appeal  asked  to  fix  a  day  for  the 
hearing  of  it. 

Ohannell,  J. — I  have  very  little  to  add,  as  I 
agree  with  my  brother's  judgment  upon  all  the 
points.  The  only  thing  I  wish  to  add  is  this: 
That  I  think  it  right  for  us  to  follow  this  case  of 
Nell  v.  Longbottom  (tibi  sup.)  quite  apart  from 
whether  in  one  sense  it  iB  strictly  binding  upon 
us.  I  think  that  in  a  matter  where  two  judges  on 
an  election  petition  have  given  a  judgment  which 
is  directly  in  point,  whether  or  not  it  is  techni- 
cally binding  upon  us,  it  would  be  very  wrong  for 
us  to  decide  that  that  was  bad,  unless,  of  course, 
there  had  been  some  other  oases  decided  since  or 
something  to  throw  doubt  upon  the  case.  That 
being  so,  I  have  not  thought  it  necessary  to  con- 
sider whether  or  not  that  case  is  in  my  opinion 
right ;  and  in  what  I  say  I  certainly  do  not  wish 
.  it  to  be  understood  that  I  have  formed  any  opinion 
I  that  it  is  wrong.    I  do  think,  however,  that  the 
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reasoning  upon  which  it  went  is  inconclusive.  It 
seems  to  me  that  the  rea  toning  upon  which  it 
went  is  entirely  this :  That,  first  of  all,  sect.  42, 
sub-sect.  1,  says  that  "  the  acts  and  proceedings 
of  a  person  in  possession  of  a  corporate  office,  and 
acting  therein,  shall,  notwithstanding  his  dis- 
qualification or  want  of  qualification,  be  as  valid 
and  effectual  as  if  he  had  been  qualified " ;  and 
then  it  is  pointed  out  in  the  judgment  that  a  sub- 
sequent section — sect  87,  sub-sect.  1  (d) — provides 
that  "A  municipal  election  may  be  questioned 
by  an  election  petition  on  the  ground  that  the 
person  whose  election  is  questioned  was  not  elected 
by  a  majority  of  lawful  votes."  The  court  seem  to 
think  th*t  the  provision  in  this  latter  section 
shows  that  sect.  42  does  not  prevent  the  vote 
in  such  a  case  as  this  from  being  questioned  on 
an  election  petition.  If  those  two  provisions 
covered  the  same  ground,  the  reasoning  would  be 
conclusive;  but  there  are  a  great  many  cases  that 
can  be  suggested  other  than  those  coming  under 
sect.  42,  sub-sect.  1,  in  which  a  municipal  election 
petition  might  be  presented  on  the  ground  that 
the  person  elected  had  not  a  majority  of  lawful 
votes — for  instance,  the  case  of  the  election  of  a 
town  councillor  by  the  burgesses  at  large,  where, 
of  course,  there  is  no  question  of  any  disqualified 
person  acting  in  fact  in  a  corporate  office  and  his 
acts  being  made  good,  or  the  case  where  somebody 
had  voted  who  had  been  prohibited  from  voting  as 
by  having  a  pecuniary  interest;  therefore  there 
are  many  cases  which  will  account  for  the  pro- 
vision in  sect.  87  that  an  election  petition  may  be 
presented  on  the  ground  there  specified  other  than 
those  cases  which  would  come  under  sect.  42, 
sub- sect.  1,  according  to  the  operation  of  that 
section  contended  for  by  the  respondent.  It 
seems  to  me  therefore  that  the  reasoning  of  that 
case  is  inconclusive.  I  do  not  pretend  to  say  that 
the  decision  is  not  in  fact  well  founded,  but  there 
is  that  criticism  to  be  made  upon  it,  and  conse- 
quently as  this  matter  is  one  of  very  general  im- 
portance, I  concur  in  giving  leave  to  appeal  if 
there  is  anybody  who  wants  to  appeal.  Then 
upon  the  other  point  as  to  the  original  vote  of  the 
mayor,  I  have  little  to  add.  It  seems  to  me  that 
the  general  policy  of  the  Municipal  Corporations 
Acts  is  to  keep  the  mayor  in  office  until  his 
successor  has  been  appointed.  There  are  special 
provisions  in  this  provisional  order  which  do  not 
seem  to  me  to  indicate  any  intention  to  interfere 
with  the  general  policy  of  the  Act  in  that  respect. 
Consequently  the  original  vote  of  the  ex-mayor 
stands.  Then  with  regard  to  the  last  point — 
namely,  the  casting  vote  of  the  ex- mayor  who 

f  resided,  there  seems  to  be  no  authority  for  that, 
ut  it  is  really  a  very  practical  and  business-like 
view  to  take,  I  venture  to  think,  to  say  that  a 
person  who  has  got  a  casting  vote  in  some  events 
and  not  in  others  may  say  in  order  to  prevent  any 
question  hereafter,  "  I  do  not  know  whether  I 
have  got  a  casting  vote  or  not,  but,  if  I  have,  I 
declare  it  is  given  for  no-and-so."  If  in  that 
event  it  is  decided  that  he  had  got  a  casting  vote, 
then  it  iB  a  good  vote ;  but  if  he  ha«  not  a  casting 
vote  then  it  is  a  bad  vote.  It  seems  to  me  upon 
general  principles  that  the  casting  vote  may  be 
allowed  in  such  cases.  It  is  very  convenient  that 
it  should  be  allowed,  and  I  see  nothing  in  the  pro- 
vision in  the  statute  about  equality  of  votes  to 
prevent  its  being  done.  Consequently,  it  seems 
to  me  that  that  casting  vote  ought  to  be  held 


good.    The  judgment  therefore  is  for  the  respon- 
dent upon  this  petition. 

Judgment  for   the  respondent.      Leave    tcr 
appeal. 
Solicitor  for   the   petitioner,   C.  T.  Courtney 
Lewis,  for  W.  Langley-  Smith,  Gloucester. 

Solicitors  for  the  respondent,  Ayrton,  Bisooe 
and  Barclay. 


March  20  and  21, 1901. 
(Before  Darling  and  Channbll,  JJ.) 

Guardians  of  West  Ham  Union  (reaps.)  v~ 

London  County  Council  (apps.).  (a) 

Poor  law — Settlement — Addition  to  parish  of  pari 

of  another  parish — Settlement  not  lost. 

Settlements  acquired  in  a  parish  are  not  destroyed 
by  the  subsequent  addition  to  such  parish  of  a 
part  or  the  whole  of  another  parish  by  an  order 
made  under  the  Divided  Parishes  Act  1876,  ae 
amended  by  the  Poor  Law  Act  1879. 

In  1852  H.  had  acquired  by  birth  a  settlement  in  the 
parish  of  W.  PL  In  1886  the  Local  Government 
Board,  by  an  order  made  under  the  Divided 
Parishes  Act  1876,  as  amended  by  the  Poor 
Law  Act  1879,  ordered  that  a  certain  portion, 
of  the  parish  of  W.  should  cease  to  be  part  of 
the  parish  of  W.  and  should  be  amalgamated 
with  the  parish  of  W.  H.  Afterwards  H.  warn 
found  in  the  county  of  L.,  and  was  sent  as  a 
pauper  lunatic  to  an  asylum  belonging  to  such 


Held,  that  H.  was  removable   to  the  parish   of 
W.  H.,  as  her  settlement  there  had  not   been 
destroyed  by  the  amalgamation  of  the  part  of 
the  parish  of  W.  with  the  parish  of  W.  H. 

Beg.  v.  Inhabitants  of  Tipton  (3  Q.  B.  215)  and 
St  Saviour's  Union  v.  Dorking  Union  (78  L.  21 
Rep.  29 ;  (1898)  1  Q.  B.  594)  distinguished. 

Appeal  from  the  decision  of  the  Court  of  Quarter 
Sessions  for  the  County  of  London  (north  side  of 
the  Thames)  quashing  an  order  made  by  two 
justices  for  the  county  of  London  at  petty  sessions 
whereby  it  was  adjudged  that  the  place  of  the- 
last  legal  settlement  of  one  Elizabeth  Heritage,  a 
lunatic  pauper  then  confined  in  the  Clay  bury 
Lunatic  Asylum  of  the  respondents  at  Woodford, 
in  the  county  of  Essex,  was  in  the  parish  of  West 
Ham,  in  the  appellant's  union,  and  whereby  the- 
appellante  were  ordered  to  pay  to  the  treasurer 
of  the  respondents  the  sum  of  252.  17a.  let.  in 
respect  of  the  past  maintenance  of  the  lunatic 
pauper,  and  to  pay  to  the  treasurer  of  the  asylum 
weekly  the  sum  of  9*.  11(2.  for  her  future  main- 
tenance. 

Elizabeth  Heritage  (hereinafter  referred  to  as 
the  pauper  lunatic)  was  born  in  Stephenson-street, 
Canning  Town,  in  the  parish  of  West  Ham,  in 
the  West  Ham  Union,  on  or  about  the  llth  Feb. 
1852,  and  resided  at  Nob.  3  and  5,  Widdioombe- 
terraoe  (afterwards  and  now  known  as  Kos.  40- 
and  42,  Barking- road),  in  the  said  parish,  for 
about  seventeen  years  until  the  month  of  Aug. 
1888. 

The  pauper  lunatic  resided  at  the  address  afore- 
said in  such  manner  and  under  such  circumstances 
during  the  whole  of  the  period  of  seventeen  years 
and  in  each  of  such  years  as  to  render  her  irre- 

1      (a)  &aport«l  by  J.  Anurbw  Strahan,  Ettq.,  Barnst©r-*i-L*w. 
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movable  from  the  parish  in  which  such  residence 
look  place. 

By  an  order  of  the  Local  Government  Board 
dated  the  24th  Ang.  1886,  and  made  under  The 
Divided  Parishes  and  Poor  Law  Amendment  Act 
1876  (39  &  40  Vict.  o.  61)  as  amended  and  ex- 
tended  by  the  Poor  Law  Act  1879  (42  &  43  Vict. 
c  54),  it  was  ordered  that  a  certain  part  of  the 
parish  of  Wanstead  should  cease  to  be  Dart  of 
that  parish,  and  should  be  amalgamated  with  the 
parish  of  West  Ham.  A  copy  of  the  order,  which 
took  effect  on  the  24th  March  1887,  was  made 
part  of  the  case. 

The  address  at  which  the  pauper  lunatic  so 
resided  was  situate  in  the  parish  of  West 
Ham,  as  constituted  previously  to  the  date  of 
the  order,  and  not  in  any  part  of  the  parish  of 
Wanstead. 

The  pauper  lunatic  left  the  parish  of  West 
Ham  in  the  month  of  Aug.  1888,  and  did  not 
thereafter  acquire  a  settlement  in  any  parish. 

The  pauper  lunatic  was  afterwards  found  in  the 
hamlet  of  Ratcliffe  in  the  Stepney  Union  in  the 
County  of  London,  and  was  sent  therefrom  to  the 
Clay  bury.  Lunatic  Asylum  of  the  respondents. 

By  an  order  of  two  of  the  justices  of  the  peace 
acting  in  and  for  the  County  of  London  dated  the 
14th  Feb.  1900,  the  pauper  lunatic  was,  nnder 
sect  290  of  the  Lunacy  Act  1890  (53  &  54  Vict, 
c  5),  adjudged  to  be  chargeable  to  the  County  of 
London. 

On  the  15th  May  1900  the  respondents  pro- 
cured from  two  of  the  justices  of  the  peace  acting 
in  and  for  the  County  of  London  the  said  order 
of  that  date,  whereby  amongst  other  things  the 
pauper  lunatic  was  adjudged  to  be  settled  in  the 
appellants'  union  (West  Ham  Union). 

On  the  above  facts  the  court  of  quarter  sessions 
held  that  they  were  bound  to  follow  the  reason- 
ing of  the  decisions  in  Beg.  v.  Inhabitants  of 
Tipton  (3  Q.  B.  215)  and  St.  Saviour'*  Union  v. 
Dorking  Union  (77  L.  T.  Rep.  466;  78  L.  T.  Bep. 
20;  (1898)  1  Q.  B.  594),  and  that  such  reasoning 
applied  not  only  to  a  district  where,  the  parish  is 
divided,  but  also  where  a  district  is  destroyed  by 
reason  of  amalgamation.  They  therefore  allowed 
the  appeal. 

Dcddy  for  the  appellants. — The  court  of  quarter 
sessions  misunderstood  Beg.  v.  Inhabitants  of 
Tipton  {sup.).  The  principle  of  that  decision  is 
this :  A  pauper  acquires  a  settlement  in  the  whole 
parish,  not  in  any  particular  part  of  it.  Accord- 
ngly  when  a  parish  is  divided  up,  you  cannot  say 
he  has  a  settlement  in  this  part  or  in  that  part 
The  parish  in  which  he  had  a  settlement  is  gone, 
hot  the  addition  to  an  existing  parish  of  the 
whole  or  a  part  of  a  neighbouring  parish  does 
not  destroy  that  parish.  That  has  been  held  in 
the  case  of  Beg.  v.  Inhabitants  of  8t.  Martin's, 
New  8arum  (9  Q.  B.  241).  There  is  no  reason 
why  the  addition  of  part  of  a  parish  to  another 
should  destroy  the  latter  if  the  addition  of  a 
whole  parish  to  it  does  not  destroy  it.  He  also 
referred  to  Bristol  Guardians  v.  Guardians  of 
Burton  Regis  Union  (66  L.  T.  Bep.  190). 

Earle  for  the  respondents. — I  quite  agree  that 
the  principle  of  Beg.  v.  InhabUants  of  Tipton 
(tap.)  is  that  settlements  are  acquired  in  the 
▼bole  parish.  I  would  go  further  and  say  and  in 
nothing  but  the  parish.  The  pauper  here  never 
acquired  any  settlement  in  that  part  of  the  parish 


of  Wanstead  which  is  now  amalgamated  with  the 
old  parish  of  West  Ham.  If  you  hold  she  has  a 
settlement  in  the  new  parish  of  West  Ham,  you 
impose  on  this  part  of  it  a  liability  which  it  never 
before  was  subject  to.  The  settlement  therefore 
is  gone,  and  as  the  pauper  was  found  in  London 
County,  London  County  must  maintain  her  until 
it  can  show  that  some  other  parish  or  union  is 
liable.  The  oase  of  Beg.  v.  Inhabitants  of  St. 
Martin's,  New  Sarum  (sup.)  was  decided  on  a 
special  Act,  which  declared  that  the  two  parishes 
were  to  be  one  parish  for  all  save  ecclesiastioal 
purposes.  He  also  referred  to  St.  Saviour's  Union 
v.  Dorking  Union  (sup.). 

Darling,  J. — I  think  in  this  oase  our  judg- 
ment must  be  for  the  appellants,  the  London 
Countr  Council.  What  happened  appears  to 
have  been  this :  that  by  virtue  of  the  Acts  of 
Parliament  which  have  been  cited  to  us,  and  of  ' 
the  order  of  the  Local  Government  Board*  a 
part  of  theparish  of  Wanstead  was  added  to  the 
parish  of  West  Ham,  and  was,  in  the  words  of  the 
statute,  amalgamated  with  it,  so  that  they  were 
amalgamated  with  one  another— it  was  not  a  mere 
question  of  joining  one  to  the  other,  but  they 
were  amalgamated  in  the  sense  that  you  could 
knead  two  malleable  things  together,  so  that  they 
became  one.  The  parish  of  West  Ham  from  that 
moment  exists  with  its  old  overseers,  the  only 
difference  being  then  that  the  authorities  of  West 
Ham — the  overseers  and  so  on — have  authority 
over  the  area  of  what  was  their  old  parish  and 
over  the  portion  joined  to  it  and  amalgamated 
with  it,  which  was  part  of  Wanstead.  The  pauper 
in  question  in  this  oase  had  a  birth  settlement  in 
West  Ham,  and  it  is  said  that  that  settlement  is 
lost  aod  gone  by  reason  of  the  amalgamation  with 
West  Ham  of  this  part  of  Wanstead,  and  for  that 
proposition  the  Tipton  case  (sup.)  is  cited.  What 
happened  in  the  Tipton  oase  (sup.)  was  this :  It  is 
stated  exactly  by  the  then  Master  of  the  Rolls, 
Lindley,  in  his  judgment  in  the  Dorhina  case, 
where  he  says:  "As  I  understand  the  law,  it 
seems  now  to  be  established  that  a  settle- 
ment gained  by  birth  is  a  settlement  gained  in 
the  pari* h  and  not  in  any  particular  part  of  that 
parish,  and  if  that  parish  is  subdivided,  the  old 
parish  ceases  to  exist  and  the  settlement  goes  with 
it.  No  settlement  in  the  portion  made  into  a  new 
parish  can  be  implied  in  favour  of  a  person  who 
had  acquired  a  birth  settlement  in  the  old  parish 
which  has  passed  away.*'  Now,  the  Tipton  oase 
(siip.)  has  been  followed,  with  a  good  deal  of  re- 
luctance, by  judges  who  have  had  to  deal  with 
and  decide  other  cases ;  I  do  not  myself  in  the 
least  wish  to  say  anything  which  would  suggest 
that  in  my  opinion  it  was  not  properly  decided, 
but  I  think  that  this  case  does  not  come  within 
the  Tipton  case  at  all.  The  reason  why  the 
pauper  in  the  Tipton  case  lost  his  birth  settle- 
ment was  because  he  had  been  born  in  a  parish 
which  had  passed  away.  This  pauper  was  born 
in  West  Ham.  and  West  Ham  has  not  passed 
away  in  my  opinion.  West  Ham  has  been  amal- 
gamated with  a  small  oortion  of  another  parish 
which  has  been  joined  on  go  it  and  amalgamated 
with  it;  but  West  Ham,  in  my  judgment,  still 
remains,  and  the  parish  in  which  the  pauper  was 
settled  still  remains,  although  the  boundaries  of 
it  have  been  enlarged.  Now,  what  happened  in 
the  other  case  seems  to  me  to  be  immaterial.  The 
case  of  Beg.  v.  Inhabitants  of  St.  Martin's,  New 
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Barum  {sup.)  is  this :  the  paaper  rained  a  settle- 
ment in  parish  J.,  and  afterwards,  by  Act   of 
Parliament,  that  pariah  was  united  for  all  but 
ecclesiastical  purpose*  with  parish  B.t  by  the  title 
of  the  united  parishes  of  J.  and  B.,  and  it  was 
held  that  the  paaper  was  settled  in  the  united 
parishes.    That  would  have  been  an  authority,  it 
seems  to  me,  for  this :  that  if  all  West  Ham  and 
all  Wanstead  parishes  had  been  joined  together 
with  the  title  of  the  united  parishes  of  West  Ham 
and  Wanstead,  the  paupers  of  both  would  have 
kept   their   settlements  in  the  united  parishes. 
But  what  has  happened  here  is,  that  a  portion  has 
been  taken  off  Wanstead  and  amalgamated  with 
West  Ham.     Has  that  destroyed  West  Ham  so  as 
to  bring  it  within  the  Tipton  case?     I  do  not 
think  so.     It  may  have  destroyed  Wanstead,  and 
I  do    not   say  that  it   has  not.     It  may  have 
destroyed  the  old  parish  of  Wanstead,  and  by 
reason  of  the  Tipton  case  the  paupers  situate  in 
Wans'ead  may  have  lost  their  settlements;  but 
although  one  may  think  that  that  is  so.  I  do  not  see 
that  that  forces  us  to  extend  the  doctrine  (which 
was  reluctantly  accepted  by  the  judges  in  many 
cases)  which  is  laid  down  in  the  Tipton  case  to 
say  that  a  parish  is  destroyed,  or  has  ceased  to 
*xist,  when  you  take  a  part  of  something  else 
and  add  that  part  to  it.     It  i«  quite  enough  to  say 
that  the  Tipton  case  settled  that  if  you  took  away 
sonething  from  the  parish  that  you  destroyed 
that    parish,  but  no  one  yet  says  that  adding 
something  to  a  parish  equally  destroys  it.    Then 
there  is  the  authority  of  Reg.  v.  New  Barum  (sup.) 
for  saying  that  adding  something  to  a  parish  does 
not  destroy  either  of    them.    It  seems  to   me, 
therefore,  that  this  case  is  not  brought  within  the 
rule  which  has  been  laid  down  in  the  Tipton  case, 
and  unless  it  comes  within  that  rule  the  pauper 
is  not  deprived  of  her  settlement,  and  for  that 
reason    I    think    the    London    County    Council 
succeed  as  against  the  parish    of    West    Ham, 
where  the  pauper  still  remains,  in  my  judgment, 
settle! 

Chan nell,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  to  come  to  this,  that  where  settle- 
ments have  been  acquired  in  a  parish  and  that 
parish  is  destroyed,  then  the  settlements  are 
gone  unless  the  authority  which  has  destroyed 
them  has  made  some  provision  for  the  settle- 
ments,  which  ought  of  course  to  be  done.  When 
it  is  not  done,  it  is  because  it  has  been  overlooked ; 
but  there  is  a  provision  which  I  think  meets  the 
case  under  this  Divided  Parishes  Act,  and  which, 
as  far  as  I  can  see,  is  acted  upon  now  because  the 
point  has  turned  up  in  the  courts  and  is  foreseen. 
But  where  the  settlements  are  not  in  fact  pro- 
vided for  by  the  authority,  the  statute,  or  what- 
ever it  is  which  destroys  the  parish,  then  the 
settlements  are  gone.  In  that  case  the  question 
which  one  has  to  consider  is,  what  is  a  destruc- 
tion for  the  purpose  of  producing  that  result. 
Now,  you  have  it  decided  in  the  New  Barum  case 
that  tho  adding  to  one  parish  the  entirety  of 
another  parish  does  not  destroy,  for  this  purpose, 
the  parish  to  which  the  entirety  of  another  parish 
is  added.  What  we  have  to  say  is,  whether  adding 
to  one  parinh  not  the  entirety  of  another  parish 
but  a  portion  of  another  parish,  destroys  the  first 
parish  ;  and  inasmuch  as  the  adding  of  the  entire 
portion  nould  not  destroy  it  I  do  not  see  why  it 
should  ie  Maid  that  the  adding  of  a  part  does  so. 
Consequently  we  are  not  bound  by  that  doctrine, 


and  we  may  follow  the  New  Barum  case  an*  say 
that  it  is  more  applicable  to  this  case  than  the 
other  one.  Upon  that  ground  we  are  able  to 
decide  that  the  settlements  are  not  gone.  Then 
there  is  a  little  addition  to  the  argument,  namely, 
with  regard  to  the  use  of  the  word  amalgamation, 
which  my  learned  brother  has  already  dealt  with, 
and  I  agree  with  what  he  has  said.  I  think 
that,  for  all  purposes,  taking  a  little  bit  from 
Wanstead  ana  incorporating  it  with  West  Ham 
has  not  the  effect  of  destroying  West  Ham. 

Appeal  allowed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitors  for  the  respondents,  Hillearys. 


Tuesday \  April  16, 1901. 

(Before    Lord    Alybkstone,    C.J.    and 
Lawrance,  J.) 

Rex  v.  NobthEastern  Railway 
Company,  (a) 

Criminal  law —  Verdict  —  Misdirection — Staying 
entry  of  judgment — Judgment  not  determining 
rights. 

After  verdict  on  an  indictment  where  the  pro- 
ceedings though  in  form  criminal  are  in  sub- 
stance for  the  asserting  of  civil  rights  of  the 
parties  (even  when  the  verdict  is  due  to  a  mis- 
direction by  the  judge  on  a  point  of  law)  the 
court  will  not  stay  entry  of  judgment  unless 
the  judgment  would  alter  the  rights  of  the  parties 
by  operating  as  an  estoppel  to  a  second  trial  of 
the  matters  in  issue. 

The  N.E.  Railway  Company  were  indicted  for 
obstruction  of  a  highway.  At  the  trial  thejudae 
directed  the  jury  to  acquit  them  on  one  of  the 
counts  on  the  ground  that  they  were  justified 
under  their  special  Act  in  doing  what  was 
alleged  in  such  count  to  be  an  obstruction.  The 
jury  found  a  verdict  for  the  defendants.  The 
prosecutors  obtained  a  rule  nisi  to  stay  entry 
of  judgment  for  the  defendants  on  the  ground 
that  such  direction  was  wrong  in  law. 

Held,  that  such  rule  must  be  discharged,  since, 
whether  the  direction  was  wrong  or  not,  the 
entry  of  the  judgment  would  not  prevent  the  pro- 
secutors from  bringing  a  second  indictment  for 
the  continuance  of  the  alleged  obstruction,  and 
therefore  their  rights  would  not  be  altered  by  it. 

Rule  nisi  calling  upon  the  defendants  to  an 
indictment  to  show  cause  why  the  entry  of  judg- 
ment given  on  the  verdict  should  not  be  stayed 
until  the  court  should  further  order. 

The  facts,  as  far  as  they  were  of  importance  in 
connection  with  the  point  before  the  court,  were 
as  follows : — 

Under  a  certain  lease  granted  by  the  Bishop 
of  Durham  to  the  defendants*  predecessors  in 
title  the  defendants  were  entitled  to  use  for  the 
purposes  of  their  railway  a  tract  of  land  fourteen 
yards  in  width  over  what  was  formerly  a  common, 
and  across  a  highway  over  that  common.  At 
first  only  one  line  of  rails  was  laid  on  this  tract, 
but  in  1874  another  line  was  laid  within  it. 

The  district  council  in  whose  district  the  before- 
mentioned  highway  lay  indicted  the  defendants 
for  an  obstruction  of  the  highway.    There  were 

(«)  Reported  by  J.  Andbbw  STBAHAN.  Esq..  Bu-rister-at-Uir. 
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seven  counts  in  tbe  indictment,  the  first  of  which 
was  in  reference  to  laying  this  second  line  of  rails. 
Tbe  judge  (Ridley,  J.)  at  the  trial  directed  the  jury 
that,  on  the  construction  of  the  special  Act  under 
which  the  railway  had  been  made,  there  was  no 
case  as  far  as  the  first  count  of  the  indictment 
was  concerned,  and  directed  them  to  acquit  on  it. 
The  jury  did  so,  and  on  the  evidence  acquitted 
them  also  on  the  other  six  counts.  The  prose- 
cutors thereupon  obtained  the  rule  nisi. 

Scott  Fox,  E.C.  (Manisty,  E.C.  with  him)  now 
showed  cauBe. — The  verdict  in  this  case  was 
merely  to  the  effect  that,  on  the  evidence  pre- 
sented, the  defendants  were  not  obstructing  the 
highway.  If  the  alleged  obstructions  were  con- 
tinued for  a  single  day  it  would  not  in  any  way 
prevent  the  prosecutors  laying  a  fresh  informa- 
tion. Their  offence — if  they  are  guilty  of  any 
offence — is  a  continuing  offence,  and  on  a  second 
indictment  for  it  the  judgment  in  this  case  could 
not  be  pleaded  in  bar.  The  rule  now  asked  for 
has  never  been  made  except  where  the  judgment 
would  operate  as  an  estoppel  to  any  further  pro- 
ceedings—i.e,  where  it  finally  decided  the  rights  of 
the  parties 

Beg.  v.  Southampton  County,  57  L.  T.  Rep.  261 ; 
19  Q.  B.  Div.  590  ; 

Bex  v.  Wandsworth,  1  B.  &  Aid.  63 ; 

Beg.  v.  Russell,  3  £1.  &  Bl.  943  ; 

Beg.  t.  Johnson,  2  El.  &  £1.  613 ; 

Beg.  t.  Duncan,  44  L.  T.  Rep.  521 ;  7  Q.  B.  Div.  198 ; 

Beg.  v.  Chorley,  12  Q.  B.  515. 

Here  it  is  said  that  the  judge  was  wrong  in  direct- 
ing the  jury  that,  on  the  construction  of  the 
special  Act,  the  second  line  of  rails  could  not  be  an 
obstruction.  I  do  not  admit  that  this  was  a  mis- 
direction, but,  assuming  that  it  was,  a  misdirection 
could  not  possibly  operate  as  an  estoppel  to  a 
second  indictment. 

Tindal  Atkinson,  K.C.  (B.  Glen  and  Bethune 
with  him)  in  support  of  the  rule. — I  do  not  dispute 
that  the  entry  of  judgment  in  this  case  could  not 
operate  as  an  estoppel  to  a  second  indictment.  I 
contend  it  is  not  necessary  to  obtain  the  rule  to 
show  that  the  entry  would  absolutely  preclude  a 
second  trial.  It  is  sufficient  if  it  can  be  shown 
that  at  a  second  trial  we  should  be  greatly  pre- 
judiced by  the  result  of  this  trial.  That  is  the 
effect  of  Lord  Ellenborough's  remark  in  Bex 
y.  Wandsworth  (sup.),  at  p.  66,  that  to  allow 
judgment  to  be  entered  under  such  circum- 
stances would  be  to  send  "the  parties  to 
a  second  trial  with  a  millstone  about  their  neck, 
tiie  weight  of  which  it  would  be  impossible 
to  resist."  Here  I  submit  the  result  of  this 
trial,  while  it  does  not  absolutely  preclude  a 
second  trial,  renders  such  a  trial  hopeless,  because 
the  error  here  arises,  not  from  a  mistaken 
view  of  tbe  facts,  but  from  a  direction  wrong  in 
law  of  the  judge.  He  has  here  construed,  and 
wrongly  construed,  an  Act  of  Parliament.  If  we 
bring  a  second  indictment,  the  ruling  of  tbe  judge 
in  this  trial  will  be  cited  by  the  defendants,  and 
I  submit  the  judge  who  tries  the  second  indict- 
ment will  be  bound  by  this  ruling,  which  we 
contend  is  wrong.  [Lord  Alvbbstone,  C.J. — Is 
there  any  case  where  entry  of  the  judgment  has 
heen  stayed  merely  on  a  misdirection  t>]  In  the 
Southampton  case,  at  p.  599,  the  court  said  that 
there  was  no  misdirection,  but,  if  there  had  been, 
it  would  have  stayed  entry  of  the  judgment.  But, 


even  saving  there  is  no  express  authority  on  the 
point,  why  should  the  entry  of  the  judgment  be 
stayed  when  it  is  due  to  misdirection  P  [Lord 
Alvebstonb,  C.J. — Because,  as  a  matter  of  fact, 
the  direction  of  the  judge  at  one  trial  does  not 
bind  the  judge  at  another  trial.  My  difficulty  is 
that  tbe  principle  of  the  cases  seems  to  be  that  the 
court  will  interfere  only  when  the  judgment 
would  alter  rights.] 

Lord  Alvbbstone,  C.J. — In  this  case  a  rule  has 
been  moved  calling  upon  the  defendants  to  the 
indictment  to  show  cause  why  tbe  entry  of  judg- 
ment given  on  the  verdict  should  not  be  stayed 
until  the  court  should  further  order.  Tbe  effect  or 
object  of  that  rule  is  to  obtain  a  decision  from 
this  court  that  upon  an  indictment  for  obstruction 
to  a  highway  the  proceedings  on  the  indictment 
may  be  stayed  upon  the  ground  that  there  has 
been  some  misdirection  on  the  part  of  the  learned 
judge  in  the  way  that  he  has  left  the  question  to 
the  jury.  The  case  has  been  very  fairly  and 
clearly  argued  by  Mr.  Tindal  Atkinson,  and  he  is 
obliged  to  admit  that  the  case  is  novel  in  so  far 
as  he  asks  us  to  extend  a  practice  such  as  was 
laid  down  by  Lord  EUenborough  in  Bex  v.  Wands- 
worth (sup.)  to  the  case  of  an  indictment  for  ob- 
structing a  highway.  Now,  of  course,  if  we  could 
see  that  the  same  principle  ought  to  apply,  we 
should  not  hesitate  to  lay  down  the  rule,  but,  as  I 
have  ventured  to  point  out  in  the  course  of  the 
argument,  it  seems  to  me  that  there  is  a  broad 
distinction  of  principle  to  show  that  the  same 
considerations  do  not  apply.  In  Bex  v.  Wands- 
worth (sup.)  Lord  EUenborough  appears  to  have 
laid  down  the  rule  that  under  special  circumstances, 
where  rights  would  have  been  affected  by  previous 
proceedings,  he  stayed  proceedings  suspending 
the  effect  of  the  former  verdict,  Decause  great 
injustice  would  arise  from  precluding  further 
discussion ;  and  it  is  important  to  observe  that  he 
referred  to  the  previous  case  in  which  he  had  so 
acted — a  very  peculiar  case— of  Bex  v.  Middlesex, 
reported  in  the  note  at  page  65  of  the  same 
volume,  showing  that  it  was  because  in  law  the 
rights  of  parties  would  be  affected  in  subsequent 
proceeding*  that  he  had  taken  the  step  of  inter- 
fering so  as  to  prevent  the  proceedings  taking 
their  ordinary  course.  Now,  there  have  been  a 
long  series  of  decisions — Beg.  v.  Bussell  (sup.), 
Beg.  v.  Johnson  (sup.),  and  Beg.  v.  Duncan  (sup.) 
— which  were,  I  think,  all  of  them  applications 
for  a  new  trial,  in  which  the  court  has  uniformly 
refused  to  grant  a  new  trial ;  but  it  is  important 
to  point  out  that  even  in  those  cases  the  court 
had  thought  it  right  to  take  the  same  action  as 
Lord  EUenborough  took  in  Bex  v.  Wandsworth 
(sup.).  As  Lord  Coleridge,  C.J.  pointed  out  in  Beg. 
v.  Southampton  County  (sup.),  they  of  course  could 
have  done  so,  as  tbe  rule  moved  in  one  form  would 
not  have  precluded  them  from  giving  a  remedy. 
I  now  come  to  consider  whether  on  principle  we 
ought  to  apply  the  same  rule  and  extend  the  rule 
to  cases  of  obstruction,  and  I  would  point  out  that 
the  reasoning  which  has  been  used  by  the  learned 
judges  in  more  than  one  of  those  cases  would 
seem  to  afford  a  conclusive  argument  against 
our  extending  or  the  granting  of  the  indulgence 
to  such  a  case.  It  was  pointed  out  in  the  case 
in  3  El.  &  Bl.  of  Beg.  v.  Bussell  (sup.)  that— 
the  verdict  determining  no  special  right — the  day 
afterwards  an  indictment  might  have  been  pre- 
ferred to  which  the  present  acquittal  would  have 
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been  no  bar ;  and  I  need  not  refer  to  the  other 
cases  where  the  same  law  is  laid  down,  because  it 
has  been  most  fairly  admitted  by  Mr.  Atkinson 
that,  in  the  event  of  an  indictment  being  preferred 
in  respect  of  the  same  obstruction  being  con- 
tinued, the  present  acquittal  could  not  be  used  as 
any  answer  by  the  defendant  to  those  proceedings. 
Therefore,  as  I  point  out,  it  is  attempted  to 
induce  us  to  extend  the  rule  which  is  applied  in 
cases  where  rights  would  be  affected  to  oases  in 
which  the  rights  would  not  be  affected.  The 
majn  ground  on  which  this  has  been  urged  is  that 
the  difficulty  in  which  the  prosecutors  would  find 
themselves — the  difficulty  which  in  the  Wand** 
worth  case  arose  from  a  different  state  of  circum- 
stances altogether,  from  the  fact  of  then*  having 
been  a  previous  trial— ought  to  induce  us  to 
extend  the  rule,  because  it  is  said  the  learned 
judge  in  this  case  misdirected  the  jury,  and  to  a 
certain  extent  withdrew  even  a  part  of  the  case 
from  their  consideration.  Speaking  for  myself, 
of  course  I  express  not  the  slightest  opinion  as 
to  whether  there  was  a  misdirection.  We  have 
not  heard  either  side  upon  that  at  length,  and 
for  the  purposes  of  my  judgment  I  told  Mr. 
Atkinson  to  assume  that  be  could  establish  that 
there  had  been  a  misdirection.  In  my  opinion 
the  fact  that  the  judge  had  misdirected  would 
not  be  sufficient  to  justify  the  court  in  staying 
the  proceedings  in  a  previous  indictment,  nor 
remove  the  so-called  difficulty  in  the  way  of 
future  proceedings.  Misdirection  is  the  direction 
of  the  judge  upon  the  evidence  before  him,  and 
applying  the  law  to  the  facts  that  are  before  him. 
It  is  not  a  case  in  which  the  learned  judge  has 
given  a  judgment  which  will  finally  determine 
the  rights  of  the  parties.  The  learned  judge  has 
upon  the  facts  before  him  directed  the  jury  with 
reference  to  what  his  view  was  of  the  legal  rights 
applicable  to  those  facts.  Mr.  Atkinson  says  any 
other  judge  who  tries  another  indictment  will  feel 
himself  bound  to  adopt  exactly  the  same  view  of 
the  law  which  Ridley,  J.  expressed.  All  I  can  say 
is  th»t  I  do  not  think  any  judge  would  feel 
himself  so  bound.  He  would  endeavour  to  apply 
to  the  f acts  then  before  him  his  view  of  the  law, 
and  it  would  certainly  be  a  very  startling  rule  if 
it  were  to  be  supposed  that  we  were  to  sit  here, 
there  be<ng  a  verdict  of  acquittal,  to  consider 
whether  or  not  the  parties  would  be  prejudiced 
because  there  may  be  some  expression  of  a  learned 
judge  which  may  amount  to  misdirection  when 
the  case  comes  to  be  further  examined.  I  would 
point  out  that  in  Beg.  v.  Duncan  it  is  true  the 
application  was  for  a  new  trial,  but  still  that 
Application  was  refused  although  it  was  based 
upon  misdirection,  and,  as  I  have  pointed  out,  the 
Lord  Chief  Justice,  in  the  Southampton  case, 
indicated  that  of  course  in  a  proper  case  the 
oourt,  although  the  application  was  for  a  new  trial, 
would  have  adopted  the  course  which  Lord  Ellen- 
borough  adopted  and  which  they  approved,  and 
have  stayed  the  proceedings.  Of  course,  we  are 
not  expressing  any  opinion  that  there  was  a  mis- 
direction, but,  even  assuming  there  was,  in  my 
opinion,  inasmuch  as  the  prosecutors  can  to- 
morrow take  proceedings  in  respect  of  the  obstruc- 
tion, it  would  be  a  very  wrong  thing  to  extend  the 
rulo  of  arresting  the  entry  of  judgment  to  a  case  in 
which  no  rights  had  been  finally  detei  mined,  but 
the  only  question  has  been  the  question  of  whether 
the  jury  thought  there  was  obstruction  or  not.    I 


will  only  add  that  there  seems  to  be  a  further 
broad  distinction  of  principle,  because,  as  has 
been  pointed  out  in  the  course  of  the  argument, 
the  parties  can,  by  informing  the  Attorney-  General, 
obtain  the  use  of  the  Attorney-General's  name, 
and  then  proceedings  can  be  taken  in  respect  of 
that  obstruction  which  can  be  carried  to  the 
Superior  Courts  and  to  the  House  of  Lords  if 
necessary,  so  that  any  rule  of  the  learned  judge 
can  be  filially  determined  on  th»  question.  In  my 
judgment  we  should  do  wrong  if  we  were  to  make 
this  rule  absolute,  and  therefore  I  think  the  rule 
ought  to  be  discharged. 

Law&ahcb,  J.— I  entirely  agr+e. 

Bule  discharged. 

Solicitors  for  the  prosecutors,  G.  Reader  and 
Co.,  for  John  McCartan,  Durham. 

Solicitor  for  the  defendants,  A.  Kaye  Butter- 
worth. 


Friday,  April  19, 1901. 

(Before  Lord  Alvbbstonb,  C.J.  and 
Lawbastcb,  J.) 

Stiff  (app.)  v.  Bilunoton  (reap.),  (o) 
Game— "Search  or  pursuit"— Game    Act    1831 
1  A  2  Will.  4,  c.  32),  «.  30. 

In  order  to  support  a  conviction  under  sect.  30  of 

the  Game  Act  1831  for  trespassing  in  the  day- 

time  in  search  or  pursuit  of  game,  it  is  not 

necessary  to  prove  that  the  searching  and  pur- 

suing  was  with  the  intention  to  kill  at  the  time. 

Case  stated  on  an  information  preferred  by  the 

respondent  against  the  appellant  under  sect.  30  of 

1  &  2  Will.  4,  o.  32,  charging  him  with  trespassing 

by  unlawfully  being  in  the  daytime  upon  certain 

land  in  search  of  game. 

The  respondent  was  in  the  employment  of  one 
Barford,  who  was  the  owner  of  the  sporting  rights 
over  certain  land  at  Sundon. 

The  appellant  was  a  keeper  in  the  employment 
of  one  Sievier,  who  was  the  tenant  of  and  had  the 
right  of  sporting  over  the  adjoining  land. 

The  appellant  was  seen  to  come  from  Sievier** 
land  on  to  Barford's,  having  with  him  a  retriever 
dog.  The  appellant  beat  the  hedge  on  Barford's 
land,  and  the  dog  searched  the  whole  length  of 
the  land. 

The  appellant  said  he  was  acting  under  his 
master's  orders,  and  he  believed  that  his  master 
wanted  him  to  be  caught. 

Barford  bred  pheasants  for  the  purpose  of  his 
shooting,  and  though  no  nests  had  been  seen  on 
the  land  in  question,  this  season  pheasants  and 
game  were  on  the  land. 

The  land  comprised  about  sixty  acres,  divided 
into  four  plots.  It  was  a  detached  portion  of 
Barford's  shooting,  and  was  surroundea  on  three 
sides  by  Sievier's  shooting  and  on  the  other  side 
by  a  railway,  beyond  which  Barford  had  other 
snooting. 

One  portion  of  this  land,  containing  about  four 
acres,  was  sown  with  mustard,  but  it  was  so  sown 
by  the  farmer  who  was  the  tenant  of  the  land,  and 
not  by  Barford,  who  had  the  sporting  rights. 

The  appellant  gave  evidence,  admitting  that  he 
went  upon  the  land  in  question,  and  stated  that 
he  acted  upon  instructions.     He  had  a  retriever 

(•)  Reported  by  W.  db  B.  Hsrbut,  Raq.,  Barriiter-«t-L*w. 
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dog  with  him,  but  denied  that  he  beat  the  hedge 
-or  that  his  dog  hunted. 

It  was  contended  on  behalf  of  the  appellant 
that  there  was  no  evidence  that  the  appellant 
was  in  search  of  game;  that  it  was  necessary  to 
prove  that  he  was  searching  for  game  for  the 
purpose  of  killing  or  taking  it ;  that  the  appellant 
had  gone  on  the  land  for  the  purpose  of  raising 
the  question  whether  the  respondent's  employer 
was  entitled  to  plant  the  land  with  mustard  for 
the  purpose  of  attracting  pheasants  from  the 
adjoining  land. 

No  evidence  was  given  by  the  appellant  in 
support  of  this  last  contention. 

The  justices  found  as  facts  (1)  that  the  appel- 
lant trespassed  upon  the  land;  and  that  there 
was  game  on  the  land ;  (2)  that  he  trespassed  in 
search  of  game ;  (3)  that  there  was  no  evidence  of 
a  bond  fide  claim  of  right ;  and  (4)  that  if  it  was 
material  he  acted  under  the  instructions  of  his 
employer. 

They  thereupon  convicted  the  appellant. 

By  the  Game  Act  1831  (1  &  2  Will.  4,  c.  32), 

And  whereas,  after  the  commencement  of  this  Aot 
game  will  become  an  artiole  which  may  be  legally  bought 
and  sold,  and  it  is  therefore  just  and  reasonable  to 
provide  some  more  summary  means  than  now  by  law 
exists  for  protecting  the  same  from  trespassers ;  be  it 
therefore  enacted  that  if  any  person  whatsoever  shall 
commit  any  trespass  by  entering  or  being,  in  the  day- 
time, upon  any  land  in  search  or  pursuit  of  game  .  .  . 
sash  person  shall,  on  oonviotion  thereof  before  a  justice 
of  the  peace,  forfeit,  &e. 

Sturges  for  the  appellant. 

8timson  for  the  respondent. 

Lord  Alvbbstonb,  O.J.— In  this  case  the 
justices  have  found  that  the  appellant  trespassed 
on  the  land,  that  there  was  game  on  the  land,  and 
that  the  appellant  trespassed  in  search  of  game. 
We  are  asked  to  say  that  the  words  "  search  '  and 
"pursuit"  in  the  section  are  limited  to  searching 
and  pursuing  with  an  intention  to  kill  at  the  time, 
and  that  there  was  no  evidence  of  that.  I  think 
it  would  be  very  dangerous  to  lay  down  any  such 
rule  as  to  the  meaning  of  those  words.  I  am 
clearly  of  opinion  that  we  cannot  say  the  magis- 
trates were  wrong  in  finding  as  they  have  done. 

Uwbasc.,  J.  concurred.    Appe<U  dimiued. 

Solicitors:  F.  Hastings  Dauney ;  Neve  and 
Beck. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVOBCE    BUSINESS. 

Tuesday,  March  5, 1901. 

(Before  Sir  F.  Jbuns,  President,  and  Babnbs,  J.) 

Charter  v.  Chabtbb.  (a) 
Appeal— Married   woman— Desertion — Summary 
Jurisdiction  {Married  Women)  Act  1895  (58  & 
59  Vict  c.  39),  s.  4— Costs  of  appeal. 

If  a  wife  leaves  her  husband  in  consequence  of  a 
mere  expression  on  his  part  that  she  can  go 
where  she  likes  and  do  what  she  likes,  and  then 
refuses  to  return  home  at  his  request,  the 
husband  is  not  guilty  of  desertion. 

(a)  Reported  by  J.  A.  Slatbb,  Baq.,  Barrlatsr-at-Lew. 

Mao.  Cab.— Vol.  XX. 


To  constitute  desertion,  although  it  is  not  actually 
necessary  that  the  husband  should  drive  his 
wife  away  from  him,  there  must  be  an  inten- 
tion on  his  part  to  break  off  matrimonial 
relations. 

Thib  was  an  appeal  of  the  husband,  George 
William  Charter,  from  a  conviction  dated  the 
21st  Jan.  1901,  under  the  Summary  Jurisdiction 
(Married  Women)  Act  1895,  by  the  metropolitan 
magistrate  sitting  at  ClerkenwelL 

The  appellant  was  summoned  on  the  7th  Jan. 
by  his  wife,  under  sect.  4  of  the  Act,  for  persistent 
cruelty  to  her  and  wilful  neglect  to  provide 
reasonable  maintenance  for  her,  whereby  she  had 
been  caused  to  leave  and  live  separately  and  apart 
from  him. 

The  magistrate  was  not  satisfied  as  to  the 
charge  of  cruelty,  and  amended  it  to  one  of 
desertion. 

In  her  evidence  at  the  police-court  Mrs. 
Charter  said : 

On  the  morning  of  the  30th  Sept.  we  had  some  words. 
He  said  I  had  deceived  him,  and  had  he  known  of 
it  I  should  not  have  occupied  his  room.  That  afternoon 
he  abused  me  and  said  he  was  reaolved  to  have  a 
separation,  and  that  I  should  not  oooupy  his  room  that 
night.  He  aaid  I  oould  go  where  I  liked  and  do  what 
I  liked.  He  threw  my  things  out  of  the  room,  and 
next  morning  I  left  him.  I  took  him  at  his  word  whan 
he  said  he  would  have  a  separation  and  that  I  oould  go 
where  I  liked.  Because  of  what  he  said  and  what  had 
happened  previously  I  left  him — not  on  aooount  of  his 
having  neglected  to  maintain  me.  Had  he  not  said  I 
might  go  I  should  not  have  gone.  After  I  left  he  tried 
to  get  me  back,  but  I  refused  to  return. 

The  appellant  in  person. — There  was  not  the 
slightest  evidence  given  in  support  of  the  charge 
of  desertion.  He  had  been  married  for  twenty- 
nine  years,  and  his  wife  left  him  after  a  slight 
quarrel  last  year.  He  offered  to  take  her  back, 
but  she  declined  to  return  home.  He  received  a 
letter  from  her  on  the  31st  Oct.  in  whioh  she  said, 
"  It  is  stated  that  you  wish  to  induce  me  to  rejoin 
you.  Since  the  night  of  September  SO,  when  you 
refused  me  my  room  and  told  me  I  oould  go 
where  I  liked  and  you  would  maintain  me,  I  had 
no  alternative  but  to  leave  you.  As  you  have  not 
accepted  my  offer  to  abrogate  our  marital  rights 
by  private  agreement,  the  matter  is  now  in  the 
hands  of  my  solicitors."  The  learned  magistrate 
came  to  the  conclusion  that  his  wife  did  not  wish 
to  live  with  him,  and  thereupon  convicted  him  of 
desertion. 

H.  T.  Kemp  for  the  respondent. — The  order  of 
the  learned  magistrate  was  right.  There  was 
evidence  of  persistent  cruelty  extending  over  a 
number  of  years,  although  there  was  not  evidence 
before  him  that  it  was  the  cruelty  and  neglect  of 
the  husband  which  had  caused  her  to  leave  and 
live  separately  and  apart,  as  required  by  sect  4 
of  the  Aot  of  1895.  Me  came  to  the  conclusion 
that  there  was  no  evidence  of  desertion  and 
amended  the  summons.  The  appellant  had  every 
opportunity  of  meeting  the  fresh  charge,  as  the 
magistrate  granted  an  adjournment. 

The  Pbbbidbb t. — From  the  wife's  evidence  at 
the  police-court  it  seems  to  me  that  there  was  a 
separation  by  consent.  There  is  the  wife's  own 
admission.  "He  tried  to  get  me  back,  but  I 
refused."  1  cannot  understand  on  what  ground 
the  magistrate  found  desertion. 
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H.  T.  Kemp  referred  to  the  following  cases  on 
the  question  of  desertion : 

Graves  v.  Grave*,  10  L.  T.  Bep.  273 ;  3  8w.  A  Tr. 
350; 

Dickinson  v.  Dickinson,  62  L.  T.  Bep.  830  ; 

Bradshato  v.  Bradtfcaw,  75  L.  T.  Bep.  391 ;  (1897) 
P.  24; 

Piztala  v.  P*3*ata,  12  Times  L.  Bep.  451 ; 

Koch  v.  Koch,  81  L.  T.  Bep  61 ;  (1899)  P.  221 ; 

8ickert  y.  Sickert,  81  L.  T.  Bep.  495 ;  (1899)  P. 
278. 
The  President.— It  appears  to  me  that  in 
this  case  there  was  not  the  slightest  evidence  of 
desertion.  The  learned  magistrate  was  perfectly 
right  in  coming  to  the  conclusion  that  the  wife 
did  not  leave  and  live  separately  and  apart  from 
her  husband  in  consequence  of  his  cruelty  and 
neglect ;  but  when  he  came  to  consider  the  ques- 
tion of  desertion,  he  seems  to  have  gone  back 
on  his  former  decision  and  to  have  formed  the 
opinion  that  the  wife  was  perfectly  justified  in 
refusing  to  return  home.  It  is  clear  law  that 
desertion  by  a  husband  does  not  necessarily 
mean  that  he  has  actually  turned  his  wife  out 
of  doors.  It  is  sufficient  to  constitute  desertion 
if  his  conduct  is  such  as  to  compel  her  to  leave 
his  house.  The  principle  which  underlies  the 
cases  is  the  intention  of  the  husband  to  break  off 
matrimonial  relations.  In  the  present  case  there 
was  a  quarrel,  and  the  husband  said :  "  Go  where 
you  like ;  do  what  you  like."  The  wife  "  took  him 
at  his  word,"  to  use  her  own  phrase,  and  when  he 
asks  her  to  return  home  she  refuses  to  do  so.  It 
is  obvious  that  the  wife  went  away  of  her  own 
free  will,  and  not  because  she  was  compelled  to  do 
so.  The  separation  was  not  contrary  to  the 
wishes  of  the  wife,  but  was  really  at  the  time  a 
separation  by  mutual  consent.  The  appeal  must 
therefore  be  allowed. 

Barnes,  J.  agreed. 

On  the  authority  of  Medioay  v.  Medway  (19 
Mag.  Oas.  595 ;  82  L.  T.  Rep.  627 ;  (1900)  P.  141) 
the  husband,  although  successful,  was  ordered  to 
pay  the  costs  of  the  appeal. 

Solicitor  for  the  respondent :  B.  T.  Baker. 


CROWN  CASES  RESERVED. 

Thursday,  Dec.  20,  1900. 

(Before  Lord  Alverstonb,  G.J.,  Bruce, 
Ridley,  Bioham,  and  Darling,  JJ  ) 

Reg.  v.  Kane,  (a) 

Criminal  law  — Agent  —  Larceny  by  agent— 
"  Banker,  merchant,  broker,  or  attorney  " — Direc- 
tion in  writing — Larceny  Act  (24  &  25  Vict, 
c.  96),  e.  75. 

The  Larceny  Act  (24  &  25  Vict  c.  96),  s.  75,  enacts 
that  "whosoever  having  been  intrusted,  either 
solely  or  jointly  with  any  other  •person,  as  a 
banker,  merchant,  broker,  attorney,  or  other 
agent  with  any  money  or  security  for  the  pay- 
ment of  money,  with  any  direction  in  writing  to 
apply,  pay,  or  deliver  such  money  or  security  " 
for  any  purpose  or  to  any  person  specified  in 
such  direction,  shall  convert  it  to  his  own  use  or 
benefit,  shall  be  guilty  of  a  misdemeanour. 

(a)  Reported  by  A.  A.  Bkthuni,  Eeq.,  Barrister-at-Law. 


The  section  applies  only  to  persons  of  the  occupa*- 
tions  named  therein,  ana  the  words  "  or  other- 
agent  "  refers  to  occupations  ejusdem  generis. 

Reg.  v.  Portugal  (16  Q.  B.  Div.  487)  approved. 

Qussre:  Whether  a  document  in  the  form  of  a 
receipt  signed  by  the  person  charged  is  a  direc- 
tion in  writing  within  the  meaning  of  the 
section. 

This  case,  stated  by  Ridley,  J ,  was,  so  far  as  i* 
material,  as  follows : 

The  prisoner  Lewis  Kane  was  indicted  at  the- 
Central  Criminal  Court  on  an  indictment  contain- 
ing four  counts,  charging  him  in  the  first  count 
for  that  he,  having  been  entrusted  as  an  agent  by 
Elizabeth  Mary  Williamson  with  a  certain  security 
for  the  payment  of  money — to  wit,  for  an  order 
of  payment  of  the  sum  of  602.,  with  a  certain 
direction  in  writing  to  apply  such  security  to  a 
certain  purpose  specified  in  such  direction,  to  wit* 
for  the  application  of  sixty  shares  in  the  Baker- 
street  and  Waterloo  Railway — unlawfully,  in 
violation  of  good  faith  and  contrary  to  the  term* 
of  such  direction,  did  convert  such  security  to  hie 
own  use  and  benefit  contrary  to  the  provisions  of" 
the  first  branch  of  sect.  75  of  the  Larceny  Act 
1861  (24  &  25  Vict  c.  96). 

The  other  three  counts  of  the  indictment  varied 
the  charge  by  describing  the  thing  converted  to 
be  "  the  proceeds  of  such  security,  and  the  con- 
version to  be  "  to  the  use  and  benefit  of  a  person 
other  than  the  said  Elizabeth  Mary  Williamson.'* 

The  prisoner  was  stated  to  be  a  conjurer  and  a 
thought-reader,  and  in  Nov.  1900  made  the 
acquaintance  of  the  prosecutrix  at  an  hotel 
where  they  were  both  staying.  On  the  13th 
Nov.  he  called  her  attention  to  an  advertisement 
relating  to  the  Baker-street  and  Waterloo  Rail- 
way Company,  in  which  he  said  he  was  himself 
going  to  invest,  and  that  it  was  a  safe  thing  and 
would  pav  good  interest.  He  further  eaidthat- 
he  was  going  to  apply  for  sixty  shares  for  himself, 
and  advised  the  prosecutrix  to  make  an  applica- 
tion for  a  similar  number. 

The  prosecutrix  in  the  prisoner's  presence  wrote- 
out  a  cheque  for  60Z.,  which  ran  as  follows  : 

14,  Hiffh-atreet,  W.,  London,  Nov.  13th,  1900.— 
No.  B.  192,064.— Parr's  Bank  limited,  Notting  Hill 
Branoh. — Pay  L.  Kane  or  order  sixty  pounds  only — 

601.  0*.  0d.— E.  M.  Williamson,  Head  Offioe,  Bartho- 
lomew-lane, London,  EC. — (Reverse  side)  Lirowia 
Kani. 

Whilst  the  prosecutrix  was  writing  the  cheque 
the  prisoner  asked  her  not  to  cross  it,  as  he  said 
the  application  list  closed  that  afternoon,  and  it 
was  necessary  to  pay  cash  with  the  application  in 
order  to  secure  the  shares. 

Upon  these  representations  the  prosecutrix 
handed  the  cheque  to  the  prisoLer,  and  on  the 
same  afternoon  asked  him  for  a  receipt  for  the 

602.  represented  by  the  cheoue  when  the  prisoner 
wrote  out  a  receipt  in  the  following  words : 

Beoeived  of  Mrs.  Williamson  601.  for  the  application 
of  sixty  shares  in  the  Baker-street  and  Waterloo  Rail- 
way, to  be  returned  if  those  shares  are  not  obtainable. — 
Professor  L.  KjlNI,  13th  Nov.  1900. 

On  this  document  was  a  receipt  stamp  cancelled 
by  the  figures  13/11/00  being  written  by  the- 
prisoner  upon  it. 

The  prisoner  made  no  application  for  the  shares- 
in  the  company,  but  himself  cashed  the  cheque,. 
and  used  the  proceeds  for  purposes  of  his  own. 
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The  substantial  question  raised  at  the  trial  was 
-whether  the  document  signed  by  the  prisoner 
when  taken  together  with  the  cheque  given  to  him 
by  Hie  prosecutrix  was  such  a  direction  in  writing 
as  to  bring  the  offence  of  the  prisoner  within  the 
iirat  part  of  the  75th  section  of  the  Larceny  Act. 

The  jury  convicted  the  prisoner,  and  the  learned 
judge  reserved  the  question  whether  the  cheque 
and  the  receipt  given  by  the  defendant  consti- 
tuted a  direction  in  writing  within  the  meaning 
of  the  section. 

C.  W.  Mathews  for  the  Grown. — The  conviction 
cannot  be  supported ;  it  has  already  been  decided 
in  Beg.  v.  Portugal  (16  Q.  B.  Div.  487)  a  case 
which  was  not  cited  at  the  trial,  that  sect.  75  of 
the  Larceny  Act  only  applies  to  persons  who 
carry  on  business  as  bankers,  merchants,  brokers, 
or  attorneys,  or  businesses  ejusdem  generis. 

Trover*  Humphrey;  for  the  defendant,  d}d  not 
argue. 

Lord  Alvbrotonb,  C.J.— Although  the  deci- 
sion in  Beg.  v.  Portugal  is  not  binding  upon  us, 
we  should  follow  it,  and  the  conviction  must 
therefore  be  quashed.  But  the  point  reserved  by 
the  case  is  one  on  which  a  decision  is  necessary, 
and  should  be  brought  before  us   on  another 


Bruce,  Ridley,  Bigham,  and  Dablino,  JJ. 
-concurred. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 
Solicitors  for  the  defendant,  Osborn  and  Osborn. 


Saturday,  March  30, 1901. 
(Before   Lord   Alvbrstonb,  O.J.,  Mathbw, 
Lawrancb,  Bruce,  and  Ridley,  JJ.) 
Bex  v.  Hamilton,  (a) 
Criminal  law—Forgery — Common  law  misdemea- 
nour—Imprisonment with  hard  labour — Juris* 
diction  to  inflict— 14  A  15  Vict.  e.  100,  s.  29. 

The  jurisdiction  to  inflict  the  sentence  of  imprison- 
ment with  hard  labour  depends  upon  statute. 
The  common  law  misdemeanour  of  forgery  is 
therefore  not  so  punishable,  because  it  is  not  one 
of  the  offences  specified  in  H  I  15  Vict  c.  100, 
*.  29.  A  forgery  committed  with  the  intention 
of  concealing  the  misappropriation  of  property 
is  not  the  commission  of  a  cheat  or  fraud  within 
the  meaning  of  that  section. 

'The  facts  in  this  case,  which  was  stated  by  the 
Common  Serjeant  for  the  City  of  London,  were  as 
follows  :— 

The  prisoner  Hamilton  had  been  employed  by 
one  Cobb  to  collect  subscriptions.  He  collected  and 
fraudulently  misappropriated  a  number  of  sums 
of  money  contributed  \j  various  donors.  Being 
ordered  in  a  County  Court  action  to  render  an 
account,  he  delivered  to  Cobb  a  document  which 
be  represented  as  a  list  of  tbe  subscriptions  he 
had  received,  but  which  was  in  fact  a  libt  of  the 
names  of  tbe  donors  with  amounts  set  out  smaller 
than  those  they  had  actually  contributed.  In 
«ome  cases  Hamilton  had  altered  the  names  of 
the  donors,  his  object  being  to  oonceal  his  mis- 
appropriations. He  was  convicted  on  an  indict- 
ment which  charged  the  common  law  misdemea- 
nor of  forging  and  altering  certain  writings  with 

(«j  Reported  by  A.  A.  Bmthuhi.  Esq.,  Barrlrter-at-Lftw. 


intent  to  defraud,  but  did  not  charge  any  of  the 
offences  specified  in  14  &  15  Vict.  o.  100,  s.  29. 

The  Common  Serjeant  postponed  judgment, 
and  stated  the  case  for  the  opinion  of  the  court 
on  the  question  whether  he  had  power  to  pass  a 
sentence  of  imprisonment  with  hard  labour. 

No  counsel  having  been  instructed,  Herman 
Cohen,  as  amicus  curiae,  referred  the  court  to 

Bassell  on  Crimes,  6th  edit,  vol.  2,  p.  467  ; 

Hawkins'  P.  C.  Bk.  1,  o.  70  (11)  and  o.  71  (4)  ; 

2  East's  P.  C.  819,824; 

B.  v.  Minister  and  Churchwardens  of  St.  Botolph, 
Bishopsgate,  1  Wm.  Bl.  442. 
Lord  Alvbrstonb,  C.J.— We  are  obliged  to 
Mr.  Cohen,  who,  having  appeared  for  the  prosecu- 
tion in  the  court  below,  has  assisted  us  by  citing 
the  authorities  to  us.  In  my  opinion,  however, 
the  prisoner  cannot  be  punished  with  hard  labour. 
He  was  indicted  for  forgery  at  common  law ;  if  he 
had  been  indicted  for  a  cheat  or  fraud  he  might 
have  been  so  punished  because  of  the  provisions 
of  sect.  29  of  14  &  15  Vict  c.  100.  But  the  ques- 
tion is  whether,  having  been  convicted  of  forgery 
on  this  indictment,  he  can  be  punished  with  hard 
labour.  The  indictment  does  not  allege  that  he 
obtained  the  property  by  a  cheat  or  fraud,  which 
is  an  offence  provided  for  by  sect.  29.  I  think, 
therefore,  that  the  Common  Serjeant  would  have 
been  wrong  if  he  had  punished  this  man  with 
hard  labour. 

Mathbw,  J. — The  statute  applies  to  cheating 
at  common  law.  Cheating  seems  to  me  to  mean 
obtaining  property  by  deceitful  means,  and  the 
definition  of  *'  forgery  "'  in  Hawkins'  Pleas  of 
the  Crown  appears  to  me  to  be  too  wide.  The 
particular  crime  to  be  punished  under  this  indict- 
ment was  the  prisoner's  concealing  by  forgery  the 
fact  that  he  had  obtained  property  by  a  cheat  or 
fraud. 

Lawbance,  Brucb,  and  Ridley,  JJ.  con- 
curred. 


♦ 
COURT    OF    APPEAL. 

March  18, 19,  20,  and  April  1, 1901. 

(Before  Smith,  M.R.,  Collins,  and 

Rombr,  L. JJ.) 

Rex  v.  Cockbrton  ;  Ex  parte  Hamilton  and 

others,  (a) 

APPEAL  FROM  THE  QUEEN'S  BENCH  DIVISION. 

Education — School  board — Elementary  education 
—Science  and  art  classes — Day  schools— Even- 
ing continuation  schools — Payment  of  expenses 
out  of  rates  and  school  fund — Legality — Elemen- 
tary Education  Acts  1870  to  1891— Technical 
Instruction  Acts  1889  to  1891— Education  Code 
(1890)  Act  1890. 

A  school  board,  as  a  statutory  corporation,  has  no 
power  to  provide  science  and  art  schools  or 
classes  for  teaching  the  education  prescribed  by 
the  directory  of  the  Science  and  Art  Department, 
either  in  day  schools  or  in  evening  continuation 
schools,  and  to  pay  the  expenses  thereof  out  of 
the  school  board  rate  or  school  fund. 
(a)  Reported  by  J.  H.  Williams,  Esq.,  B*rri*ter-*t-L*w 
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This  was  an  appeal  by  the  applicants  from  the 
order  of  a  divisional  Court  (Wills  and  Kennedy, 
JJ.)  discharging  a  rale  »*•*  for  a  certiorari  to 
bring  up  and  quash  certain  certificates  of  dis- 
allowances and  surcharges  made  by  the  auditor 
of  the  accounts  of  the  London  School  Board. 

The  applicants  for  the  certiorari  were  three 
members  of  the  London  School  Board  upon 
whom  the  surcharges  in  question  were  made. 

The  total  expenditure  of  the  board  for  the  half 
year  ending  the  29th  Sept  1898  amounted  to  the 
sum  of  1,582,5042.  18*.  3d.,  out  of  which  a  con- 
siderable sum  represented  expenditure  incurred 
by  the  board  in  connection  with  day  and  evening 
science  and  art  schools  and  classes  and  schools  of 
science  maintained  and  registered  under  the 
Science  and  Art  Department. 

The  auditor  held  his  audit  during  the  months 
of  Feb.,  March,  April,  May,  and  June  1899,  and 
heard  the  representatives  of  certain  schools  and 
ratepayers,  and  after  taking  time  to  consider  his 
decision  disallowed  seven  separate  sums  selected 
as  representative  or  test  items,  and  entered  and 
charged  in  the  accounts  of  the  board  for  the 
half  year,  as  being  payments  illegally  made  out 
of  the  funds  of  toe  board,  and  surcharged  the 
sums  upon  members  of  the  board. 

Three  of  the  sums  selected  by  the  board  for 
the  purposes  of  this  case  were  surcharged  upon 
the  applicants  respectively. 

The  three  sums,  and  the  auditor's  reasons  for 
disallowing  them,  appear  in  the  auditor's  certifi- 
cates. 

On  the  5th  Dec.  1899  an  order  nisi  was  made 
by  a  divisional  court  calling  upon  the  auditor  to 
show  cause  against  the  issue  of  a  writ  of 
certiorari  to  remove  into  the  Queen's  Bench 
Division  the  three  aforesaid  disallowances  and 
surcharges  made  by  the  auditor  as  against  the 
applicants. 

On  the  31th  Jan.  1900  an  order  was  made  by 
the  court  that  the  corporation  of  the  city  of 
London  should  be  at  liberty  to  show  cause 
against  the  writ  of  certiorari,  and  that  the  facts 
should  be  stated  in  the  form  of  a  special  case  for 
the  decision  of  the  court,  and  on  the  24th  May 
1900  an  order  was  made  by  the  court  that  the 
Camden  School  of  Art  and  Science  Corporation 
should  be  heard  in  the  argument. 

All  the  above-mentioned  three  sums,  the  pay- 
ment of  which  had  been  disallowed  by  tbe 
auditor,  had  been  paid  out  of  the  school  fund  of 
the  board  referred  to  in  sect.  53  of  the  Elemen- 
tary Education  Act  1870. 

The  three  sums  were  more  particularly  expended 
in  maintaining  and  keeping  efficient  science  and 
art  schools  and  classes  which  were  held  in  build- 
ings provided  and  maintained  by  the  board,  the 
first  being  the  sum  of  32Z.  6*.  lOd.  paid  to  Mr. 
Langman  for  salary  as  drawing  instructor.  He 
was  appointed  by  a  resolution  of  the  board,  dated 
the  2oth  March  1889,  and  it  was  provided  that 
he  should  give  his  whole  time  to  the  work  at  a 
salary  of  300Z.  per  annum,  rising  by  annual 
increases  of  5£.  to  a  maximum  of  3502.  per  annum 
together  with  travelling  expenses. 

At  Lady  Day  1898  Mr.  Langman  had  under  his 
supervision  the  instruction  in  drawing  in  491 
departments  of  schools  (namely,  225  boys'  depart- 
ments, 224  girls'  departments,  and  forty-two 
mixed  departments),  containing  altogether 
190/268  scholars  under  instruction  in  diawiug, 


and  also  six  pupil  teachers'  schools  eontaining- 
1422  pupil  teachers. 

The  principal  part  of  Mr.  Langmau's  time  was 
given  to  the  supervision  of  drawing,  in  accordance 
with  the  coda  of  regulations  for  day  schools  under 
the  Education  Department.  Among  the  classes- 
and  schools  so  supervised  by  him  were  art  schools 
and  classes  under  the  Science  and  Art  Depart- 
ment of  the  Committee  of  Council  of  Education. 

A  directory  published  by  the  Science  and  Art 
Department,  containing  the  provisions  under 
which  science  and  art  schools  and  classes  were 
carried  on  under  the  department  during  the  half- 
vear  ending  Michaelmas  1898  was  referred  to  as- 
forming  part  of  the  case. 

The  second  of  the  three  sums  was  the  sum  of  42. 
paid  to  Mr.  Crick  for  special  instruction  in 
chemistry  at  the  science  class  No.  7229,  held  at 
the  Medburn-street  evening  continuation  school. 
Mr.  Crick  was  appointed  by  a  resolution  of  tho 
board,  dated  the  21st  Oct  1897.  Under  that 
resolution  Mr.  Crick  taught  theoretical  and  prac- 
tical chemistry  in  evening  schools  under  the  Science 
and  Art  Department.  A  large  part  of  Mr.  CrickV 
duty  was  to  supervise  the  science  classes  held  in. 
day  schools  and  evening  continuation  schools. 
From  a  certificate  sent  in  to  the  Science  and 
Art  Department  on  behalf  of  the  board,  contain- 
ing the  arrangements  for  the  session  1897-8,  it 
appeared  that  forty-four  students  attended  the 
science  class  No.  7229,  and  paid  a  fee  of  4s.  each 
for  instruction  in  science. 

The  third  of  the  three  sums  was  the  sum  of  58Z. 
paid  to  the  Polytechnic  for  Soienoe  and  Art 
Examination  Papers  (B.  Mitchell,  local  secre- 
tary}. Mr.  Mitchell  was  nominated  and  appointed 
local  secretary  in  Feb.  1898  under  clause  23  of  the 
directory.  This  sum  of  582.  was  a  payment  made 
to  the  polytechnic  as  remuneration  for  Mr. 
Mitchell's  services  as  local  secretary,  and  for  the 
services  of  his  assistants  and  superintendents  in. 
conducting  the  science  and  art  examinations  held 
in  accordance  with  the  directory  at  several  schools 
in  May  1898,  and  consisted  of  a  charge  of  6d.  for 
each  student  presenting  himself  or  herseif  for 
examination. 

Until  the  1st  April  1900,  when  the  Board  of 
Education  Act  1899  came  into  force,  the  Educa- 
tion Department,  which  was  controlled  hy  the 
Lords  of  the  Committee  of  the  Privy  Council  on 
Education,  comprised  two  establishments  or 
departments,  one  of  which  (called  "  the  Education 
Department  at  Whitehall")  administered  the 
annual  Parliamentary  grant  made  for  public 
education  (including  education  at  public  elemen- 
tary schools),  and  tbe  other  (called  "  the  Science 
and  Art  Department  at  South  Kensington") 
administered  the  grant  from  the  Parliamentary 
vote  made  for  instruction  in  science  and  art. 
The  Science  and  Art  Department  at  South 
Kensington  was  incorporated  by  Royal  Charter. 
Both  of  these  establishments  were  controlled  by 
the  president  and  the  vice-president  of  the  Com- 
mittee of  the  Privy  Council  on  Education,  but 
the  administrative  staff  were  entirely  separate, 
and  had  no  members  in  common.  The  grant  for 
public  education  was  administered  by  the  Educa- 
tion Department  at  Whitehall  in  accordance  with 
the  code  of  regulations  for  day  schools  (called 
"the  code")  and  the  code  of  regulations  for 
evening  continuation  schools  (called  "  the  evening 
school  code ''),  both  of  which  codes  were  published 
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annually  by  the  Education  Department  at  White- 
hall-   The  grant  from  the  Parliamentary  vote  for 
instruction  in  science  and  art  was  administered 
by  the  Science  and  Art   Department  at  South 
Kensington  in  accordance  with  the  science  and 
art  directory,  which  was  published  annually  by 
the   Science    and    Art    Department    at    Sooth 
Kensington.    Each  establishment  or  department 
accounted  separately  to  Parliament 
^  All  scholars  in  day  schools  or  in  evening  con- 
tinuation schools  maintained  by  the  board,  or  in 
classes  under  the  Science  and  Art  Department  at 
South  Kensington  held  either  in  the  daytime  or 
the  evening,  were  registered   either  under  the 
Education  Department  at  Whitehall  or  under  the 
Science  and  Art  Department  at  South  Kensington. 
All  of  those  scholars  in  day  schools  who  were 
under  instruction  in  the  seven  standards  referred 
to  in  the  code  were  registered  under  the  Educa- 
tion Department  at  Whitehall  in  accordance  with 
the  code.    Of  the  scholars  in  day  schools  who 
▼ere  under   instruction   outside  the  standards, 
some  (called  "  ex-standard  scholars  ")  were  regis- 
tered under  the  Education  Department  at  White- 
hall,  and    the   rest    (called    "  science   and   art 
students  ")  were  registered  under  the  Science  and 
'     Art  Department  at  South  Kensington.    Iu  the 
I     practice  of  the  board  the  principal  teacher  of  each 
school  decided  under  which  of  these  departments 
|     scholars  who  were  being  instructed  outside  the 
standards  should  be  registered.    In  many  of  the 
day  schools  maintained  by  the  board  there  were 
both  ex-standard  scholars  and  science  and  art 
students.    In  some   oases  ex. standard  scholars 
were  taught  in  the  same  classes  with  science  and 
art  scholars.    In  some  oases  scholars  in  the  stan- 
dards  were   also   taught   in   the  same  clas-es. 
I     Grants  were  obtained  by  the  board  in  respect 
!     of  ex-standard  scholars  under  art.   101  of  the 
code. 
At  Lady  Day  1898  there  were  in  London,  pro- 
|     vided   and    maintained  by  the   board,  485  day 
schools  containing  altogether  547.106  scholars  and 
I     280  evening   continuation   schools  attended  by 
!     about  29,153  scholars.     The  number  of  indivi- 
dual students  under  instruction  in  science  and 
art  schools  and  classes  in  the  day  schools  of  the 
board  in  the  session  1897-8  was  about  2644  in 
foience  and  about  2615  in  art.    The  number  of 
individual  students  under  instruction  in  science 
and  art  schools  and  classes  held  in  the  evening 
continuation  schools  of  the  board  in  the  session 
1897.8  was  in  science  about  1768  and  in  art  about 
2069.     Grants  were  obtained  by  the  board    in 
!     respect  of  the  students  in  the  schools,  other  than 
'     the  students  under  instruction  in  science  and  art 
schools  and  classes,  from  the  Education  Depart- 
ment at  Whitehall.     Grants  were  made  by   the 
Science  and  Art  Department  at  South  Kensington 
to  the  hoard,  as  managers  under  the  department, 
in  respect  of  the  students  in  the  schools  under 
instruction    in    science    and    art    schools    and 
,     classes. 

The  great  majority  of  scholars  in  science  and 
art  schools  and  classes  in  day  schools  maintained 
by  the  board  were  over  thirteen  and  below  fifteen 
years  of  age.  All  of  these  scholars  before  enter- 
mg  science  and  art  schools  and  classes  had  passed 
through  the  standards  in  the  day  schools,  except 
a  few  who  were  allowed,  by  virtue  of  clause  57  of 
the  directory,  to  enter  a  school  of  science  on 
having  received  instruction  up  to  and  including 


the  work  of  standard  6.  In  evening  continuation 
schools,  under  art.  8  of  the  evening  school  code, 
no  scholar  under  fourteen  years  of  age  was 
admitted  un'ess  he  was  exempt  from  the  legal 
obligation  to  attend  school.  There  was  no 
superior  limit  of  age  in  evening  continuation 
schools  and  a  great  number  of  the  scholars  were 
adults. 

The  subjects  of  instruction  for  scholars  in  the 
seveu  standards  in  day  schools  for  which  grants 
were  obtained  from  the  Education  Department  at 
Whitehall  are  set  out  in  arts.  15  to  17  of  the  code 
of  1898  and  in  the  schedules  to  the  code.  Sohed.  1 
comprises  the  standard  subjects,  sched.  2  the 
class  subjects,  sohed.  4  the  specific  subjects, 
sched.  3  (a)  drawing,  sched.  3  (o)  needlework,  and 
sohed.  M.  manual  instruction.  The  subjects  of 
instruction  for  students  in  evening  continuation 
schools  for  whioh  grants  were  made  by  the  Edu- 
cation Department  at  Whitehall  are  set  out  in 
art*.  2  and  3  of  the  evening  school  code  1897  and 
in  the  schedule  to  that  code. 

In  the  Med  burn- street  Board  School,  which  is  a 
fair  sample  of  the  day  schools  under  the  board 
whioh  contain  science  and  art  schools  and  classes, 
the  following  were  the  numbers  of  scholars  under 
instruction  in  the  standards,  under  the  code,  and 
of  scholars  under  instruction  outside  the  standards 
in  a  science  and  art  school  or  class  during  the 
school  sessions  ending  in  1897,  1898,  and  1899 
respectively:— In  the  standards:  1897,  513;  1898, 
535 ;  1899,  658.  Outside  the  standards  (including 
registered  science  and  art  students) :  1897,  108 ; 
1898,96;  1899,89. 

In  the  practice  of  the  board,  which  was  in  force 
during  the  half  year  to  whioh  this  case  relates, 
every  science  and  art  school  or  class  provided  by 
the  board  is  carried  on  in  the  building  or  group 
of  buildings  in  whioh  a  public  elementary  school 
is  carried  on,  except  that  in  a  few  cases  a  room 
in  the  neighbourhood  of  the  school  buildings  is 
used  for  the  science  and  art  schools  or  class     In 
the  practice  of  the  board  the  science  and  art 
schools  and  classes  are,  so  far  as  possible,  carried 
on  in  separate  rooms  from  the  classes  under  the 
code,  but  rooms  are  not  set  apart  exclusively  for 
particular  classes.     In  each  case  the  science  and 
art   school  or  class  is  under  the  control  of  the 
principal  teacher  of  the  public  elementary  school. 
Further,  in  the  practice  of  the  board  the  principal 
teacher  is  in  fact,  for  purposes  of  organisation 
and  supervision,  as  much  the  principal  teacher  of 
a  science   and  art  school  or  class  as  he  is    of 
any  class   in  the  standards.     This  practice  the 
parties  other  to  an  the  board  allege  to  be  contrary 
to  the  provisions  of  ait.  85  (e)  of  the  code.    An 
assistant  teacher  under  the  board  is  appointed  to 
a  school  and  not  to  any  class  in  a  school,  and  the 
allocation  of  an  assistant  teacher  to  a  class  in  the 
standards  or  to  a  science  and  art  class  is  in  the 
discretion  of  the  principal  teacher,  but  it  is  con- 
tended by  the  parties  (other  than  the  board)  that 
such  an  allocation  to  a  science  and  art  school  or 
class  is  illegal.    An  assistant  teacher  in  a  school, 
who    is  allocated  by  a  principal  teacher  to   a 
science  and  art  class,  may  be  also  required  and 
frequently  is  required  by  the  principal  teacher  to 
take  any  class  in  the  standards,  but  the  parties 
(other  than  the  board)  deny  the  legality  of  the 
practice  unless  such  assistant  teacher  is  on  the 
Whitehall  time  table  as  well  as  on  the  South 
Kensington  time  table.    There  are  separate  time 
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tables  for  schools  under  South  Kensington  and 
for  those  under  Whitehall. 

The  students  in  science  and  art  schools  and 
classes  were  inspected  by  inspectors  under  the 
Science  and  Art  Department  in  accordance  with 
clause  38  of  the  directory,  and  registered  under 
the  Science  and  Art  Department  in  accordance 
with  clauses  15-18  of  the  directory.  The 
scholars  under  the  board,  other  than  such  above- 
mentioned  students,  were  inspected  by  inspectors 
under  the  Education  Department,  and  registered 
under  the  Education  Department  in  accordance 
with  arts.  8,  12,  and  85  (d)  of  the  code  With 
the  exception  of  the  cases  mentioned  in  clause  18 
of  the  directory  a  scholar  mittht  not  during  the 
half  year  to  which  this  case  relates,  be  registered 
both  under  the  Science  and  Art  Department  and 
under  the  Education  Department. 

The  separate  registration  of  scholars,  as 
arranged  during  the  half  year  in  question,  was 
intended  U>  prevent  the  possibility  of  a  double 
grant  being  obtained  in  respect  of  the  same 
scholar,  both  from  the  Science  and  Art  Depart- 
ment of  South  Ken  si-  gton,  and  from  the  Educa- 
tion Department  an  Whitehall.  In  the  directory 
for  1895  it  was  provided  that  "  No  pupil  in  an 
-elementary  school  receiving  aid  from  the  Eng- 
lish or  Scotch  Education  Department  may  be 
S resented  for  examination  by  the  Department  of 
cienoe  and  Art,  or  registered  in  any  subject  of 
science  unh-ss  he  has  on  or  before  the  1st  Nov. 
preceding  the  examinations  been  placed  altogether 
in  standard  7  of  the  Eugliah  code,  or  has  passed 
standard  6  of  the  Scotch  code." 

In  the  directory  for  1896  a  new  regulation  was 
made  (clause  6)  that  "  No  attendance  can  be 
registered  both  for  a  grant  under  the  code  of  the 
Education  Department  and  for  a  grant  from  the 
Depart  ment  of  Science  and  Art."  The  result  of 
this  last  regulation  was  that  a  scholar  might  be 
-entered  both  on  the  Education  Department 
register  and  on  the  Science  and  Art  Department 
register,  but  that  he  could  not  be  entered  for  the 
same  attendance  on  both  registers.  In  1897  this 
regulation  was  rescinded,  and  the  regulations 
oontained  in  clause  18  of  the  present  directory 
were  first  established. 

Some  science  schools  are  officially  described  as 
schools  of  science.  This  name  is  applied  to 
schools  in  which  certain  conditions  laid  down  in 
clauses  5b'  to  73  of  the  directory  are  fulfilled,  but, 
except  as  provided  by  the  said  eighteen  clauses, 
there  is  and  was  no  distinction  between  schools 
of  science  and  science  classes  to  which  this  case 
relates. 

The  Department  of  Science  and  Art,  when 
allowing  science  and  art  schools  and  classes 
under  its  control  to  be  formed  in  connection  with 
school  boards,  required  that  such  schools  and 
classes  should  be  under  the  control  of  a  com- 
mittee of  management.  The  school  board,  or  a 
oommittee  appointed  by  the  school  board,  may 
act  as  t  e  committee  of  management.  A  com- 
mittee appointed  by  the  school  board  need  not 
necessarily  consist  of  or  only  of  members  of  the 
school  board,  but  outsiders  might  be  members  of 
the  committee.  The  School  Board  for  London 
was  sc  epted  in  1890  by  the  Science  and  Art 
Department  as  a  oommittee  of  management  f«>r 
science  d  art  schools  and  classes  in  accordance 
with  a  r  olution  of  the  board,  by  which  it  dele- 
gated it  -   duties  of  supervision  and  management 


to  a  sub-committee.  A  revised  list  of  members 
of  the  board  ha*  since  been  forwarded  to  the 
Science  and  Art  Department  trienially  (after  the 
elections),  and  any  changes  which  may  have 
occurred  in  the  interval  have  been  notified  by 
letter  to  the  Education  Department. 

The  board,  having  been  regarded  as  acting 
uuder  clause  7b,  has  not  been  required  to  send  in 
etch  session  the  ordinary  renewal  form  No.  168. 
The  Science  and  Art  Department  states  that  the 
board  has  been  regarded  by  them  as  a  oommittee 
of  managers  supervising  classes  under  clause  7b 
of  the  Science  and  Art  Directory. 

Evening  continuation  schools  are  and  were 
regulated  by  the  evening  continuation  school  code 
and  not  by  the  day  school  code,  except  so  far  as 
certain  articles  in  the  latter  are  applied  to  evening 
continuation  schools  by  art.  1  of  the  evening 
school  code.  The  objects  contemplated  in  the 
evening  school  code  are  stated  in  the  explanatory 
memorandum.  The  subjects  of  instruction  in 
respect  of  which  a  grant  may  be  earned  from  the 
Education  Department  appear  in  arts.  2  and  3, 
and,  in  the  schedule,  art.  4  provides  that  in- 
struction may  be  given  in  other  subjects,  but  no 
grant  was  made  by  the  Education  Department 
in  respect  of  it.  Art.  11  contains  the  conditions 
on  which  a  grant  may  be  obtained.  Art  14 
contains  provisions  for  preventing  in  general  the 
registration  of  scholars  both  under  the  Education 
Department  and  under  the  Science  and  Art 
Department,  but  expressly  sanctions  such  double 
registration  in  certain  specified  cases. 

The  board  have  always  obtained  grants  from 
the  Education  Department  in  respect  of  all  their 
schools.  Grants  from  the  Science  and  Art 
Department  have  been  made  to  them  in  respect 
of  all  scit-nce  and  art  schools  or  classes  main- 
tained by  them.  Grants  received  from  the 
Education  Department  and  grants  received 
from  the  Science  and  Art  Department  have  in 
point  of  fact  always  been  carried  to  the  school 
fund.  The  board:  have  charged  no  fees  for 
instruction  in  science  and  art  classes  provided 
by  them,  so  far  as  day  schools  are  concerned, 
since  Aug.  1891,  and  so  far  as  evening  con- 
tinuation schools  are  concerned,  since  the  1st 
Sept.  1898. 

The  expenses  incurred  by  the  board  in  respect  of 
science  and  art  schools  and  classes  under  the 
Science  and  Art  Department  have  always  con- 
siderably exceeded  the  grants  obtained  from  the 
Science  and  Art  Department,  and  the  deficiency 
has  always  been  made  good  by  the  board  out  of 
the  school  fund  and  the  rates  levied  under  the 
Public  Elementary  Education  Acts. 

The  auditor's  reasons,  as  stated  in  his  certifi- 
cate, for  disallowing  the  first  sum  of  322.  6a  lOci. 
were  as  follows : 

(1)  Because  Mr.  Langman  was  employed  wholly  or 
partly  in  or  about  the  instruction  of  classes  registered 
under  the  Science  and  Art  Department ;  (2)  because  the 
eaid  sum  was  not  wholly  paid  for  the  performance  of 
duties  which  the  board  had  power  to  assign  to  him, 
within  the  meaning  of  scot.  35  of  the  ElemenUrj 
Education  Aot  1870 ;  (3)  because  the  board  have  no 
authority  in  law  to  pay  the  salary  of  a  drawing  instructor 
in  a  day  school  where  the  principal  part  of  the  instruc- 
tion with  regard  to  each  child  is  not  elementary;  (4) 
because  the  board  is  not  a  a  local  authority  "  within  tn* 
meaning  of  the  Technical  Instruction  Acts  1889  and 
1891. 
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The  reasons  for  disallowing  the  second  sum  of 
4L  were  as  follows : 

(1)  Because  the  said  lam  was  not  paid  to  Mr.  Criok 
for  the  performance  of  duties  which  the  board  bad 
power  to  assign  to  him,  within  the  meaning  of  sect  35 
(3)  of  the  Act  of  1870 ;  (2)  Decani*  the  said  turn  was 
paid  to  the  teacher  for  the  instruction  o'  classes  regis- 
tered under  the  Science  and  Art  Department;  (3) 
because  sohool  boards  bare  no  power  to  use,  expend,  or 
apply  any  part  of  the  sohool  fund  in  the  instruction  of 
eh  woo  registered  under  the  8oienoe  and  Art  Depart- 
ment; (4)  because  tbe  sud  sum  was  paid  or  expended 
wholly  or  partly  for  services  rendered  in  teaching 
subjects  not  allowed,  provided  for,  or  recognised 
by  the  Education  Code;  (5)  because  the  said  snm 
was  not  paid  for  ssrrioes  rendered  as  a  teacher  in  an 
"  elementary  sohool "  within  the  meaning  of  the  Educa- 
tion Acts ;  (6)  because  the  said  teacher  is  not  a  neces- 
sary officer  or  teacher  required  by  any  school  provided 
by  the  board,  within  the  meaning  of  sect.  35  of  the  Act 
of  1870 ;  (7)  because  a  school  board  is  not  a  *(  local 
authority  "  within  tbe  meaning  of  the  Technical  Instruc- 
tion Acts  1889  and  1891. 

The  reasons  for  disallowing  the  third  snm  of 
582.  were  as  follows : 

(1)  Because  sohool  boards  hare  not  any  legal  autho- 
rity to  nee,  expend,  or  apply  any  portion  of  the  sohool 
rand  in  or  abou".  the  instruction  or  examination  of  day 
schools  or  clssoes  in  soienoe  and  art  and  organised  day 
soianee  schools  registered  under  the  Soienoe  and  Art 
Department ;  (2)  because  tbe  said  snm  was  not  expended 
in  mMn^itifng  or  keeping  efficient  any  pnblio  elementary 
school  within  the  meaning  of  the  Elementary  Education 
Acts ;  (3)  because  the  said  snm  was  not  paid  for  or  in 
respect  of  the  expenses  of  an  "  entrance  examination," 
within  the  meaning  of  sect.  2  of  the  Technical  Instruc- 
tion Act  1889 ;  (4)  because  a  sohool  board  is  not  a 
M  local  authority  "  within  the  meaning  of  the  Technical 
Instruction  Aote  ;  (5)  because  the  bo«rd  hare  no  autho- 
rity in  law  to  incur  expenditure  in  the  instruction  of 
children  who  are  not  entitled  to  be  plaoed  on  tbe 
register  of  a  publio  elementary  sohool  owing  to  the  fact 
that  they  are  already  registered  under  the  Soienoe  and 
Art  Department. 

The  questions  for  the  decision  of  the  Court 
were:  (1)  Whether  it  was  within  the  power  of  the 
board  as  a  statutory  corporation  to  provide 
science  and  art  schools  or  classes  either  in  day 
schools  or  in  evening  continuation  schools  P  (2) 
Whether  it  was  lawful  for  them  to  pay  the 
expenses  of  maintaining  these  schools  or  classes 
out  of  the  school  board  rate  or  school  fund  P  (3) 
Whether  the  rule  niei  should  be  made  absolute 
with  regard  to  any  and  which  of  the  disallow- 
ances and  surcharges. 

The  Divisional  Court  (Wills  and  Kennedy,  JJ.) 
held  that  all  the  disallowances  and  surcharges 
were  rightly  made,  and  that  the  rule  nisi  ought  to 
be  discharged  (20  Mag.  Has.  38 ;  83  L.  T.  Rep.  595). 

The  applicants  appealed. 

Atquith,  K.C.  and  Llewellyn  Davie*  for  the 
appellants. — The  decision  of  the  Divisional  Court 
was  wrong.  It  will  be  admitted  that  the  school 
board  can  teach  whatever  can  be  taught  under  the 
code,  and  can  pay  the  expenses  of  that  teaching 
out  of  the  rates.  This  case  chiefly  turns  upon  the 
Elementary  Education  Act  1870  (33  &  34  Vict 
c  75).  Sect  3  of  that  Act  provides  that  "  The 
term  *  elementary  school'  means  a  school  or 
department  of  a  school  at  which  elementary 
education  is  the  principal  part  of  the  education 
there  given,  and  does  not  include  any  school  or 
department  of  a  sohool  at  whioh  the  ordinary 


payments  in  respect  of  the  instruction,  from  each 
scholar,  exceed  ninepence  a  week."  It  appears 
from  that  definition  that  a  part  of  the  education 
in  an  elementary  school  need  not  be  elementary 
education.  There  is  no  definition  in  this  or  any 
subsequent  Act  of  elementary  education.  What 
may  be  considered  to  be  elementary  education 
may  change  and  vary  from  time  to  time.  There 
is  no  definition  of  ''child  "  or  "scholar1'  though 
a  definition  with  a  limit  of  age  might  easily  have 
been  provided  if  the  Legislature  had  intended  to 
limit  the  age  of  a  '*  scholar."  The  power  of 
saying  what  is  elementary  education  rests  with 
the  Education  Department,  and  whatever  is 
authorised  by  the  code  may  be  taught  as  elemen- 
tary education.  So  long  as  the  principal  nart  of 
the  education  is  elementary  as  provided  oy  the 
code,  the  rest  of  the  eduoation  may  be  in  any 
subjects  whatever.  The  Technical  Instruction 
Act  1889  recognised  that  a  sohool  board  might 
provide  technical  instruction  as  elementary 
education.  Instruction  in  subjects  which  are 
not  elementary  may  be  given  by  a  school  board 
both  in  day  schools  and  in  evening  continuation 
schools.  The  Education  Code  Act  1890,  by  sect  1 
provides  that:  "  It  shall  not  be  required  as  a  con- 
dition of  a  Parliamentary  grant  to  an  evening 
school  that  elementary  education  shall  be  the 
principal  part  of  the  education  there  given,  and  so 
much  of  the  definition  of  the  term  '  elementary 
school '  in  sect  3  of  the  Elementary  Education 
Act  1870  as  requires  that  elementary  education 
shall  be  the  principal  part  of  the  education  given 
in  an  elementary  school  shall  not  apply  to  evening 
schools."  That  clearly  recognises  that  higher 
education  may  be  given  by  a  school  board  in 
evening  schools.  The  Elementary  Education  Act 
1891  provided  for  the  free  education  of  children 
between  the  ages  of  three  and  fifteen,  and  required 
elementary  schools  to  find  free  accommodation 
for  them.  Sect.  8  of  that  Act  shows  that  a 
school  board  may  educate  scholars  above  the  age 
of  fifteen.  There  is  no  definition  in  any  of  the 
Acts  of  "  elementary  "  education  or  of  a  "  child." 
The  expression  "  scholar  "  is  frequently  used  in 
the  Acts,  and  there  is  nothing  to  indicate  any 
limit  of  age  beyond  whioh  a  school  board  may 
not  provide  education  out  of  the  rates.  Schools 
provided  by  a  sohool  board  must  be  "  elementary  " 
schools,  but  the  education  whioh  may  be  given  at 
those  schools  at  the  expense  of  the  ratepayers  is 
not  limited  to  elementary  education.  The  obliga- 
tion to  attend  school  and  the  right  to  receive 
education  is  limited  to  "  children,  but  a  school 
board  may  provide  education  for  "scholars"; 
"scholars"  must  be  distinguished  from  "chil- 
dren," and  the  use  of  the  expression  "  scholars  " 
shows  that  education  may  oe  given  to  others 
besides  children. 

H.  Sutton  (Sir  Robert  Finlay,  A.-G.,  K.C., 
with  him)  for  the  auditor. — The  sohool  board 
seek  to  charge  the  rates  with  certain  expenses, 
and  they  must  show  that  power  to  charge  the 
rates  with  those  expenses  is  given  by  some 
statute,  either  expressly  or  by  necessary  implica- 
tion. Upon  a  consideration  of  all  the  Acts  it  is 
clear  that  a  school  board  has  no  power  to  provide 
out  of  the  rates  any  education  except  "  elemen- 
tary "  education ;  the  duty  of  a  school  board  is 
to  provide  elementary  education  only.  School 
boards  are  brought  into  existence  to  supply  in 
any  school  district  any  deficiency  in  the  elemen- 
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tary  education  of  the  children  in  the  district, 
under  sect.  5  of  the  Act  of  1870.  The  expressions 
44  child  "  and  "  scholar  "  are  used  indiscriminately 
in  the  Acts,  and  no  distinction  is  to  be  drawn 
between  them.  Whatever  may  be  "  elementary  " 
education,  it  must  be  quite  clear  that  the  teaching 
in  the  science  and  art  classes  of  science  and  art 
in  accordance  with  The  South  Kensington  Direc- 
tory cannot  be  providing  "  elementary  "  educa- 
tion; that  teaching  is  all  more  advanced  than 
anything  to  be  found  in  the  code. 

DanckwerU,  K.C.  and  Loehnti  for  the  corpora- 
tion of  London. — Before  the  Elementary  Educa- 
tion Act  1870  there  were  two  distinct  votes  of 
money  by  Parliament,  one  for  ton  Education 
Department  and  the  other  for  the  Science  and 
Art  Department,  in  order  to  enable  both  those 
bodies  to  make  grants  for  education.  Those  two 
bodies  were  entirely  separate  and  distinct.  The 
Act  of  1870  was  passed  in  order  to  provido  for 
any  deficiency  in  the  supply  of  elementary 
education.  The  Education  Department  was 
established  as  the  authority  for  creating  school 
boards  and  for  distributing  all  grants  for  elemen- 
trry  education  to  school  boards.  School  boards 
were  empowered  to  establish  and  carry  on  schools 
tinder  the  control  of  the  Education  Department, 
and  not  schools  under  the  Science  and  Art 
Department.  The  business  for  which  school 
boards  were  created  was  the  business  of  providing 
*'  elementary  "  education,  and  whatever  elemen- 
tary education  may  be,  it  is  clear  that  it  cannot 
include  the  science  and  art  teaching  under  the 
Science  and  Art  Department  Sect.  13  of  the 
Act  of  1873,  which  Act  is  to  be  read  as  one  with 
the  Act  of  1870,  provides  that  "  nothing  in  this 
section  shall  authorise  the  school  bo*rd  to 
-expend  any  money  oat  of  the  local  rate  for  any 
purpose  other  than  elementary  education."  That 
shows  clearly  that  the  intention  of  the  Legislature 
was  that  nothing  but  elementary  education 
should  be  provided  out  of  the  rates.  The 
Technical  Instruction  Act  1889  does  not  show 
that  a  school  board  mar  give  technical  instruc- 
tion at  the  expense  of  the  ratepayers.  The 
decisicn  of  the  auditor  and  of  the  Divisional 
Court  was  right,  because  the  instruction  given  at 
the  science  and  art  classes  was  not "  elementary  " 
education,  because  that  instruction  was  not 
under  the  code  and  in  accordance  with  the 
Education  Acts,  and  because,  even  if  the  school 
board  could  provide  that  education,  it  could  only 
do  so  subject  to  the  condition  imposed  by  sect.  13 
of  the  Act  of  1873  that  they  could  not  expend 
thereon  any  money  out  of  the  local  rate. 

Lord  Robert  Cecil,  K.C.  and  M.  M.  Mac- 
nagkten  for  the  Oamden  School  of  Science  and 
Art. — A  school  board  can  provide  only  "  elemen- 
tary education,"  and  this  science  and  art  teaching 
was  not  "elementary"  education.  A  school 
board  is  bound  to  conform  to  the  Education 
Code,  and  these  science  and  art  classes  were  not 
under  the  Education  Code.  These  science  and 
art  classes  were  themselves  a  "  department,"  and 
it  is  clear  that  the  principal  part  of  the  educa- 
tion in  that  department  was  not  elementary  as 
required  by  sect.  3  of  the  Act  of  1870 ;  no  part  of 
the  education  given  in  that  department  was 
elementary. 

Asquith,  K.C.  in  reply. — In  the  Education  Act 
there  is  no  distinction  as  to  the  character  of  the 


education  which  may  be  given  in  voluntary 
schools  and  in  board  schools;  there  is  no 
limitation  applicable  to  board  schools  which 
is  not  also  applicable  to  voluntary  schools.  The 
definition  of  an  "  elementary  school "  as  a  school 
in  which  the  principal  part  of  the  education  is 
elementary  applies  equally  to  board  schools  and 
to  voluntary  schools.  Sect.  13  of  the  Act  of  1873 
deals  with  the  case  of  a  school  boaid  acquiring  an 
educational  endowment  which  may  be  of  very 
great  value,  and  the  condition  at  the  end  of  tbe 
section  says  only  that  nothing  "  in  thi*  section,** 
not  "  in  the  Act,  shall  authorise  expenditure  out 
of  the  rates  upon  education  other  than  elemen- 
tary. 

Cur.  adv.  vult. 

April  1. —  The   judgment  of   the    court   was 
read  by 

Smith,  M.B.  as  follows :  This  is  an  important 
case,  for  it  affects  the  education  of  a  large  portion 
of  the  population  in  this  country ;  and  although 
the  excellent  arguments  which  have  been  addressed 
to  us  have  ranged  over  a  considerable  area  of 
ground,  this  has  been  occasioned  not  so  much  by 
reason  of  the  magnitude  of  the  real  point  in  the 
case  but  because  of  the  discussion  of  the  numerous 
codes,  directories,  and  Acts  of  Parliament  relat- 
ing to  education  which  have  come  into  existence 
since  the  passing  of  Mr.  Forster's  Act  of  1870 
(33  &  34  Vict  c.  75),  intituled  "  An  Act  to  pro- 
vide for  public  elementary  education  in  England 
and  Wales."    The  title  is  a  good  clue  to  what 
will  hereafter  be  found  in  the  Act.    If  the  argu- 
ments had  taken  place  shortly  after  its  passing, 
in  my  opinion  the  case  would  been  comparatively 
short;  and  even  now,  notwithstanding  all  that 
has  happened  during  the  thirty  years  since  1870, 
the  same  question  still  remains,  which  is  the 
great  question  in  the  case — viz.,  What  was  the 
true  construction  of  the  Aor  when  it  received  the 
Royal  Assent  upon  the  9th  Aug.  in  that  jear? 
My  brothers  Wills  and  Kennedy  in  tbe  Queen's 
Bench  Division  have  upheld  certain  disallowances 
and  surcharges  made  by  an  auditor  upon  the 
accounts   of   the   School  Board  of  London  in 
respect  of  payments  made  by  that  board  out  of 
moneys  obtained   from  ratepayers  towards  the 
cost  of  certain  education.    The  learned  judges 
have  held  that  no  Act  has  authorised  these  pay- 
ments, and  the  School  Board  of  London  appeals. 
Before  I  come  to  the  Act  itself  I  must  point  out 
the  condition  of  things  in  relation  to  two  institu- 
tions which  were  then,  and  had  been  for  some 
years,  in  operation  in  this  country  in  and  prior  to 
the  year  1870,  for  these  institutions  play  an  impor- 
tant part  in  the  consideration  of  this  case.    Then 
there  existed  at  South  Kensington  a  body  corpo- 
rate under  the  name  of  the  Department  of  Science 
and  Art,  which  corporation  was  for  the  further- 
ance of  science  and  art  and  generally  to  do  any 
act  or  thing  that  might  be  conducive  to  the 
attainment  of  the  objects  for  which  the  depart- 
ment was  formed.    Its  funds  were  obtained  by 
means  of  a  Parliamentary  grant,  for  which  » 
distinct  and  separate  vote  was  taken  in  Parlia- 
ment.   It    issued    periodically   minutes   of  tbe 
matters   to    be    taught   in    its    schools.    These 
minutes  became  known  as  the  South  Kensington 
Directory.    There  also  existed  a  branch  of  tbe 
Privy  Council  called  the  Education  Department 
This  was  unincorporated,  and  carried  on  its  work 
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at  Whitehall.  Its  funds  were  obtained  by  means 
of  a  Parliamentary  grant  for  which  a  distinct  and 
separate  vote  was  also  taken  in  Parliament  It 
issued  periodically  minutes  of  matters  to  be 
taught  in  the  schools  to  which  it  made  grants, 
ana  these  minutes  became  known  as  the  White- 
hall Code.  The  system  of  education  prescribed 
by  the  directory  and  the  code  respectively  is 
radically  different.  Although  there  are  some  few 
matters  in  the  code  and  directory  which  some- 
what overlap,  no  objection  in  this  case  is  taken  to 
the  teaching  by  the  school  board  with  ratepayers' 
money  of  those  matters  which  appear  in  the  code. 
It  is  the  teaching  of  the  educatioa  prescribed  by 
the  directory  with  the  ratepayers'  money  which  is 
objected  to.  After  the  elaborate  and  exhaustive 
judgment  of  Wills,  J.  it  is  wholly  unnecessary, 
and  would  be  mere  waste  of  lime,  to  again  narrate 
in  detail  that  which  the  learned  judge  has  so 
clearly  and  adequately  done  as  regards  the  essen- 
tial difference  between  the  Department  of  Science 
and  Art  at  South  Kensington  with  its  directory 
and  the  Education  Department  at  Whitehall  with 
its  code.  It  is  now  sufficient  for  me  to  say  that 
the  South  Kensington  Department  and  the 
Whitehall  Department  have  always  been,  and  are, 
separate  and  distinct  institutions.  They  have  a 
different  registration  of  scholars,  different  exami- 
ners, different  grants,  and  different  inspectors; 
and  the  South  Kensington  Department  deals  by 
means  of  its  directory  with  a  high  and  very 
advanced  system  of  education,  while  the  White- 
hall Department,  by  means  of  its  code,  deals  with 
an  education  of  a  lower  and  of  a  much  less  pre- 
tentious character.  I  may  say  without  going 
through  the  details  of  the  South  Kensington 
Directory  that  no  effort  of  imagination  can 
describe  the  system  of  education  therein  set  forth 
as  elementary  education ;  and  for  the  purposes  of 
this  case,  but  only  for  this  case,  it  is  to  be  taken 
by  admission  of  the  Attorney- General  that  the 
education  prescribed  by  the  Whitehall  Code  is 
elementary  education  within  the  meaning  of  the 
Act  of  1870 ;  and  I  am  not  asked  in  this  case  to 
say  whether  the  code  embraces  more  than  elemen- 
tary education,  but*  I  may  say  it  appears  to  me 
to  embrace  elementary  education  up  to  its  high- 
water  mark.  The  concrete  question  now  raised 
is,  Can  the  School  Board  of  London  lawfully  nay 
the  expenses  of  schools  and  classes  for  teaching 
the  education  prescribed  by  the  South  Kensing- 
ton directory  out  of  moneys  of  the  ratepayers  of 
London  P  Prior  to  the  passing  of  Mr.  Forater's 
Act  in  1870  no  ratepayer  qua  ratepayer  was  under 
any  obligation  whatever  to  contribute  towards 
the  expenses  of  any  kind  of  education.  No  rates 
were  applicable  thereto.  The  moneys  which  the 
Sooth  Kensington  department  and  the  Whitehall 
department  respectively  received  from  Parlia- 
ment, and  which  were  respectively  dealt  with  by 
them,  were  moneys  obtained  from  the  taxpayers 
by  means  of  Imperial  taxes  and  not  from  rate- 
payers by  means  of  local  rates.  The  Aot  of  1870 
for  the  first  time  set  up  school  districts  and 
school  boards  therein,  and  for  the  first  time  made 
the  education  of  children  between  the  ages  of  five 
and  thirteen  compulsory,  and  it, for  the  first  time, 
enacted  that  rates  should  be  levied  in  order  to 
contribute  to  the  expense  of  education.  It  is 
beyond  dispute  that,  if  the  School  Board  of 
London,  or,  indeed,  any  other  school  board  (they 
are  all  corporations  created  by  statute),  is  to 
Mao.  Uas.— Vol.  XX. 


justify  the  payment  of  the  expense  of  education 
out  of  the  money  of  the  ratepayers,  this  must  be 
done  by  producing  some  Act  of  Parliament,  or 
Order  in  Council  having  the  force  of  an  Act  of 
Parliament,  which  enacts  that  the  ratepayers' 
money  shall  be  levied  and  applied  for  that 
purpose.  Neither  a  code  nor  a  directory  has  any 
such  fore*.  Now,  what  was  the  scheme  which 
was  brought  into  being  by  Mr.  Forater's  Act  of 
1870  and  whereby  rates  were  to  be  applied  to  the 
cost  of  education  P  And  what  were  the  require- 
ments of  the  State  which  then  called  forth  the 
Aot  P  Was  it  a  scheme  whereby  the  ratepayers 
should  be  called  upon  to  contribute  to  the 
expenses  of  the  elementary  education  of  the 
children  in  their  districts,  or  was  it  a  scheme 
that  they  should  be  called  upon  to  contribute  to 
the  expenses  of  a  high  and  advanced  system  of 
education  such  as  that  to  be  found  in  the  direc- 
tory of  the  Science  and  Art  Department  at  South 
Kensington,  and  were  persons  other  than  children 
to  be  educated  at  the  expense  of  the  ratepayers  P 
What  the  State  then  required  and  what  the  con- 
sequent scheme  of  the  Act  was,  can  only  be  found 
by  a  study  of  the  Act  itself,  and  to  the  true  con- 
struction of  this  Act  I  now  come.  In  my  opinion, 
if  it  were  not  for  the  definition  given  in  sect.  3  of 
the  term  "elementary  school  — not>  it  will  be 
noticed,  of  tbe  term  "  public  elementary  school " 
which  definition  Mr.  Asquith  for  the  school  board 
very  happily  described  as  his  sheet  anchor,  and  to 
which  if  he  could  not  ride  he  frankly  owned  that 
he  must  go  to  the  bottom  (and  with  this  I 
agree),  there  would,  in  my  opinion,  for  the 
reasons  which  will  appear,  nave  been  but  little 
to  argue  about.  To  clearly  understand  the  object 
and  scope  of  this  definition,  which,  in  my  opinion, 
has  been  entirely  misapprehended,  I  will  first  go 
through  the  Act  without  the  definition  to  see 
whether  in  any  part  of  the  Act  without  the  defi- 
nition it  can  be  said  that  tbe  Act  applies  to 
anything  else  than  the  elementary  education  of 
children;  for  it  is  to  the  education  whioh  is  to 
to  be  found  in  the  Aot  that  the  ratepayer  is  called 
upon  to  contribute,  and  to  no  other.  In  the  first, 
place,  as  before  stated,  the  Act  is  intituled  "  An 
Aot  to  Provide  for  Public  Elementary  Educa- 
tion in  England  and  Wales."  This  title  is  to  be 
read  as  part  of  tbe  Act  itself :  (Fielding  v.  Cor- 

r ration  of  Morley,  79  L.  T.  Rep.  231;  (1899) 
Gh.  1,  per  Sir  Nathaniel  Lindley  and  Cbitty 
and  Collins,  L.JJ.)  It  will  be  noticed  it  is  not 
an  Aot  to  provide  for  public  education  iu  general, 
but  for  public  elementary  education  in  Eo gland 
and  Wales,  which  is  dearly  something  Jess  than 
education  in  general.  By  feet.  1  it  is  enacted 
that  the  Act  may  be  cited  as  tbe  Elementary 
Education  Act  1870.  By  sect.  3  "parent" 
includes  guardian  and  any  person  who  is  liable 
to  maintain,  or  has  the  actual  custody  of,  any 
child.  By  sect.  5  it  is  enacted  that  "  there  shall 
be  provided  for  every  school  district  a  sufficient 
amount  of  accommodation  in  public  elementary 
schools  .  .  .  available  for  all  the  children 
resident  in  such  district  for  whose  elementary 
education  efficient  and  suitable  provision  is  not 
otherwise  made,  and  where  there  is  an  insuffi- 
cient amount  of  such  accommodation,  iu  this  Act 
referred  to  as  *  public  school  accommodation/ 
the  deficiency  shall  be  supplied  in  manner  pro- 
vided by  this  Act."  It  will  be  seen  that  tbi.s 
accommodation,  whatever  the  word  may  mean, 
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is  to  be  provided  for  children  for  whose  elemen- 
tary education  efficient  and  suitable  provision  is 
not  otherwise  made.  Mark  the  words  "  children  " 
and  "  elementary  education."  By  sect.  7,  every 
elementary  school  which  is  conducted  in  accord- 
ance with  the  following  regulations  shall  be  a 
public  elementary  school  within  the  meaning  of 
this  Act,  and  every  public  elementary  school 
shall  be  conducted  in  accordance  with  the  follow- 
ing regulations :  (1)  It  shall  not  be  required,  as  a 
condition  of  any  child  being  admitted  into  or 
continuing  in  the  school  that  he  shall  attend  or 
abstain  from  attending  any  Sunday  school,  and 
that  any  scholar  may  be  withdrawn  by  his  parent 
from  religious  observances.  This  is  the  section 
by  which  an  elementary  school  becomes  and  is 
called  a  public  elementary  school — that  is,  a  board 
►  chool.  A  point  was  made  on  behalf  of  the  school 
board  that,  as  the  word  "  scholar  "  was  used,  the 
education  in  a  board  school  was  not  confined  to 
children.  I  do  not  agree ;  for  the  word  "  scholar  " 
and  the  word  "  child  will  be  found  indiscrimi- 
nately used  both  in  the  Education  Acts  and  in 
the  codes.  By  way  of  example,  I  would  refer  to 
Beet.  7  of  the  Act  of  1870,  to  sect  8  of  the  Free 
Education  Act  of  1891,  and  to  sect  17  of  the  Act 
of  1870,  which  two  last  sections  must  be  read 
together,  and  to  the  code  of  1898,  p.  18,  in  which 
infants  are  described  as  scholars.  By  sect.  8  of 
the  Act  of  1870,  the  Education  Department — ie , 
Whitehall — is  to  cause  returns  to  be  made,  and 
then  to  take  into  consideration  every  school, 
whether  public  elementary  or  not,  and  whether 
actually  in  the  district  or  not,  which  in  their 
opinion  gives,  or  will  when '  completed  give, 
efficient  elementary  education  to  the  children  of 
the  district  Again,  we  find  the  words  "  elemen- 
tary education  to  children,"  and  the  department 
to  ascertain  this  is  Whitehall  and  not  South 
Kensington.  By  sect.  17  every  child  attending  a 
school  provided  by  any  school  board  shall  pay 
such  weekly  fee  as  may  be  prescribed  by  the 
school  board  with  the  consent  of  the  Education 
Department — here  again  Whitehall — with  power 
to  the  school  board  from  time  to  time  to  remit 
the  whole  or  any  part  of  such  fee  in  the  case  of 
any  child  when  they  are  of  opinion  that  the 
parent  of  such  child  is  unable  from  poverty  to 
pay  the  same.  This  section  applies  to  a  child  and 
do  one  else  except  its  parent  Sect.  30  provides 
for  the  formation  of  school  boards,  and  they  are 
by  this  section  made  bodies  corporate.  Sect.  37 
deals  with  school  boards  in  the  metropolis,  and  I 
find  no  distinction  in  the  Act  upon  the  point  1  am 
no  i  inquiring  into  between  the  school  board  of 
London  and  the  other  school  boards  in  the 
kingdom.  Sects  53  and  54  enact  how  the  expenses 
of  a  school  board  are  to  be  paid.  Sect.  53  is  as 
follows :  "  The  expenses  of  the  school  board  under 
this  Act  shall  be  paid  out  of  a  fund  called  the 
school  fund.  There  shall  be  carried  to  the  Bchool 
fund  all  moneys  received  as  fees  from  scholars  " 
— this  means  the  fees  the  board  is  entitled  to 
receive  under  sect  17  from  every  child  attending 
school  (note  the  words  scholar  and  child  used 
indiscriminately) — "  or  out  of  moneys  provided  by 
Parliament  or  raised  by  way  of  loan  or  in  any 
manner  whatever  received  by  the  school  board, 
and  any  deficiency  shall  be  raised  by  the  school 
board  as  provided  by  this  Act"  And  by  sect.  54 
it  is  provided  that  "  any  sum  reauired  to  meet 
any  deficiency  in  the  school  f una  whether  for 


satisfying  past  or  future  liabilities  shall  be  paid 
by  the  rating  authority  out  of  local  rates."    Here 
is  to  be  found  for  the  first  time  in  the  history  of 
education  in  this  country  an  enactment  applying 
rates  towards  defraying  the  expenses  of  educa- 
tion.   By  sect  67  the  local  authority  once  a  year 
are  to  send  to  the  Education  Department,  White- 
hall, a  return  containing  particulars  with  respect 
to    elementary  schools    and    children    requiring 
elementary    education    in    their    district      By 
sect  74,  which  is  under  the  heading  of  "  Attend- 
ance at  School,"  it  is  enacted  that  every  school 
board  with  the  approval  of  tbe  Education  Depart- 
ment, Whitehall,  may  make  bye-laws  for,  amongst 
others,  the  following  purposes:   Requiring  the 
parents  of  children  of  such  age  not  less  than  five 
years  nor  more  than  thirteen  years,  as  may  be 
fixed  by  the  bye-laws,  to  cause  such  children 
(unl«*ss  there  is  some  reasonable  excuse)  to  attend 
school;   and  by  a  proviso  to  this  section  it  is 
enacted  that  as  regards  a  child  between  ten  and 
thirteen  years  of  age,  such  child  need  not  attend 
school  if  one  of  His  Majesty's  inspectors — that  is, 
from    Whitehall — certifies    that  such  child  has 
reached  a  standard  of  education  specified  in  the 
bye-law      Having   now    gone  through  the  Act 
apart  from  the  aefinition  of  the  term  "elemen- 
tary school  "  in  sect  3,  can  it  be  said  with  any 
regard  to  truth  that  this  Act  deals   with  any 
education  other  than  the  elementary  education  of 
children  P    I  think  certainly  not    In  addition  to 
wh*t  is  set  forth  above,  it  should  not  be  lost  Bight 
of  that  the  Act  of  1870  over  and  over  attain  refers 
to  the  Education  Department — that  is,  Whitehall 
— which  for  the  purpose  of  this  case  is  admitted 
to  be  the  authority  as  to  elementary  education, 
and  to  elementary  education  alone,  and   it  is 
admitted  that  from  first  to  last  the  Act  of  1870 
makes  no  reference  whatever  to  the  Department 
of  Science  and  Art  at  South  Kensington  with  its 
high  and  advanced  system  of  education.     That 
the  recipients  of  the  education  mentioned  in  the 
Act  are  children,  and  children  only,  cannot  be 
denied,  for  I  would  ask  who  else  can  be  found 
poiuted  at  throughout  the  Act  to  receive   the 
education  the  Act  prescribes  other  than  children. 
I  now  take  the  definition  in  sect  3  of  the  Act  of 
1870  of  the  term  "  elementary  school."    It  is  as 
follows :    "  In   this   Act   the  term    *  elementary 
school '  means  a  school  or  department  of  a  school 
at  which  elementary  education  is  the  principal 
part  of  the  education  there  given,  and  does  not 
include  any  school  or  department  of  a  school  at 
which  the  ordinary  payments  in  respect  of  the 
instruction  from  each  scholar  exceed  9d.  a  week." 
It  is  argued  for  the  school  board  that  this  defini- 
tion constitutes  a  statutory  enactment  whereby 
a  board  school  or  a  department  of  a  board  school 
is  empowered    to   give   the   highest   and    most 
advanced    education  of    the   South  Kensington 
Directory  at  the  ratepayers'  expense,  if  the  prin- 
cipal part  of  the  education  given  in  such  school 
or  department  of  such  school  is  elementary.    As 
to  this  contention  the  first  observation  to  be  made 
is  that  this  definition  of  the  term  "elementary 
school "  is  not  an  enactment  providing  for  the  giving 
of  any  education  at  all,  and  much  less  an  enact- 
ment that  a  school  board  in  a  public  elementary 
school  is  thereby  empowered  to  give  the  education 
prescribed  by  the  Directory  of  South  Kensington 
at  the  expense  of  the  ratepayers.    This  seems  to 
me  to  be  an  answer  to  the  school  board's  con* 
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tention.    But,  if  the  contention  really  be  that  it 
is  a  statutory  enactment    each    as   the   board 
contends  for,  what  is  the  meaning  of  the  last  part 
of  the  definition  —  "and  does  not  include  any 
school  or  department  of  a  school  at  which  the 
ordinary  payments  in  respect  of  the  instruction 
from  each  scholar  exceed  9(2.  a  week  "  P    I  heard 
no  reason  given  as  to  this  by  the  learned  counsel 
for  the  school  board.    It  is  common  knowledge 
that  prior  to  the  Act  of  1870  there  whs  in  this 
country  a  vast  amount  of  education  of  all  descrip- 
tions, elementary  and  non-elementary,  carried  on 
by  schools  supported  by  voluntary  contributions, 
and,  indeed,  at  the  present  day  there  still  exists  a 
considerable  amount  of  such  education.    These 
schools  have   come  to  be  known  as  voluntary 
schools.    It  was  not  the  object  of  Mr.  Forster  s 
Act  to  destroy  these  voluntary  schools  and  thus 
oast  upon  the  rates  their  enormous  cost,  which 
was  being  provided  for  by  voluntary  contribu- 
tions.   What  Mr.  Forster' s  Act  enacted  was  that 
the  school  board  should  supply  and  the  ratepayer 
should    pay  for   the    elementary   education   of 
children    if,    taking    into    consideration    every 
school,  whether  public  elementary  or  not,  and 
whether  situated  in  the  school  district  or  not 
(sect.  8),  the  elementary  education  which  was  then 
being  provided  was  not  sufficient.  The  object  and 
meaning  of  the  definition  clause  in  my  judgment 
is  that,  inasmuch  as  all  kinds  of  education  were 
then  being  taught  in  these  voluntary  schools, 
those  outside  schools  only  should  come  within  the 
Act  and  derive  the  benefits  by  way  of  grants  and 
otherwise  conferred  by  the  Aot  at  which  elemen- 
tary education  was  the  principal  part  of   the 
education  therein  given;  and,  in  addition,  that 
not  only  those  outside  voluntary  schools  should 
come  within  the  Aot  if  they  were  schools  at  which 
the  ordinary  payments  therein  in  respect  of  the 
instruction  from  each  scholar  did  not  exceed  9(2. 
a  week   apiece.       That   voluntary   schools   are 
referred  to  in  the  Act  of  1870  as  "elementary 
schools  "  in  my  opinion  is  apparent  from,  amongst 
others,  sect.  23,  sect.  12,  sub-sect  .2,  sect.  9,  sub- 
sect  2,  and  sect.  7.    The  object,  meaning,  and 
scope  of  the  definition  was  to  select  out  of  these 
voluntary  schools  those   which   had  these  two 
attributes — viz.,  if  the  principal  part  of  its  educa- 
tion was  elementary,  and  also  was  a  school  in 
which  the  scholars  paid  no  more  than  9d.  apiece 
a  week.    If  there  was  not  this  definition,  I  do  not 
see  why  all  voluntary  schools  could  not  have 
claimed  the  benefit  of  the  Act,  no  matter  what 
was  their  teaching,  if   they  conformed  to  the 
requirements  of  the   Aot  as   regards  religious 
teaching  and  otherwise.     This  definition,  in  my 
judgment,  instead  of  being  a  statutory  enactment 
that  the  highest  education   prescribed  by   the 
directory  should  be  taught  by  a  board  school  at 
the  expense  of  the  ratepayers,  is  a  definition 
whereby  a  limit  is  placed  as  to  those  voluntary 
schools  which  should  become  public  elementary 
schools  within  the  Act  of  1870  and  obtain  its 
benefits ;  and,  in  my  opinion,  this  definition  has 
no  such  effect  as  that  contended  for  on  behalf  of 
the  school  board.    What  I  have  above  said  as  to 
the  true  construction  of  the  Aot  of  1870  I  will  not 
repeat,  for  what  I  have  already  said  upon  the 
Act  equally  applies  whether  the   definition   in 
sect  3  is  taken  or  not.    I  now  come  to  the  next 
Education  Act  which  was  passed — namely,  the  Ele- 
mentary Education  Aot  1873,  by  sect  2  of  which 


it  is  enacted  that :  "  This  Act  shall  be  construed 
as  one  with  the  principal  Act"  (that  is,  of  1870), 
"  and  the  expression  '  this  Act '  in  the  principal 
Aot  shall  be  construed  to  include  this  Act."  In 
other  words,  the  Act  of  1873  is  made  part  and 
parcel  of  the  Aot  of  1870,  which  Aot  is  to  be  read 
as  if  the  Aot  of  1873  had  been  contained  therein. 
Now,  what  do  we  find  in  this  Act  of  1873  ? 
Sect.  13,  in  my  opinion,  is  decidedly  of  importance. 
It  enacts :  "  A  school  board  shall  be  able  and  be 
deemed  always  to  have  been  able  to  be  consti- 
tuted trustees  for  any  educational  endowment  or 
charity  for  purposes  connected  with  education 
.  .  .  and  to  have  and  always  to  have  had 
power  to  accept  any  real  or  personal  property 
given  to  them  as  an  educational  endowment  or 
upon  trust  for  any  purposes  connected  with 
education;  provided  that  (1)  nothing  in  this 
section  shall  enable  a  school  board  to  be  trustees 
for  or  accept  any  educational  endowment,  charity, 
or  trust  the  purposes  of  which  are  inconsistent 
with  the  principles  on  which  the  school  board 
are  required  by  sect.  14  of  the  principal  Act  to 
conduct  schools  provided  by  them."  (This  is  the 
section  relating  to  the  non-teaching  of  religion 
distinctive  of  any  particular  denomination.) 
"And  (2)  every  school  connected  with  such  endow- 
ment, charity,  or  trust  shall  be  deemed  to  be  a 
school  provided  by  the  school  board,  except  that 
nothing  in  tbis  section  shall  authorise  the  school 
board  to  expend  any  money  out  of  the  local  rate 
for  any  purpose  other  than  elementary  education/' 
Here  in  this  section,  as  it  seems  to  me,  is  an 
emphatic  declaration  by  the  Legislature,  which, 
be  it  remembered,  forms  part  and  parcel  of  the 
Aot  of  1870,  that  the  school  board  is  not  to  expend 
any  money  out  of  a  local  rate  for  any  purpose 
other  than  elementary  education.  In  fact,  it 
enacts  in  short  and  positive  terms  that  which  is 
the  whole  tenor  of  the  Aot  of  1870,  as  I  have 
above  endeavoured  to  show.  In  my  opinion,  the 
many  Acts  which  were  subsequently  passed  down 
to  and  inoluding  the  year  1891  have  no  real  bearing 
on  the  point  I  have  to  decide,  except  that  they  show 
that  the  Legislature  was  throughout  dealing  with 
the  elementary  education  of  children  and  nothing 
else.  I  will  very  shortly  go  through  them,  for 
they  have  been  referred  to.  In  1876  an  Act  was 
passed  as  to  the  employment  and  education  of 
children.  In  the  same  year  another  Aot  was 
passed,  called  the  Elementary  Education  Aot 
1876.  By  sect.  4  it  enacted  that  it  was  the  duty 
of  the  parents  of  every  child  to  cause  such  child  to 
receive  sufficient  elementary  instruction  in  reading 
writing,  and  arithmetic,  and  that  in  default  be 
should  be  liable  to  a  penalty.  By  sect.  48  "  a 
child  in  this  Act  means  a  child  between  the  ages 
of  five  and  fourteen  years."  In  1879  an  Aot  was 
passed  relating  to  the  powers  of  school  boards 
in  relation  to  industrial  schools.  In  1880  an  Act 
was  passed  to  make  further  provision  as  to  bye- 
laws  respecting  the  attendance  of  children  at 
school  under  the  Elementary  Education  Acts. 
In  1885  an  Education  Aot  was  passed  foreign  to 
this  case.  In  1890  an  Aot  was  passed  for  the 
purpose  of  making  operative  certain  articles 
in  the  code  of  1890.  This  Aot,  by  sect.  1,  enacted 
that,  "  it  shall  not  be  required  as  a  condition  of  a 
Parliamentary  grant  to  an  evening  school  that 
elementary  education  shall  be  the  principal  part 
of  the  education  there  given,  and  so  much  of  the 
definition  of   the  term  'elementary  school'  in 
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sect.  3  of  the  Elementary  Education  Act.  1870 
as  requires  that  elementary  education  shall  be 
the  principal  part  of  the  education  given  in  an 
elementary  school  shall  not  apply  to  evening 
schools."  So  that,  although  an  evening  school 
need  not  have  elementary  education  as  the  prin- 
cipal part  of  its  education  to  thereafter  get 
a  Parliamentary  grant  (this  has  nothing  to 
do  with  rates  ana  moneys  therefrom),  yet,  if 
the  school  was  one  at  which  the  ordinary  payment 
in  respect  of  instruction  for  each  scholar  exceeded 
9d.  a  week,  an  evening  school,  it  would  seem,  is 
still  left  with  that  fetter,  and  will  not  get  a 
Parliamentary  grant.  This  is  the  first  Act  to 
which  my  attention  has  been  called  in  which  an 
evening  school  is  mentioned.  By  sect.  3,  sub- 
sect.  2  of  the  Act  of  1890,  the  Elementary  Educa- 
tion Acts  1870  to  1876,  and  the  Elementary 
Education  Act  1880.  and  this  Act  may  be  cited 
collectively  as  the  Elementary  Education  Acts 
1870  to  1890.  In  1891  an  Act  was  passed  to 
make  further  provision  for  assisting  education  in 
public  elementary  schools  in  England  and  Wales. 
By  sect.  1  a  grant  called  a  free  grant  was  passed 
by  Parliament  in  aid  of  the  cost  of  elementary 
education  in  England  and  Wales  at  the  rate  of  10*. 
a  year  for  each  child  of  the  number  of  children 
over  three  and  under  fifteen  in  average  attendance 
at  any  public  elementary  schools  in  England  and 
Wales  not  being  an  evening  school ;  and  by 
sect.  13  (1)  the  Act  might  be  construed  as  one 
with  the  Elementary  Acts  1870  to  1890,  and  (2) 
the  Acts  may  be  cited  collectively  as  the  Elemen- 
tary Acts  1870  to  1891.  So  much  for  the  Acts 
ranging  from  1870  to  1891 ;  and  1  can  find  no 
indication  in  any  of  them  that  education  other 
than  that  embraced  in  the  Act  of  1870  was  to  be 
taught  by  a  school  board  at  the  expense  of  the 
ratepayers;  and  the  education  which  a  school 
board  is  by  statute  authorised  to  teach  at  that 
expense,  in  my  judgment,  is  the  same  whether  it 
be  taught  in  the  daytime  or  the  evening.  There 
is  one  other  Act  to  which  I  must  make  reference, 
for  it  was  much  relied  upon  by  the  school  board. 
It  was  not  one  of  the  Elementary  Education  Acts 
of  1870  to  1891,  which  form  a  code  of  themselves, 
but  is  one  of  the  Technical  Education  Acts, 
1887  to  1891,  which  form  a  distinct  code  of 
themselves.  The  Act  is  called  the  Technical 
Instruction  Act  1889  (52  &  53  Yict.  o.  76). 
It  is  an  Act  to  facilitate  the  provision  of 
technical  instruction.  It  is  said  that  this  Aot 
contains  a  legislative  recognition  that  the  higher 
education  01  South  Kensington,  and  not  merely 
the  elementary  education  provided  by  the  code, 
can  be  taught  by  school  boards  and  be  paid  for 
out  of  rates.  This  Act,  by  sect  1,  enacts  that  a 
local  authority  (this  is  not  a  school  board,  but  a 
town  or  county  council)  may  out  of  a  local  rate 
(this  is  not  an  education  rate)  supply  or  aid 
technical  or  manual  instruction,  but  shall  not  out 
of  the  local  rate  supply  the  same  to  scholars  receiv- 
ing instruction  at  an  elementary  school  in  the 
obligatory  or  standard  subjects  prescribed  by  the 
minutes  of  the  Education  Department,  Whitehall. 
The  reason  for  this  seems  pretty  obvious,  because 
to  the  scholars  in  those  standards  the  Education 
Department  might  well  give  elementary  technical 
or  manual  instruction,  and  that  the  local  and 
school  board  authorities  were  not  to  clash.  Then 
comes  a  provision  about  making  a  local  rate,  by  a 
local  authority,  which  has  nothing  to  do  with  a 


school  board.  It  is  there  provided  (sect.  1)  that 
the  rate  to  be  raised  in  any  one  year  by  a  local 
authority  is  not  to  exceed  Id.  in  the  pound,  and 
yet,  according  to  the  argument  of  the  school 
board,  it  may  levy  for  technical  and  manual 
instruction  a  rate  to  any  amount  it  may  require. 
Sect.  1  (3)  enacts — nothing  in  this  Aot  shall  be 
construed  so  as  to  interfere  with  any  existing 
powers  of  school  boards  with  respect  to  the  pro- 
vision of  technical  and  manual  instruction.  As 
before  stated,  it  se*ms  to  me  that  there  may  well 
be  technical  and  manual  instruction  of  an  elemen- 
tary kind  which  the  school  board  may  well  teach 
as  being  elementary  education.  Then  comes  this 
— the  conditions  on  which  Parliamentary  grants 
may  be  made  in  aid  of  technical  and  mannal 
instruction — i.e.,  to  the  local  authority— shall  be 
those  contained  in  the  minutes  of  the  Department 
of  Science  and  Art — the  department,  as  before 
shown,  with  which  the  Elementary  Education  Act 
of  1870  has  nothing  to  do.  I  have  gone  far  enough 
in  this  Aot  to  show  that  it  has  nothing  to  do  with 
the  true  construction  of  Mr.  Forster's  Act  of  1870, 
and  with  just  referring  to  the  novelty  of  the 
attempt  to  interpret  one  Aot  by  another  Act 
passed  nineteen  years  afterwards,  upon  another 
and  different  subject-matter,  I  will  conclude  by 
saying  that  the  Act  of  1889  is  not  a  legislative 
recognition  of  the  right  of  the  school  board  to 
teach  the  directory  education  and  make  the  rate- 
payers pay  for  it.  I  now  answer  the  questions 
put  to  me,  but  I  will  answer  (1)  and  (2)  together. 
(1  and  2)  I  say  it  was  not  within  the  powers  of  a 
board  as  a  statutory  corporation  to  provide 
science  and  art  schools  or  classes  of  the  kind 
referred  to  in  this  case,  either  in  the  day  schools 
or  in  evening  continuation  schools,  out  of  the 
school  board  rate  or  school  fund.  (3)  That  the 
rule  nisi  should  not  be  made  absolute  in  regard 
to  any  of  the  disallowances  and  surcharges,  for  in 
my  judgment,  for  the  reasons  above  given,  they 
were  correctly  made  by  the  auditor.  I  may  add 
that,  if  the  school  board  is  to  have  the  powers  it 
seeks,  these  must  be  obtained  by  legislation,  for 
the  powers  it  desires  to  have  do  not  exist  in  any 
statute  or  its  equivalent  already  passed.  Thu 
appeal  must  be  dumissed.       Afpeal  a^u^i. 

Solicitor  for  the  appellants,  C.  E.  Mortimer. 

Solicitors  for  the  auditor,  Sharpe,  Parker, 
Pritchards,  Barham,  and  Lawford. 
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Countbss  of  Bblmobb  v.  Kbnt  County 

Council,  (a) 

Highway  —  Presumption   of  dedication  —  Unin- 

closed  strip. 
An  uninclosed  strip  of  land  about  300  yards  long, 
50  yards  in  width  at  its  broadest  part,  and 
tapering  to  nothing  at  either  end,  was  adjacent 
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to  an  ancient  highway.  Hie  owners  of  the 
adjoining  land  sought  to  restrain  the  highway 
authority  from  depositing  rubbish  or  materials 
on  the  strip.  Willows  and  grass  had  been  out  by 
the  owner  of  the  adjoining  land  and  her  tenants, 
and  gipsies  warned  off  and  cattle  turned  away. 
The  strip  was  swampy,  and  there  was  no  evidence 
thai  any  vehicle  ever  went  along  it,  but  occa- 
sionally foot  passengers  walked  along  the  margin 
instead  of  the  high  road. 
Held,  thai  there  was  no  presumption  that  all  the 

r*  between  the  hedges  had  been  dedicated  to 
public,  and  that,  even  if  there  was  such  a 
presumption,  it  was  rebutted  by  the  circum- 
stances. 
This  was  an  action  brought  by  the  Countess  of 
Belmore  and  her  tenant  claiming  a  declaration 
that  an  uninolosed  strip  of  land  at  Otford,  in  the 
county  of  Kent,  between  the  main  road  and 
inclosed  land,  known  as  Barham  Farm,  was  the 
property  of  the  plaintiff,  and  for  a  declaration 
that  the  defendants  were  not  entitled  to  nse  the 
strip  of  land  as  a  place  of  permanent  and  general 
deposit  of  materials,  and  for  an  injunction  re- 
straining the  defendants  from  using  or  placing  on 
or  permitting  to  remain  on  the  said  strip  rubbish 

J      or  materials. 

Tbe  land  in  question  was  separated  by  a  piece 

I      of  swampy  ground  from  the  metalled  part  of  the 

!  highway  for  some  300  yards,  and  was  50  yards 
wide  at  the  broadest  part,  narrowing  down  to  a 

I      point  at  either  end.     Willows  and  rough  grass 

J  grew  on  the  land,  atd  had  been  out  by  the  tenant, 
who  had  pnt  cattle  there  to  graze,  and  warned  off 

i      gipsies.     Strangers,  however,  had  cnt  grass  in 

1      small  quantities  and  carried  it  away. 

There  had   been   an   uninolosed   strip  on  the 

i  opposite  side  of  the  road,  upon  which  a  footpath 
had  been  constructed  by  the  highway  authority, 
and  the  adjoining  owner  had  then  inclosed  up  to 
the  newly  constructed  footpath. 

Eve,  K.C.  and  Wace  for  the  plaintiff.— There  is 
no  presumption  of  dedication  to  the  public  up  to 
the  fence  of  the  plaintiff's  land,  and,  even  if  there 
were  any  presumption,  it  is  rebutted  by  the 
evidence  in  this  case. 

Vernon  Smith,  K.C.  and  Church  for  the  defen- 
dants.— There  is  a  presumption  of  dedication  to 
the  public  of  all  land  up  to  the  old  fence,  and  the 
dedication  is  not  limited  to  the  metalled  portion 
I      of  the  road. 


Eve,  E.C.  replied. 


Cur.  adv.  vult. 


March  18. — Cozbns-Hardy,  J. — The  question 
in  this  action  is  whether  the  public  have  any,  and 
if  so  what,  rights  over  an  uninolosed  strip  of  land 
adjacent  to  the  metalled  road  leading  from 
Serenoaks  to  Otford.  This  road  was  not  laid  out 
under  any  Inclosure  Act  It  seems  to  be  an 
ancient  highway,  which  was  kept  in  repair  under 
a  turnpike  trust  from  the  middle  of  last  century 
until  a  few  years  ago,  when  the  trust  expired.  It 
is  now  a  main  road  under  the  control  and  manage- 
ment of  the  Kent  County  Council.  The  defen- 
dants have  begun  to  deposit  rubbish  and  to  lay  a 
drain  along  the  strip,  for  thepurpose  of  rendering 
H  suitable  for  public  use.  The  strip  lies  on  the 
▼est  side  of  the  road.  It  is  about  300  yards  long, 
and  50  feet  wide  at  the  broadest  part,  tapering  off 
to  nothing  at  each  end.  The  strip  is  not  part  of 
the  waste  of  the  manor.    The  land  adjoining  the 


strip  on  the  west  is  a  farm,  of  which  the  plantiff, 
the  Countess  of  Belmore,  is  tenant  for  life  in 
possession,  the  co-plaintiff  Kipping  being  her 
tenant.  The  farmhouse  and  farm  buildings  lie  a 
short  distance  to  the  west  of  the  strip.  Pawley, 
who  occupied  the  farm  from  1865  till  1870,  con- 
structed a  cartway  from  the  high  road  across  the 
strip.  This  cartway  was  raised  some  3ft.  or  4ft. 
and  a  drain  was  placed  under  it  to  carry  off  the 
water  from  the  upper  part  into  a  ditoh  which  was 
dug  along  the  strip.  In  1893  the  plaintiff  Kipping 
made  another  similar  cartway  to  the  north  of 
Pawley's  cartway.  There  is  an  old  hedge  between 
the  fields  and  the  strip.  This  hedge  is  at  the  top 
of  a  small  bank.  The  land  slopes  down  from  the 
hedge  eastwards  and  from  the  high  road  west- 
wards, and  until  Pawley's  drain  and  ditch  were 
made  the  bottom  of  the  strip  was  a  very  swampy 
place,  and  even  uow  it  is  soft  and  wet  except  in 
summer  weather.  Willows  and  rough  grass  grow 
on  the  strip.  These  willows  were  f  1  om  time  to  time 
cut  and  carried  away  by  the  tenants  of  the  farm. 
The  rough  grass  was  occasionally  cut  by  the 
tenants.  There  is  no  evidence  that  any  vehicle 
ever  went  along  the  strip,  and,  indeed,  within 
living  memory  this  would  not  have  been  possible. 
Nor  is  there  any  evidence  that  any  man  on  horse- 
back ever  w»*nt  along  it,  except  occasionally  on  the 
margin  next  the  high  road.  There  is  no  denned 
back  or  footpath  on  this  margin,  but  occasionally 
foot  passengers  walk  on  this  margin  instead  of 
ou  the  high  road  This  was  not  done  frequently, 
but  the  margin  was  trodden  by  foot  passengers 
more  often  than  by  men  on  horseback.  On  the 
opposite,  or  eastern,  side  of  the  high  road  was  a 
somewhat  similar  strip,  which  has  recently  been 
inclosed  with  the  consent  of  the  Kent  County 
Council.  There  is  now  a  formed  footpath  on 
the  easn  side  of  the  high  road,  and  I  gather 
that  foot  passengers  have  at  all  times  been  in  the 
habit  of  walking  on  the  grass  margin  on  the  east 
side  rather  than  on  the  west  side,  probably  because 
the  surface  was  more  level  and  even  on  the  east 
than  on  the  west.  Thus  far  I  have  dealt  with 
facts  which  are  either  admitted  or  not  substan- 
tially controverted.  But  there  are  other  facts  in 
dispute,  and  upon  these  issues  I  must  state  my 
findings.  Thomas  Fishenden,  son  of  an  old  tenant 
of  the  farm,  and  who  folio  wed  his  father  as  tenant, 
speaks  from  1848  till  1865.  He  gave  his  evidence 
in  a  manner  which  completely  satisfied  me.  He 
swore  that  his  father's  cattle  used  to  be  turned 
into  the  strip  to  graze,  and  that  his  father  used 
to  put  hurdles  all  round  the  boggy  places  to  keep 
the  cattle  from  getting  in,  which  hurdles  were 
only  taken  away  in  the  summer.  I  accept  this 
evidence.  There  is  a  good  deal  of  evidence  by 
other  tenants  or  tbeir  labourers  that  horses  and 
cattle  from  the  farm  used  to  be  turned  out  to 
graze  on  the  strip.  There  is  no  doubt  that  horses 
or  cattle  passing  along  the  road  sometimes  strayed 
into  or  were  turned  into  the  strip.  The  prin- 
cipal person  who  did  this  was  a  cattle  dealer 
named  Young,  and  he  admitted  that  he  had  been 
ordered  off  by  the  tenants,  who  would  not  let  the 
cattle  stop.  It  is  clear  that  gipsies  occasionally 
stopped  there,  but  they  were  ordered  off  by  the 
tenants,  and  not  by  the  road  authorities.  Mr. 
Morgan,  who  was  road  surveyor  up  to  about  1878, 
seeing  some  cattle  straying  on  the  strip,  ordered 
them  off,  saying  that  they  had  no  right  there 
without  leave  of  the  owner.    On  the  other  hand, 
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some  cows  were  occasionally  taken  there  to  graze 
by  occupiers  of  land  in  the  neighbourhood,  though 
this  was  not  proved  to  be  with  the  knowledge  of 
the    tenants.     Grass  was   occasionally   cut   by 
passing  strangers  and  carried  away  in  carts,  but 
such   acts    were    wrongful,    whether  the   strip 
was  or  was  not  part  of  the  highway.    The  result 
of  the  evidence  as  a  whole  is  this — as  far  as  living 
memory  goes  the  plaintiffs  or  their  predecessors 
in  title  have  used  and  enjoyed  this  strip  in  such  a 
manner  and  to  such  an  extent  as  the  nature  of 
the  strip  permitted,  and  have  exercised  acts  of 
ownership    inconsistent  with    public   rights.     I 
refer  especially  to  the  hurdles,  to  the  roadways 
to    the   ditch,    and,    though   I    do   not    attach 
great    importance    to    it,    to    the   cutting    of 
the    willows.     I    do    not    find    a    single    act 
done    on   the    strip    by    the    road    authorities 
until  the  acts  complained  of  in  this  action.    I 
cannot  regard  the  occasional  placing  of  a  heap  of 
stones   or   road  scrapings  on  the  west  side   of 
the  highroad  instead  of  on  the  ease  side,  where 
they  were  usually  placed,  as  of  any  real  import- 
ance.   There  is  a  conflict  of  evidence  as  to  the 
fact,  but,  assuming  it  to  be  proved  that  a  heap  of 
stones  or  scrapings  was  placed  there  for  a  short 
time,  I  should  nesitate  to  regard  it  as  an  act  which 
the  occupier  of  the  strip  was  bound  to  protest 
against.    The  proper  inference  would  be  that  it 
was  permissive.      Upon  the  whole,  I  think  the 
evidence  is  insufficient  for  the  purpose  of  proving 
dedication  of  the  strip  as  a  highway  by  user. 
There  is  not  a  single  exercise  of  highway  rights 
over  the  strip  except  at  the  narrow  margin  next 
the  highroad— a  margin  varying  from  two  to  four 
feet  in  width,  and  to  some  extent  obstructed  by 
shrubs.      The  defendants,  however,  assert  that 
there  is  a  presumption  of  dedication  to  the  public 
auite  up  to  the  ancient  fence,  and  that  there  is  no 
justification  for  limiting  the  dedication  to  that 
portion  of  the  highroad  which  is  metalled,  even 
though  highway  rights  have  not  been  exercised 
beyond  the  metalled  highway.    On  this  point  I 
have  derived  assistance  from  the  judgments  of 
Ohannell,  J.  and  of  the  Court  of  Appeal  in  Neeld 
v.  Hendon  Urban  District  Council  (81  L.  T.  Rep. 
405).    Lord  Russell  of  Killowen  says  at  p.  409 : 
"  It  seems  to  me  very  difficult  to  give  assent  to 
such  a  general  proposition  as  this — that,  under 
all  conditions  where  you  find  a  metalled  road 
bordered  by  unmetalled  margins  and  beyond  the 
margins  by  hedges,  there  is  an  invariable  pre- 
sumption that  all  the  space  between  the  hedges  is 
highway.    The  question  whether  such  a  space  is 
all  highway  would  depend  to  a  great  extent,  I 
think,  on  many  other  circumstances — such,  for 
instance,  as  the  nature  of  the  district  through 
which  the  road  passes,  the  width  of  the  margins, 
the  regularity  of  the  line  of  the  hedges,  and  the 
levels  of  the  land  adjoining  the  road.    These  are 
all  circumstances  which  should    be  taken  into 
account  before  any  presumption  of  law  can  arise 
as  to  the  width  of  the  highway.    It  seems  to  me 
that  it  is  not  safe  to  say,  as  a  general  proposition, 
without  knowing  the  conditions  of  each  particular 
case,  that  in  such  a  case  as  I  have  mentioned  all 
the  space  between  the  hedges  is  part  of  the  high- 
way.   .    .    .    It  is  often  impossible  to  discover 
the  exact  circumstances  under  which  a  fence  has 
been  erected  upon  any  particular  spot   The  fence 
may  have   been   put   there    because  there  was 
already  a  sort  of  natural  boundary,  or  it  may  be 


in  some  oases  that  the  person  who  made  the 
enclosure  wished  to  leave  a  margin  of  ground  for 
the  use  of  the  public  if  at  any  time  the  road 
should  become  foundrous.  But  even  in  the  latter 
case  I  doubt  whether  it  would  be  right  to  say  that 
a  margin  left  by  the  landowner  outside  a  fence 
for  that  purpose  is  necessarily  dedicated  by  him 
as  a  highway  for  all  time/*     Now,  applying  the 

Srinciples  laid  down  by  the  late  Lord  Chief 
ustioe,  I  think  there  is  no  presumption  of  dedi- 
cation up  to  the  old  fence,  or  that,  if  there  is  any 
such  presumption,  it  is  rebutted  by  the  surround- 
ing circumstances  and  by  the  evidence.  The  only 
difficulty  I  have  felt  is  as  to  the  margin.  Bat 
upon  reflection  I  do  not  see  my  way  to  hold  that 
it  is  part  of  the  highway  unless  every  highway 
passing  through  an  uninclosed  country  must,  as 
matter  of  law,  be  deemed  to  include  a  certain 
space  on  each  side  of  the  metalled  road.  I  am 
satisfied  that  the  margin  has  been  used  only 
occasionally  and  by  a  few  persons,  and  only  to 
such  an  extent  and  in  such  a  manner  as  was  in- 
evitable by  reason  of  the  absence  of  any  fence  or 
other  obstacle.  Such  user  is  too  indefinite  to 
form  the  foundation  of  a  public  right,  or  to 
establish  a  dedication  as  part  of  the  highway.  I 
may  add  that,  even  if  the  public  have  rights 
over  the  margin,  but  not  beyond,  the  acts 
of  the  defendants  cannot  be  justified.  I  must 
therefore  make  a  declaration  and  grant  an 
injunction  in  terms  of  paragraphs  1  and  3  of 
the  claim,  and  the  defendants  must  pay  the  costs 
of  the  action. 

Solicitors:  Paterson,  Snow,  Bloxam,  and  Co  ; 
Prior,  Church,  and  Adams. 


Tuesday,  March  26, 1901. 

(Before  Oozbns-Habdy,  J.) 

Hbdlby  v.  Wbbb.  (a) 

Local  government — Sewer — Drain — Laying  sewer 
in  land  of  another— Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  ss.  4, 13. 

In  Nov.  1899  W.,  the  owner  of  a  plot  of  land  on 
which  he  had  erected  two  semi- detached  houses, 
laid  down  two  sets  of  pipes  connecting  the  water- 
closets  of  the  houses  with  a  sewer  vested  in  the 
local  authority.  This  connection  was  made 
partly  under  a  road  which  had  been  conveyed  to 
the  plaintiff  who  claimed  a  declaration  that  W. 
was  not  entitled  to  drain  his  premises  through 
the  plaintiff's  land.  W.  submitted  that  his  two 
houses  were  two  buildings  within  the  Public 
Health  Act  1875,  and  that  from  the  point  of 
junction  of  the  pipes  to  the  sewer  was  a  sewer 
within  the  Act. 

Held,  that  the  erection  was  only  one  building, 
although  it  consisted  of  two  semi-detached  houses. 

Held,  also,  that  a  man  by  making  a  cuhert 
wrongfully  on  another  man's  land  without 
his  consent  could  not  make  the  culvert  a  sewer 
and  divert  the  property  from  the  owner  of 
the  land. 

This  was  an  action  for  a  declaration  that  the 
defendant  was  not  entitled  to  drain  his  premises 
through  the  plaintiff's  premises,  for  an  injunction 
to  restrain  him  from  permitting  the  connection  to 

(a)  Reported  by  G.  a  Hamilton,  Baq.,  BarrUtar-»t-Law. 


MAGISTRATES'  OASES. 


188 


Ch.]      Attorney-General  and  Bromley  Bubal  District  Council  v.  Copbland.     [KJB. 


remain,  and  for  an  order  for  the  removal  of  such 
connection. 

The  defendant,  the  owner  of  a  plot  of  land  and 
of  half  the  road  in  front  of  it,  in  Nov.  1899  erected 
two  semi-detached  houses  on  his  land,  and  laid 
down  two  sets  of  pines  from  the  water-closets 
of  the  houses  which  joined  and  connected  with 
the  sewer  vested  in  the  local  authority  in  that 
part  of  the  road  which  did  not  belong  to  the 
defendant. 

On  the  17th  Jan.  1901  Marchant  conveyed  two 
plots  and  the  half  of  the  road  in  which  the  conduit 
connected  with  the  sewer  to  tfie  plaintiff. 

Micklem,  K.C.  and  E.  Clayton  for  the  plaintiff. 
—The  two  semi-detached  houses  are  only  one 
building,  and  the  culvert  is  not  a  sewer.  The 
plaintiff  cannot  by  wrongfully  making  a  culvert 
on  another  man's  land  divert  the  property  from 
the  owner  of  the  land : 

Meader  v.  West  Cowes  Local  Board,  67  L.  T.  Bep. 
454;  (1892)  3  Ch.  18. 
Eve,  K.C.  and  Buckmaster  for  the  defendant. — 
The  two  houses  are  two  buildings  within  the 
meaning  of  the  Public  Health  Act  1875  (38  &  39 
Vict.  c.  55),  88.  4, 13.  From  the  point  of  junction 
the  culvert  was  a  sewer  and  not  a  drain : 

Kershaw  v.   Taylor,  73  L.  T.  Bep.  274 ;  (1895)  2 
!  Q.  B.  471 ; 

Travis  v.  VttUy,  70  L.  T.  Bep.  242 ;  (1894)  1  Q.  B. 
233. 
The  owner  of  the  land  acquiesced  in  the  making 
of  the  connection  through  his  land. 

Cozbns-Habdy,  J. — What  the  defendant  had 
done  was  prima  fade  a  trespass,  but  it  was  said 
to  be  justified  in  several  ways.     First  it  was  said 
that  Marchant,  the  plaintiffs  predecessor  in  title, 
had  acquiesced  in  the  making  of  the  connection 
1       through  his  land,  but  there  was  no  evidence  of 
that    Then  it  was  said  that  the  culvert  from  the 
pair  of  detached  houses  was  not  a  drain,  but  a 
"  sewer  "  within  the  meaning  of  the  Pnblio  Health 
Act,  and  was  vested  in  the  local  authority,  and 
that  the  plaintiff  had  no  right  to  interfere.    The 
Act  denned  "  drain "  and  "  sewer  "  as  follows : 
u '  Drain '  means  any  drain  of  and  used  for  the 
drainage  of  one  building  only,  or  premises  within 
the  same  curtilage,  and  made    merely  for  the 
purpose  of  communicating  therefrom  with  a  cess- 
pool or  other  like  receptacle  for  drainage,  or  with 
a  sewer  into  which  the  drainage  of  two  or  more 
bnilding8  or  premises  occupied  by  different  per- 
sons is  conveyed."    " '  Sewer '  includes  sewers  and 
drains  of  every  description,  except  drains  to  which 
the  word  *  drain '  interpreted  as  aforesaid  applies, 
and  except  drains  vested  in  or  under  the  control 
of  any  authority  having  the  management  of  roads 
and  not  being  a  local  authority  under  this  Act." 
Apart  from  authority,  I  would    have   thought 
that  this  was  the  case  of  the  drainage  of  one 
building  only.    A  structure  might  be  one  build- 
ing whether  it  was  occupied  by  one  or  more 
person  or  persons,  and  whether  in  flats  or  not. 
The  term  "  one  building  "  was  not  equivalent  to 
the  term  "  one  house."    A  pair  of  semi-detached 
houses  might  be  one  building  only.    In  Kershaw 
v.  Taylor  (ubi  rap.),  a  Divisional  Court  held  that 
from  the  point  of  junction  the  culvert  was  a 
;        sewer  and  not  a  drain  within  the  Metropolis  Local 
I        Management  Act  1855,  but  there  the  drainage 
came  from  two  separate  pairs  of  semi-detached 
houses.   In  Travis  v.  Uttley  (ubi  tup.),  it  was  held 


that  a  pipe  receiving  the  drainage  of  more  than 
one  "  building  "  was  a  sewer  within  the  meaning 
of  the  Public  Health  Act ;  but  in  the  present  case 
the  erection  was  only  one  building,  although  it 
consisted  of  two  semi-detached  houses,  and  this 
culvert,  so  far  as  it  ran  through  the  plaintiff's 
land,  was  not  a  sewer.  But  even  if  it  was  a  sewer 
there  would  be  a  further  difficulty,  as  to  which,  as 
at  present  advised,  his  Lordship  was  against  the 
defendant.  Gould  a  man  by  making  a  culvert 
wrongfully  on  another  man's  land  without  his 
consent  make  it  a  sewer  so  as  to  vest  it  in  the 
local  authority  and  divert  the  property  from  the 
owner  of  the  land  P  The  observations  of  Ohitty, 
J.  and  the  Court  of  Appeal  in  Meader  v.  West 
Cowes  Local  Board  {ubi  sup.)  were  against  the 
defendant  on  this  point.  Webb  could  not  by  a 
trespass  on  the  plaintiff's  own  land  make  some- 
thing a  sewer  so  as  to  prejudice  the  plaintiff.  I 
must  make  a  declaration  that  the  defendant  was 
not  entitled  to  drain  through  the  plaintiff's  pre- 
mises, and  order  the  defendant  to  take  up  and 
remove  the  drain  complained  of. 
Solicitors:  John  Bartlett;  Shirley  W.  Woolmer. 


KING'S  BENCH  DIVISION. 

April  landS,  1901. 
(Before  Lord  Alvebstonb,  C.J.) 
Attorney-General    (on   the   relation   of   the 
Bromley   Rural  District    Council)    and  the 
Bromley    Bubal    District     Council    v. 
Copbland.  (a) 
Highways  —  Highway  authority — Pipe  through 
bank  to  carry  off  rain  waters  from  highway- 
Right  to  pass  the  waters  through  pipe  on  to 
adjoining    land  —  "  Drain  "  —  Prescriptions- 
Highway  Act  1835  (5  <fe  6  Will.  4,  c.  50),  s.  67. 

A  pipe  through  a  bank  separating  a  public  high- 
way  from  adjoining  land,  through  which  the 
rain  waters  collecting  on  the  highway  are  passed 
from  the  highway  on  to  the  surface  of  the 
adjoining  land  and  not  to  any  proper  outlet,  it 
not  a  "  drain"  within  sect.  67  of  the  Highway 
Act  1835,  and  therefore  the  highway  authority 
have  no  power  under  that  section,  as  against  the 
owner  of  the  adjoining  land,  to  maintain  such  a 
pipe  and  thereby  discharge  the  waters  collecting 
on  the  highway  on  to  the  surface  of  his  land. 

The  right  which  a  highway  authority  have  over 
an  ancient  highway  is  not  such  a  dominant 
tenement  as  would  gwe  them  a  common  law  right 
by  prescription  to  maintain  this  pipe  through 
trie  bank  and  to  pass  the  waters  from  the  high- 
way through  the  same  on  to  the  surface  of  the 
adjoining  land;  and  therefore  the  highway 
authority  can  acquire  no  such  right  or  easement 
by  prescription  even  though  they  have  for  more 
than  the  statutory  period  exercised  the  right  of 
passing  the  water  through  the  pipe  on  to  the 
adjoining  land. 

Further  consideration  before  Lord  Alver- 
stone,  C.J.  in  an  action  tried  by  him  without  a 

The  plaintiffs  were  the  Attorney- General  on 
the  relation  of  the  Bromley  Rural  District 
Council  and  the  Bromley  Rural  District  Council, 
and  they  claimed  an  injunction  to  restrain  the 

(a)  Reported  by  W.  W.  Obb,  Etq.f  B*rrister-*t-L*w. 
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defendant  from  stopping  up  or  obstructing  an 
ancient  watercourse  or  flow  of  water  passing 
from  the  public  highway  leading  from  West 
Wickham  to  Beckenham,  in  the  county  of  Kent, 
over  land  of  the  defendant  lying  between  snoh 
highway  and  West  Wickham  station,  in  the 
pariah  of  West  Wickham,  and  from  causing 
obstruction  to  the  highway ;  and  they  also  claimed 
damages  for  the  obstruction  of  and  injury  to  the 
highway. 

The  Bromley  Rural  District  Council  is  the 
highway  authority  for  the  parish  of  West  Wick- 
ham, and  the  road  in  question  was  the  public 
highway  in  the  parish  leading  from  West  Wick- 
ham to  Beckenham,  and  was  under  the  highway 
jurisdiction  of  the  council. 

The  defendant  was  the  owner  of  certain  land  in 
the  parish  adjacent  to  the  road,  and  separated 
therefrom  by  a  bank  and  hedge.  The  defendant 
bought  this  land  ab:>ut  two  years  before  the  date 
of  the  action  and  he  had  built  houses  thereon,  and 
such  houses  were  occupied  by  his  tenants.  The 
road  was  an  ancient  highway,  and  there  was  a 
fall  or  dip  in  the  road  opposite  the  defendants 
land.  At  the  point  in  the  road  at  which  the 
question  in  the  case  arose  there  were,  prior  to  the 
year  1868,  two  old  catch-pits,  one  on  either  side 
of  the  road,  connected  by  a  pipe  or  culvert  under 
the  road.  This  point  was  the  lowest  point  of  the 
road,  there  being  a  falling  gradient  on  one  side 
and  a  rising  gradient  on  the  other,  and  the  land 
on  the  side  opposite  to  the  defendant's  land  also 
sloped  downwards  towards  the  road. 

Prior  to  the  year  1868  the  rain  and  storm 
waters  collecting  on  the  road  and  running  down 
the  road  in  both  directions  towards  the  lowest 
point  would  there  collect  and  pass  into  the  catch- 
pits,  and  the  water  from  one  catch-pit  would 
then  pass  through  the  pipe  under  the  road  into 
the  catch-pit  on  the  defendant's  side,  and  thence 
from  this  catch-pit  to  an  old  cut  in  the  bank. 

In  the  year  1868  the  catch-pits  were  enlarged 
and  were  connected  by  an  iron  pipe  under  the 
road,  and  from  the  catch-pit  on  the  defendant's 
side  a  pipe  was  put  through  the  bank  under  the 
hedge  which  divided  the  road  from  the  defen- 
dant's land,  and  through  this  pipe  the  rain 
and  storm  waters  collecting  at  this  point  of  the 
road  were  passed  from  the  catch-pits  on  to  the 
defendant's  land  and  over  the  surface  of  the  same. 

The  learned  judge  was  of  opinion  that  there 
was  sufficient  evidence  to  show  the  existence  of  an 
easement  for  passing  the  water  through  the  pipe 
on  to  and  over  the  defendant's  land,  assuming 
that  the  plaintiffs  were  entitled  to  claim  such  an 
easement.  It  was  not  denied  that  the  defendant 
had  obstructed  the  flow  of  the  water. 

The  plaintiffs  alleged  that  the  Bromley  Rural 
District  Council  and  their  predecessors  in  title 
had  made  and  maintained  for  many  years  past 
this  pipe  through  the  bank,  and  that  the  rain  and 
storm  waters  collecting  on  the  road  had  passed 
through  such  pipe  on  to  and  across  the  defen- 
dant's land  for  many  years  prior  to  the  purchase 
of  the  land  by  the  defendant  and  had  continued 
so  to  pass  at  the  time  of  such  purchase,  and  that 
such  waters  had  so  flowed  from  the  road  through 
the  pipe  on  to  the  defendant's  land  from  time 
immemorial,  and  that  there  was  always  an  ancient 
watercourse  and  natural  outlet  for  such  waters 
from  the  road  over  the  defendant's  land;  and 
that  the  defendant  had  unlawfully  obstructed  the 


channel  and  pipe  and  had  interfered  with  and 
prevented  the  now  of  the  water  from  the  road 
over  his  land. 

The  defendant  alleged  that  there  never  was  or 
had  been  an  ancient  watercourse  or  natural  outlet 
for  the  rain  waters  from  the  road  over  his  land, 
and  he  submitted  that  neither  the  Bromley  Rural 
District  Council  nor  their  predecessors  in  title  had 
acquired  any  right  to  a  watercourse  or  to  the  flow 
of  the  water  from  the  road  on  to  or  over  the 
defendant's  land. 

Sect  67  of  the  Highway  Act  1835  (5  &  6  Will  4, 
c.  50)  provides : 

And  be  it  farther  enacted,  that  the  said  surveyor, 
district  surveyor,  or  assistant  surveyor,  shall  have  power 
to  make,  sooor,  cleanse  and  keep  open  all  ditohes, 
gutters,  drains,  or  watercourses,  and  also  to  make  and 
lay  suoh  trunks,  tunnels,  plats  or  bridges,  as  he  shall 
deem  neoessary,  in  and  through  any  lands  or  grounds 
adjoining  or  lying  nea?  to  any  highway,  upon  paying  the 
owner  or  occupier *i  snob  lands  or  grounds,  provided 
they  are  not  waste  or  common,  for  the  damages  which 
he  shall  sustain  thereby,  to  be  settled  and  paid  in  snoh 
manner  as  the  damages  for  getting  materials  in  inclosed 
lands  or  grounds  are  herein  direofced  to  be  settled  and 
paid. 

Bray,  K.O.  and  Clarke  Williams  for  the  plain- 
tiffs.—The  question  is  whether  there  can  be  a 
legal  origin  for  this  easement  in  favour  of  the 
plaintiffs.  We  contend  that  there  is  a  legal 
statutory  origin  and  a  legal  common  law  origin. 
For  the  legal  statutory  origin  we  rely  on  sect  67 
of  the  Highway  Act  1835,  which  gives  the  high- 
way authority  power  to  acquire  an  easement,  to 
make  and  maintain  a  drain,  and  to  pour  water 
through  that  drain  on  to  the  adjoining  land.  If 
there  had  been  a  ditch  at  the  other  aide  of  this 
hedge  and  the  defendant's  predecessors  had 
allowed  this  water  to  run  down  that  ditch,  then 
undoubtedly  the  plaintiffs  would  have  had  an 
easement  to  put  a  pipe  through  the  bank  into 
that  ditch.  In  that  case  the  pipe  would  have 
been  a  "  drain  "  within  sect  67.  It  makes  no 
difference  whether  there  is  a  ditch  or  not,  except 
as  to  the  amount  of  compensation  to  be  paid 
under  the  section  to  the  owner ;  otherwise  where 
there  is  no  ditoh  the  authority  could  not  exercise 
their  powers  at  all,  and  the  road  would  remain 
flooded  and  the  object  of  this  section  be  defeated. 
We  therefore  have  the  right  to  make  a  drain 
through  this  bank  and  let  the  water  pass  through, 
and  we  contend  that  this  pipe  is  a  "drain" 
within  sect  67.  The  only  case  we  can  find  on  the 
point  is  Croft  v.  Biekmansworih  Highway  Board 
(60  L.  T.  Rep.  34;  39  Ch.  Div.  272),  where  it  was 
held  that  a  well  into  which  waste  water  flowed 
through  a  pipe  and  thence  percolated  into  the 
soil  was  not  a  "drain  or  wateroourse"  within 
sect.  67.  That  case  only  shows  that  if  we  were 
merely  seeking  to  make  or  cleanse  a  pond,  or  if 
we  were  draining  into  a  pond  or  ditch,  we  should 
have  no  right  to  clean  out  that  pond  or  ditoh 
except  in  so  far  as  this  section  gives  us  power  to 
do  it.  A  clear  distinction  is  there  drawn  between 
the  drain  by  which  the  water  was  conveyed  to  this 
pit  and  the  pit  itself ;  and  all  the  case  decides  is 
that  the  pit  for  receiving  the  water  from  the 
drain  was  not  a  "drain."  That  case  there- 
fore is  no  authority  against  the  plaintiffs. 
The  plaintiffs  have  therefore  a  statutory  right 
under  this  section  to  acquire  this  right  against 
the  defendant,  and  to  put  this  pipe  through  the 


MAGISTRATES'   OASES. 


185 


KJB.]     Attobhby-Genebal  and  Beomlby  Bubal  Distbict  Council  t>.  Oopbland.     [K.B. 


bank.  That  is  the  statutory  origin  of  the  plain- 
tiffs'rights.  Then  with  regard  to  the  common 
law  origin,  where  a  thing  like  this  has  been  going 
on  for  a  great  many  years — and  we  do  not  know 
when  this  began — a  legal  origin  ought  to  be  pre- 
sumed; and  in  dealing  with  the  common  law 
right  we  have  to  deal  with  the  two  halves  of  the 
road  differently,  because  presumably  the  half  of 
the  road  on  the  defendant's  side  belongs  to  the 
defendant,  and  the  other  half  to  the  owner  of  the 
land  on  the  other  side.  Clearly  the  owner  of  the 
land  on  the  oilier  side  oould  claim  an  easement — 
if  he  proved  it— to  go  through  the  defendant's 
land  under  the  road  and  so  on  through  the  bank 
to  the  land  on  the  other  side  of  the  bank.  He 
may  acquire  that  right  either  by  virtue  of  his 
own  acts,  or  by  the  acts  of  his  tenants  and  occu- 
piers, as  an  occupier  may  acquire  rights  for  the 
owner,  in  which  case  both  owner  and  occupier 
would  be  entitled : 

Ivimey  v.  8tocker,  14  L.  T.  Bep.  427 ;  L.  Bep.  1  Ch. 
396. 
There  would  be  nothing  to  prevent  the  owner  and 
his  occupier  from  acquiring  the  right  to  take  the 
water  from  his  side  of  the  road  over  the  defen- 
dant's land,  and  the  highway  authorities  are  in 
the  position  of  occupiers  of  the  roadway  for 
certain  purposes :  (per  Lord  Cairns  in  BangeUy 
v.  Midland  Railway  Company,  18  L.  T.  Bep.  69, 
at  p.  70;  L.  Bep.  3  Ch.  306,  at  p.  311).  With 
regard  to  the  half  of  the  road  on  the  defen- 
dant's side,  although  an  ordinary  tenant  cannot 
acquire  as  against  his  landlord,  who  is  the 
owner  of  the  adjoining  land,  an  easement 
over  that  adjoining  land,  and  although  if  the 
highway  authority  were  an  ordinary  tenant 
there  might  be  a  difficulty  in  saying  that  the 
highway  authority  could  acquire  an  easement  by 
occupying  land  belonging  to  the  owner  of  the 
servient  tenement,  yet  this  is  not  the  case  of  an 
ordinary  tenant,  but  a  case  where  the  highway 
authority  have  a  qualified  but  permanent  occupa- 
tion which  is  sufficient  to  found  an  easement. 
Upon  both  grounds  the  plaintiffs  are  entitled  to 
succeed. 

6.  B.  Rashleigh  (Dtcfant,  K.C.  with  him)  for 
the  defendant. — The  defendant  was  lawfully 
entitled  to  do  what  he  did.  We  submit  these  four 
propositions:  First,  the  Prescription  Act  1832 
does  not  apply  to  rights  in  gross : 

ShuHUicorth  v.  U  Fleming*  ™  C.  B.  N.  S.  687 ;  U 
Jnr.  N.  S.  840. 

Secondly,  an  owner  of  land  has  a  right  to  protect 
himself  from  flood  water  not  brought  there  by  his 
own  act,  although  by  so  doing  he  injures  someone 
else: 

Ni*ld  v.  London  and  North-WesUrn  Railway  Com- 
pany, L.  Bep.  10  Ex.  4. 

The  defendant  has  done  an  act  on  his  own  land ; 
be  has  stopped  up  this  pipe,  and  by  so  doing  it 
may  be  said  that  he  has  injured  the  highway,  out 
he  was  entitled  to  do  so  to  protect  himself. 
Thirdly,  a  highway  authority  may  not  make  use 
of  their  rights  over  the  road  in  such  a  way  as  to 
deprive  the  adjoining  owner  of  the  reasonable 
use  of  his  land: 

Vettry  of  St.  Mary,  Newington  v.  Jacobs,  25  L.  T. 
Bep.  800 ;  L.  Bep.  7  Q.  B.  47. 
Fourthly,  the  only  statutory  right  which  this 
highway  authority  have  under  sect.  67  of  the 
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Highway  Act  1835  is  the  right  to  carry  the  water 
by  a  proper  drain  off  the  road  through  the  land, 
but  not  in  such  a  way  as  to  do  the  defendant  an 
injury.  The  statute  could  never  have  intended  to 
give  the  plaintiffs  a  right  to  make  a  drain  through 
this  bank  and  let  the  water  run  on  to  the  defen- 
dant's land  without  making  any  provision  for  the 
proper  disposal  of  the  water.  It  is  assumed  that 
under  the  operation  of  this  section  the  surveyor 
of  highways  at  some  distant  time  made  these 
drains  and  has  a  right  to  keep  them  open,  but 
there  is  no  record  whatever  to  show  that  any  such 
thing  ever  took  place,  and  there  is  no  authority 
to  show  that  such  a  right  can  be  claimed  under 
the  statute  by  prescription.  The  plaintiffs  are 
obliged  to  call  in  aid  the  Prescription  Act  1832 
in  order  that  they  may  claim  the  benefit  of 
sect.  67 ;  but  I  assume  that  the  highway  authority 
are  not  "  occupiers  of  a  tenement  '  so  as  to  bring 
them  within  sect.  5  of  the  Prescription  Act ;  and 
if  they  are  not  occupiers  of  a  tenement,  they  do 
not  come  under  the  Prescription  Act  at  all. 
The  plaintiffs  are  a  statutory  body  and  can  have 
no  rights  except  those  given  by  the  statute,  and 
unless  such  a  right  as  is  here  claimed  is  expressly 
given  them  by  the  statute,  they  do  not  possess  it : 

Croft  v.  Richnansworth  Highway  Board  (ubi  sup.) 

There  is  nothing  in  the  statute  which  gives 
them  the  right  to  drain  the  water  off  the  road 
on  to  the  defendant's  land  and  leave  it  there; 
and  the  principle  of  that  case  is  strongly 
in  the  defendant's  favour,  as  it  shows  that 
the  highway  authority  had  no  right  to  inter- 
fere with  the  enjoyment  of  the  defendant's 
land.  This  pipe  is  not  a  "drain"  within  the 
meaning  of  the  section,  and  therefore  there  can- 
not be  a  legal  origin  for  the  right  claimed.  The 
pipe  was  there  when  the  district  council  came 
into  possession,  but  unless  the  statute  gave  them 
the  right  to  put  it  there,  no  prescription  can  give 
them  the  right.  Again,  the  plaintiffs  have  no 
such  right  in  the  road  as  would  enable  them  to 
acquire  an  easement  by  common  law  independent 
of  statute.  The  public  have  no  hereditament,  no 
property,  and  no  rights  in  the  road  which  can  be 
passed  from  one  to  another,  and  therefore  they 
cannot  acquire  any  easement  of  the  kind  here 
claimed,  and  the  only  thing  in  Bangeley  v.  Mid- 
land  Railway  Company  (ub%  tup.)  to  support  such 
a  right  is  the  use  by  Lord  Cairns  ox  the  word 
"  occupation."  With  regard  to  the  Acts  of  Par- 
liament under  which  the  district  council  claim 
their  title,  it  is  useful  to  refer  to  the  judgment  of 
Thesiger,  L.J.  in  Roll*  v.  Ve$try  of  St.  Q*orge>the- 
Martyr,  Southwark  (43  L.  T.  Hep.  140.  at  p.  143; 
14  Oh.  Div.  785,  at  pp.  800-1),  where  he  deals  wirh 
the  rights  of  the  surveyor  over  the  roads,  and 
shows  that  under  the  Highway  Act  1835  the  sur- 
veyor had  no  rights  beyond1  mere  rights  of  control 
and  management.  Then  under  sect.  11  of  the 
Highway  Act  1862  (25  &  26  Vict.  c.  61),  all  the 
property,  including  all  easements,  which  belonged 
to  the  surveyor  of  highways  passed  to,  and  be- 
came vested  in,  the  highway  hoard  of  the  then 
formed  highway  districts.  Then  under  sect.  4  of 
the  Highways  and  Locomotives  (Amendment)  Act 
1878  (41  &  42  Vict.  c.  77),  power  was  given  to  the 
rural  sanitary  authority  of  a  district  coincident 
with  a  highway  board  to  become  a  highway 
board  and  to  exercise  all  the  powers  thereof,  and, 
under  sect.  5,  all  the  property,  including  "  eaae- 
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ments  M — as  in  the  previous  Aot^of  the  highway 
hoard  or  any  surveyor  of  the  parish  passed  to, 
and  became  vested  in,  the  rural  sanitary  authority, 
so  that  if  there  were  any  " easements"  in  the 
original  surveyor  they  passed  to  the  rural  sani- 
tary authority.  Then,  lastly,  under  sect.  25  of 
the  Local  Government  Act  1894  (56  &  57  Vict, 
c.  73),  all  the  powers,  duties,  and  liabilities  of  the 
rural  sanitary  authority  in  the  district  and  of  any 
highway  authority  were  transferred  to  the  rural 
district  council.  The  easement  claimed  is  not  an 
easement  which  the  surveyor  of  highways  could 
have  acquired,  and  therefore  not  an  easement 
which  became  vested  in  the  plaintiffs.  He  also 
referred  to 

Hawkins  v.  Butter  (1892)  1  Q.  B.  668 ; 
Coverdale  v.  Charlton,  40  L.  T.  Rep.  88 ;  4  Q.  B. 
Div.  104. 

Clarke  WiUiams  in  reply.  Cur  ^  ^ 

April  3.— Lord  Alverstone,  C.J.  read  the 
following  judgment : — In  this  case  the  Attorney- 
General,  acting  on  the  relation  of  the  Bromley 
Rural  District  Council,  and  the  Bromley  Rural 
District  Council,  have  brought  an  action  against 
the  defendant  in  respect  of  the  interference  with 
the  flow  of  water  through  a  certain  pipe  which 
had  been  put  through  the  bank  of  the  defendant's 
land,  and  it  was  not  denied  that  the  defendant 
had  obstructed  the  flow  of  the  water.  The  only 
question  for  my  determination  is  whether  the 
Attorney-General  on  the  relation  of  the  plaintiff 
board  or  the  plaintiff  board  themselves  are  entitled 
to  an  injunction  to  restrain  the  defendant  from 
interfering  with  the  flow  of  water  through  the 
pipe  in  question.  The  point  of  law  raised  is 
somewhat  novel.  It  will  be  convenient  in  the 
first  instance  that  I  should  state  the  facts  which 

Sive  rise  to  it.  There  is  in  the  district  of  the 
romley  Rural  District  Council  a  road  which 
passes  from  the  Swan  inn  at  West  Wickham 
north-west  in  the  direction  of  Beckenham.  It  is 
not  disputed  that  the  road  was  an  ancient  high- 
way. The  road  near  the  point  as  to  which  the 
question  arises  passes  to  the  south-west  of  West 
Wickham  station,  and  runs  approximately  parallel 
to  the  railway,  which  is  in  a  cutting  some  little 
distance  to  the  east.  I  find  upon  the  evidence 
before  me  that  prior  to  the  year  1868  there  were 
at  the  point  E  on  the  Ordnance  plan  which  was 
produced  in  evidence  in  this  case  two  old  catch- 
pits,  one  on  either  side  of  the  road,  connected  by 
an  old  pipe  or  culvert  under  the  road.  There  is  a 
falling  gradient  from  the  south  for  a  distance  of 
upwards  of  one-quarter  of  a  mile  to  the  point  E, 
about  one  in  twenty-five,  and  a  rising  gradient 
from  the  point  E  towards  the  north- west  having  a 
fall  of  about  one  in  400.  The  point  E  is  in  conse- 
quence the  lowest  point  in  the  road  at  that  point, 
having  gradients  rising  from  it  in  each  direction. 
In  addition,  the  natural  lie  of  some  part  of  the 
land  on  the  west  is  towards  the  road.  Prior  to 
the  year  1868  the  water  collecting  on  the  road 
and  running  down  each  gradient  in  both  direc- 
tions and  collecting  at  the  point  E  would  find 
its  way  into  the  two  old  catch-pits,  and  from  the 
western  catch-pit  by  means  of  the  pipe  under  the 
road  to  the  eastern  end,  and  then  to  an  old  cut  in 
the  bank.  In  the  year  1868  the  old  catch-pit  on 
the  west  was  enlarged,  a  new  catch-pit  put  on  the 
east  side,  and  the  catch-pits  were  connected  by 


an  iron  pipe,  and  from  the  eastern  catch-pit  stone 
pipes  of  12in.  diameter  were  put  in  through  the 
bank.  Under  these  circumstances  I  come  to  the 
conclusion  that  there  was  sufficient  evidence  before 
me  to  show  the  existence  of  an  easement  for  the 
passing  of  water  through  the  pipe  on  to  the  land 
of  the  defendant,  assuming  that  the  plaintiffs  are 
entitled  to  claim  such  an  easement.  I  have  now 
to  consider  whether  the  Bromley  Rural  District 
Council,  or  the  Attorney- General  on  their  rela- 
tion, can  enforce  against  the  defendant  the  right 
to  continue  the  flow  of  water  through  the  pipe  in 
question.  It  is  urged  by  the  plaintiffs  that,  inas- 
much as  under  the  67th  section  of  the  Highway 
Act  1835  a  surveyor  of  highways  could  make 
drains  through  adjoining  grounds  upon  payment 
of  compensation  to  the  owners,  this  pipe  through 
the  bans:  was  in-  fact  a  drain,  and  that  I  must 
assume  after  the  uninterrupted  usage  of  so  many 
years  there  had  been  some  arrangement  between 
the  adjoining  owner  and  the  relators  or  their  pre- 
decessors under  that  section.  This  section  formed 
the  subject  of  discussion  in  the  Court  of  Appeal 
in  the  case  of  Croft  v.  Rickmansworth  Highway 
Board  (60  L.  T.  Rep.  34;  39  Ch.  Div.  272).  Tnat 
case  is  not  decisive  of  the  point  raised  before  me, 
inasmuch  as  no  question  of  principle  there  arose, 
but  I  think  that  the  judgments  of  the  Court  of 
Appeal  do  show  that  the  only  rights  whioh  could  be 
lawfully  acquired  by  a  surveyor  of  highways  are 
rights  which  come  within  the  words  of  the  section. 
I  am  of  opinion  that  this  pipe  through  the  hedge 
is  not  a  drain  within  the  meaning  of  that  section. 
It  is  true  it  may  be  said  to  drain  the  water  off 
from  the  road,  but,  on  the  other  hand,  it  is  only  a 
means  whereby  water  is  passed  from  the  road  on 
to  the  surface  of  the  adjoining  land,  and  in  my 
opinion  it  is  not  a  drain  such  as  is  contemplated 
by  that  section,  whioh  I  understand  to  be  a  drain 
or  watercourse  for  the  conveyance  of  water  to 
some  proper  outlet.  In  addition  to  claiming  by 
virtue  of  this  section,  the  plaintiffs  also  base 
their  claim  upon  common  law  prescription,  on  the 
ground  that  the  public,  as  the  occupiers  of  the 
road,  had  for  more  than  the  statutory  period 
enjoyed  the  privilege  of  passing  out  the  water 
from  the  pipe,  and  in  support  of  their  case  they 
cited  a  passage  from  the  judgment  of  Lord  Cairns 
in  the  case  of  Rangeley  v.  Midland  Railway 
Company  (18  L.  T.  Rep.  at  p.  70;  L.  Rep.  3  Oh. 
310-11)  as  supporting  the  view  that  a  right  of 
way  is  not  an  easement,  and  therefore  the  surface 
of  the  road  was  in  occupation  of  the  persons 
using  the  road.  In  my  opinion  this  contention 
of  the  plaintiffs  cannot  be  supported.  In  order 
to  found  a  claim  to  an  easement  of  this  character 
there  must  be  a  dominant  tenement  to  which  the 
easement  can  be  attached.  I  can  find  no  autho- 
rity for  the  suggestion  that  a  right  of  way  can 
be  considered  to  be  such  a  dominant  tenement 
for  the  purpose  of  having  such  a  right  attached 
to  it,  and  there  seem  to  me  to  be  great  difficulties 
in  coming  to  that  conclusion.  I  think  that  the 
relators  have  not  on  either  ground  acquired  & 
legal  right  to  have  this  particular  pipe  main- 
tained and  thereby  to  discharge  the  water  upon 
the  defendant's  land,  and  for  these  reasons  I  am 
of  opinion  that  the  action  fails. 

Judgment  for  the  defendant 

Solicitors  for  the  plaintiffs,  May,  Sykes,  and  Co. 
Solicitor  for  the  defendant,  Arthur  Pearoe. 
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Wednesday,  April  17, 1801. 
(Before  Lord  Alybbstonb,  C.J.  and 

Lawbance,  J.) 
Rex  v.  Robxbtb  ;  Ex  parte  Kylb.  (a) 
Weights  and  measures — Fees  far  verification  and 
stamping — Power  of  county  council  to  remit — 
Weights  and  Measures  Act  1878  (41  &  42  Vict, 
e.  49),  s.  47— Weights  and  Measures  Act  1889 
(52  &  53  Vict,  c.  21),  t. 13. 

A  county  council  has  no  power  to  direct  an  in- 
spector of  weights  and  measures  not  to  take  fees 
m  respect  of  the  verification  and  stamping  of 
weights  ana  measures.    No  such  power  is  con- 
ferred by  reason  of  sect.  13  of  the  Weights  and 
Measures  Act  1889. 
Cause  shown  against  a  rede  nisi  for  a  writ  of 
certiorari  to  remove  to  the  King's  Bench  Divi* 
sion  a  certain  surcharge  of  11.  lis.  Ad.  made  by 
the  auditor  appointed  by  the  Local  Government 
Board  to  andit  the  accounts  of  the  county  oonncils 
in  the  Eastern  Counties  Audit  District  upon  the 
audit  held  by  him  upon  the  accounts  of  Thomas 
Kyle,  an  inspector  of  weights  and  measures  for 
the  county  of  Bucks. 

At  a  meeting  held  on  the  10th  Nov.  1899,  the 
Bucks  County  Council  duly  passed  a  resolution 
that  the  fees  for  verification  and  stamping  of 
weights  and  measures  and  weighing  instruments 
charged  under  sect.  13  of  the  1st  schedule  of  the 
Weights  and  Measures  Act  1889  should  cease  to 
be  taken  on  and  after  the  1st  Jan.  1899,  but  that 
traders  should  continue  to  pay  the  cost  of  cartage 
and  lifting  of  standards  for  the  verification  of 
weighing  instruments  of  above  561b.  in  weight. 

In  consequence  of  this  resolution,  and  acting 
upon  the  instructions  of  the  county  council,  the 
inspector  of  weights  and  measures  ceased  to  take 
any  fees  for  the  verification  and  stamping  of 
weights,  measures,  and  other  instruments  under 
sect  13  and  the  1st  schedule  of  the  Weights  and 
Measures  Act  1889. 

Upon  the  audit  of  the  accounts  for  the  year 
ended  the  31st  March  1900,  the  district  auditor 
surcharged  the  inspector  of  weights  and  measures 
with  the  sum  of  11.  lis.  4d.,  representing  fees 
which  he  should  have  collected  but  for  the  reso- 
lution of  the  council  and  the  consequent  instruc- 
tions given  to  him  by  the  county  council,  but 
which  ne  in  fact  never  collected  or  received. 

The  surcharge  had  not  been  paid  by  the 
inspector,  and  it  was  submitted  that  it  was  im- 
proper and  illegal  as,  under  sect.  13  of  the 
Weights  and  Measures  Act  1889,  there  was  no 
obligation  upon  him  to  collect  any  such  fees  or 
upon  the  county  council  to  insist  upon  their  being 
paid. 

The  grounds  upon  which  the  writ  was  sought 
were  (1)  that,  under  the  Weights  and  Measures 
Act  1889,  s.  13,  there  was  no  legal  obligation 
on  the  inspector  to  take  fees ;  (2)  that  the  order 
of  the  county  council  directing  him  not  to  take 
fees  was  legal  and  binding  upon  him;  and  (3) 
that  in  any  event  he  was  wrongly  surcharged  in 
respect  of  fees  which  he  had  not  in  fact  received. 

By  the  Weights  and  Measures  Act  1878  (41  & 
42  Vict  c  49),  a.  47: 

An  inspector  under  this  Act  may  take  in  respect  of 
the  verification  and  stamping  of  weights  and  measures 
•ash  fees,  not   exceeding  those  specified  in  the  5th 
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schedule  to  this  Act,  as  the  authority  appointing  him 
from  time  to  time  fix,  and  shall  at  snoh  times,  not  less 
often  than  onje  a  quarter,  as  the  said  authority  direct, 
account  for  and  pay  over  to  the  treasurer  of  the  local 
rate,  or  snoh  person  as  the  said  authority  direct,  all  fees 
taken  by  him. 

By  the  Weights  and  Measures  Act  1889, 
8.13(1): 

An  inspector  of  weights  and  measures  may  take  in 
respect  of  the  verification  and  stamping  of  weights, 
measures,  and  weighing  instruments  the  fees  specified  in 
the  1st  schedule  to  this  Aot,  and  no  others,  and  no 
discount  shall  be  allowed,  and  snoh  inspector  shall  at 
such  times,  not  lees  than  onoe  a  quarter,  as  the  local 
authority  direct,  account  for  and  pay  over  to  the  local 
authority,  or  as  they  direct,  all  fees  so  taken. 

In  the  1st  schedule  to  the  Act  there  is  a  list  of 
fees  headed  : 

Fees  to  be  taken  on  the  verification  and  stamping  of 
weights,  measures,  and  weighing  machines  by  inspectors 
of  local  authorities. 

C.  A.  BusseU,  K.C.  showed  cause. — There  is  no 
power  in  any  of  the  statutes  whioh  enables  the 
county  council  to  pass  a  resolution  of  this  kind. 
The  section  now  in  force  is  sect.  13  of  the  Weights 
and  Measures  Aot  1889.  It  is  not  contended 
that  the  inspector  can  take  anything  but  the  fees 
in  the  schedule ;  but  the  other  side  say  that  he 
need  not  take  anything  at  alL  Sect.  47  of  the 
Weights  and  Measures  Aot  1878  is  repealed 
together  with  the  5th  schedule  of  that  statute  by 
the  Act  of  1889.  I  submit  that  the  auditor  was 
quite  right  to  surcharge  this  amount,  and  the  rule 
should  be  discharged. 

Maemorran,  K.O.  (Mclntyre  with  him)  in  sup- 
port.— Under  sect.  43  of  the  Weights  and 
Measures  Act  1878  the  inspector  is  appointed 
by  the  local  authority,  that  is  now  the  county 
council.  It  was  found  that  under  sect.  47  there 
was  no  uniformity,  and  so  the  Act  of  1889  was 
passed,  simply  to  give  that  uniformity.  The  law 
was  not  altered,  and  I  submit  is  the  same  as 
under  sect.  47.  By  sect  13  of  the  Aot  of 
1889  the  inspector  acts  as  the  agent  of  the 
local  authority,  and  as  such  is  accountable 
to  them.  [Lord  Alvbbstonb,  O.J. — Then  what 
was  the  object  of  repealing  the  first  part 
of  sect  47  P J  All  the  Aot  of  1889  did  was  to 
fix  the  fee,  and  not  to  fix  the  minimum.  The 
section  is  in  reality  only  permissive  and  not 
imperative. 

Lord  Alyebstone,  O.J. — We  have  nothing  to 
do  with  the  policy  pursued  by  the  county  council 
in  this  case.  It  may  be  a  wise  and  prudent 
matter  not  to  insist  on  payment  of  fees  for  the 
stamping  of  weights  and  measures,  but  our  only 
duty  is  to  construe  the  Act  of  Parliament  and  see 
whether  the  county  council  has  power  to  remit 
these  fees  by  instructing  their  inspector  not  to 
take  them.  In  this  case  it  appears  that  under 
the  resolution  of  the  county  council  the  inspector 
took  no  fees  for  verifying  the  weights  and 
measures.  Then  came  the  audit,  and  the  auditor 
found  no  amounts  entered  as  having  been  received 
on  account  of  suoh  fees.  If  the  inspector  had  not 
paid  over  money  received  by  him,  he  would 
certainly  be  surcharged,  but,  as  a  matter  of  fact, 
no  fees  having  been  collected,  the  auditor  sur- 
charged the  inspector  with  the  amount  that  he 
ought  to  have  collected.  The  important  question 
is,  Has  the  county  council,  under  the  Weights 


190 


MAGISTRATES'  OASES. 


K.B.  Dit.] 


Hawkins  (app.)  v.  Edwajlds  (reep.). 


[Kl  Div. 


be  clearly  distinguishable  from  the  colour  or  nature  of 
the  ground  whereon  suoh  figures  are  painted  or  marked. 
He  shall  cause  the  first  of  snoh  plates  to  be  fixed  on 
the  outside  and  the  second  of  snoh  plates  on  the  inside 
of  snoh  carriage  in  snoh  a  position  and  manner  that  the 
number  thereon  shall  be  at  all  times  distinctly  and 
plainly  risible  and  legible.  He  shall  not  wilfully  or 
negligently  cause  or  suffer  any  snoh  plate  to  be  in 
any  manner  or  by  any  means  oonoealed  from  public  view 
or  to  be  inverted  at  any  time  while  snoh  carriage  may 
stand,  ply,  or  be  driven  for  hire. 

The  following  are  the  sections  of  the  Towns 
Police  Clauses  Act  1847  which  chiefly  apply  to  this 
case: 

37.  The  commissioners  may  from  time  to  time  lioenoe 
to  ply  for  hire  .  .  .  within  five  miles  from  the 
General  Post  Office  of  the  City  .  .  .  snob  number 
of  hackney  coaches  or  carriages  of  any  kind  or  de- 
scription adapted  to  the  carriage  of  persons  as  they 
think  fit. 

38.  Every  wheeled  carriage,  whatever  may  be  its 
form  or  oonstruotion,  used  in  standing  or  plying  for  hire 
in  any  street  within  the  prescribed  distance,  and  every 
carriage  standing  upon  any  street  within  the  prescribed 
distance,  having  thereon  any  numbered  plate  required 
by  this  Act  to  be  fixed  upon  a  hackney  carriage,  or 
having  thereon  any  plate  resembling  or  intended  to 
resemble  any  snoh  plate  as  aforesaid,  shall  be  deemed 
to  be  a  hackney  carriage  within  the  meaning  of  this  Aot ; 
and  in  all  proceedings  at  law  or  otherwise,  the  term 
"  hackney  carriage  "  shall  be  sufficient  to  describe  any 
such  carriage:  Provided  always  that  no  stage  coach 
used  for  the  purpose  of  standing  or  plying  for  passengers 
to  be  carried  for  hire  at  separate  fares,  and  duly 
licensed  for  that  purpose,  and  having  thereon  the  proper 
numbered  plates  required  by  law  to  be  placed  on  snoh 
stage  ooaohes,  shall  be  deemed  to  be  a  hackney  carriage 
within  the  meaning  of  this  Aot. 

68.  The  commissioners  may  from  time  to  time 
(subject  to  the  restrictions  of  this  Aot)  make  bye-laws 
for  all  or  any  of  the  purposes  following — that  is  to  say 
For  regulating  the  oonduotof  the  proprietors  and  drivers 
of  hackney  carriages,  plying  within  the  prescribed 
distance  in  their  several  employments,  and  determining 
whether  such  drivers  shall  wear  any,  and  what,  badges, 
and  for  regulating  the  hours  within  which  they  may 
exercise  their  calling;  for  regulating  the  manner  in 
which  the  number  of  each  carriage  corresponding  with 
the  number  of  its  lioenoe  shall  be  displayed  ;  for  regu- 
lating the  number  of  persons  to  be  carried  by  snoh 
hackney  carriages,  and  in  what  manner  snoh  number  is 
to  be  shown  on  such  carriage,  and  what  number  of 
horses  or  other  animals  is  to  draw  the  same,  and  the 
placing  of  oheok  strings  to  the  carriages  and  the  holding 
of  the  same  by  the  driver,  and  how  suoh  hackney  car- 
riages are  to  be  furnished  or  provided ;  for  fixing  the 
stands  of  such  hackney  carriages,  and  the  distance  to 
which  they  may  be  compelled  to  take  passengers,  not 
exceeding  the  prescribed  distance ;  for  fixing  the  rates 
or  fares,  as  well  for  time  as  distance,  to  be  paid  for  suoh 
hackney  carriages  within  the  prescribed  distance,  and 
for  seouring  the  due  publication  of  suoh  fares;  for 
securing  the  safe  ouBtody  and  redelivery  of  any  property 
accidentally  left  in  hackney  carriages  and  fixing  the 
oharges  to  be  made  in  respect  thereof. 

William  Wilis  (A.  A.  Bethune  with  him)  for  the 
appellant. — This  vehicle  was  not  a  hackney 
carriage  within  sect.  38  of  the  Towns  Police 
Clauses  Act  1847.  At  the  time  alleged  the 
vehicle  was  not  being  used  "in  standing  or 
plying  for  hire  in  a  street."  A  construction  put 
on  the  Act  and  bye-law  such  as  the  respondent 
seeks  to  place  upon  them  is  altogether  unreason- 
able. In  Case  v.  Moray  (20  L.  T.  Rep.  618 ;  L.  Rep. 
4  Ex.  319)  it  was  held  that  a  hackney  carriage 


whilst  on  the  premises  of  a  railway  company  by 
their  leave,  for  the  accommodation  of  passengers 
arriving  by  their  trains,  was  not  plying  for  hire  in 
any  street  or  place  within  the  meaning  of  the 
Hackney  Carriage  Acts.    They  also  referred  to 

Clarke  v.  Stanford,  24  L.  T.  Bep.  389 ;   L.  Bep. 
6  Q.  B.  357. 

Hugo  Young,  K.C.  (Berkeley  with  him)  for  the 
respondent. — A  hackney  carriage  is  a  vehicle 
that  is  used  from  time  to  time  in  plying  for  hire, 
and  it  does  not  cease  to  be  a  hackney  carriage 
merely  by  reason  of  it  not  actually  being  at  the 
time  plying  for  hire.  The  reason  for  licensing  is 
to  enable  the  authorities  to  keep  control,  and,  if 
the  contention  of  the  appellant  is  correct,  there 
could  be  no  control  exercised  except  when  the 
vehicle  was  actually  being  used  for  hire.  That 
construction  of  the  section  of  the  Aot  would 
reduce  the  provisions  to  a  nullity  and  is  absurd. 

Lord    Alvbbstone,  C.J.— The  point  in  this 
case  is  a  new  one,  and  requires  some  considera- 
tion.   I  must  say  I  was  at  first  struck  by  the 
difficulty  which  was  raised  in  the  argument  for 
the  respondent   that  a  hackney  carriage  must 
always  be  used  as  a  hackney  oarrriage,  and  that 
the  proprietor  of  such  carriage  when  he  gets  an 
order  for  the  hire  of  a  carriage,  as  in  the  present 
case,  is  not  entitled  to  cover  up  the  number.    The 
object  and  purpose  of  the  bye-law  is  to  protect 
the  public  and  to  provide  proper  carriages  and 
drivers,  and  also  to   provide  for  inspection  of 
carriages.    If  a  man  elects  to  take  advantage  of 
the  Aot,  he  elects  at  the  same  time  to  devote 
his  carriage  to  definite  purposes  indicated  by  the 
bye-law.    In    my    opinion,    the    words  used  in 
sect.  38  of  the  Towns  Polioe  Clauses  Act  1847, 
"  used  in  standing  or  plying  for  hire,"  indicate 
the  period  of  time  during  which  a  carriage  is  to 
be  deemed  a  hackney  carriage.    I  cannot  construe 
these  words  in  the  way  that  is  contended  for  in 
the  argument  for  the  appellants,  that  it  is  only 
while  the  carriage  is  actually  standing  or  plying 
for  hire  that  it  is  to  be  deemed  to  be  a  hackney 
carnage.    The  justices  have,  I  think,  taken  the 
right  view  of  the  case.    Every  wheeled  carriage 
which  is  in  fact  used  from  time  to  time  for  the 
purpose  of   standing   or   plying   for  hire  is  a 
hackney  carriage  within  the  section,  and  the  words 
"  standing  or  plying  for  hire  "are  not  confined  to 
the  actual  period  of  time  during  which    such 
carriage  may  be  engaged  in  standing  or  plying 
for  hire.     The  appellant  therefore  contravened 
the  bye- law  by  covering  up  the  plate  under  the 
circumstances  of  this  case.     The  appeal  must  be 
dismissed. 

Lawbahcb,  J. — I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  T.  A.  Dennison  and 
Co.,  for  H.  Q.  Tanner,  Birmingham. 

Solicitors  for  the  respondent,  Caprons  and  Co., 
for  /.  E.  Hill,  Birmingham. 
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Saturday,  April  20, 1901. 

(Before  Lord  Alvbrstonb,  C.J.  and 

Lawbancb,  J.) 
Bbz  v.  Groom  ;  Ex  parte  Oobbold.  (a) 
Licensing— Grant    of  provisional  full  licence — 
Adjournment  of  meeting  to  October — Legality — 
Alehouse  Act  1828  (9  Geo.  4,  c.  61),  s.  3. 

Where  through  misadventure  the  proper  notice  has 
not  been  given  of  intention  to  apply  for  an  ale- 
house licence,  under  the  Alehouse  Act  1828,  the 
justices  have  no  power  to  adjourn  the  adjourned 
general  licensing  meeting  to  a  day  in  October  to 
enable  the  proper  notice  to  be  given. 

Rivals  in  trade  who  own  neighbouring  licensed 
houses  have  sufficient  interest  to  enable  them  to 
apply  for  a  certiorari. 

Cause  shown  against  a  role  nisi  for  a  writ  of 
1  certiorari  to  remove  into  the  King's  Bench 
'  Division  to  be  quashed  an  order  made  at  a 
meeting  of  the  justices  for  the  borough  of 
Harwich  for  the  purpose  of  confirming  licences  in 
that  borough,  on  the  6th  Nov.  1900,  confirming  a 
provisional  licenoe  granted  to  one  White  on  the 
23rd  Oct.  1900,  authorising  him  to  apply  for  and 
hold  any  of  the  excise  licences  that  may  be  held 
by  a  publican  for  the  sale  by  retail  of  intoxi- 
cating liquor  at  a  certain  house  to  be  constructed. 
The  ground  upon  which  such  writ  was  sought 
was  that  the  licence  was  granted  by  the  justices 
on  the  23rd  Oct.  1900  without  jurisdiction. 
The  facts  were  as  follows : — 
On  the  25th  Sept.  1900  the  adjourned  general 
licensing  meeting  for  the  borough  of  Harwich  was 
held. 

An  application  was  made  on  behalf  of  one 
White  for  a  provisional  full  licenoe.  When  such 
application  was  called  on,  evidence  was  adduced 
to  prove  the  due  and  proper  service  of  the  notioes 
required,  and  it  was  found  that  the  notice  had 
been  served  two  days  too  late  upon  the  super- 
intendent of  police  owing  to  the  sudden  illness  of 
the  person  deputed  to  serve  the  notice.  There- 
upon the  justices  adjourned  the  meeting  until  the 
23rd  Oct.  1900  in  order  to  give  the  applicant  time 
to  serve  fresh  notioes. 

Objection  was  taken  to  this  course  on  behalf  of 
certain  brewers  who  appeared  to  oppose  the  grant- 
ing of  the  licence. 

On  the  23rd  Oct.  1900,  at  the  adjournment  of 
the  adjourned  general  annual  licensing  meeting, 
the  same  objectors  opposed  the  grant  of  the 
application,  due  notice  of  which  had  in  the  mean- 
tune  been  given.  The  objection  taken  was  that 
the  justices  had  no  power  to  adjourn  the  meeting 
into  October  or  to  sit  as  licensing  justices  in  that 
month,  as  such  a  course  was  in  contravention  of 
the  provisions  of  sect.  3  of  the  Alehouse  Act 
1828. 

The  justices  overruled  this  objection,  relying 
upon  sect.  11  of  the  Wine  and  Beerhouse  Act 
lo70,  and  they  then  heard  and  granted  the  appli- 
cation for  a  provisional  full  licence. 

On  the  6th  Nov.  1900  the  confirming  licensing 
authority  for  the  borough  sat,  when  the  confirma- 
tion of  the  above  grant  was  opposed  by  the  same 
objectors  on  the  same  grounds.  The  confirming 
authority,  however,  overruled  these  objections 
and  confirmed  the  grant  of  the  provisional  full 
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C.  E.  Jones  showed  cause  against  the  rule.— 
This  writ  is  not  granted  as  of  right,  and  I  contend 
that  under  the  circumstances  of  the  present  case 
it  should  be  refused.  He  referred  to  the  judg- 
ment of  Williams,  J.  in  Beg.  v.  Nicholson  (81 
L.  T.  Rep.  267;  (1899)  2  Q.  B.  455).  The 
magistrates  had  jurisdiction.  The  licence  was 
granted  under  the  Alehouse  Act  1828  (9  Geo.  4, 
c.  61).  It  is  true  that  sect.  3  of  that  statute  gives 
a  limitation  as  to  the  times  of  the  meetings  and 
adjourned  meetings,  but  I  submit  that  they  have 
power  to  adjourn  the  meeting  into  October  or  to 
any  time  before  the  confirming  committee  meets. 
That  power  is  also  given  by  sect.  11  of  the  Wine 
and  Beerhouse  Act  1870  (33  &  34  Vict.  c.  29).  In 
Paterson'8  Licensing  Acts,  12th  edit.,  at  p.  330,  it 
is  stated  :  "  This  section  must  be  taken  to  extend 
and  alter  the  provisions  of  the  Alehouse  Act  1828 
(9  Geo.  4,  o.  61)  so  far  as  respects  applications  for 
certificates.  .  .  .  This  section  enables  the 
justices  to  adjourn  an  adjourned  meeting  as  well 
as  the  general  annual  meeting,  and  they  may  do 
so  to  a  day  beyond  the  respective  months  of 
March  in  Middlesex  and  Surrey,  and  of  August 
and  September  in  other  counties,  if  the  applicant 
has  through  inadvertenoe  or  misadventure  failed 
to  comply  with  the  Act"  That  is  a  correct 
statement  of  the  law  as  it  now  exists,  and  the 
facts  disclosed  show  that  the  failure  to  comply 
with  the  Act  was  due  to  misadventure — namely, 
sudden  illness.  In  Beg.  v.  Denbigh  Justices  (59 
J.  P.  708)  Lord  Russell,  O.J.  and  Grantham,  J. 
held  in  a  case  where  the  objection  was  only 
made  at  the  meeting,  that  the  provision 
that  the  adjournment  must  be  held  within  the 
time  mentioned  in  the  section  was  directory 
merely,  and  that  the  justices  might  therefore 
hold  the  adjournment  out  of  the  statutory  time. 
The  case  of  Webber  v.  Birkenhead  Justices  (61 
J.  P.  664)  may  be  said  to  be  against  me,  as 
Ridley,  J.  held  that,  where  written  notice  of  objec- 
tion had  been  served,  the  provisions  as  to  the  time 
of  the  adjournment  were  imperative.  But  in 
this  last  case  there  was  no  question  of  inadver- 
tence or  misadventure.  Hawkins  J.  in  Beg.  v. 
Analesea  Justices ;  Ex  parte  Williams  (59  J.  P. 
744)  stated  that,  an  objection  being  taken,  the 
justices  may  adjourn  "to  a  future  day,"  not 
necessarily  comprised  in  an  adjournment  of  the 
era!  annual  meeting.     This  rule  should  be 


Bawlinson,  K.G.  and  E.  E.  Wild  in  support. — 
Sect.  11  of  the  Wine  and  Beerhouse  Act  1870 
does  not  apply  to  this  class  of  case  at  all  The 
application  in  this  case  is  for  an  alehouse  lioenoe, 
and  the  Act  of  1870  only  applies  to  licences  for 
wine  and  beer  houses.  No  part  of  that  Act,  with 
the  exception  of  the  provisions  as  to  notioes, 
applies  to  a  full  licence  in  an  alehouse.  As  to 
the  decision  of  Lord  Russell,  O.J.  and  Grant- 
ham, J.  in  Beg.  v.  Denbigh  Justices,  that  case  can 
be  explained,  for  by  mandamus  the  Court  of 
King's  Bench  can  always  compel  a  licensing  court 
to  sit  out  of  its  proper  time.  But  where  the 
sitting  is  the  voluntary  act  of  the  licensing 
authority,  there  is  no  power  to  sit  out  of  the  times 
laid  down  in  sect.  3  of  the  Alehouse  Act  1828. 
There  is  no  section  dealing  with  inadvertenoe  or 
misadventure  in  the  case  of  an  alehouse.  [Lord 
Alvbbstonb,  O.J.— It  seems  that  if  sect.  11  of 
the  Wine  and  Beerhouse  Act  1870  applies,  you 
are  out  of  court.    But  if  sect  3  of  the  Alehouse 
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Act  1828  is  imperative,  that  accounts  for  Beg.  v. 
West  Riding  Justices ;  Drake's  case  (L.  Rep.  5 
Q.  B.  33;  34  J.  P.  4).j  In  the  note  to  sect.  11  of 
the  Act  of  1870  in  Whiteley's  Licensing  Laws  we 
submit  that  the  law  is  correctly  stated.  [Lord 
Alybbstonb,  C.J. — I  cannot  see  why  Beg.  v. 
Denbigh  Justices  (sup.)  was  decided  as  it  was  if 
you  are  right.]  Webber  v.  Birkenhead  Justices 
(sup.)  is  a  more  recent  case,  and  is  in  my  favour. 
On  the  question  as  to  whether  we  are  persons 
aggrieved,  we  submit  that  we  are.  They  referred 
to 

Beg.  v.  Nicholson,  81  L.  T.  Rep    257 ;   (1899)    2 
Q.  B.  455. 
Lord   Alvbbstonb,    G.J. — It    is    with    great 
regret  that  I  come  to  the  conclusion  that  this 
rule  must  be  made  absolute.    If  I  could  have  seen 
my  way  to  decide  against  the  applicants  for  the 
rule,  who  are  merely  rivals  in  trade  of  the  appli- 
cants for  the  licence  and  who  had  taken  a  highly 
technical  objection,  I  should  have  done  so.    But 
I  feel  bound,  with  much  regret,  to  come  to  the 
conclusion  that  the  rule  must  be  made  absolute. 
If  we  were  to  decide  otherwise  our  decision  would 
be  taken  to  be  a  decision  that  an  adiourned  meet- 
ing to  receive  original  notices  could  be  held  in 
October.    I  think  that  would  be  going  too  far. 
The  Act  of  1828,  by  sect.  3,  contemplates  that  the 
general  annual  meeting   and   every   adjourned 
meeting  shall  be  held  in  August  or  September. 
Therefore  prima  fade  there  is  a  direction  that 
the  work  is  to  be  got  through  by  the  end  of 
September.    It  is  contended  that  there  was  power 
to  adjourn  an  adjourned  meeting,  apart  from  the 
section  dealing  with  inadvertence.    But  if  it  had 
been  competent  for  the  justices  to  sit  in  October, 
it  would  not  have  been  necessary  to  give  the 
specific  injunctions  that  were  given  in  Beg.  v. 
West    Biding  Justices;  Drake's    case  (L.   Kep. 
5  Q.  B.  33 ;  34  J.  P.  4),  where  it  was  laid  down 
that  the  notice  might  be  given  twenty-one  days 
before,  and  the  application  made  at,  an  adjourned 
meeting.   Therefore,  apart  from  any  other  section, 
I  come  to  the    conclusion   that  an   adjourned 
meeting  to  receive   new   notices  could  not  be 
held  in  October.    But  there  is  Beet.  11  of  the 
Wine  and  Beerhouse  Act  1870,  which  allows  an 
adjournment  in  the  case  of  a  failure  to  comply 
with  preliminary  requirements  through  inadvert- 
ence or  misadventure.    If  I  could  have  seen  my 
way  to  hold  that  that  section  was  attracted  to  the 
Act  of  1828,  I  should  have  felt  inclined  to  have 
acted  under  it    But  if  that  section  had  been 
intended  to  apply  to  every  licence  we  should  have 
found  proper  words,  and  the  words  "  the  grant  or 
renewal  of  a  certificate"  would  not  have  been 
used.    With  regard  to  the  case  of  Beg.  v.  Denbigh 
Justices  (59  J.  P.  708),  there  is,  in  the  first  place, 
a  doubt  whether  the  case  was  within  sect.  42  (1) 
of  the  Licensing  Act  1872 ;  and,  secondly,  the  fact 
that   the    proceeding  was  by  mandamus  might 
have  made  a  difference.    That  seems  to  have 
been  the  view  of  Ridley,  J.  in  Webber  v.  Birken- 
head Justices  (61  J.  P.  664).    On  the  question 
whether  the  applicants  were  persons  aggrieved, 
there  is  no  doubt  that  no  real  grievance  arose 
from  the  omission  to  serve  the  notice;  but  the 
question    is    whether    the   applicants    had    an 
interest  in  the  decision.    A  person  who  is  an 
aggrieved  person  so  as  to  enable   him  to  ask 
for  a  certiorari  is  a  person  who  had  an  interest 
in  the  decision  given.    It  would  be  too  strong 


to  say  that  such  an  interest  did  not  exist  in 
the  present  case. 

Lawbancb,  J.— I  am  of  the  same  opinion. 

Rule  absolute. 

Solicitors:  Qibbs,  White,  and  Strong;  Godden, 
Son,  and  Holme. 


Wednesday,  April  24, 1901. 
(Before  Lord  Alybbstonb,  OJ.  and 
Lawbancb,  J.) 
Squibb  (app.)  v.  Stanley  Bbothbbs  (reaps.),  (a) 
Factory — Making  and  finishing  of  bricks — Gvrl 
under  age  of  sixteen — Factory  and    Workshop 
Act  1878  (41  &  42  Vict.  c.  16),  s.  38,  sched.  1. 
Bricks  after  being  baked  were  taken  to  dipping 
sheds,  and  after  being  placed  in  a  preparing 
solution  were  dipped  in  glaze  and  scraped  ana 
knifed.    They  were  (hen  stacked,  and  ultimately 
baked  with  a  view  to  setting  the  glaze.    They 
were  then  polished,  and  stacked  until  wanted  for 
sale. 
Held,    that    this    constituted    the    "finishing   of 

bricks  "  within  the  Act. 
Oasb  stated  upon  an  information  preferred  by 
the  appellant  against  the  respondents  charging 
them  with  unlawfully  employing  in  a  factory  in 
which  there  was  carried  on  the  making  and 
finishing  of  bricks  two  girls  under  the  age  of 
sixteen. 

Upon  the  hearing  of  the  information  the  follow, 
ing  facts  were  proved  or  admitted : — 

The  respondents  made  at  the  factory  in 
question  plain  and  glazed  or  enamelled  bricks, 
and  also  (inter  alia)  impressed  glazed  bricks. 

Two  girls,  who  were  under  the  age  of  sixteen  on 
the  16th  July  1900,  had  for  some  time  previous 
to  that  date  been  employed  by  the  respondents  in 
the  factory. 

In  one  part  of  the  factory  the  dust  out  of  which 
the  bricks,  whether  plain  or  glazed,  were  made 
was  pressed  and  moulded  by  steam  into  ordinary 
brick  shape,  and  then  taken  to  dust  kilns  to  be 
baked,  but  neither  of  the  girls  were  employed  in 
any  of  these  processes,  which  were  all  carried  out 
by  men. 

The  following  additional  processes  were,  how- 
ever,  necessary  and  were  carried  out  in  the 
premises  of  the  factory  when  the  respondents 
were  glazing  or  enamelling  the  bricks :  The  rough 
or  plain  bricks  made  as  above  were  carried  from 
the  dust  kilns  wherein  they  were  baked  to  sheds, 
called  dipping  sheds,  which  were  separate 
erections  from  the  dust  kilns,  but  were  near  them 
and  not  separated  from  them  by  any  barrier  or 
inolosure.  The  face  of  each  brick  was  first  dipped 
in  a  preparing  solution  or  (to  use  the  technical 
term)  bodiecL  Then  the  prepared  bricks  were 
dried  and  stacked  in  the  sheds,  and  the  face  pre- 
pared as  above  was  afterwards  dipped  in  glaze 
and  scraped  or  knifed.  The  bricks  so  glazed  and 
scraped  were  stacked,  and  they  were  ultimately 
carried  from  the  sheds  to  ovens  near  the  sheds 
and  baked  with  the  view  of  setting  the  glaze. 
They  were  then  polished  and  finally  carried  to 
stacking  sheds,  where  they  remained  until  required 
by  the  respondents  for  the  purpose  of  sale  or 
otherwise. 
On  the  16th  July  1900,  and  during  the  period  of 
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their  employment,  the  girls  were  employed  in  carry- 
ing four  or  fire  or  a  less  number  of  bricks  from  the 
dust  kilns  to  the  dipping  sheds,  where  they  were 
stacked  and  glazed  by  the  dippers,  also  in  carry- 
ing the  bricks  after  they  had  been  glazed  from 
the  dippers  in  the  sheds  to  another  place  in  the 
tame  sheds,  where  they  were  knifed  or  scraped,  in 
carrying  them  from  the  sheds  to  the  ovens,  where 
the  glazed  bricks  were  baked  and  polished,  and 
occasionally,  bnt  not  often,  in  carrying  the  baked 
and  polished  bricks  to  the  final  stacking  sheds. 

One  of  the  girls  was  on  the  day  in  question  and 
for  a  week  at  a  time  during  the  period  of  her 
employment  also  employed  in  actually  dipping 
the  face  of  the  bricks  in  the  glaze. 

It  was  contended  on  behalf  of  the  appellant 
that  by  the  combined  effect  of  sect.  38  of  the 
Factory  and  Workshop  Act  1878  and  the  1st 
schedule  thereto  there  was  an  absolute  prohibi- 
tion against  the  employment  in  any  place  within 
the  close  or  curtilage  of  a  factory  where  bricks 
were  made  or  finished  of  girls  under  the  age  of 
sixteen  years,  and  further  that  the  processes  per- 
formed upon  the  rough  bricks  constituted  a 
finishing  of  bricks  within  the  meaning  of  the  1st 
schedule  of  the  Act 

On  the  part  of  the  respondents  it  was  contended 
that  there  was  no  absolute  prohibition  as  alleged, 
bnt  only  a  prohibition  to  employ  girls  under 
sixteen  in  the  processes  of  making  and  finishing 
of  bricks,  and  that  the  above  processes  did  not 
constitute  a  finishing  of  bricks. 

The  justices  were  of  opinion  that  the  conten- 
tion of  the  respondents  was  correct  and  dismissed 
the  information. 

Parfitt  for  the  appellant. 

Hugo  Young,  K.O.  and  Dorsett  for  the  respon- 
dents. 

Lord  Alybbstons,  C.J.— I  do  not  wish  to 
decide  more  than  is  necessary  for  this  case.  I  do 
not  want  to  express  any  opinion  one  way  or  the 
other  as  to  there  being  an  absolute  prohibition 
against  any  employment  at  all  in  a  brick  factory 
of  a  girl  under  the  age  of  sixteen.  There  is  a 
great  deal  to  be  said  in  favour  of  the  view.  On 
the  other  hand,  one  does  not  wish  to  decide  an 
abstract  question,  and  I  think  it  better  not  to 
express  an  opinion  unless  it  is  thought  I  am 
one  against  the  decision  already  ex- 
[  am  dearly  of  opinion  that  this  was  a 
where  these  girls  were  undoubtedly 
employed  from  time  to  time  carrying  the  bricks 
from  place  to  place,  and  that  this  was  a  finishing 
of  bricks  within  the  meaning  of  the  schedule. 
It  would  be  impossible,  to  my  mind,  when  a  briok 
has  assumed  a  shape  to  say  because  it  can  be  used 
as  a  rough  brick  for  foundations,  or  for  insidee,  or 
a  brick  for  some  commercial  purpose,  that  if  it 
afterwards  goes  through  processes  whereby  it  is 
to  be  made  into  the  commercial  article,  which  is 
intended  to  be  sold,  that  that  is  not  finishing  a 
brick.  All  that  happens  here  is  that  the  body  of 
the  brick  having  been  produced  by  the  kiln  work 
is  taken  to  another  part  of  the  factory  to  be 
finished  into  the  commercial  brick,  and,  looking 
at  the  processes  referred  to,  I  think  they  are  just 
as  likely  to  be  injurious  to  young  people  as  the 
earlier  part  of  the  manufacture  ;  Dut,  be  that  as 
may,  I  am  quite  satisfied  that  what  is  described 
in  the  case  as  additional  processes  was  the  finish- 
ing of  bricks  within  the  meaning  of  the  statute. 
Mag.  Cas.— Vol.  XX. 


Under  these  circumstances  the  justices  clearly 
ought  to  have  convicted,  and  the  case  must  go 
back  to  them. 

Lawbancb,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors :  Solicitor  to  the  Treasury,  for  Weekes 
and  Co.,  Birmingham ;  W.  W.  Whiteman. 


Wednesday,  April  24, 1901. 

(Before  Lord  Alverstone,  O.J.  and 

Lawbancb,  J. 

Midland  Railway  Company  (apps.)  v.  Pontb- 

fbact  Union  (reaps.),  (a) 
Bating — Running   lines — Junction  with  another 

company's  system — Signal  box— Assessment  of. 
A  signal  box,  at  the  junction  of  one  line  of  railway 
with  the  line  of  another  company,  is  properly 
assessed  separately  from  the  railway  line  itself, 
although  the  levers  and  signals  are  included  in 
the  assessment  of  the  railway  line. 

Cask  stated  by  quarter  sessions  for  the  West 
Biding  of  York  upon  an  appeal  by  the  Midland 
Railway  Company  against  an  assessment  to  the 
poor  rate  made  by  the  overseers  of  the  township 
of  Methley. 

The  Midland  Railway  Company  (hereinafter 
called  the  appellants)  are  the  owners  of  a  railway 
running  through  the  township  and  parish  of 
Methley,  made  under  the  authority  of  the  North 
Midland  Railway  Act  1836,  and  was  afterwards 
consolidated  with  other  railways  and  became 
known  as  the  "  Midland  Railway  by  the  Midland 
Railway  Act  1844. 

The  property  of  the  appellants  in  the  township 
consists  of  3828  yards  ox  a  double  line  of  railway, 
a  small  roadside  station  known  as  Methley  station, 
with  the  usual  offices,  sidings,  signal  boxes,  and 
other  hereditaments,  and  a  signal  box  situate  at  a 
distance  of  1320  yards  south  of  the  station,  at 
a  junction  known  as  Methley  junction,  where 
trains  of  the  North-Eastern  Railway  and  the 
Lancashire  and  Yorkshire  Railway  (which  com- 
panies have  running  powers  over  the  lines  of  the 
Midland  Railway)  leave  the  lines  and  proceed 
upon  the  proper  lines  of  the  respective  com- 
panies. 

On  the  9th  April  1900  the  respondents,  the 
overseers  of  the  poor,  laid  a  rate  for  the  relief  of 
the  poor  of  the  township,  whereby  the  appellants 
were  assessed  in  respect  of  their  property  herein  as 
follows : 

Bateable  value. 
£     s.    d. 

1.  3828  jards  railway    5201    0    0 

2.  Station  sidings  and  land  117    0    0 

3.  Signal  boxes  (Methley) 1  10    0 

Signal  boxes  (Methley)  siding 2  10    0 

4.  Gasworks    17    0    0 

5.  Pumping  station    36    0    0 

6.  Signal  box  (Brigg's  sidings) 1  10    0 

7.  Station  boose 10    (f    0 

8.  Signal  box  Methley  junction    4  10    0 

A  due  demand  for  such  rate  was  made  on  the 
appellants. 

In  making  the  assessment  of  the  3828  yards 
of  railway  the  respondents  estimated  the  rateable 
value  of  a  line  of  railway  within  the  township  by 

(a)  Reported  by  W.  di  B.  Hbkbsst.  Eeq.,  Barriater-»t-L*». 
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ascertaining  the  gross  receipts  of  the  appellants 
in  respect  of  so  much  of  the  line  as  runs  through 
the  township  and  deducting  therefrom  (inter 
alia)  a  sum  amounting  to  5Z.  10*.  per  cent,  of  the 
gross  receipts  in  respect  of  stations  and  buildings 
(including  signal  boxes)  separately  assessable  in 
the  several  parishes  in  which  they  are  respec- 
tively situate,  all  of  which,  together  with  all 
the  property  of  the  appellants  within  the  town- 
ship, were  separately  assessed  as  hereinbefore 
mentioned. 

The  appellants  duly  gave  notice  to  the  respon- 
dents that  they  objected  to  the  rate  in  respect 
only  of  the  assessment  upon  the  signal  box  at 
Methley  junction,  numbered  8  on  the  foregoing 
list  (hereinafter  referred  to  as  the  signal  box), 
and  upon  the  11th  April  1900  they  attended 
upon  the  assessment  committee  of  the  union  of 
Pontefract  to  urge  their  objection,  bnt  failed  to 
obtain  any  relief  in  respect  thereof. 

They  thereupon  duly  appealed  to  the  Court  of 
Quarter  Sessions  for  the  Riding  against  the  rate, 
on  the  following  grounds— viz. :  (1)  That  the  com- 
pany were  by  the  rate  or  assessment  erroneously 
rated  in  respect  of  the  signal  box  at  Methley 
junction  which  forms  part  of  the  railway  in  the 
parish  or  township  of  Methley;  (2)  that  the 
company  were  rated  in  respect  of  the  signal  box 
which  is  not  separately  rateable  from  the  railway 
in  the  township  or  parish. 

The  signal  box  is  a  wooden  erection  22ft.  in 
length,  lift  6in.  in  breadth,  16ft  in  height,  and 
contains  lower  and  upper  floors,  and  is  affixed  to 
the  soil  by  a  framework  consisting  of  six  upright 
wooden  piles  9in.  square.  It  is  covered  by  slates, 
and  is  warmed  by  means  of  an  iron  stove  and 
lighted  by  gas.  It  contains  upon  the  upper  floor 
twenty-four  levers  for  working  the  signals  and 
points  controlling  the  passing  of  the  trains  of  the 
North-Eastern  and  Lancashire  and  Yorkshire 
Railways  respectively  on  to  and  off  the  appel- 
lants' line,  together  with  the  telegraphic  and  other 
instruments  necessary  thereto,  and  the  only 
purposes  the  erection  serves  are  to  protect  the 
servants  of  the  appellants  engaged  in  working 
the  same  from  the  weather.  The  signal  box  is 
only  rendered  necessary  in  its  present  situation 
by  reason  of  the  junction  of  the  appellants'  line 
with  the  lines  of  the  other  companies  Hereinbefore 
mentioned. 

Upon  the  hearing  of  the  appeal  it  was  con- 
tended on  the  part  of  the  appellants  that  the 
levers  within  the  box  were  physically  connected 
with  the  signals  and  points  upon  the  running 
line,  that  these  signals  and  points  could  be 
worked  without  the  instruments  in  the  box,  that 
the  wooden  erection  was  essential  to  the  proper 
working  of  the  levers  and  instruments,  that  there- 
fore the  signal  box  and  its  oontente  formed  a  neces- 
sary part  of  the  running  line  of  railway,  which 
had  already  been  assessed  at  52012.,  and  that  if 
the  rate  appealed  against  in  respect  of  the  signal 
box  were  to  stand  it  would,  m  effect,  be  rated 
twice,  over.  The  levers  and  instruments  them- 
selves were,  It  was  oontanded,  clearly  not  rate- 
able separately  from  the  railway,  and  the  wooden 
structure  protecting  them,  having  no  letting  value, 
was  also  not  separately  rateable.  The  justices 
were  referred  to  the  following  cases :  London  and 


North- Western  Railway  Company  v.  Llandudno 
Improvement  Commissioners  (75  L.  T.  Rep.  659 ; 
(1897)  1  Q.  B.  287) ;  Great  Eastern  Railway  Com- 


pany  v.  Overseers  of  Fletton  Union,  decided  in  the 
Queen's  Bench  Division  on  the  6th  Nov.  1882, 
and  reported  in  Boyle  on  Rating,  2nd  edit,  p.  1063 ; 
South  Wales  Railway  Company  v.  Swansea  Local 
Board  (4  EL  &  Bl.  1& ;  24  L.  J.  30,  M.  C). 

On  the  part  of  the  respondents  it  was  con- 
ceded that  the  levers  and  signals  within  the  box 
were  not  taken  into  account  in  the  assessment  in 
question,  and  they  had  included  them  in  the 
assessment  of  5201*.  in  respect  of  the  railway  line, 
the  assessment  in  respect  of  the  signal  box  being 
limited  to  the  estimated  annual  value  of  the 
structuie  alone,  apart  from  the  levers  and  signals. 
They  contended  that  the  structure  was  a  building 
and  was  separately  rateable  within  the  parish 
where  it  was  situated  according  to  the  parochial 
principle  of  rating,  and  that  it  was  not  a  part  of 
the  running  line,  but  in  the  nature  of  property 
which  was  convenient  though  not  essential  for  the 
proper  and  efficient  working  of  the  railway  within 
the  township,  and  should  therefore  be  separately 
assessed.  It  was  further  contended  that,  not 
being  directly  productive  of  profit  to  the  appel- 
lants any  more  than  station  buildings  and  otner 
conveniences  provided  by  them,  all  of  whioh  were 
maintained  out  of  the  gross  receipts  of  the  appel- 
lants from  the  line,  a  deduction  was  made  from 
the  gross  receipts  in  respect  of  these  non-directly 
productive  properties  before  fixing  the  net  rate- 
able value  of  the  running  line,  such  deductions 
being  5Z.  10*.  per  cent,  on  the  gross  receipts ;  that 
such  was  a  fair  and  reasonable  deduction,  and  if 
it  were  held  that  the  appellants,  having  had  the 
benefit  thereof,  were  also  to  escape  from  a  sepa- 
rate assessment  of  the  signal  box,  the  result 
would  be  a  loss  to  the  parish  of  the  benefit  of  the 
hereditaments.  Evidence  was  given  by  expert 
witnesses  called  before  the  court  on  behalf  of  the 
respondents  that  signal  boxes  have  been  hitherto 
separately  rated,  and  that  the  5J  per  cent  on  the 
gross  receipts  was  deducted  in  respect  of  stations 
and  buildings,  including  signal  boxes. 

The  appellants  admitted  that  they  had  n*  ver  at 
quarter  sessions  or  any  other  appeal  raised  the 
question  whioh  is  now  raised. 

The  quarter  sessions  dismissed  the  appeal. 

Balfour  Browne,  K.O.  and  Compston  for  the 
appellants. 

Maemorran,  K.C.  and  Scholefieldtor  the  respon- 
dents. 

Lord  Alvbrstonb,  O.J.— The  argument  in  this 
case  is,  I  think,  out  of  date.  The  confusion 
arises  from  attempting  to  say  that  the  case  of 
London  and  North-  Western  Railway  Company  v. 
Llandudno  Improvement  Commissioners  (75  L.  T. 
Rep.  659;  (1897)  1  Q.  B.  287)  is  in  any  way 
applicable  to  the  circumstances  of  the  present 
case.  In  that  case  the  question  was  what  is  meant 
by  "  railway,"  and  it  was  decided  that  the  word 
included  not  only  the  rails  and  the  land  upon 
which  they  rest,  but  also  those  things  without 
which  the  railway  could  not  be  used  as  a  high- 
way. We  are  not  called  upon  to  decide  here 
what  is  and  what  is  not  part  of  the  railway.  The 
question  for  the  rating  authorities  in  this  case  is 
at  how  much  they  are  going  to  assess  the  rate- 
able subject-matter.  Now,  a  signal  box  is  a  rate- 
able subject-matter.  It  must  be  remembered 
that  you  do  not  assess  a  railway  by  finding  what 
a  hypothetical  tenant  would  give  for  it  from 
year  to  year  like  other  things.    You  start  with 
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the  gross  earnings,  and  then  break  it  up  by 
making  a  deduction  in  respect  of  property  not 
remunerative  or  separately  assessed  elsewhere. 
That  deduction,  I  now  believe,  is  5J  per  cent.  It 
is  argued  that  you  cannot  work  a  line  without 
signal  boxes,  but  in  this  respect  there  is  no  differ- 
ence between  water  tanks,  turntables,  Ac.,  and 
such  like  matters  which  are  equally  necessary  to 
the  working  of  the  line,  and  which  are  equally  the 
subject  of  rating.  In  my  opinion,  the  quarter 
sessions  acted  upon  well-known  principles  of  law 
which  ought  not  to  be  upset.  I  only  refer  to  the 
question  of  the  levers  as  it  is  argued  that  if  they 
are  not  rated  neither  should  the  signal  box,  which 
acts  as  a  mere  cover  for  the  instruments,  be  rated. 
Bat  the  answer  is  that  the  levers  are  calculated 
in  the  54  per  cent,  deduction,  which,  as  I  have 
already  said,  comes  off  the  gross  earnings.  This 
appeal  must  be  dismissed. 

Lawbanck,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 
Solicitors:  Beale  and   Co.;  BlundeUt   Gordon, 
and  Co. 


April  16  and  25,1901. 
(Before  Lord  Alvbrbtonh,  O.J.  and 

Lawrance,  J.) 
Winter  v.  Bancks  and  another,  (a) 

Stolen  goods — In  possession  of  police — Acquittal 
of  person  charged — Demand  by  true  owner — 
Delivery  by  police  to  other  than  true  owner. 

When  a  subordinate  police  officer  having  the 
possession  of  stolen  goods,  after  a  demand  by  the 
true  owner  for  their  delivery  to  him,  delivers  the 
same  to  a  person  other  than  the  true  owner,  he  is 
liable  in  trover  although  he  acted  upon  the 
orders  of  a  superior  officer. 

A.  bought  a  gig.  It  was  stolen  from  him,  and  after- 
wards found  by  the  police  in  the  possession  of  B. 
B.  was  indicted  for  larceny  of  the  gig  and 
acquitted.  B.  on  hu  acquittal  wrote  to  the  police 
officer  in  possession  of  the  gig  demanding  delivery 
of  it  to  htm,  and  A.  afterwards  by  letter  and  per- 
sonally applied  for  its  delivery  over  to  him.  The 
police  officer,  acting  on  the  instruction  of  his 
superior  officer,  after  giving  notice  to  A.  of  his 
intention  to  do  so,  delivered  the  gig  to  B.  as  the 
person  from  whom  it  had  been  taken  by  the 


TM,  that  the  police  officer  so  delivering  it  was 

liable  in  trover  to  A.,  who  was  found  to  be  the 

true  owner  of  the  gig. 
Hollins  v.  Fowler  (88  L.  T.  Bep.  73;  L.  Bep.  7 

H.  of  L.  757)    and    Stephens    v.  Elwall   (4 

M.  &  Sel.  259)  followed. 
Appeal  from  a  County  Court. 

The  facts  appear  sufficiently  from  the  above 
headnote  and  the  judgment. 

E.  Button  for  the  appellants. — Previous  to  the 
Police  (Property)  Act  1897  there  was  no  statutory 
provision  as  to  wbat  was  to  be  done  with  stolen 
property  in  the  possession  of  the  police  when 
the  person  charged  with  the  larceny  of  it  was 
acquitted.  But  it  was  decided  very  long  ago  that 
as  long  as  the  police  retained  possession  of  it  the 
true  owner  had  no  right  to  compel  them  to  give 
delivery  of  it  to  him ;  such  right  only  arose  when 

'«)B«portod  by  J.  Ahdriw  Stbabak,  Esq.,  B*rrister-«t-Uw. 


it  came  into  the  possession  of  someone  not 
entitled  to  retain  it.  [Lord  Alverstonb,  C.J. — 
The  point  is  here  whether,  admitting  the  police 
cannot  be  sued  as  long  as  they  hold  their  band, 
they  are  not  liable  when  they  take  upon  them- 
selves, after  demand  of  the  true  owner  for 
possession,  to  deliver  the  stolen  goods  to  a  person 
who  is  not  the  true  owner.]  All  that  the  police 
did  here  was  to  deliver  the  stolen  goods  to  the 
person  from  whom  they  had  taken  them.  This 
could  not  put  the  true  owner  in  any  worse 
position  than  he  was  before  the  police  took 
possession  of  the  goods.  Moreover,  it  did  not 
amount  to  a  conversion:  (see  per  Collins,  J.  in 
Consolidated  Company  v.  Curtis  and  Son  (1892) 
1  Q.  B.  495,  at  p.  498).  And  the  defendants  in 
this  case  did  nothing  except  act  on  the  lawful 
instructions  of  their  superior  officer. 

Trevor  Lloyd  for  the  respondents. — The  defen- 
dants here  did  not  merely  hold  their  hand.  As 
far  as  they  could  do  so,  they  disposed  of  the 
stolen  goods  after  demand  for  possession  by  the 
true  owner.  This  renders  them  liable  in  trover, 
and  the  fact  that  they  acted  merely  as  subordinates 
is  no  defence : 

Hollins  v.  Fowler,  83  L.  T.  Bep.  73 ;    Iu  Bep.  7 

H.  of  L.  757 ; 
Stephen*  v.  JTtoall,  4  M.  A  Sel.  259. 

E.  Sutton  in  reply. 

April  25.— -Lord  Alvbrstone,  C.J.  read  the 
following  judgment  of  the  court: — This  is  an 
appeal  on  the  part  of  the  defendant  from  the 
judgment  of  his  Honour  Judge  Gwynne  James, 
who  gave  judgment  for  the  plaintiff  with  42. 
damages.  The  action  was  brought  in  trover  by 
Mr.  Winter  to  recover  the  value  of  a  (rig  alleged 
to  have  been  converted  by  the  defendants— 
Banoks  and  Lings.  Judgment  was  given  for  the 
defendant  Bancks,  but  judgment  for  41.  damages 
was  given  against  the  defendant  Lings.  It  was 
oontended  on  behalf  of  the  plaintiff  that  the 
judge  had  rightly  found  that  the  defendant  Lings 
had  been  guilty  of  conversion  in  having  refused 
to  deliver  the  gig  to  the  plaintiff,  and  m  having 
subsequently  delivered  it  to  a  man  named 
Broderiok.  It  was  oontended  on  behalf  of  the 
defendant  that  he  had  not  been  guilty  of  any  act 
which  rendered  him  liable  in  the  action.  The 
material  facts  appear  to  be  as  follows:  On  the 
17th  May  the  plaintiff  bought  a  gig  at  Newton 
fair.  Subsequently  to  the  purchase  the  gig  dis- 
appeared, and  was  afterwards  found  in  the  pos- 
session of  Broderiok.  Broderiok  was  prosecuted 
for  the  larceny  at  Liverpool  Quarter  Sessions,  and 
on  the  17th  July  was  acquitted.  On  the  same 
day  BroderioVs  solicitor  wrote  to  the  police  officer 
in  charge  at  Newton-le- Willows  police-station, 
and  to  all  others  whom  it  may  concern,  a  letter 
demanding  possession  and  return  of  the  jig.  On 
the  18th  July,  the  next  day,  the  plaintiir s  solid, 
tor  wrote  to  the  sergeant  in  charge  at  Newton-le* 
Willows  police-station  claiming  that  the  gig  was 
still  the  plaintiff's  property,  and  asking  that  it 
should  not  be  given  up  to  any  other  person  than 
the  plaintiff.  On  the  20th  Mr.  Grundy,  the  acting 
superintendent*  wrote  to  the  plaintiff's  solicitor 
stating  that  it  had  been  decided  to  return  the 

fig  to  Broderick  at  twelve  on  Saturday,  the 
1st.  On  the  31st  July  the  plaintiff's  solicitor 
wrote  to  Sergeant  Bennett,  the  sergeant  in  charge 
at  the  police-station,  giving  him  notice  of  Ins 
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intention  to  oommenoe  an  action  on  behalf  of  the 
plaintiff  for  the  recovery  of  the  gig.  The  only 
other  material  facte  proved  before  the  learned 
jadge  were  that  on  the  18th  July  the  plaintiff  asked 
the  defendant  Bancks  for  the  gig  and  he  refused 
to  give  it  up,  and  that  upon  the  2lst  the  plaintiff 
again  asked  Bancks  and  the  defendant  Sergeant 
Lings,  who  was  Bancks'  superior  officer,  to  deliver 
to  him  the  gig,  and  that  one  of  them  replied, 
"  No,  I  am  going  to  giye  it  to  Broderick,  and 
that  on  the  same  day  Bancks  by  Lings'  instruc- 
tions handed  the  gig  to  Broderick.  Lings  had 
not  been  made  a  defendant  when  the  action  was 
commenced,  but  he  was  added  as  a  defendant  by 
consent  at  the  trial  as  he  was  Bancks'  superior 
officer.  Lings  further  stated  at  the  trial  that  in 
handing  the  gig  over  to  Broderick  he  acted  under 
instructions  received  by  telephone  from  his 
superior  officer,  Inspector  Grundy.  Under  these 
circumstances  the  learned  judge  found  that  after 
demand  by  Winter  and  refusal  to  comply  with  it 
by  defendant  Lings  he  (the  defendant  Lings) 
handed  over  the  gig  to  Broderick.  No  applica- 
tion was  made  under  the  1st  section  of  the 
Polios  (Property)  Act  1897,  either  by  the  plaintiff 
or  the  police,  for  an  order  of  a  court  of  summary 
jurisdiction  as  to  the  custody  of  the  gig.  The 
case  is  undoubtedly  near  the  line.  It  was  con- 
tended on  behalf  of  the  defendant  that  there  was 
no  conversion  by  the  defendant  Lings,  that  he 
acted  in  doing  what  he  did  under  the  instructions 
of  his  superior  officer.  Inspector  Grundy,  that  he 
did  not  intend  to  deprive  the  plaintiff  of  the  pro- 
perty in  the  gig,  but  was  simply  handing  it  back 
to  the  person  from  whom  it  had  been  taken  prior 
to  the  hearing  of  the  charge  at  the  quarter 
sessions.  The  learned  judge  found  that  the  gig 
was  in  fact  the  property  of  the  plaintiff,  and  that 
.  as  the  defendant  Lings  had  taken  upon  himself  to 
hand  the  property  over,  after  demand  and  refusal, 
he  was  liable  in  trover.  After  careful  considera- 
tion we  have  come  to  the  conclusion  that  the 
judgment  was  right  We  think  it  must  be  taken 
upon  the  findings  to  which  we  have  referred  that 
the  defendant  Lings  was  responsible  for  the 
custody  of  the  gig  and  did,  in  fact,  hand  it  over 
at  a  time  when  it  was  the  plaintiff's  property  and 
after  the  plaintiff  had  demanded  possession.  We 
think  the  case  falls  within  the  principle  laid  down 
in  the  oases  of  HoUins  v.  Fowler  (tup.)  and 
Stephens  v.  EUoaU  (sup.),  and  that  the  defendant, 
though  acting  as  a  subordinate,  is  responsible. 
He  was  party  to  a  dealing  with  the  plaintiff's 
property  and  acted  at  his  peril.  We  think,  there- 
fore, that  the  judgment  should  be  affirmed  and 
the  appeal  dismissed  with  costs. 

Solicitor  for  the  plaintiff,  William  CaUey,  for 
W.  H.  Wilson,  Preston. 

Solicitors  for  the  defendants,  Bidsdale  and  Co., 
for  H.  E.  Clare,  Olerk  of  the  Peace,  Preston. 


and 


Wednesday,  May  1, 1901. 

(Before  Lord  ALyBRSTONB,  C.J. 
Lawbancb,  J.) 
Nblson  akd  Go.  (apps.)  v.  Boabd  of  Traj>e 

(resps.).  (a) 
Life  assurance — Life  annuities — Granted  by  tea 
merchants  to  customers  becoming  widows— Life 
Assurance  Act  1870  (33  A  84  Vict.  c.  61),  ss.  2, 3. 

By  sect  2  of  the  Life  Assurance  Act  1870,  "  com- 
pany "  therein  means  "  any  person  or  person*, 
corporate  or  incorporate,  not  being  registered 
under  the  Acts  relating  to  friendly  societies,  who 
issue  or  are  liable  under  policies  of  assurance 
upon  human  life  within  the  United  Kingdom,  or 
who  grant  annuities  upon  human  life  in  the 
United  Kingdom."  By  sect.  3  a  company  com- 
mencing business  after  the  passing  of  the  Act 
must  deposit  20,0002.  with  the  Accountant- 
General  of  the  Court  of  Chancery. 
N.  and  Co.  were  tea  merchants  who,  in  connection 
with  their  business  as  such,  had  since  1897 
offered  to  married  women  who  had  bought  their 
tea  for  a  certain  time  before  the  death  of  their 
husbands  annuities  of  a  certain  amount  so  long 
as  they  remained  widows.  N.  and  Co.  were  not 
registered  under  the  Acts  relating  to  friendly 
societies,  and  had  not  deposited  20,0002.  with  the 
Accountant-General  of  the  Court  of  Chancery. 
Held,  that  they  were  a  company  within  the  Life 
Assurance  Act  1870,  and  liable  to  a  penalty  for 
commencing  business  without  making  such  de- 
posit. 
Appeal  by  case  stated  from  the  justices  of  the 
borough  of  Louth. 

(hi  the  29th  Nov.  1900  an  information  was  pre- 
ferred on  behalf  of  the  Board  of  Trade  against 
Nelson  and  Co.,  otherwise  known  as  Rasmus 
Jensen  (hereinafter  called  the  appellants),  for 
that  they,  being  a  company  not  registered  under 
the  Acts  relating  to  friendly  societies,  and  being 
a  company  who  grant  annuities  upon  human  life 
and  carry  on  the  business  of  life  assurance  within 
the  United  Kingdom,  and  being  established  after 
the  passing  of  33  &  34  Vict  o.  61,  intituled  "  An 
Act  to  amend  the  Law  relating  to  Life  Assurance 
Companies,"  did  on  the  19th  May  1900  unlawfully 
make  default  in  depositing  the  sum  of  20,0002. 
with  the  Acoountant-General  of  the  Court  of 
Chancery,  and  that  such  default  had  since  con- 
tinued and  still  continued,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

At  the  hearing  it  was  admitted  by  the  appel- 
lants and  found  as  a  fact  that  the  appellants  were 
not  registered  under  the  Acts  relating  to  friendly 
societies,  and  had  not  on  the  19th  May  1900  or 
since  deposited  the  sum  of  20,0002.  with  the 
Acoountant-General,  and  that  they  were  estab- 
lished after  the  passing  of  the  Life  Assurance 
Companies  Act  1870  for  the  purpose  of  carrying 
on  business  under  the  soheme  hereinafter  de- 
scribed, which  they  commenced  to  do  in  Jan.  1898 
and  had  since  done. 

From  the  documents  annexed  to  the  case,  the 
nature  and  particulars  of  the  scheme  were  shown 
to  be  as  follows : 

The  appellants  were  retail  tea  merchants.  In 
connection  with  their  business  as  such  they  sold 
to  customers,  at  the  price  of  one  penny,  a  "  pur- 
chaser's card  "  for  the  purpose  of  recording  the 

(a)  Beportod  by  J.  Ajtdmw  Stb&bav,  Kiq.,  BuTtetar-tWLaw. 
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amount  of  tea  purchased  weekly  by  the  customer 
to  whom  the  card  was  sold.  On  the  front  of  the 
card  was  printed  an  intimation  that  the  entries 
of  the  card  most  correspond  with  the  books  of 
the  appellants,  such  books  being  considered  the 
only  proof  of  the  fact  of  the  consecutive  purchase 
of  the  tea.  On  the  back  of  the  oard  was  set  out 
the  scheme  or  arrangement  under  which  the  card 
and  tea  were  to  be  sold.  The  material  parts  of  it 
were  as  follows : 

Nelson  and  Co.  .  .  .  will  pay  to  every  woman 
who  shall  have  become  a  widow  since  Christmas  1897, 
and  who  since  that  date  shall  have  purchased  not  less 
than  one  half  pound  of  their  tea  per  week  (or  the  last 
firs  conssontive  weeks  previously  to  her  becoming-  a 
widow  10*.  per  week  as  long  as  she  remains  a  widow, 
and  to  every  woman  who  became  a  widow  previously  to 
Christmas  1897,  or  previously  to  her  commencing  to 
purchase  Nelson  and  Co.'s  tea,  10s.  per  week  as  long  as 
she  remains  a  widow,  provided  that  she  shall  have  pur- 
chased half  a  pound  of  tea  per  week  for  ten  years. 
Customers  who  require  only  a  quarter  of  a  pound  weekly 
sad  purchase  the  same  under  the  above  conditions,  will 
reoerrs  5s.  per  week  instead  of  10s.  The  only  condition 
it  that  at  the  commencement  of  the  continuous  taking 
of  the  tea  the  husband  must  be  certified  to  us  by  a  duly 
qualified  medical  practitioner  to  be  in  good  health,  but  a 
certificate  of  health  will  be  dispensed  with  in  case  of 
easterners  who  have  purchased  tea  every  week  for  the 
twelve  months  next  previous  to  the  husband's  death. 

In  order  to  provide  a  reserve  fund  to  meet  lia- 
bilities under  this  scheme  the  appellants  had  on 
the  17th  Feb.  1900  executed  a  trust  deed  under 
which  a  board  of  management  was  constituted, 
and  by  the  terms  of  tbe  deed  the  appellants'  books 
were  to  be  audited  quarterly,  and  the  appellants 
were  to  pay  to  such  board  one  penny  on  every 
pound  of  tea  sold. 

The  appellants  had  also  published  in  support  of 
tbe  scheme  a  leaflet  containing  an  announcement 
of  its  provisions  as  above  set  out,  a  list  of  widows 
who  were  receiving  annuities  under  tbe  scheme, 
and  a  certificate  by  the  solicitor  to  the  appellants 
to  the  effect  that  the  books  of  the  appellants  had 
been  audited  for  the  year  ending  the  31st  Dec. 
1888,  and  the  reserve  fund  of  one  penny  on  every 
pound  of  tea  sold  had  been  handed  to  him  to  hold 
in  trust 

It  was  found  as  a  fact  that  the  widows  whose 
names  were  given  in  this  leaflet  had  purchased 
the  appellants'  tea  in  accordance  with  the  scheme, 
and  that  they  were  in  fact  being  paid  by  the 
appellants  the  annuities  to  which  they  had  thus 
become  entitled. 

On  these  facts  the  justices  held  that  the  appel- 
lants were,  on  the  19th  May  and  subsequently, 
carrying  on  the  business  of  fife  assurance  within 
tbe  United  Kingdom  within  the  meaning  of  the 
life  Assurance  Companies  Act  1870,  and  con- 
victed the  appellants. 

The  Life  Assurance  Companies  Act  1870  (33  &  34 
Vict.  c.  61) : 

Seot  2.  In  this  Act  the  term  "  company  "  means  any 
psnon  or  persons  corporate  or  uninoorporate,  not  being 
registered  under  the  Acts  relating  to  friendly  societies 
who  issue  or  are  liable  under  policies  of  assurance  upon 
basian  life  within  the  United  Kingdom  or  who  grant 
•namties  upon  human  life  within  the  United  Kingdom. 

Sect.  3.  Every  company  established  after  the  passing 
of  this  Act  within  the  United  Kingdom,  and  every  com- 
pany established  or  to  be  established  out  of  the  United 
Kingdom,  which  shall  after  the  passing  of  this  Act 


commence  to  oarry  on  the  business  of  life  assurance 
within  the  United  Kingdom,  shall  be  required  to  deposit 
the  sum  of  twenty  thousand  pounds  with  the  Accountant- 
General  of  the  Court  of  Chancery.  .  .  .  The 
Aoooun taut-General  shall  return  suoh  deposit  to  the 
company  so  soon  as  its  life  assurance  fund  accumulated 
out  of  the  premiums  shall  have  amounted  to  forty 
thousand  pounds. 

Haldane,  K.O.  (Wood  Hill  with  him)  for  the 
appellants.— Shortly  my  contention  is  that  when 
the  whole  Act  is  looked  at  it  is  clear  that  by 
"  assurance  company"  is  meant  an  assurance 
company  carrying  on  assurance  business  in  the 
ordinary  sense,  and  it  is  not  to  be  taken  to  extend 
to  what  not  only  covers  the  case  of  Messrs. 
Nelson,  bat  might  cover  the  case  of  an  enormous 
lot  of  business  carried  on  by  people  who  as  a 
mode  of  supporting  their  ordinary  business  give 
prizes  or  pensions  to  those  of  their  customers 
or  employees  who  conform  to  certain  condi- 
tions. Sometimes  tradesmen  give  a  rebate  on 
the  goods  purchased  during  the  year  where  these 
amount  to  a  certain  value ;  sometimes  they 
give  cards  with  purchases,  a  certain  number 
of  which  entitle  the  possessor  to  something  or 
other.  Here  they  give  pensions  to  customers 
becoming  widows  under  the  circumstances  set  out 
in  the  case.  This  is  surely  very  different  from 
carrying  on  a  business  of  life  assurance  or  granting 
annuities  on  lives.  No  doubt,  on  the  principle  of 
Carlill  v.  Carbolic  Smoke  Ball  Company  (67  L.  T. 
Rep.  837;  (1893)  1  Q.  B.  256),  Messrs.  Nelson, 
who  are  perfectly  bond  fide  in  making  this  offer 
to  widows,  are  liable  on  it  to  widows  who  have 
fulfilled  the  condition.  But,  nevertheless,  this 
card  is  not  a  policy  of  assurance,  for  by  sect.  2  of 
14  Geo.  3,  c.  48,  it  is  enacted :  "  That  it  shall  not 
be  lawful  to  make  any  policy  or  policies  on  the 
life  or  lives  of  any  person  or  persons,  or  other 
event  or  events,  without  inserting  in  such  policy 
or  policies  the  person  or  person's  name  or  names 
interested  therein,  or  for  the  whole  use,  benefit, 
or  on  whose  account  such  policy  is  so  made  or 
underwrote"  [Lord  Alverbtone,  C.J. — But 
the  customer's  name  is  inserted  in  the  card.] 
The  card  as  issued  is  blank  —  it  is  merely 
called  a  "  purchaser's  card "  —  and  the  books 
of  the  firm  are  made  the  only  evidence  of  the 
purchases. 

The  Attorney-General  (Sir  R.  Finlay,  K.C.)  {H. 
Sutton  with  him)  was  not  called  upon. 

Lord  Alvbestonb,  C.  J.— In  this  case  the  magis- 
trates came  to  the  conclusion  on  the  facts  that 
the  appellants  were  on  the  19th  May  1900  carry- 
ing on  the  business  of  life  assurance  in  the 
United  Kingdom  within  the  meaning  of  the  Life 
Assurance  Companies  Act  1870,  and  the  question 
for  the  court  is  whether,  on  the  facts  stated  in  the 
case  and  as  disclosed  by  the  documents,  Messrs. 
Nelson  are  a  company  granting  annuities  upon 
human  life,  and  carrying  on  the  business  of  life 
as8uranoe.  Now  nothing  turns  upon  the  question 
of  incorporation.  It  is  quite  clear  that  the 
statute  deals  also  with  the  person,  but  the  ques- 
tion is  what  business  was  being  carried  on  r  It 
is  really  a  question  of  fact,  but,  the  case  being 
submitted  to  us,  I  think  we  ought  to  express  our 
opinion  upon  the  facte  before  us,  inasmuch  as  it 
arises  upon  documents,  and  it  is  obviously  a  case 
of  importance.  Now  the  facts,  as  I  understand 
them,  are  these :  Messrs.  Nelson,  perfectly  bond 
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fide  and  with  the  intention  of  promoting  their 
own  business,  devised  a  very  attractive  scheme 
which  will  in  certain  events  give  to  widows 
annuities  on  the  deaths  of  their  husbands  of  10*. 
or  5«.  a  week.  They  receive  so  much  money  for 
the  tea ;  and  of  course  it  is  not  suggested  that  it 
is  done  for  charity,  but  out  of  pronto.  A  portion 
of  the  price  paid  for  the  tea  is  the  money  which 
Messrs.  Nelson  can  use  for  the  purpose  of 
insuring  the  annuities  to  these  widows.  They 
take  a  card  on  which  tbe  name  of  the  person  is 
entered  who  has  purchased  the  tea;  a  weekly 
record  is  kept  of  the  number  of  pounds  bought, 
which  of  course  would  indicate  so  much  money 
paid  to  Messrs.  Nelson  by  that  particular  woman 
upon  the  terms  of  the  bargain  or  contract  which  is 
held  out  by  Messrs.  Nelson  to  her,  and  there  is  made 
and  entered  in  the  book  of  the  branch  a  record 
which  is  to  be  prima  facie  evidence  if  not  the  only 
evidence  of  the  fact  of  the  purchase.  Therefore 
these  gentlemen  are  perfectly  bond  fide  and  pro- 
perly keeping  a  record  of  their  customers  who  may 
ultimately  become  entitled  to  this  annuity.  Some 
will  become  entitled  and  some  will  not.  As  Mr. 
Haldane  says,  some  will  drop  out  and  will  not 
continue  buying,  and  others  will  not  become  widows 
under  such  circumstances  that  they  can  obtain  the 
annuity.  In  addition  to  that  they  publish  an 
attractive  advertisement  (I  agree  with  Mr.  Haldane 
that  it  is  no  part  of  the  contract,  and  use  it  only 
for  the  purpose  of  seeing  whether  the  magistrates 
were  right  in  the  conclusion  they  came  to  as  to 
the  nature  of  the  business)  in  which  they  say 
that  they  are  in  the  course  of  establishing  a 
business  which  if,  by  the  assistance  of  many 
customers,  it  reaches  the  magnitude  which  is 
indicated  will  show  that  there  is  out  of  the  profits 
of  the  tea,  after  deducting  salaries,  rent,  taxes, 
costs,  and  duty,  enough  to  pay  10,000  widows 
10*.  apiece  per  week,  with  a  very  enormous 
balance  of  cash  in  hand,  which  would  be  Messrs. 
Nelson's  profits ;  but  it  is  of  course  available  in  the 
shape  of  security  for  the  insurance  if  the  figures 
are  at  any  rate  approximately  right.  Further, 
they  purport  to  set  aside  a  penny  in  the  pound, 
and  there  is  a  trust  deed,  which  trust  deed  says 
that  2000Z.  is  held  in  respect  of  this  business. 
In  the  face  of  these  facts  it  is,  in  my  mind,  quite 
impossible  to  come  to  any  other  conclusion  than 
that,  in  connection  with  this  tea  trade,  Messrs. 
Nelson  are  carrying  on  what  may  be  a  very 
desirable  scheme  of  insurance,  in  a  very  profit- 
able method  to  them,  and  also  a  very  desirable 
and  advantageous  system  to  people  who  buy  tea, 
of  granting  annuities  which  become  effective  on 
the  death  of  the  husband.  Now  the  words  of  the 
section  to  which  our  attention  has  been  called 
are  "who  issue  or  are  liable  for  policies  of 
assurance  on  human  life,  or  who  grant 
annuities  upon  human  life  within  the  United 
Kingdom."  Now,  I  do  not  think  that  the  argu- 
ment based  upon  what  is  a  policy  within  the 
Act  of  George  III.  had  any  real  relation  to  the 
subject.  But  even  if  it  had,  the  latter  words, "  who 
grant  annuities  upon  human  life,"  are  obviously 
applicable  because  this  is  to  be  an  annuity  for 
the  life  of  the  widow,  to  commence  on  the  death 
of  the  husband.  I  think,  on  consideration  of  this 
section,  that  it  points  to  a  carrying  on  of  a  busi- 
ness which  depends  on  the  payment  of  money  or 
the  payment  of  annuities  dependent  upon  the 
duration  of  human  life.  That  is  what  I  understand 


to  have  been  the  object  of  the  business  which  was 
contemplated  by  the  statute,  and  as  to  which 
business  it  is  provided  that  an  amount  should  be 
deposited.  I  will  only  point  out  that  the  20,0001. 
deposit  under  sect  2  has  no  relation  to  the  amount 
of  business  done.  It  was  no  doubt  considered  to 
be  a  sort  of  indication  of  substantial  position  of 
the  person  carrying  on  the  business  ;  and  when 
the  sum  accumulated  from  premiums  has  reached 
40,0002.,  the  amount  deposited  under  sect.  2  is  to 
be  returned.  Therefore  it  is  clear  that  it  was 
not  intended  to  be  a  sum  of  money  deposited  with 
reference  to  the  kind  of  business  done  by  tbe 
company,  but  to  be  an  indication  of  the  sub- 
stantial position  of  the  people,  be  they  companies 
or  be  they  persons  who  are  carrying  on  the  busi- 
ness. I  think  the  magistrates  came  to  a  per- 
fectly right  conclusion,  and  had  the  facts  been 
submitted  to  me  as  a  judge  of  fact  of  first 
instance  I  should  have  come  to  the  same  con- 
clusion. At  any  rate,  I  am  quite  unable  to  say 
that  the  conclusion  at  which  they  arrived  is 
wrong,  and  I  think  that  judgment  should  be 
entered  for  the  respondents. 

Lawranck,  J. — I  am  of  the  same  opinion,  and 
I  am  very  glad  to  be  able  to  come  to  that  same 
conclusion.  I  accept  what  Mr.  Haldane  says  with 
regard  to  the  bona  fides  of  these  people,  but  I  am 
bound  to  say  I  should  not  have  gathered  it  from 
the  documents  before  us.  If  the  company  have 
any  prospect  of  doing  the  immense  business  they 
hope  to  do,  according  to  the  scheme  as  advertised 
by  them,  they  should  not  find  any  difficulty  to 
deposit  the  comparatively  paltry  sum  of  20,0002. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  CoUyer-Bristow, 
Hill  Curtis,  and  Bods,  for  H.  F.  V.  FaJkner, 
Louth. 

Solicitor  for  the  respondents,  Solicitor  of  the 
Board  of  Trade. 


Wednesday,  May  8, 1901. 

(Before  Channbll,  J.) 

St.  Jambs'  Hall  Company  v.  London  County 

Council,  (a) 
Metropolis— Places  of  public  entertainment" 
Structural  defect— Notice  to  alter— Metropolis 
Management  and  Building  Act  1878  (41  4  42 
Vict  c.  32),  s.  11. 
The  powers  given  to  the  London  County  Council 
by  sect.  11  of  the  Metropolis  Management  and 
Building  Act  1878  to  require,  by  written  notice, 
that  the  owner  of  any  theatre,  music-hall,  or 
other  place  of  public  entertainment,  shall  males 
structural  alterations  in  the  same  whenever  it 
appears  to  the  council  that  such  theatre,  music- 
hall,  or  other  place  of  public  entertainment  is  so 
defective  in  structure  that  specia  t  danger  from 
fire  may  result  to  the  public  frequenting  ihe 
same,  can  be  exercised  only  once  in  respect  to  the 
same  theatre,  <fcc,  unless  perhaps  the  owner  has, 
since  the  powers  were  first  exercised,  himself  so 
altered  the  structure  of  the  theatre,  &c,  as  to 
cause  in  the  opinion  of  the  council  special 
danger  from  fire. 
Action  claiming  a  declaration  that  a  oerUuB 
notice  served  by  the  defendants  on  the  plaintiffs 

was  ultra  vires  and  an  injunction.  

<«)  Reported  by  J.  Ajtoriw  St&abax,  Eaq.,  Berrlster-tt-Uw. 
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The  notice  in  question  purported  to  be  issued 
under  the  powers  conferred  upon  the  defen- 
dants by  sect  11  of  the  Metropolis  Manage- 
ment and  Building  Act  1878  (41  &  42  Vict, 
c.  32). 

The  material  part  of  sect.  11  is  as  follows : 
Whenever  it  appears  to  the  board  that  .  .  .  any 
house,  room,  or  other  plaoe  of  publio  resort  within  the 
metropoha  containing  a  superficial  area  for  the  accom- 
modation of  the  public  of  not  lees  than  five  hundred 
square  feet,  which  was  at  the  time  of  the  passing  of  this 
Aet  authorised  to  be  kept  open,  and  which  is  kept  open, 
for  dancing,  mnsie,  or  other  public  entertainments  of 
the  like  nature,  under  the  authority  of  a  licence  granted 
by  any  Court  of  Quarter  Sessions,  is  so  defective  in  Us 
structure  that  special  danger  from  fire  may  result  to 
the  public  frequenting  the  same,  then  and  in  every  such 
ease  the  board  may,  with  the  consent  of  .  .  .  Her 
Majesty's  principal  Secretary  of  State  in  all  oases,  if  in 
the  opinion  of  the  board  such  structural  defects  can  be 
remedied  at  a  moderate  expenditure,  by  notice  in 
writing  require  the  owner  of  suoh  house,  room  or  other 
place  kept  open  for  any  of  the  purposes  aforesaid,  under 
ssoh  authority  as  aforesaid,  to  make  suoh  alterations 
therein  or  thereto  as  may  be  necessary  to  remedy  suoh 
defects  within  a  reasonable  time,  to  be  specified  in  suoh 


Awry,  K.C.,  and  C.  A.  8.  Garland  for  the 
plaintiffs. 

Dickens,  K.C.,  and  Daldy  for  the  defendants. 

The  facts  and  arguments  are  fully  set  out  in 
the  following  written  judgment : — 

Ghahkxll,  J. — This  action,  tried  before  me 
without  a  jury,  was  brought  to  obtain  a  decision 
upon  the  true  interpretation  of  sect.  11  of  the 
Metropolis  Management  and  Bidding  Act  1878, 
which  section  gave  to  the  Metropolitan  Board  (and 
now  the  London  County  Council,  their  successors) 
certain  powers  for  the  prevention  of  danger  from 
fire  in  music  halls  which  had  been  licensed  for 
the  first  time  prior  to  1878.  The  Metropolitan 
Board  exercised  those  powers  in  1885  in  reference 
|  to  St  James'  Hall,  and  the  plaintiff  company,  the 
owners  of  that  hall,  contend  that  the  powers  of 
the  section  must  be  exercised  once  for  all.  The 
defendants  hare  served  another  notice  purporting 
to  be  under  the  powers  of  the  section,  and  the 
plaintiffs  bring  this  action  for  a  declaration  that 
the  notice  is  ultra  vires  and  for  an  injunction.  The 
plaintiffs  have  obtained  an  interlocutory  injunc- 
tion restraining  the  defendants  from  acting  upon 
the  notice  until  the  trial,  and  I  have  now  to  say 
whether  the  plaintiffs'  view  of  the  section  is  right. 
If  it  is,  there  is  no  dispute  that  the  plaintiffs  are 
entitled  to  the  declaration  and,  if  they  require  it, 
to  an  injunction.  The  facts  are  that  in  1885 
the  Metropolitan  Board,  proposing  to  proceed 
under  the  section,  prepared  a  draft  notice  of  their 
requirements.  This  draft  notice  was  the  subject 
of  negotiation  between  Mr.  Walter  Emden  (who 
then,  as  now,  was  the  architect  of  the  plaintiffs) 
on  the  one  hand  and  the  architect  of  the  then 
hoard  on  the  other.  The  result  was  that  modifi- 
cations of  what  was  first  proposed  by  the  board 
were  agreed  to,  and  those  modifications  were 
embodied  in  the  formal  notice  which  was 
•erred  dated  the  10th  Aug.  1885.  The  works 
in  that  notioe  were  done  by  the  plaintiffs  at  a 
cost,  it  is  said,  of  upwards  of  70CXK.  There  was 
no  appeal  as  the  works  had  already  been 
agreed,  but  the  result  seems  to  me  to  be  the 
tune  in  substance  as  if  there  had  been  an  appeal 


against  the  original  proposals  of  the  board  and 
the  award  had  been  that  the  works,  which  in  fact 
were  in  the  notice  of  the  10th  Aug.  1885,  should 
be  done.  At  any  rate  it  is  not  disputed  that 
there  was  an  exercise  of  the  compulsory  powers 
of  the  section.  The  original  proposal  of  the 
board  included  the  pulling  down  of  an  existing 
staircase  and  the  re-erection  of  a  better  staircase 
at  the  same  place.  The  modifications  agreed  on 
included  the  pulling  down  of  that  staircase,  but 
it  was  agreed  that  it  should  not  be  re-erected, 
the  necessary  accommodation  being  provided  else- 
where. One  of  the  things  which  the  county 
council  now  direct  is  the  erection  of  a  staircase 
at  the  same  spot.  I  do  not  myself  regard  that 
fact  as  very  important,  but  the  change  of  view 
which  has  apparently  taken  place  is  an  illustra- 
of  the  mischief  of  holding  that  the  powers  of  the 
section  may  be  exercised  from  time  to  time  when- 
ever "it  appears"  to  the  fluctuating  body  that 
there  is  danger,  as  it  certainly  would  be  hard  on 
the  owner  of  the  building  if,  as  soon  as  he  has 
complied  with  the  requisition  of  the  board,  he  is 
liable  to  be  ordered  to  pull  down  and  alter  that 
very  work  on  a  change  of  views  of  the  board,  or 
its  architect.  Since  the  works  were  completed  in 
1885  the  plaintiff  company  have  from  time  to 
time,  at  the  suggestion  of  the  county  council, 
voluntarily  made  some  alterations  in  such  matters 
as  the  seats  in  the  hall,  and  otherwise,  but  they 
have  done  so  without  admitting  the  right  of  the 
defendants  to  inquire  them  to  make  those  or  other 
alterations,  and  it  seems  doubtful  whether  any  of 
them  were  structural  alterations.  The  London 
County  Council  now  require,  claiming  the  powers 
to  do  so  by  the  11th  section,  further  works,  the 
cost  of  which  is  estimated  at  upwards  of  4000Z., 
and  they  have  obtained  (though  without  prejudice 
to  the  question  now  raised)  the  leave  of  the 
Secretary  of  State  to  make  the  requirement. 
Under  these  circumstances  it  becomes  necessary 
carefully  to  examine  the  words  of.  the  section. 

(Beads  sect.  11.]  There  is  also  a  provision 
or  an  appeal  to  an  arbitrator  appointed  by 
the  First  Commissioner  of  Works,  who  may 
either  confirm  the  notioe  with  or  without  modifi- 
cations, or  refuse  to  confirm  it,  and  whose 
decision  shall  be  final.  There  is  nothing  in  the 
words  used  which  is  clearly  inconsistent  with  the 
contention  of  either  party.  The  word  "  whenever  " 
seems  to  be  as  capable  of  meaning  "  at  whatever 
time,"  which  is  the  plaintiffs'  contention,  as  it  is 
of  meaning  "  so  often  as,"  which  is  the  defendants' 
contention ;  and  it  is  necessary  to  look  at  the  rest 
of  the  section  and  the  context  to  see  which  of  the 
two  meanings  it  does  bear.  The  first  observation 
on  the  section  is  that  it  relates  entirely  to  defects 
in  structure  and  not  to  defects  arising  from  want 
of  repair,  or  from  the  mode  of  control  or  manage- 
of  the  premises,  such  as  keeping  doors  locked  or 
the  like.  Further,  it  only  gave  power  to  the 
board  to  require  alterations  which  could  be 
effected  at  a  moderate  expenditure.  The  result 
of  that  is  that,  if  in  1878  there  was  a  licensed 
music-hall  which  was  so  defective  in  its  structure 
that  special  danger  from  fire  arose,  and  the 
defects  were  such  that  they  could  not  be  reme- 
died except  at  an  excessive  expenditure,  no  altera- 
tions could  be  re-quired  to  be  made  in  that 
music-hall,  and,  subject  to  any  power  the  licensing 
authority  might  have  to  refuse  to  renew  the 
licence,  the  hall  must  oontinue  with  its  defects 
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That  being  so,  it  seems  dear  that  the  Metro- 
politan Beard  could  not,  in  reference  to  snoh  a 
hall,  divide  its  reauirements  and  make  successive 
requirements,  each  of  which  could  be  complied 
with  at  a  moderate  expenditure,  although  the 
total  would  be  excessive.  That  goes  to  show 
that  the  powers  of  the  section  must  be  exercised 
once  for  all ;  otherwise,  though  the  expenditure 
on  each  of  the  successive  requirements  might  be 
moderate,  the  total  might  be  excessive.  Again, 
when  the  12th  and  13th  sections  are  looked  at,  it 
certainly  seems  that,  if  a  music-hall  first  licensed 
after  1878  complied  with  the  regulations  of  the 
board  in  force  at  the  date  it  was  completed,  and 
got  a  certificate  to  that  effect,  it  would  not  be 
interfered  with.  It  is  unlikely  that  the  existing 
halls  would  be  put  on  a  worse  footing  than  new 
halls  in  this  respect,  but  to  this  argument  it  is 
answered  that  the  old  halls  can  only  be  interfered 
with  when  it  appears  to  the  board  that  there  is 
actual  danger,  and,  further,  that  they  are  pro- 
tected by  the  power  of  the  Home  Secretary  to 
veto  the  requirement  and  by  the  right  to  require 
arbitration.  These  protections  are,  however, 
given  in  respect  of  the  first  exercise  of  the  powers, 
and,  therefore,  they  do  not  go  far  to  show  that 
there  cannot  be  a  second  exercise.  Further,  the 
condition  precedent  is  not  that  there  should  in 
fact  actually  be  danger,  but  merely  that  there 
should  "  appear  to  the  board  "  to  be  danger,  and 
it  is  these  words  that  give  rise  to  the  question 
whether  the  board  can  change  their  views.  On 
the  whole  I  have  come  to  the  conclusion  that  the 
plaintiffs  are  right  in  their  contention.  I  think 
that  the  board  had  only  power  to  order  alterations 
if  such  alterations  not  only  could  be  done  at  a 
moderate  cost,  but  also  would  when  done  remedy 
the  defects.  It  must,  therefore,  be  assumed  that, 
when  the  works  done  in  pursuance  of  the  former 
order  were  completed  the  defects  were  remedied, 
or,  at  all  events,  that  in  the  opinion  of  that  board 
they  were  remedied.  That  board  could  not  in  the 
next  year  have  said  that  they  themselves  had 
made  a  mistake,  and  ought  to  have  ordered  some- 
thing more  or  something  different,  and,  if  they 
could  not,  neither  can  the  London  County 
Council,  who  succeed  to  their  rights.  The  word 
"whenever"  is  fully  accounted  for  by  its  not 
being  intended  to  compel  the  Metropolitan  Board 
forthwith  on  the  passing  of  the  Act  of  1878  to 
survey  all  existing  musio-halls.  They  were  to 
exercise  the  power  given  whenever  they  choose, 
but  when  they  did  exercise  it  their  judgment  was, 
in  my  opinion,  to  be,  subject  to  the  mode  of 
appeal  provided  in  the  section,  final  not  only  as 
to  the  works  ordered  being  required,  but  also  as 
to  the  order  being  sufficient.  I  may  point  out 
that  this  view  of  the  section  is  in  accordance  with 
what  has  been  decided  in  analogous  cases  in  other 
Acts  of  Parliament,  in  that  a  power  to  a  local 
authority  to  order  structural  works  (as,  for  in- 
stance, sewers)  at  the  expense  of  a  private  owner, 
must  be  exercised  once  for  all :  (Bonella  v.  Twicken- 
ham Local  Board,  58  L.  T.  Rep.  299 ;  20  Q.  B. 
Div.  63 ;  Hornsea  Local  Board  v.  Davis,  68  L.  T. 
Rep.  503;  (1893)  1  Q.  B.  756).  I  am,  however, 
not  prepared  to  hold  that  if  the  owner  of  an  old 
music-hall  after  complying  with  a  requisition 
under  this  section,  were  himself  to  make  further 
structural  alterations,  and  the  effect  of  those 
alterations  was  to  cause,  in  the  opinion  of  the 
London  County  Council,  danger  from  fire,  they 


might  not  then  act  in  this  section.  That  question 
does  not  arise  now.  If  the  owners  of  a  hall 
should  ever  do  this,  it  would  probably  be  held 
that  the  hall  as  so  altered  was  not  the  old  hall 
which  had  been  licensed  prior  to  1878,  but  a  new 
hall  coming  under  sect.  12,  and  that  it  must 
comply  with  the  existing  regulations.  If,  how- 
ever, that  was  not  held,  it  would  be,  in  my  opinion, 
an  open  question  whether  sect.  11  could  not  be 
applied  to  the  case  on  the  ground  that  although 
the  hall  had  not  lost  the  protection  given  By 
sect.  11,  yet  the  powers  of  the  board  had  never 
been  exercised  in  reference  to  the  defects  in 
question.  That  case,  however,  differs  entirely 
from  the  present  Here  undoubtedly  the  Metro- 
politan Board  did  exercise  in  1885  the  powers  of 
sect.  11,  and,  if  there  are  any  defects  now,  they 
either  existed  prior  to  the  order  of  1885  and 
ought  to  have  been  dealt  with,  or  were  occasioned 
by  the  works  done  in  pursuance  of  that  order. 
In  either  case  the  powers  under  sect  11  were, 
in  my  opinion,  exhausted.  I  therefore  think 
that  the  London  County  Council  cannot  now 
exercise  the  powers.  There  must  be  judgment 
for  the  plaintiffs  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs,  Wilkinson,  Howlett, 
and  Wilkinson. 
Solicitor  for  the  defendants,  W.  A.  Blaxland* 
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April  23  and  25, 1901. 

(Before  the  Lord  Chancbllob  (Halsbury), 
Lords  Macnaqhtbn,  Shand,  Dayby,  Robjebt- 
bon,  and  Lindlby.) 

Mersey  Docks  and  Habboub  Boabd  v. 
a88b88mbnt  committbb  of  blbkbnhbad 
Uhion.  (a) 

on  appeal  fbom  the  court  of  appeal  in 

ENGLAND. 

Poor  rate— Rateable  value — "  Lavragee  " — Receipts 
and  expenditure — Admissibility  of  evidence. 

There  is  no  rule  of  law  limiting  the  method  t» 
which  the  rating  authority  may  arrive  at  the 
rateable  value  of  a  hereditament,  and  the  profits 
derived  from  the  occupation  are  a  legitimate 
element  to  be  taken  into  consideration  in  arriv- 
ing at  the  value  of  the  occupation. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  the  judgment  of  the 
Court  of  Appeal  (Smith,  Collins,  and  Williams, 
L.JJ.),  reported  19  Mag.  Cas.  425;  81  L.  T.  Rep. 
798 ;  (1900)  1  Q.  B.  143,  who  had  affirmed  a  judg- 
ment of  the  Queen's  Bench  Division  (Lawranoe 
and  ChannelL,  JJ.)  upon  a  case  stated  bv  the 
Beoorder  of  Birkenhead,  on  an  appeal  against  a 
rate  and  assessments  made  for  the  relief  of  the 
poor  in  respect  of  certain  "lairages"  on  the 
Birkenhead  side  of  the  river  Mersey,  of  which 
the  appellants  were  owners  and  occupiers. 

The  facts  of  the  case  submitted  by  the  recorder, 
Mr.  Clement  Higgins,  K.C.,  who,  at  the  desire  of 
the  Court  of  Appeal,  further  stated  the  principle 

(a)  Reported  by  0.  E.  Maldsn,  Esq.,  Bwrister-*t-L»w. 
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an  which  lie  baaed  his  decision,  stated  (inter  alia) 
that  some  of  the  lairages,  known  as  the  Woodside 
lunges,  were  entirely  within  the  township  of 
Birkenhead,  and  others,  known  as  the  Wallasey 
lavages,  were  only  partly  situated  in  that  town- 
ship. 

The  lairages  are  buildings  of  brick  and  wood, 
roofed  partly  with  felt  and  partly  with  slate,  used 
for  the  reception  and  slaughter  of  cattle  and 
sheep  brought  from  abroad,  and  for  the  cooling 
and  preservation  of  the  carcases.  Two  of  the 
braidings  used  as  lairages  were  originally  ware- 
houses—one a  warehouse  of  several  stories  and 
another  a  warehouse  of  two  stories,  erected  and 
formerly  used  for  the  storage  of  general  pro- 
duce. Certain  sloping  galleries  were  constructed 
outside  the  warehouses  with  entrances  thereto  to 
enable  the  cattle  to  walk  up  to  the  various 
stories,  and  the  warehouses  were  fitted  with  pens 
and  other  fittings  necessary  for  lairages,  slaughter- 
houses, cooling  rooms,  and  •stores.  The  other 
boildings  were  designed  and  constructed  for  the 
purpose  of  lairages,  slaughterhouses,  cooling 
rooms,  and  stores,  and  were  fitted  with  pens  and 
other  fittings  necessary  for  the  above  purposes 
and  were  for  the  most  part  of  one  story.  .  .  . 
The  premises  are  the  only  place  in  the  neigh- 
bourhood at  which  foreign  animals  can  be 
landed,  except  under  penalties  as  provided  by  the 
Diseases  of  Animals  Act  1894,  but  there  are 
lairages  for  foreign  animals  at  Deptford,  Man- 
chester, Hull,  Cardiff,  Bristol,  Glasgow,  and 
other  places. 

The  premises  of  the  said  Woodside  and  Wallasey 
lairages  are  the  part  of  the  port  of  Liverpool 
defined  as  a  foreign  animals'  wharf  by  an  order 
of  the  Board  of  Airrioulture,  made  the  4th  Jan. 
1896  in  pursuance  of  the  Diseases  of  Animals  Act 
1891 

The  said  lairages  were  erected  and  are  worked 
and  carried  on  by  the  appellants  under  the 
provisions  of  their  statutory  powers,  and  not 
ss  a  local  authority  under  the  Diseases  of 
Animals  Act  1894.  No  local  authority  has  been 
appointed  under  such  Act  in  respect  of  the  port 
of  Liverpool.  Only  the  part  of  the  lairages 
which  is  within  the  township  of  Birkenhead  is 
within  the  municipal  area  of  Birkenhead.  The 
lairages  are  carried  on  subject  to  the  provisions 
of  the  Foreign  Animals  Order  of  1896,  whioh 
order  was  to  Be  referred  to  and  taken  as  part  of 
the  case. 

In  pursuance   of    the    appellants'   statutory 

rnrs,  certain  bye-laws  have  been  duly  passed 
regulating,  governing,  and  managing  the 
stages,  wharves,  and  landing  places  at  which 
foreign  animals  are  from  time  to  time  permitted 
to  be  landed  on  the  estate  of  the  Mersey  Docks 
and  Harbour  Board,  and  in  further  pursuance  of 
such  statutory  powers  the  appellants  have  pre- 
scribed a  schedule  of  charges  in  respect  of 
such  animals.  Such  bye-laws  and  schedule  of 
charges  were  attached  to  and  formed  part  of  the 


In  the  course  of  the  hearing  of  the  appeal,  the 
respondents  tendered  in  evidence  certain  accounts, 
made  up  from  the  books  of  the  appellants,  show- 
ing the  receipts  and  expenditure  of  the  appellants 
in  the  conduct  of  the  business  of  the  lairages  for 
the  three  years  ending  the  1st  July  1896  and  the 
averages  thereof.  The  appellants  objected  to  the 
admission  of  any  evidence  as  to  the  amount  of 
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receipts  and  expenditure,  but  the  recorder  held 
such  evidence  admissible  and  admitted  the  evi* 
dence  tendered  by  the  respondents  accordingly. 

The  learned  recorder  found  the  following 
facts: — 

1.  The  tenements  subject  to  assessment  are 
capable  of  separate  beneficial  occupation  apart 
from  their  connection  with  the  rest  of  the  appel- 
lants'property. 

2.  Their  value  is  enhanoed  by  their  proximity 
to  and  connection  with  the  docks  and  raits  belong- 
ing to  the  appellants. 

8.  There  are  tenants  other  than  the  appellants 
available  for  the  occupation  of  the  tenements  for 
the  purpose  of  carrying  on  the  business  of  a 
lairaee. 

4.  There  are  no  similar  tenements  in  this  neigh- 
bourhood with  whioh  a  comparison  can  be  made. 
If  the  assessment  ought  to  be  based  on  the  mere 
structural  value  of  the  buildings  plus  the  value 
of  the  land  and  without  reference  to  receipts  and 
expenditure,  I  find  as  follows :  Lairage  in  Wood- 
side,  gross  estimated  rental,  13,3812* ;  net  annual 
value,  89642. ;  lairage  in  Wallasey,  gross  estimated 
rental,  87282.;  net  annual  value,  24192.  The 
appellants  admit  that  if  the  principle  of  assess- 
ment contended  for  by  the  respondents  is  correct 
the  gross  estimated  rentals  of  the  two  heredita- 
ments in  question  appearing  upon  the  rate  book 
are  not  too  high,  and  the  respondents  admit  that 
in  this  appeal  they  cannot  be  increased.  Conse- 
quently I  adopt  these  figures  and  find  the  true 
rateable  value  as  follows :  Lairage  in  Woodside, 
gross  estimated  rental,  19,3332. ;  net  annual  value, 
12,6222.;  lairage  in  Wallasey,  gross  estimated 
rental,  47232.;  net  annual  value,  34142.  The 
result  is  that  as  the  net  values  are  reduced  the 
appeal  is  allowed  and  the  rate  must  be  made  upon 
the  aforesaid  net  values  of  12,6222.  and  34142., 
instead  of  the  figures  17,4002.  and  42512.  As  each 
party  to  the  appeal  has  succeeded  in  part,  there 
will  be  no  order  as  to  costs. 

The  questions  for  the  opinion  of  the  court 
are :  (1)  Whether  the  accounts  referred  to  were 
properly  admitted;  (2)  whether  the  principle 
adopted  in  the  aforesaid  judgment  is  correct. 
If  toe  answers  to  both  the  questions  are  in  the 
affirmative  then  the  gross  and  rateable  values 
as  found  by  the  Oourt  of  Quarter  Sessions 
are  to  stand.  If  the  answer  to  either  question  is 
in  the  negative,  and  the  appellants'  contention  is 
correct,  then  the  assessments  are  to  be  as  follows  : 
Lairage  at  Woodside,  gross  estimated  rental, 
13,3811 ;  rateable  value,  8&42. ;  lairage  at  Wallasey, 
gross  estimated  rental,  37282. ;  rateable  value, 
24192. 

Asquith,  K.C.,  F.  Marshall,  K.O.,  and  Horridae, 
K.C.,  appeared  for  the  appellants,  and  contended 
that  the  recorder  was  wrong  in  admitting  the 
evidence  of  the  receipts  and  expenditure.  The 
rateable  value  of  a  shop  or  place  of  business  is 
quite  independent  of  the  actual  profits  made  by 
the  occupier.  This  is  an  attempt  to  rate  a  privi- 
lege conferred  by  the  order  of  the  Board  of 
Agriculture,  the  profits  from  whioh  can  only  be 
applied  in  the  manner  prescribed  by  statute. 
In  considering  the  rateable  value  of  a  lighthouse 
the  dues  taken  in  respect  of  it  cannot  be  taken 
into  account.  The  proper  way  to  arrive  at  the 
rateable  value  is  to  take  the  structural  value  of 
the  buildings,  and  the  value  of  the  land,  and 
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calculate  on  that  the  rent  which  a  tenant  would 
pay.    They  referred  to 

Jones  v.  Mersey  Docks,  12  L.  T.  Sep.  643  ;  11  H.  of 

L.  Cm.  443 ; 
London  County  Council  v.  Churchwardens  of  Erith, 

69  L.  T.  Bep,  725  ;  (1893)  A.  C.  562  ; 
Guardians  of  Bculcoates  v.  Hull  Dock  Company,  71 

L.  T.  Bep.  642  ;  (1895)  A.  C.  136 ; 
Cartwright  v.  Bculcoates  Union,  82  L.  T.  Bep.  157 ; 

(1900)  A.  C.  150  ; 
Mersey  Docks  y.  Liverpool  Overseers,  29  L.  T.  Bep. 

454;  L.Bep.  9Q.B.  84; 
Mersey  Docks  y.  Birkenhead,  29  L.  T.   Bep.  27  ; 

L.Bep.8Q.B.445; 
Allison  y.  Overseers  of  Monkwearmouth,  4  E.  &.  B. 

13; 
Rex  y.  Coke,  5  B.  AC.  797; 
Commissioners  of  the  Port  of  Lancaster  y.  Overseers 

of  Barrow-in-Furness,  75  L.  T.  Bep.  358  ;  (1897) 

1Q.B.  166; 
Verrall  y.  Croydon  Union,  33  L.  T.  Bep.  379 ;  1 

Q.  B.  Div.  9 ;  sub  nom.  Beg.  y.  VerraU. 

Pichford,  K.O.,  A.  A.  Tobin,  and  Montgomery, 
who  appeared  for  the  respondents,  were  not  called 
upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argument  for  the 
appellants,  their  Lordships  gave  judgment  as 
follows : — 

The  Loed  Chancellor  (Halshury).  —  My 
Lords :  In  this  case  it  appears  to  me,  for  reasons 
which  have  been  given  by  the  Court  of  Appeal 
and  the  subsequent  explanation  |of  the  learned 
Recorder,  that  this  appeal  ought  to  be  dismissed 
with  costs.  I  cannot  help  thinking  that  a  great 
deal  of  the  hesitation  and  confusion  which  has 
arisen  upon  the  subject  matter  which  your  Lord- 
ships have  heard  debated  now  on  the  part  of  the 
appellants  has  arisen  from  the  advisory  character 
of  the  judgments  which  have  been  given  from 
time  to  time  by  the  various  courts  before  whom 
this  question  has  come.  The  thing  that  the 
Legislature  has  called  upon  the  overseers  to  do 
is  to  solve  a  simple  question  of  fact,  and  although 
it  may  be  by  no  means  simple  in  the  mode  in 
which  they  are  to  arrive  at  it,  the  question  of  fact 
is  simple  enough  as  stated — that  is  to  say,  they 
are  to  look  at  the  rent  at  which  the  several  here- 
ditaments rated  might  reasonably  be  expected  to 
let  from  year  to  year  free  of  all  usual  tenant's 
rates  and  taxes  and  tithe  commutation  rent- 
charge,  if  any,  deducting  therefrom  the  probable 
average  cost  of  the  repairs,  insurance,  and  other 
expenses,  if  any,  necessary  to  maintain  them  in 
a  state  to  command  such  rent.  That  is  the 
proposition  put  before  the  parish  officers,  which 
they  have  to  answer,  and  they  are  to  arrive  at 
the  value,  so  far  as  I  know,  unfettered  by  any 
statute  as  to  the  way  in  which  they  can  do  it. 
Now,  I  am  not  aware  of  any  rule  of  law  or  of  any 
statute  which  has  limited  them  as  to  the  mode  in 
which  they  shall  arrive  at  it,  and  it  is  not  a 
question  of  law  at  all,  it  is  a  question  of  fact. 
These  questions  have  from  time  to  time  come 
before  the  oourts  and  have  been  argued  as  ques- 
tions of  law,  where  instead  of  doing  what  the 
section  has  directed  them  to  do,  the  overseers,  or 
those  who  were  acting  on  the  part  of  the  parish, 
have  thought  proper  either  to  include  something 
which  by  law  ought  not  to  be  included,  or  to 
exclude  something  which  ought  to  have  been 
included;  and,  of  course,  in  that  senae,  where 
you  are  dealing  with  a  question  of  fact  which  has 


to  be  answered  by  any  tribunal,  it  may  be  that 
the  question  has  come  up  in  the  argument  as  a 
matter  of  law ;  but  still  one  must  bear  in  mind 
that  the  thing  to  be  done  is  to  answer  a  plain 
question  of  fact :  What  is  the  rent  which  a 
tenant,  subject  to  the  deductions  mentioned  in 
the  statute,  can  reasonably  be  expected  to  give 
for  the  buildings  as  a  tenant  from  year  to  year  P 
The  first  part  of  the  proposition  is  that  you  are 
to  rate.  What  P  Not  the  tenant's  trade.  Some 
questions  arise,  with  which  I  will  deal  presently, 
as  to  whether  you  are  to  go  into  the  question 
of  profit  and  loss.  They  are  excluded  by  the 
language  from  the  statute.  You  are  to  rate  the 
hereditaments  according  to  their  value.  There- 
fore it  would  be  wrong  to  rate  the  trade  as  if  you 
were  dealing  with  it  as  a  question  for  income  tax. 
You  are  not  rating  the  income ;  you  are  rating 
the  hereditaments.  So  that  where  you  have 
buildings  of  a  similar  character  with  equal 
facilities  for  carrying  on  the  trade,  yon  have  a 
very  facile  mode  of  coining  to  the  conclusion 
what  sum  would  reasonably  be  given  by  a  tenant 
from  year  to  year  for  such  buildings.  But  if 
instead  of  doing  that,  you  choose  to  go  into 
elaborate  calculations  of  how  much  the  thing 
cost  to  erect  and  when  erected  what  would  be 
the  value  of  it,  yon  are  only  elaborating  and 
making  more  complex  and  difficult  the  simple 
proposition  which  the  Legislature  has  put  before 
the  overseers  to  answer.  From  time  to  time  obser- 
vations have  been  made  by  some  learned  judges 
saying  this  should  have  been  done  and  the  other 
should  have  been  done  and  the  other  should  not 
have  been  done,  but  that  was  not  as  pronouncing 
judgments  upon  the  law  of  evidence  as  to  whether 
or  not  such  and  such  a  topic  was  legitimate  or 
not  in  arriving  at  the  conclusion  at  which  the 
Legislature  has  directed  them  to  arrive,  but  what 
was  the  ordinary  and  natural  means  of  arriving 
at  the  conclusion  at  which  they  were  bound  to 
arrive.  I  am  the  more  anxious  to  point  this 
out  because  I  think  that  in  these  later  days  we 
have  got  rid  of  a  good  many  of  these  sources  of 
confusion.  The  advisory  character,  as  I  have 
said,  of  the  judgments  given  by  the  courts 
has,  no  doubt,  led  to  words  being  used  not  in 
the  strict  sense,  but  as  matters  of  advice  to  the 
justices  in  determining  such  questions,  and  some- 
times they  have  Men  printed  in  the  Law 
Reports  as  if  they  were  decisions  upon  the  law  of 
evidence  in  this  country.  I  protest  against  any 
such  view,  and  in  this  very  case,  although,  as  I 
say,  during  the  last  half  century  we  have  arrived 
at  conclusions  which  get  rid  of  a  great  deal  of 
the  confusion  which  at  one  time  existed,  I  find 
that  Channell,  J.  uses  a  phrase  to  which  I  am 
afraid  that  I  cannot  assent— -namely,  that  where- 
ever  you  can  arrive  at  the  value  by  comparing 
it  with  similar  tenements,  you  are  bound  to 
arrive  at  it  in  that  way.  If  that  means  that  it  is 
a  facile  and  proper  way  of  doing  it,  I  should 
agree,  but  if  it  is  laid  down  as  a  proposition  of  law, 
that  it  is  the  only  means  by  which  it  can  be 
arrived  at,  I  venture  to  say  that  I  do  not  assent 
to  that  view.  Again,  I  find  that  Collins,  L.J.  in 
the  same  way  says :  "  Hence  the  rule  that  in 
ordinary  oases  when  the  standard  of  rent  is 
applicable,  evidence  of  actual  profits  made  cannot 
be  received.  But  it  is  equally  true  that  when  no 
such  standard  of  comparison  exists,  it  is  legiti- 
mate to  inquire  into  the  profits  actually  earned.'* 
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Again,  I  am  compelled  to  say  that  I  cannot 
concur  with  the  form  in  which  that  proposition 
is  put.  It  is  not  a  question  of  deciding  what, 
according  to  the  law  of  evidence,  is  receivable, 
but  what  is  the  more  natural  and  ordinary  and 
usual  mode  by  which  you  can  answer  the  proposi- 
tion put  by  the  Legislature  to  the  overseers. 
The  proposition  appears  to  me  a  very  intelligible 
one,  if  unclouded  oy  all  these  questions  which 
from  time  to  time  have  been  raised  by  ingenious 
persons  (and  at  the  expense  of  the  parishes  a 
good  many  academic  questions  have  oeen  dis- 
cussed) you  are  to  find  out  what  a  tenant  will 
reasonably  give,  looking  at  all  the  circumstances 
of  the  particular  occupation,  including  therein 
the  business  that  might  be  done  on  the  premises ; 
and  I  think  that  I  had  occasion  to  say,  in  a 
former  case,  that  it  would  be  a  very  extraordi- 
nary thing  if,  although  you  can  give  evidence  by 
expert  testimony  as  to  what  kind  of  business 
might  be  done,  you  are  not  at  liberty  in  point  of 
law  to  ascertain  what  business  has  been  done. 
It  seems  to  me  that  no  such  proposition  could 
reasonably  be  maintained.  u,  on  the  other 
hand,  to  go  into  the  account  of  profits  and  losses 
would  not  be  irrelevant,  if  you  are  finding  out 
what  a  man's  income  is,  for  the  purpose  of 
ascertaining  what  a  tenant  would  be  likely  to 
give,  to  suggest  that  it  is  something  which  in 
point  of  law  you  have  no  right  to  inquire  into  is 
equally  absurd.  If  all  the  circumstances  of  the 
particular  occupation,  the  mode  in  which  the 
trade  is  carried  on,  and  the  circumstances  either 
of  restriction  or  of  amplitude  of  the  trade,  are 
all  legitimate  subjects  of  inquiry,  the  only  ques- 
tion of  law  is  whether  the  particular  tribunal  has 
followed  the  line  which  I  have  indicated.  Surely 
those  who  are  complaining  of  what  has  been 
done  by  the  tribunal  must  establish  either  that 
something  has  been  excluded  from  the  calcula- 
tion which  by  law  ought  to  be  included,  or  that 
something  has  been  included  which  by  law  ought 
not  to  have  been  included  because  the  proposi- 
tion is  a  proposition  of  fact,  and  the  only  mode 
in  which  you  get  in  a  question  of  law  at  all  is  as 
to  the  mode  in  which  that  proposition  of  fact  has 
been  dealt  with.  Let  me  see  in  that  view  what 
it  is  that  the  learned  recorder  has  done.  I  must 
take  the  recorder's  own  statement  of  what  he 
baa  done,  and  how  he  has  applied  his  mind  to  the 
topics  which  I  have  stated  to  be  legitimate  topics 
—ihe  topics  to  which  he  has  been  directed  to 
apply  his  mind  by  the  Legislature :  "  I  did  not 
assess  the  rate  upon  the  profits  of  the  tenant, 
bat  I  used  them,  together  with  other  evidence  to 
teat  the  values  given  by  the  appellants  and 
respondents  respectively.  Having  taken  into 
consideration  all  the  evidence  before  me  as  to  the 
actual  receipts  and  expenditure  of  the  occupiers, 
who  carried  on  the  business,  the  nature  of  the 
business,  and  the  chances  of  its  permanence,  the 
the  structural  value  of  the  buildings,  the  value  of 
the  land,  and  all  the  surrounding  circumstances, 
I  came  to  the  conclusion  that  the  gross  values 
given  by  the  respondents  were  too  low,  but  I  felt 
that  I  had  no  power  in  this  appeal  to  put  them 
up."  Upon  that  no  question  arises  before  your 
Ix>rdships.  "  I  therefore  accept  these  values  as  the 
nearest  to  the  true  gross  values  I  could  arrive  at, 
and  proceeded  to  determine  the  amount  of  the 
deductions  to  be  made  therefrom  in  or<Jer  to 
arrive  at  the  net  annual  values  by  a  consideration 


of  the  evidence  before  me,  most  of  which  was 
given  by  the  appellants."  Now,  when  we  are 
dealing  with  it  as  a  question  of  law,  the  limits  to 
which  1  have  pointed  being  whether  in  arriving 
at  this  conclusion  of  fact  anything  wrong  has 
been  done  either  by  way  of  inclusion  or  exclusion, 
when  I  read  that,  now  is  it  possible  to  say  that 
what  the  recorder  here  has  done  is  wrong  P  What 
abstract  proposition  of  law  can  be  laid  down  to 
say  that  the  learned  recorder  was  wrong  P  >1 
have  nothing  to  do  with  the  question  of  amount. 
He  may  or  may  not  be  wrong  in  the  particular 
amount  at  which  he  has  arrived,  but  that  is  not  a 
question  of  law.  The  question  of  law  is,  whether 
upon  any  of  this  statement  of  fact  you  can  say 
that  he  has  included  anything  which  he  ought 
not  to  have  included,  or  has  excluded  something 
which  he  should  have  included  P  Upon  that 
statement  of  fact  it  is  hopeless  to  contend  that 
either  of  those  propositions  can  be  made  out,  and 
I  therefore  move  your  Lordships  that  this  appeal 
be  dismissed  with  costs. 

Lord  Macnaghten. — My  Lords  :  I  am  of  the 
same  opinion. 

Lord  Shand. — My  Lords :  I  also  concur  and 
adopt  all  that  has  been  said  by  the  Lord  Chan- 
cellor in  giving  judgment.  The  heritable  pro- 
perty in  question  is  in  this  position  :  that  no 
building  of  the  same  class  can  be  referred  to  to 
ascertain  the  annual  value  of  this  building.  It  is 
not  like  a  public-house,  or  a  railway,  or  canal,  or 
docks,  or  anything  which  may  have  analogous 
buildings  to  which  you  can  refer.  That  being  the 
state  of  matters,  it  appears  to  me  that  the  return 
which  has  been  actually  had  from  the  occupation 
and  use  of  the  building  is  a  legitimate  element 
and  a  material  element  in  ascertaining  the  valua- 
tion according  to  the  statute.  That  is  what  a 
tenant  would  reasonably  give  for  the  premises. 
Upon  that  ground,  adopting  the  view  which 
Smith,  L.J.  took  of  this  case,  and  adopting  what 
my  noble  and  learned  friend  on  the  woolsack  has 
said,  I  am  of  opinion  that  the  appeal  should  be 
dismissed. 

Lord  Davey. — My  Lords :  I  am  of  the  same 
opinion.  I  only  desire  to  say  a  very  few  words  upon 
what  I  understood  to  be  Mr.  Asquith's  argument 
upon  this  case,  or,  at  all  events,  the  chief  argu- 
ment which  he  put  forward.  If  I  understood  Mr. 
Asquith  rightly,  his  argument  was  this :  That  he 
did  not  say  as  an  abstract  proposition  that  profits 
made  from  the  use  of  the  hereditament  ought  not 
to  be  taken  into  account  generally,  but  he  argued 
that  they  ought  not  to  be  taken  into  account 
in  this  particular  case,  because  by  statute  the 
occupier  of  the  hereditament  was  precluded  from 
putting  those  profits  or  the  produce  of  carrying 
on  this  business  on  this  hereditament  into  his 
own  pocket  for  his  own  advantage  and  the 
enhancement  of  his  own  wealth,  but  was  bound 
to  apply  those  profits  in  the  particular  mode 
pointed  out  by  the  statute  in  reducing  the  debt 
and  so  forth.  Now,  I  think  that  argument  is 
answered  by  the  case  which  was  decided  in  this 
House  in  the  year  1865  in  Jones  v.  Mersey  Docks 
(ubi  swp.)i  because  in  that  case,  although  it  is 
artite  true  that  the  question  put  to  the  learned 
judges  by  the  House  and  the  question  decided  was 
whether  the  hereditament  was  rateable  at  all,  yet 
in  answering  that  question  ex  necessitate  the  con- 
sideration was  involved  of  the  question  upon  what 
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basis  the  rating  should  be,  because  the  argument 
used  was  that  there  was  no  beneficial  occupation, 
and  it  was  held  to  be  rateable  because  there  was 
a  beneficial  occupation.  I  oonoeiTe  that  in  prin- 
ciple and  impliedly,  as  I  think  has  been  held  in 
subsequent  oases  whioh  have  oome  before  the 
courts,  what  was  really  decided  was  that,  not- 
withstanding the  restriction  upon  the  application 
of  the  profits  resulting  from  carrying  on  that 
business  on  that  hereditament,  the  profits  so 
derived  were  a  legitimate  element  in  arriving  at 
the  value  of  the  beneficial  occupation  which  was 
to  be  the  subject  of  rating.  And  I  think  that  it 
is  put  beyond  controversy  in  a  passage  in  the 
judgment  of  Blackburn,  J.  in  advising  the  House 
on  behalf  of  himself  and  the  other  judges.  He 
says  this :  M  Whichever  may  be  the  true  mode  of 
enunciating  the  position,  it  is  clear  that  there 
can  be  no  valid  rate  unless  the  occupation  be  such 
as  to  be  of  value;  and  if  the  words  'beneficial 
occupation9  are  to  be  understood  as  merely 
signifying  that  the  occupation  is  of  value  (which 
is  obviously  the  sense  in  which  the  phrase  is  used 
in  many  of  the  oases  cited  at  the  Bar),  it  is  dear 
that  a  beneficial  occupation  is  essential  as  the 
foundation  of  the  rate;  but  it  is  equally  clear 
that  if  the  phrase  is  to  be  understood  in  this 
limited  sense,  the  trustees  have  a  beneficial 
occupation,  for  they  actually  occupy  land  as 
docks,  and  in  virtue  of  that  occupation  receive 
payments  from  the  shipping  using  the  docks,  at 
present  greatly  in  excess  of  what  is  necessary  to 
maintain  the  docks."  Every  word  of  that  is 
applicable.  "  Hereafter  the  charges  on  shipping 
may  be  reduced  so  as  to  greatly  diminish  the 
renenue  derived  from  this  occupation,  possibly  at 
some  future  time  to  render  it  no  greater  than 
the  sum  requisite  to  maintain  the  docks ;  but 
whilst  the  dues  on  shipping  are  maintained  at 
their  present  rate,  it  is  clear  that  the  hypothetical 
tenant  would  give  for  the  occupancy  of  the  docks, 
as  at  present  enjoyed  by  the  trustees,  a  rent 
greatly  in  excess  of  what  would  be  neoessary  to 
maintain  the  docks  in  a  state  to  command  that 
rent"  And  Lord  Westbury,  in  moving  the 
judgment  of  the  House,  after  referring  to  the 
Parochial  Assessment  Act,  which  he  quotes  as 
saying  "that  'occupation9  must  be  of  properly 
yielding,  or  capable  of  yielding,  a  net  annual 
value,"  and  so  forth,  continues :"  It  is  in  this 
sense  that  I  understand  the  words  'beneficial 
occupation/  wherever  it  is  said  that  to  support  a 
rate  the  occupation  must  be  a  beneficial  one.  For 
on  principle  it  is  by  no  means  neoessary  that  the 
occupation  should  be  beneficial  to  the  occupiers ; " 
or,  in  other  words,  it  is  perfectly  Immaterial  what 
becomes  of  the  amount  which  is  the  result  of 
of  carrying  on  the  business  on  the  hereditament 
after  paying  the  expenses  and  other  out"1 — 


whether  it  is  applied  for  the  purpose  of  public 
uses,  whether  it  is  applied  for  the  payment  of 
debt  and  other  charges,  as  in  the  present  ease, 
or  whether  it  goes  into  the  pockets  of  the  occu- 
piers. What  you  have  to  look  at  is  whether  the 
occupation  is  beneficial  in  the  sense  in  which  the 
term  is  used  in  that  passage ;  and  I  conceive  that 
if  the  principles  there  laid  down  are  adopted 
(although  I  admit  that  the  question  was  not 
then  before  the  House  upon  what  principle 
the  rate  should  be  made),  they  are  applicable 
to  the  case  which  is  now  before  us,  ana,  as  it 
humbly   appears    to   me,   that  is  a  complete 


answer  to  the  argument  which   Mr.    Asquith 
addressed  to  us. 

Lord  Bobbetsoh.— My  Lords :  I  agree  in  what 
has  been  said  by  my  noble  and  learned  friend  the 
Lord  Chancellor,  and  by  my  noble  and  learned 
friends  who  have  addressed  the  House.  I  also 
oonour  in  the  remarks  whioh  have  just  been  made 
by  my  noble  and  learned  friend  Lord  Davey. 

Lord  Lihdlbt.— My  Lords:  So  do  I,  and  I 
cannot  usefully  add  anything. 

'1£^&*£!r  **"-*  -* appeal 

Solicitors*  for  the  appellants,  Bowclife,  Bawls, 
Johnstone,  and  Gregory,  for  W.  C.  Thorne,  Liver- 
pool ;  for  the  respondents,  /.  E.  and  H.  Scott,  for 
Thompson,  Hughes,  and  Mathison,  Birkenhead. 
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HIGH   COURT  OF  JUSTICE. 

KING'S  BENCH  DIVISION. 
April  24  and  25, 1901. 

(Before  Lord  Alvbtotonb,  0 J.  and 
Lawbancx,  J.) 

Dionu  (app.)  v.  Hosraro  (rasp.),  (a) 
Metropolis— Buildings — Building  uused  in  part 
for  purposes  of  trade  and  in  part  ae  a  dwelling- 
house" — Public-house-— Necessity  of  fire-resist- 
ing  material*  between  part  need  as  public-house 
and  part  used  for  residence — London  Building 
Act  1804  (57  &  58  Vict,  cccmiii.),  s.  74,  sub.-*.  £ 

By  sect.  74,  sub-sect.  2,  of  the  London  Building  Act 
1894 :  "  In  every  bunding  exceeding  ten  square* 
in  area  used  in  part  for  purpose*  of  trade  or 
manufacture  and  in  part  a*  a  dwelling-house, 
the  part  used  for  the  purpose*  of  trade  or 
manufacture  shall  be  separated  from  the  part 
used  as  a  dwelling-house  by  walls  and  floors 
constructed  of  fire-resisting  materials." 
Held,  that  this  subsection  does  not  apply  where 
certain  rooms  in  a  dwelling-house  are  used  for 
the  purposes  of  trade,  or  certain  rooms  on 
business  premises  are  used  for  the  purpose  of 
residence;  and  therefore  does  not  apply  to  an 
ordinary  fully  licensed  public-house  exceeding 
ten  squares  in  area,  where  the  trade  of  the  public- 
house  is  carried  on  in  the  lower  part  of  the  house 
and  the  licensed  occupier  and  his  family  reside 
in  the  upper  part  of  the  house-— the  whole  house 
beina  licensed  so  that  the  part  used  for  residence 
need  not  be  separated  from  the  part  used  for 
business  by  walls  constructed  of  fire-resisting 
materials. 
Case  stated  by  the  metropolitan  police  magistrate, 
sitting  at  Southwark  Police-court. 

On  the  19th  Oct  1900,  an  appeal  under  sect  150 
of  the  London  Building  Act  1894,  wherein 
Frederick  Hoskins  was  appellant  and  Bernard 
Dioksee  was  respondent,  was  heard  before  the 
magistrate  Bitting  at  the  Southwark  Police-court, 
and  upon  such  hearing  the  following  facts  were 
provea  or  admitted. 
On  the  11th  July  1900  the  respondent  Hoskins, 

(a)  Btported  by  W.  W.  Oss,  Biq.,  B»niiftr*t-L»w. 
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who  is  a  builder,  served  notioe  on  the  appellant,  who 
is  a  district  surveyor,  under  sect.  145  of  the  London 
Building  Act  1894,  of  the  proposed  erection  of  a 
building  at  No.  87,  Old  Kent-road,  together  with 
plans  showing  that  the  proposed  building  was  the 
re-erection  of  a  Hoensea  beerhouse  on  the  site  of 
an  old  beerhouse  oalled  the  Horse  Shoe. 
_  On  the  15th  Aug.  1900  the  appellant,  as  such 
district  surveyor,  served  upon  the  respondent  a 
notice  of  objection  to  the  proposed  erection  of  the 
building  under  sect  150  of  the  London  Building 
Act  1894,  on  the  ground  that  it  would  be  in 
contravention  of  sub-sect  2  of  sect.  74  of  the  Act. 

This  notioe  of  objection,  in  specifying  the  par- 
ticulars of  work  which  would  be  in  contravention 
of  the  Act,  stated  that : 

The  building  will  exoeed  ten  squares  in  area,  and 
will  be  need  in  part  for  purposes  of  trade  and  in  part 
m  a  dwelling-house;  bat  the  part  to  be  need  for  the 
pmpusee  of  trade  will  not  be  separated  from  the  part 
to  be  need  as  a  dwelling-house  by  walls  an<i  floors 
ooostroeted  of  fire-resisting  materials,  and  the  passage, 
staircase,  and  other  means  of  approach  to  the  part  to 
be  used  as  a  dwelling-house  will  not  be  constructed 
throughout  of  fire-resisting  materials,  and  the  door- 
ways in  the  fire-resisting  walls  separating  the  part  to 
be  seed  for  the  purposes  of  trade  from  the  passage 
and  other  means  of  approach  to  the  part  to  be  need  as 
a  dwelling-house  will  not  be  fitted  with  fire-resisting 
doors.  The  building,  therefore,  will  be  in  contravention 
of  sect.  74,  sub-sect.  2. 

Then  the  notice  specified  the  particulars  of 
work  required  by  the  Act,  but  which  were  pro- 
posed to  be  omitted,  namely : 

floors  to  be  constructed  of  fire-resisting  materials 
between  the  parts  to  be  used  for  purposes  of  trade  and 
the  part  to  be  need  as  a  dwelling-house,  and  fire- 
reusting  doors  to  be  fitted  to  the  doorways  in  the  fire- 
ntirtmg  walls  separating  the  part  to  be  used  for  the 
poi  puses  of  trade  from  the  passage  and  other  means  of 
approach  to  the  part  to  be  used  as  a  dwelling-honse,  and 
the  passage,  staircase,  and  other  means  of  approach  to 
the  part  to  be  used  as  a  dwelling-house  to  be  constructed 
throughout  of  fire-resisting  materials  as  required  by 
wet  74,  sub-seot.  2. 

The  building  when  erected  will  exceed  ten 
squares  in  area,  and  will  contain  (1)  in  the  base- 
ment, beer  and  wine  cellars ;  (2)  on  the  ground 
floor,  a  bar,  public  lobby,  saloon  bar,  private  bar, 
bar  parlour,  and  a  public  room ;  (3)  on  the  first 
floor,  a  sitting-room,  three  bedrooms,  and  a 
kitchen;  and  (4)  on  the  top  floor  attics. 

The  old  house  called  tine  Horse  Shoe  and  the 
rite  of  the  new  building  was  licensed  and  used, 
and  the  new  building  when  completed  will  be 
licensed  and  used  for  the  sale  of  wine  and  beer, 
to  be  consumed  on  or  off  the  premises  under  the 
Beerhouse  Act  1830  (11  Geo.  4  &  1  Will.  4,  o.  64). 
and  the  Refreshment  Houses  Act  1860  (23  &  24 
Vict  c  27),  and  the  Acts  amending  the  same. 
The  trade  of  the  beerhouse  will  be  carried  on  on 
toe  basement  and  ground  floor,  and  the  licensee 
and  his  family  will  reside  in  the  upper  floors  of 
the  building.  The  whole  of  the  building  will  be 
covered  bv  the  justices'  certificate  and  excise 
Hoence.  line  plans  for  the  new  building  had  been 
submitted  to  and  approved  by  the  licensing 
justices  for  the  Newington  Division  of  the  county 
of  London. 

The  floors  separating  the  ground  floor  from  the 
first  floor  and  the  staircase  leading  from  the 
first  floor  will  not  be  constructed  of  fire-resisting 


materials,  and  if  sub-sect.  2  of  sect.  74  of  the 
London  Building  Act  1894  applies  to  this  build- 
ing, the  provisions  of  that  section  will  be  con- 
travened. 

It  was  contended  for  the  appellant  that  sub- 
seot.  2  of  sect.  74  of  the  Act  applied  to  the  proposed 
building,  as  it  was  to  be  used  in  part  for  the  pur- 
poses of  the  trade  of  a  beerhouse  and  in  part  as  a 
dwelling-house. 

It  was  contended  for  the  respondent  that 
sub-sect.  2  of  sect.  74  did  not  apply  to  a 
beerhouse,  and  the  decision  in  Carritt  v.  Godson 
(19  Mag.  Oas.  267;  80  L.  T.  Rep.  771;  (1899) 
2  Q.  B.  193)  was  relied  on. 

The  magistrate  found  as  a  fact  that  the  base- 
ment and  ground  floor  of  the  building  were 
intended  to  oe  used  for  the  purposes  of  the  trade 
of  a  beerhouse,  and  that  the  part  above  the  ground 
floor  was  intended  to  be  used  as  a  dwelling-house 
for  the  licensed  occupier,  but  he  held  that  the  case 
was  governed  by  the  decision  in  CcunrUt  v.  Godson 
{ubi  sup.),  and  he  accordingly  allowed  the  appeal 
and  overruled  the  objection  of  the  district  sur- 
veyor. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  magistrate  was  right 
in  law. 

The  London  Building  Act  1894  (57  &  58  Vict, 
c.  ocxiii.)  provides : 

Sect.  74. — (1)  Every  building  shall  be  separated  by 
an  external  wall  or  by  a  party  wall  or  other  proper 
party  structure  from  the  adjoining  building  (if  any)  and 
from  eaoh  of  the  adjoining  buildings  (if  more  than  one). 
(2)  In  every  building  exceeding  ten  squares  in  area  used 
in  part  for  purposes  of  trade  or  manufacture,  and  in  part 
as  a  dwelling-house,  the  part  used  for  the  purposes  of 
trade  or  manufacture,  shall  be  separated  from  the  part 
used  as  a  dwelling-house  by  walls  and  floors  constructed 
of  fire-resisting  materials,  and  all  passages,  staircases, 
and  other  means  of  approach  to  the  part  need  as  a 
dwelling-house  shall  be  constructed  throughout  of  fire- 
resisting  materials.  The  part  used  for  purposes  of  trade 
or  manufacture  shall  (if  extending  to  more  than  two 
hundred  and  fifty  thousand  oubio  feet)  be  subject  to 
the  provisions  of  this  Aot  relating  to  the  cubical  extent 
of  bnildings  of  the  warehouse  olass  :  Provided  that  there 
may  be  constructed  in  the  walls  of  suoh  staircases  and 
passages  suoh  doorways  as  are  necessary  for  communi- 
cation between  the  different  parts  of  the  building,  and 
there  may  be  formed  in  any  walls  of  suoh  building 
openings  fitted  with  fire-resisting  doors. 

Sect  5.— In  this  Aot,  unless  the  context  otherwise 
requires :  (23)  The  expression  "  square"  applied  to  the 
measurement  of  the  area  of  a  building  means  the  spaoe 
of  100  superficial  feet.  (25)  The  expression  "  dwelling- 
house  "  means  a  building  used,  or  constructed,  or  adapted 
to  be  used  wholly  or  principally  for  human  habitation. 
(36)  The  expression  "  fire-resisting  material "  means  any 
of  the  materials  and  things  described  in  the  second 
schedule  to  this  Aot. 

Avory,  K.O.  (BowseU  with  him)  for  the  appel- 
lant.— The  proposed  building  would  clearly  come 
within  sect  74,  sub-sect  2  of  the  London  Building 
Aot  1894.  It  is  over  ten  squares  in  area  and  is 
intended  to  be  used  in  part  for  purposes  of  trade 
— namely,  the  trade  of  a  beerhouse  keeper,  and  in 
part  as  a  dwelling-house.  It  therefore  comes 
within  the  express  terms  of  the  sub-section.  The 
test  really  is  the  size ;  that  is,  if  there  be  a  build- 
ing over  ten  squares  in  area  and  if  it  be  used  in 
part  for  purposes  of  trade  and  in  part  as  a  dwel- 
ling-house, then  it  comes  within  the  sub-section. 
It  could  not  be  disputed  that  the  section  was  in- 
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tended  to  apply  to  ordinary  shops  above  this  size, 
if  used  partly  for  the  business  of  the  shop  and 
partly  as  a  residence.  It  would  apply  to  all  shops 
with  bedrooms  above  the  business  part  of  the 
shop.  Carritt  v.  Godson  (19  Mag.  Gas.  267  ;  80  L.  T. 
Rep.  771 ;  (1899)  2  Q.  B.  193)  is  distinguishable  on 
the  ground  that  on  the  facts  there  stated  the  court 
seem  to  have  drawn  the  inference  that  the  whole 
bailding  would  in  the  ordinary  course  be  used  for 
trade.  In  this  case  the  finding  of  fact  by  the 
magistrate  as  set  out  at  the  end  of  the  case,  is 
conclusive  in  favour  of  the  appellant,  unless,  first, 
the  subsection  does  not  apply  to  licensed  premises 
at  all,  or,  secondly,  that  it  does  not  apply  where 
the  upper  part  is  used  as  a  dwelling-house  by 
the  occupier  of  the  trade  part.  The  object  of 
the  Legislature  was  clearly  to  guard  against  the 
danger  from  fire,  and  there  would  be  as  much 
danger  in  the  present  case  as  in  most  other  cases 
which  would  come  within  the  sub-section.  The 
magistrate  was,  therefore,  wrong  in  the  view  he 
took  of  the  case. 

Danckwerts,  E.G.  and  W.  F.  Crates  for  the 
respondent,  were  not  called  upon  to  argue. 

Lord  Alverstone,  G.J. — In  deciding  this  case 
I  do  not  at  all  wish  to  base  my  decision  solely 
upon  the   judgment  of  my  brothers  Day  ana 
Lawrance  in  the  case   of    Carritt  v.  Godson  (ubi 
sup.),  although  I  think  that  that  decision   was 
perfectly  right.    I  do  not  base  my  decision  solely 
upon  that  judgment  for  this  reason  that  it  is 
possible  it  may  be  suggested  that  there  was  an 
additional  ground  for  the  decision  in  that  case, 
namely,  the  possibility  of  access  to  part  of  the 
premises  by  a  yard  into  the  lobby.    In  this  case 
we  have  to  decide  a  very  important  point,  but  I 
think,  when  understood  as  we  understand  it  after 
the  very  clear  argument  for   the   appellant,  a 
clear  point  as  to  what  is  the  meaning  of  sub- 
sect.  2  of  sect.  74  of  the  Building  Act  1894.    Now 
reading  the  provision  of  that  sub- section  I  do 
not  think  it  can  be  properly  contended  that  that 
provision  was   meant  to   apply  to   the   case  of 
rooms  in  one  dwelling-house  used  partly  for  trade 
and   partly  for  residence.    In  answer  to   that, 
counsel  for   the    appellant    suggested  that  the 
limit  is  to  be  found  only  in  the  size,  and  that  in 
every  case  in  which  the  county  council  are  satisfied 
that  the  building  is  intended  to  be  used  partly 
for  a  dwelling-house  and  partly  for  trade,  and  is 
above  ten  squares — that  is,  a  thousand  feet — ground 
area,  it  comes  within  the  section.  I  think,  speaking 
generally,  that  interpretation  of  the  sub-section 
goes  too  far.    Now,  having  dealt  with  what  I  may 
call  the  general  question,  I  will  say  one  word  on 
what  I  understand  the  facts  of  this  case  to  be. 
Here  there  was  an  ordinary  house  intended  to  be 
used  as  a  beerhouse,  and  it  makes  no  difference 
to  my  mind  whether  it  was  or  was  not  going  to 
be  used  as  an  hotel,  as  has  been  suggested.    1  do 
not  think  there  is  anything  in  that  point.    The 
upper  floors  of   the   building  would,  under  all 
ordinary  ciroumstanoes,  be  used  for  the  licensed 
victualler  or  beerhouse  keeper  to  reside  in,  and, 
although  it  is  of  no  very  great  importance,  I  take 
it  that,  as  far  as  it  is  a  fact  in  the  case,  the  licence 
would  cover  the  whole  house,  and  beer  might  be 
supplied  in  any  place  in  that  houBe.    However, 
as  1  am  going  to  base  by  judgment  on  rather 
broader  grounds,  I  only  mention  those  facts  in 
order  that  it  may  be  understood  that  I  appreciate 


those  points.    Now  the  finding  in  the  case  is  that 
the  basement  and  ground  floor  of  the  building 
were  intended  to  be  used  for  the  purpose  of  the 
trade  of  a  beerhouse,  and  that  the  part  above 
the  ground  floor  was  intended  to  be  used  as  a 
dwelling-house  by  the  licensed  occupier.  I  under- 
stand that   finding  to  mean  that  the  licensed 
occupier  would   live  there;    and  I  think  it  is 
because  the  argument  for  the  appellant  overlooks 
the  real  language  of  the   section  that  the  diffi- 
culty has  arisen.     In  my  opinion,  whatever  be 
the  use  of  the  premises,  whether  they  are  licensed 
premises,  or  ordinary   shop  premises,  or  manu- 
facturing premises,  if  the  state  of  things  is  that 
in  the   one   tenement   or  dwelling-house   some 
people  sleep  in  rooms  which  are  part  of  that 
tenement  or  dwelling-house  the  necessity  or  the 
obligation  to  have  fire-proof   divisions  does  not 
arise.    I  come  to  the  words  of  the  section  for  a 
moment.    It  begins :  "  In  every  building    .    .    . 
used  in  part  for  the  purposes  of  trade  and  in  part 
as  a  dwelling-house.      I  do  not  think  we  can  or 
ought  to  shut  our  eyes  to  the  common  and  well 
known  state  of  things  in  the  year  1894,  when  this 
Act  was  passed.    It  was  perfectly  well  known 
that  there  were  shops  with  bedrooms  over  them 
much  larger  than  ten  squares.    It  was  also  per- 
fectly well  known  that  it  had  become  a  common 
practice  to  have  the  ground  floor  and  basement 
and  sometimes  the  first  floor,  applied  as  a  separate 
tenement  to  trade  purposes,  and  that  above  the 
part  so  applied  to  trade  purposes  there  was,  as  a 
separate  tenement,  approached  by  some  kind  of 
staircase,  a  part  of  the  building  which  was  used 
as  a  dwelling-house.    I  am  satisfied  in  my  own 
mind  that  what  the  London  Building  Act  of  1894 
meant  to  say  was  this:  If  there  is  a  building 
above  the  specified  size  of  which  there  is  one  part 
which  is  used  for  trade  and  another  part  which  is 
used  as  a  dwelling-house,  then  these  parts  are  to 
be  separated  in  a  particular  way.    The  language, 
however,  is  not  apt  to  meet,  and  we  should  require 
clear  language  to  include,  the  case  of  the  user  of 
certain  rooms  of  a  dwelling-house  for  the  purpose 
of  trade,  or  certain  rooms  on  business  premises 
for  the  purpose  of  residence.    The  reasoning  in 
Carritt  v.  Godson  (ubi  sup.)  entirely  supports  this 
view,  and  is  an  authority  in  favour  of  the  view 
which  I  take.    That  decision  would,  of  oourse, 
have  been  binding  on  us,  but  I  wish  it  to  be 
distinctly  understood,  speaking  for  myself,  that 
I    have  arrived  at   this  conclusion,  whether  it 
be  right  or  wrong,  on  the  considerations  which 
arise   on    the    language   and   purview  of   the 
section   itself,  quite  apart   from  that  decision, 
with  which  decision,  however,  I  entirely  concur. 
I  therefore   think   that   this   appeal   should  he 
dismissed. 

Lawrance,  J. — I' entirely  agree.  I  only  desire 
to  say  this  about  Carritt  v.  Godson  (ubi  sup.),  that 
with  regard  to  the  judgments,  both  of  my  mother 
Day  and  myself,  it  was  directed  almost  entirely, 
as  I  notice,  to  the  argument  of  the  learned 
counsel  for  the  respondents  and  it  did  not  ?o 
further,  or  profess  to  go  further  than  that  We 
agreed  with  him  and  took  the  view  he  put  forward 
that  the  building  was  not  used  partly  for  the 
purpose  of  trade  and  partly  as  a  licensed  house 
within  the  meaning  of  the  section,  and  that  being 
so,  it  was  not  necessary  to  go  further  into  the  case 
than  that.  The  judgment  was  intended  to  meet 
the  case  that  was  before  us.    I  entirely  agree  with 
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the  extension  of  the  principle,  if  I  may  so  call  it, 
which  has  been  stated. 

Avory,  K.C.,  for  the  appellant,  asked  for  leave 
to  appeal. 

Danckwerts,  K.G.,  for  the  respondent,  referred 
to  the  decision  of  the  Court  of  Appeal  in  Reg.  v. 
Shiel  (19  Mag.  Gas.  581 ;  82  L.  T.  Rep.  587),  where 
the  court,  affirming  the  decision  of  the  Divisional 
Court,  had  refused  to  grant  a  mandamus  to  a 
metropolitan  police  magistrate  to  state  a  case  upon 
this  point,  on  the  ground  that  the  case  then  in 
question  came  within  the  decision  in  Carritt  v. 
Godson  (ubi  sup.),  and  that  the  magistrate  was 
right  in  so  holding  and  in  refusing  to  state  a  case ; 
and  he  contended  that  leave  to  appeal  ought  not 
to  be  given  in  this  case,  more  especially  as  the  deci- 
sion in  CarrUt  v.  Godson  (ubi  sup.)  was  approved 
by  the  Divisional  Court  in  Reg.  v.  Shiel  (ubi  sup.). 
The  court  ultimately  granted  leave  to  appeal. 
Appeal  dismissed.    Leave  to  appeal. 

Solicitor  for  the  appellant,  W.  A.  Blaxland. 

Solicitor  for  the  respondent,  P.  G.  Gates. 


and 


Friday,  May  1, 1901. 
(Before  Lord  Alvebstone,  C.J, 
Lawrancb,  J.j 
Smith  (app.)  v.  Boon  (reap.),  (a) 
Light  locomotive — Excessive  speed — "  Having  re- 
gard to  the  traffic  on  the  highway  " — Light  Loco- 
motives on  Highways  Order  1896,  art.  4  (1). 
By  the  Light  Locomotives  on   Highways   Order 
1896,  art.  4  (1),  no  person  shall  drive  a  light 
locomotive  at  any  speed  that  is  greater  than  is 
reasonable  and  proper,  having  regard  to  the 
traffic  on  the  highway. 
The  appellant  drove  his  motor  tricycle  at  a  speed 
from  eighteen  to  twenty  miles  an  hour  along  a 
highway,  but  there  was  no  direct  evidence  that 
any   traffic  was    interrupted,  interfered  with, 
incommoded,  or  affected. 
The  justices  found  that  the  speed  was  excessive, 

having  regard  to  the  traffic  on  the  highway. 
Held,  that  the  justices  were  right  in  convicting,  as 
the  words  "  having  regard  to  the  traffic  on  the 
highway  "  meant  having  regard  to  the  traffic  on 
ike  road,  and  not  to  the  traffic  in  the  immediate 
vicinity  of  the  motor. 
Cass  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  charging  him 
with  driving  a  light  locomotive  at  a  speed  greater 
than  was  reasonable  and  proper,  having  regard  to 
the  traffic  on  a  certain  highway. 

Evidence  was  given  bv  a  police-constable  that 
at  the  time  and  on  the  day  in  question  the  appel- 
lant drove  his  motor  tricycle  at  considerably  over 
twelve  miles  an  hour,  quite  eighteen  miles  an 
hoar,  on  the  highway.  The  police-constable 
admitted  that  he  "guessed"  the  rate  of  speed 
and  stated  that  he  saw  a  Carter  Paterson's  van 
and  a  butcher's  cart  on  the  highway.  He  admitted 
that  no  particular  vehicle  on  the  highway  was 
interrupted,  interfered  with,  incommoded,  or 
affected  bv  reason  of  the  speed.  Another  witness 
said  that  he  could  not  count  twenty  during  the 
time  it  took  the  appellant  to  drive  300  yards. 
He  thought  the  appellant  was  driving  twenty 
miles  an  hour.    He  also  admitted  that  the  traffic 
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on  the  highway  was  neither  interrupted,  inter- 
fered with,  incommoded,  nor  affected  by  reason 
of  the  speed  at  which  the  appellant  drove  his 
motor  tricycle. 

The  appellant  denied  that  he  was  driving  at  the 
before-mentioned  speed  and  stated  that  he  was 
driving  at  a  speed  of  eight  miles  an  hour. 

There  was  no  evidence  before  the  justices  that 
any  vehicle  or  person  gising  the  highway  was 
interrupted,  interfered  with,  incommoded,  or 
affected,  by  reason  of  the  speed  at  which  the 
motor  tricycle  was  driven,  and  it  was  contended 
by  the  appellant  that  in  the  absence  of  such 
evidence  the  offence  charged  was  not  made  out. 

The  justices  found  as  a  fact  that  the  appellant 
was  driving  his  motor  tricycle  at  a  speed  of  from 
eighteeen  to  twenty  miles  an  hour,  and  decided 
that  suoh  speed  was  excessive  having  regard  to 
the  traffic  on  the  highway,  and  that  the  appel- 
lant's contention  that  direct  evidence  of  traffic 
being  interrupted,  interfered  with,  incommoded, 
or  affected  was  necessary  to  support  a  conviction 
was  ill-founded  in  law. 

They  therefore  convicted  the  appellant. 

Roger  Wallace,  K.O.  (8.  Fleming  with  him)  for 
the  appellant. — These  proceedings  were  taken 
under  art.  4  (1)  of  the  Local  Government  Board 
Regulations  relating  to  Light  Locomotives,  which 
prohibits  the  driving  a  light  locomotive  when 
used  on  any  highway  at  any  speed  greater  than 
is  reasonable  and  proper,  having  regard  to  the 
traffic  on  the  highway.  There  should  have  been 
direct  evidence  that  the  traffic  was  being  inter- 
rupted or  incommoded,  in  order  to  enable  the 
justices  to  convict  under  this  article,  though,  of 
course,  they  would  have  been  able  to  summon 
the  appellant  under  the  other  provisions  of  the 
order.  In  Stinson  v.  Browning  (13  L.  T.  Rep. 
799 ;  L.  Rep.  C.  P.  821)  it  was  held  that  making 
a  fire  within  50ft  of  the  centre  of  a  public 
carriage  way  is  not  an  offence  within  sect.  72  of 
the  General  Highway  Act  (5  &  6  Will.  4,  o.  50), 
unless  it  is  done  to  the  injury  of  the  highway, 
or  to  the  injury,  interruption,  or  personal; danger 
of  persons  travelling  thereon.  Willes,  J.  says: 
"The  nuisance  is  not  such  per  se,  but  is  a 
nuisance  only  if  done  to  the  injury  of  the  high- 
way, or  to  the  injury,  interruption,  or  personal 
danger  of  persons  travelling  thereon."  Again, 
in  Hill  v.  Somerset  (51  J.  P.  742),  under  the  same 
statute  it  was  held  that  it  was  essential  to  the 
offence  that  passengers  should  be  endangered  or 
interrupted.  The  magistrates  here  were  wrong 
in  convicting,  and  the  conviction  should  be 
quashed. 

The  respondent  did  not  appear. 

Lord  Alvebstone,  O.J. — In  my  opinion,  the 
magistrates  were  perfectly  right.  They  find  as  a 
fact  that  the  appellant  was  driving  his  motor  at 
a  pace  of  eighteen  to  twenty  miles  an  hour,  and 
there  is  no  appeal  from  that  finding.  They  also 
find  that  such  speed  was  excessive,  having  regard 
to  the  traffic  on  the  highway.  Now  the  appellant 
contends  that,  in  order  to  support  a  conviction, 
it  was  necessary  that  there  should  be  some  direct 
evidence  that  the  traffic  was  being  interrupted, 
interfered  with,  incommoded,  or  affected.  It  is 
said  that  there  must  be  direct  evidence  that  some 
vehicle  was  nearly  run  into  or  incommoded,  or 
that  some  old  woman  must  have  had  to  step  back 
on  the  footpath  when  crossing  the  road.  In  lact,  it 
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is  said  that  there  must  be  something  amounting 
to  a  risk  of  accident,  if  not  actual  accident,  before 
there  can  be  a  conviction.  I  think  that  the  words 
"  having  regard  to  the  traffic  on  the  highway  " 
mean  having  regard  to  the  traffic  on  the  road,  and 
not  having  regard  to  the  traffic  in  the  immediate 
vicinity  of  the  light  locomotive. 

Lawrance,  J.  concurred.    Appeal  di8mi88ed. 
Solicitors :  Firth  and  Co. 


April  27  and  May  3, 1901. 

(Before  Grantham,  Kennedy,  and 

Darling,  JJ.) 

Whitechapel  Board  of  Works  (apps.)  v. 

Crow  (resp.).  (a) 

Electric  lighting  —  Local  authority  —  Boxes  in 
street  —  Notice  to  district  surveyor — London 
Building  Act  1894  (57  &  58  Vict  c.  ocxiii.), 
'«.  145. 

Where  a  local  authority  within  the  meaning  of  the 
Electric  Lighting  Acts  1882  and  1888,  in  pur- 
suance of  those  Acts,  has  been  granted  a  pro- 
visional  order  confirmed  by  a  statute,  and  under 
the  provisions  of  that  order  has  constructed  in  a 
street  boxes  for  the  purposes  in  connection  with 
the  supply  of  electric  energy,  such  boxes  are 
buildings,  structures,  or  works,  within  sect.  145 
of  the  London  Building  Act  1894,  and  a  notice 
under  that  section  must  be  served  on  the  district 
surveyor  before  they  are  commenced. 

Case  stated  on  a  complaint  preferred  under  the 
London  Building  Act  1894  by  the  respondent,  a 
district  surveyor,  under  the  Act  against  the 
appellants,  for  beginning  to  execute  a  work 
respecting  which  they  ought  to  have  served  a 
building  notice,  before  serving  such  notice,  'con- 
trary to  the  provisions  of  that  Act. 

Upon  hearing  of  complaint  the  following  facts 
were  proved  or  admitted  : 

The  respondent  is  a  district  surveyor  under  the 
London  Building  Act  1894  for  a  district  com- 
prising the  place  in  which  the  boxes  hereinafter 
mentioned  are  situate. 

The  appellants  are  the  local  authority  within 
the  meaning  of  the  Electric  Lighting  Acts  1882 
and  1888  for  that  district,  and  they  are  also  the 
surveyors  of  highways  in  and  for  that  district. 

In  the  year  1892  the  appellants  were  granted 
by  the  Board  of  Trade,  pursuant  to  the 
Electric  Lighting  Acts  1882  and  1888,  in  respect 
of  their  district,  a  provisional  order  called  the 
Whitechapel  District  Electric  Lighting  Order 
1892. 

That  Order  was  confirmed  by  the  Electric 
Lighting  Orders  Confirmation  (No.  6)  Act  1892, 
which  was  passed  on  the  27th  June  1892,  upon 
which  date  the  order  came  into  force. 

Sects.  11  and  12  of  the  Order  are  as  follows : 

11.  Subject  to  the  provisions  of  this  Order  sad  the 
principal  Act,  and  any  regulations  made  under  this 
Order,  the  undertakers  may  construct  in  any  street  such 
boxes  as  may  be  necessary  for  the  purposes  in  con- 
nection with  the  supply  of  energy,  inoluding  apparatus 
for  the  proper  ventilation  of  such  boxes.  Every  such 
box  shall  be  for  the  exclusive  use  of  the  undertakers 
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and  under  their  sole  control,  except  so  far  as  the  Board 
of  Trade  may  otherwise  order,  and  shall  be  need  by 
the  undertakers  only  for  the  purpose  of  leading  off 
service  lines  and  other  distributions,  conductors,  or  for 
examining,  testing,  regulating,  measuring,  directing,  or 
controlling  the  supply  of  energy,  or  for  examining  or 
testing  the  oondition  of  the  mains  or  other  portions 
of  the  works,  or  for  other  like  purposes  connected 
with  the  undertaking,  and  the  undertaken  may  place 
therein  meters,  switches,  and  any  other  suitable  and 
proper  apparatus  for  any  of  the  above  purposes.  Every 
such  box,  inoluding  the  upper  surface  of  covering 
thereof  shall  be  constructed  of  such  materials,  and  shall 
be  constructed  and  maintained  by  the  undertaken  in 
such  manner  as  not  to  be  a  souroe  of  danger  whether 
by  reason  of  inequality  of  surface  or  otherwise. 

12.  Where  the  exercise  of  any  of  the  powers  of  the 
undertakers  in  relation  to  the  execution  of  any  works 
(inoluding  the  construction  of  boxes)  will  involve  the 
placing  of  any  works  in,  under,  along,  or  across  any 
street  or  public  bridge,  the  following  provisions  shall 
have  effect:   (a)  One  month  before  commencing-   the 
execution  of  such  works  (not  being  the  repairs,  renewals, 
or  amendments  of  existing  works  of  which  the  character 
and  position  are  not  altered)  the  undertakers  shall  serve 
a  notice  upon  the  Postmaster-General  describing  the 
proposed  works,  together  with  a  plan  of  the  works 
showing  the  mode  and  position  in  which  such  works  are 
intended  to  be  executed,  and  the  manner  in  which  it  is 
intended  that  suoh  street  or  bridge  is  to  be  interfered 
with,  and  shall,  upon  being  required  to  do  so  by  the 
Postmaster-General,  give  him  any  suoh  further  mforma- 
tion  in   relation  thereto  as  he  may  desire,      (©)  The 
Postmaster-General  may  in  his  discretion  approve  of 
any  such  works  or  plan  subjects  to  suoh  amendments 
or  conditions  as  may  seem  fit,  or  may  disapprove  the 
same,  and  may  give  notice  of  suoh  approval  or  dis- 
approval to  the  undertakers,    (e)  Where  the  Postmaster- 
General  approves  any  suoh  work,  works,  or  plan  subject 
to  any  amendments  or  conditions  with  which  the  under- 
takers are  dissatisfied,  or  disapprove  of  any  suoh  works 
or  plan,  the  undertakers  may  appeal  to  the  Board  of 
Trade,  and  the  Board  of  Trade  may  inquire  into  the 
matter  and  allow  or  disallow  suoh  appeal,  and  approve 
any  suoh  works  or  plan  subject  to  such  amendments  or 
conditions  as  may  seem  fit,  or  may  disapprove  the  same. 
(d)  If  the  Postmaster-General  fail  to  give  any  suoh 
notice  of  approval  or  disapproval  to  the  undertaken 
within  one  month  after  the  servioe  of  the  notice  upon 
him,  he  shall  be  deemed  to  have  approved  suoh  works 
and  plans.    (*)  Notwithstanding  anything  in  this  order 
or   the  principal   Act,  the    undertakers  shall  not  be 
entitled  to  execute  any  suoh  works  as  above  specified, 
except  so  far  as  the  same  may  be  of  a  description  and 
in  aooordanoe  with  a  plan  which  has  been  approved,  or 
is  to  be  deemed  to  have  been  approved,  by  the  Post- 
master-General  or  by  the  Board  of  Trade  as  above- 
mentioned,  but  where  any  suoh  works,  description,  and 
plan  are  so  approved,  or  to  be  deemed  to  be  approved, 
the  undertakers  may  cause  suoh  works  to  be  executed 
in  aooordanoe  with  suoh  description  and  plan,  subject  is 
all   respects    to   the   provisions   of    this    order    and 
of  the  principal  Act      (/)  If  the  undertakers  make 
default  in   oomplying  with   any  of  the    requirements 
or   restrictions  of  this    section,  they  shall  (in  addi- 
tion  to   any   other    compensation   which    they   may 
be   liable   to   make   under    the    provisions    of    this 
order  or  the  principal  Aot)  make  full  compensation  to 
the  Postmaster-General  for  any  loss  or  damage  which 
he  may  incur  by  reason  thereof,  and,  in  addition  thereto, 
they  shall  be  liable  to  a  penalty  not  exoeeding  ten 
pounds  for  every  suoh  default,  and  to  a  daily  penalty 
not  exoeeding  five  pounds :  Provided  that  the  under- 
taking shall  not  be  subject  to  any  penalties  as  aforesaid 
if  the  oourt  having  cognisance  of  the  case  shall  be  of 
opinion  tbat  the  case  was  one  of  emergency,  and  that 
the  undertakers  oomplied  with  the  requirements  of  thia 
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The  undertaken  shall  serve  a  like  notice  and  plan  upon 
the  county  council  in  addition  to  those  served  upon  the 
Postmaster-General,  and  where  any  street  or  public 
bridge  is  repairable  by  the  county  council  the  other  pro- 
risions  of  this  section  shall  with  the  necessary  modifica- 
tion apply  to  the  county  council  in  like  manner  as  to  the 
Postmaster-General.  Nothing  in  this  section  shall 
exempt  the  undertakers  from  any  penalty  or  obligation 
to  which  they  may  be  liable  under  this  order  or  other- 
wise by  law  in  the  event  of  any  telegraph  lines  of  the 
Postmaster-General  being  at  any  time  injuriously 
affected  by  the  undertaker's  works  or  supply  of  energy. 

On  or  about  the  6th  Nov.  1899  the  appellants 
began  to  construct  in  Great  Presoott  street, 
under  the  public  footway  at  or  near  the  junction 
of  the  street  with  Leman-street,  three  boxes,  which 
were  necessary  for  the  purposes  in  connection  with 
the  supply  of  electrical  energy. 

The  boxes  were  constructed  of  iron  and  brick- 
work. 

It  was  assumed  at  the  hearing  before  the 
magistrate  that  in  connection  with  the  construc- 
tion of  the  boxes  the  appellants  fulfilled  all  the 
requirements  of  the  provisional  order,  but  it  was 
imderstood  that  the  respondent  reserved  his  right 
to  contend  the  contrary  in  any  future  proceed- 
ings. 

The  street,  Great  Prescott-  street,  is  not  a  street 
repairable  by  London  County  Council,  but  is 
repairable  by  the  appellants  as  the  authority. 

The  appellants  did  not,  before  commencing 
the  construction  of  the  boxes,  serve  on  the  district 
surveyor  a  building  notice  respecting  the  same 
under  the  London  Building  Act  1894,  s.  145. 

On  the  part  of  the  respondent  it  was  contended 
that  the  boxes,  being  a  building,  structure,  or 
work  within  the  meaning  of  sect  145  of  the 
London  Building  Act  1894,  the  appellants  were 
bound,  before  beginning  the  same,  to  serve  upon 
the  respondent  as  such  district  surveyor  a  build- 
ing notice  as  prescribed  by  tbe  section. 

On  the  part  of  the  appellants  it  was  contended 
that  the  London  Building  Act  1894  did  not  apply 
at  all  to  boxes  constructed  in  streets  under  the 
provisional  order,  inasmuch  as  the  order  contains 
a  complete  code  regulating  the  materials,  situa- 
tion, and  mode  of  construction  of  such  boxes, 
and  provides  complete  machinery  for  enforcing 
such  regulations,  with  which  special  code  and 
machinery  the  London  Building  Act  1894  (being 
an  Act  generally  applicable  in  the  administrative 
eounty  of  London  passed  after  the  provisional 
order  came  into  force)  is  inconsistent. 

The  magistrate  found  as  a  fact,  so  far  as  it  is  a 
question  of  fact,  and  in  law,  that  the  boxes  so 
constructed  as  above  were  building  structures  or 
works  within  the  meaning  of  sect.  145  of  the 
London  Building  Act  1894,  and,  having  regard 
to  the  provisions  of  sects.  72,  201,  and  203  of  the 
Act,  he  held  that  the  provisions  of  sect.  145  were 
not  inconsistent  with  the  said  special  Act,  and  be 
accordingly  convicted  the  appellants. 

The  judgment  of  the  learned  magistrate  setting 
forth  the  grounds  of  his  decision  was  as  follows, 
and  was  to  be  taken  as  part  of  the  case : 

Tins  is  a  summons  taken  out  by  the  district  surveyor 
against  the  Whiteohapel  Board  of  Works  for  not  having 
given  him  notice  before  they  began  certain  works — vis., 
the  construction  of  boxes  or  chambers  under  the  street 
Ik  the  purpose  el  eUctric  lis htiag.  Mr.  Diokeas,  for 
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the  defendants,  contended  that  it  was  not  necessary  for 
them  to  give  suoh  notioe,  first,  because  the  London 
Building  Act  1894  does  not  apply,  the  boxes  being 
constructed  under  the  provisions  of  the  Eleotrio  Lighting 
Orders  Confirmation  Aot  1892  a  special  Act  which  he 
said  is  not  consistent  with  the  general  Aot,  and  there- 
fore overrides  it;  and,  secondly,  because,  even  if  the 
general  Aot  does  govern,  these  boxes  are  not  "  buildings, 
structures,  or  works  "  within  its  meaning.    By  soot.  72 
of  the  London  Building  Aot  1894  it  is  enacted  that  any 
construction  under  any  public  way  shall  be  constructed 
in  any  suoh  manner  as  may  be  approved  by  the  district 
surreyor,  and  by  sect.  145,  where  any  "building  or 
structure  or  work"  is  about  to  be  begun,  a  building 
notioe  respecting  it  must  be  served  on  the  district  sur- 
veyor.   In  the  Eleotrio  Lighting  Order  Confirmation 
Aot  1892  the  clauses  relied  on  by  Mr.  Diokens  were  the 
11th  and  12th.    Clause  11  gives  power  to  the  under- 
takers—i.e.,  the  Whiteohapel  Board  of  Works,  to  "  eon- 
struct"  (an  expression  which  has  a  bearing  on  the 
second  part  of  Mr.  Dickens'  argument)  boxes  in  the 
streets.    The  3rd  paragraph  of  that  clause  enacts  that 
every  suoh  box  shall  be  constructed  in  suoh  manner  as 
not  to  be  a  source  of  danger  by  reason  of  inequality  of 
surface  («.*.,  to  the  public  using  the  streets)  or  other- 
wise.   Who  is  to  be  the  judge  whether  there  is  any 
suoh  danger  P      Probably  not  the  undertakers  them- 
selves but  the  duly  appointed  officer  under  the  Building 
Aot  whose  duties  are  imposed  by  sect.  72  of  that  Aot. 
The  clause  12  requires  a  notioe  of  the  works  with  plan 
to  be  served  on  the  Postmaster-General  and  also  upon 
the  county  oounoil;    on   the    Postmaster-General    on 
account  of  the  exigencies  of  the  Post  Office*  and  on  the 
oounty  oounoil  because  if  the  street  is  repairable  by 
them  the  other  provisions  of  the  section  shall,  with  the 
neoessary  modification,  apply  to  them  in  like  manner  as 
to  the  Postmaster- General.    It  appears  to  me  that  this 
12th  clause  only  deals  with  the  notices  to  be  given  to 
the  Postmaster-General  and  the  oounty  oounoil  for  the 
purposes  I  have  mentioned,  and  has  nothing  to  do  with 
the  notioe  required  to  be  given  to  the  district  surveyor 
where  any  structure  is  to  be  made  under  any  public  way 
that  he  may  look  after  and  guard  the  safety  of  the 
publio  using  the  way.    Mr.  Diokeas  asked :  "  Why  give 
notioe  to  the  disteiot  surveyor  who  says  he  has  nothing 
to  do  with  the  streets  t "    The  answer  to  that  question 
is  the  72nd  section  itself.    The  principle  which  has  to 
guide  me  in  coming  to  a  decision  on  this  point  is— Is 
there  anything  in  the  special  Aot  of  1882   so  incon- 
sistent with  the  general  Aot  of  1894  that  they  cannot 
stand  together  P    If  suoh  inconsistency  does  exist,  the 
provisions  of  the  special  Aot  must  override  those  of  the 
general  Aot,  and  it  was  held  in  the  oases  cited  by  Mr. 
Diokens — City  and  South  London  Railway  Company 
v.  London  County  Council  (65  L.  T.  Rep.  632 ;  (1891) 
2   Q.  B.  513)   and  London  Oounty  Council  v.  School 
Board  of  London    (1892)    2    Q.  B.  606)— that    suoh 
inconsistency   did    exist.      But    if    the    provisions  of 
tbe  two  Acts  are  reconcilable,  the  oases  of   Tkkfieild 
Rural  Council  v.  Crowborough  District  Water  Company 
(19  Mag.  Cas.  386  ;  81  L.  T.  Rep.  539  ;   (1899)  2  Q.  B 
664),  and  more  recently  the  London  Oounty  Council 
v.  Wandsworth  and  Putney    Got    OonfKtny  (19  Mag. 
Cas.  568 ;    82  L.  T.  Rep.  562)  show  that  the  provi- 
sions of  the  general  Act  must  preTsiL    I  am  unable 
to  sea  any  inconsistency  here.    The  undertakers  who 
are    by   statute    given   powers    far   interfering    with 
the  streets    have    to    give   notices  (far  certain  par- 
poses)  to  the  Postmaster-General  and  to  tbe  eounty 
oounoil,  but  that  liability  is  quits  oosmstent  wish  an 
obligation  to  give  notioe  to  the  district  surveyor  (as  they 
would  have  had  to  do  had  they  been  doing  any  similar 
work  not  under  statutory  powers)  in  order  that  he  might 
see  that  the  work  was  properly  done  for  the  public 
safety.     Further,   upon  the  question  of  whether  the 
Building  Aot  applies,  it  is  important  to  look  at  sect.  201, 
the  exemption  clause,  which  does  not  include  eleotrio 
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lighting,  though  it  specially  mentions  railway,  dock,  and 
gas  companies,  bnt  there  is  a  section  (203)  which  does 
specially  mention  electric  supply  oompanies  and  exempts 
certain  buildings  (these  boxes  or  chambers  not  being 
amongst  the  number)  from  the  general  provisions  of 
certain  parts  of  the  Act,  the  inference  to  be  drawn 
therefrom  being  that  the  other  building  of  such  oom- 
panies were  to  be  subject  to  the  provisions  of 
the  Act.  Upon  the  second  point — whether  these 
boxes  or  chambers  (which  are  admittedly  of  vary- 
ing sizes)  are  buildings  or  structures  or  works 
within  the  meaning  of  the  145th  section — I  am  of 
opinion  that  they  are.  They  are  the  artificial  work  of 
man,  excavated  and  then  specially  constructed  with 
bricks  and  mortar,  and  used  for  a  definite  purpose.  I 
can  see  no  reason  why  the  terms  should  not  apply  to 
buildings  below  as  well  as  on  the  surface  of  the  ground 
which,  indeed  was  the  view  expressed  by  the  judge*  in 
Thompeon  v.  Sunderland  Oat  Company  (37  L.  T.  Rep. 
30 ;  2  Ex.  Div.  429).  I  find  that  in  the  oase  of  the 
Mayor,  fc,  of  Tunbridge  Well*  v.  Bavrd  (74  L.  T.  Rep. 
385  ;  (1896)  A.  C.  434)  Lord  Halsbury,  Lord  Hersohell, 
and  Lord  Maonaghten  speak  of  a  convenience  which 
the  corporation  had  made  in  one  of  the  streets,  sunk  to 
a  depth  of  9ft.  and  lighted  by  skylights  on  level  with 
the  surface  of  the  street  as  a  building  the  erection  of 
which  is  complained  of,  construction  of  this  under- 
ground chamber,  &o.  As  a  matter  of  fact  and  of  law, 
then  I  find  that  these  boxes  or  chambers  come  within 
the  145th  section.  I  therefore  impose  the  nominal 
penalty  of  one  shilling  with  ten  guineas  costs. 

Dickens,  K.O.  (0.  J.  Talbot  with  him)  for  the 
appellants. — We  contend  that  by  virtue  of  the 
Electric  Lighting  Acts  andprovisional  orders  the 
Whitechapel  Board  of  Works  are  made  the 
electric  authority  for  the  district,  and  the 
special  provisions  of  those  Acts  and  orders  are 
not  controlled  by  the  London  Building  Act  1894. 
It  is  contended  oy  the  other  side  that  these  two 
seta  of  provisions — namely,  the  Eleotrio  Acts  and 
orders  and  the  London  building  regulations  can 
work  together.  But  that  is  a  fallacy,  for  when 
you  look  at  the  Eleotrio  Acts  and  orders,  not 
only  do  they  deal  with  electric  works,  but  also 
with  the  safety  of  the  public.  The  reason  why 
they  are  not  to  work  together  is  that  if  they  did 
so  you  would  get  two  authorities  dealing  with  the 
same  matters  and  all  the  attendant  difficulties 
arising  therefrom.  The  way  in  which  two 
statutes  of  this  kind — namely,  special  and  general 
enactments,  are  to  be  dealt  with  is  clearly  laid 
down  by  Lord  Selborne  in  Seaward  v.  Vera  Cruz 
(52  L.  T.  Rep.  474;  10  App.  Gas.  68).  They 
referred  to: 

Eleotrio  Lighting  Act  1882  (45  &  46  Vict  o.  56), 

ss.3,4,  6(c),  (•),(?),  12,  13,  34; 
Eleo  xio  Lighting  Act  1888  ,51  &  52  Vict.  o.  12),  s.  4  j 
Whitechapel  District  Eleotrio  Lighting  Order  1892, 

clauses  10,  11,12,  13,68; 
Eleotrio  Lighting  Orders  Confirmation  (No.  6)  Aot 

1892  (55  &  56  Vict.  o.  oozz.). 

These  enactments  constitute  an  absolute  code 
dealing  with  the  subject,  which  has  been  designed 
to  meet  two  points— viz.,  the  safety  of  the  public, 
and  the  care  of  the  wires  of  the  Postmaster- 
General.  If  the  county  council  are  the  road 
authorities,  notice  must  be  given  to  them  and 
they  may  require  certain  things  to  be  done,  and 
if  any  difference  arises  the  matter  is  to  be  referred 
to  the  Board  of  Trade.  Directly  the  Board  of 
Trade  gives  its  consent  the  work  may  be  proceeded 
with.  [Grantham,  J.-— But  in  all  these  provisions 
and  sections  nothing  is  said  as  to  who  is  to  see 


that  the  details  are  being  properly  carried  out] 
That  is  provided  for  by  clause  12  of  the  order. 
[Kennedy,  J.— Then  the  Whitechapel  Board 
are  to  be  the  judges  of  their  own  misdoing  if  such 
occurs.]  Notice  has  to  be  given  to  the  county 
council,  but  not  to  the  district  surveyor,  who  is 
quite  a  different  entity.  It  was  never  contem- 
plated that  this  should  be  a  building  within 
sect  203  of  the  London  Building  Act  1894,  for 
that  Act  was  never  intended  to  apply  at  alL 
[Kennedy,  J. — But  sect  160  shows  that  the 
district  surveyor  is  to  be  in  constant  communica- 
tion with  the  county  council.]  The  other  side 
say  that  two  notices  ought  to  be  given,  but,  if 
that  is  so,  the  notice  to  the  county  council  is 
quite  illusory.  The  notice  to  the  county  council 
must  be  for  some  purpose,  and  there  can  be  no 
necessity  to  give  a  notice  to  the  district  surveyor. 
Avory,  K.G.  (BowseU  with  him)  for  the  respon- 
dent.— The  question  here  is  whether  there  is  such 
an  inconsistency  between  the  special  Aot  and  the 
general  Act  that  they  cannot  stand  together.  If 
no  such  inconsistency  exists,  then  the  Whitechapel 
Board  is  subject  to  the  general  Act  A  question 
might  arise  if  the  district  surveyor  required  them 
to  do  something  inconsistent  with  the  require- 
ments of  the  Board  of  Trade,  but  that  has  not 
arisen  here.  This  is  a  proper  matter  to  come 
under  the  jurisdiction  of  the  district  surveyor, 
and,  that  being  so,  is  there  anything  in  the  special 
Act  to  prevent  that  happening  ?  If  the  district 
surveyor  is  to  supervise  the  carrying  out  what  the 
Board  of  Trade  has  approved,  there  can  be  no 
inconsistency  in  that.  Where  the  Board  of  Trade 
has  laid  down  rules  as  to  materials,  surely  the 
district  surveyor  can  see  that  proper  materials 
are  used  P  Sect.  201  of  the  London  Building  Act 
1894  shows  certain  buildings  to  be  exempt  from 
parts  6  and  7  of  the  Act  dealing  with  construc- 
tion, but  they  are  not  exempt  from  part  13  deal- 
ing with  the  superintending  architect  and  district 
surveyor.  In  the  case  of  special  exemptions 
they  are  all  specifically  dealt  with  by  the  Act  of 
1894;  for  instance,  gas  companies  have  to  give 
the  notice,  but  are  not  subject  to  certain  regula- 
tions, while  in  the  case  of  Government  buildings 
no  notice  is  required  as  provided  by  sect  202.  By 
sect.  203,  buildings  for  the  supply  of  electricity 
are  dealt  with,  and  they  are  exempted  from  parts 
5,  6,  and  7,  but  not  from  part  13.  The  sole  reason 
for  giving  notices  and  plans  to  the  Board  of  Trade 
and  the  Postmaster- General  is  to  enable  them 
to  supervise  any  question  as  to  electricity. 
[Kennedy,  J. — Can  it  be  confined  to  that  when 
clause  11  of  the  order  of  1892  is  considered  P]  He 
referred  to 

8ion  College  v.  Mayor  of  London,  20  Mag.  Cu. 

113 ;  84  L.  T.  Bep.  133 ;  (1901)  1Q.B.  617 ; 
UckJUld    Rural    Council   v.    Crowborough   Water 

Company,  81  L.  T.  Bep.  539 ;  (1899)  2  Q.  R  664; 
London  County  Council  y.  Wandsworth  andPv&ney 

Oat  Company,  82  L.  T.  Bep.  562. 
There  is  nothing  in  the  special  Acts  and  orders 
inconsistent  with  the  requirements  of  sect  145  of 
the  Act  of  1894. 


Talbot,  in  reply. — He  referred  to 

Venner  v.  McDonnell,  76  L.  T.  Bep.  152 ;  (1897) 

1  Q.  B.  421. 

Grantham,  J.— In  my  judgment,  the  appel- 

lent*  have  failed  to  show  that  the  decision  of  the 

learned  magistrate  is  wrong,  and  our  judgment 
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mast,  therefore,  be  for  the  respondent.  There  is 
no  difference  of  opinion  between  the  parties  as 
to  the  principle  of  law  that  has  to  be  applied  in 
determining  whether  or  not  an  Act  of  Parliament 
can,  or  does,  override  some  of  the  sections  or  pro- 
visions contained  in  a  previous  Act  of  Parlia- 
ment. The  judgment  of  Lord  Selborne  in  the 
case  of  Seward  v.  Vera  Cruz  (52  L.  T.  Rep.  474 ; 
10  App.  Gas.,  at  p.  68)  has  always  been  accepted 
as  the  ruling  authority  on  that  question,  and  in 
that  case  Lord  Selborne  said :  "  Now,  if  anything 
be  certain  it  ia  this — that  where  there  are  general 
words  in  a  later  Act  capable  of  reasonable  and 
sensible  application  without  extending  them  to 
subjects  specially  dealt  with  by  earlier  legislation 
you  are  not  to  hold  that  earlier  and  special 
legislation  indirectly  repealed,  altered,  or  dero- 
gated from  merely  by  the  force  of  such  general 
words  without  any  indication  of  a  particular 
intention  to  do  so."  The  difficulty  arises,  how- 
ever, in  applying  it.  Does  the  London  Building 
Act  of  1894  revoke  or  alter,  by  construction  of 
general  words,  the  Electric  Lighting  Acts  of 
1882  and  1888  ?  Is  the  language  of  the  former 
Act,  where  it  directs  that  notice  is  to  be  given  to 
the  district  surveyor  before  commencing  work, 
inconsistent  with  the  powers  given  to  the  appel- 
lants by  the  Electric  Powers  Act  1882  and  1888, 
and  the  provisional  order  1892  for  the  supply  of 
electricity  to  their  district  P  In  my  judgment,  it 
is  not.  It  is  true  that  the  appellants  have  power 
given  them  to  provide  electricity  for  their 
district,  and  that  by  statute  they  are  obliged  to 
lay  the  schemes  they  propose  to  adopt  and  the 
plans  by  which  they  propose  to  give  effect  to  it 
before  the  Postmaster-General  and  the  county 
council,  but  neither  one  body  nor  the  other  is 
bound  to  see  how  the  work  is  done.  The  neces- 
sity of  obtaining  the  sanction  of  the  Postmaster- 
General  is  evidently  for  the  purpose  of  enabling 
him  to  see  that  the  interests  of  the  Post  Office 
are  not  prejudiced,  and  not  in  any  way  to  provide 
for  supervision  of  the  work  to  be  done.  Again, 
when  the  authority  that  is  to  provide  electricity 
for  any  district  proposes  to  break  up  a  road  it  is 
clearly  necessary  that  the  authorities  responsible 
for  the  repairs  of  the  road  should  be  made 
acquainted  with  the  proposals  of  the  lighting 
authority,  that  they  may  consider  whether  the 
scheme,  if  properly  carried  out,  would  be  incon- 
venient or  injurious  to  the  public;  and  in  the 
same  way  the  notice  to  the  London  County 
Council,  as  the  superior  municipal  authority  of 
the  district,  is  desirable,  if  not  necessary,  that 
the  council  may  be  cognisant  of  what  is  going  to 
be  done  in  one  of  the  districts  included  in  its 
municipal  area  on  such  an  important  matter  as 
the  provision  of  electricity.  Not  one  of  these 
notices,  however,  has  reference  to  any  control  of 
the  way  in  which  the  work  is  to  be  or  is  being 
performed,  or  as  to  the  compulsory  supervision  of 
the  work  during  its  construction,  but  the  section 
of  the  Building  Act  in  question — viz.,  sect.  145 — 
requires  such  a  notice  to  be  given  to  the  district 
surveyor  as  will  enable  him  to  know  when  the 
work  is  to  be  commenced  and  the  details  of  the 
proposed  work,  so  that  lie  can  survey  the  work 
when  commenced,  and  see  that  the  details  are 
carried  out  in  conformity  with  any  bye-laws  that 
may  hare  been  passed  in  reference  to  such  build- 
ings. How  can  it  be  said  that  it  is  inconsistent 
with  or  contradictory  to  the  general  provisions  of 


the  Electric  Lighting  Acts  under  which  the 
appellants  obtained  their  authority  to  provide  the 
electricity  for  their  district  P  Which  of  the 
sections  of  the  Electric  Lighting  Acts  or  of  the 

Srovisional  order  is  thereby  repealed,  altered,  or 
erogated  from  P  The  supervision  proposed  may 
be  unnecessary,  may  be  a  work  of  supererogation, 
but  it  does  not  necessarily  at  all  conflict  with  the 
powers  given  by  the  earlier  Acts.  But,  again, 
can  it  be  said  that  the  mind  of  the  Legislature  in 
passing  the  Building  Act  1894  was  not  drawn 
to  the  special  Acts  in  question,  and  that  those 
who  drew  the  Act  were  not  fully  alive  to  the 
existence  and  provisions  of  the  Electric  Lighting 
Acts,  when  we  see  that  by  sects.  201,  202,  and 
203  they  expressly  exempt  a  great  number  of 
buildings,  and  by  sect.  203  especially  exempt 
local  authorities,  or  companies  in  the  position  of 
the  appellants,  having  statutory  powers  for  the 
supplying  of  electricity,  from  certain  parts  of  the 
Act  of  1894  which  would  otherwise  apply  to  them. 
The  insertion  of  those  exceptions  seems,  there- 
fore, to  show  that  the  Legislature  advisedly 
intended  that  the  work  done  under  these  Electric 
Lighting  Acts,  and  the  provisional  orders 
obtained  under  those  Acts,  should  be  under  the 
supervision  of  the  same  authority  that  was 
entrusted  with  the  supervision  of  all  building 
works  in  the  district,  and,  knowing  something  of 
the  way  in  which  public  authorities  sometimes  do 
their  work,  I  do  not  think  the  general  rule  as  to 
compulsory  supervision  at  all  unnecessary.  For 
these  reasons  my  judgment  must  be  for  the 
respondent. 

Kennedy,  J. — I  have  come  to  the  same  con- 
clusion, and  I  concur  in  that  view  which  I  was 
inclined  to  take  after  we  first  heard  the  case 
and  which  has  been  expressed  by  my  brother 
Grantham,  and,  agreeing  as  I  do  generally  in  that 
view,  I  only  desire  to  add  very  few  words.  I  wish 
to  call  attention  myself  especially  to  the  effect  of 
sect.  203  read  with  the  earlier  sect.  138,  which  is 
in  part  13  of  the  Act.  Sect.  138  shows,  to  my 
mind,  the  clear  intention  of  the  Legislature  as 
to  the  universal  application  which  the  Act  is 
intended  to  have,  except  where  exemption  is  made 
by  the  terms  of  the  Act  itself.  It  provides  that, 
"  Subject  to  the  provisions  of  this  Act,  and  to  the 
exemptions  in  this  Act  mentioned,  every  building 
or  structure,  and  every  work  done  to  or  in  or 
upon  any  building  or  structure  shall  be  subject  to 
the  supervision  of  the  district  surveyor  appointed 
to  the  district  in  which  the  building  or  structure 
is  situate."  That  is  a  section,  as  I  have  said,  in 
part  13,  which  is  headed  "  Superintendent,  Archi- 
tect, and  District  Surveyor."  There  being,  then, 
that  general  clause,  we  have  sect.  203.  Now,  the 
effects  of  sect.  203  is  this:  It  follows  certain 
sections  which  begin  with  201,  and  which  are 
headed  "  Application  of  Act."  Sect.  201  expressly 
exempts  from  the  operation  of  parts  6  and  7 
a  long  list  of  buildings.  Sect.  202  exempts 
altogether  certain  Government  and  public  build- 
ings. Sect.  204  and  205  especially  exempt  other 
special  property.  Then  we  have  203  which  refers 
to  buildings  for  the  supply  of  electricity  and  runs 
thus,  so  far  as  it  is  material :  "  When  a  local 
authority  or  a  company  has  statutory  powers  for 
the  supply  of  electricity  in  any  metropolitan  dis- 
trict, the  building  of  such  local  authority  or 
company  used  as  a  generating  station  or  for 
works  shall  be  deemed  to  be  a  special  building  to 
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which  the  general  provisions  of  parts  5,  6,  and  7 
and  the  1st  and  2nd  schedules  to  this  Act  do  not 
apply,  and  plana  thereof  shall  be  submitted  to  the 
oounoil  for  approval,  and  the  council  shall  hare 
power  to  authorise  "—and  then  there  are  certain 
special  exemptions  as  to  height—"  and  in  other 
respects  to  exempt  such  buildup  from  any  of  the 
provisions  of  this  Act  if  they  think  fit."  It  seems 
to  me  that  the  appellants  are  in  somewhat  of  a 
dilemma  having  regard  to  that  section  and  the 
section  to  whioh  I  have  already  referred  showing 
the  intention  of  those  who  passed  the  Act  that  it 
should  be  of  universal  application  except  where 
there  is  special  exemption.  If  the  words  used  in 
this  section,  "  building  used  for  works,"  are  to  be 
read  as  including  these  boxes,  then  this  section 
expressly  deals  with  them  and  treats  them  as 
special  buildings  so  far  as  regards  parts  5,  6,  and 
7,  and  therefore  by  implication  does  not  exempt 
them  so  far  as  regards  sect.  145,  whioh  is  a  section 
not  in  parts  5,  6,  or  7,  but  in  part  IS.  If,  on  the 
other  hand,  as  the  appellants  contend,  the  expres- 
sion "  building  used  for  works  "  does  not  include 
these  boxes,  then  the  section  whioh  expressly 
deals  with  the  local  authority  having  statutory 
powers  for  the  supply  of  electricity  and  exempts 
from  the  operation  of  certain  parts  of  the  Act 
some  of  these  buildings  appears  to  me,  by  impli- 
cation and  reasoning,  to  leave  these  boxes  to 
be  subject  to  all  the  provisions  of  the  Act.  I 
only  desire  to  add  that  to  the  judgment  which 
has  already  been  delivered,  in  the  result  of  whioh 
I  oonour. 

Grantham,  J.— My  brother  Darling  desires  me 
to  say  that  although  at  the  time  it  was  first  argued 
he  was  inclined  to  differ  from  my  brother  Kennedy 
and  does  not  quite  see  his  way  to  agree  with  us, 
yet,  at  the  same  time,  he  does  not  wish  to  differ. 

Appeal  dismissed. 

Solicitors:  Alfred  Turner  and  Sons;  W.  A. 
Blasdand. 


Friday,  May  3, 1901. 
(Before  Lord  Alvbrstonb,  O.J.  and 
Lawbancb,  J.) 
Law  (app.)  v.  Graham  and  Bradley  (resps.).  (a) 
Factory — Bottling  beer — Washing  bottles — Adap- 
tation for  sale— Factory  and  Workshop  Act  1878 
(41  &  42  Viet.  c.  16),  s.  93. 

Certain  premises  were  used  solely  for  the  purpose 
of  washing  bottles  and  bottling  beer.  Before  the 
bottles  were  filled,  which  was  dons  by  manual 
labour,  they  were  washed  inside  by  a  rotary 
brush  driven  by  a  small  gas  engine,  the  bottles 
being  held  in  position  by  hand  and  the  outsides 
being  washed  by  manual  labour.  Nothing  was 
done  to  the  beer  itself,  and  no  process  of  any 
hind,  manufacturing  or  otherwise,  was  done  on 
the  premises. 

Held,  that  the  premises  were  not  a  factory  within 
sect.  93  of  the  Factory  and  Workshop  Act  1878. 

Cask  stated  upon  an  information  preferred  by 
the  appellant  against  the  respondents  for  that 
they  being  the  occupiers  of  certain  bottling  works, 
the  same  being  a  factory  within  the  Factory 
Acts,  did  fail  to  have  affixed  at  the  entrance  the 
prescribed  extract  of  the  Acts. 

(a)  aapwtad  by  W.  urn  B.  HsiMBT,  Eaq..  Bantet«r-*t.Law. 


On  the  hearing  of  the  information  the  foDow- 
ingf acts  were  proved  or  admitted : 

The  respondents  were  the  occupiers  of  the 
premises  referred  to  in  the  information,  which 
they  used  solely  for  the  purpose  of  washing 
bottles  and  bottling  beer  in  their  trade  of  whole- 
sale and  retail  beer  dealers. 

Before  the  bottles  were  filled  with  beer,  whioh 
was  done  by  manual  labour  alone,  they  were 
washed  bv  manual  labour  with  the  aid  of 
mechanical  power.  The  bottles  were  washed 
inside  by  a  rotary  brush  driven  by  a  small  gas 
engine,  and  were  held  in  position  by  hand.  The 
washing  of  the  outside  of  the  bottles  was  effected 
by  manual  labour  only. 

Nothing  was  done  to  the  beer  itself  to  in  any 
way  alter  its  nature  or  character  for  the  purpose 
of  adapting  it  for  sale. 

No  process  of  any  kind,  manufacturing  or  other- 
wise, was  carried  on  on  the  premises,  beyond  that 
of  washing  bottles  and  bottling  beer  as  already 
described. 

The  respondents  had  not  the  prescribed 
abstract  of  the  Factory  Acts  fixed  at  the  entrance 
of  their  premises  in  the  prescribed  form. 

If  the  premises  came  within  the  definition  of 
a  factory  under  the  Factory  Act  1878,  s.  93, 
sub-8.  3  (e),  then  the  respondent  had  infringed 
the  provisions  of  sect.  78  of  the  Act. 

It  was  oontended  for  the  respondents  that 
that  their  premises  were  not  a  factory  within  the 
meaning  of  the  Act  for  the  following  reasons . — 
(1)  That  nothing  was  done  to  the  beer  itself  "to 
adapt  it  for  sale."  (2)  That  washing  the  bottles 
and  bottling  the  beer  were  not  "adapting  the 
beer  for  sale."  (3)  That  no  manufacturing  process 
was  carried  on  on  the  premises. 

The  appellant  oontended  that  washing  the 
bottles  and  filling  them  with  beer  in  the  manner 
before  described  was  "  adapting  the  beer  for 
sale,"  and  was  also  a  "  manufacturing  process," 
within  the  meaning  of  the  Act,  in  aid  of  which 
mechanical  power  was  used. 

The  justices  were  of  opinion  that,  according  to 
the  tone,  intent,  and  meaning  of  sub-sect  (3), 
something  must  be  done  to  the  article  itself 
for  the  purpose  of  adapting  it  for  sale  and 
that  even  assuming  filling  the  bottles  with  beer 
was  adapting  the  beer  for  sale,  the  premises  were 
not  a  factory  inasmuch  as  the  bottling  was 
effected  by  manual  labour  alone,  without  the  aid 
of  mechanical  power.  They  were  also  of  opinion 
that  no  manufacturing  process  was  carried  on  on 
the  premises,  as  in  the  absence  of  any  definition 
in  the  Act  of  the  phrase  "  manufacturing  pro- 
cess"  the  words  must  be  construed  in  their 
ordinary  sense :  (Spencer  v.  Livett,  82  L.  T.  Rep. 
75;  (1900)  1  Q.  B.  498). 

They  therefore  held  that  the  respondent's  con- 
tention on  each  point  was  right,  and  gave  their 
determination  against  the  appellant  as  before 
stated. 

The  definition  of  a  factory  is  contained  in 
sect  93  of  the  Factory  and  Workshop  Act  1878, 
which  says  that  the  expression  "  factory  "  means 
"textile  factory"  and  "non-textile  factory"  or 
either  of  such  descriptions  of  factories.  "  Non- 
textile  "  factory  means : 

(1)  Any  works,  warehouses,  farnaott,  miUs,  foundries, 
or  places  named  in  part  1  of  the  4th  sohsdule  to  this 
Act.  (2)  Also  any  premises  or  plasss  named  in  part  * 
of  the  said  schedule  wherein  or  within  the  olost  or 
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eartQage  or  products  of  which  steam,  water,  or  other 
mehhanioal  power  is  used  in  aid  of  the  manufacturing 
pmees  carried  on  there.  (3)  Also  any  premises  wherein 
oc  within  the  oloee  or  onrtilage  or  preoinoto  of  which 
any  manual  labour  is  exercised  by  way  of  trade  or  for 
the  purposes  of  gain  in  or  incidental  to  the  following 
purposes,  or  any  of  them;  that  is  to  say — (a)  in  or 
incidental  to  the  making  of  any  article,  or  part  of  any 
article ;  or  (b)  in  or  incidental  to  the  altering,  repairing, 
ornamenting,  or  finishing  of  any  article;  or  (e)  in  or 
incidental  to  the  adapting  for  sale  of  any  article  and 
wherein  or  within  the  dose  or  curtilage  or  precincts  of 
which  steam,  water,  or  other  meohanioal  power  is  used 
in  aid  of  the  manufacturing  process  oarriod  on  there. 

H.  Sutton  for  the  appellant. — These  premises 
were  within  the  definition  of  a  "non-textile 
factory,"  for  manual  labour  was  exercised  for 
making  an  article— viz.,  bottled  beer— and  if  it 
was  not  making  an  article  it  was  adapting  beer 
for  sale.  Mechanical  power  was  used  in  aid  of  the 
process.  In  Petrie  v.  Weir  (Ot.  Sess.  Cas.  5th 
Series,  vol.  2,  1041)  the  premises  consisted  of  a 
yard  in  which  stones  were  dressed  by  manual 
labour,  and  included  an  engine-house  where  the 
workmen's  tools  were  sharpened  on  a  grindstone 
driven  by  a  gas-engine.  No  other  mechanical 
power  was  used  in  the  premises,  but  they  were 
held  to  be  premises  in  which  meohanioal  power 
was  "  used  in  aid  of  the  manufacturing  process 
carried  on  therein  "  within  the  meaning  of  the 
Factory  and  Workshop  Act  1878,  s.  93  (3).  That 
ease,  I  submit,  is  conclusive. 

Travers  Humphrey  $  for  the  respondents. 

Lord  Alysbstonb,  O.J.— This  is  one  of  the 
Acts  in  which  we  have  to  construe  language  which 
is  very  near  the  line,  and  if  one  could  find  any 
guide  from  any  general  object  of  the  Act,  as  to 
;  the  words  a  very  wide  interpretation,  then 


I  thin*  it  would  be  quite  possible  in  many  oases 
to  bring  processes  within  these  words  as  factories 
which  at  first  sight  they  were  not  perhaps  in- 
tended to  apply  to.  We  have  not  any  real  guide 
here,  but  have  to  take  the  section  as  it  stands.  I 
think  two  conditions  must  concur,  either  (a),  (b), 
or  (c),  and  the  last  words  of  the  section.  I  think 
it  is  plain  that  bottling  beer  was  not  incidental  to 
the  making  of  an  article,  and  it  is  not  "the 
altering,  repairing,  ornamenting,  or  finishing  of 
any  article.  I  doubt  if  it  can  be  said  to  be  inci- 
dentally adapting  it  for  sale,  but  I  think  it  is 
possible  that  if  that  were  the  only  thing  in  the 
lection,  to  take  the  view  that  where  casks  of  beer 
were  brought  in  wholesale  and  bottles  provided,  the 
patting  the  beer  into  bottles  might  be  an  adapta- 
tion of  the  article  for  sale  by  a  strained  meaning 
of  the  words.  Then,  assuming  that  that  is  satisfied, 
you  have  to  construe  the  additional  words :  "  And 
wherein  or  within  the  close  or  curtilage  or  pre- 
cincts of  which  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufacturing  process 
carried  on  there."  I  think  that,  having  regard 
to  what  we  have  seen  before  in  the  other  part  of 
the  schedule  and  the  section  as  to  the  manu- 
facturing process,  that  the  washing  of  the  bottles 
by  mechanical  means  fails  to  be  fairly  called  a 
process  which  is  used  in  aid  of  the  bottling  of  the 
beer.  It  is  true  that  the  bottles  ought  to  be 
dean,  and  that  they  wash  the  bottles  because) 
they  are  going  to  put  beer  into  them,  but  it  is  not 
"in  aid  of  "in  the  sense  used  in  this  section. 
Therefor*,  though  I  admit  the  point  is  near  the 
lias,  I  think  the  magistrates  are  right     Now, 


with  regard  to  the  Scotch  case  I  do  not  wish  to 
be  thought  to  dissent  from  it,  because  I  can  see 
in  one  sense  that  the  actual  condition  of  the  tools 
might  have  a  good  deal  to  do  with  the  dressing 
of  the  stone  for  sale,  and  whether  I  should  have 
decided  the  Scotch  case  in  the  same  way  or  not 
I  need  not  now  consider.  I  do  not  in  what  I 
have  said  intend  to  overrule  the  Scotch  case 
because  I  think  that  some  distinction  may  be 
drawn  between  that  and  the  one  now  before  us. 
I  think  our  judgment  must  be  in  favour  of  the 
decision  of  the  magistrates. 

Lawbance,  J.-I  agn*.     Appeai  ditmU$ed, 

Solicitors :    The    Solicitor    to   the    Treasury ; 
Pyhe  and  Parrott. 


Friday,  May  3, 1901. 

(Before  Lord  Alvbbstonb,  O.J.  and 
Lawbanob,  J.) 

Bbx  v.  Oybbsbbbb  of  Oonnah's  Quay  ;  Ex 
parte  Oonnah's  Quay  Ubban  Distbict 
Council,  (a) 

Burial  expenses — Transfer  of  powers  from  burial 
board  to  district  counciC--Poor  rate — District 
rate — Payment — Local  Government  Act  1894 
(56  &  57  Vict.  c.  73),  ss.  62,  67. 

In  1882  a  burial  board,  having  been  formed  for  three 
townships,  borrowed  money  which  was  charged 
upon  the  poor  rates. 

In  1897  the  C.  Q.  Urban  District  Council  by  reso- 
lution took  over  the  powers,  duties,  and  liabilities 
of  the  board. 

Held,  thai  the  expenses  of  carrying  into  execution  of 
the  Buried  Acts  was  still  payable  out  of  the  poor 
rates. 

Cause  shown  against  a  rule  nisi  for  a  writ  of 
mandamus  to  the  overseers  of  Oonnah's  Quay  to 
pay  to  the  Urban  District  Council  of  Oonnah's 
Quay  certain  expenses  under  the  Burial  Acts. 

The  council  was  formed  of  three  townships  by 
order  of  the  Local  Government  Board,  dated  the 
22nd  Sept  1896. 

In  the  year  1882  a  burial  board  was  formed  for 
the  three  townships,  and  on  the  20th  Nov.  1882 
the  burial  board,  with  the  sanction  of  the  vestry 
and  of  the  Commissioners  of  the  Treasury,  bor- 
rowed certain  sums  by  means  of  terminal  annuity 
deeds,  which  constituted  the  repayment  of  the 
sums  a  charge  upon  the  poor  rates  of  the  parish, 
which  consisted  of  the  three  townships.  The 
expenses  of  the  board  were  from  1882  to  1897 
paid  out  of  the  poor  rate  upon  the  certificate  of 
the  board. 

On  the  3rd  March  1897  the  urban  district 
council  by  resolution  took  over  all  the  powers, 
duties,  and  liabilities  of  the  burial  board. 

In  the  years  1897, 1898,  and  1899  a  certificate 
was  issued  to  the  overseers  of  the  poor  to  meet 
the  accounts  payable  under  the  deeds  and  the 
expenses  of  carrying  into  execution  the  Burial 
Acts,  and  the  certificates  were  duly  honoured. 

Upon  the  4th  July  1900  a  certificate  was  issued 
to  the  overseers,  directing  them  to  pay  a  sum  of 
150Z.  to  defray  the  expenses  of  carrying  into 
execution  the  Burial  Acts.  They  refused  to 
honour  this  certificate  or  to  pay  the  sum  of  150Z., 

(a)  Btportea  fcy  W.  ©a  B.  Hjubibt,  Eaq.,  BarriataMrt-Law. 
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on  the  ground  that  these  moneys  should  be  paid 
oat  of  the  general  district  rate. 
By  the  Local  Government  Act  1894,  s.  62  : 
Where  there  is  in  any  urban  distrust,  or  part  of  an 
urban  diatriot,  any  authority  oonatitated  under  any  of 
the  adoptive  Acta,  the  council  of  that  diatriot  may 
resolve  that  the  powers,  duties,  properties,  debts,  and 
liabilities  of  that  authority  shall  be  transferred  to  the 
council  as  from  the  date  specified  in  the  resolution,  and 
upon  that  date  the  same  shall  be  transferred  aooord- 
ingly,  and  the  authority  shall  oease  to  exist,  and  the 
oounoil  shall  be  the  successors  of  that  authority. 

Marshall,  K.O.  and  Jenkin  showed  cause. 

Macmorran,  K.O.  and  E.  V.  Bankes  in  support. 

Lord  Alvbbstone,    O.J. — In    this   case   the 
Connah's  Quay  Urban   District  Authority  has 
beoome  the  burial  board  by  virtue  of  the  operation 
of  the  powers  of  the  Act  of  1894,  and  they  have 
as  a  burial  board  made  a  demand  upon  the  poor 
law  authorities  to  pay  the  money  which  would 
have  been  payable  under  the  Burial  Acts.     As  I 
gathered  from  Mr.  Marshall's  very  clear  state- 
ment, the  facts  are  that  there  was  a  burial  board 
from  1882  to  1897.    In  March  1897  there  was  a 
resolution  to  transfer  the  burial  board  to  the 
present  applicants  under  the  powers  of  sect.  62, 
sub-sect.  1.    It  is  not  denied  that  the  Burial  Acts 
are  adoptive  Acts,  and  that  they  are  now  to  be 
exercised  by  this  district  authority.     Sect.  67  of 
the    Local    Government    Act    1894    provides 
"  Where  aoy  powers  and  duties  are  transferred  by 
this  Act  from  one  authority  to  another  authority 
(1)  All  property  held  by  the  first  authority  for  the 
purpose  or  by  virtue  of  such  powers  and  duties 
shall  pass  to  and  vest  in  the  other  authority, 
subject  to  all  debts  and  liabilities  affecting  the 
same  ;  and  (2)  the  latter  authority  sball  hold  the 
same  for  the  estate,  interest,  and  purposes,  and 
subject  to  the  covenants,  conditions,  and  restric- 
tions for  and  subject  to  which  the  property  would 
have  been  held  if  this  Act  had  not  passed,  so  far  as 
the  same  are  not  modified  by  or  in  pursuance  of  this 
Act;  and  (3)  all  debts  and  liabilities  of  the  first 
authority  incurred  by  virtue  of  such  powers  and 
duties  shall  beoome  debts  and  liabilities  of  the 
latter  authority,  and  be  defrayed  out  of  the  like 
property  and  funds  out  of  which  they  would  have 
been  defrayed  if  this  Act  had  not  passed/1     As  I 
understand  these  two  sections,  taken  together, 
and  some  other  provisions  of  the  Act  which  I  need 
not  specify,  but  which  Mr.  Marshall  referred  to, 
it  means  this,  that  after  the  passing  over  of  the 
powers  under  the  resolution  which  transfers  the 
adoptive  Acts,  or  under  the  machinery  which 
transfers  the  adoptive  Acts,  the  new  authority  is 
to  exercise  the  old  powers,  and  I  think  that  if  it 
was  intended  to  charge  the  different  class  of  tax 
or   ratepayers   or    different   properties,    special 
words    would    be    required.      They    are    really 
adoptive  Acts — that  is  to  say,  Acts  that  may  be 
adopted  by  the  local  authority.     I  think    the 
matter  is  very  clear ;  but  Mr.  Marshall  raises  the 
point  because  a  resolution  was  required  to  pass 
over  the  powers  of  the  burial  board  to  the  urban 
district  oounoil,  and  that,  therefore,  it  is  not  a 
transfer    by    the    Act    from    one    authority   to 
another.    I  think  that  if  it  had  been  intended  to 
exclude  from  the  protective  clauses  of  sect.  67 
transfers  which  took  place  under  sect  62,  we 
should  have  found  a  specific  enumeration.     I 
think  sect.  67  intended  when  by  virtue  of  the 


operation  of  the  Act  of  1894  powers  and  duties 
are  transferred,  that  these  protective  clauses 
should  apply.  I  agree  that  we  have  not  to  con- 
sider the  rights  of  the  persons  who  lend  the 
money  in  this  case.  It  appears  that  there  was 
money  borrowed  by  the  burial  board  under  the 
earlier  Acts,  but  I  think  that  it  is  only  fair  to 
point  out  that  the  ordinary  scheme  of  legislation 
would  be  that  where  duties  are  transferred,  and 
under  the  nowers  of  an  act,  the  rights,  powers, 
and  obligations  should  continue  to  have  the  same 
incidence  and  effect  in  the  hands  of  the  new 
authority.  I  think  this  rule  for  a  mandamus 
must  be  made  absolute. 

Lawrance,  J.— I  entirely  agree. 

Rule  absolute. 

Solicitors :  Maples,  Teesdale,  and  Co,  for  H.  0. 
Roberts,  Mold;  Bower,  Cotton,  and  Bower,  for 
Hughes  and  Hughes,  Flint. 


May  3  and  4, 1901. 
(Before  Lord  Alvebstone,  C.J.  and 

Lawbavce,  J.) 
Cobbett  (app.)  v.  Badges  (resp.).  (a) 

Metropolis — District  surveyor's  fees — Default  of 
builder — Liability  of  owner — Summary  Juris- 
diction Act  1848  (11  &  12  Vict  c.  43),  s.  11— 
London  Building  Act  1894  (57  &  58  Vict, 
c.  ccxiii.),  ss.  154, 157. 

By  sect.  11  of  the  Summary  Jurisdiction  Act  1848, 
in  all  cases  where  no  time  is  specially  limited 
complaint  shall  be  made  within  six  calendar 
months  from  the  time  when  the  matter  of  such 
complaint  arose. 

By  sect.  154  of  the  London  Building  Act  1894  it  is 
provided  that  certain  fees  shall  be  paid  by  the 
builder  or  in  his  default  by  the  owner  or  occu- 
pier ;  and  sect.  157  enacts  that  (1)  at  the  ewpira- 
tion  ...  (a)  of  fourteen  days  after  the  roof 
of  any  building  surveyed  by  a  district  surveyor 
under  this  Act  has  been  covered  in  ...  the 
district  surveyor  shall  be  entitled  to  receive  the 
fees  due  to  him  from  the  builder  employed  in 
erecting  such  building  .  .  .  or  from  the 
owner  or  occupier  of  the  building  so  erected. 
...  (2)  If  any  such  builder,  owner,  or 
occupier  refuses  to  pay  the  said  fees  they  may  be 
recovered  in  a  summary  manner  on  its  being 
shown  to  the  satisfaction  of  the  court  that  a 
proper  bill  specifying  the  amount  of  the  fees  wat 
delivered  to  him  or  sent  to  him  in  a  registered 
letter  addressed  to  his  last  known  residence. 

Bills  in  conformity  with  the  section  having  been 
delivered  to  the  builder  he  became  insolvent. 

Thereupon  the  district  surveyor  delivered  biUs  to 
the  owner. 

Held,  that  the  six  months9  limit  contained  in 
sect  11  of  the  Act  of  1848  only  commenced  to  run 
against  the  owner  from  the  date  when  the  bills 
were  delivered  to  him,  as  it  was  only  on  that 
date  when  the  matter  of  complaint  arose. 

Case  stated  upon  eight  summonses  issued  on 
complaints  by  the  respondent,  and  all  dated  the 
8th  Nov.  1900,  to  recover  fees  amounting  in  tbe 
aggregate  to  546Z.  7«.  6d.  alleged  to  be  due  to  him 
as  district  surveyor  under  the  London  Building 
Act  1894. 

(a)  Reported  by  W.  db  B*  Hsbbibt,  Esq.,  B»rri*wc-at-L*w. 
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On  the  hearing  of  the  summonses  the  following 
facte  were  either  proved  or  admitted : — 

The  appellant  in  the  year  1899  was  the  owner 
of  certain  lands  known  as  the  St.  German's 
Estate,  situate  at  Hither  Green,  Lewisham,  and 
the  respondent  was,  and  is,  the  district  surveyor 
for  the  district  under  the  London  Building  Act 
1894  (57  &  58  Yiot.  c.  ccxiii.),  and  it  was  admitted 
that  at  all  material  times  the  appellant  was  the 
owner  of  buildings  placed  on  the  land  for  the 
purposes  of  sects.  154  and  157  of  the  Act. 

In  or  about  the  year  1899  the  appellant  con- 
tracted with  one  John  Lawrence,  a  builder,  to 
erect  certain  houses  on  part  of  the  lands,  and 
John  Lawrence  did,  in  pursuance  of  such  con- 
tracts, erect  the  houses  which  are  described  in 
the  summonses.  John  Lawrence  was  paid  by  the 
appellant  the  sums  for  which  he  contracted  to 
erect  the  houses.  Such  sums  included  any  fees 
which  John  Lawrence  was  liable  to  pay  to  the 
respondent  under  the  London  Building  Act  1894. 

By  the  London  Building  Act  1894,  sect.  154,  it 
is  provided  that 

There  shall  be  paid  by  the  builder  or,  in  his  default, 
by  the  owner  or  occupier,  as  the  ease  may  be,  of  the 
bnildiag  or  structure,  in  respect  whereof  the  same  are 
chargeable  to  every  district  surveyor  in  respect  of  the 
several  matters  mentioned  in  parte  1  and  3  of  the  3rd 
schedule  to  the  Act,  the  fees  therein  specified  or  snoh 
other  fees  not  exceeding  the  amounts  therein  specified 
as  may  be  directed  by  the  council. 

By  sect.  157  of  the  Act  it  is  enacted  that 

(1)  At  the  expiration  of  the  following  periods  (that  is 
to  say) :  (a)  Of  fourteen  days  after  the  roof  of  any 
building  surveyed  by  a  district  surveyor  under  this  Act 
has  been  covered  in  .  .  .  the  district  surveyor 
■ball  be  entitled  to  receive  the  fees  due  to  him  from  the 
builder  employed  in  erecting  such  buildings  .  .  . 
or  from  the  owner  or  occupier  of  the  building  so  erected 
...  (2)  If  any  snoh  builder,  owner,  or  occupier 
refuses  to  pay  the  fees,  they  may  be  recovered  in  a 
summary  manner  ou  its  being  shown  to  the  satisfaction 
of  the  court  that  a  proper  bill  specifying  the  amount  of 
the  fees  was  delivered  to  him  or  sent  to  him  in  a  regis- 
tered letter  addressed  to  his  last  known  residence. 

The  amounts  claimed  by  the  respondent  were 
fees  to  which  he  was  entitled  under  part  1  of  the 
3rd  schedule  of  the  Act. 

The  roofs  of  the  houses  in  respect  of  which  the 
summonses  were  issued  had  been  covered  in  prior 
to  the  end  of  Dec.  1899,  and  the  respondent 
delivered  to  John  Lawrence  proper  bills  specify- 
ing the  amount  of  the  fees  to  which  the  respon- 
dent was  entitled  in  respect  of  the  houses,  and 
demanded  them  from  John  Lawrence  at  various 
times  (from  the  17th  Jan.  1900  to  the  10th  Sept. 
1900. 

On  several  occasions  subsequent  to  the  delivery 
of  the  bill  to  John  Lawrence,  the  respondent 
requested  payment  of  the  fees  from  him,  but  he 
did  not  and  has  not  since  paid  any  part  thereof 
although  frequent  promises  were  made  by  him  to 
make  the  payments,  and  on  or  about  the  2nd  July 
1900  he  caused  to  be  sent  to  the  respondent  notice 
of  his  insolvency. 

On  the  20th  Oct  1900  the  respondent  delivered 
to  the  appellant  proper  bills  specifying  the 
amount  of  the  fees  and  demanded  payment 
thereof  from  the  appellant. 

On  behalf  of  the  appellant  it  was  contended  that 
the  fees  in  question  became  payable  by  the  appel- 
lant (if  at  all)  immediately  upon  John  Lawrence 


making  default  in  payment  thereof,  and  that  John 
Lawrence  made  default  in  Jan.  1900.  That  the 
respondent's  complaints  were  not  laid  within  six 
calendar  months  from  the  time  when  the  respon- 
dent became  entitled  (if  at  all)  to  receive  the  fees 
nor  were  they  laid  within  six  months  from  the 
time  when  John  Lawrence  made  default,  and  were 
therefore  not  laid  within  the  time  limited  for 
the  commencement  of  summary  proceedings  by 
sect.  11  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Yict.  c.  43),  and  that  each  of  the  sum* 
mouses  should  be  dismissed. 

On  behalf  of  the  respondent  it  was  contended 
that  the  respondent's  complaints  were  laid  within 
six  months  from  the  time  when  proper  bills 
specifying  the  amount  of  the  fees  were  delivered 
to  the  appellant,  and  that  the  date  upon  which 
the  bills  were  delivered  to  the  appellant  was  the 
time  from  which  the  six  moaths  period  mentioned 
in  sect.  11  of  the  Summary  Jurisdiction  Act  1848 
commenced  to  run. 

The  magistrate  held  that  the  true  construction 
of  sect.  157  of  the  London  Building  Act  1894 
was  that  the  appellant  became  liable  to  pay  the 
fees  on  the  delivery  to  him  of  the  respondent's 
bills  on  the  20th  Oct.  1900,  and  that  consequently 
the  respondent's  complaints  were  laid  within  six 
months  from  the  time  when  the  matters  of  the 
complaints  arose,  and  he  ordered  the  appellant  to 
pay  the  amounts  claimed. 

Macmorran,  K.O.  and  R.  C.  Glen  for  the 
appellant. — The  whole  question  here  turns  upon 
the  true  construction  of  sect.  157  of  the  London 
Building  Act  1894.  Although  by  sub-sect  2  the 
sending  of  a  proper  bill,  specifying  the  amount  of 
the  fees  is  made  a  condition  precedent,  that  does 
not  extend  the  period  within  which  the  fees  can 
be  recovered.  The  time  within  which  proceed- 
ings must  be  taken — viz.,  six  months — is  provided 
by  sect.  11  of  the  Summary  Jurisdiction  Act  1848 
(11  &  12  Yict.  c.  43).  The  matter  of  complaint 
arises  when  the  district  surveyor  is  entitled  to 
recover  his  money.  The  fact  that  the  district 
surveyor  has  to  send  in  his  bill  makes  no  differ- 
ence, and  cannot  extend  the  period  of  limitation. 
The  fees  that  are  payable  are  regulated  by 
sect.  154  of  the  Act  of  1894,  and  so  it  is  known 
by  the  person  liable  what  are  the  amounts  pay- 
able. The  magistrate  held  that  this  case  was 
covered  by  the  case  of  Labahnondiere  v.  Addison, 
(1  El.  &  El.  41).  It  was  there  held  that  where 
expenses  in  respect  of  a  dangerous  structure  were 
recoverable  from  the  owner  under  18  &  19  Viot. 
o.  122,  the  matter  of  complaint  was  the  non-pay- 
ment of  the  exposes,  and  therefore  the  six 
months  limited  by  11  &  12  Yict.  c.  43  ran  from 
the  demand  for  payment  and  the  refusal,  and  not 
from  the  completion  of  the  work.  The  present 
case,  however,  is  quite  different  from  that  which 
was  commented  upon  in  Pool  cmd  Forden  High- 
way Board  v.  Gunning  (46  L.  T.  Rep.  163).  There 
it  was  held  that  the  six  months'  limit,  within 
which  a  complaint  must  be  preferred  to  recover 
extraordinary  expenses  under  sect.  23  of  the 
Highways  and  Locomotives  Amendment  Act 
1878  must  be  reckoned  from  the  date  of  the 
surveyor's  certificate,  and  not  from  the  time  that 
payment  is  demanded.  That  case  accentuates  our 
point  that  in  construing  a  statute  a  construction 
should  not  be  taken  which  enables  a  creditor  to 
extend  the  period  within  which  he  oan  take  pro- 
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ceedings  to  recover  a  sum  due  to  him.  The  same 
principle  was  acted  upon  by  the  Court  of  Appeal 
in  Hornsey  Local  Board  v.  Monarch  Investment 
Building  Society  (61  L.  T.  Rep.  867;  24  Q.  B. 
Div.  1).  The  period  of  limitation  ought  to 
run  from  the  time  the  district  surveyor  was 
entitled  to  demand  his  money — namely,  within 
fourteen  days  of  the  covering  in  of  the  roof.  In 
a  case  like  the  present,  where  proceedings  are 
taken  against  the  owner  or  occupier  owing  to  the 
builder's  default  under  sect.  154,  the  time  must 
begin  to  run  when  default  is  made  by  the 
builder.  Once  the  statutory  time  has  begun  to 
run  against  the  builder  it  begins  to  run  against 
both  the  others,  the  owner  and  the  occupier. 
They  referred  to 

Tubb  v.  Good,  22  L.  T.  Bep.  885 ;  L.  Bop.  5  Q.  B. 
443. 

Shearman  (Rtiegg,  K.C.  with  him)  for  the 
respondent. — The  matter  of  complaint  cannot 
arise  against  the  owner  until  a  bill  in  conformity 
with  sect.  157  (2)  has  been  delivered  to  him.  He 
referred  to 

Labdlmondiere  v.  Addison,  1  £1.  ft  El.  41. 

A  somewhat  analogous  case  arose  in  Jacomb  v. 
Dodgson  (7  L.  T.  Bep.  674;  3  B.  &  S.  461)  where 
expenses  incurred  bv  a  board  of  health  were 
recoverable  summarily,  and  where  the  person 
upon  whom  the  expenses  were  apportioned  did 
not  appeal  within  three  months,  the  apportion, 
ment  was  to  be  binding  and  conclusive.  It  was 
there  held  that  the  six  months  limit  for  proceed- 
ing summarily  only  began  to  run  from  toe  expi- 
ration of  the  three  months.  Cockburn,  (£j. 
said :  "  During  these  three  months  the  local  board 
cannot  enforce  their  remedy,  and  it  remains  in 
abeyance,  and  to  suppose  it  to  form  a  portion  of 
the  six  months  would  be  to  place  this  class  of 
oases  in  a  different  category  from  all  others." 
Here  until  the  bill  has  been  delivered  to  the  owner 
or  occupier  no  proceedings  could  be  taken.  In 
Hornsey  Local  Board  v.  Monarch  Investment 
Building  Society  (sup.)  the  words  in  the  statute 
(37  &  38  Yict.  c.  57)  are  "next  after  a  present 
right  to  receive  the  same  shall  have  accrued,"  and 
as  Lopes,  L.  J.  points  ont  in  his  judgment,  "  the 
words  are  'present  right  to  receive'  and  not 
'present  right  to  recover';  and  it  is  to  be 
observed  that  the  right  to  receive  may  exist 
though  the  exact  sum  to  be  received  is  not 
ascertained."  It  is  only  after  the  default  by  the 
builder  that  the  district  surveyor  is  entitled  to 
receive  from  the  owner  or  occupier,  and  he  cannot 
lay  his  complaint  until  he  has  gone  through  the 

Jrooedure  required  by  sect.  157  (2)  of  the  Aot  of 
894.  Bowen,  J.  in  Pool  and  Forden  Highway 
Board  v.  Gunning  (sup.)  says :  "  I  think  the  date 
of  the  surveyor's  certificate  is  the  time  at  which 
the  complaint  arises."  There  the  certificate  had 
to  be  given  to  the  authority  before  proceedings 
were  taken. 

Maemorran,  K.C.  in  reply. 

Lord  Alvbestonk,  C.J. — In  my  opinion,  this 
case  is  one  of  very  considerable  difficulty,  but, 
after  the  best  consideration  I  can  give,  I  do  not 
see  my  way  to  interfere  with  the  decision  of  the 
magistrate.  Certainly  not  as  regards  the  whole, 
but  for  reasons  which  I  will  explain  in  a  moment, 
it  is  possible  that  another  view  may  be  taken  by 
the  Court  of  Apptal.    A*  to  part  of  these  sum- 


monses, the  question  might  have  to  be  further 
investigated.  Now,  I  do  not  want  to  decide  any 
more  than  is  really  necessary  for  this  case, 
because,  as  I  have  said,  I  think  the  matter  is 
one  of  very  great  difficulty.  I  can  quite  conceive 
a  state  of  circumstances  arising  where  very 
general  considerations  might  have  to  apply.  The 
roofing  of  the  houses  in  this  case  was  completed 
in  Dec.  1899,  and  I  understand  it  is  agreed  by 
both  parties  that  at  some  date  after  the  expira- 
tion of  fourteen  days  from  Dec.  1899 — which,  at 
any  rate,  would  not  be  later  than  the  14th  Jan. 
1900 — the  surveyor  did  become  entitled  to  the 
fees  that  are  now  claimed.  Between  the  17th  Jan. 
1900  and  the  10th  Sept.  he  delivered  the  bills 
specifying  the  amount  of  the  fees  contemplated 
by  sub-sect.  2  of  sect.  157  of  the  London  Building 
Act  1894  to  the  builder,  whose  name  was  Law- 
rence. On  the  2nd  July  Lawrence  became  insol- 
vent, and  on  the  8th  Nov.  1900  the  summonses 
were  taken  out  against  the  owner.  Now,  it  is 
necessary  for  us  therefore  to  consider  whether 
the  six  months  ran  from  the  14th  Jan.  at  the 
latest  in  the  year  1900,  or  whether  they  ran  either 
from  the  dates  when  the  bills  were  given  to  the 
builder— in  which  case  some  of  the  summonses 
would  be  ont  of  time— or  whether  they  ran  from 
the  date  of  the  notice  to  the  owner,  which,  I 
think,  if  I  remember  rightly,  was  the  20th  Oct. 
1900,  in  which  case  none  of  the  summonses  would 
be  out  of  time.  The  material  words  for  our  con- 
sideration, there  being  no  specific  direction  in  the 
statute,  are  the  words  in  sects.  11  and  12  Yict.  c. 
43.  They  are :  "  Such  complaints  shall  be  made 
and  such  informations  shall  be  laid  within  six 
calendar  months  from  the  time  when  the  matter 
of  such  complaint  and  information  respectively 
arose."  I  think  it  would  be  quite  possible  to 
hold  that  the  matter  of  such  complaint  and  infor- 
mation arose  generally  when  there  was  a  neglect 
to  pay  the  fees  after  fourteen  days.  I  mean 
it  is  quite  possible  to  take  the  view  that  when 
money  becomes  payable  at  a  given  date  or  on  a 
given  event  the  matter  of  such  complaint  and 
information  respectively  arises  then.  But  I  think 
we  cannot  hold  that  the  whole  matter  is  clearly 
ascertained  at  that  date.  In  the  first  place,  at 
any  rate  with  regards  of  some  of  the  fees  under 
this  Aot,  and  possibly  with  regard  to  the  fees  in 
this  case,  they  are  a  matter  of  calculation  which 
require  skilled  ability  and  training  in  order  to 
arrive  at  them.  It  is  quite  plain,  as  Mr.  Shearman 
pointed  out,  that  some  fees  are  for  special  services, 
and  it  would  be  required  to  know  now  much  the 
man  himself  had  done.  Therefore  I  think  we 
cannot  say  that  at  fourteen  days  from  the  roofing 
in  the  amount  was  ascertained  or  ascertainable 
by  the  person  who  had  to  pay.  Under  those 
circumstances  I  think  that  the  principle,  and  I 
will  say  no  more  than  the  principle,  which  was 
enunciated  in  the  judgment  of  Field  and  Bowen, 
JJ.  in  the  case  of  the  Pool  and  Forden  Highway 
Board  v.  Gunning  (46  L.  T.  Bep.  163)  applies— 
namely,  that,  at  any  rate,  at  that  tune  the  amount 
could  not  be  so  ascertained  as  to  enable  thejdsbtor 
to  pay.  Unfortunately,  that  does  not,  again, 
enable  us  to  decide  the  question  because  we  nave 
to  consider  the  rights  of  two  people.  As  against 
the  builder,  assuming  I  am  right,  the  time  would 
run  from  when  the  bills  were  sent  in  to  him,  and 
Mr.  Shearman  says  that  inasmuch  as  the  owner 
has  not  to  pay  until  there  is  default  by  the 
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builder  and  inasmuch  as  the  owner  does  not  know 
what  he,  the  owner,  has  to  pay,  or  may  not  know 
until  a  notice  has  been  served  upon  him,  sub- 
sect  2  of  sect.  157  makes  it  impossible  to  bring 
proceedings  at  all  until  that  notice  has  been  sent, 
and  that,  therefore,  the  six  months  ought  to  run 
from  that  period.    In  support  of  his  contents  n 
he  cites  the  case   of  Labalmondiere  v.  Addison 
(1  El.  &  El.  41),  where,  undoubtedly,  they  did 
decide  that  the  six  months  only  ran  from  tbe 
time  of  making  the  demand.    But  I  think  tbat 
that  is  obviously  a  case  in  which  tbe  principle  of 
the  decision  was  that  the  default  could  not  be  ascer- 
tained, or  the  failure  to  fulfil  the  legal  obligation 
take  nlace,  until  the  demand.    Therefore  1  may 
say  I  nave  very  little  doubt  in  coming  to  the  con- 
clusion that,  at  any  rate,  the  six  months  did  not 
run  until  a  bill  had  been  delivered  to  the  builder. 
That  would  prevent  us  from  being  able  to  accede 
to  the  whole  of  the  argument  for  the  appellants, 
because  with  regard  to  some  of  the  summonses  it 
is  admitted  that  the  bills  were  not  served  upon 
the  builder  until  a  period  less  than  six  months 
before  the  8th  Nov.,  the   date  when   the  sum- 
monses were  taken  out.    I  have  had  still  further 
difficulty  in  coming  to  the  conclusion,  but,  after 
consideration,  I  feel  that  I    must  express  my 
opinion  that  the  time  does  not  run  as  against  tbe 
owner  until  he  has  received  a  bill  under  sub- sect.  2. 
It  seems  to  me  that  we  have  to  consider  when 
there  is  a  default,  and  I  do  not  think  that  we  can 
lay  down  any   general    principles  which  would 
exclude  cases  where  the  owner  really  may  not 
know  what  has  happened.    Part  may  have  been 
paid— or  it  does  not  to  my  mind  follow  that 
because  a  builder  has  not  paid,  that  of  necessity 
tbe  whole  amount  may  be  due  from  the  owner, 
i       But  in  any  event  I  think  that,  prima  facie,  the 
evidence  of  the  neglect  and  default  of  the  builder 
will  be  a  neglect  and  default  to   pay  after  a 
bill  has  been  delivered.    I  cannot  say  on  the  facts 
before  me  that  there  was  such  evidence  of  default 
as  would  justify  the  six  months  commencing  to 
run,  the  matter   of   complaint  thete  being  the 
neglect  of  the  owner  to  pay  after  the  default  of 
the  builder.    Therefore  I  come  to  the  conclusion 
with  hesitation,  and  being  quite  conscious  of  the 
fact  that  wiser  minds  may  take  different  views, 
that  we  are  not  able  in  this  case  to  say  that  any 
of  these  complaints  were  too  late.    I  do  not  wish 
to  decide  more  than  that,  because,  as  I  have  said, 
I  can  imagine  such  a  state  of  circumstances  that 
general  principles  might  make  it  wholly  inequit- 
able  that    any  summonses    should    be  brought 
against  either  owner  or  occupier      Now,  I  have 
only  to  deal  with  the  principal  argument  which 
was  pressed  yesterday  by  Mr.  Glen  and  to-day  by 
Mr.   Macmorran — namely,  that   it  would  be  a 
great  hardship  upon  an  owner,  because,  in  this 
particular  case,  and  very  likely  in  many  cates,  tbe 
whole  obligation    to     pay    these   charges   and 
expenses  is  thrown  upon  the  builder,  and  in  this 
case,  and  in  many  cases,  he  may  have  to  pay 
twice  over.    I  think,  when  you  come  to  examine 
that,  although,  of  course,  in  one  sense  it  is  a  hard- 
ship, it  is  not  a  hardship  which  ought  to  lead  us 
to  put  any  different  construction  upon  the  Act. 
The  fact  that  these  fees  are  due  from    owner, 
builder,  and  occupier  is  known  to  everybody,  and 
must  be  known  to  everybody.     Thy  owner  need 
not  enter  into  a  contract  whereby  he  relies  upon 
tbe  builder  to  indemnify  him  against  these  fees, 
Mjlo.  Cab.— Vol.  XX. 


and  he  need  not,  under  suoh  a  contract,  pay  the 
full  amount  without  being  satisfied  tna£  his 
liability  as  owner  has  been  discharged  by  the 
builder  having  to  pay  these  fees.  I  cannot  see 
that  the  contractual  relations  between  the  builder 
and  the  owner  ought  to  affect  the  rights  of  the 
surveyor  to  recover  the  fees.  For  these  reasons  I 
have  come  to  the  conclusion  that  we  ought  to 
affirm  the  decision  of  the  magistrate  in  regard  to 
all  the  summonses.  If  it  shall  turn  out  that  I  am 
wrong,  then  I  think  we  ought  to  affirm  the  deci- 
sion of  the  magistrates,  so  far  as  it  relates  to  all 
summonses  which  were  brought  within  six  months 
of  the  delivery  of  the  bill  to  the  builder. 
Lawbahce,  J  .-I  agree.     Appe(d  dUmUted, 

Solicitors :  West,  King,  Adams,  and  Co. ;  H.  0. 
Barnard. 


Monday,  May  6, 1901. 

(Before  Lord  Alvbrstone,  C.J.  and 
Lawrance,  J.) 
South  London  Electric  Supply  Corpora- 
tion (apps.)  v.  Perrin  (resp.).  (a) 
Metropolis  —  Black  smoke  —  Nuisance  —  Public 

Health  (London)  Act  1891  (54  &  55  Vict  c.  76), 

s.  24  (6). 
In  order  to  support  a  conviction  under  sect.  24  (b) 

of  the  Public  Health  (London)  Act  1891,  it  is 

not  necessary  to  show  that  any  particular  person 

or  property  has  been  affected  by  the  black  smoke. 
Case  stated  on  ten  complaints  under  the  Public 
Health  (London)  Act  1891,  preferred  by  the 
respondent  against  the  appellants. 

The  first  complaint  charged  that  at  the  pre- 
mises occupied  by  the  appellants  the  following 
nuisance  existed  after  notice  had  been  duly  served 
on  them  by  the  respondent,  to  wit  a  chimney  (not 
being  a  chimney  of  a  private  dwelling-house)  that 
did  on  the  1st  Nov.  1900  send  forth  Dlack  smoke 
in  such  quantity  as  to  be  a  nuisance,  and  that  the 
appellants  did  unlawfully  make  default  in  com- 
plying with  the  requisitions  of  the  notioe  within 
the  time  specified,  and  that  the  nuisance  was 
caused  by  the  act,  default,  or  sufferance  of  the 
appellants,  contrary  to  the  provisions  of  the 
Public  Health  (London)  Act  1891. 

The  other  nine  complaints  were  in  like  terms, 
except  that  each  stated  a  different  date — namely, 
the  2nd,  5th,  6th,  7th,  8th,  10th,  12th,  13th,  and 
14th  Nov. 

At  the  hearing   of   these  complaints  it  was 

{>roved  that  black  smoke  issued  from  the  appel- 
ants'  chimney,  which  was  180ft.  high,  on  the 
days  alleged  in  the  complaints,  at  various  times 
varying  from  eight  minutes  to  one  hour,  and  from 
six  occasions  to  one  occasion  on  each  day. 

No  witness  stated  that  the  black  smoke  was  a 
nuisance  to  himself. 

On  behalf  of  the  appellants  it  was  contended 
that  in  the  absence  of  affirmative  evidence  that  a 
nuisance  to  some  person  or  property  was  created 
by  the  black  smoke,  the  offences  charged  were  not 
made  out. 

The  magistrate  on  the  evidence  came  to  the 
conclusion  that  the  black  smoke  on  each  of  the 
days  amounted  to  a  nuisance,  and  he  accordingly 
convicted  the  appellants. 

•a)  Reported  by  W  dm  B.  Herbert,  Esq.,  Barriefr-at-Lftw. 
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By  the  Public  Health  (London)  Act  1891  (54  & 
55  Vict.  c.  76),  s.  24: 

(b)  Any  chimney  (not  being  the  chimney  of  a  private 
dwelling-house)  lending  forth  blaok  smoke  in  raoh 
a  quantity  u  to  be  a  nuisance ;  shall  be  nuisances  liable 
to  be  dealt  with  summarily  under  this  Act. 

Cripfs,  K.O.  (Scott  Fox,  K.C.  and  8.  Fleming 
with  him)  for  the  appellants. — This  was  a  con- 
viction nnder  sect.  24  (b)  of  the  Public  Health 
(London)  Act  1891,  and  the  provisions  of  that 
sub-section  are  not  complied  with  merely  by 
showing  that  black  smoke  is  coming  ont  of  a 
chimney  for  a  given  time.  Something  else  most 
be  shown — namely,  that  such  a  quantity  is  sent 
forth  "  as  to  be  a  nuisance  either  to  a  person  or 
to  property."  There  must  be  some  evidence  that 
annoyance  has  been  caused  or  evidence  of  a 
nuisance  at  common  law.  There  is  a  great  differ- 
ence between  sub-sects,  (a)  and  (b)  of  sect.  24,  but 
this  is  a  prosecution  under  (b).    He  referred  to 

Stanley  v.  Famdale,  56  J.P.  709 ; 

Btinson  v.  Browning,  13  L.  T.  Rep.  799 ;  L.  Rep. 

10.P.321; 
Hill  v.  Somerset,  51  J.P.  742. 

Avory,  K.C.  and  Lowenthal  for  the  respondent 
Lord  Alvebstone,  O.J.— I  must  not  be  thought 
to  say  that  a  magistrate  must  convict  merely 
because  black  smoke  was  issuing  out  of  the 
chimney.  On  the  other  hand,  I  am  clearly  of 
opinion  that  it  is  not  necessary  to  show  that  a 
particular  individual  or  particular  property  has 
been  affected  by  the  blaok  smoke.  The  magis- 
trate has  found  as  a  fact  that  the  black  smoke  on 
each  of  the  days  amounted  to  a  nuisance.  I  think 
that  the  magistrate  was  entitled  to  find  that  this 
was  not  one  isolated  fact,  but  that  on  ten  days 
out  of  fourteen  black  smoke  was  issuing  from 
this  chimney.  If  it  had  been  on  one  day  only  he 
might  have  found  that  there  was  no  nuisance, 
but  he  has  found  that  on  one  day,  as  well  as  on 
others,  the  blaok  smoke  came  out.  It  is  impos- 
sible to  argue  that  there  should  be  no  conviction. 
The  magistrate  was  justified  in  his  finding,  and 
we  cannot  say  that  he  was  wrong  in  coming  to 
that  conclusion.  I  feel  sure  that  the  magistrate 
would  not  have  convicted  for  one  event,  on  one 
day,  by  accident ;  but  it  is  quite  different  where 
the  events  are  continuous. 

Law»ahc«.  J.  concurred.    Appeal  dUmtmtiL 

Solicitors :  Firth  and  Co. ;  Miller,  Smith,  and 
Bell. 


Tuesday,  May  7, 1901. 
(Before  Lord  Alvebstone,  O.J.  and 
La.wba.nce,  J.) 
Edgab  (app.)  v.  Spain  (reap.),  (a) 
Animal — Slaughter  of—"  Brought  to  or  delivered 
at    such    mace    for    the    purpose    of    being 
slaughtered*9  —  Cruelty    to  Animals  Act    1849 
(12  &  13  Vict.  c.  92),  s.  8. 
The  respondent,  a  licensed  horse  slaughterer,  pur- 
chased  a  mare  for  10s. ,  for  working  which  the 
seller  had  been  fined,  and  sent  it  by  his  servant 
to  his  premises  licensed  for  the  slaughter  of 
such  animals.     He  entered  it  in  his  statutory 
register  "...     bought    .    .    .    brown  mare 

(a>  Exported  by  W.  de  B.  Hxkbcbt,  Esq.,  Barriiter-»t-L*w 


to  kitt  for  10s,"  The  mare  was  kept  on  those 
premises  for  nine  days,  and  after  being 
cautioned,  the  respondent  had  cut  the  hair  from 
its  neck. 
Held,  that  the  mare  had  been  brought  to  (he 
premises  for  the  purpose  of  being  slaughtered 
within  sect.  8  of  the  Cruelty  to  Animals  Act 
1849. 

Case  stated  upon  two  informations  preferred  by 
the  appellant  against  the  respondent  under  sect.  8 
of  11  &  12  Yiot.  c  92,  charging  him  that  he,  being 
a  person  licensed  to  slaughter  horses  under  the 
statute,  did  omit  to  cutoff  the  hair  from  the  neck 
of  a  certain  mare  immediately  upon  such  mare 
being  brought  to  or  delivered  at  his  premises  for 
the  purpose  of  being  slaughtered,  ana  omitted  to 
do  so  for  one  day  thereafter ;  and  also  that  he 
did  not  within  three  days  from  the  time  of  the 
mare  being  so  brought  to  or  delivered  at  the 
premises  kill  or  cause  to  be  killed  the  mare,  and 
omitted  to  do  so  for  nine  days  thereafter. 

At  the  hearing  the  following  facts  were  proved 
or  admitted : — 

The  respondent  was  a  licensed  horse  slaughterer, 
and  on  the  22nd  Nov.  1900,  in  a  street  he  bought 
the  mare  in  question  for  the  sum  of  10s.  which 
was  knacker  price,  for  working  which  the  seller 
had  the  day  before  been  fined.  The  respondent's 
own  servant  led  it  straight  to  the  respondent's 
premises,  licensed  for  the  slaughter  of  such 
animals. 

In  the  register  kept  by  the  respondent,  as  the 
statute  directs,  on  the  licensed  premises,  the 
following  entry  of  the  transaction  was  made  on 
the  23rd  Nov.  1900:  "Nov.  22,  1900,  bought  of 
D.  Huckstep,  Southwood,  carrier,  brown  mare  to 
kill,  for  10s?' 

Upon  the  visit  of  the  appellant,  on  the  23rd 
Nov.  1900,  to  the  premises  of  the  respondent  he 
found  that  the  hair  had  not  been  cut  off  from  the 
neck  of  the  mare,  and  he  informed  the  respondent 
that  he  had  not  complied  with  the  statute  in 
omitting  to  do  so  immediately  the  mare  was 
brought  on  the  premises,  and  after  this  caution 
the  hair  was  out  off  the  next  morning.  The  mare 
was  however  kept  on  the  premises,  and  was  not 
killed  within  three  days  as  provided  by  the 
statute,  although  requested  to  do  so  by  the 
appellant,  the  respondent  giving  as  his  reason 
for  not  doing  so  that  he  had  already  more  horse- 
flesh meat  than  he  could  find  a  market  for. 

The  respondent  did  not  kill  the  mare  until  nine 
days  after  it  had  been  delivered  as  aforesaid. 

On  behalf  of  the  respondent  it  was  proved  that 
D.  Huckstep  did  not  sell  the  animal  for  the 
purpose  of  being  slaughtered  by  the  respondent, 
but  that  the  respondent  could  do  as  he  liked  with 
it. 

It  was  argued  on  behalf  of  the  appellant  that  it 
must  be  assumed  on  the  facts  that  the  mare  was 
brought  to  and  delivered  at  the  licensed  premises 
for  the  purpose  of  being  slaughtered,  irrespective 
of  the  fact  that  there  was  no  expressed  condition 
made  that  the  mare  should  be  slaughtered,  such 
condition,  whether  expressed  or  not  expressed, 
being  irrelevant  to  the  issue,  which  was  deter- 
mined by  the  facts  proved  relating  to  the  con- 
dition of  the  mare,  the  amount  of  purchase  money, 
the  entry  in  the  register,  the  cutting  off  the  hair, 
and  the  keeping  the  animal  on  the  licensed  pre- 
mises unti'  it  was  slaughtered. 
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On  behalf  of  the  respondent  it  was  contended 
that  the  words  brought  to  or  delivered  at  such 
place  for  the  purpose  of  being  slaughtered,  in 
sect.  8,  referred  to  a  direction  given  by  the  sender, 
and  not  to  the  intention  with  which  the  buyer 
might  receive  the  horse,  and  that  in  the  absence 
of  any  direction  by  the  sender,  the  statute  leaves 
the  receiver  at  liberty  to  slaughter  the  horse  or 
not  as  he  thinks  fit. 

The  justices  were  of  opinion  that  the  respondent 
was  not  bound  by  the  provisions  of  sect.  8  for  the 
reasons  advanced  on  his  behalf,  and  they  dismissed 
both  informations. 

By  the  Cruelty  to  Animals  Act  1849  (12  &  13 
Vict  c.  92),  s.  8  : 

Every  person  keeping  or  using  or  acting  in  the 
management  of  any  plaoe  for  the  purpose  of  slaughtering 
bones  or  other  cattle  (not  intended  for  batcher's  meat) 
■hall,  immediately  upon  any  horse  or  cattle  being  brought 
to  or  delivered  at  each  place  for  the  purpose  of  being 
slaughtered,  cat  off  or  cause  to  be  out  off  the  hair  from 
the  neck  of  snob  horse  or  other  cattle,  and  within  three 
days  from  the  time  of  such  horse  or  other  cattle  being 
brought  or  delivered  as  aforesaid  shall  kill  or  cause  to 
be  killed  the  said  hone  or  other  cattle,  and,  until  such 
hone  or  other  cattle  shall  be  killed,  shall  supply  such 
bone  or  other  cattle  with  sufficient  quantity  of  fit  and 
wholesome  food  and  water;  and  if  any  other  person 
keeping  or  using  or  acting  in  the  management  of  any 
such  place  shall  neglect  or  omit  to  oat  or  cause  to  be 
cut  off  the  hair  of  the  neck  of  such  horse  or  other  cattle, 
or  to  kill  or  cause  to  be  killed  any  such  horse  or  any 
other  cattle  within  the  time  above  limited,  or  shall 
neglect  or  omit  to  supply  a  sufficient  quantity  of  fit  and 
wholesome  food  and  water  to  such  horse  or  other  cattle 
as  aforesaid,  every  such  person  shall  on  conviction  of 
any  or  either  of  the  said  offences  be  liable  to  a  penalty 
not  exceeding  51. 

Colam  for  the  appellant. 

The  respondent  did  not  appear. 

Lord  Alvebstokb,  C.J.— In  this  case  if  there 
was  any  real  question  as  to  the  object  with  which 
the  horse  was  taken  to  the  premises  of  the 
respondent,  whether  it  was  taken  there  to  be 
slaughtered  or  not,  I  think  some  difficulty  might 
arise.  But  it  is  obvious  in  this  case  that  the 
horse  was  sold  to  the  respondent  for  the  very 
purpose  of  having  it  slaughtered,  and  the  very 
excuse  given  by  the  respondent  that  he  had  de- 
ferred slaughtering  it  because  he  could  not  find  a 
market  for  the  supply  of  horseflesh  already  on 
his  hands,  shows  that  he  knew  perfectly  well  the 
object  with  which  the  horse  was  sold  to  him.  The 
regulations  under  this  Act  are  provided  in  the 
interests  of  public  health  as  well  as  considera- 
tions of  humanity.  The  case  must  be  remitted  to 
the  justices  to  convict. 


Lawbauce,  J. — I  agree. 
Solicitor:  8.  Q.Polhtil. 


Appeal  allowed. 


Wednesday,  May  8, 1901. 

(Before  Lord  Alvebstone,  C.J.  and 

Lawbakce,  J.) 
Pickpobd  (app.)  v.  Cobsi  (resp.)  (a) 
Pawnbrokers — Pledge  of  stolen  goods  with  pawn- 
broker— Conviction  of  pawner  for  larceny  of 
goods — Liability  of  pawner  to  charge  of  unlaw- 
ful pawning  after  conviction  for  larceny — Autre 
fois  convict— Pawnbrokers  Act  1872  (35  &  36 
Vict  c.  93),  s.  33. 

The  fact  that  a  person  has  been  convicted  of  lar- 
ceny of  goods  which  he  has  stolen  and  pawned, 
does  not  prevent  proceedings  from  being  after- 
wards taken  against  him  under  sect.  33  of  the 
Pawnbrokers  Act  1872,  for  the  offence  of 
knowingly  and  designedly  pawning  goods  the 
property  of  another  person ;  and  consequently , 
where  a  person  who  has  stolen  goods  and  has 
pawned  the  same  with  a  pawnbroker,  has  been 
convicted  of  larceny  of  the  goods,  he  may,  not- 
withstanding such  conviction  for  larceny,  be 
afterwards  charged  with  and  convicted  under 
that  section  of  the  offence  of  unlawfully  pawning 
the  stolen  goods. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Worship-street  Police-court  in 
the  metropolis. 

At  a  court  of  summary  jurisdiction  held  at  the 
Worship-street  Police-court  on  the  24th  and 
31%t  Jan.  1901,  an  information  dated  the  18tb 
Jan.  1901  was  preferred  by  the  appellant  against 
Antonio  Corsi  (the  respondent)  under  sect.  33  of 
the  Pawnbrokers  Act  1872,  charging  that  the 
respondent  on  the  5th  Jan.  1901  had  knowingly 
and  designedly  pawned  with  the  appellant,  being 
a  pawnbroker  within  the  meaning  of  the  Pawn- 
brokers Act  1872,  two  rings,  being  the  property 
of  one  Constance  Biddulph,  the  respondent  not 
being  employed  or  authorised  by  the  said  Con- 
stance Biddulph  to  pawn  the  same. 

This  information  was  heard  and  determined  by 
the  magistrate  and  was  dismissed  by  him. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  either  admitted  or  proved  in 
evidence : — 

The  appellant  was  a  licensed  pawnbroker  with- 
in the  meaning  of  the  Pawnbrokers  Act  1872. 

On  the  5th  Jan.  1901  the  respondent  pledged 
with  the  appellant  two  rings  for  61.  then  advanced 
by  the  appellant  to  the  respondent  on  the  security 
thereof,  which  rings  had  been  stolen  by  the 
respondent  at  the  Avenue  Studios,  where  he  was 
employed,  and  which  were  the  property  of  Con- 
stance Biddulph. 

On  the  16th  Jan  1901  the  owner  of  the  rings 
charged  the  respondent  at  the  Westminster  Police- 
court  with  stealing  the  two  rings  on  a  day  prior 
to  the  5th  Jan.  1901.  The  respondent  was  con- 
victed and  was  thereupon  bound  over  by  recog- 
nisance in  the  sum  of  10Z,  to  come  up  for  judg- 
ment if  called  upon. 

The  appellant  declining  to  give  up  the  rings 
the  owner,  on  the  16th  Jan.  1901,  issued  against 
the  appellant  a  summons  under  the  Metropolitan 
Police  Courts  Act  1839  (2  &  3  Yict.  c.  71),  s.  27, 
for  unlawfully  refusing  and  neglecting  to  deliver 
the  two  rings  to  her.  This  summons  was  heard 
on  the  22nd  Jan.  1901  at  the  Westminster  Police- 
court,  when  the  appellant  was  ordered  to  deliver 

(a)  Reported  by  W.  W.  Oeb,  Esq..  Bmrrister-etXew. 
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the  two  rings  to  the  owner  on  payment  by  her  to 
appellant  of  the  Bum  of  31.,  and  in  compliance  with 
this  order  the  appellant  delivered  the  two  rings 
to  the  owner  and  received  the  above  sum  of  Si. 
from  her. 

The  respondent  had  not  repaid  the  above  sum 
of  61.  advanced  by  the  appellant  on  the  security 
of  the  rings  or  any  part  thereof. 

It  was  contended  for  the  appellant  that  the 
conviction  for  larceny  of  the  rings  did  not 
prevent  the  respondent  being  proceeded  against 
under  sect.  33  of  the  Pawnbrokers  Act  1872. 

No  one  appeared  for  the  respondent. 

The  magistrate  was  of  opinion  that  the  respon- 
dent, having  been  convicted  of  larceny  of  tbe 
rings,  was  not  liable  to  be  convicted  of  another 
criminal  offence  in  respect  of  the  same  property 
and  upon  the  same  facts  as  those  proved  upon 
the  conviction  for  larceny;  that  the  offence 
under  sect.  33  of  the  Pawnbrokers  Act  1872 
was  a  criminal  offence  inasmuch  as  a  penalty 
is  awarded,  and  the  fact  of  a  court  of  summary 
jurisdiction  having  the  power  in  addition 
to  imposing  a  penalty  to  award  to  the  pawn- 
broker any  sum  not  exceeding  the  full  value  of 
the  pledge  did  not  constitute  a  civil  remedy 
merely  for  the  purpose  of  recouping  the  pawn- 
broker for  any  loss  he  might  have  sustained 

He  therefore  dismissed  the  information. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  respondent  having  been  con- 
victed of  the  larceny  of  the  two  rings  as  aforesaid, 
he  was  thereby  discharged  from  liability  to  pro- 
ceedings under  sect.  33  of  the  Pawnbrokers  Act 
1872,  and  whether  under  the  circumstances  afore- 
said the  magistrate  was  right  in  dismissing  the 
summons  against  the  respondent. 

If  the  court  should  be  of  opinion  that  the 
summons  was  properly  dismissed,  and  that  the 
appellant  was  barred  from  proceeding  under 
sect.  33  of  the  Pawnbrokers  Act  1872,  then  the 
order  of  dismissal  was  to  stand ;  but  if  the  court 
should  be  of  a  contrary  opinion  then  the  case  was 
to  be  remitted  to  the  magistrate  with  the  opinion 
of  the  court  thereon. 

The  Metropolitan  Police  Courts  Act  1839  (2  &  3 
Vict.  c.  71)  provides : 

Sect.  27.  And  be  it  enacted,  That  if  any  goods  shall 
be  stolen  or  unlawfully  obtained  from  any  person,  or 
being  lawfully  obtained,  shall  be  unlawfully  deposited, 
pawned,  pledged,  sold,  or  exohanged,  and  oomplaint 
shall  be  made  thereof  to  any  of  the  said  magistrates, 
and  that  snob  goods  are  in  the  possession  of  any  broker, 
dealer  in  marine  stores,  or  other  dealer  in  second-hand 
property,  or  of  any  person  who  shall  have  advanced 
money  npon  the  credit  of  suoh  goods,  within  the 
metropolitan  police  distriot,  it  ehall  be  lawful  for  suoh 
magistrate  to  issue  a  summons  or  warrant  for  the 
appearance  of  suoh  broker  or  dealer,  and  for  the  pro- 
duction of  the  goods  and  to  order  such  goods  to  be 
delivered  up  to  the  owner  thereof,  either  without  any 
payment,  or  upon  payment  of  such  sum  and  at  snob  a 
time  as  the  magistrate  shall  think  fit,  <fco. 

The  Pawnbrokers  Act  1872  (35  &  36  Yict.  0.  93) 
provides: 

Sect.  33.  If  any  person  knowingly  and  designedly 
pawns  with  a  pawnbroker  anything  being  the  property 
of  another  person,  the  pawner  not  being  employed  or 
authorised  by  the  owner  thereof  to  pawn  the  same,  he 
shall  be  guilt*  of  an  offence  atgainst  this  Act,  and  shall 
beliabTe,  on  conviction  thereof  in  a  court  of  Fummary 
jurisdiction,  to  forfeit  any  sum  not  exceeding  51.,  and 


in  addition  thereto  any  sum  not  exoeeding  the  full 
value  of  the  pledge  as  ascertained  by  the  court.  The 
forfeitures  when  recovered  shall  be  applied  towards 
making  satisfaction  thereout  to  the  party  injured,  and 
defraying  the  coats  of  prosecution  as  the  court  directs ; 
but  if  the  party  injured  declines  to  accept  of  such  satis- 
faction and  costs,  or  if  there  is  any  surplus  of  the  for- 
feitures, then  the  forfeitures  or  surplus  (as  the  case  may 
be)  shall  be  paid  to  the  overseers  of  the  poor  of  tbe 
parish  or  place  where  the  offenoe  is  committed,  for  the 
use  of  the  poor  thereof. 

Avory,  K.O.  (C.  L.  Attenborougk  with  him)  for 
the  appellant. — The  question  is  whether  a  person 
is  liable  to  be  convicted  of  the  offenoe  under  the 
Pawnbrokers  Act  of  unlawfully  pledging  goods 
of  another  person  after  he  has  been  convicted  of 
the  larceny  of  the  same  goods.    The  property  in 
the  rings  did  not  pass  by  the  larceny  to  the 
respondent,  and  therefore  when  he  pawned  the 
rings  he  was  pawning  the  property  of  another 
person,  so  that  the  case  comes  expressly  within 
the  statute.    I  do  not  dispute  that  this  offence 
under  sect.  33  was  a  criminal  offence,  but  the  next 
question  is,  Gould  tbe  defendant  plead  autrefois 
convict,  and  is  the  matter  res  judicata  ?    He  could 
not  plead  autrefois  convict  because,  although  it  is 
a  criminal  offenoe,  it  is  not  the  same  criminal 
offence,  and   it   is   not   an   offenoe  necessarily 
involved  in  the  former  offenoe.    These  two  con- 
siderations cover  the  two  cases  of  autrefois  acquit 
and  autrefois  convict.    It  is  a  conclusive  answer 
to  the  plea  autrefois  convict  or  res  judicata,  that 
it  is  not  tbe  same  criminal  offence  which  forms 
the  subject  of   inquiry.     The  man  who  steals 
goods  does  not  necessarily  pawn  them ;  the  pawn- 
ing is  a  separate  and  subsequent   transaction. 
The  case  of  Fancett  v.  Bierman  (14  Times  L.  Rep. 
148)  throws  some  light  on  the  point.    There  the 
question  was  raised  whether  under  this  section 
(sect.  33)  the  pawnbroker  was  the  proper  person 
to  take  proceedings.    The  magistrate  held  that 
the  pawnbroker  was  not  the  party  injured  within 
the  meaning  of  the  Pawnbrokers  Act,  and  that 
he  had  no  right  to  take  proceedings  under  this 
section,  but  that  it  was  only  the  owner  of  the 
property  who  could  take  such  proceedings.    The 
court  overruled  that  contention,  and  said  that  the 
pawnbroker  was  the  person  injured  within  the 
meaning  of   this  section.     That  case  therefore 
decides  that  there  were  two  separate  offences,  one 
committed  against  the  owner  of  the  property  and 
a  second  offenoe  committed  against  the  pawn- 
broker.   The  object  of  this  Act  is  the  protection 
of  pawnbrokers,  and  the  object  of  this  particular 
section  is  to  give   the   pawnbroker   a    remedy 
against  any  person  who  deceives  him  by  pawning 
property  which  does   not   belong    to   him,  the 
necessary   oonsequenoe    being   that   the   pawn- 
broker ultimately  has  to  give  up  the  property, 
and  may  or  may  not  get  back  from  the  owner 
the   amount    which    he   has    advanced.      [Lord 
Alvebstonb,  C.J. — If   your  contention  is  not 
right  the  remedy  given  to  the  pawnbroker  under 
the  section  of  getting  something  back  out  of  the 
fines  would  be  taken  away.]    That  is  so,  as  the 
latter  part  of  the  section  clearly  shows.     The 
object  is  to  give  the  pawnbroker  a  remedy,  and 
also  to  give  him  some  recompense  for  the  money 
which  he  has  lost,  and  which  the  Legislature 
recognises  he  must  lose  on  property  pawned  be- 
longing to  somebody  else.  The  magistrate  thought 
that  because  the  same  evidence  was  called  to 
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prove  the  one  offence  as  was  called  to  prove  the 
other,  therefore  the  defendant  was  entitled  to  be 
aoooitted.  That  was  the  oonf  usion  in  his  mind, 
ana  it  is  very  clearly  expressed  in  the  recent  case 
of  Beg.  v.  OUis  (19  Mag.  Gas.  680;  83  L.  T.  Rep. 
251 ;  (1900)  2  Q.  B.  758).  There  a  man  was  indicted 
for  fake  pretences  and  acquitted.  A  second  indict- 
ment for  false  pretences  was  preferred  against 
him,  and  evidence  which  had  been  given  on  the 
first  trial  was  repeated  at  the  second  trial,  and  the 
question  was  whether  that  evidence  was  admis- 
sible. Darling,  J.  there  says  (19  Mag.  Gas.  at 
p.  686;  83  L.  T.  Rep.  at  p.  256;  (1900)  2  Q.  B. 
at  p.  780) :  "  It  seems  to  me,  therefore,  that  by 
the  admission  of  this  evidence  the  defendant  was 
not  bis  vexatua,  for  I  feel  sure  that  those  words 
are  not  to  be  understood  as  meaning  that  a  man 
is  not  to  be  more  than  once  annoyed  by  the  same 
evidence.  I  think  they  mean  that  he  is  not  to  be 
by  legal  process  twice  exposed  to  the  risk  of  being 
found  guilty  of  the  same  crime,  or  the  same  tort, 
or  liable  twice  to  pay  the  same  debt,  be  it  to  the 
State  or  to  his  fellow  citizen.  To  hold  otherwise 
seems  to  me  to  rule  that  evidence  which  has  been 
given  once  shall  never  be  produced  again  against 
the  same  defendant;  yet  it  is  plain  that  up  to  a 
certain  point  the  evidence  must  often  be  the 
same,  although  the  defendant  is  accused  of 
wrongs  done  to  two  distinct  persons,  and  that  in 
different  suits  or  forensic  proceedings."  So  here, 
up  to  a  certain  point  the  evidence  is  the  same ;  but 
the  evidence  necessary  to  convict  the  defendant  of 
larceny  does  not  involve  proving  that  he  has 
pawned  the  article.  He  may  be  convicted  of 
larceny  without  any  proof  that  he  has  pawned. 
He  was  guilty  of  the  offence  of  larceny  before 
he  committed  the  other  offence,  which  is  a  sepa- 
rate and  subsequent  offence.  The  magistrate  was 
wrong,  and  the  defendant  ought  to  have  been  con- 
victed of  this  second  and  subsequent  offence. 

The  respondent  did  not  appear. 

Lord  Alverstone,  G.J. — In  my  opinion  the 
learned  magistrate  ought  to  have  entertained  this 
case.  I  think  the  ground  of  our  decision  may 
be  shortly  put  in  the  way  in  which  it  has  already 
been  put  in  the  argument  for  the  appellant — 
namely,  that  this  was  a  statute  which  was  passed, 
not  only  for  the  protection  of  owners  of  goods,  but 
also  for  the  protection  of  pawnbrokers,  and  that 
the  offence  charged  is  the  offence  specified  in  the 
section,  of  knowingly  and  designedly  pawning 
Roods  which  are  the  property  of  somebody  else. 
It  would  seem  strange  that,  because  in  this  par- 
ticular case,  which  is  very  likely  the  great 
majority  of  such  cases,  the  goods  had  been  stolen 
before  they  were  pawned,  and  the  person  stealing 
them  had  been  convicted  of  the  larceny,  therefore 
the  pawnbroker  should  lose  his  right  to  such 
remedy  as  the  section  rives  him,  and  should  lose 
that  right  by  virtue  of  the  fact  that  the  owner- 
ship of  the  goods  had  been  proved  not  to  be  that 
of  the  person  who  pawned  them.  I  think  that  it 
would  require  express  words  in  the  statute  to 
make  it  an  answer  in  such  oases  to  an  offence 
under  sect  83  of  the  Act,  which  is  a  different 
offence  bo  the  larceny,  to  say  that  there  had  been 
*  previous  conviction  in  respect  of  the  depriving 
Mother  person  altogether— namely,  the  owner— 
rfhis  property  in  the  goods.  I  think  the  distinc- 
tion is  between  ttie  evidenoH  give*  to  establish 
tiftoHftnc*  fcftd  £artlj%fefc  vatte  evidence  which 


may  be  given  to  establish  a  different  offence  of 
greater  or  less  degree.    I  think,  in  this  case,  the 
learned  magistrate  ought  to  have  admitted  the 
evidence  ana  dealt  with  the  charge. 
Lawbancb,  J.— I  agree. 
Appeal  allowed.    Case  remitted  to  the  magis- 
trate to  be  dealt  with. 

Solicitors  for  the  appellant,  Altenborough  and 
Son. 


April  22  and  May  8,  1901. 
(Before  Lord  Alverstone,  G.J.  and 

Lawbancb,  J.) 
Rbx  v.  Justices  of  Sunderland,  (a) 
Licensing — Agreement  with  borough  corporation 
as  to  lapse  of  licence — Members  of  corporation 
voting  as  justices  on  grant  of  new  licence — Interest 
—Bias. 

The  corporation  of  the  borough  of  8.  entered  into 
an  agreement  with  D.  ana  D.,  brewers,  that  if 
the  latter  bought  for  10,0001.  certain  lands 
which  the  corporation  had  acquired  under  an 
improvement  scheme,  and  carried  out  the 
improvements  contemplated  by  the  corporation, 
the  latter  would  allow  the  licence  of  the  L.  Hotel, 
which  was  situate  on  the  said  lands,  to  lapse,  and 
would  covenant  not  to  apply  for  a  renewal 
thereof  and  would  repay  the  10,0002.  to  D.  and 
D.  if  the  latter  failed  to  obtain  a  new  licence 
for  certain  other  premises  belonging  to  them  in 
P.-road,  within  the  borough  of  8.  On  the 
licensing  committee  of  justices  were  several 
members  of  the  corporation.  At  the  licensing 
sessions  the  committee,  after  having  refused  four 
applications  by  other  persons  for  licences  for 
premises  in  P.-road,  granted  D.  and  D's  appli- 
cation for  a  licence  for  their  premises  there. 
This  grant  was  afterwards  confirmed  by  ths 
justices,  of  whom  a  majority  were  members  of  the 
corporation.  There  was  evidence  to  show  that 
the  justices  in  refusing  the  other  applications 
had  considered  the  merits  of  each  application. 

Held,  that  there  was  not  sufficient  evidence  of 
interest  or  bias  to  invalidate  the  licence. 

The  facts  in  this  case  are  thus  stated  in  the 
written  judgment  of  Lord  Alverstone,  G.J. :  In 
this  case  a  rule  nisi  for  a  certiorari  was  granted 
on  the  application  of  Mr.  Foster  and  certaiu  other 
gentlemen,  inhabitants  of  Sunderland,  calling 
upon  the  justices  for  the  county  borough  of  Sun- 
derland to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  a  certain  order  of 
the  27th  Sept.  1900,  confirming  a  provisional 
lioence  which  had  been  granted  to  Duncan  and 
Dalgleish  Limited,  a  brewery  company,  on  the 
26th  Sept.  1900.  The  grounds  of  the  motion,  as 
stated  in  the  rule,  were:  (1)  Bias  of  the  justices 
in  wrongfully  using  their  positions  as  justices 
in  carrying  into  effect  an  agreement  with  Duncan 
and  Dalffleish  Limited ;  (2)  the  wrongfully  grant- 
ing a  full  licence  at  Pallion  to  sell  intoxicating 
liquors  in  lieu  of  the  licence  of  the  Londonderry 
Hotel,  on  payment  by  the  applicant  of  the  sum  of 
10,000Z.  to  the  borough  funds  of  Sunderland. 
The  facts  of  the  case,  as  disclosed  by  the 
affidavits,  were  as  follows:  At  some  time  in 
the   year   1899,  the  corporation  of   Sunderland 
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purchased  some  property  with  a  Tiew  to  street 
improvements,  and,  among  other  properties,  a 
folly-licensed  house  in  High-street,  Sunderland, 
known  as  the  Londonderry  Motel.  Attempts  had 
been  made  by  the  corporation  since  they  acquired 
the  property  to  make  arrangements  for  the  pulling 
down  and  rebuilding  of  the  hotel  on  dome  part  of 
the  site  acquired  by  them  for  the  purpose  of  the 
improvements,  but  these  attempts  had  apparently 
not  produced  any  result  On  the  8th  Aug.  1900 
a  resolution  of  the  council  was  passed  that  the 
council  should  consent  to  the  transfer  or  lapsing 
of  the  licence  of  the  Londonderry  Hotel,  and:  that 
the  premises  should  be  demolished,  and  the  high- 
ways  committee  be  instructed  to  negotiate  accord- 
ingly. The  chairman  of  the  highways  committee 
was  Alderman  Atkinson  Gibson,  and  between  the 
8th  and  22nd  Aug.  he  entered  into  negotiations 
with  Duncan  and  Dalgleish  Limited,  which  re- 
sulted in  an  agreement  of  the  22nd  Aug.,  which 
recited,  the  intention  of  the  company  to  apply  *t 
the  adjourned  general  annual  licence  meeting  for 
a  full  Hoence  to  sell  on  or  off  the  premises  to  be 
erected  in  Pallion-road,  Sunderland,  and  that 
upon  such  application  the  company  was  desirous 
of  offering  to  surrender  an  existing  licence  of  the 
same  nature.  The  agreement  then  provided  that, 
in  the  event  of  the  application  being  granted, 
the  company  should  pay  the  corporation  the  sum 
of  10,0002.,  and  that  the  corporation  would,  upon 
the  opening  of  the  proposed  new  premises  in 
Pallion-road,  close  the  Londonderry  Hotel  as  a 
licensed  house  and  not  apply  or  suffer  any  appli- 
cation to  be  made  for  the  renewal  of  any  licence 
thereof.  The  agreement  further  provided  that 
should  the  grant  and  confirmation  of  the  licence 
be  revoked  dj  proceedings  in  the  High  Court  of 
Justice,  expressly  instituted  for  that  purpose,  the 
corporation  should  repay  the  sum  of  10,0001.  On 
the  23rd  Aug.,  the  day  after  the  agreement  was 
made,  the  general  annual  licensing  meeting  of  the 
borough  of  Sunderland  was  held,  and  at  that 
meeting  there  were  present  among  others  the 
mayor  (Mr.  Dix),  Messrs.  Reed,  Sanderson,  Pratt, 
Burns,  and  Gibson,  and  at  that  meeting  a  notice 
was  served  by  the  solicitor  for  Mr.  Foster  and  the 
other  gentlemen  on  whose  behalf  the  rule  was 
moved,  objecting  to  their  adjudicating  on  any 
application  for  a  licence  for  Pallion,  on  the  ground 
that  they  were  members  of  the  corporation  which 
was  primarily  interested  in  the  granting  or  re- 
fusing of  licences  in  that  district.  No  application 
was  made  on  behalf,  of  Duncan  and  Dalgleish 
Limited  at  that  meeting,  but  there  were  four 
other  applications  made  for  full  licences  for 
houses  at  Pallion,  all  of  which  were  refused. 
The  adjourned  meeting  was  held  on  the  25th 
Sept.  At  that  meeting  Duncan  and  Dalgleish 
Limited,  in  pursuance  of  notice  given  by  them, 
applied  for  a  provisional  licence  for  an  hotel 
to  be  erected  at  Pallion.  On  that  occa- 
sion the  six  gentlemen,  Dix,  Reed,  Sanderson 
Pratt,  Burns,  and  Gibson,  were  again  present, 
and  a  similar  objection  was  taken  on  behalf  of 
Mr.  Foster  and  the  other  gentlemen  above  men 
tioned.  The  licensing  committee  granted  a  pro- 
visional licence,  and  on  the  27th  Sept.  the  con- 
finning  authority— that  is  to  say,  the  justioes  of 
the  county  borough  of  Sunderland — confirmed 
the  grant  There  were  present  at  the  confirming 
meeting  of  the  27th  thirteen  magistrates,  of 
whom  seven  were  members  of  the  corporation, 


and  six  of  such  gentlemen  were  Messrs.  Dix, 
Reed,  Sanderson,  Pratt,  Burns,  and  Gibson  above 
mentioned. 

E.  Shortt  for  the  justices. — The  rule  was  ob- 
tained as  I  understand  on  two  grounds — namely, 
bias  and  interest  on  the  part  of  those  justioes 
who  were  members  both  of  the  corporation  and 
of  the  licensing  and  confirming  authority.  The 
charge  of  bias  is  founded  on  the  fact  that  the 
licensing  authority  rejected  various  applications 
for  licences  in  Pallion-road  before  granting  the 
application  of  Messrs.  Duncan  and  Dalgleish. 
The  gentlemen  in  question  have  filed  affidavits 
denying  bias,  and  stating  that  in  all  these  appli- 
cations they  acted  on  the  evidence  before  them. 
This  being  so  there  is  no  evidence  of  bias : 
Beg.  v.  Justices  of  Stockport,  60  J.  P.  552. 

As  to  the  charge  of  having  a  personal  interest  in 
the  grant  of  this  licence,  any  personal  interest 
these  members  of  the  corporation  had  was  merely 
as  ratepayers.  This  is  not  a  sufficient  personal 
interest  to  prevent  them  from  voting  on  the 
grant  of  the  licence,  or  to  make  that  licence  bad. 
It  will  be  said  that  they  had  a  greater  interest 
than  other  ratepayers  in  granting  the  licence,  as 
they  were  personally  interested  in  the  develop- 
ment of  the  corporation  property.  Such  interest 
was  only  an  interest  as  the  representatives  of  the 
ratepayers : 

Beg.  v.  Taylor,  14  Times  L.  Rep.  185 ; 

Beg.  v.  Band,  L.  Sep.  1Q.B.  230. 
This  is  a  very  different  case  from  Beg.  v.  Bowman 
and  others  (78  L.  T.  Rep.  230 ;  (1898)  1  Q.  B.  663). 
There  the  grant  was  made  conditionally  upon  the 
applicants  paying  a  certain  amount  to  the  corpo- 
ration funds.  Even  there  the  court  did  not  hold 
that  this  gave  the  justioes  of  the  borough  a 
personal  interest  in  the  grant ;  it  only  held  that 
it  showed  that  they  had  taken  into  consideration 
matters  extraneous  to  the  application,  and  there- 
fore  had  not  in  any  proper  sense  heard  the  appli- 
cation at  alL 

Tindal  Atkinson,  K.C.  (Montague  Lush  with 
him)  for  the  Corporation  of  Sunderland. — I  adopt 
the  argument  for  the  justices,  and  wish  merely  to 
point  out  that  this  is  not  a  transfer  of  the  licence 
of  the  Londonderry  to  Messrs.  Duncan  and 
Dalgleish's  premises.  It  is  the  grant  of  a  new 
licence: 

Laceby  v.  Lacon,  19  Mag.  Caa.  178  ;  80  L.  T.  Bep. 
473;  (1899)  A.  C.  222. 

Dickens,  K.O.  and  H.  Lloyd  for  Duncan  and 
Dalgleish  Limited. 

C.  A.  Russell,  K.O.  ( Blaiklock  with  him).— As  the 
affidavits  show,  it  was  the  original  intention  of  the 
corporation  to  sell  the  land  on  which  the  London- 
derry Hotel  stood  without  any  licence— to  allow  the 
licence  to  lapse  altogether — and  finding  the  site 
unsaleable  on  these  terms  they  resolved  that  there 
should  be  what  is  in  effect,  if  not  in  law,  a  transfer 
of  the  licence  to  Messrs.  Duncan  and  Dalgleish  on 
condition  that  this  firm  would  take  over  the  site 
at  a  very  large  price.  On  these  facts  we  contend 
that  the  justices,  who  were  members  of  the  corpo- 
ration and  who  were  more  especially  members  of 
the  very  committee  who  had  the  disposal  of  the 
site  upon  their  hands,  were  disqualified  to  vote  as 
to  the  grant  or  transfer  of  the  licence  to  Messrs, 
Duncan  and  Dalgleish's  premises.  I  base  this 
contention  on  three  grounds.    In  the  first  place 
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they  had  a  direct  personal  interest  in  granting 
the  lioence— an  interest  quite  independent  of  their 
interest  as  ratepayers — the  interest  which  men 
hare  who  wish  to  bring  a  transaction  (whether 
for  their  own  or  their  clients'  benefit)  for  which 
they  are  responsible  to  a  successful  issue.  These 
gentlemen  did  not  want  their  improvement  scheme 
to  torn  out  a  failure.  Interest  does  not  neces- 
sarily mean  pecuniary  interest: 

H*g.  v.  My  en  and  other*,  84  L.  T.  Rep.  247 ;  1  Q.  B. 
Div.  173. 

In  the  second  place,  I  say,  in  this  matter  these 
justices  were  for  the  same  reasons  judges  in  their 
own  cause.  On  this  ground  again  they  were  dis- 
qualified to  act: 

Reg.  v.  Haynes,  12  Times  L.  Bep.  323. 

Lastly,  there  is,  I  submit,  evidence,  and  strong 
evidence,  of  bias.  The  refusal  of  several  applica- 
tions for  licences  for  premises  in  Pallion-road  in 
which  the  corporation  had  no  interest  followed  by 
the  grant  of  this  licence  for  premises  in  Pallion- 
road  in  which  the  corporation  had  a  direct  interest 
is  proof  that  the  justices,  who  were  members  of 
the  corporation,  were  consciously  or  unconsciously 
biased  in  their  decisions.  As  to  the  difficulty 
created  by  Beg.  v.  Bharman  (1898)  1  Q.  B.  578), 
that  does  not  arise  here  as  the  rule  is  not  only 
for  a  certiorari,  but  also  for  a  mandamus. 

Tindal  Atkinson,  K.O.  in  reply. 

May  8. — Lord  Alvbrstone,  C.J.— In  the  argu- 
ment before  the  court  it  was  contended  that  both 
the  order  originally  granting  the  licence,  and  the 
order  confirming  it,  were  bad,  and  that,  therefore, 
the  confirmation  order  must  be  quashed  upon  the 
grounds  mentioned  in  the  rule.  We  have  to 
consider  whether  the  existence  of  the  agreement 
with  the  corporation  and  the  circumstances  under 
which  that  agreement  had  been  arranged,  are 
sufficient  to  disqualify  the  gentlemen  in  question 
from  sitting  as  members  of  the  licensing  com- 
mittee or  confirming  authority.  It  was  contended 
on  behalf  of  the  gentlemen  on  whose  application 
the  rule  had  been  granted  that  the  six  gentlemen 
in  question  had  such  an  interest  in  the  matter  as 
to  prevent  them  from  being  impartial,  and  to 
cause  them  to  be  in  fact  biased  in  favour  of  the 
application  of  Duncan  and  Dalgleish  Limited. 
The  case  is  not  without  difficulty,  and  no  doubt 
it  would  be  better  that  under  such  circumstances 
the  tribunal  which  had  to  adjudicate  upon  the 
matter  should  not  include  gentlemen  who  had 
been  concerned  in  bringing  about  the  agreement 
of  the  22nd  Aug.,  but  in  our  opinion,  both  upon 
the  authorities  and  upon  the  principles  which 
had  been  laid  down  in  similar  oases,  we  cannot 
hold  that  there  is  such  evidence  of  bias  as  to 
make  their  action  invalid.  The  grounds  upon 
which  persons  in  such  a  position  were  disqualified 
from  acting  were,  we  think,  correctly  stated  by 
Mr.  Russell  in  his  argument  in  support  of  the 
[  rule— (1)  pecuniary  interest ;  (2)  that  a  man  may 
not  act  as  judge  in  his  own  case ;  (3)  that  the 
circumstances  were  such  as  to  show  that  a  member 
or  members  of  the  tribunal  was  or  were  in  fact 
biased,  or  did  not  act  impartially.  The  first  two 
grounds  were  not  relied  on,  nor  could  they  be 
upon  the  facta.  No  doubt  the  magistrates,  as 
ratepayers  of  Sunderland,  would  be  interested  in 
the  agreement  of  the  22nd  Aug.  being  carried  into 
effect;  but  we  are  clearly  of  opinion,  and  the 


contrary  was  scarcely  contended,  that  such  an 
interest  would  not  make  it  illegal  for  them  to  act, 
but  would  be  an  interest  similar  to  that  which 
was  the  subject  of  discussion  in  Bea.  v.  Band 
(sup.).  The  real  ground  upon  which  the  rule  was 
attempted  to  be  supported  was  the  third,  that  of 
bias  in  fact.  In  considering  this  it  was  necessary 
to  keep  in  view  the  issue  which  was  raised  on 
the  application  of  Duncan  and  Dalgleish  Limited ; 
it  was,  substantially,  whether  a  licence  was 
necessary  for  the  Pallion  district,  as  no  question 
arose  on  the  application  of  the  company  of  rival 
or  competitive  interests.  It  was,  indeed,  attempted 
to  be  alleged  by  the  affidavits  in  support  of  the 
rule  that  the  licensing  meeting  had  decided  at 
the  meeting  of  the  23rd  Aug.  that  no  further 
licences  were  necessary  for  Pallion.  The  affi- 
davits in  opposition  to  the  rule  showed  that  this 
was  not  the  case ;  but,  on  the  contrary,  that  the 
applications  had  been  considered  upon  their 
merits,  and  that  the  ground  of  opposition  in  one 
particular  case  was  the  proximity  of  the  premises, 
to  which  it  was  proposed  a  licence  should  be 
granted,  to  a  church  and  the  residence  of  one 
of  the  inhabitants  of  Pallion.  It  was  further 
suggested  that  no  evidence  was  adduced  before 
the  magistrates  that  there  was  any  necessity  for 
licensed  premises  in  Pallion.  Upon  the  affidavits 
we  think  it  is  established  that  this  sugges- 
tion is  not  well  founded,  but  that  the  licensing 
committee  on  more  than  one  occasion  had  to  con- 
sider whether  the  circumstances  of  Pallion  made 
the  licensing  of  premises  desirable  or  not.  ^  It 
was  sworn  by  all  the  persons  to  whose  action 
objection  was  taken  —  and  we  see  no  reason  to 
doubt  the  truth  of  their  statements — that  they 
approached  the  consideration  of  the  application 
with  perfectly  unbiased  minds  and  gave  their 
decision  according  to  conviction,  after  hearing 
the  evidence.  The  case  was  not  without  autho- 
rity. A  similar  question  was  raised  in  the  oas* 
of  Reg.  v.  Justices  of  Stockport  (sup.),  in  which 
the  action  of  a  gentleman  named  Torkington  was 
attacked  upon  similar  grounds;  and  the  court 
there  decided  that  such  opposition  was  not  suffi- 
cient of  itself  to  justify  them  in  holding  that 
there  was  in  fact  bias.  We  think  it  right  to 
add  that  we  are  satisfied  upon  the  affidavits, 
including  that  of  the  town  clerk,  that  the  allega- 
tion which  was  made  in  the  affidavit  upon  which 
the  rule  was  granted,  that  there  had   been  a 

Sromise  by  the  members  of  the  corporation  to 
irectly  or  indirectly  support  Duncan  and  Dal- 
gleish's  application,  is  not  well  founded.  For 
the  above  reasons  we  are  of  opinion  that  the 
rule  of  certiorari  must  be  discharged.  It  would 
not,  therefore,  be  necessary  to  consider  the  appli- 
cation for  the  mandamus. 

Lawbance,  J.— I  concur. 

Solicitor  for  the  justices,  C.  W.  P.  Barker. 

Solicitors  for  the  corporation,  J.  E.  and  H. 
Scott,  for  Wm.  Bell  and  Sons,  Sunderland. 

Solicitors  for  the  objector,  Hickin,  Smith, 
Carpel- Cure,  and  Co. 

Solicitors  for  Duncan  and  Dalgleish,  Limited, 
Johnson,  WeaiheraU,  and  Sturt. 
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PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVORCE    BUSINESS. 

Saturday,  May  18, 1901. 

(Before  Sir  F.  Jbtob,  President,  and 
Barnes,  J.) 

Nott  v.  Nott.  (a) 

Appeal — Summary  Jurisdiction  (Married  Women) 
Act  1895  (58  &  59  Viet  c.  39),  m.  5,  7— Order  of 
justices — Variation — Joint  income  of  husband 
and  wife — Voluntary  allowance. 

In  making  an  order  for  maintenance  against  a 
husband,  under  the  Summary  Jurisdiction 
(Married  Women)  Act  1895,  the  justices  making 
the  order  must  take  into  account  the  means 
both  of  the  husband  and  wife,  and  it  is 
immaterial  that  the  means  of  the  wife  simply 
consist  of  a  voluntary  allowance  made  by  a 
relative. 

This  was  an  appeal  by  the  husband,  Albert  Nott, 
from  a  decision  of  the  Green-lane  (Liverpool) 
justices  rt  fusing  to  redoes  an  order  for  main- 
tenance. 

The  appellant,  on  the  29th  May  1900,  was  found 
guilty  of  persistent  cruelty  to  his  wife,  Kate 
Nott,  under  sect.  4  of  the  Summary  Jurisdiction 
(Married  Women)  Act  1895,  and  an  order  was 
made  against  him  for  the  payment  of  11.  a  week 
to  her  as  maintenance. 

At  that  time  the  husband  was  employed  as  a 
traveller  for  a  firm  of  cattle  medicine  and  dis- 
infectant merchants,  and  was  paid  by  com- 
mission. His  earnings  varied  greatly,  some- 
times being  nothing  and  sometimes  as  much  as 
102.  a  week. 

Shortly  after  the  order  of  the  magistrates  was 
made  the  appellant  was  dismissed  from  his  situa- 
tion in  consequence  of  his  domestic  troubles.  He 
was  afterwards  employed  as  travelling  agent  for 
an  insurance  company;  but  his  salary  was  only 
30*.  a  week  and  oommissun,  out  of  which  he  had 
to  pay  his  own  travelling  expenses.  He  had 
never  been  able  to  do  sufficient  business  to  earn 
any  commission. 

The  payment  of  11.  a  week  fell  into  arrear, 
and  on  the  12th  Nov.  Nott  was  summoned 
for  nonpayment  and  sent  to  prison  for  one 
month.  In  consequenoe  of  his  imprisonment  he 
lost  his  insurance  agency,  but  was  afterwards 
reinstated. 

Another  summons  was  taken  out  on  the  30th 
Jan.  1901  in  respect  of  further  arrears,  whereupon 
the  husband  applied,  under  sect.  7  of  the  Act  of 
1895,  to  the  justices  to  reduce  the  order  from  11. 
to  10*.  a  week. 

The  justices  refused  the  application,  but  ad- 
journed the  summons  of  the  wife  pending  this 
appeal  to  the  High  Court. 

It  appeared  that  the  wife  had  an  income  of  912. 
a  year,  but  the  justices  declined  to  take  this  into 
consideration,  since  it  was  a  voluntary  allowance, 
and  gave  as  their  reasons  for  refusing  to  reduce 
or  vary  the  original  order  that  the  husband  had 
not  fully  disclosed  his  income  in  examination- 
in-chief,  but  had  concealed  the  fact  that  he 
had  on  one  occasion  obtained  a  small  sum  when 
acting  as  an  official  at  a  dog  show.  They  were 
also  of  opinion  that  his  education  and  natural 

(a)  Reported  by  J.  A-  Slats*,  Esq.,  B*rriat«r-*t-L*w. 


abilities  were  such  that  he  might  easily  obtain 
a  good  livelihood. 

Barnard  for  the  appellant.— The  magistrates 
ought  to  have  taken  into  account  the  voluntary 
allowance  made  to  the  wife.  The  question  has 
been  before  the  courts  on  several  occasions, 
though  generally  in  cases  where  the  allowance 
is  one  made  to  the  husband.  The  practice 
of  courts  of  summary  jurisdiction  in  matters 
of  orders  for  maintenance  is  the  same  aa  that 
of  the  High  Court  in  allowances  of  alimony. 
He  cited 

Clinton  v.  Clinton,  14  L.  T.  Rep.  257 ;  L.  Bep. 

1P.&D.  215 ; 
Bonsor  v.  Bonsor,  76  L.  T.  Bep.  168;  (1897) 
P.  77. 
If  the  order  of  the  magistrates  remained  un- 
changed, the  applicant  would  only  have  10s.  a 
week  upon  which  to  live  and  to  pay  his  travelling 
expenses.  The  magistrates  evidently  acted  upon 
trivial  incidents  which  had  no  bearing  upon  the 
case. 

There  was  no  appearance  on  the  part  of  the 
respondent. 

The  President.— I  think  we  can  deal  witii 
this  case  at  once.  It  is  desirable,  whenever  it  is 
possible,  to  avoid  sending  oases  back  to  the 
justices,  and  it  will  not  be  necessary  to  do  so  on 
the  present  occasion.  After  an  order  has  been 
made  by  justices,  under  the  Act  of  1895,  it  is 
possible  to  get  an  alteration  if  the  circumstances 
of  the  parties  are  changed.  Now,  what  are  the 
facts  here  P  The  husband  appears  to  earn  about 
30s.  a  week,  and  the  wife  has  a  voluntary  allow- 
ance of  912.  a  year,  therefore,  after  deducting  that 
portion  which  she  receives  for  house-rent,  her 
income  is  about  the  same  as  that  of  her  husband. 
The  joint  income  of  the  parties  being  about  32.  a 
week,  the  wife's  proportion,  by  the  principle  of 
this  court,  should  be  12.  a  week.  But  there  is  the 
question  of  the  children  to  be  taken  into  account 
The  question  whether  a  voluntary  allowance 
should  be  taken  into  account  has  been  considered 
in  Bonsor  v.  Bonsor  (ubi  sup.),  in  which  1  held 
that  the  whole  actual  income  of  the  parties,  from 
whatever  source  it  came,  must  be  taken  into 
account.  It  does  not  appear  that  the  justices 
ever  considered  the  wife  s  income  at  all,  but 
simply  that  of  the  husband.  They  ought  to 
have  considered  both.  Under  the  circumstances 
the  order  of  12.  a  week  is  too  large,  and  should 
have  been  reduced.  The  justices  appear  to  have 
been  influenced  by  considerations  which  were  un- 
important and  outside  the  question  altogether. 
The  husband  has  offered  to  pay  the  sum  of  10s.  a 
week,  and  we  are  of  opinion  that  the  order  should 
be  varied  to  that  amount 

Bashes,  J.  agreed. 

Solicitor :  Hands,  for  Sefton,  Liverpool 
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COURT    OF    APPEAL. 

Wednesday,  June  12, 1901. 

(Before  Rigby  and  Collins,  L.JJ.) 

Obaham  v.  Wbouohton.  (a) 

APPEAL  FBOM  THE  CHANCE  BY  DIVISION. 

Local  government  —  Surface  drain — Additional 
tuer— Nuisance  from  sewage — Connection  with 
sewer— Notice— Public  Health  Act  1875  (38  &  39 
Vict.  e.  55),  s.  21. 

0.  was  the  owner  of  a  house  and  grounds,  and  on 
her  property  and  adjoining  her  garden  was  an 
old  disused  quarry,  into  which  a  covered  drain 
had  for  many  years  conveyed  surface  or  rain 
water  and  slops  from  some  of  the  houses  in  the 
neighbouring  village.  Recently  an  inhabitant 
of  one  of  these  houses  had  discontinued  the  use 
of  a  cesspool  and,  without  any  notice  to  the 
heal  authority,  discharged  f zeal  matter  from  a 
water-closet  into  this  drain,  thereby  causing  an 
intolerable  nuisance  to  the  plaintiff. 

The  local  authority  had  made  no  bye-laws  or 
regulations  as  to  the  notice  to  be  given  by  the 
owner  of  a  house  under  sect.  21  of  the  Public 
Health  Act  1875,  but  there  was  no  evidence  that 
they  had  dispensed  with  the  notice. 

Held  (by  Byrne,  J.),  that  though  the  defendant  had 
lawfully  caused  his  drain  to  empty  into  the 
sewer  for  the  purpose  of  carrying  off  surface  and 
slop  water,  he  was  not  entitled,  under  sect.  21  of 
the  Public  Health  Act  1875,  to  add  to  this  the 
faecal  and  other  solid  matter  from  the  water- 
closet,  and  the  plaintiff  was  entitled  to  an 
interim  injunction  restraining  him  from  doing 
so. 

Kinflon  Pottery  Company  v.  Corporation  of  Poole 
(81  L.  T.  Hep.  24;  (1899)  2  Q.  B.  41)  followed. 

Edd  (by  the  Court  of  Appeal),  that,  even  if  the 
defendant  had  a  right  to  send  fsecal  matter  into 
the  sewer,  he  had  not  performed  the  preliminary 
conditions  as  to  notice  to  the  local  authority  and 
otherwise  contained  in  sect.  21,  and  therefore  the 
injunction  was  rightly  granted. 

This  action  was  brought  by  Mrs.  Graham,  the 
owner  of  a  house  called  Green  Bank,  at  Wetheral, 
in  Cumberland,  against  Dr.  Wroughton,  Mr. 
Piatt,  and  Mr.  Hendry  claiming  an  injunction 
restraining  the  defendants  from  continuing 
to  discharge  solid  sewage  matter  upon  her  land 
from  houses  in  their  occupation  through  a  drain 
passing  under  the  highway  on  to  her  land. 

The  drain  in  question  had  existed  for  many 
years,  and  was  a  covered  drain  running  along  one 
ode  of  the  high  road  in  the  village,  ana  it  emptied 
itself  into  an  old  disused  quarry,  the  property 
of  the  plaintiff  and  adjoining  her  garden. 

This  drain  had  been  used  solely  for  con- 
veying surface  or  rain  water  and  slops  from 
tome  of  the  houses  in  the  village  adjoining  the 
high  roed;  but  lately  some  of  the  inhabitants 
whose  houses  adjoined  the  road,  including  the 
tores  defendants,  had  discontinued  the  use  of 
cesspools,  which  was  the  system  of  drainage  pre- 
vailing in  the  village,  and  built  water-closets, 

(a)  Reported  by  W.  0.  Bt«r,  Esq.,  Barrister-At-Law. 

Mao.  Cab.— Vol.  XX. 


which  they  connected  with  a  communication 
they  already  respectively  had  with  the  drain 
and  discharged  the  fsecal  matter  into  this 
drain,  and  so  caused  an  intolerable  nuisance  to 
the  plaintiff  from  the  smell  arising  from  the  old 
quarry. 

The  plaintiff  moved  for  an  interlocutory  injunc- 
tion, and  the  application  was  heard  on  the  3rd 
May. 

Levett,  K.C.  and  Lushington  for  the  plaintiff. 

Norton,  K.C.  and  Alexander  Glen;  Maughan 
and  Stokes  for  the  defendants. 

Bybne,  J.  referred  to  the  facts,  and  continued : 
— This  old  drain  was,  until  about  the  year  1886,  a 
horseshoe-shaped  drain  obviously  intended  and 
meant  for  carrying  off  surface  water,  and  not 
intended  for  carrying  off  facal  matter  and  things 
of  that  kind.  The  mere  carrying  off  of  surface 
water  and  other  matters  that  were  allowed  to  go 
in,  caused  in  itself  a  nuisance ;  and  at  the  present 
time  it  is  admitted  that  the  matter  which  passes 
into  the  quarry  is  of  such  a  nature  as  to  create  an 
intolerable  nuisance.  This  is  not  an  information 
brought  by  the  Attorney- General,  and  I  have 
nothing  to  do  with  the  question  of  public  nuisance ; 
but  what  this  lady  complains  of  is  the  use  the 
defendants  have  recently  made  of  this  drain,  which 
was,  and  was  intended  to  be,  used  in  its  origin  only 
for  surface  water  and  which  has  for  some  years 
past  been  used  for  the  purpose  of  carrying  off 
liquid  slop  water  and  other  matters  of  that  kind, 
including  what  passes  from  lavatories  and  kitchen 
sinks  and  other  sinks,  that  passe?  down  this 
drain.  With  reference  to  one  of  the  defendants, 
Mr.  Hendry,  there  are  questions  of  fact  to  be  deter- 
mined, and  it  is  undoubted  that  for  some  years 
past  he  has  had  a  communication  with  this  drain, 
which  in  the  year  1886  was  made  into  a  covered 
6in.  drain.  He  has  had  a  connection  from  a 
water-closet  to  it,  and  on  an  interlocutory  motion 
I  could  not  grant  an  interlocutory  injunction 
against  him  to  restrain  him  from  doing  what  he 
has  been  doing  for  so  many  years.  There  will  be 
questions  of  foot  on  the  trial  which  may  or  may 
not  result  in  an  injunction  being  granted  against 
him  also.  But  the  question  is  whether  1  ought  to 
grant  an  injunction  against  the  other  two  defen- 
dants, connections  between  whose  water-closets 
and  the  drain  have  been  made  within  the  last  few 
months.  The  parties  are  anxious  that  1  should 
determine  this  point  on  the  interlocutory  motion, 
because  possibly  it  may  save  them  time,  trouble, 
and  expense  hereafter.  Now,  the  matter  stands 
in  this  way:  When  Dr.  Wroughton  became 
tenant  of  his  house,  which  he  holds  on  a  yearly 
tenancy,  it  contained  bath,  lavatory,  sink,  and  an 
outside  privy,  with  no  water-closet,  and  conse- 
quently whatever  did  pass  into  the  drain  was  only 
liquid  matter,  liquid  matter  of  a  more  or  less 
offensive  kind,  but  nothing  in  the  shape  of  refuse 
from  a  water-closet  passed  into  it.  And  the 
circumstances  as  to  the  other  defendant,  Mr. 
Piatt,  are  similar.  Now,  it  is  endeavoured  to 
justify  the  discharge  of  solid  sewage  matter  into 
this  drain  by  sect.  21  of  the  Public  Health  Act 
1875,  which  provides  that  "  The  owner  or  occupier 
of  any  premises  within  the  district  of  a  local 
authority  shall  be  entitled  to  cause  his  drains  to 
empty  into  the  sewers  of  that  authority  on  con- 
dition of  his  giving  such  notice  as  may  be 
required  by  that  authority  of  his  intention  so  to 
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do,  and   of   complying  with  the  regulations  of 
that  authority  in  respect  of  the  mode  in  which 
the  communications    Between  snch  drains   and 
sewers  are  to  be  made,  and  subject  to  the  control 
of  any  person  who  may  be  appointed  by  that 
authority  to    superintend  the  making  of   such 
communications.    Any  person  causing  a  drain  to 
empty  into  a  sewer  of  a  local  authority  without 
complying    with    the  provisions  of    the  section 
shall  be  liable  to  a  penalty  not  exceeding  20Z.,"  and 
then  power  is  given  to  the  local  authority  to  close 
the  communication  between  the  drain  and  sewer. 
Now,  I  will  assume  that  the  original  connection 
with  the  drain  from  those  houses  was  lawfully 
made   for  the    purposes  of   carrying    off    such 
liquid  matter  as  was  carried  down  the  drain  prior 
to  the  date  of  the  erection  of  the  water-closets. 
Then,  further,  the  drain  in  question  is,  within  the 
definition   of  the  Public  Health  Act  1875,  un- 
doubtedly a  sewer.    It  is  said,  first,  that  no  con- 
nection has  been  made  between  the  drains  and 
the  sewer  by  what  has  been  done  in  reference  to 
these  water-closets,  because  it  has  been  merely  a 
question  of  making  a  small  drain  pass  into  the 
old  drain  which  carried  the  liquid  matter  into  the 
sewer.    I  cannot  accept  that.    It  appears  to  me 
that  it  is  none  the  less  causing  the  drains  to 
empty  into  the  sewer  because  you  join  your  new 
drain  to  an  old  drain  which  already  empties  into 
the  sewer.    Passing  that  by,  I  think  that  the 
question  that  really  arises  in  the  present  case  is 
this  :  Are  private  owners,  who  have  lawfully  (and 
I  must  take  it  for  the  present  purpose  that  they 
have  lawfully)  caused  their  drains  to  empty  into 
this  sewer  for  the  purposes  for  which  it  was  used 
prior   to    the   erection    of   those    water-closets, 
justified  now  for  the  first  time  in  causing  these 
drains  to  carry  off  faecal  solid  matter  coming  from 
the  water-closets  P    Really  it  resolves  itself  into 
a  question  of  whether,  if  a  sewer  is  used  for  the 
purpose  of  carrying  off  any  kind  of  sewage,  that 
necessarily  involves  a  right  to  use  that  .sewer  for 
the  purpose  of  carrying  off  all  other  kinds  of 
sewage.     Now,  the  argument  which  has    been 
extremely  well  and  forcibly  urged   on  me   by 
counsel  for  the  defendants  is  that  there  is  no 
authority  which  shows  that,  where  a  sewer  has 
been  used  for  one  kind  of  sewage,  the  persons 
entitled  so  to  use  that  sewer  may  not  pour  sewage 
of  any  description  into  the  same  drain.    I  do  not 
know  whether  they  would  limit  it  so  as  to  say 
that  if  it  were  drainage  from  houses  they  might 
do  so.    I  do  not  know,  nor  is  it  perhaps  material 
to  consider,  because  all  they  contend  for,  for  the 
present  purpose,  is  that,  if  they  have  a  right  to  allow 
any  portion  of  household  drainage  to  go  into  the 
sewer,  they  are  entitled,  in  addition,  to  send  into 
that  sewer  (with  notice  to  the  local  authority  and 
with  their  permission)  household  sewage  of  any 
description.    A  case  has  been  recently  before  the 
Divisional  Court  of  Kinson   Pottery  Company 
Limited  v.  Corporation  of  Poole  (81  L.  T.  Rep.  24 ; 
(1899)  2  Q.  B.  41).    In  that  case  the  appellants, 
the  Kinson  Pottery  Company,  were  summoned 
by  the  sanitary  authority  of  a  borough  for  non- 
compliance with  a  notice  to  abate  a  nuisance 
caused  by  turning  slop  and  scullery  water  from 
twelve  houses,  owned  by  the  appellants,  into  a 
drain  constructed  beside  a  highway  to  receive 
the  surface  water  of  the  highway  which  emptied 
into   an  open   ditch.     According   to  the   plan 
deposited  with  the  sanitary  authority  when  the 


houses  were  built  by  tbe  appellants' predecessor 
in  title,  the  houses  should  have  been  drained  into 
cesspools,  but  cesspools  to  receive  slop  and  scullery 
water  had  not  been  constructed.  No  sewer  had 
been  constructed  by  the  sanitary  authority,  by 
means  of  which  the  houses  could  be  drained. 
The  houses  were  separately  occupied,  and  were 
not  within  the  same  curtilage.  The  justice* 
made  an  order  to  abate  the  nuisance,  by  discon- 
necting the  drains  of  the  houses  from  the  surface- 
water  drain  and  making  cesspools  for  the  houses. 
On  a  case  stated,  it  was  held  that  the  sanitary 
authority  were  not  bound  under  the  Public  Health 
Act  1875,  8. 15,  to  provide  a  sewer  to  drain  the 
appellants'  houses ;  that  the  surface- water  drain, 
though  for  some  purposes  "  a  sewer  "  within  the 
meaning  of  sect.  %  was  not  a  sewer  into  which 
the  appellants  were  entitled  to  empty  their  drains  r 
that  the  nuisance  was  caused  by  the  want  of  a 
structural  convenience  within  the  meaning  of 
sect.  94 ;  and  therefore  the  defendants,  as  owners, 
were  liable.  Now,  there,  what  had  been  allowed 
to  pass  into  the  drain  was  surface  water,  and  in 
the  present  case  more  than  surface  water — namely,, 
liquid  refuse  from  the  houses — has  been  allowed 
to  passinto  the  drain ;  but,  with  that  exception,  the 
reasoning  of  the  learned  judges  seems  to  form  a 
complete  guide  in  the  present  case.  The  jus- 
tices were  of  opinion  that  the  drain  in  question, 
being  constructed  by  the  respondents  for  the 
sole  purpose  of  receiving  the  surface  water  from 
the  highway,  could  not  lawfully  be  used  by  the 
appellants  to  carry  off  scullery  and  slop  water 
from  their  houses,  and  that  the  appellants  had 
created  the  nuisance  in  the  open  ditch  into  which 
the  surface-water  drain  discharged.  It  also 
appeared  that  the  respondents,  as  the  highway 
authority  for  the  borough,  had  previously  to  1892 
laid  down,  at  the  side  of  the  highway  upon  which 
the  appellants'  houses  abutted,  a  drain  for  a 
distance  of  123  yards  or  thereabouts,  for  the 
purpose  only  of  receiving  the  surface  water  from 
the  highway,  which  surface  water  was  by  means 
of  the  drain  conveyed  to  and  emptied  into  an 
open  ditch  by  the  side  of  another  highway,  about 
49  yards  distant  from  the  appellants*  houses. 
Darling,  J.  said .-  "  I  agree  that  for  certain  pur- 
poses the  surface-water  drain  was  a  sewer,  but  it  is 
contended  that  therefore  the  appellants  have  aright 
to  turn  into  it  any  refuse  they  please,  and  then  it 
is  for  those  who  own  the  sewer  to  deal  with  the 
state  of  things  so  caused.  In  my  opinion  that  is 
not  the  law.  Beet.  21  of  the  Public  Health  Act 
1875  entitles  an  owner  to  cause  his  drains  to 
empty  into  the  sewers  of  a  local  authority  on 
giving  notice,  and  complying  with  the  local  autho- 
rity's regulations;  but  that  does  not  entitle  an 
owner  to  empty  all  kinds  of  filth  into  a  small 
roadside  dram  and  leave  the  local  authority  to 
deal  with  it  as  best  they  can,  and,  moreover,, 
here  no  notice  was  shown  to  have  been  given. 
To  hold  otherwise  would  lead  to  an  absurd 
result ;  and,  whether  notice  had  been  given  or  not, 
I  do  not  think  that  the  appellants  had  a  right, 
under  the  general  law,  independently  of  the  per- 
mission referred  to  in  the  case,  to  turn  into  the 
surface-water  drain  even  rain  water,  and  still  less 
had  they  a  right  to  turn  into  it  slop  and  scullery 
water,  as  to  which  no  permission  had  been  given. 
Ohannell,  J.  said:  "It  is  contended  that  this 
surface-water  drain  was  a  sewer,  and  I  think  it 
was  for  some  purposes.    It  was  intended  to  carry 
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off  mere  surface  water,  yet  it  was  a  'sewer9 
within  the  words  of  the  definition  contained  in 
sect  4  of  the  Public  Health  Act  1875.  Bat  to 
•entitle  the  appellants  to  succeed  it  would  be 
necessary  to  go  farther  and  show  that  it  was  a 
a  sewer  which  the  appellants  had  a  right  to  use 
as  they  did.  If  they  had  any  such  right,  it  could 
-only  be  by  sect.  21,  which  requires  notice  to  be 
siren.  I  do  not  wish  to  say,  if  notice  had 
been  given  in  pursuance  of  that  section,  there 
would  hare  been  a  right  to  empty  the  slop  and 
scullery  water  into  this  surface-water  drain,  for  I 
agree  that  it  is  unnecessary  to  decide  that  ques- 
tion; but  here  no  notice  was  given.  I  think  the 
■appellants  cannot  lawfully  empty  sewage  into  a 
mere  water  sewer."  In  the  present  case  there  was 
a  drain  which,  when  it  came  into  the  control  of 
the  present  authority,  had  been  used  for  a  surface- 
water  drain,  and  had  either  before  or  after  it 
came  tinder  their  authority  been  allowed  by  them, 
either  expressly  or  tacitly,  to  be  used  for  carrying 
off  other  liquid  and  deleterious  matter,  some  of 
which,  at  all  events,  might  come  within  the 
general  name  of  sewage,  though  it  was  not  sewage 
within  the  meaning  applied  to  it  in  ordinary 
parlance ;  but  nothing  more  had  been  allowed,  so 
far  as  the  evidence  before  me  goes,  and  no  notice 
was  given  under  sect.  21  of  an  intention  to  cause 
the  drain  to  empty  this  other  matter  into  the 
sewer.  The  case  then  resolves  itself  into  this: 
If  a  public  authority,  being  the  owner  of  a  sewer, 
has  allowed  that  to  be  used  for  certain  specific 
purposes,  one  of  those  purposes  being  the  carrying 
off  of  liquid  drainage  matter,  does  that  Justify  its 
user  for  those  other  matters  to  which  I  nave 
referred  P  I  think  in  principle  the  case  of  Kineon 
Pottery  Company  Limited  v.  Corporation  of  Poole 
{ubi  sup.)  really  is  a  governing  authority  in  the 
present  case,  and  I  think  it  would  be  drawing  too 
refined  a  distinction  (which  I  am  not  justified  in 
doing)  if  I  were  to  say  it  was  not  such  a  govern- 
ing authority.  I  think,  therefore,  that,  as  against 
two  of  the  defendants,  the  plaintiff  is  entitled 
now  to  the  injunction  which  she  asks.  Of  course 
I  shall  allow  a  reasonable  time  for  putting 
matters  in  order. 

From  this  decision  Dr.  Wroughton  appealed. 

Alexander  Glen  and  Maughan  for  the  appel- 
lant— It  is  admitted  that  the  appellant  lawfully 
used  this  drain  for  the  purpose  of  carrying 
sway  the  surface  and  slop  water  for  many  years. 
He  therefore  bad  the  right  to  use  it  for  carrying 
away  fscal  matter,  and,  if  a  nuisance  is  caused, 
it  is  the  duty  of  the  local  authority  to  take 
such  steps  with  regard  to  the  place  where  it 
is  discharged  as  will  prevent  the  nuisance.  The 
appellant  incurs  no  liability  in  that  respect. 
There  is  no  authority  to  the  contrary.  This 
•ewer  vested  in  the  loc-.l  authority  under  sect.  18 
of  the  Public  Health  Act  1875  as  it  is 
not  within  the  exceptions.  The  appellant 
therefore   lost   all   right  to  interfere   with  the 


Ferrand  v.  Hollo*  Land  and  Building  Company, 
69  L.  T.  Rep.  8 ;  (1893)  2Q.B  135,  140 ; 

Brown  v.  Mayor,  &c.  of  Dunstable,  80  L  T.  Rep. 
659;  (1899)  2  Ch  878. 

There  is  nothing  in  the  Act  which  enables  the 
plaintiff  to  say  that  sect.  21  applies  only  to  any 
particular  class  of  sewage  or  refuse.  The  respec- 
m>e  responsibility  with  respect  to  drains   and 


sewers  of  householders  and  local  authorities  is 
discussed  in 

Kirkheaton  Local  Board  v.  Beaumont,  52  J.  P.  68 ; 
Molloy  v.  Gray,  24  L.  Rep.  Ir.  258 ; 
Ainley  v.  Kirkheaton  Local  Board,  60  L.  J.  734,  Ch. 
Kirkheaton  District  Local  Board  v.  Ainley,  Sons, 
and  Co ,  67  L.  T.  Rep.  209  ;  (1892)  2  Q.  6.  274 ; 
Fordom  v.   Parsons,   71  L.   T.  Rep.  428;  (1894) 

2Q.  B.  780; 
Wheatcroft  v.  Local  Board  of  Matlock,   52  L.  T. 

Rep.  356 ; 
Falconar  v.  Corporation  of  South  Shields,  11  Times 
L.  Rep.  223. 

A  water  drain  may  be  used  as  a  sewer  unless  it 
comes  within  sect.  13 : 

London  and  North-Western  Railway  Company  v. 

Aural  District  Council  of  Runcorn,  78  L.  T.  Rep. 

843 ;  (1898)  1  Ch.  561 ; 
Croysdale  v.   8unbury'On*Thames   Urban  District 

Council,  79  L.  T.  Rep.  26  ;  (1898)  2  Ch.  515  ; 
8ykes  v.  Howerby  Urban  District  Council,  82  L.  T. 

Rep.  177  ;  (1900)  1  Q.  B.  584. 

The  local  authority  had  power  to  make  a  new 
drain  if  this  was  not  adapted  for  this  purpose : 
(Public  Health  Act  1875,  s.  24).  Neither  of  these 
cases  was  cited  in  Kineon  Pottery  Company  v. 
Corporation  of  Poole  (81  L.  T.  Rep.  84;  (1899)  2 
Q.  B.  41),  which  was  relied  on  in  the  court  below. 
In  that  case  plans  had  been  deposited  with  the 
local  authority  showing  that  the  nouses  would  be 
drained  into  cesspools,  but  in  fact  they  were 
drained  into  a  drain  intended  to  receive  surface 
water  only.  But  the  decision  is  inconsistent  with 
the  other  authorities,  and  is  also  quite  a  different 
case  from  this  one.  Sect  21  of  the  Public  Health 
Act  1875  gives  the  plaintiff  an  absolute  right  to 
cause  his  drains  to  empty  into  the  sewers  of  the 
local  authority  : 

Eastwood  Brothers  Limited  v.  Bonley  Urban  Die* 
trict  Council,  84  L.  T.  Rep.  169;  (1901)  1  Ch. 
645. 

The  section  provides  that  such  notice  as  may  be 
required  by  the  local  authority  must  be  given, 
and  that  their  regulations  must  be  complied  with. 
But  no  regulations  have  been  made  by  this  local 
authority,  nor  any  rule  as  to  the  notioe  they 
require.  Therefore  no  notioe  was  necessary.  A 
third  party  has  no  right  to  raise  the  objection 
that  proper  notice  was  not  given  to  the  local 
authority.  The  remedy  of  the  plaintiff  is  to 
complain  of  the  nuisance  to  the  local  autho- 
rity under  sect.  98  of  the  Public  Health  Act 
1875,  who  must  cause  it  to  be  abated  (sect.  94), 
and,  if  the  local  authority  does  not  do  its  duty, 
complaint  must  be  made  to  the  Local  Govern- 
ment Board  under  sect  299  of  the  Act.  This 
action  therefore  cannot  be  maintained.  Besides, 
the  condition  as  to  notioe  does  not  apply  here. 
The  appellant  made  no  new  communication 
between  the  drains  and  sewers.  The  putting  up 
of  the  water-closet  and  its  connection  with  his 
existing  drain  was  not  connecting  the  drain  with 
the  sewer;  it  had  been  connected  long  before,  and, 
when  a  drain  is  once  made,  anything  may  be  sent 
into  it  which  its  size  allows : 

Metropolitan  Board  of  Works  v.  London  and  North* 
Western  Railway  Company,  44  L.  T.  Rep.  270  ; 
17  Ch.  Div.  246,  249. 

They  also  referred  to 

Public  Health  Aot  1875,  SB.  4, 15, 16, 19,  23,  27  ; 
Public  Health  Acts  Amendment  Aot  1890,  bs.  16, 17. 
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Levett,  K.C.  and  8.  Lushington  for  the  plaintiff. 
— This  is  not  a  drain  within  Beet.  21.  The  onus 
is  on  the  appellant  to  show  why  he  should  be 
allowed  to  increase  a  nuisance  on  the  plaintiff's 
land.  He  has  no  statutory  right  under  sect.  21 
to  commit  such  a  nuisance.  It  is  not  necessary 
that  any  formal  rule  as  to  giving  notice  to  the 
local  authority  should  exist.  If  there  is  no  such 
rule,  the  common  law  applies,  and  reasonable 
notice  must  be  given.  If  notice  had  been  given 
here,  the  local  authority  could,  and  probably  would, 
have  refused  to  allow  the  connection  with  the 
water-closet.  The  word  "  sewer  "  has  an  extended 
meaning,  but  the  authorities  show  that  there  is  a 
distinction  in  the  Act  between  surface-water 
drains  and  sewers.  This  is  supported  by  the 
judgment  of  Ohannell,  J.  in  Kinson  Pottery  Com- 
any  v.  Corporation  of  Poole  (ubi  sup.).  If  the 
lefendant  has  any  statutory  right  to  increase  the 
nuisance  on  the  plaintiff's  land,  he  has  not  given 
the  necessary  notice. 

Qlen  in  reply. 

Rigby,  L.J. — I  think  this  appeal  must  fail.  I 
think  that  the  order  made  is  quite  right,  and  that 
no  grounds  have  been  shown  upon  which  we  can 
set  aside  the  judgment. 

Collins,  L.J. — I  am  of  the  same  opinion. 
The  argument  in  this  oase  has  travelled  over  a 
wide  area  upon  the  question  of  sewers  and  drains 
under  the  Public  Health  Act,  but  I  think  that, 
when  we  come  to  the  narrow  point  which  has 
actually  to  be  decided,  it  will  not  be  necessary  to 
deal  in  any  detail  with  the  cases  referred  to.  The 
point  arises  shortly  in  this  way :  In  the  village  of 
Wetheral,  to  which  this  case  relates,  there  is,  for 
anything  that  appears  to  the  contrary,  an  adequate 
system  of  sewage  so  far  as  faecal  matter  is  con- 
cerned. It  seems  that  the  practice  was  to  deal 
with  that  matter  by  privies  and  cesspools,  though 
in  one  case  there  was  a  private  water-closet ;  but, 
for  anything  that  appears  to  the  contrary,  the 
general  scheme  which  now  exists  there  is  per- 
fectly adequate.  There  is  also  running  along  the 
highway  a  drain  which,  it  is  admitted — or,  at  all 
events,  it  is  not  denied,  and  the  evidence  is  in 
favour  of  it — was  originally  simply  a  highway 
drain  and  belonging  as  such  to  the  highway 
authority,  which  was  not  the  local  authority  now 
in  question.  That  drain  was  subsequently,  as  far 
back  as  1886,  improved  at  the  expense  of  the 
vestry,  then  the  highway  authority,  and  persons 
occupying  houses  along  that  highway  had,  no 
doubt,  with  possibly  the  tacit  assent  of  the  high- 
way authority,  connected  their  houses  with  it  for 
the  purpose  of  sending  down  slops  and  that  class 
of  water.  That  state  of  things  continued  until 
the  present  local  authority  came  into  existence 
and  took  over  the  control  of  the  highway  in  1894 ; 
and  so  things  went  on  until  1900,  when  the 
appellant  in  this  case,  without  any  notice  what- 
ever to  the  local  authority,  made  a  water-closet 
and  connected  it  with  a  communication  which  he 
already  had  with  the  highway  drain,  and  which 
had  been  used  for  passing  soapsuds  and  that 
class  of  liquid  down  the  drain.  He  now  contends 
that  he  is  justified  in  doing  what  he  did  by  virtue 
of  the  Public  Health  Act  1875.  But  the  matter 
which  he  sends  from  his  water-closet  passes  directly 
through  the  channel  I  have  described  into  a 
disused  quarry  which  is  part  of  the  plaintiffs 
premises,  and  immediately  adjoins  her  garden 


and  bowling-green.  The  effect  of  that  is  to 
create,  as  the  learned  judge  nays,  an  intolerable 
nuisance.  It  is  true  that  the  plaintiff  had  to 
submit  to  an  inconvenience  which  may  have 
amounted  to  a  nuisance  from  the  accumulation  of 
soapsuds  and  that  class  of  liquid  in  the  quarry, 
but  what  the  appellant  hue  done  is  to  make  that 
a  nuisance  of  a  very  aggravated  character- 
namely,  by  the  passing  down  of  faecal  matter  from 
his  water-closet  directly  into  the  quarry  at  the 
bottom  of  the  garden.  Supposing  he  had  done 
that  without  the  communication  with  the  drain 
of  the  local  authority,  no  one  would  question 
that  he  had  committed  a  tort  for  which  an 
action  at  the  suit  of  the  owner  of  the  garden 
would  lie  against  him.  But  he  says:  "I  do 
not  deny  for  a  moment  that  a  nuisance  in 
which  I  have  taken  a  part  is  created  on  the 
land  of  the  plaintiff,  but  I  am  entirely  discharged 
from  any  personal  liability  in  respect  of  the 
matter  inasmuch  as  the  channel  by  which  I  have 
conveyed  that  nuisance  on  to  the  land  of  the 
plaintiff  partly  consists  of  this  highway  drain 
which  I  say  is  a  sewer  of  the  highway  authority." 
In  order  to  get  the  immunity  that  he  claims 
under  the  Act  of  Parliament,  he  must  at  least 
show  that  he  has  conformed  to  the  conditions  of 
the  Act  of  Parliament.  He  claims  to  have  done 
so,  and  says  that  he  comes  within  sect.  21  of  the 
Public  Health  Act  1875.  That  section  provides : 
"  The  owner  or  occupier  of  any  premises  within 
the  district  of  a  local  authority  shall  be  entitled 
to  cause  his  drains  to  empty  into  the  sewers  of 
that  authority  on  condition  of  his  giving  such 
notice  as  may  be  required  by  that  authority  of 
his  intention  so  to  do,  and  of  complying  with  the 
regulations  of  that  authority  in  respect  of  the 
mode  in  which  the  communications  between  such 
drains  and  sewers  are  to  be  made,  and  subject 
to  the  control  of  any  person  who  may  be  ap- 
pointed by  that  authority  to  superintend  the 
making  of  such  communications."  He  says: 
"  True  it  is  I  did  not  consult  this  local  authority 
upon  the  matter  at  all.  I  knew,  or  might  have 
known  because  it  was  in  evidence,  that  in  that 
small  community  other  persons  had  tried  to  make 
these  communications  and  assent  had  been  refused. 
I  did  not  ask  them.  I  had  no  reason  to  suppose 
that  they  would  assent  to  it  The  statute  obliges 
me  to  give  them  notice.  I  did  not  do  it,  and  jet 
I  claim  immunity  under  the  statute  for  creating 
an  intolerable  nuisance  on  the  land  of  the  plain- 
tiff." That  seems  a  strong  order,  and,  in  ordei 
to  bring  himself  within  the  section,  he  has  first 
of  all  to  show  that  the  channel  into  which  he  has 
sent  this  faecal  matter  is  a  sewer  of  the  local 
authority.  The  contention  on  behalf  of  the  appel- 
lant goes  to  this  whole  extent,  that  if  a  highway 
drain  had  been  made  simply  for  the  purpose  or 
collecting  rain  water  to  be  used  for  drinking  pur- 
poses afterwards,  and  although  there  was  an  effi- 
cient system  for  dealing  with  faecal  matter  in  the 
neigbourhood,  that  the  appellant  might  never- 
theless pass  his  faecal  matter  down  into  this 
channel  which  existed  for  the  purpose  of  collecting, 
and  it  may  be  distributing,  rain  water  for  drinking 
purposes.  That  seems  an  extravagant  construction 
of  the  statute,  and  one  which  I  should  shrink  from 
unless  driven  to  it  by  the  absolute  wording  of  the 
section.  Although  there  may  be  drains  which  come 
within  the  definition  of  a  sewer  under  the  Act,  I 
think  that  it  was  not  this  class  of  sewer  to  which 
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the  provisions  of  the  Public  Health  Act  1875  apply, 
enabling  any  person  to  pass  the  faecal  matter  of 
his  household  into  it.  I  do  not  think  it  is  necee- 
sary  to  decide  that  as  a  matter  of  law  in  this 
case ;  and  I  should  certainly  be  very  reluctant  to 
throw  any  doubt  upon  the  views  taken  by  the 
learned  judges  on  this  question,  because  that  does 
not  arise  in  this  case  for  this  reason,  that,  even  if 
this  were  a  sewer  into  which  the  appellant  had  a 
right  under  the  conditions  of  the  statute  to  pass 
fecal  matter,  he  has  not  performed  those  con- 
ditions, and  therefore  it  seems  to  me  that  he  has 
no  defenoe  to  this  action.  On  those  grounds  I 
think  that  the  appeal  should  be  dismissed  with 
costs. 

Solicitors  for  the  plaintiff,  UUithorne,  Curry, 
and  Jennings,  agents  for  P.  B.  Hodgson,  Car- 
Hale. 

Solicitors  for  the  defendant  Wroughton, 
Foulper,  Robinson,  and  Mills,  agents  for  Leavers, 
Carlisle. 

Solicitors  for  the  other  defendants,  Chester  and 
Co.,  agents  for  I.  S.  Mawson,  Carlisle,  and  Wright, 
Brown,  and  Strong,  Carlisle. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

Thursday,  April  18, 1901. 

(Before  Lord  Alvbrstone,  C.J.  and 

Lawrancb,  J.) 

Property  Exchange  (No.  1)  Limited  (appe.) 

v.  Wandsworth  Board  of  Works  (reaps.)  (a) 

Honment  of  Strip  of  land  added  to  old  High- 
way— Cost  of  paving  added  part — Metropolis 
Management  Act  1855  (18  &  19  Viet.  c.  120), 
«.  105 — Metropolis  Management  Amendment 
Ad  1862  (25  &  26  Viet.  c.  life),  ss.  77, 112. 

An  old  public  highway  of  16ft.  in  width,  which, 
prior  to  and  since  1&>5  had  existed  as  a  formed 
road,  with  some  houses  on  the  south  side  thereof, 
and  had  been  repaired  by  the  district  board  of 
works,  was  widened  in  1898  by  the  addition 
thereto  on  the  north  side  of  a  strip  of  land  of 
24/i.  in  width,  thereby  making  the  width  of  the 
whole  road  4fifl.,  and  there  were  buildings  on 
both  sides  of  the  roadway.  The  board  resolved 
to  pave  the  road  as  a  "new  street"  under  the 
Metropolis  Management  Acts,  and  they  appor- 
tioned the  expenses  of  paving  the  added  part 
amongst  the  owners  of  houses  and  lands  on  the 
north  side  only,  exempting  the  owners  on  the 
south  side. 

Edd,  that  the  added  part  of  24ft  was  the 
"new  street"  within  the  meaning  of  the  Metro- 
polis Management  Acts,  and  that  the  expenses 
of  paving  the  added  part  were  properly  appor- 
tioned on  the  owners  on  the  north  side  only,  as 
the  houses  and  lands  on  the  south  side  of  the 
roadway  abutted  on  the  old  highway,  and  not 
on  the  "new  street" 

Retards  v.  Keesick  (59  L.  T  Rep.  318)  and  White 
«.  Fnlham  Veetry  (74  L.  T.  Bop.  425)  followed. 

Cam  stated  by  Mr.  John   Rose,  metropolitan 

JoKee  magistrate,  sitting  at  the  South- Western 

Poliofrcourt,  after  the  determination  by  him  of  a 

Uq  Baport*d  by  W.  W.  Out,  Eaq.,  Barrtatar-at-Law. 


complaint  against  the  Property  Exchange  (No.  1) 
Limited  (the  appellants)  made  bv  the  Board  of 
Works  for  the  Wandsworth  District  (the  respon- 
dents). 

On  the  11th  July  1900  a  summons  to  appear  at 
the  police-oourt  was  issued  at  the  instance  of  the 
respondents  (therein  named  the  plaintiffs)  to  the 
appellants  (therein  named  the  defendants)  for  the 
appellants  to  answer  a  claim  by  the  respondents, 
tbe  particulars  of  which  annexed  to  the  summons 
were  as  follows : 

691. 11a.  3d.,  being  the  sum  apportioned  by  the  plain- 
tiffs on  the  31st  day  of  January  1900,  in  respect  of 
oertain  premises  of  whioh  yon  are  the  owners  or 
ooonpiers,  and  being  the  proportion  payable  in  respect  of 
snob  premises  towards  the  expense  of  paving  a  new 
street  called  Totterdown  (on  the  north  side  thereof), 
Tooting. 

At  the  hearing  of  the  summons  on  the  8th 
Aug.  1900  the  facts  of  the  case  were  stated  and 
agreed  on  by  the  parties  as  follows,  and  were 
taken  as  evidence : 

The  street  or  roadway  known  as  Totterdown 
has  at  present  buildings  erected  on  both  sides. 

The  row  of  houses  on  the  south  side,  belonging 
to  a  Mr.  Melhuish,  were  erected  before  the  year 
1855,  and  probably  as  far  back  as  1825. 

The  houses  or  walks  on  the  north  side  consisted 
of  the  following  premises,  namely :  (a)  the  flank 
and  flanking  fence  of  the  company's  premises 
known  as  29,  St.  Cyprian-street;  (6)  the  flank 
and  flanking  fence  of  premises  known  as  28,  St. 
Cyprian-street ;  (c)  a  yard  and  premises  belonging 
to  the  London  General  Omnibus  Company,  open- 
ing into  Totterdown;  (d)  a  passage  entrance  to 
rear  of  houses  in  High-street;  and  (e)  the  flank 
and  flanking  wall  of  premises  in  High-street,  in 
the  occupation  of  Mr.  Greig,  with  side  entrance 
opening  on  to  Totterdown. 

The  company's  house  and  premises  are  known, 
as  29,  St.  Cyprian-street,  and  were  purchased  by 
the  company  in  the  year  1899,  and  erected  in  or 
about  the  year  1898. 

There  were  no  windows  or  apertures  on  the 
Totterdown  side  of  the  main  building  of  the  com- 

O's  house,  but  there  were  three  windows  and  a 
ght  in  St.  Cyprian-street,  and  at  present  all 
ingress  and  egress  thereto  was  from  St.  Cyprian- 
street,  and  the  premises  were  continuous  with 
other  houses  situate  in  St.  Cyprian-street. 

In  and  for  many  years  prior  to  1855  Totter- 
down-road  was  a  formed  road  used  for  wheeled 
and  foot  traffic  from  the  entrance  from  the  High- 
street,  and  it  was  then  well  known  as  "  Totter- 
down," opening  at  High-street  at  one  end  and 
used  for  every  description  of  traffic,  and  at  the 
other  end  leading  into  meadows  open  daily  for 
foot  passengers. 

Totterdown  was  a  public  thoroughfare  known 
only  by  the  name  of  M  Totterdown,"  and  had 
been  repaired  when  required  by  the  board  since 
1855. 

In  or  about  the  year  1898  Totterdown-road  was 
widened  from  the  width  of  16ft.  to  the  width  of 
40ft,  and  a  new  street  known  as  St  Cyprian- 
street  was  at  the  same  time  made  running  into 
Totterdown ;  but  save  and  except  this  widening 
and  the  building  of  certain  houses  and  flanking 
on  the  north  side  thereof,  Totterdown,  as  above 
described,  had  not  altered  in  character  or  posi- 
tion or  in  any  other  way  since  the  houses  on  the 
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south  aide  were  erected ;  the  neighbourhood  has, 
however,  become  more  thickly  populated. 

In  or  about  the  year  1898  the  lands  on  the 
north  side  of  Totterdown  were  laid  out  for  build- 
ing purposes,  and  a  new  street,  known  as  St. 
Cyprian- street,  running  nearly  at  right  angles 
into  Totterdown,  was  made. 

The  «iompany  have  paid  their  due  propo»  tion  of 
the  expenses  for  paving  St.  Cyprian-street. 

That  portion  of  Totterdown  now  proposed  to  be 
adopted  by  the  board,  being  of  the  width  of  24ft. 
or  thereabouts,  is  bounded  on  the  north  by  the 
land  and  messuages  as  above  described  and  shown 
on  a  plan  attached  to  the  case ;  and  on  the  south 
by  a  spaoe  of  16ft.,  being  the  old  highway  known 
for  many  years  prior  to  1855  (and  still  known)  as 
Totterdown. 

The  amount  of  361.  5s.  6d.  was  claimed  by  the 
board  from  the  company,  in  accordance  with  their 
notice  of  the  7th  Oct.  1899,  as  being  the  proper 
proportion  of  the  rate  payab'e  by  them,  and  in 
calculating  such  amount  the  board  took  into  con- 
sideration that  a  due  proportion  would  be  paid  by 
the  owners  of  the  houses  on  the  south  side  of 
Totterdown. 

In  Deo.  1899  a  summons  was  taken  out  by 
the  board  against  a  Mr.  Melhuish,  an  owner  of 
one  of  the  houses  on  the  south  side  of  Totterdown, 
to  recover  the  sum  of  19Z.  Is.  payable  by  him 
under  the  apportionment  made  as  previously  men- 
tioned, and  such  summons  was  heard  by  the  same 
metropolitan  magistrate  in  the  South- Western 
Police-court,  and  the  summons  was  dismissed  on 
the  ground  that  Totterdown  as  to  so  much  thereof 
as  formed  the  site  of  the  old  street  before  the 
recent  widening  took  place,  was  not  a  new  street 
within  the  meaning  of  the  Metropolis  Manage- 
ment Ante. 

On  the  14th  Feb.  1900  the  company  received 
notice  from  the  clerk  of  the  board  demanding  the 
sum  of  692.  lis.  3d.,  being  in  respect  of  a  new 
apportioument  made  in  consequence  of  the  deci- 
sion of  the  magistrate  in  the  summons  against 
Mr.  Melhuish  last  mentioned,  which  in  effect 
exempted  the  owners  of  the  houses  (three)  on  the 
south  side  of  Totterdown  from  the  expenses  of 
paving  the  spaoe  on  the  north  side  of  the  old  site. 

The  sum  of  121.  Is.  IOcJ.  was  in  fact  paid  by  the 
company  to  the  board  on  account  of  the  expenses 
charged  under  the  notice  of  the  7th  Oct.  1899,  and 
a  cheque  for  this  amount  had  been  drawn  in 
favour  of  the  company  and  a  form  of  receipt  sub- 
mitted to  the  company,  but  the  company  have 
not  yet  taken  up  the  cheque,  and  it  was  still 
retained  by  the  board,  though  the  board  had 
offered  to  repay  the  above  sum  of  12Z.  Is.  lOd. 

The  works  referred  to  in  the  notioe  had  not  yet 
been  commenced. 

Counsel  for  the  company  contended:  First, 
that,  upon  the  true  construction  of  sect.  105  of  the 
Metropolis  Management  Act  1855  and  sects.  77 
and  112  of  the  Metropolis  Management  Act  1862, 
the  portion  of  Totterdown  now  proposed  to  be 
adopted  by  the  board — that  is,  the  northern 
portion  of  24ft.  or  thereabouts— was  not  a  new 
street  within  the  meaning  of  the  Acts  or  either 
of  them ;  that  the  resolution  of  the  board  of  the 
31st  Jan.  1900  apportioning  the  estimated 
expenses  of  paving  such  alleged  new  street  was 
invalid  and  not  binding  on  the  company  bo  as  to 
fix  the  liability  for  contributing  for  the  same  at 
the  sum  of  69Z.  lis.  3d.  or  any  part  thereof,  on 


the  ground  that  the  road  or  street  now  known  as 
Totterdown  or  any  part  thereof  is  not  a  new 
street  within  th*  meaning  of  the  above-mentioned 
Acts,  and  having  regard  to  the  magistrate's  deci- 
sion respecting  the  southern  portion  of  Totter- 
down above  mentioned.  Secondly,  that  the  reso- 
lution of  the  board  fixing  a  new  apportionment 
after  the  magistrate's  decision  in  the  case  iv  latins 
to  the  southern  part  of  Totterdown  was  invalid 
on  the  ground  that  the  company  had  paid  or 
offered  to  nay  the  sum  of  362.  5s.  6d.  demanded 
under  the  first  apportionment,  and  that  the  board 
were  not  enabled  under  their  powers  to  make  a 
fresh  apportionment  annulling  the  first  apportion- 
ment and  in  substitution  therefor.  Thirdly,  that 
the  apportionment  was  invalid  inasmuch  as  it 
was  not  within  the  power  of  the  board  whilst 
treating  Totterdown  in  its  entirety  as  it  existed 
at  present  to  make  an  apportionment  fur  the 
pavement  of  it  longitudinally;  that,  if  Totter- 
down was  to  be  regarded  in  its  entirety  for  the 
purpose  of  judging  whether  it  was  or  was  not  a 
new  street,  the  owners  of  the  houses  on  both  sides 
(which  would  include  the  owners  of  house**  on  the 
south  side)  ought  to  bear  their  due  proportion  of 
the  expense.  Fourthly,  that  the  decisions  in  the 
cases  of  Richards  y.  Kessich  (59  L.  T.  Rep.  318) 
and  White  v.  Fulham  Vestry  (74  L.  T.  Rep.  425) 
did  not  apply,  and.  in  so  far  as  any  principle  or 
doctrine  covering  the  present  case  may  in  terms 
appear  therein,  that  such  principle  or  doctrine 
ought  not  to  be  applied  in  the  cirou instances 
appearing  in  this  case. 

In  support  of  the  above  contention*  and  sub- 
missions of  law,  the  following  oases  were  cited 
before  the  magistrate :  Robinson  v.  Local  Board 
for  Barton  (47  L.  T.  Rep.  286;  21  Ch.  Div.  621, 
at  p.  633;  Whitchurch  v.  Fulham  Board  of 
Works  (13  L.  T.  Rep.  631,  at  p.  633;  L.  Rep.  1 
Q.  B.  233,  at  p.  240 ;  Ve$try  of  Mile  End  v.  White- 
chapel  Uniont3i  L.  T.  Rep.  178 ;  1  Q.  B.  Div.  680; 
Great  Clacton  Local  Board  v.  Young  and  8ons 
(71  L.  T.  Rep.  877 ;  (1895)  1  Q.  B.  395) ;  Vestry  of 
Padding  ton  v.  North  Metropolitan  Railway  and 
Canal  Company  (1894)  1  Q.  B.  633) ;  Vestry  of  St. 
Chiles,  Camoerweu  v.  Crystal  Palace  Company  (66 
L.  T.  Rep.  840,  at  p.  842;  (1892)  2  Q.  B.  33,  at 
p.  40) ;  St.  George's  Local  Board  v.  Ballard  (72 
L.  T.  Rep.  345;  (1895)  1  Q.  B.  702). 

Counsel  for  the  company  tbeiefore  submitted 
that  the  summons  should  be  dismissed  with 
costs. 

On  the  25th  Aug.  1900  the  magistrate  gave  his 
decision  as  follows,  his  decision  being  annexed  to 
the  case: 

Totterdown  is  in  appearance  a  side  street  leading  out 
of  High-street,  Upper  Tooting.  On  the  south  side,  the 
road  «ray  to  the  width  of  16ft  is  an  old  publio  highway 
which  before  and  sinoe  1855  has  been  repaired  by  the  board 
of  works,  and  fronting  it  on  the  south  side  is  a  row  of 
seventeen  cottages  built  abont  seventy-five  years  ago. 
On  the  north  side,  a  new  roadway  24ft  in  width  was  in 
1898  added  to  the  old  highway,  and  some  buildings  were 
then  erected,  la  1899  the  board  of  works  resolved  to 
pave  Totterdown  as  a  new  street  under  sect.  105  of  the 
Metropolis  Management  Act  1855,  and  took  proceedings 
in  this  court  to  recover  the  expenses  of  paving  from 
owners  of  the  cottages  on  the  south  side.  After  argu- 
ment end  a  view  of  the  place,  1  decided  that  the  southern 
side  ot  Totterdown— namely,  the  old  highway  and  old 
cottages— formed  an  old  street,  and  that  therefore  the 
southern  side  of  Totter  fawn  could  not  be  treated  as  a 
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"new  street"  under  the  Aot,  and  that  the  resolution, 
order,  and  apportionment  were  invalid.  The  board  of 
works  have  since  made  another  order  and  apportionment 
under  sect.  105  for  the  paring  of  the  new  roadway  on 
the  north  side  of  Totterdown  ae  a  "  new  street,"  and  are 
proceeding  to  recover  the  expenses  from  the  owners  of 
the  houses  and  land  on  the  north  side  of  the  new  road- 
way. The  learned  counsel  for  the  defendants  argued 
that  Totterdown  must  be  regarded  altogether— namely, 
•s  a  street  40ft.  wide  with  houses  on  both  sides— and 
that  the  expenses  of  paving  should  be  charged  on  the 
owners  on  both  sides.  The  question  is  whether  the 
modern  addition  to  the  old  highway  can  be  treated 
separately  as  a  "new  street"  within  sect  105  of  the 
Metropolis  Management  Aot  1855.  Houses  are  neces- 
sary to  form  a  street  within  the  Act,  as  the  section 
itself  shows.  "Houses  built  on  one  side  will  do": 
(see  Richards  v.  Kessick,  52  J.  P.  756,  per  Wills,  J.). 
"There  most  be  a  sufficient  number  of  houses  or 
braidings  to  constitute  a  street  according  to  the  ordi- 
nary sense  of  mankind,"  said  Lord  Esher,  adding,  "  how 
many  more  than  one  there  must  be  I  will  not  undertake 
to  say.  If  there  were  only  two,  half  a  mile  from  each 
oilier,  I  should  s«y  it  would  not  suffioe.  The  whole 
tinng  must  be  looked  at,  the  number  and  character  of 
the  buildings  and  their  position  "  :  (Vestry  of  8t.  Giles, 
CemberweU  v.  Crystal  Palace  Company  (1892)  2 
Q.  B.  at  p.  40).  Whether  there  is  a  sufficient  number 
of  houses  to  make  a  new  street  for  the  purposes  of  the 
Aot  is  a  question  of  fact  for  the  magistrate,  per 
Wright,  J.  in  Vestry  of  St.  Mary,  Battersea  v.  Palmer 
(75  L.  T.  Bep.  362,  at  p.  365 ;  (1897)  1Q.B.  220,  at 
p.  225),  and  see  Allen  y.  FvXham  Vestry  (80  L.  T.  Bep. 
253 ;  (1899)  1  Q.  B.  681).  I  can  therefore  treat  a  road- 
way with  houses  on  one  side  only  as  a  street.  I  have 
already  done  so  with  respect  to  the  south  side  of 
|  Totterdown,  and  decided  that,  although  a  street,  it  was 
!  not  a  "new  street."  Now  as  to  the  north  side,  the 
bcdldingB  and  roadway  are  "  new,"  but  are  the  numbers, 
character,  and  position  of  the  buildings  on  that  side 
;  each  as  to  form  a  "  new  street  "in  the  ordinary,  popular, 
sad  natural  sense  of  the  words  P  The  houses  are  few 
m  number,  they  are  not  contiguous,  and  they  do  not 
front  the  roadway  in  question,  but  the  road  is  short,  the 
|  houses  are  near  to  each  other,  and  in  my  opinion  they 
i  form  a  "new  street"  in  the  ordinary,  popular,  and 
i  natural  sense  of  the  words,  the  resolution,  order,  and 
apportionment  are  valid,  and  therefore  the  defendants 
|  sre  liable  under  it,  and  1  make  an  order  directing  the 
'  appellants  to  pay  the  amount  claimed  by  the  respon- 
dents. 

The  question  for  the  decision  of  the  court  was 
j  whether  the  decision  of  the  magistrate  was  right ; 
|      if  so,  his  order  was  to  stand. 

The  Metropolis  Management  Aot  1855  (18  &  19 
Vict  c.  120)  provides: 

Seot  105.  In  case  the  owners  of  the  houses  forming 
the  greater  part  of  any  new  street  laid  out  or  made, 
or  hereafter  to  be  laid  out  or  made,  which  is  not  paved 
to  the  satisfaction  of  the  vestry  or  district  board  of 
the  parish  or  district  in  which  such  street  is  situate, 
be  desirous  of  having  the  same  paved,  as  hereinafter 
mentioned,  or  if  sueh  vestry  or  board  deem  it  neoes- 
siry  or  expedient  that  the  same  should  be  so  paved, 
then  and  in  either  of  such  oases  such  vestry  or  board 
than  well  and  sufficiently  pave  the  same,  either  through- 
out the  whole  breadth  of  the  oarriage-way  and  footpaths 
thereof,  or  any  part  of  such  breadth,  and  from  time 
to  time  keep  such  pavement  in  good  and  sufficient 
repair ;  and  the  owners  of  the  houses  forming  such  street 
ihall  on  demand  pay  to  such  vestry  or  board  the  amount 
of  the  estimated  expenses  of  providing  and  laying  such 
pavement,  such  amount  to  be  determined  by  the  surveyor 
far  the  time  being  of  the  vestry  or  board ;  and  in  case 
enok  estimated  expenses  exceed  the  actual  expenses  of 
eaah  paving,  then  the  difference  between  such  estimated 


expenses  and  such  actual  expenses  shall  be  repaid  by  the 
said  vestry  or  board  to  the  owners  of  houses  by  whom 
the  said  sum  of  money  has  been  paid ;  and  in  oase  the 
said  estimated  expenses  be  less  than  the  actual  expenses 
of  such  paving,  then  the  owners  of  the  said  houses  shall, 
on  demand,  pay  to  the  said  vestry  or  board  such  further 
sum  of  money  as,  together  with  the  sum  already  paid, 
amounts  to  such  actual  expenses. 

Sect.  250.  In  the  oonstruotion  of  this  Aot  .  •  •  the 
word  "  street "  shall  apply  to  and  include  any  highway 
(exoept  the  oarriage-way  of  any  turnpike  road),  and  any 
road,  bridge  (not  being  a  county  bridge),  lane,  footway, 
square,  oourt,  alley,  passage,  whether  a  thoroughfare  or 
not,  and  a  part  of  any  such  highway,  road,  bridge,  lane, 
footway,  square,  oourt,  alley,  or  passage. 

The  Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict.  o.  102)  provides : 

Sect.  77.  Where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  105th  section  of  the 
firstly -recited  Aot,  have  paved  or  be  about  to  pave  any 
new  street,  the  owners  of  the  land  bounding  or  abutting 
on  such  street  shall  be  liable  to  contribute  to  the 
expenses  or  estimated  expenses  of  paving  the  same,  as 
well  as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawful  for  the  vestry  or  district  board  to  charge 
the  owners  of  land  in  a  less  proportion  than  the  owners 
of  house  property,  Bhonld  they  deem  it  just  and  expe- 
dient so  to  do ;  and  any  such  costs  or  expenses,  including 
the  oosts  of  paving  at  the  points  of  intersection  of 
streets,  and  all  other  incidental  oosts  and  charges  shall 
be  apportioned  by  the  vestry  or  board,  and  shall  be 
recoverable  either  before  the  work  shall  be  oommenoed 
or  during  its  progress  or  after  its  completion,  Ac. 

Seot  112.  In  the  oonstruotion  of  the  recited  Acts  and 
this  Aot  .  .  .  the  word  "  street  "shall  be  deemed 
to  apply  to  and  include  the  subject-matters  specified  in 
the  250th  section  of  the  firstly-recited  Act,  and  also  any 
mews  and  a  part  thereof ;  the  expression  "  new  street ** 
sball  apply  to  and  include  all  streets  hereafter  to  be 
formed  or  laid  out,  and  a  part  of  any  such  street,  and 
also  all  streets  the  maintenance  of  the  paving  and  road- 
way whereof  had  not,  previously  to  the  passing  of  this 
Aot,  been  taken  into  charge  and  assumed  by  the  com- 
missioners, trustees,  surveyors,  or  other  authorities 
having  control  of  the  pavements  or  highways  in  the 
parish  or  place  in  which  such  streets  are  situate,  and  a 
part  of  any  such  street,  and  also  all  streets  partly 
formed  or  laid  out;  the  word  "  pave "  shall  apply  to  and 
inolude  the  formation  of  the  roadway  or  footway  of  any 
street. 

W.  L.  Richards  for  the  appellants. — The  ques- 
tion is  whether  the  magistrate  was  right  in 
holding  that  this  modern  addition  to  an  old  street 
could  i>e  treated  separately  and  held  to  be  a  "  new 
street "  within  the  Acts.  First,' having  regard  to 
the  decision  of  the  magistrate  that  tne  16ft.  of 
Totterdown  is  an  old  street,  it  most  be  held  that 
the  whole  street  should  be  treated  as  one,  and 
that  the  whole  street— the  modern  addition 
included — is  an  old  street.  Secondly,  if  the 
widened  or  added  part  of  24ft  should  be  treated 
as  a  new  street,  then  the  frontagers  on  both  sides 
should  pay  their  share  of  the  expenses  as  to  the 
new  portion.  Thirdly,  on  the  materials  before 
the  magistrate  there  was  no  evidence  to  justify 
him  in  finding  that  Totterdown,  in  so  far  as  it 
consisted  of  the  new  portion,  was  a  new  street,  and 
we  contend  that  it  was  not  anew  street  within  the 
meaning  of  the  Acts  Fourthly,  the  second  appor- 
tionment was  invalid  because  the  first  one  was 
never  rescinded,  and  was  acted  on  by  the  pay- 
ment of  money  under  it.  In  Vestry  of  Mile  End 
v.  Ghiardiane  ofWhiteehapel  Union  (34  L.  T.  Bep. 
178 ;  1  Q.  8.  JDiv.  680),  where  a  new  street  was 
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directed  by  the  vestry  to  be  paved  over  half  ite 
breadth  only,  and  the  vestry  had  apportioned  the 
cost  on  the  frontagers  on  that  side  only,  it  was 
held  that  the  apportionment  was  wrong,  and  that 
the  frontagers  on  both  sides  ought  to  have  been 
charged.  The  spirit  of  the  Act  is  that  both  sides 
which  take  a  benefit  should  at  some  time  or  other 
pay.  .  [Lord  Alvebstone,  G.J. — In  toat  case  the 
whole  street  was  a  " new  street" ;  here  there  is  a 
part  old  and  a  part  new.  If  the  whole  be  found 
to  be  a  new  street  and  the  vestry  have  paved 
part,  then  there  must  be  apportionment  on  both 
sides.]     In  Vestry  of  Paddington  v.  North  Metro- 

rlitan  Railway  and  Canal  Company  (1894) 
Q.  B.  633)  it  was  held  that  the  expenses  of 
flagging  a  footway  on  one  side  of  a  road  or  street 
should  be  borne  by  the  owners  on  both  sides  of 
the  street.  So,  in  Great  Clacton  Local  Board  v. 
Young  and  Sons  (71  L.  T.  Eep.  877;  (1895) 
1  Q.  B.  395),  the  expenses  of  paving  a  footpath 
on  one  side  were  held  to  be  properly  apportion- 
able  on  the  owners  on  both  sides  of  the  street, 
and  the  case  shows  that  you  cannot  divide  a  road 
longitudinally.  Coming  to  the  sections  of  the 
Act,  sect  105  speaks  of  the  paving  through- 
out the  whole  breadth  of  thn  carriage-way, 
"or  any  part  of  such  breadth,"  so  that  the 
section  contemplates  that  the  whole  street  or 
any  part  of  the  street  may  be  paved,  and  that  the 
owners  on  both  sides  should  pay ;  and  sect.  112 
of  the  Act  of  1862  speaks  of  "  a  part  of  any  such 
street/'  The  cases  cited  against  the  appellants 
are  Richards  v.  Kessich  (59  L.  T.  Rep.  318); 
White  v.  Fulham  Vestry  (74  L.  T.  Rep.  425),  and 
Vestry  of  St.  James  and  St.  John,  ClerkenweU  v. 
Edmondson  and  Son  (83  L.  T.  Rep.  501;  (1901) 
1  Q.  B  264).  Richards  v.  Kessich  (ubi  wig.)  was 
under  a  different  Act — namely,  the  Public  Health 
Act  1875 — and  the  definition  of  '•  street"  in 
sect  4  of  that  Act  is  very  different  from  the 
definition  of  "  new  street "  in  these  Acts.  White 
v.  Fulham  Vestry  (ubi  sup.)  is  distinguishable  on 
this  ground  that  in  that  case  the  whole  road  was 
new  since  1855.  The  frontagers  on  one  side  had 
paid  their  share  in  1870,  and  it  was  only  fair  that 
the  frontagers  on  the  other  side  should  pay  in 
1894.  In  the  present  case  the  16ft.  of  this 
road  is  and  always  has  been  an  old  street. 
This  road  should  have  been  dealt  with  as  a 
whole.  When  the  added  part  was  thrown  into 
the  old  highway,  then  the  whole  became  one 
street,  and  the  magistrate  ought  to  have  so 
looked  at  it : 

Vestry  of  8t.  James  and  8t.  John,  ClerkenweU  v. 
Edmondson  and  Bon  (ubi  sup.). 

Paving  is  done  for  the  benefit  of  owners  on  both 
sides  of  the  street,  and  therefore,  as  the  frontagers 
on  both  sides  get  the  benefit  of  the  paving,  they 
ought  both  to  be  made  to  pay ;  and  the  south  side 
of  this  road  being  an  old  highway,  was  not  paved 
under  the  Act  of  1855.  Lastly,  the  resolution  for 
the  first  apportionment  having  been  acted  upon 
could  not  be  rescinded,  and  therefore  the  second 
apportionment  was  invalid  : 

Bishop  v.  Wandsworth  Board  of  Works,  82  L.  T. 
Eep.  766. 

[Lord  Alvebstone,  G.J.  referred  to  the  case  of 
Cook  v.  Ipswich  Local  Board  (24  L.  T.  Rep. 
579 ;  L.  Rep.  6  Q.  B.  451).]  He  also  referred  to 
sect  98  of  the  Act  of  1862,  which  has  been 
repealed  by  the  London  Building  Act  1894. 


Matlinson,  K.C.  (J.  C.  Earle  with  him)  for  the 
respondents. — We  do  not  dispute  that  if  the  whole 
roadway  were  a  "  new  street  within  the  meaning 
of  these  Acts,  and  if  a  part  only  of  this  new 
street  were  paved,  the  expenses  would  properly 
be  apportioned  on  the  frontagers  on  both  sides 
of  the  street  The  case  of  Vestry  of  Mile  End  v. 
Guardians  of  Whitechapel  Union  (ubi  sup.)  would 
seem  to  be  an  authority  for  that  proposition. 
That  is  in  no  way  disputed,  but  the  question  here 
is,  when  did  thi*  become  a  new  street  and  what  is 
the  new  street  P  Is  it  the  24ft  which  was  added, 
or  is  it  the  whole  40ft  of  the  roadway  P  What 
was  the  position  in  the  year  1897,  the  year  before 
this  24ft.  was  added  to  the  road  ?  In  1897,  as 
the  magistrate  has  found,  this  road  was,  and  had 
been  for  many  years,  a  formed  road  fur  all  kinds 
of  traffic,  and  this  old  p*rt  was  not  a  new  street 
within  the  meaning  of  the  Acts,  but  was,  in  fact, 
an  old  highway.  The  owners  of  the  land  on  one 
side  of  this  old  highway  added  to  the  highway 
this  strip  of  land,  which  is  made  into  a  street  and 
therefore  the  added  part  and  not  the  whole  road- 
way, is  the  "  new,  street"  for  these  purposes.  For 
the  appellants  to  succeed  in  their  contention  it 
would  be  necessary  for  them  to  show  that  there 
cannot  be  a  new  street  contiguous  to  an  old  high- 
way ;  but  there  is  no  authority  for  that  proposi- 
tion. Richards  v.  Kessich  (ubi  sup.),  is  precisely 
the  same  cas*  as  this,  and  the  principle  there 
laid  down  absolutely  covers  this  case.  It  is  no 
answer  to  that  case  to  say  that  it  was  under  a 
different  Act  as  the  definition  of  "new  street "  in 
sact  112  of  the  Metropolis  Management  Act  1862 
imports  the  definition  of  "  street  and  the  defini- 
tion of  "  street  "  in  the  Public  Health  Act  1875 
is  exacty  the  same.  That  case  shows  that  if  you 
have  a  strip  of  land  added  to  an  existing  high- 
way and  houses  are  erected  on  the  side  of  the 
strip  of  land,  then  the  added  part  becomes  the 
"  street."  [Lawbance,  J.  referred  to  Evans  v. 
Newport  Urban  Sanitary  Authority  (61  L.  T. 
Rep.  684;  24  Q.  B.  Div.  264).]  White  v.  Fulham 
Vestry  (ubi  sup.),  goes  a  step  farther,  and  the  very 
point  to  be  decided  here  was  decided  there  That 
case  clearly  shows  that  the  "new  street"  here 
was  the  added  part  and  that  in  such  cases  you 
must  separate  the  old  part  from  the  added  or  new 
part.  The  decision  of  the  learned  magistrate  was 
therefore  right  in  limiting  the  liability  to  contri- 
bute to  the  paving  of  the  added  part  to  the 
frontagers  on  the  north  side.  He  referred  to 
sect  6  and  the  following  sections  of  the  London 
Building  Act  1894,  which  deal  with  the  forma- 
tion and  widening  of  streets. 

W.  L.  Richards  in  reply. 

Lord  Alvebstone,  0. J.— In  this  case  I  do  not 
at  all  go  back  from  the  opinion  which  I  formed 
and  expressed  in  the  case  of  ClerkenweU  Vestry  v. 
Edmondson  and  Son  (ubi  sup.)  that  a  good  deal 
may  be  said  for  the  view  that  where  streets  are 
altered  and  practically  new  streets  are  made  out 
of  old  highways  it  might  not  be  unreasonable  to 
treat  them  for  all  purposes  as  new  streets,  and  to 
treat  the  property  on  either  side  as  property 
abutting  on  the  new  street  and  the  owners  of 
such  property  liable  for  the  expenses.  But  in 
my  opinion,  at  any  rate  in  this  court  the  deci- 
sions to  which  we  have  been  referred  are  too 
strong  for  us  to  take  any  such  view.  It  appears 
that  there  was  an  old  highway  called  Totterdown, 
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an  old  street  16ft.  wide,  repairable  by  the  inhabi- 
tants at  large  before  the  year  1855.  To  that  old 
highway  persons  on  one  side  have  added  24ft. 
and  made  the  width  of  the  whole  40ft.  Under 
those  circumstances  the  board  attempted  to 
apportion  the  expenses  connected  with  paving 
that  added  part  on  the  frontagers  on  both 
sides,  and,  the  magistrate  having  decided  that 
to  be  wTonar,  the  board  are  now  charging  npon 
the  frontagers  of  the  north  side  the  proper 
cost  of  repairing  the  new  street — if  I  may  so  call 
it  without  begging  the  question — on  the  north 
side.  We  are  clearly  of  opinion  that  there  is 
nothing  in  the  point  urged  for  the  appellants  that, 
because  some  money  had  been  paid  under  the 
apportionment  held  to  be  bad,  these  subsequent 
proceedings  cannot  be  taken.  We  think  that 
does  not  prevent  subsequent  proceedings  being 
taken  to  set  the  matter  right  and  to  reapportion 
the  expenses.  It  appears  from  the  case  that  the 
money  was  at  the  disposal  of  the  appellants,  who 
naturally  did  not  desire  to  take  it  while  this 
question  was  open.  Therefore  the  only  question 
for  our  consideration  is  whether  or  not  the  appel- 
lants can  contend  that  the  apportionment  ought 
to  be  made  upon  the  frontagers  on  both  sides  of 
the  street;  or,  to  state  the  question  a  little 
differently,  ought  the  frontagers  on  the  south 
aide  of  the  street,  who  had  next  to  them  the  16ft. 
of  the  old  highway,  be  made  to  contribute 
to  the  expenses  connected  with  the  24ft.  of 
the  street  on  the  north  side?  It  is  not  dis- 
puted that  if  persons  are  fronting  a  new  street, 
then,  although  the  paving  may  only  be  done 
in  part  of  it,  both  sets  of  frontagers  are 
liable  to  pay.  That  was  decided  in  the  case 
of  Vestry  of  Mile  Bad  v.  Guardians  of  White- 
chapel  Union  (ubi  sup.),  and  that  proposition 
counsel  for  the  respondents  in  no  way  disputes. 
What  he  says  is  that  where  there  is  in  fact  an  old 
highway  and  where  there  is  added  to  that  old 
highway  by  the  act  of  the  frontagers  on  one  side 
of  it  a  strip  of  land  which  is  made  into  a  street, 
then  the  added  part,  and  not  the  whole,  is  a  new 
street.  I  think  both  the  authorities  to  which  our 
attention  has  been  called  lay  down  that  principle. 
The  first  case  is  Richards  v.  Kessich  (ubi  sup.), 
and  although  that  case  did  not  arise  under  the 
Metropolis  Management  Acts,  but  arose  under 
the  Public  Health  Act  1875,  so  far  as  the  f acts  go 
they  are  practically  identical.  There  there  had 
been  an  old  highway  and  the  highway  was  widened 
by  a  strip  of  land  which  was  thrown  into  the 
highway,  and  the  liability  to  repair  it  under  the 
Public  Health  Act  was  very  analogous  to  what  it 
would  have  been  under  the  Metropolis  Manage- 
ment Acts ;  that  is  to  say,  that  the  street  could 
he  paved  and  metalled  by  the  direction  of  the 
authority,  and  the  expenses  apportioned  on  the 
frontagers.  The  street  was  so  paved  and  metalled 
and  the  expenses  were  apportioned  and  made 
payable  by  certain  persons  under  that  Act,  and 
there  the  Queen's  Bench  Division  (consisting  of 
Field  and  Wills.  J  J.)  decided  that  for  the  purpose 
of  the  Public  Health  Act  the  street— it  was  not 
called  a  new  street  but  the  street — was  the  part 
which  had  been  added  to  the  old  highway.  Counsel 
for  the  appellants  did  not  at  all  deny  that  that 
-case  in  principle  had  a  considerable  bearing  upon 
this  matter,  but  he  said  it  was  under  a  different 
Act  I  quite  agree  that  it  was  under  a  different 
Act,  but  we  shall  have  to  consider  whether  there 
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is  any  real  distinction  in  principle  between 
the  two  Acts  to  prevent  our  considering  that 
judgment  seriously  or  to  prevent  our  being  bound 
by  it.  Then  the  matter  came  again  before 
Hawkins  and  Williams,  J  J.  in  the  case  of  White 
v.  Fulham  Vestry  (ubi  sup.),  where  the  facts  were 
very  much  the  same  as  in  the  present  case,  with 
the*  exception  of  one  different  incident  on  which 
great  reliance  has  been  placed.  There  the  old 
road  had  been  made  since  1855  and  there  had 
been  made  a  new  street,  and  the  frontagers 
on  tbe  one  side  of  that  street  had  paid  their 
contribution  under  the  Metropolis  Manage- 
ment Act.  Then  later  the  street  was  widened 
by  a  new  strip,  and  the  court  there  decided 
that  the  added  part  was  a  new  street  for 
the  purposes  of  the  105th  section  of  the  Metro- 
polis Management  Act  of  1855,  and  that  the  ex- 
penses were  to  be  apportioned  among  the  front- 
agers who  were  upon  the  other  side  of  the  new 
street.  Now,  we  have  been  pressed  by  the  counsel 
for  the  appellants  to  say  that  the  sole  ground 
of  that  decision  was  that  the  frontagers  on  the 
south  si de,  or  the  narrow  part  of  the  road,  had 
already  paid  contributions  under  the  Act  of 
1855.  That  they  had  paid  contributions  is 
perfectly  true;  but  when  we  look  at  the  princi- 
ple of  that  case  and  the  principle  which  was 
adopted  in  Richards  v.  Kessich  (ubi  sum ),  which 
that  case  followed,  it  seems  arite  clear  that 
the  court  in  both  cases  considered  that  the 
"new  street"  as  it  was  in  the  one  case  under 
the  Metropolis  Management  Acts,  and  the 
"street"  simply  as  it  was  in  the  other  ca«-e 
under  the  Public  Health  Act,  was  the  added 
part.  I  cannot  see  any  reason  why  we  should 
come  to  a  different  conclusion  with  regard  to 
what  is,  and  what  is  not,  a  new  street  in  this 
case  simply  because  the  part  to  which  the  new 
strip  has  been  added  was  an  old  highway  as  dis- 
tinguished from  being  a  new  street  made  under 
the  Metropolis  Management  Act  1855.  In  both 
cases  we  have  to  consider  what  is  new,  and  for 
the  purpose  of  the  section  apportion  the  costs 
upon  the  persons  whose  houses  or  land  abut  upon 
the  new  street.  If  I  am  right  in  the  conclusion  I 
have  come  to  in  following  these  two  decisions, 
which,  of  course,  are  binding  upon  us,  the  case  is 
at  an  end,  because  it  was  not  contended  that,  if 
the  houses  or  land  abut  upon  the  new  street,  and 
if  the  authority  are  to  draw  a  distinction  between 
the  old  portion  of  the  street  and  the  new  portion, 
that  distinction  was  not  drawn.  I  think  the 
learned  magistrate  was  quite  right  in  coming  to 
the  conclusion  in  this  case  that  he  must  follow 
the  authorities  and  hold  that  the  only  new  street 
here  was  the  added  part,  and  therefore  the  expenses 
must  be  apportioned  among  the  persons  whose 
houses  or  land  abutted  on  the  north  side  of  the 
widened  road.  With  regard  to  the  case,  my 
brother  Lawrance  has  called  attention  to,  the  case 
of  Evans  v.  Newport  Urban  Sanitary  Authority 
(ubi  sup.).  I  have  no  doubt  that  there  the  whole 
point  turned  upon  whether  or  not  the  frontagers 
could  resist  payment  because  some  portion  of  the 
road  on  either  side  had  been  an  old  footpath, 
and  it  was  decided  that  that  was  not  an  objection 
which  would  prevent  the  expense  being  properly 
apportioned.  If  any  different  view  of  the  case  is 
to  be  taken — I  do  not  say  it  is  to  be  taken — it 
must  be  taken  by  some  court  other  than  a  court 
of  first  instance.    I  think,  for  the  reasons  I  have 
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mentioned,  tbe  decision  arrived  at  by  the  learned 
magistrate  was  quite  right. 

Lawrance,  J. — I  entirely  concur,  for  the  reasons 


just  given. 


Appeal  dismissed;  leave  to  appeal. 


Solicitor  for  the  appellants,  Frederick  Du  Bois. 
Solicitors  for  the  respondents,  W.  W.  Young  and 
Son. 


Tuesday,  May  7, 1901. 

(Before  Lord  Alvebstone,  C.J.  and 
Lawbance,  J.) 
South  -  Eastern     and     Chatham    Railway 
Company  (apps.)  v.  London  County  Council 
(resps.).  (a) 
Smoke — Locomotive  emitting  black  smoke — Bail- 
way  Clauses  Consolidation  Act  1845  (8  Vict.  c. 
20),  s.  114— Regulation  of  Railways  Act  1868 
(31  &  32  Vict.  c.  119),  s.  19. 
Certain  locomotives  belonging  to  the  appellants 
emitted  black  smoke  for  three  minutes  on  various 
occasions. 
Evidence  was  given  that  the  coal  used  was  smoky 
coal,  and  that  it  was  unnecessary  for  a  loco- 
motive to  emit  smoke  for  longer  than  one  minute, 
but  no  evidence  was  given  that  the  locomotives 
were  not  constructed  on  the  principle  of  consum- 
ing their  own  smoke. 
Held,  that  an  offence  had  been  committed  within 
sect.  114  of  the  Railways  Clauses  Consolidation 
Act  1845  as  amended  by  sect.  19  of  the  Regula- 
tion of  Railways  Act  1868. 
Case  stated  on  five  informations   laid  by  tbe 
respondents.    They  were  all  in  the  same  form, 
and  charged  that  the  appellants  did  (upon  the 
day  and  at  the  place  in  each  of  the  informations 
respectively  mentioned)  use  npon  their  railway 
(at  the  place  in  the  information  mentioned)  a  loco- 
motive steam  engine  using  coal  or  other  similar  fuel 
emitting  smoke,  and  not  then  constructed  on  the 
principle  of  consuming  and  so  as  to  consume  its 
own  smoke,  and  which  did  not  then  consume  its 
own  smoke. 

By  sect.  114  of  the  Railway  Clauses  Con- 
solidation Act  1845  (8  Yict.  o.  20)  it  is  provided 
as  follows : 

Every  locomotive  steam  engine  to  be  used  on  the 
railway  shall,  if  it  use  ooal  or  other  similar  fuel  emitting 
smoke,  be  constructed  on  the  principle  of  consuming 
and  so  as  to  consume  its  own  smoke,  and  if  any  engine 
be  not  so  oonstrnoted,  the  oompany  or  party  using  such 
engine  shall  forfeit  51.  for  every  day  during  which  Buoh 
engine  shall  be  used  on  the  railway. 

By  sect.  19  of  the  Regulation  of  Railways  Act 
1868  (31  &  32  Vict  c.  119)  it  is  provided : 

Where  proceedings  are  taken  against  a  oompany  using 
a  locomotive  steam  engine  on  a  railway  on  aooount  of 
the  same  not  consuming  its  own  smoke,  then  if  it  appears 
to  the  justices  before  whom  the  oomplaint  is  heard  that 
the  engine  is  constructed  on  the  principle  of  consuming 
its  own  smoke,  bat  that  it  failed  to  consume  its  own 
smoke  as  far  as  practicable  at  the  time  alleged  in  the 
oomplaint  through  the  default  of  the  oompany  or  any 
servant  in  the  employment  of  the  oompany,  such  oom- 
pany shall  be  deemed  to  be  guilty  of  an  offence  under  the 
Railway  Clauses  Consolidation  Act  1845,  s.  114. 

The  respondents  did  not  call  any  evidence  to 
show  that  the  engines  in  question  were  not  con- 
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structed  on  the  principle  of  consuming  and  so  as 
to  consume  their  own  smoke,  but  called  an 
inspector  in  their  employ  as  a  witness,  who  stated 
that  he  had  seen  the  five  engines  when  ha-nlmg 
trains  up  a  rising  gradient  between  the  certain 
points  emit  black  smoke  in  each  case  for  three 
minutes  on  the  dates  charged  in  the  informa- 
tions. 

The  same  witness  gave  it  as  his  opinion  that 
the  coal  which  he  had  seen  in  the  tenders  of  the 
engines  complained  of  as  they  were  passing  was 
"North  Country  ooal/'  and  that  the  North 
Country  coal  was  a  "smoky"  coal  in  the  sense 
that  it  made  more  smoke  than  Welsh  coal,  but  not 
so  much  as  Staffordshire  coal  The  witness  had 
had  several  years'  experience  in  the  ooal  trade,  and 
had  special  knowledge  of  different  kinds  of  ooal 

The  respondent  then  called  a  second  witness, 
who  had  been  in  the  employment  of  the  Midland 
Railway  Company  as  an  engine  driver  and  stoker 
for  upwards  of  twenty  years.  He  had  not  seen 
the  occurrence  spoken  to  by  the  last  witness,  or 
the  appellants'  engine  or  coal ;  but  stated  as  his 
opinion  that  it  was  as  a  general  rule  unnecessary 
for  a  locomotive  to  emit  smoke  for  a  longer  period 
than  one  minute. 

The  appellants  called  no  evidence,  but  contended 
that  the  only  offence,  the  commission  of  which 
was  charged  in  the  information,  was  the  offence 
described  in  the  aforesaid  sect.  114  of  the  Railways 
Clauses  Consolidation  Act  1845,  and  that  there 
was  do  evidence  in  support  of  such  charge. 
Secondly,  that  if  the  information  should  be  held 
to  charge  commission  of  the  offence  mentioned  in 
sect.  114  as  amended  by  sect.  19  of  the  Regula- 
tion of  Railways  Act  1868,  then  there  was  no 
evidence  that  the  engines  had  at  the  time  and 
places  failed  to  consume  their  own  smoke  as  far 
as  practicable  or  that  such  failures  arose  through 
any  default  on  the  part  of  the  company  or  any 
servant  of  the  company. 

The  respondents  contended  that  the  statement 
of  their  witnesses  was  evidence  that  the  engines 
had  at  the  times  and  places  failed  to  consume 
their  own  smoke  as  far  as  practicable  and  also 
that  such  failure  had  arisen  either  through  the 
default  of  the  oompany,  or  through  the  default  of 
a  servant  of  the  company,  and  that  the  commis- 
sion of  such  offence  was  respectively  charged  in 
the  information. 

The  magistrate  was  of  opinion  that  the  respon- 
dents contention  was  correct  and  convicted  the 
defendants  in  each  case. 

James  Fox  (C.  A.  Cripps,  K.C.  with  him)  for  the 
appellants. — It  has  been  held,  under  sect  114  of 
the  Railway  Clauses  Act  1845,  in  the  case  of  Man- 
chester, Sheffield,  and  Lincolnshire  Railway  Com' 
pany  v.  Wood  (2  El.  &  El.  344)  that  where  an 
engine  is  properly  constructed,  but  through  the 
carelessness  of  the  persons  using  it,  smoke  is 
emitted  and  not  consumed,  there  is  no  liability 
to  the  penalty  imposed  by  the  section.  That  lia- 
bility only  arises  when  the  engine  is  so  made  as 
not  to  consume  its  smoke  when  sued  with  proper 
care  and  under  ordinary  circumstances.  The 
amending  section,  sect.  19  of  the  Regulation  of 
Railways  Act  1868,  does  not  make  the  emitting  of 
smoke  or  black  smoke  an  offenoe.  There  was  no 
evidence  here  of  any  default  on  the  part  of  the 
company  or  its  servants,  and  such  evidence  must 
be  given  before  a  conviction  can  be  obtained. 
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Avery,  K.C.  (Dumas  with  him)  for  the  repon- 
•dents. — The  wbole  question  here  is  whether  there 
was  any  evidence  from  which  the  magistrate  could 
infer  that  the  engines  failed  to  consume  their  own 
smoke  through  the  default  of  the  company  or  its 
servants.  That  there  was  black  smoke  is  prima 
facie  evidence,  but  apart  from  that  there  is  ample 
evidence.  If  the  engine  was  constructed  so  as  to 
consume  its  own  smoke,  then  the  fact  that  black 
smoke  was  issuing  shows  that  the  default  must 
be  either  in  the  coal  or  the  stoking. 

Fox  in  reply. 

Lord  Alvebstonb,  C.J. — I  am  of  opinion  that 
we  cannot  interfere  in  this  case.  I  do  not  assent 
to  the  major  proposition  submitted  on  the  part  of 
the  county  council  that  the  mere  fact  of  smoke 
issuing  is  sufficient  of  itself  without  any  evidence 
to  show  that  there  was  default  of  the  company  or 
default  of  a  servant,  but  I  do  think  the  statute 
meant  under  ordinary  circumstances  no  smoke 
should  come  out.  In  this  case  it  appears  that 
between  certain  stations  twice  on  the  same  day, 
and  on  the  next  day  and  in  another  place  on  two 
consecutive  days,  smoke,  and  it  appears  to  have 
been  black  smoke— although  I  do  not  know  that 
very  much  turns  on  that,  except  for  one  point  I 
wfll  mention  in  a  moment  —  issued  for  three 
minutes.  The  magistrate  had  before  him  the 
evidence  of  not  only  the  issue  of  black  smoke, 
which  would  point  to  a  smoky  coal  being  used, 
but  of  an  expert  who  said  that  it  was  not  neces- 
sary for  an  engine  to  smoke  so  long  a  time,  and 
the  company  elected  to  leave  the  case  there. 
They  gave  no  explanation.  Even  if  gradients 
could  enter  into  consideration,  they  have  given 
no  explanation  at  all.  Therefore  the  magistrate 
had  before  him  evidence,  either  that  it  was  caused 
by  smoky  coal,  which  might  or  might  not  be  a 
default  of  the  company,  or  that  it  was  caused  by 
something  which  according  to  the  evidence  called 
before  him  was  unnecessary,  and  the  company 
•called  no  evidence  to  rebut  it,  or  gave  any  explana- 
tion. Under  these  circumstances  I  do  not  think 
the  magistrate  was  wrong  in  acting  on  the  evi- 
dence, however  slight  it  may  have  been,  which 
satisfied  his  mind.  We  cannot  say  there  was  no 
evidence  on  which  he  could  come  to  that  opinion. 
I  think  this  appeal  should  be  dismissed. 

Law*ancb,J.-I  agree.     AppeaJ  ^missed. 
Solicitors:  J.  W.  Wathin;  W.  A.  BlaxUmd. 


Tuesday,  May  7, 1901. 

(Before  Lord  Alvbbstonb,  G.J.  and 

La.wba.nce,  J.) 

Igob  (app.)  v.  Shann  and  others  (reaps.),  (a) 

Licensing — Premises  licensed  before  the  10th  Aug. 

1872 — Break  in  licence — Exemption  as  to  value 

—Licensing  Act  1872  (35  &  36  Vict.  c.  94),  s.  45. 

A  beerhouse,  originally  licensed  in  1868,  had  its 

licence  renewed  down  to  1886. 
-On  the  8th  Oct.  possession  was  given  to  a  new 
tenant  who  did  not  then  obtain  any  licence  or 
transfer. 
On  the  10th  Oct.  the  current  licence  expired,  and 
on  the  12th  Oct.  the  new  tenant  obtained  from 
the  justices  a  licence  for  which  she  had  applied 

(a)  Reported  by  W.  ss  B.  Herbert.  E§q.,  Ba^rl»tor-»t-L»w. 


pursuant  to  sect.  14  of  9  Geo.  4,  c.  61.  That 
licence  was  continuously  renewed  to  the  21st 
Sept.  1900. 

In  1900  the  justices  refused  to  renew  the  licence 
on  the  ground  that  the  premises  were  not  of  the 
value  required  by  sect.  45  of  the  Licensing  Act 
1872. 

Held,  that  although  there  had  been  a  break  in  the 
licence  of  two  days  the  qualification  as  to  value 
in  sect.  45  did  not  apply,  as  the  house  had  been 
licensed  1868. 

Casb  stated  by  quarter  sessions. 
The  appellant  was  and  is  the  tenant  and  occu- 

Sier  of  the  Council  inn,  Council-street,  Hulme, 
[anchester,  and  was  licensed  in  respect  thereof 
for  the  sale  of  beer  by  retail  to  be  consumed  on 
or  off  the  premises. 

On  the  9th  Aug.  1900  notice  of  the  objection  to 
the  renewal  of  the  appellant's  licence  was  served 
upon  him,  and  the  grounds  of  objection,  so  far  as 
the  same  are  material  to  this  case,  were  that 
the  premises  were  not  of  the  necessary  annual 
value. 

At  the  general  annual  licensing  meeting  for 
the  city  of  Manchester,  held  on  the  23rd  Aug. 
1900,  the  justices  then  and  there  present  ad- 
journed the  consideration  of  the  objection  until 
the  6th  Sept.  1900,  and  on  that  day  the  same  was 
partially  considered  and  evidence  heard,  and  again 
further  adjourned  until  the  21st  Sept.  1900  when 
the  justices  refused  to  renew  the  licence  of  the 
appellant  upon  the  ground  that  the  premises  were 
not  of  the  necessary  annual  value. 

The  Council  inn  was  originally  licensed  for  the 
sale  of  beer  by  retail  to  be  consumed  on  or  off  the 
premises  in  the  year  1868,  and  the  licence  was 
continuously  renewed  down  to  the  year  1886. 

At  the  general  annual  licensing  meeting  for  the 
City  of  Manchester,  held  in  Aug.  1886,  the  renewal 
of  the  licence  to  Edwin  Wade,  the  then  licensee, 
was  objected  to,  and  the  consideration  of  the 
objection  adjourned  until  some  day  in  September 
of  that  year,  when  the  renewal  of  the  licence  to 
him  was  refused.  He  continued  to  carry  on  busi- 
ness and  to  sell  beer  by  retail  in  the  house  until 
the  8th  Oct.  1886,  upon  which  day  he  yielded  up 
possession  thereof  to  Jane  Jackson,  who  became 
the  new  tenant  and  occupier  thereof,  but  did  not 
then  obtain  any  licence  or  transfer  of  a  licence  to 
continue  the  business.  The  licence  for  the 
current  year  expired  in  the  course  of  law  on  the 
10th  Oct.  188o.  Jane  Jackson  commenced  to 
carry  on  business  and  to  sell  beer  by  retail  therein 
on  the  8th  Oct.  1886,  but  not  under  a  justice's 
licence,  and  she  continued  to  do  so.  On  the  12th 
Oct.  1886  Jane  Jackson,  pursuant  to  9  Geo.  4, 
c.  61,  s.  14,  applied  to  the  justices  for  the  city 
sitting  in  special  sessions  for  the  licensing  pur- 
poses mentioned  in  the  section  for  a  grant  of  a 
licence  to  her,  which  was  granted,  and  the  licence 
was  thenceforward  continuously  renewed  until 
the  21st  Sept  1900. 

The  annual  value  of  the  premises  on  the  21st 
Sept.  1900  exceeded  the  sum  of  152.  bat  was  less 
than  the  sum  of  30J. 

The  premises  are  situate  within  the  City  of 
Manchester,  the  population  of  which,  according 
to  the  last  Parliamentary  census,  exceeded 
100,000. 

It  was  contended  before  the  Court  of  Quarter 
Sessions  on  behalf  of  the  appellant  that,  inasmuch 
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as  the  house  was  on  the  10th  Aug.  1872  licensed 
for  the  sale  of  intoxicating  liquors  for  consump- 
tion thereupon,  the  qualification  in  respect  of 
annual  value  prescribed  by  sect.  45  of  the  Licens- 
ing Act  1872— viz.,  30Z— -did  not  apply  thereto, 
but  that  the  qualification  in  respect  of  the  annual 
value  which  did  apply  thereto  was  that  prescribed 
by  3  &  4  Vict.  c.  61.  s.  1— viz.,  15J. 

It  was  contended  on  behalf  of  the  respondents 
that  the  licence  held  in  respect  of  the  house  at 
the  time  of  the  passing  of  the  Licensing  Act  1872 
having  lapsed  in  1886,  the  house  thereupon  ceased 
to  be  qualified  to  receive  any  other  or  new  licence 
except  upon  the  conditions  as  to  annual  value 
required  by  the  Licensing  Act  1872,  s.  45,  and 
that  upon  the  true  construction  of  that  section 
of  the  Licensing  Act  1872,  the  conditions  therein 

Erescribed  as  to  annual  value  applied  to  all 
censed  premises  of  which  the  licence  had  not 
been  in  existence  continuously  from  the  10th 
Aug.  1872  down  to  the  application  for  the  renewal 
thereof,  or  to  which  a  licence  other  than  that 
existing  on  the  10th  Aug.  1872  had  been  granted 
since  that  date. 

The  Court  of  Quarter  Sessions  decided  that 
the  value  qualification  prescribed  by  sect.  45  of 
the  Licensing  Act  1872  did  apply  to  the  house, 
and  dismissed  the  appeal  upon  the  ground  that 
the  house  was  not  of  the  necessary  *mnm.l  value 
as  required  by  the  last-named  statute. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  decision  of  the  Court  of  Quarter 
Sessions  was  right. 

Joseph  Walton,  K.C.  (Randolph  with  him)  for 
the  appellants. — The  point  raised  by  this  case  is 
whether  the  provisions  of  sect.  45  of  the  Licensing 
Act  of  1872,  which  provides  that  certain  premises 
shall  not  be  qualified  to  receive  a  licence  unless 
certain  conditions  as  to  value  are  satisfied  applies 
to  this  particular  inn.  In  this  case  there  is  no  doubt 
that  there  was  a  two  days'  break.  By  sect.  45  of 
the  Licensing  Act  1872  it  is  enacted  that :  "  Pre- 
mises to  which  at  the  time  of  the  passing  of  this 
Act  no  licence  under  the  Acts  recited  in  the  Wine 
and  Beerhouse  Act  1869  authorising  the  sale  of 
beer  or  wine  for  consumption  thereupon  is  at- 
tached, shall  not  be  subject  to  any  of  the 'pro- 
visions now  in  force  prescribing  a  certain  rent  or 
value  or  rating  as  a  qualification  for  receiving  any 
such  licence.  This  section  only  applies  to  on- 
licences  in  three  classes.  The  first  class  consists 
of  houses  licensed  under  the  Wine  and  Beerhouse 
Acts  which  were  licensed  on  the  10th  Aug.  1872. 
The  second  class  are  alehouses  which  had  a  licence 
on  the  10th  Aug.  1872  under  9  Geo.  4.  With 
regard  to  the  first  class  there  were  existing 
statutory  requirements  as  to  value,  but  not  as 
to  the  second  class.  The  third  class  are  those 
premises  which  were  not  licensed  at  all.  The 
final  words  of  sect.  45:  "Premises  not  at  the 
time  of  the  passing  of  this  Act  licensed  for  the 
sale  of  any  intoxicating  liquor  for  consumption 
thereupon  shall  not  be  qualified  to  receive  a 
licence  authorising  such  sale"  unless  certain 
conditions  are  fulfilled,  only  apply  to  premises 
which  were  not  licensed  at  the  passing  of  the  Act. 
It  is  said  that  there  were  two  days  break  from 
the  10th  Oct.  to  the  12th  Oct.  1886.  This  section, 
however,  says  nothing  about  a  break  or  continuity. 
It  applies  to  the  state  of  things  existing  on  the 
10th  Aug.  1872.    It  disqualifies  certain  premises, 


and  it  excepts  from  that  disqualification  premises 
which  on  the   10th  Aug.  1872    had  a    licence, 

tLord  ALVBS8TONB,  C.J.— The  breaking  of  the 
Lcenoes  does  not  seem  to  be  dealt  with  at  all.] 
This  disqualification  applies  to  the  premises  and 
is  not  a  personal  one. 

Byrne  for  the  respondent— This  sect.  45  is  a 
limiting  one.  It  is  intended  to  prevent  justices 
from  granting  any  licence  to  any  person  after  the 
date  unless  it  can  be  shown  in  a  town  or  city  of 
over  100,000  inhabitants  that  the  public-house  is 
of  the  annual  value  of  SOL  All  that  is  done  by 
the  section  is  this  that  an  existing  licence  on  the 
10th  Aug.  1872  shall  be  saved,  and  that  is  alL  It 
does  not  touch  or  say  anything  about  a  beerhouse 
being  then  and  before  that  date  licensed.  It 
leaves  those  houses  alone.  The  licence  that 
existed  in  1872  ceased  to  exist,  and  so  the  saving 
provided  by  the  section  disappeared.  The  Ian- 
guage  is  silent  as  to  this  house  altogether,  and 
there  are  no  words  dealing  with  a  case  of  this 
description.  That  being  so,  you  must  look  back 
at  the  Beerhouse  Act  1840  (3  &  4  Vict  c.  61). 
He  referred  to 

Freer  v.  Murray,  71  L.  T.  Bap.  444;  (1894)  A.  C. 
635. 

The  house  itself  cannot  have  any  licence  or  any 
privilege  apart  from  the  existing  licence.  The 
Beerhouse  Act  1840  deals  with  the  licence  in 
respect  of  the  premises,  but  the  licence  belongs 
to  the  individual  and  not  to  the  house,  and  so 
soon  as  the  individual  ceases  to  hold  the  licence, 
the  house  ceases  to  be  a  licensed  house. 

Lord  Alv8S8tonb,  O.J.— The  only  point  we 
have  to  decide  in  this  case  is,  where  premises 
have  been  licensed  substantially  continously,  I  say 
substantially   continuously,   because  I  will   call 
attention  to  the  break  in  a  moment,  from  the 
year  1868,  whether  an  objector  who  gives  notice 
against  a  renewal  under  sect  42  of  the  Act  of 
1872,  can  raise  the  point  as  to  the  annual  value 
which  is  required  for  certain  premises  under  that 
Act.     Now  we  must  take  it  that  in  this  case 
there  was  a  break  of  two  days,  and  I  assume  for 
the  purposes  of  my  judgment  that  Mrs.  Jackson 
got  a  new  licence  in  respect  of  the  premises  on  the 
12th  Oct  1886.    She  has  had  that  licence  down 
to  1900;  the  refusal  in  this  case  was    upon  a 
renewal.     Now  we  have  no  question  here  as  to 
general  jurisdiction  so  as  to  raise   any  points 
which  arose   in  the    Wakefield  case.     We  have 
simply  to  consider  the  question  upon  a  particular 
objection  as  to  the    annual  value  of   this  par- 
ticular house.    If  Mr.  Byrne  is  right  in  saying 
that    the    provisions  of   sect  45   apply  to   the 
licence  granted  to  a  person,   and  that  once  a 
licence  has  ceased  to  that  person  in  respect  of 
any  particular  premises,  they  become  new  pre- 
mises for  the  purpose  of    licensing,  of  course 
the  justices  would  be  right,  and  his  argument 
would  be  well  founded.    But  we  have  to  consider 
what  the  language  of  the  statute  says.    Now  for 
reasons  which  it  is  not  for  us  to  consider,  the 
statute  (and  the  language  of  it  I  do  not  think  is 
at  all  difficult   to   construe,   but   only  requires 
some  amount  of  intelligence)  thought  fit  to  draw 
a  distinction    between   premises  which  were  in 
fact  licensed   under   the   Beerhouse  Act   prior 
to  the  date  of  the  10th  Aug.  1872,  when  this 
Act  came  into  force,  and  others.    Accordingly 
premises  to  which  at  the  time  of  the  passing 
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of  this  Act,  no  licence  under  the  Acts  recited  in 
the  Wine  and  Beerhouse  Act  1869,  authorising 
the  sale  of  beer  and  wine  for  the  consumption 
thereon  was  attached,  were  not  to  be  subject  to 
the  provisions  now  in  force.  It  was  a  curious 
way  of  doing  it.  They  might  have  saved  the 
existing  provision  with  regard  to  existing  houses, 
bat  they  have  thought  that  they  have  done  it 
by  saying  that  houses  which  have  got  no  licence 
shall  not  be  subject  to  the  existing  conditions. 
Then  they  went  on  to  put  the  other  class  which 
were  subject  to  the  new  conditions,  and  the  Act 
said,  "premises  not  at  the  time  of  the  passing 
of  this  Act  licensed  for  the  sale  of  intoxicating 
liquor,  shall  not  be  qualified  to  receive  a  licence 
unless  the  following  conditions  are  satisfied." 
In  my  opinion,  when  the  section  is  looked  at 
reasonably,  though  at  the  first  look  of  it  it  is  put 
in  an  awkward  way,  because  it  exempts  new 
houses  not  licensed  in  order  to  authorise  the 
justices  to  give  any  effect  to  this  objection,  the 
house  must  come  within  the  class  that  is  men- 
tioned in  the  second  sub-section— that  is  to  say, 
"premises  which  were  not  at  the  time  of  the 
passing  of  this  Act  licensed  for  the  sale  of  intoxi- 
cating liquor  shall  not  be  qualified  to  receive  a 
fioenoe."  Therefore,  I  think  that  when  the 
section  is  read  to  endeavour  to  give  it  an 
intelligible  meaning,  it  was  to  draw  a  distinction 
between  the  class  01  premises  which  were  licensed 
at  the  time  of  the  passing  of  the  Act  and  the  class 
that  were  not.  This  particular  objection  cannot 
be  raised  as  an  objection  to  a  renewal,  but  if  the 
fioenoe  is  going  to  be  refused  it  must  be  done 
upon  the  general  grounds  of  the  magistrate's 
discretion.  The  special  grounds  raised  by  the 
objection  do  not  prevail,  having  regard  to  the 
language  of  sect.  45.  I  think  this  refusal  must 
be  reversed. 


Lawbjlnce,  J.  agreed. 


Appeal  allowed. 


Solicitors:  Hockin  and  Co.;  B.  B.  Wheatly, 
Bon,  and  Daniel  for  Cobbett,  Wheeler,  and  Cobbett, 
Manchester. 


Monday,  May  13, 1901. 

(Before  Lord  Alvhbstonb,  O.J.,  Lawbancb  and 
Phillimobb,  JJ.) 

Gouldu  v.  Book  ;  Bent  v.  Ormebod  ;  Lee 
v.  Bbnt  ;  Barlow  v.  Noblbtt.  (a) 

Adulteration  —  Arsenic  in  beer  —  Liability  of 
retailer — "  Not  of  nature,  substance,  and  Quality 

.  demanded*9— Sufficiency  of  certificate— Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
*f.  3, 6, 18,  20. 

Beer  in  the  course  of  its  brewing  became  con- 
taminated with  arsenic  owing  to  the  presence 
of  that  substance  in  one  of  the  ingredients  used. 

Tie  beer  having  been  purchased  from  the  brewer 
by  the  retailer,  he  sold  the  same  to  a  customer, 
being  unaware  and  having  no  reason  to  suspect 
that  the  beer  contained  arsenic. 

Hdd,  that  there  being  evidence  to  support  the  find- 
ing of  the  justices  that  the  beer  was  not  of  the 
mature,  substance,  and  quality  demanded  by  the 
purchaser,  a  conviction  was  proper  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875. 

oemble,   that    the     accidental   accumulation   of 

(ft)  Bjported  by  W.  ds  B.  Hjrbmbt,  Etq..  BarrUrter-at-Law. 


deleterious  matter,  or  Us  presence,  does  not  of 
necessity  make  the  article  different  in  nature, 
substance,  and  quality  from  that  demanded. 

The  certificate  of  the  analyst,  under  sect.  18  of  the 
Sale  of  Food  and  Drugs  Act  1875  ought  to  con- 
tain in  it  sufficient  materials  to  enable  the 
justices  to  form  a  judgment  on  its  face  that  an 
offence  has  been  committed. 

The  certificates  stated  :  "  We  are  of  opinion  thai 
the  said  sample  contains  arsenic" ;  and  "  We 
are  ef  opinion  that  the  said  sample  contained  a 
serious  quantity  of  arsenic" 

Held,  that  the  certificates  were  bad. 

Qouldbb  v.  Book. 
Cube  stated  upon  the  hearing  of  a  certain  infor- 
mation and  complaint  preferred  by  the  respon- 
dent against  the  appellant  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39  Vict 
c.  63)  that  the  appellant  did  sell  to  the  prejudice 
of  the  purchaser  a  certain  article  of  food,  to  wit, 
beer,  which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such  pur- 
chaser, the  same  containing  arsenious  acid  to  the 
extent  of  not  less  than  one-eighth  of  a  grain  per 
gallon. 

The  following  facts  were  either  proved  or 
admitted  by  both  parties  : — 

The  appellant  is  a  retailer  of  beer,  and  the 
respondent  is  an  inspector  under  the  Sale  of 
Food  and  Drugs  Acts  for  the  city  of  Manchester. 

The  sample  of  beer  taken  by  the  purchaser 
contained  arsenious  acid  to  the  extent  of  not  less 
than  one-eighth  of  a  grain  per  gallon,  the  analyst's 
certificate  being  as  follows  : 

Sample  marked  No.  1269  B.— City  of  Manchester.— 
To  Mr.  A.  T.  Book.— I  the  undersigned,  Public  Analyst 
for  the  City  of  Manchester,  do  hereby  oertify  that  I 
received  on  the  2  let  day  of  Nov.  1900,  from  Inspector 
Holland,  a  sample  of  beer  marked  No.  1269  B.  for 
analysis    (which    then     weighed  ),    and   have 

analysed  the  same  and  declare  the  result  of  my  analysis 
to  be  as  follows :  I  am  of  opinion  that  the  said  sample 
oontained  the  parts  as  under  of  foreign  ingredients,  via., 
arsenious  acid  to  the  extent  of  not  less  than  one-eighth 
of  a  grain  per  gallon.  Noohange  had  taken  place  in  the 
constitution  of  this  sample  that  would  interfere  in  any 
way  with  the  analysis.  As  witness  my  hand  this  30th 
day  of  November  1900.— C.  Estcoubt,  F.I.C.,  at  Man- 


The  appellant  did  not  mix  the  arsenic  in  the 
beer  herself,  and  did  not  know  of  its  existence  in 
the  beer,  nor  could  she  be  expected  to  know  of  or 
suspect  the  existence  of  such  an  admixture. 

Arsenic  was  an  ingredient  injurious  to  health, 
and  the  quantity  of  arsenic  in  the  beer  was  such 
as  to  render  the  same  injurious  to  health,  but  did 
not  form  one  of  the  constituents  of  beer. 

The  arsenic  had  been  unknowingly  mixed  with 
the  beer  by  the  brewer  through  having  been 
improperly  introduced  in  the  manufacture  of  some 
substance  used  in  brewing. 

On  the  part  of  the  appellant  it  was  contended 
that  the  proceedings  were  wrongly  brought  under 
sect  6  of  the  Sale  of  Food  and  Drugs  Acts  1875, 
but  ought,  if  any,  to  have  been  brought  under 
sect  3  of  the  Act,  and  that  there  was  no  offence 
under  sect  6  aforesaid,  the  article  sold  being 
really  beer  into  which,  through  no  fault  of  the 
appellant  and  without  her  knowledge,  the  arsenic 
had  been  introduced,  and  that  sect  6  did  not 
apply  to  such  accidental  contaminations. 
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On  the  part  of  the  respondent  it  was  contended 
that  the  proceedings  were  rightly  brought  uuder 
sect.  6,  and  that  an  offence  had  been  committed 
under  that  section. 

The  magistrate  found  as  a  fact  that  the  beer 
sold  by  tbe  appellant  as  aforesaid  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  the  purchaser,  and  he  thereupon 
convicted  the  appellant. 

By  the  Sale  of  Food  and  Drugs  Act  1875 
(38&39  Vict.  c.  63),  s.  3: 

No  person  shall  mix,  ooloar,  stain,  or  powder,  or  order 
or  permit  any  other  person  to  mix,  ooloar,  stain,  or  powder 
any  article  of  food  with  any  ingredient  or  material  so 
as  to  render  the  article  injurious  to  health,  with  intent 
that  the  same  may  be  sold  in  that  state,  and  no  person 
shall  sell  any  snoh  article  so  mixed,  coloured,  or  stained, 
or  powdered,  under  a  penalty  in  each  case  not  exceeding 
fifty  pounds  for  the  first  offence ;  every  offence  shall  be 
a  misdemeanour  for  which  the  person,  on  conviction, 
shall  be  imprisoned  for  a  period  not  exceeding  six 
months  with  hard  labour. 

And  by  sect  6 : 

No  person  shall  sell  to  the  prejudice  of  the  purchaser 
any  article  of  food  or  any  drug  whioh  is  not  of  the 
nature,  subetanoe,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  not  exceeding 
twenty  pounds;  provided  that  an  offence  shall  not  be 
deemed  to  be  oonvioted  under  this  section  in  the  follow- 
ing oases,  that  is  to  say :  (1)  Where  any  matter  or  ingre- 
dient not  injurious  to  health  has  been  added  to  the  food 
or  drug  because  the  same  is  required  for  the  production 
or  preparation  thereof  as  an  article  of  oommeroe  in  a 
state  fit  for  carriage  or  consumption,  and  not  fraudu- 
lently to  increase  the  bulk,  or  oonceal  the  inferior  quality 
thereof.  (2)  Where  the  drug  or  food  is  a  proprietary 
medicine,  or  is  the  subject  of  a  patent  in  force,  and  is 
supplied  in  the  state  required  by  the  specification  of  the 
patent.  (3)  Where  the  food  or  drug  is  compounded  as 
in  this  Act  mentioned.  (4)  Where  the  food  or  drug  is 
unavoidably  mixed  with  some  extraneous  matter  in  the 
process  of  collection  or  preparation. 

F.  Moidton,  K.C.  {M.  Lush  with  him)  for  the 
appellant. — In  this  case  the  summonses  were 
taken  out  under  sect.  6  of  the  Sale  of  Food  and 
Drags  Act,  which  makes  it  an  offence  if  the 
article  is  not  of  the  nature,  substance,  and 
qualitv  of  the  article-  demanded,  and  ignor- 
ance is  no  defence.  I  contend  that  in  a  case 
of  what  we  may  call  contamination,  where  the 
article  sold  is  the  article  asked  for,  but  where 
there  is  a  contamination  making  it  inju- 
rious to  health,  then  it  is  a  case  which  comes 
under  sect.  3,  where  want  of  knowledge  is 
a  defence.  Sect.  6,  whioh  makes  knowledge 
immaterial,  applies  to  the  case  of  a  man  who  is  in 
the  position  of  vendor  of  an  article,  and  sells  an 
article  not  of  the  nature,  substance,  or  quality 
demanded,  and  the  reason  why  the  Legislature 
dispenses  with  any  question  of  knowledge  is  that 
if  a  person  puts  himself  in  the  position  of  selling 
an  article,  he  ought  to  ascertain  that  the  article 
he  sells  is  the  one  demanded.  [Lord  Alvbb- 
stonb,  O.J. — But  that  argument  would  apply  to 
watered  milk.]  No ;  because  a  person  wbo  sells 
milk  ought  to  be  able  to  distinguish  between 
milk  and  watered  milk,  or,  if  he  sells  butter, 
between  butter  and  margarine.  He  referred  to 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39  Vict, 
c.  63),  B8.  3,  4,  5,  6.  The  adulteration  under 
sect.  6  is  adulteration  where  something  has  been 
substituted  for  a  portion  of  the  article  sold  and 


forms  part  of  the  bulk,  such  as  the  case  of  milk 
where  water  has  been  put  into  it.  It  is  intended 
to  meet  what  I  may  call  trade  adulteration — that 
is,  adulteration  for  a  purpose,  such  as  an  inten- 
tion to  sell  not  the  article  demanded,  but  an 
inferior  article.  If  sect.  6  has  the  application 
which  it  is  now  sought  to  place  upon  it,  ic  most 
cover  every  case  which  would  come  within  sect.  3. 
[Lord  Alvbbstonb,  O.J. — But  you  must  show 
that  what  has  been  done  here  is  excluded  from 
sect.  t>.  The  fact  that  offences  under  both  may 
overlap  is  not  sufficient.]  What  we  say  that 
the  Legislature  has  done  is,  that  in  a  case  of 
accidental  contamination  a  man  is  allowed  to 
show  that  he  had  no  knowledge,  or  he  could  not 
reasonably  have  acquired  that  knowledge,  but 
when  the  adulteration  comes  under  sect.  6,  where 
it  changes  the  nature,  enbstance,  or  quality,  then 
want  of  knowledge  was  not  permitted  to  be  proved. 
Sect.  3  deals  with  the  case  where  a  man  really 
sold  the  article,  but  the  article  was  contaminated; 
sect.  6  where  he  did  not  sell  the  article  owing  to 
some  change  which  made  it  not  the  article.  The 
difference  is  between  contaminated  beer  and  that 
which  is  not  beer.  He  referred  to  Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.  63),  so.  8, 
24,25. 

Law8on  Walton,  K.O.  (Byrne  with  him)  for  the 
respondent. — Sect.  3  deals  solely  with  mixing  so 
as  to  affect  the  wholesomeness  of  the  article  and 
with  the  intent  that  it  shall  be  sold.  So  far  as 
the  mixing  is  concerned,  there  is  no  relief,  but 
under  sect.  5  there  is  a  relief  of  the  seller  who 
does  not  know  the  article  is  so  mixed.  In  this 
case  there  has  been  no  mixing  within  sect.  3.  I 
say  that  sect.  6  is  amply  sufficient  to  cover  a  case 
of  this  sort.  The  wholesomeness  of  an  article  is 
clearly  one  of  its  most  important  qualities  if  it 
is  sold  as  an  article  of  food  or  drink.  What  is 
really  contended  for  by  the  appellant  is  that  you 
may  make  a  thing  as  poisonous  as  you  like  and 
escape  from  the  operation  of  sect.  6.  [Philli- 
mobb,  J. — Is  it  not  really  that  the  section  is 
directed  to  substitution  and  not  to  addition  P] 
There  is  good  reason  why  the  operation  should 
not  be  limited.  Sect.  6  is  intended  to  meet  the  case 
of  a  seller  who  is  selling  an  article  of  food  without 
protecting  himself  by  getting  a  warranty  from  the 
wholesale  dealer,  when  he  would  be  proteoted  by 
sect.  25.  Oases  can  come  within  both  sects.  3 
and  6.  The  object  of  the  statute  is  to  ensure 
pure  food.    He  referred  to 

Betts  y.  Armstead,  58  L.  T.  Bep.  811 ;  20  Q.  B, 
Div.  771 ; 

Parker  v.  Alder,  79  L.  T.  Bep.  381 ;  (1899)  1Q.B. 
20. 

MovXton,  K.O.  in  reply. 

Bbnt  *.  Obmbbod. 
Case  stated  upon  the  hearing  of  an  informa- 
tion and  complaint  preferred   by  the  appellant 
against  the  respondent,  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875,  that  the  respondent 
did  sell  to  the  prejudice  of  the  purchaser  a  certain 
article  of  food— to  wit,  beer — whioh  was  not  of 
the    nature,    substance,    and  quality  of  article 
demanded  by  such  purchaser,  the  same  containing 
arsenic. 
The  following  facts  were  proved : — 
The  appellant  is  a  superintendent  of  police  and 
an  inspector  for  the  Sale  of  Food  and  Drugs  Acts 
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in  the  Salford  Hundred  of  the  county  of  Lan- 
caster, and  the  respondent  is  a  licensed  victualler 
who  keeps  the  Wellington  inn  in  Bolton-road, 
Pendlebury. 

On  the  5th  Dec.  1900  an  inspector  of  police  for 
the  county,  acting  wider  the  instructions  of  the 
appellant,  purchased  from  the  respondent  at  the 
Wellington-inn  six  quarts  of  fourpenny  beer  for 
analysis. 

Upon  the  making  of  the  purchase  all  the  provi- 
sions in  that  behalf  of  the  Sale  of  Food  and  Drugs 
Acts  were  complied  with. 

Upon  analysis  the  sample  of  beer  taken  by  the 
purcnaeer  was  found  to  contain  arsenic,  the 
analyst's  certificate  being  as  follows : 

County  of  Lanoaiter. — Sale  of  Foods  and  Drugs  Acts 
1875  to  1899.— To  Mr.  Superintendent  Bent.— We,  the 
undersigned  pnblio  analysts  for  the  county  of  Lancaster, 
do  hereby  certify  that  we  received  on  the  7th  day  of 
December  1900  from  P.O.  Chipohase  a  sample  of  beer  for 
analysis  (which  was  then  marked  No.  848),  and  hare 
analysed  the  earn**,  and  declare  the  result  of  our  analysis 
to  be  as  follows :  We  are  of  opinion  that  the  said  sample 
contains  arsenic  Observations :  No  change  had  taken 
place  in  the  constitution  of  the  sample  that  would  inter- 
fere with  the  analysis. 

By  the  agreement  of  the  parties  no  question 
was  or  is  to  be  raised  as  to  the  form  or  sufficiency 
of  the  certificate. 

•  The  county  analyst  was  called  and  proved  that 
the  beer  contained  arsenic  to  the  extent  of  one- 
ninth  of  a  grain  per  gallon  at  least. 

Arsenic  does  not  form  one  of  the  constituents 
of  beer,  and  the  quantity  of  arsenic  in  the  beer 
was  such  as  to  render  the  same  injurious  to 
health. 

No  evidence  was  given  as  to  the  constituent 
parts  of  pure  beer,  but  it  was  admitted  by  the 
respondent  and  the  justices  found  as  a  fact  that 
pure  beer  does  not  contain  the  quantity  of  arsenic 
contained  in  the  sample  sold  to  the  inspector. 

The  respondent  did  not  mix  the  arsenic  in  the 
beer  and  did  not  know  of  its  existence  in  the  beer, 
nor  could  he  be  expected  to  know  of  or  suspect  the 
existence  of  arsenic  in  the  beer,  nor  could  ne  with 
reasonable  diligence  have  obtained  that  know- 
ledge. 

The  arsenic  had  been  introduced  into  the  beer 
by  the  brewer  using  glucose  or  invert  sugar,  a 
substance  often  used  in  orewing,  which  improperly 
contained  arsenic. 

The  brewer  did  not  know  when  he  used  it  that 
the  glucose  or  invert  sugar  was  contaminated  with 
arsenic. 

On  the  part  of  the  appellant  it  was  contended 
that  the  proceedings  were  rightly  brought  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875, 
and  that  an  offence  had  been  committed  under 
that  section. 

On  the  part  of  the  respondent  it  was  contended 
that  the  proceedings  were  wrongly  brought  under 
sect  6  of  the  Act,  and  ought,  if  any,  to  have 
been  brought  under  sect.  3,  and  that  there  was  no 
offence  under  sect.  6,  the  arsenic  having  been 
introduced  into  the  beer  through  no  fault  of  the 
respondent  and  without  his  knowledge,  and  that 
he  could  not  with  reasonable  diligence  have 
obtained  that  knowledge,  and  that  sect.  6  did  not 
apply  to  such  a  case. 

The  justices  found  as  a  fact  that  the  beer  sold 
by  the  respondent  as  aforesaid  was  not  of  the 
nature,    substance,    and   quality  of  the   article 


demanded  by  the  purchaser,  in  that  there  had 
be»n  mixed  with  it  an  ingredient  prejudicial  to 
the  purchaser,  and  they  dismissed  the  informa- 
tion. 

J.  Walton,  K.O.  (Pickford,  K.O.,  &  Sutton, 
and  Mellor  with  him)  for  the  appellant. — The 
point  raised  here  is  the  same  as  in  Ooulder  v. 
Hook.  As  I  understand  this  Act  it  creates  two 
different  kinds  of  offences.  One  is  under  sect.  3, 
and  that  is  of  knowingly,  with  the  intent  that  the 
food  may  be  sold,  mixing  it  with  some  injurious 
ingredient.  The  other  is  under  sect.  6,  which  is 
selling  to  the  prejudice  of  the  purchaser  any  food 
which  is  not  of  the  nature,  substance,  or  quality 
demanded  by  such  purchaser.  That  is  an  offence 
whether  done  knowingly  or  unknowingly.  An 
offence  may  fall  under  both  sections,  as  I  think 
was  pointed  out  by  Phillimore,  J.  in  Dickins  v. 
Banderson  (84  L.  T.  Rep.  204 ;  (1901)  1  Q.  B.  442). 
It  was  argued  in  that  case  that,  as  the  drug  in 
question  was  a  compounded  drug,  proceedings 
ought  not  to  have  been  taken  under  sect.  6, 
but  under  sect.  7,  and  for  this  purpose 
some  observations  of  Wright,  J.  in  Houghton 
v.  Taplin  (13  Times  L.  Rep.  386)  were  invoked, 
and  Phillimore,  J.  said:  "We  think  that  these 
observations  have  been  misunderstood.  In  any 
case  it  is  quite  clear  from  the  definition  clause 
that  a  compounded  drug  is  none  the  less  a  drug, 
which  shows  that  proceedings  can  be  taken  under 
sect.  6,  though  it  may  be  that  in  the  case  of  a 
compounded  drug  they  can  also  be  taken  under 
sect.  7."  [Lord  Alvbbstonb,  O.J. — Overlapping 
is  no  answer.]    That  is  so.    He  referred  to 

Hoyle  v.  BUchman,  40  L.  T.  Rep.  252;  4Q.B. 
Div.  233. 

M.  Lush  (Moulton,  K.C.  with  him)  for  the 
respondent. — If  the  view  taken  by  the  other  side 
is  right,  it  is  perfectly  obvious  and  necessary  that 
every  single  case  that  comes  under  sect.  3  should 
be  an  offence  under  sect.  6.  We  find  here  two 
groups  of  sections,  the  first  group  consists  of  3, 4, 
and  5,  dealing  with  cases  nice  this,  where  there 
has  been  some  injurious  ingredients  mixed  in  the 
article  of  food.  The  other  class  of  oases  are 
dealt  with  by  sect.  6,  where  either  the  vendor,  or 
somebody  through  whom  the  vendor  has  got  the 
article,  is  selling  an  adulterated  article  of  food  by 
substituting  some  other  substance  for  what  the 
buyer  was  intending  to  buy. 

J.  Walton,  K.O.  in  reply. 

Lbb  v.  Bent. 

Case  stated  on  an  information  charging  the 
appellants  with  an  offence  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act  1875. 

The  respondent  having  purchased  from  the 
appellants  a  quantity  of  beer,  and  having  complied 
with  all  the  requirements  of  the  Sale  of  Food  and 
Drugs  Act  1875,  caused  part  thereof  to  be 
analysed  by  the  public  analysts. 

The  public  analysts  duly  delivered  their  certifi- 
cate as  follows : 

.  .  .  We  .  .  .  oertify  that  we  received  .  .  . 
a  sample  of  beer  for  analysis  .  .  .  and  have 
analysed  the  same  and  declare  the  result  of  our 
analysis  to  be  aa  follows :  We  are  of  opinion  that  the 
said  sample  contains  arsenic.  Observations :  No  change 
had  taken  place  in  the  constitution  of  the  sample  that 
would  interfere  with  the  analysis. 
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At  the  hearing  of  the  information  the  certifi- 
cate was  tendered  as  evidence  on  behalf  of  the 
respondent,  but  it  was  contended  on  behalf  of 
the  appellants  that  it  was  bad  on  the  following 
grounds :  That  the  certificate  was  not  in  the  form 
prescribed  by  sect.  18  of  the  Act  of  1875,  and  as 
set  forth  in  the  schedule  thereto ;  that  it  did  not 
state  the  constituent  parts  of  the  sample  analysed. 

One  of  the  analysts  who  signed  the  certificate 
gave  oral  evidence  on  behalf  of  the  respondent. 

It  was  proved  to  the  satisfaction  of  the  justices 
that  the  sample  contained  arsenic  to  such  an 
extent  as  to  be  injurious  to  health,  and  that  abso- 
lutely pure  beer  does  not  contain  arsenic. 

The  justices  were  of  opinion  that  the  certificate 
complied  with  the  requirements  of  the  Acts  on 
the  ground  that  it  contained  such  statements  as 
enabled  them  to  come  to  a  conclusion  themselves 
that  the  sample  was  adulterated  with  arsenic. 
They  therefore  admitted  the  certificate. 

They  found  as  a  fact  upon  the  evidence  brought 
before  them  that  the  article  purchased  contained 
arsenic  to  such  an  extent  as  to  render  it  injurious 
to  health,  and  was  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  the  pur- 
chaser— to  wit,  beer — and  they  convicted  the 
appellants. 

It  was  contended  on  behalf  of  the  appellants 
that  the  giving  of  a  certificate  by  the  public 
analyst  in  the  form  set  forth  in  the  schedule  to 
the  Sale  of  Food  and  Drugs  Act  1875  was  a  condi- 
tion precedent  to  the  institution  of  proceedings 
under  sect.  6  of  the  Act,  and  that  the  certificate 
set  forth  above  was  not  in  the  form  set  forth  in 
the  schedule  nor  to  the  like  effect,  and  that  the 
information  was  therefore  bad  and  should  be 
dismissed. 

Bv  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict.  c.  63),  s.  18: 

Tb*  oertifioate  of  the  analysis  •ball  be  in  the  form  »et 
forth  in  the  Mheriule  hereto,  or  to  the  like  effect. 

By  sect  20: 

When  the  analyst  having  analysed  any  article  shall 
have  given  his  oertifioate  of  the  result,  from  which  it 
may  appear  that  an  offence  against  some  of  the  provi- 
sions of  this  Act  has  been  oommitted,  the  person  oansing 
the  analysis  to  be  made  may  take  proceedings  for  the 
recovery  of  the  penalty  therein  imposed  for  such  offenoe 
before  any  justices  in  petty  sessions  assembled  having 
jurisdiction  in  the  place  where  the  article  or  drag  sold 
was  actually  delivered  to  the  purchaser  in  a  summary 
manner.     .    .    . 

And  by  sect.  21 : 

At  the  hearing  of  the  information  m  snoh  proceedings 
the  production  of  the  oertifioate  of  the  analyst  shall  be 
sufficient  evidence  of  the  facts  therein  stated,  unless  the 
defendant  shall  require  that  the  analyst  shall  be  called 
as  a  witness,  and  the  parts  of  the  articles  retained  by 
the  person  who  purchased  the  article  shall  be  produoed, 
and  the  defendant  may,  if  he  think  fit,  tender  himself 
and  his  wife  to  be  examined  on  his  behalf,  and  he  or  she 
shall,  if  he  so  desire,  be  examined  accordingly. 

M.  Lush  (F.  Moulton,  K.O.  with  him)  for  the 
appellant. — The  point  raised  by  this  case  on  behalf 
of  the  appellant  is  that  under  the  statute  the 
oertifioate  is  bound  to  state  what  the  ingredients 
are,  and  what  the  proportion  is  of  the  foreign 
substances.  As  it  stands  it  discloses  no  offenoe. 
He  referred  to  Sale  of  Food  and  Drugs  Act  1875 
(38  &  39  Tick  c.  63),  s.  18.  In  Fortune  v.  Hanson 
(74  L.  T.  Rep.  145 ;  (1896)  1  Q.  B.  202)  the  certifi- 


ficate  was  held  bad  where  it  said :  "  The  sample 
contained  the  percentage  of  foreign  ingredients 
as  under :  Five  per  cent,  of  added  water."  That 
case  goes  a  good  deal  further  than  the  present 
one.  In  Newby  v.  Sims  (70  L.  T.  Bep.  105; 
(1894)  1  Q.  B.  478)  the  certificate  said:  "  I  find 
the  sample  contained  an  excess  of  water  over  and 
above  what  is  allowed  by  Act  of  Parliament.  I 
estimate  the  excess  at  13  per  cent,  of  the  entire 
sample.  In  my  opinion  the  sample  was  not  a  * 
sample  of  genuine  rum."  It  was  there  held  that 
the  certificate  ought  to  have  stated  the  proportion 
of  water  mixed  with  the  rum,  and  so  was  insuffi- 
cient, and  a  conviction  could  not  be  supported. 

J.  Walton,  K.C.  (Pickford,  K.C.,  E.  Sutton,  and 
Mellor  with  him)  for  the  respondent. — In  this 
case  evidence  was  called,  as  of  course  it  may  be 
under  the  statute.  With  regard  to  Fortune  v. 
Hanson,  which  has  been  cited  by  the  other  side, 
the  analyst  did  not  merely  state  the  fact  but  he 
stated  that  the  sample  contained  5  p*r  cent,  of 
added  water,  that  is  to  say,  5  per  cent,  of  water 
more  than  milk  without  adulteration  should 
contain,  and  therefore  the  analyst  expressed  an 
opinion  which  is  not  a  matter  of  fact  at  all,  but  a 
matter  which  was  for  the  justices  to  decide.  The 
analyst  should  have  said  that  the  milk  contained 
such  a  percentage  of  water.  Practically  the 
certificate  should  state  what  is  the  result  of  the 
analysis,  as  Kennedy,  J.  points  out  in  Fortune  v." 
Hanson.  The  same  principle  is  adopted  in  Newby 
v.  Sims.  In  BakeweU  v.  Davies  (69  L.  T.  Bep. 
832  ;  (1894)  1  Q.  B  296)  it  was  held  that  the 
certificate  given  by  a  public  analyst  of  the  result 
of  an  analysis  made  by  him  need  not  set  out  the 
constituent  parts  of  the  sample  analysed,  and  where 
the  case  is  not  one  of  adulteration  it  need  only 
state  the  result  of  the  analysis.  [Phillimobb,  J. 
— But  the  certificate  here  is  open  to  the  same 
objection  as  in  Newby  v.  Sims  (sup.),  namely,  that 
the  analyst  has  taken  upon  himself  to  decide  what 
is  natural,  and  has  not  given  the  magistrate  the 
materials  to  decide  that  point.]  In  Bridge  v. 
Howard  (75  L.  T.  Rep.  300;  (1897)  1  Q.  B.  80), 
which  was  a  case  of  adulterated  milk,  the  certifi- 
cate stated  that  the  sample  submitted  contained 
6  per  cent,  of  added  water,  and  went  on  to  say : 
"  This  opinion  is  based  on  the  fact  that  the  sample 
contained  7*97  per  oent.  solids  not  fat,  whereas 
genuine  milk  contains  not  less  than  8*5  per  oent. 
solids  not  fat."  That  was  held  to  be  good.  The 
certificate  of  the  analyst  is  not  conclusive  evidence; 
it  is  not  evidence  of  an  offence  at  all.  The  analyst 
must  certify  the  result  of  this  analysis,  bat  at  the 
most  his  certificate  is  merely  evidence,  and  although 
it  may  not  contain  facts  sufficient  to  convict,  yet 
it  may  be  a  good  certificate.  It  must  not  contain 
a  judgment.  In  this  case  the  certificate  says  that 
the  beer  contains  arsenic;  that  must  mean 
arsenic  in  some  appreciable  quantity.  [Lord 
Alvebstonb,  O.J.— -That  is  just  my  difficulty/] 
The  certificate,  however,  here  is  a  good  one,  sua, 
although  standing  alone  it  may  not  be  enough  to 
allow  the  justices  to  convict,  that  cannot  make  it 
bad. 

Bablow  v.  Noblbtt. 

In  this  case  the  facts  were  the  same,  and  the 
case  in  the  same  form  as  Lee  v.  Bent  (sup.),  except 
that  in  the  certificate  the  words  were : 

We  are  of  opinion  that  the  said  sample  oontsinf » 
serious  quantity  of  arsenic 
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M.  Lush  (F.  Moulton,  K.O.  with  him)  for  the 
appellant. — The  addition  of  the  words  "serious 
amount,"  which  is  the  only  distinction  between 
the  certificate  in  this  case  and  the  one  in  Lee  v. 
Bent,  cannot  get  over  the  difficulty  pointed  out  by 
Hawkins  and  Kennedy,  JJ.  in  Fortune  v.  Hanson 
(74  L.  T.  Rep.  145 ;  (1896)  1  Q.  B.  202).  I  submit 
that  in  this  case  the  section  has  not  been  complied 
with. 

J.  Walton,  K.O.  (Pickford,  K.C.,  E.  Sutton,  and 
MeUor  with  him)  for  the  respondents.  —  This 
certificate  must  be  good  unless  it  be  the  fact  that 
proceedings  can  never  be  taken  where  the  analyst 
cannot  define  by  a  percentage  or  arithmetical 
statement  the  parts  of  the  added  ingredient. 
[Pblllimobb,  J. — In  my  opinion  the  analyst  is 
not  bound  to  state  the  exact  quantity,  but  if  he 
says  there  ought  not  to  be  a  ene-hundredth  part 
of  a  grain,  and  there  is  certainly  not  less  than 
-one-eighth  of  a  grain,  that  would  be  enough.]  He 
sayB  something  more  definite  here  I  submit,  and 
what  he  states  satisfies  the  condition  precedent, 
and  it  is  evidence.  Whether  it  is  enough  to 
justify  a  conviction  is  a  different  matter,  but  it 
can  be  supplemented  by  other  evidence. 

Lord  AiVKBSTONE,  O.J.— Perhaps  it  would  be 
convenient,  in  the  first  place,  to  deal  with  the 
points  raised  in  the  two  last  appeals  of  Lee  v. 
Bent  and  Barlow  v.  Noblett.  In  the  first  of 
these  cases  the  analyst  had  certified  that  the 
sample  contained  arsenic,  and  in  the  second  case 
that  it  contained  a  serious  quantity,  of  arsenic. 
Now,  we  are  all  of  opinion  that  those  two  certifi- 
cates are  not  sufficient.  It  is  very  important  that 
the  practice  should  be  uniform,  and  we  do  not 
think  it  possible,  after  the  series  of  decisions 
which  have  been  given,  to  say  that  the  con- 
dition precedent  is  other  than  a  document 
which  must  be  issued  in  proper  form  before 
proceedings  for  a  prosecution  are  instituted, 
and  that  that  certificate  ought  to  contain  in  it 
sufficient  materials  to  enable  the  magistrates  to 
form  a  judgment  on  the  face  of  the  certificate 
that  the  offence  had  been  committed.  Although 
the  judgment  is  the  judgment  of  the  magistrates, 
yet  the  certificate  should  contain  sufficient  infor- 
mation to  enable  them  to  come  to  a  decision.  We 
need  not  consider  whether  a  certificate  would  be 
bad  which  went  further,  but  we  think  at  least 
it  should  contain  that.  There  are  many  cases  in 
which  the  only  evidence  is  a  certificate.  Nothing 
18  said  as  to  what  ordinary  beer— I  will  not  say 
absolutely  pure  beer,  but  ordinary  beer— contains, 
and  nothing  is  said  as  to  the  degree  or  amount 
of  arsenic.  ~  All  that  is  said  in  one  case  is  that 
arsenic  was  there;  and,  in  the  other  case,  that 
there  was  a  serious  quantity.  We  think,  having 
regard  to  the  necessary  protection  of  the 
person  charged,  the  certificates  ought  to  con- 
tain further  particulars  to  enable  the  magis- 
trates to  have  before  them  the  materials  on  which 
they  can  come  to  a  conclusion.  I  think  we  could 
not  decide  otherwise  without  overruling  several 
decisions  which  seem  to  us  to  be  founded  in  good 
sense.  We  need  not  consider  whether  or  not  in 
-every  particular  case  it  is  absolutely  necessary  to 
-eay  that  the  certificate  must  set  out  all  the 
ingredients  contained  in  the  sample,  but  we  think 
we  are  justified  in  saying  that  these  certificates 
are  not  sufficient.  That  disposes  of  the  two  cases 
of  Lee  v.  Bent  and  Barlow  v.  Noblett,  in  which  cases 
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the  convictions  must  be  quashed.  I  now  come  to  the 
more  important  and  more  difficult  point  which  was 
raised  in  Bent  v.  Ormerod  and  in  Goulder  v.  Rook. 
I  am  of  opinion  that  the  conviction  in  the  latter 
case  should  be  supported,  and  that  the  case  of 
Bent  v.  Ormerod,  in  which  there  has  been  a  dis- 
missal, should  go  back  with  an  expression  of  our 
opinion  for  a  conviction.  I  think  a  great  deal  of 
the  difficulty  disappears  if  you  look  at  the 
language  of  sect.  6  and  consider  it  by  itself  for  a 
moment.  I  quite  agree  that  if  you  can  see  clearly 
that  one  group  of  sections  seems  to  deal  with  one 
class  of  offence,  and  another  group  of  sections  to 
deal   with   another  class    of   offence,  you  may 

every  material  assistance  by  considering  the 
guage  in  the  one  case  and  in  the  other.  On 
the  other  hand,  it  has  not  been  disputed  by  the 
able  counsel  who  have  argued  for  the  brewers  in 
this  case  that  the  fact  that  the  sections  which 
create  offences  overlap  does  not  show  that  a  case 
is  not  within  one  of  them.  It  may  very  likely  be 
that  some  facts  afford  grounds  for  prosecuting 
under  more  than  one  section.  There  are  numerous 
instances  of  that  in  our  criminal  statutes.  But 
I  think  the  question  of  sect.  6  is  whether  or  not  a 
person  has  sold  an  article  of  food  or  a  drug  which 
is  not  of  the  nature,  substance,  and  quality 
of  the  article  demanded  by  such  purchaser.  In 
my  opinion  sect.  6  starts  at  the  sale,  if  I  may  use 
the  expression,  and  ends  at  the  sale.  You  have 
not  to  consider  how  that  which  makes  it  other- 
wise than  of  the  nature,  substance,  and  quality 
demanded  has  got  into  it,  but  whether,  in  fact,  it 
is  there,  so  that  it  is  different.  I  think  it  would 
be  cutting  the  section  down  unwisely,  and  cutting 
it  down  without  sufficient  direction  in  the  statute, 
if  we  were  to  hold  that  you  were  to  enter  into  an 
examination  of  the  stage  at  which  or  the  precise 
process  by  which  that  which  makes  it  different 
has  found  its  place  in  the  article  which  is  being 
sold.  Now,  applying  that  test,  the  magistrates  in 
this  case  have  found  as  a  fact  that  the  beer  sold 
by  the  appellant  was  not  of  the  nature,  sub- 
stance, and  quality  demanded  by  the  purchaser. 
They  have  found  as  a  fact,  or  rather  the  certifi- 
cate shows,  that  arsenious  acid,  to  the  extent 
of  not  less  than  one-eighth  of  a  grain  per 
gallon  was  there,  and  they  find  "that  arsenic 
is  an  ingredient  injurious  to  health,  and  the 
quantity  of  arsenic  in  the  beer  was  such  as  to 
render  the  same  injurious  to  health  and  did  not 
form  one  of  the  constituents  of  beer."  I  read  these 
words  as  it  is  agreed  by  both  the  learned  counsel 
that  they  are  meant  to  be  read — that  arsenic 
does  not  form  one  of  the  constituent  parts  of  beer 
in  any  substantial  degree  under  ordinary  circum- 
stances. It  is  plain  that,  if  I  am  right  in  the  view 
I  have  expressed  as  to  the  prima  facie  meaning  of 
sect.  6,  the  magistrates  have  certainly  found  as  a 
fact  that  this  article  was  not  of  the  nature,  sub- 
stance, and  quality  of  that  demanded  by  the  pur- 
chaser ;  and  if  there  is  any  evidence  that  they  can 
come  to  that  conclusion  the  conviction  must 
stand.  I  have  already  indicated  that,  the  magis- 
trates having  before  them  a  case  in  which  a 
dangerous  foreign  body  to  the  extent  of  one- 
eighth  of  a  grain  per  gallon  which  is  injurious  to 
health  is  there,  it  seems  to  me  that  if  they  have 
drawn  the  conclusion  that  the  beer  sold  was  not 
of  the  nature,  substance,  and  quality  demanded,  it 
is  not  possible  for  us  to  say  they  were  wrong.  Mr. 
Moulton  has  suggested  that  if  what  is  in  the 
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artiole  is  the  result  of  some  ingredient  put  in  in 
the  course  of  its  manufacture,  which  in  fact  makes 
it  injurious  to  health,  that  it  can  only  be  "  mixing  " 
under  sect.  3,  and  the  offence  can  only  fall  within 
the  terms  of  sect.  3.  The  penalty  is  very  much 
more  severe  under  sect.  3,  and  knowledge  is  made 
of  the  essence  of  the  offence ;  that  is  to  say,  the 
defendant  can  show  there  is  no  offence  if  he  proves 
that  he  did  not  know  and  had  no  means  of  enow- 
ledge.  Under  sect.  6  the  penalty  is  far  less,  and 
it  has  been  expressly  decided  in  two  or  three  cases 
that  the  knowledge  of  the  person  is  immaterial ; 
that  is  to  say,  however  innocent,  however  little  he 
may  have  known,  yet  he  may  be  convicted  under 
sect.  6.  In  the  second  case  that  was  argued  before 
us — that  is  to  say,  Bent  v.  Ormerod — the  finding 
was  the  same,  although  the  summons  was  dis- 
missed. "  We  found  as  a  fact  that  the  beer  sold 
by  the  respondent  aforesaid  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by 
the  purchaser  in  that  there  had  been  mixed  with 
it  under  the  circumstances  mentioned  .  .  . 
an  ingredient  prejudicial  to  the  health  of  the  pur- 
chaser." Then,  if  you  go  back  to  the  analysis, 
you  find  that  it  was  proved  there  was  arsenic  to 
the  extent  of  one-ninth  of  a  grain  per  gallon  at 
least.  Then  the  case  continues  practically  in  the 
same  terms  as  the  other  -case,  although  it  is 
more  clearly  stated :  "  Arsenic  does  not  form  one 
of  the  constituents  of  beer,  and  the  quantity  of 
arsenic  in  the  beer  was  such  as  to  render  the  same 
injurious  to  health."  Under  these  circumstances 
I  come  to  the  conclusion  that  there  was  evidence 
on  which  the  magistrates  could  find  as  a  fact  that 
there  was  an  article  sold  different  in  nature,  sub- 
stance, and  quality  from  that  demanded,  and  that 
the  conviction  in  the  one  case  ought  to  stand,  and 
in  the  other  case  there  ought  to  be  a  conviction. 
I  only  desire  to  add  that  1  must  not  be  under- 
stood as  suggesting  that  any  accidental  accumu- 
lation of  deleterious  matter  or  the  accidental 
presence  of  deleterious  matter  in  an  article  sold 
of  necessity  makes  it  different  in  nature,  sub- 
stance, and  quality  to  the  article  demanded.  It 
will  be  for  the  magistrate  in  each  case,  as  was 
decided  in  the  Scotch  case — and,  I  think,  rightly 
decided — as  a  question  of  fact  to  find,  as  they 
have  here,  whether  or  not  the  article  of  food  or 
drug  is  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser. 

Lawrance,  J. — I  am  of  the  same  opinion,  and 
I  have  nothing  to  add. 

Phillimobb,  J. — I  agree.  I  will  only  say  I 
equally  lay  stress,  with  my  Lord,  on  the  proviso 
which  he  has  made  at  the  end  of  his  judgment. 

Judgment  accordingly. 

Solicitors:  for  Goulder,  Ormerod,  Lee,  and 
Barlow,  Grundy,  Kershaw,  Samson,  and  Co.,  for 
Grundy,  Kershaw,  Samson,  and  Co.,  Manchester ; 
for  Rook,  Hudson,  Manchester;  for  Bent  and 
Noblett,  Snow,  Fox,  and  Higginson,  for  Harcourt 
E.  Clare,  Pieston. 


April  22  and  23, 1901. 

(Before  Lord  Alvbbstonb,  C.J.  and 
Lawbancb,  J.) 

Rex  v.  Norfolk  County  Council; 
Ex  parte  Gbbbn.  (a) 

Local  government— Public  right  of  way— Obstruc- 
tion —  Removal  by  private  persons  —  Action 
against  them  Bight  of  county  council  to- 
contribute  to  costs  of  defence— Local  Govern- 
ment Act  1894  (56  &  57  Vict.  c.  73), «.  26  (1), 
(3),  (4). 

By  sect.  26  (1)  of  the  Local  Government  Act  1894, 
it  is  enacted  that  it  shall  be  the  duty  of  every 
district  council  to  protect  all  public  rights  of 
way,  and  to  prevent,  as  far  as  possible,  the  stop- 
ping  or  obstruction  of  any  such  right  of  way, 
where  the  stoppage  or  obstruction  thereof  would, 
in  their  opinion,  be  prejudicial  to  ike  interest  of 
the  district ;  by  sub-sect.  3  of  the  same  section : 
"A  district  council  may,  for  the  purpose  of 
carrying  into  effect  this  section,  institute  or 
defend  any  legal  proceedings,  and  generally  take 
such  steps  as  they  deem  expedient ; "  and  by 
sub-sect.  4  the  parish  council  may  represent  to 
the  district  council  that  a  public  right  of  way 
has  been  stopped,  and  if  the  district  council  fau 
to  act  on  such  representation  may  petition  the 
county  council,  and,  if  the  county  council  so 
resolve,  the  powers  and  duties  of  the  district 
council  under  sect.  26  shall  be  transferred  to  the 
county  council. 

Held,  that  sect.  26  (1)  imposed  a  public  duty  upon 
the  district  council  to  protect  public  rights  of 
way,  where  the  obstruction  would  be  pre- 
judicial to  the  district ;  that  sect.  26  (4)  trans- 
ferred thti  duty  under  the  circumstances  therein 
stated  to  the  county  council ;  and  that  sect.  26  (3) 
was  wide  enough  to  render  it  legal  on  the  part  of 
the  county  council  not  merely  to  take  and  defend 
proceedings  in  their  own  name,  but  to  spend 
public  money  in  contributing  to  the  cost  of  the 
defence  of  private  persons  against  whom  pro- 
ceedings had  been  taken  for  removing  an  obstruc- 
tion of  what  was  alleged  to  be  a  public  right  of 
way  within  sect.  26  (1). 

Rulb  nisi  for  a  certiorari. 

It  appeared  that  a  dispute  had  arisen  aa  to 
whether  or  not  a  public  right  of  wav  existed  over 
certain  land  at  Snettisham,  of  which  Sir  Edward 
Green  was  the  owner  and  Mr.  Lvcett  Green  the 
occupier.  Two  persons  called  Ellis  and  French, 
in  order  to  bring  the  dispute  to  an  issue,  removed 
an  obstruction  which  these  gentlemen  had  placed 
across  the  alleged  way,  and  thereupon  the  latter 
commenced  an  action  in  the  Chancery  Division 
against  Ellis  and  French  for  (inter  alia)  a  decla- 
ration that  no  such  right  of  way  existed  over  the 
land  in  question. 

After  the  Chancery  action  had  been  commenced, 
the  Rural  District  Council  of  Snettisham,  on  the 
representation  of  the  parish  council  interested, 
passed  a  resolution  to  contribute  to  the  costs  of 
Ellis  and  French  in  defending  the  action,  and  to 
take  such  other  steps  in  the  matter  as  seemed 
expedient.  Subsequently  the  council  rescinded 
this  resolution,  and  thereupon  the  parish  council 
interested  in  the  matter  petitioned  the  County 
Council  of  Norfolk  to  take  up  Ellis  and  French's 
defence.    Thereupon,  the  county  council  passed  a 

(a)  Reported  by  J.  Andrew  Strahan,  Eaq.t  Barrister-at-Law. 
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Teeolntion  that  the  powers  and  duties  of  the 
district  council,  under  sect.  26  of  the  Local 
Government  Act  1894  in  respect  of  the  alleged 
unlawful  obstruction  of  the  path  in  question, 
should  he  transferred  to  the  county  council,  and 
that  the  county  council  should  contribute  towards 
the  defendants'  costs  in  the  Chancery  action,  and 
take  any  other  steps  that  should  seem  expedient. 
It  was  agreed  that  for  the  purpose  of  testing  the 
point  raised  in  this  rule,  that  this  resolution 
should  be  regarded  as  an  order  for  the  payment 
of  such  costs,  so  that  it  could  be  removed  by 
certiorari  under  sect.  80  of  the  Local  Government 
Act  1888. 

The  material  part  of  sect.  26  of  the  Local 
Government  Act  1894  (56  &  57  Yict.  c.  73)  is  as 
follows : 

8eot  26.— (1)  It  shall  be  the  duty  of  every  district 
oounoil  to  protect  all  poblio  rights  of  way  and  to  prevent 
at  far  as  possible  the  stopping  or  obstraotion  of  any 
snoh  right  of  way,  whether  within  their  district  or  in  an 
adjoining  district  in  the  county  or  counties  in  which  the 
district  is  situate  where  the  stoppage  or  obstruction 
thereof  would  in  their  opinion  be  prejudicial  to  the 
interests  of  their  district  and  to  prevent  any  unlawful 
accroachment  on  any  roadside  waste  within  their  dis- 
trict. (3)  A  district  oounoil  may,  for  the  purpose  of 
carrying  into  effect  this  section,  institute  or  defend  any 
legal  proceedings  and  generally  take  such  steps  as  they 
deem  expedient.  (4)  Where  a  parish  oounoil  have 
represented  to  the  district  oounoil  that  any  public  right 
■  of  way  within  the  district,  or  an  adjoining  district  in 
the  oounty  or  counties  in  which  the  district  is  situate, 
has  been  unlawfully  stopped  or  obstructed  ...  it 
■hall  be  the  duty  of  the  district  council,  unless  satisfied 
that  the  allegations  of  such  representation  are  incorrect, 
to  take  proper  proceedings  accordingly  ;  and  if  the  dis- 
trict oounoil  refuse  or  fail  to  take  any  proceedings  in 
consequence  of  suoh  representation,  the  parish  oounoil 
may  petition  the  county  oounoil  for  the  oounty  within 
which  the  way  ...  is  situate,  and  if  the  council 
to  resolve,  the  powers  and  duties  of  the  district  oounoil 
under  this  section  shall  be  transferred  to  the  oounty 
counciL 

RusseU,  K.C.  (Fleetwood  Pritchard  with  him) 
for  the  county  oounoil  showed  cause. — The  ques- 
tion is  whether  the  district  council,  or,  when  they 
have  refused  to  act,  the  county  council,  have 
power  under  sect  26  not  merely  to  brim?  an 
action  themselves  to  maintain  a  public  right  of 
way,  but  to  undertake  to  pay  the  costs  of  a  person 
who  has  taken  steps  to  maintain  it,  and  against 
whom  an  action  has  in  consequence  been  brought. 
1  maintain  that  they  have.  That  section  clearly 
lays  a  duty  upon  the  district  council  to  protect 
public  rights  of  way  within  their  district,  and 
when  they  refuse  to  carry  out  that  duty  then,  on 
the  parish  council  petitioning  the  county  council, 
the  duty  is  transferred  to  the  county  council. 
And  the  sole  condition  precedent  to  the  dutv 
becoming  binding  in  law  upon  the  county  council 
is  that  they  shall  not  be  satisfied  that  the  repre- 
sentations of  the  parish  council  are  incorrect. 
Then  when  the  duty  does  arise,  there  is  no  limit 
set  to  the  mode  in  which  they  are  to  take  steps  to 
protect  the  right  of  way.  Sub-sect.  3  expressly 
enables  them  not  merely  to  institute  or  defend 
legal  proceedings,  but  also  "  generally  take  such 
steps  as  they  deem  expedient."  Here  the  most 
expedient  way  of  protecting  this  public  right  of 
way  was  by  assisting  Ellis  and  French  to  defend 
the  Chancery  action,  which  sought  a  declaration 
-that  no  such  right  of  way  existed. 


Rawlinson,  K.C.  (C.  Gordon  with  him)  for  Ellis 
and  French. — I  associate  myself  with  the  argu- 
ment for  the  county  council.  I  am  prepared  to 
argue  that  it  was  the  dutv  of  the  district  oounoil, 
after  the  representation  from  the  parish  council, 
to  take  steps  to  protect  this  right  of  way,  and 
when  the  district  council  failed  to  do  so,  then,  on 
the  petition  of  the  parish  council,  it  became  the 
duty  of  the  county  council  to  do  so.  And  in  dis- 
charging this  duty  the  oounty  council  could  take 
any  steps  an  individual  would  be  justified  in 
taking.  An  individual  might  have  agreed  to  pay 
a  share  or  all  of  the  costs  of  the  defendants  in  the 
Chancery  action,  since,  this  being  a  public  matter, 
no  question  of  maintenance  arises,  and  so,  I 
submit,  could  the  county  council. 

M'CaU,  K.C.  and  North  (Swan&on  with  them). — 
The  real  question  is,  Has  the  Legislature  given  the 
county  council  power  to  intervene  in  an  action 
without  becoming  a  party  to  it  and  so  making 
themselves  liable  in  costs  if  they  failP  Prima 
facie,  this  seems  not  to  be  the  sort  of  provision  the 
Legislature  would  be  likely  to  make— enabling  as 
it  does  a  public  authority  to  use  the  public  money 
to  harrass  a  private  individual  from  behind  the 
back  of  someone  else;  and,  before  the  courts 
adopt  this  view  of  the  statute,  I  submit  it  should 
be  quite  clear  that  the  Legislature  intended  it  to 
be  adopted.  The  true  interpretation  of  sect.  3  is, 
I  submit,  that  contained  in  the  memorandum  of 
the  Local  Government  Board,  dated  Jan.  1895. 
There  it  is  laid  down  that  where  an  alleged  public 
right  of  way  is  obstructed,  the  district  or  county 
council  have  three  courses  open  to  them :  (1)  To 
direct  the  removal  of  the  obstruction;  (2)  to 
indict  the  person  who  has  caused  the  obstruction 
for  a  misdemeanour;  (3)  to  proceed  by  way  of 
action  in  the  name  of  the  Attorney- General,  for 
which  his  fiat  must  be  obtained  in  the  usual 
way.  [Lord  Axverstonb,  C.J. — If  the  council 
directed  the  surveyor  to  remove  the  obstruction, 
and  the  landowner  then  brought  an  action 
against  the  surveyor  without  joining  the  council, 
would  the  county  council  be  justified  under  sect.  3 
in  paying  the  surveyor's  costs  in  the  action  ?]  Yes ; 
because  in  that  case  they  are  defending  their  own 
act.  The  evil  that  may  arise  here  could  not  arise 
there.  By  instructing  their  surveyor  to  remove 
the  obstruction  they  made  themselves  liable  for 
his  act,  and  if  the  landowner  does  not  choose  to 
sue  them,  he  cannot  complain  that  they  are 
encouraging  litigation  without  incurring  liability 
for  its  costs.  If  the  construction  contended 
for  is  adopted,  two  considerable  evils  may 
arise :  (1)  Men  of  straw  may  be  pu*.  up  to  fight 
actions,  and  when  the  landowner  has  succeeded 
he  will  find  he  can  recover  no  costs ;  (2)  public 
money  will  be  spent  in  litigation  over  which 
the  public  authority  has  no  control,  for  of  course 
the  private  defendant  has  the  conduct  of  his 
defence. 

Russell,  K.C.  in  reply. 

Lord  Alveestonb,  C.J.— This  is  a  point  not 
altogether  free  from  doubt,  but,  in  my  opinion, 
this  rule  must  be  discharged.  It  is  important  in 
considering  the  question  before  us  to  note  that 
sect.  26  (I)  of  the  Local  Government  Act  1894 
makes  it  the  duty  of  every  district  council  to 
protect  all  public  rights  of  way,  and  to  prevent, 
as  far  as  possible,  tne  obstruction  of  any  such 
right  of  way.    For  the  purpose  of  discharging  the 
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duty  thus  placed  upon  them,  district  councils 
may,  by  sub-sect.  3  of  the  same  section,  institute 
or  defend  any  legal  proceedings,  and  generally 
take  such  steps  as  they  may  deem  expedient.  I 
do  not  say  that  it  would  not  be  possible  to  con- 
strue the  words  of  this  sub-section  as  meaning 
merely  that  a  district  council  can  take  or  defend 
proceedings  in  their  own  name ;  but,  at  the  same 
time,  I  am  of  opinion  that  this  would  be  too 
narrow  a  reading  of  it.  To  begin  with,  there  are 
many  proceedings  taken  in  the  name  of  the 
Attorney- General  which  in  reality  are  proceed- 
ings by  and  on  behalf  of  local  authorities.  And 
again,  actions  may  be  brought  against  the 
servants  of  local  authorities.  During  the  argu- 
ment I  asked  Mr.  M'Oall  did  he  contend  that  the 
district  council  could  not,  under  sect.  26  (3), 
provide  funds  for  the  defence  of  a  servant  of 
theirs  who  was  sued  for  removing  an  obstruction 
from  a  public  way  P  and  he  hesitated  long  before 
he  answered,  as  he  well  might.  An  action 
could,  of  course,  be  brought  against  the  surveyor 
of  the  district  council  for  removing  such  an 
obstruction  by  order  of  the  council,  and  if  such 
an  action  were  brought  I  cannot  but  think  that 
the  council  might,  in  the  discharge  of  the  duty 
in  relation  to  obstruction  of  public  rights  of  way 
which  is  imposed  on  them  by  sect  26  (1),  defray 
the  ccsts  of  such  an  action.  But  to  cover  the 
present  case  we  must  go  a  step  further.  The 
obstruction  here  has  been  removed  by  persons 
who  were  not  servants  or  officers  of  the  district 
council.  Even  under  these  circumstances  I  think 
the  council  may,  under  sect.  21  (3),  provide  funds 
for  defending  the  action,  if  they  think  that  such 
a  course  is  expedient.  This  being  the  position  of 
the  district  council,  Is  that  of  the  county  council 
the  same  after  the  district  council  have  declined 
to  take  action?  That  depends  on  sect.  26  (4). 
That  sub-section  is  not  drafted  in  language 
so  precise  as  the  earlier  sub- sections,  but  the 
present  case  does  not  appear  to  me  to  be  one 
where  any  conclusion  can  be  based  on  any  difference 
in  the  language.  I  think  that,  as  far  as  this  case 
is  concerned,  the  county  council  are  in  the  same 
position  as  the  district  council  were  before  they 
refused  to  interfere,  and  that  consequently  the 
county  council  can  lawfully  contribute  to  the 
costs  of  the  defendants  in  the  action,  because, 
upon  the  resolution  for  the  transfer  of  powers 
from  the  district  to  the  county  council,  the  latter 
became  entitled  to  the  rights  given  to  the  district 
council  by  sect.  26  (3).  It  has  been  argued  that 
the  language  of  sub- sect.  2  of  sect.  26,  which 
relates  to  the  aiding  of  persons  in  maintaining 
rights  of  common,  does  not  give  a  county  council 
a  general  right  to  commence  litigation,  but  seems 
to  indicate  that  they  may  contribute  to  the  costs 
of  persons  maintaining  rights  of  common.  It  is 
said  that  the  presence  of  this  sub-section  shows 
that  it  is  only  with  regard  to  these  particular 
right 8  that  the  council  are  justified  in  giving  such 
aid.  Whether  the  right  as  to  commons  is  really 
so  limited  I  will  not  decide,  but  I  am  satisfied 
that  einoe,  under  sub- sects.  1,  3,  4,  and  5,  a  duty 
is  imposed  on  as  well  as  a  power  given  to  the 
district  council  and  to  the  county  council  in  their 
place  to  defend  a  right  of  way  and  rid  it  of 
obstruction,  we  cannot  properly  limit  that  power 
upon  the  ground  that  in  the  instance  of  the 
maintenance  of  common  rights,  under  sub-sect  2. 
the  duty  to  aid  other  people  in  the  assertion  and 


defence  of   their  rights  may  possibly  be  of  a, 
permissive  character. 

Lawbahci,  J.-I  agree.       Bule  4^^*. 

Solicitors  for  the  county  council,  Sharpe,  Parker 
and  Co.,  for  C.  Foster,  Norwich. 

Solicitors  for  the  defendants  in  Chancery, 
Church,  Rendell,  and  Co.,  for  J.  A.  Parsons,  King  a 
Lynn. 

Solicitors  for  Sir  Edward  Green,  Burton,  Yeatesr 
and  Hart,  for  Beloe  and  Beloe,  King's  Lynn. 


Tuesday,  April  23, 1901. 
(Before   Lord   Alysbstone,   G.J.    and 
La.wba.ncb,  J.) 
R0BBET8ON  v.  Kino,  (a) 
Local    government  —  Public    health  —  Dwelling- 
houses  —  Unfit  for    human  habitation  —  Unin- 
habited— Closing  order — Housing  of  the  Working 
Classes  Act  1890  (53  &  64  Vict  c.  70),  ss.  29,  32. 

By  sect.  32  (1)  of  the  Housina  of  the  Working- 
Classes  Act  1890,  every  local  authority  is  put- 
under  a  duty  to  ascertain  whether  any  dwelling- 
house  in  its  district  is  in  a  state  so  dangerous  or 
injurious   to    health  as  to  be  unfit  for  human 
habitation,  and  if  on  the  representation  of  the 
medical  officer    of   health    any    dwelling-house 
appears  to  them  to  be  in  such  a  state,  to  forth- 
with   take    proceedings  against   the   owner  or 
occupier  for   closing  the  dwelling-house.      By 
subject.  2  of  the  same  section,  such  proceeding* 
may  be    taken  whether  the  dwelling-house    be 
occupied  or  not.    By  sect.  29,  "  dwelling-house  " 
in  the  Act  means  "  any  inhabited  building." 
At  the  hearing  of  an  application  for  an  order  under 
sect.  32  for  closing  certain  houses,  it  was  proved 
that  the  houses  in  question  were  in  such  a  state 
that  if  they  had  been  inhabited  they  would  have 
been  so  dangerous  to  health  as  to  be  unfit  for 
habitation,  but  that,  though  built  and  formerly 
used  as  dwelling-houses,  they  had  not  in  fact 
been  occupied  for  the  past  five  and  a  half  yearsr 
and  there  was   no  evidence    to  show   that   the 
owner  intended  to  permit  them  to  be  occupied 
again : 
Held,  that  a  closing  order  should  be  made,  and 
that  non-occupancy  did  not  in  itself  prevent  the 
application  of  the  powers  given  by  sects.  32  and 
33  to  what  was  in  the  ordinary  sense  a  dwelling- 
house. 
Cases  stated  by  the  stipendiary  magistrate  or 
Sheffield  on  appeal  from  a  refusal  by  the  learned 
magistrate  to  make  a  closing  order  under  sect.  32 
of  the  Housing  of  the  Working  Glasses  Act  1890 
(53  &  54  Vict.  c.  70). 
Housing  of  the  Working  Glasses  Act  1890 : 
Seot.  32    (1)   It  shall  be  the  duty  of  every  local 
authority  to  cause  to  be  made  from  time  to  time  inspec- 
tion of  their  district  with  a  view  to  ascertaining:  whether 
any  dwelling-house  therein  is  in  a  state  so  dangerous  or 
injurious  to  health  as  to  be  unfit  for  human  habitation, 
and  if  on  the  representation  of  the  medical  officer    .    .   • 
any  dwelling-house  appears  to  them  to  be  in  such  state- 
to  forthwith   take  proceedings  against  the  owner  or 
occupier  for  closing  the  same     ...    (2)  Any  snob 
proceedings  may  be  taken  for  the  express  purpose  of 
oausing   the  dwelling-house  to  be  closed  whether  the- 

(a)  Reported  by  J.  Akdrkw  Htrahan,  Esq.,  BarrlNter-at-Law. 


MAGISTRATES'   CASES. 


245 


O.  Div.] 


Robertson  v.  Kino. 


[K.B.  Div. 


be  occupied  or  not,  and  upon  suoh  proceedings  the 
court  of  summary  jurisdiction  may  .  .  .  make  a 
dosing  order. 

By  sect  29  the  expression  "  dwelling- house  "  in 
the  second  part  of  the  Act  (which  is  the  part 
which  contains  sect.  32)  means,  unless  the  con- 
text otherwise  requires,  "any  inhabited  build- 
ing.   .    .    ." 

The  appellant  in  the  case  stated  was  the  medical 
officer  of  health  for  the  city  of  Sheffield.  He  had 
applied  under  sect.  32  for  a  closing  order  in  respect 
of  three  dwelling  houses,  of  which  the  respondent 
was  owner,  on  the  ground  that  they  were  used  as 
dwelling-houses  and  were  in  a  state  so  injurious 
to  health  as  to  be  unfit  for  human  habitation.  A 
summons  being  issued,  it  appeared  at  the  hearing 
that  the  premises,  which  were  described  in  the 
medical  officer's  complaint  as  three  dwelling- 
bouses  situate  in  a  corner  of  a  court  in  Sheffield, 
and  as  being  used  as  dwelling-houses,  were  old 
buildings  with  their  appurtenances,  and  that  for 
a  long  time  after  they  were  built  they  had  been 
occupied  or  inhabited,  and  had  been  dwelling- 
houses  within  the  definition  of  that  expression  in 
sect  29  of  the  Act  It  was  proved  and  admitted 
that  in  their  present  condition  they  were  unfit  for 
human  habitation  within  the  meaning  of  the  Act, 
inasmuch  as  they  were  in  a  filthy,  ruinous,  and 
dilapidated  state,  and  that  there  were  filthy  and 
other  accumulations  upon  them  which  might  pro- 
bably be  a  nuisance,  as  to  which  proceedings 
might  have  been  taken  by  the  corporation  under 
sects.  91,  94,  and  97  of  the  Public  Health  Act 
1875. 

i         It  appeared,  however,  that  about  five  and  a  half 

I  years  previously  the  houses  had  been  closed  to  all 
purposes  of  human  habitation  by  the  then  owner, 

i      and  had  not  since  then  been  used  or  reopened  for 
ftuch  purposes. 
Evidence  was  called  that  during  the  five  and  a 

|  half  years  the  premises  had  never  been  used  for 
purposes  of  human  habitation  except  possibly  by 

i  a  chance  person  or  vagrant  creeping  in  for  a 
sleep,  and  even  this  had  never  been  actually 
known  to  happen. 

It  further  appeared  that  the  respondent  had  no 
intention  of  having  the  premises  used  for  human 
habitation  in  their  present  condition ;  but  it  did 
not  appear  whether  he  had  formed  any  intention 
as  to  rebuilding  or  repairing  them  or  turning 
them  to  other  purposes. 

In  support  of  the  application  for  the  closing 
order  it  was  contended  that  the  premises  the  sub- 
ject of  the  complaint  were  dwelling-houses  within 
the  meaning  of  the  Housing  of  the  Working  Classes 
Act  1890,  Part  2 ;  that  sect.  29,  which  defines  a 
dwelling-house  in  that  part  as  "any  inhabited 
building,"  provides  that  such  definition  shall  apply 
"unlesB  the  context  otherwise  provides";  that 
under  sect.  32  (2)  the  context  otherwise  requires 
and  provides  that  the  provisions  of  sect  32  shall 
apply  whether  the  premises  be  occupied  or  not ; 
that  in  the  present  case  the  buildings  had  been 
inhabited  dwelling-houses,  and  that  there  was  no 
evidence  of  permanent  abandonment  of  the  build- 
ings as  dwelling- houses,  inasmuch  as  the  evidence 
showed  that  they  had  not  been  adapted  for  any 
other  purpose,  and  might  at  small  cost  and  in 
the  course  of  a  day  or  two  be  made  fit  for  human 
habitation. 

The  learned  magistrate  refused  to  make  a 
closing  order.     He  was  of  opinion  that  as  the 


premises  had  been  so  long  closed  to  human 
habitation,  and  placed  in  a  position  in  which 
a  closing  order  would  place  them,  whatever 
nuisance  proceedings  the  respondent  might  be 
liable  to,  there  was  a  want  of  foundation  for 
a  closing  order,  though  he  thought  that  if  the 
owner  had  caused  or  allowed  them  to  be  re- 
opened for  purposes  of  human  habitation  a 
closing  order  might  be  made  whether  they  were 
occupied  or  not. 

The  question  for  the  opinion  of  the  court  now 
was  whether  the  learned  magistrate  was  right  in 
refusing  the  closing  order. 

Reginald  Brown,  K.C.  for  the  appellant. — I 
submit  that  the  contention  for  the  appellant  in 
the  court  below  is  unanswerable.  It  is  true- 
sect.  29  defines  " dwelling-house "  as  "any 
inhabited  building,"  but  that  definition  is  made- 
expressly  subject  to  the  nature  of  the  context. 
Here  the  context  is  clear.  Sect.  32  is  to  apply  to 
dwelling-houses  whether  occupied  or  not.  Here 
we  have  houses  which  were  built  for  and  used  for 
dwelling-houses,  and  have  never  been  used  for 
anything  else,  and  there  is  no  evidence  the  owner 
has  definitely  abandoned  the  intention  of  ever 
again  using  them  as  dwelling-houses.  I  submit 
therefore  they  are  still  dwelling-houses  though 
not  occupied,  and  that  they  come  within  the- 
precise  words  of  sect.  32  (2).  Moreover,  the  learned 
magistrate  was  mistaken  in  thinking  that  the 
mere  ceasing  to  use  the  houses  as  human  habita- 
tions has  the  same  effect  as  a  closing  order.  By 
sect.  33  of  the  Act  the  corporation  may  after  a 
closing  order  direct  under  certain  circumstances 
the  demolition  of  the  houses  ;  and  see  sched.  4 
of  the  Act  as  to  varying  order. 

The  respondent  did  not  appear. 

Lord  Alybsstonb,  G.J. — I  am  of  opinion  that 
the  learned  magistrate  ought  to  have  made  the 
closing  order  which  was  here  applied  for.  While 
in  no  way  straining  the  words  of  the  Act  the 
object  of  the  Act  should  be  carried  into  effect, 
and  the  object  of  the  Act  is  that  if  after  due 
notice  the  owner  does  not  put  the  houses  com- 
plained of  into  a  proper  state  of  repair,  the  powers 
given  by  the  Act  are  to  be  exercised.  The  view 
of  the  learned  magistrate  seems  to  have  been 
that  because  for  five  and  a  half  years  the  premises- 
had  not  in  fact  been  inhabited  they  were  there- 
fore not  inhabited  buildings  within  sect.  29  of 
the  Housing  of  the  Working  Glasses  Act  1890. 
But  that  definition  was  never  intended  to  limit 
the  ordinary  meaning  of  the  expression  "  dwelling- 
house,"  and  sect.  32  expressly  includes  dwelling- 
houses  which  are  unoccupied.  Here  the  house* 
were  prima  facie  dwelling-houses,  and  the  fact 
that  they  have  been  for  five  and  a  half  ye<tra 
uninhabited  does  not  prevent  the  court  from 
making  an  order  for  closing  them.  It  is  not 
necessary  to  consider  what  length  of  non-occupancy 
would  be  sufficient  to  prevent  a  house  being  looked 
upon  as  a  dwelling-house  within  sects.  32  and  33. 
Certainly  there  appears  to  me  to  be  in  this  case 
no  objection  to  the  closing  order.  Practically  it 
amounts  to  this,  that  if  the  owner  does  not  want 
the  houses  pulled  down  he  muBt  put  them  in 
order.  The  appeal  must  be  allowed. 
Laweancb,  J.-I  agree.         Appeal  alhwed 

Solicitors  for  the  appellant,  B.  F.  C.  and  C.  L* 
Smith,  for  Sayer,  Sheffield. 
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Tuesday,  April  30, 1901. 

(Before  Lord  Alvbrstone,  C.J. 
Lawbance,  J.) 


and 


Stead  (app.)  v.  Nicholas  (reap.),  (a) 

Fishery  Acts — Fishery  district — Definition  of  limits 
of  district  by  Board  of  Trade  certificate — "  AU 
waters  within  the  limits  of  the  Act  — Reservoir 
—Salmon  Fishery  Act  1865  (28  &  29  Vict  c.  21), 
s.  35— Freshwater  Fisheries  Act  1878  (41  &  42 
Vict.  c.  39),  m.  6,  7. 

Sect.  6  of  the  Freshwater  Fisheries  Act  1878  ex- 
tends the  provisions  of  the  Salmon  Fishery  Acts 
with  regard  to  the  formation  and  alteration  of 
fishery  districts  and  the  powers  of  conservators, 
to  "  all  waters  within  the  limits  of  the  Act  fre- 
quented by  trout  or  char"  and  sect.  7,  read  in 
conjunction  with  sect.  35  of  the  Salmon  Fishery 
Act  1865,  imposes  a  penalty  upon  any  person 
fishing  in  any  fishery  district  with  a  rod  and 
line  for  trout  or  char  without  the  licence  of  the 
conservators : 

Held,  that  an  artificial  reservoir  geographically 
situated  within  a  fishery  district  and  stocked 
with  trout  brouahtfrom  a  distance,  but  not  com- 
municatina  with  a  river  in  the  fishery  district 
or  any  of  its  tributaries  except  by  a  valve,  is  not 
a  "  water  within  the  limits  of  the  Act  frequented 
by  trout  or  char,*'  and  the  conservators  have  no 
power  to  require  a  person  fishing  for  trout 
therein  to  obtain  a  licence  from  them. 

Case  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  County  of  York. 

At  a  petty  sessions  held  at  Botherham  in  the 
West  Biding  on  the  15th  Oct.  1900,  an  informa- 
tion was  preferred  by  Stead  (the  appellant)  who 
was  the  chief  water  bailiff  of  the  Yorkshire 
Fishery  Board,  against  Nicholas  (the  respondent), 
under  sect.  35  of  the  Salmon  Fishery  Act  1865 
'28  &  29  Vict  c.  121),  as  extended  to  "trout  or 
«har"  by  sects.  6  and  7  of  the  Freshwater 
Fisheries  Act  1878  (41  &  42  Yict.  c.  39),  for  that 
he,  the  respondent,  on  the  29th  Sept.  1900,  at 
Thrybergh,  in  the  Biding  aforesaid,  after  the  time 
appointed  by  law  in  that  behalf  in  the  fishery 
district  of  Yorkshire,  there  unlawfully  did  fish 
with  a  rod  and  line  for  trout  without  a  proper 
licence  in  that  behalf. 

This  information  was  heard  and  determined  by 
the  justices,  who  dismissed  the  same.  On  th* 
hearing  of  the  information  the  following  facts 
were  admitted  or  proved : 

Thrybergh  Reservoir  is  the  property  of  the 
Corporation  of  Doncaster,  constructed  under  the 
powers  conferred  by  the  Doncaster  Water  Works 
Act  1873,  and  is  the  storage  reservoir  referred  to 
in  sect.  7  of  that  Act  as  Storage  Reservoir  No.  1. 

The  waters  of  a  small  brook,  known  as  Silver- 
wood  Brook,  are  impounded  in  the  reservoir,  and 
•conveyed  thence  by  pipes  for  domestic  use  in  the 
borough  of  Doncaster. 

Two  other  subsidiary  reservoirs  in  an  adjoining 
valley  supply  compensation  water  for  the  use  and 
benefit  of  riparian  owners  whose  water  supply  was 
interfered  with  by  the  construction  of  the  Thry- 
bergh Reservoir. 

In  the  event  of  failure  to  supply  compensation 
water  from  the  subsidiary  reservoirs  referred  to, 
such  water  can  be,  and  occasionally  is,  supplied 

(a)  Reported  by  W.  W.  Orb,  Sea.,  Btrrittor-at-Law. 


from  the  Thrybergh  Reservoir.  When  such 
supply  is  necessary  from  the  Thrybergh  Reser- 
voir it  is  effected  by  means  of  a  valve.  No  fish 
can  enter  the  Thrybergh  Reservoir  from  the  old 
course  or  channel  of  the  brook  below  the  reservoir, 
and  no  water  passes  from  the  reservoir  into  the 
ancient  course  or  channel  of  the  brook  unless 
allowed  to  pass  through  the  valve  under  the  cir- 
cumstances referred  to. 

The  channel  or  old  course  of  the  brook  below 
the  reservoir  joins  the  Hooton  Brook,  which  latter 
flows  into  the  river  Don.  The  river  Don  flows 
into  the  river  Ouse. 

The  Thrybergh  Reservoir  has  been  stocked  with 
trout  brought  from  a  distance  by  the  corporation 
of  Doncaster.  Persons  fishing  therein  must 
obtain  a  ticket  from  the  corporation,  for  which 
payment  is  made. 

The  proceeds  arising  from  the  sale  of  the  tickets 
are  devoted  to  the  purchase  of  trout,  which  are 
placed  in  the  reservoir,  by  which  means  the  stock 
is  maintained. 

The  limits  and  bounds  of  the  Yorkshire  Fishery 
District  were  originally  defined  and  declared  by 
the  Home  Secretary  by  certificate,  given  by  virtue 
of  the  powers  given  by  the  Salmon  Fishery  Acts 
1861  to  1873,  and  in  such  certificate  were  then 
declared  to  comprise  (inter  alia)  "  so  much  of  the 
rivers  Derwent,  Wharf e,  Nidd,  Ure,  Swale,  Ouse, 
and  Humber,  and  their  tributaries  as  lies  within 
the  county  of  York,"  but  the  limits  of  this  York- 
shire Fishery  District  were  subsequently,  by  cer- 
tificate dated  the  21st  Jan.  1896  of  the  Board  of 
Trade  acting  under  the  powers  conferred  by  the 
3rd  section  of  the  Salmon  and  Freshwater  Fisheries 
Act  1886  (49  &  50  Yict.  o.  39),  altered,  extended, 
and  defined  as  follows : 

The  limits  of  the  riven  Derwent,  Wharfe,  Nidd,  Ure, 
8wale,  and  Ouse,  and  of  the  fishery  district  of  the  said 
rivers,  include  all  snob  estaaries,  rivers,  streams,  brooks, 
lakes,  ponds,  oanals,  dykes,  cuts,  drains,  channels, 
water-courses,  and  waters,  and  all  anon  portions  of  the 
sea  and  sea  coast  as  lie  within  the  following  limits. 

Namely,  the  limits  defined  by  certain  lines  and 
boundaries  in  the  above  certificate  set  forth  and 
described. 

The  Thrybergh  Reservoir  is  situate  in  that  part 
of  the  West  Riding  which  is  within  the  limits  of 
the  Yorkshire  Fishery  District  as  defined  by  the 
lines  and  boundaries  in  the  certificate  of  the 
Board  of  Trade,  as  above  set  forth  and  described. 

On  the  29th  Sept.  1900  the  respondent  was 
found  fishing  for  trout  in  the  Thrybergh  Reser- 
voir by  the  appellant,  who  was  the  duly  appointed 
water  bailiff  of  the  Yorkshire  Fishery  Board. 

The  respondent  was  duly  authorised  to  fish 
therein  by  ticket  granted  by  the  corporation  of 
Doncaster,  but  was  not  in  possession  and  had  not 
obtained  any  licence  authorising  him  to  fish  for 
trout  from  the  Yorkshire  Fishery  Board  within 
the  district  under  the  jurisdiction  of  that  board. 

It  was  submitted  by  the  appellant  that  such 
licence  was  requisite,  and  that  any  person  fishing 
for  trout  in  the  Thrybergh  Reservoir,  or  in  any 
inclosed  waters  within  the  limits  of  the  district  of 
the  board,  without  having  previously  obtained 
such  licence  from  the  board,  was  liable  to  the 
penalty  imposed  by  the  25th  section  of  the  Salmon 
Fishery  Act  1865  (28  &  29  Vict.  c.  121). 

It  was  contended  on  behalf  of  the  respondent 
that  the  Yorkshire  Fishery  Board  had  no  power 


MAGISTRATES'  CASES. 


247 


K.B.  Diy.] 


Stsad  (app.)  v.  Nicholas  (reap.). 


[K.B.  Div. 


or  jurisdiction  over  the  Thrybergh  Reservoir; 
that  no  licence  from  the  board  was  required  for 
any  person  fishing  for  trout  therein;  and  that 
eren  if  the  certificate  of  the  Board  of  Trade 
of  the  21st  Jan.  1896  did  in  terms  include 
snch  reservoir  within  the  Yorkshire  Fishery 
District,  which  the  respondent  denied,  then  such 
certificate  was  ultra  vires,  and  not  authorised  by 
any  of  the  Acts  of  Parliament  under  or  by  virtue 
of  which  the  certificate  was  issued  and  given. 

The  justices  thereupon  dismissed  the  informa- 
tion, and  the  question  of  law  for  the  opinion  of 
the  court  was  whether  they  were  right  in  law  in 
dismissing  it. 

The  Salmon  Fishery  Act  1865  (28  &  29  Vict, 
c  121),  provides : 

Ssot  35.  From  and  after  a  time  to  be  appointed  as 
aforesaid  in  a  fishery  district,  any  person  fishing  in  that 
district  with  a  rod  and  line  for  salmon  without  a  proper 
homos  shall  be  liable  to  a  penalty  of  not  less  than  doable 
the  amount  to  be  paid  for  the  requisite  lioenoe,  and  not 
exoaeding  five  pounds. 

The  Freshwater  Fisheries  Act  1873  (41  &  42 
Tict  c.  39),  provides : 

Seet  6.  The  provisions  of  the  Salmon  Fishery  Acts 
1865  and  1873,  which  relate  to  the  formation,  alteration, 
combination,  and  dissolution  of  fishery  districts,  and  to 
the  appointment,  qualification,  proceedings,  and  powers 
of  conservators,  shall  extend  and  apply  to  all  waters 
within  the  limits  of  this  Act  frequented  by  trout  or  ohar ; 
and  the  term  "  salmon  river,"  in  the  fourth  and  nine- 
teenth sections  of  the  Salmon  Fishery  Act  1865,  and  in 
fiie  twenty -sixth  section  of  the  Salmon  Fishery  Act  1873, 
•hall  mean  any  river  frequented  by  salmon,  trout  or  ohar. 

8ect  7.  In  any  fishery  district  subject  to  a  board  of 
conservators,  the  conservators  shall  have  power  to  issue 
lioenoe*  for  the  day,  week,  season,  or  any  part  thereof, 
to  all  persons  fishing  for  trout  or  char,  and  in  the  event 
of  the  power  being  exercised  in  any  fishery  district,  the 
provisions  of  the  thirty-third,  thirty -fourth,  thirty-fifth, 
thirty -sixth,  and  thirty- seventh  sections  of  the  Salmon 
Fishery  Act  1865,  and  of  the  twenty- first,  twenty-second, 
twenty-fourth,  and  twenty-fifth  sections  of  the  Salmon 
Fishery  Act  1873  (relative  to  licences)  shall,  with  respect 
to  such  district,  be  construed  as  if  the  words  "  trout  or 
char  "  were  inserted  throughout  after  the  word  "  salmon." 
Provided  as  follows :  (1)  A  lioenoe  fo  fish  for  salmon 
■sail  have  effect  as  a  lioenoe  to  fish  for  trout  and  ohar ; 
(2)  The  fee  payable  for  a  lioenoe  to  fish  for  trout  or 
char  exclusively  of  salmon  in  any  district  shall  not  exoeed 
one-third  of  the  maximum  amount  chargeable  for  fishing 
for  salmon  under  the  provisions  of  the  twenty -first  section 
of  the  8almon  Fishery  Act  1873. 

Awry,  K.C.  and  H.  T.  Waddy,  for  the  appellant. 
—The  justices  ought  to  have  convicted  the 
respondent.  They  were  influenced  in  their  deci- 
sion by  the  case  of  George  v.  Carpenter  (68  L.  T. 
Rep.  714;  (1893)  1  Q.  B.  505) ;  bat  that  case  has 
really  no  application  here,  as  the  words  of  the 
certificate  given  by  the  Secretary  of  State  in  that 
case  were  wholly  different  from  the  very  wide 
words  used  in  the  certificate  in  the  present  case. 
It  is  found  in  the  case  that  this  reservoir  is  at  all 
events  situate  within  the  geographical  limits  or 
geographical  district  of  the  Yorkshire  Fishery 
Board,  and  the  question  is  whether  it  is  within 
the  fishery  district  within  the  meaning  of  the 
Acts  as  defined  by  the  certificate  given  by  the 
Board  of  Trade.  Our  contention  is  that  it  comes 
within  the  limits  as  defined  by  that  certificate, 
and  that  the  certificate  is  not  ultra  vires.  The 
first  of  the  Salmon  Fishery  Acts  is  the  Salmon 
*i«hery  Act  1861  (24  &  25  Vict.  c.  109),  which  is 


limited  entirely  to  salmon,  and  there  is  no  defini- 
tion of  "  river  or  of  the  jurisdiction  of  the  board 
as  to  rivers,  but  there  are  certain  provisions  as  to 
taking  salmon.  Then  by  the  amending  Act,  the 
Salmon  Fishery  Act  1865  (28  &  29  Vict,  c.  121), 
in  sect.  3,  the  word  "  river  "  is  defined  as  including 
"such  portion  of  any  stream  or  lake,  with  its- 
tributaries,  and  such  portion  of  any  estuary,  86% 
or  sea  coast,  as  may  from  time  to  time  be  declared, 
in  manner  hereinafter  provided,  to  belong  to  such 
river."  Under  these  words  there  have  been 
several  decisions  as  to  the  meaning  of  "tribu- 
taries," and  it  was  in  consequence  of  those  deci- 
sions that  we  have  the  wider  view  now  given  to* 
these  words.  By  sect.  5  "  the  limits  of  a  river  " 
were  to  be  denned  by  a  Secretary  of  State  (now 
the  Board  of  Trade),  and  it  entitles  the  secretary 
to  include  tributaries.  The  Salmon  Fishery  Act 
1873  (36  &  37  Vict.  c.  71)  does  not  carry  this 
matter  any  further.  Then  we  come  to  the  Fresh- 
water Fisheries  Act  1878  (41  &  42  Vict  c.  39), 
which  (by  sect.  3)  does  not  "  extend  to  Scotland 
or  Ireland,  noi  ...  to  the  counties  of  Norfolk 
and  Suffolk  and  the  county  of  the  city  of  Norwich." 
Sect  5  of  this  Act  provides  that  sects.  8  and  9  of 
the  Act  of  1861  and  sect  64  of  the  Act  of  1865 
(which  provides  a  close  time  for  trout  or  ohar), 
"shall  .  .  .  apply  to  trout  and  char  in  all 
waters  within  the  limits  of  this  Act" — that  is,  in 
England.  Sect.  64  of  the  Act  of  1865  had  pro- 
vided for  the  partial  application  of  the  Salmon 
Acts  to  trout  in  salmon  rivers.  The  important 
section  in  this  case  is  sect.  6  of  the  Act  of  1878,. 
which  enacts  that  the  provisions  of  the  Salmon 
Fishery  Acts  which  relate  to  the  formation 
Ac.,  of  fishery  districts  and  powers  of  con- 
servators shall  extend  and  apply  to  "  all  waters 
within  the  limits  of  this  Act  frequented  by  trout 
or  char,"  and  the  term  "  salmon  river  shall 
mean  "any  river  frequented  by  salmon,  trout,, 
or  char."  Then  sect  7  gives  a  board  of  con- 
servator8  in  a  fishery  district  power  to  issue 
licences,  and  provides  that  sect.  25  of  the  Act  of 
1865,  which  imposes  a  penalty  upon  any  person 
fishing  in  a  fishery  district  with  a  rod  and  line  for 
salmon  without  a  licence,  shall  be  construed  to 
include  "  trout  or  char."  The  result  therefore  is 
that  any  person  fishing  in  a  fishery  district  with 
rod  and  line  for  salmon,  trout,  or  char,  without  a 
licence  from  the  board  of  conservators,  is  liable 
to  the  penalty  imposed  by  sect.  35  of  the  Act  of 
1865.  There  is  no  definition  of  the  words  "all 
waters  within  the  limits  of  this  Act "  other  than 
that  contained  in  sect  3,  that  the  Act  is  not  tx> 
extend  to  Scotland  or  Ireland,  or  to  the  counties 
of  Norfolk  and  Suffolk  or  to  Norwich.  There  are- 
decisions  as  to  the  meaning  of  the  word  "tri- 
butary." In  George  v.  Carpenter  (ubi  sup.),  the 
certificate  of  the  Secretary  of  State  defined  the- 
fishery  district  to  be  a  river  and  "its  tri- 
butaries," and  upon  that  it  was  held  that  reservoir 
was  not  a  tributary  of  the  river  within  the  mean- 
ing of  the  certificate,  and  was  therefore  not 
within  the  jurisdiction  of  the  board.  In  conse- 
quence of  that  decision  the  certificate  of  the- 
Board  of  Trade  in  this  case  was  given  in  muck 
wider  form,  and  includes  in  this  fishery  district 
"  estuaries,  rivers,  streams,  brooks,  lakes,  ponds,, 
canals,  dykes,  cuts,  drains,  channels,  watercourses,, 
and  waters " ;  and  tiie3e  words  are  wide  enough 
to  include  this  reservoir,  although  there  is  no- 
decision  either  way  as  to  whether  a  reservoir  is  a 
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M  river  or  waters  "  within  the  Act.    The  respon- 
dent therefore  ought  to  have  been  convicted. 

T.  WiUes  Chitty  for  the  respondent  —  The 
justices  were  clearly  right  in  refusing  to  convict 
the  respondent.  Sect.  6  of  the  Act  of  1878  says 
that  the  provisions  of  the  Salmon  Fishery  Acts 
in  certain  respects  shall  extend  and  apply  to  "  all 
waters  within  the  limits  of  this  Act "  frequented 
by  trout  or  char.  The  case  therefore  depends  on 
the  meaning  of  the  word  "  waters  "  in  this  Act, 
and  to  get  at  this  we  must  look  at  the  meaning  in 
the  earlier  Acts.  Some  limit  must  clearly  be  put 
on  the  phrase  "  waters,"  and  the  meaning  as  set 
out  in  the  certificate  given  by  the  Board  of  Trade, 
is  too  large ;  it  is  outside  the  Act  altogether.  This 
reservoir  is  not  a  "  water  "  within  the  meaning  of 
the  certificate  at  all ;  and  if  it  does  come  within 
the  certificate  then  the  certificate  is  too  large  and 
wide,  and  is  ultra  vires.  The  words  of  the  Act 
are  simply  "waters,"  and  in  no  section  is  the 
word  "ponds  "  mentioned,  and  there  is  no  pro- 
vision in  the  Act  which  defines  "  waters."  The 
nearest  approach  to  a  definition  is  in  sect.  11  (3), 
which  says  that  if  any  person  during  the  close 
season  fishes  for  any  freshwater  fish  "in  any 
river,  lake,  tributary,  stream,  or  other  water  con- 
nected or  communicating  with  such  rivers,"  he 
shall  be  liable  to  a  fine.  That  is  the  only  approach 
to  a  definition  of  "  waters  "  given  in  the  Act  of 
1878,  and  I  rely  on  that  definition.  It  does  not 
refer  to,  and  does  not  include  "  ponds."  In  sect.  4 
of  the  Act  of  1861,  we  have  a  definition  of  "  tidal 
waters"  and  "inland  waters,"  but  not  of 
"waters."  The  word  "waters"  clearly  would 
not  apply  to  an  artificial  lake,  and  therefore  this 
reservoir  is  not  a  "water"  within  the  meaning 
of  the  Act  at  all.  The  board  would  therefore 
have  no  power  to  require  a  person  fishing  in  the 
reservoir  to  obtain  a  licence  from  them.  [He  was 
stopped.] 

Avory,  K.O.  in  reply. 

Lord  Alvbs8TONE,  C.J. — Speaking  for  myself, 
I  should  have  been  glad  if  I  could  have  adopted 
the  view  presented  to  us  by  counsel  for  the  appel- 
lant as  to  this  section.  It  would  be  a  very  good 
thing  if,  for  the  purposes  of  a  fishery  district,  any 
water  freauentea  by  trout  or  char  came  within 
the  provisions  of  the  Act  of  1865,  as  amended  by 
the  Act  of  1878.  It  seems  to  me,  however,  that 
the  course  of  the  legislation  has  made  that  view 
impossible.  There  was  a  well-known  code  with 
regard  to  salmon  fishery  waters,  and  trout  were 
protected  to  a  certain  extent  if  they  happened 
to  be  in  a  salmon  river.  The  Act  of  1878  does 
not  make  any  fresh  enactment  in  sect.  6,  but 
merely  extends  the  provisions  of  the  Salmon 
Fishery  Acts  1865  and  1873,  with  regard  to  the 
formation  and  alteration  of  fishery  districts  to  all 
waters  within  the  limits  of  the  Act  frequented  by 
trout  or  char.  I  quite  agree  that  it  is  possible  to 
construe  these  words  as  meaning  any  waters 
within  England  other  than  Norfolk  and  Suffolk 
and  the  county  of  the  city  of  Norwich,  which  are 
excepted  from  the  operation  of  the  Act  of  1878 
by  sect.  3  of  that  Act ;  but  I  think  that  would 
give  to  the  word  "  limits  "  a  very  unusual  meaning. 
I  think  that  the  real  answer  to  the  argument  for 
the  appellant  is  this  :  The  Acts  of  1865  and  1873, 
which  are  applied  to  the  Act  of  1878  by  sect.  6  of 
the  latter  Act,  contain  regulations  as  to  the  forma- 
tion of  districts ;  and  I  think  for  the  purpose  of 


this  question  the  previous  decisions  apply,  by 
which  it  was  held  that  the  waters  which  may  be 
included  in  the  district  of  a  river  must  be  tribu- 
taries of  the  river  or  communicate  with  the  river. 
I  farther  think  that  the  district  is  not  something 
separate  from  the  river ;  but  that  a  fishery  dis- 
trict under  the  Act  of  1865  is  a  district  which  is 
formed  of  more  than  one  river.  If  that  is  so,  the 
course  of  legislation  was  to  apply  to  trout  and 
char  rivers — that  is,  rivers  in  which  there  need 
not  be  salmon,  but  in  which  there  are  trout  or 
char — all  the  provisions  of  the  previous  Salmon 
Fishery  Acts.  It  would,  in  my  opinion,  be  too 
strong  to  say  that  the  restrictions  on  what  could 
be  included  in  a  fishery  district,  were  done  away 
with  by  legislation  by  incorporation.  Therefore* 
with  regret  I  come  to  the  conclusion  that  the 
refusal  of  the  justices  to  convict  was  right,  and 
that  this  reservoir  is  not,  and  cannot  at  present 
be,  included  in  the  words  in  sect.  6  of  the  Act  of 
1878,  "  all  waters  within  the  limits  of  this  Act." 

Lawrance,  J. — I  have  unwillingly  come  to  the 
same  conclusion.  It  seems  to  me  that  what  was 
intended  by  the  statute  of  1878,  was  to  extend  to 
trout  and  char  the  same  protection  that  had  been 
extended  to  salmon  by  the  Salmon  Fishery  Acts. 
The  intention  of  the  Legislature  evidently  was 
to  protect  rivers  frequented  by  salmon  and  to 
prevent  them  from  being  interfered  with  ;  but  the 
difficulty  was  considerably  extended  in  the  case  of 
trout,  and  the  same  difficulty  arose  as  to  whether 
the  limit  should  be  extended  further  than  the 
river  or  some  tributary  of  the  river.  The  object 
was  to  protect  trout  and  any  small  streams  they 
might  go  up  for  the  purpose  of  breeding,  and  so 
forth,  and  it  was  on  that  ground  that  the  case  of 
George  v.  Carpenter  (ubi  sup.)  was  decided.  I 
think  the  magistrates  were  right  in  the  view  they 

XX)°'L'  Appeal  dismissed. 

Solicitors  for  the  appellant,  Steavenson  and 
CouldweU,  for  J.  E.  Jones,  York. 

Solicitors  for  the  respondent,  Coode,  Kingdon, 
and  Cotton,  for  Town  Clerk,  Doncaater. 


Thursday,  May  2, 1901. 

(Before  Lord  Alvbrstone,  C.J.  and 

Lawrance,  J.) 

Beoadbent  v.  Shepherd,  (a) 

Local  government  —  Public  health  —  Nuisance  — 
Abatement — *'  Owner  " — Person  who  has  ceased 
to  be  owner  before  order — Jurisdiction  to  males 
order— Public* Health  Act  1875  (38  &  39  Vict, 
c.  55),  ss.  4,  94,  95,  96,  98, 104. 

An  order  under  sect.  94  of  the  Public  Health  Act 
1875  to  abate  a  nuisance  existing  on  certain 
premises  is  not  merely  a  remedy  against  the 
person  against  whom  it  is  made  personally,  but 
is  also  a  step  in  the  process  which  in  case  the 
nuisance  is  not  abated,  confers  the  right  uj>on 
the  local  authority  to  enter  on  the  premises 
and  abate  the  nuisance  themselves.  Accordingly 
the  fact  that  the  person  on  whom  the  notice  to 
abate  was  served,  and  against  whom  the  com- 
plaint for  neglect  of  such  notice  was  laid,  ceases 
after  the  complaint  comes  before  the  court,  but 
before   the  order  is  made,  to  be  owner  of  the 

(•)  Reported  by  J.  Andbbw  Strahan,  Etq.,  Barriater-*t-Uv. 
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premise  within  sect.  4  of  the  Act,  does  not 
deprive  the  court  of  jurisdiction  to  make  an 
order  to  abate  against  him. 

Appeal  by  case  stated  from  the  decision  of  the 
justices  of  the  West  Riding  of  Yorkshire  dis- 
missing a  complaint  laid  by  the  appellant  Broad- 
bent  on  bebalf  of  the  Castleford  Urban  District 
Council  against  the  respondent  as  the  statutory 
owner  of  certain  premises  in  the  district,  and 
alleging  failure  on  the  part  of  the  respondent  to 
comply  with  a  notice  served  on  him  under  sect.  94 
of  the  Public  Health  Act  1875  requiring  him  to 
abate  certain  nuisances- on  the  said  premises. 

The  complaint  originally  came  on  for  hearing 
before  the  instices  on  the  27th  June  1900.  It  was 
then  proved  that  the  nuisances  existed  as  alleged, 
but  it  appeared  that  the  respondent  was  not  the 
proprietor  of  the  premises  in  question,  but  merely 
the  agent  and  rent  collector  of  the  proprietor,  a 
Mr.  Donkersley.  The  justices  dismissed  the 
•complaint  on  the  ground  that  the  respondent 
wa»  not  the  owner  ox  the  premises  within  sect.  94. 

On  appeal  by  case  stated  a  divisional  court 
{consisting  of  Lord  Alverstone,  O.J  .and  Ken- 
nedy, J.),  on  the  15th  Nov.,  held,  that  the 
respondent  as  agent  was  owner  of  the  premises 
for  the  purposes  of  sect  94  of  the  Public  Health 
Act,  and  remitted  the  case  to  the  justices  with  an 
intimation  to  this  effect. 

On  the  25th  Deo.  the  complaint,  having  been 
reinstated  in  accordance  with  the  decision  of  the 
High  Court,  came  on  for  hearing  before  the 
justices.  It  then  appeared  that  the  respondent 
was  no  longer  agent  or  rent  collector  for  the 
premises  in  question,  he  having  since  the  previous 
hearing  resigned  his  agency ;  and  it  was  admitted 
that  the  actual  owners  of  the  property  had 
recently  been  served  with  notice  to  abate  the 
nuisance,  and  that  thi»y  had  actually  commenced 
snd  carried  through  part  of  the  work.  It  was 
proved,  however,  that  part  of  the  premises  was 
still  in  a  state  dangerous  to  the  lives  of  the 
tenants,  and  it  was  urged  on  behalf  of  the  appel- 
lant that  the  justices  should  make  an  order  on 
the  respondent  ordering  him  to  abate  the  nuisance 
-complained  of.  The  justices,  however,  held  that 
they  had  no  power  to  make  an  order  on  the 
respondent  on  the  ground  that  such  an  order  can 
only  be  made  on  a  person  who  is  an  "  owner  "  of 
the  premises  when  the  order  is  made. 

From  this  decision  the  appellant  again  ap- 
pealed. 

Public  Health  Act  1875  (38  &  89  Vict.  o.  55)  : 

8sct.  4.  In  this  Aot,  if  not  inconsistent  with  the  eon- 
tsxt,  the  following  words  sod  expressions  have  the 
meanings  hereinafter  respectively  assigned  to  them — 
that  is  to  say  ..."  Owner  "  mesne  the  person  for 
"the  time  being  receiving  the  raokrent  of  the  lands  or 
premises  in  connection  with  which  the  word  is  used, 
whether  on  his  own  aooonnt  or  as  the  agent  or  trustee 
for  any  other  person,  or  who  would  so  receive  the  same 
if  such  lands  or  premises  were  let  at  a  raokrent. 

Sect  94.  On  the  receipt  of  any  information  respecting 
the  existence  of  a  nuisance,  the  local  authority  shall,  if 
estisfied  of  the  existence  of  a  nuisance,  serve  a  notice 
...  on  the  owner  or  oooupier  of  the  premises  on 
which  the  nnisanoe  arises,  requiring  him  to  abate  the 


Beet.  95.  If  the  person  on  whom  a  notice  to  abate  a 

nnisanoe  has  been  served  makes  default  in  complying 

with  any  of  the  requisitions  thereof    .    .    .    the  local 

snthority  shall    cause   a   oomplaint   relating  to    such 
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nnisanoe  to  be  made  before  a  justice,  and  such  justice 
shall  thereupon  issue  a  summons  requiring  the  person 
on  whom  the  notice  was  served  to  appear  before  a  court 
of  summary  jurisdiction. 

Sect.  96.  If  the  oourt  is  satisfied  that  the  alleged 
nnisanoe  exists  .  .  .  the  court  shall  make  an  order 
on  such  person,  requiring  him  to  comply  with  all  or  any 
of  the  requisitions  of  the  notice.    .    .    . 

8eot.  98.  Any  person  not  obeying  an  order  to  comply 
with  the  requisition  of  the  local  authority  or  otherwise 
to  abate  the  nnisanoe  shall,  if  he  fails  to  satisfy  the 
court  that  he  has  used  all  due  diligence  to  carry  out 
ssoh  order,  be  liable  to  a  penalty  .  .  .  ;  moreover, 
the  looal  authority  may  enter  the  premises  to  which 
any  order  relates  and  abate  the  nuisance  and  do  what- 
ever may  be  necessary  in  execution  of  such  order,  and 
recover  in  summary  manner  the  expenses  incurred  by 
them  from  the  person  on  whom  the  order  is  made. 

Sect.  104.  All  reasonable  oosts  and  expenses  incurred 
in  making  a  oomplaint,  or  giving  notice,  or  in  obtaining 
any  order  of  the  oourt  or  any  justice  in  relation  to  a 
nnisanoe  under  this  Aot,  or  in  carrying  the  same  into 
effeot,  shall  be  deemed  to  be  money  paid  for  the  use,  and 
at  the  request  of  the  person  on  whom  the  order  is  made 
.  .  .  and  in  esse  of  nuisances  caused  by  the  act  or 
default  of  the  owner  of  premises,  such  oosts  and  expenses 
may  be  recovered  from  any  person  who  is  for  the  time 
being  owner  of  suoh  premises. 

Macmorran,  K.O.  (8cholefield  with  him)  for  the 
appellant— If  the  respondent  was  owner  at  the 
time  the  notice  was  given  and  the  oomplaint  was 
laid  and  came  on  for  hearing,  the  justices  had 
jurisdiction  to  make  the  order.  The  fact  that 
when  the  order  was  made  the  person  was  not  in  a 
position  to  carry  it  out  does  not  take  away  such 
jurisdiction : 

Parker  v.  Inge,  55  L.  T.  Rep.  300;  17  Q.  B.  Div. 
584. 
No  doubt  the  cases  of  Mayor  of  Scarborough  v. 
Rural  Sanitary  Authority  of  Scarborough  (34L.T. 
Rep.  768;  1  Ex.  Div.  344)  and  Beg.  v.  Trimble 
(36  L.  T.  Hep.  506)  seem  to  be  contrary  to  the 
contention,  but  they  must  be  regarded  as  over- 
ruled by  Parkerv.  Inge  (sup.)  where  (at  p.  302  L.  T. 
Rep)  Cave,  J.  expresses  his  inability  to  under- 
stand the  former  of  them  and  his  doubts  as  to  the 
accuracy  of  the  reports.  Reg.  v.  Trimble  merely 
followed  Mayor  of  Scarborough  v.  Rural  Sanitary 
Authority  of  Scarborough  (sun.).  Moreover,  this 
case  is  distinguishable  from  these  decisions  since 
the  respondent  was  owner  within  the  Ac.  when 
the  complaint  first  was  heard  and  when  the  order 
should  have  issued.  The  real  point  to  be  remem- 
bered is,  that  this  order  is  not  merely  a  personal 
order  on  the  respondent ;  it  is  a  step  necessary  to 
give  the  local  authority  the  right  to  enter  on  the 
premises  under  sect  98  and  do  the  work  itself.  A 
penalty  is  under  that  section  only  to  be  imposed 
when  it  is  shown  that  the  respondent  did  not  use 
due  diligence  to  carry  out  the  order,  and  if  he 
could  not  legally  carry  it  out  of  course  no  penalty 
could  be  inflicted.  Under  sect.  104  the  owner  for 
the  time  being  and  not  the  respondent  would  be 
liable  for  the  costs  of  the  repairs. 

The  respondent  did  not  appear. 

Lord  Alvbrstonb,  O.J. — When  the  case  was 
originally  before  the  court,  which  consisted  of  my 
brother  Kennedy  and  myself,  in  November  last, 
we  held  that  the  justices  ought  to  have  made  the 
order  because  the  person  against  whom  it  was 
sought  was  the  "  owner  "  of  the  premises  in  ques- 
tion within  the  definition  of  that  word  contained 
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in  sect.  4  of  the  Public  Health  Act  1875.  For 
the  purposes  of  the  present  case  I  must  assume 
that  the  order  that  the  justices  would  hare  made 
would  have  been  an  order  for  the  abatement  of 
the  nuisance  within  a  certain  number  of  days. 
What  happened  is  that  at  some  time  after  the 
first  hearing  of  the  case  by  the  justices  the  respon- 
dent, who  was  then  the  agent  for  the  true  owner 
of  the  property,  resigned  his  agency.  If  the  sole 
object  of  the  application  against  him  were  a  per- 
sonal remedy  against  the  individual  either  by  fine 
or  by  the  imposition  of  a  personal  responsibility, 
different  considerations  would  arise,  and  it  might 
be  said  that  the  court  ought  not  to  make  an 
order  which  would  in  effect  be  futile.  However, 
I  do  not  desire  to  express  any  opinion  on  the 
point.  But  when  sects.  96,  98,  and  104  are  con- 
sidered  it  appears  to  be  plain  that  the  point  of 
the  order  is  in  the  right  which  it  gives  the  local 
authority  to  enter  the  premises,  and  themselves 
abate  the  nuisance  if  necessary,  and  recover  the 
expenses  from  the  person  who  is  responsible.  The 
justices  had  originally  jurisdiction  to  make  the 
order  against  the  respondent  as  owner  within  the 
meaning  of  sect.  4,  and  therefore,  in  my  opinion, 
when  the  case  went  back  to  them  from  my  brother 
Kennedy  and  me  they  ought  to  have  made  the 
order  which  they  would  have  made  in  the  first 
instance  had  they  then  properly  construed  the 
Act — that  is  to  say,  an  order  on  the  respondent 
to  abate  the  nuisance.  That  order  being  dis- 
obeyed, the  local  authority  have  power  under 
sect.  98  to  enter  upon  the  premises  and  do  what- 
ever may  be  necessary  in  execution  of  the  order, 
and  then  by  sect.  104  there  is  power  given  them 
to  recover  the  costs  and  expenses  from  the 
owner  for  the  time  being  of  the  premises.  I  am 
for  these  reasons  of  opinion  that  the  justices 
ought  to  have  made  this  order  upon  the  respon- 
dent notwithstanding  that  he  had  ceased  to  be 
the  agent  for  the  property  when  the  case  was 
actually  determined.  The  case  must  be  remitted 
to  the  magistrates  with  this  expression  of  our 
opinion. 


Lawrence,  J. — I  concur. 


Case  remitted. 


Solicitors  for  the  appellant,  O.  T.  B.  8.  Thurnell, 
for  Claude  Kemp,  Castleford. 


Wednesday,  May  8, 1901. 

(Before  Lord  Alvebstone,  C.J.  and 
Lawbancb,  J.) 

Collins  (app.)  v.  Hobnsey  Urban  District 
Council  (resps.).  (a) 

Local  government — New  street — Naming  of— 
Bight  of  local  authority  to  name — Defacing  of 
name  by  owner  of  street— Offence— Towns  Iro- 
provement  Clauses  Act  1847  (10  &  11  Vict  c.34), 
s.  64. 

Sect.  64  of  the  Towns  Improvement  Clauses  Act 
1847  (incorporated  with  the  Public  Health  Act 
1875  by  sect.  160  of  the  latter  Act)  imposes  upon 
the  local  authority  the  duty  of  putting  up  the 
name  of  every  street,  and  imposes  a  penalty  upon 
every  person  who  pulls  down  or  defaces  the  name 
so  put  up. 

(a)  Exported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 


A  landowner  laid  out  a  new  street,  and  on  the- 
plan  submitted  to  and  approved  by  the  local 
authority  the  street  was  named  M.-avenue,  and 
this  name  was  put  up  by  the  owner  on  a  board 
fixed  to  a  post  in  the  street 

The  local  authority  afterwards  determined  that  the 
street  should  be  called  C. -avenue,  but  the  owner 
objected  and  said  he  would  remove  that  name  if 
put  up. 

The  local  authority  put  up  the  name  C. -avenue  cm 
a  board  affixed  to  a  house  belonging  to  the  owner* 
and  the  owner  caused  the  name  to  be  painted  out. 

Held,  that,  the  local  authority  having  put  up  the 
name,  the  owner,  in  defacing  the  name  so  put  up, 
had  committed  an  offence  under  sect.  64,  and  wo* 
liable  to  the  penalty. 

Anderson  v.  Lord  Mayor  and  Corporation  of 
Dublin  (15  L.  Rep.  Ir.  410)  distinguished,  upon, 
the  ground  that  the  question  there  was  as  to  the 
changing  of  the  well-known  name  of  an  old 
street 

Case  stated  by  justices  of  the  peace  for  the  county 
of  Middlesex  sitting  as  a  court  of  summary  juris- 
diction at  Highgate. 

An  information  was  preferred  on  behalf  of  the 
Hornsev  Urban  District  Council  (the  respondents) 
under  the  Towns  Improvement  Clauses  Act  1847 
(10  &  11  Vict.  o.  34)  against  William  Collins  (the 
appellant)  for  that  he  (the  appellant),  on  the 
27th  Nov.  1900,  at  the  parish  of  Hornsey,  did 
counsel  and  procure  the  defacing  of  the  name  of 
a  certain  street — to  wit,  CoUingwood-avenue, 
Muswell  Hill,  within  the  district  of  the  council — 
which  had  been  put  up  by  the  council  on  a  con- 
spicuous part  of  a  building  near  the  end  of  such 
street,  contrary  to  the  provisions  of  the  Towns- 
Improvement  Clauses  Act  1847. 

This  information  was  heard  by  the  justices  on 
the  5th  Nov.  1900  and  the  2nd  Jan.  1901,  when  the 
justices  convicted  the  appellant  and  ordered  him 
to  pay  a  fine  of  1*.  and  costs. 

Upon  the  bearing  of  the  information  the  follow- 
ing faces  were  proved : — 

The  appellant  in  the  year  1899  was  the  owner 
of  the  Fortismere  building  estate  at  Fortis  Green, 
in  the  Hornsey  urban  district,  and  was  still  the 
owner  of  a  large  portion  of  it 

Early  in  1899  he  submitted  to  the  respondents 
plans  showing  the  positions  and  names  of  certain 
proposed  new  streets  on  this  building  estate, 
together  with  notice  of  his  intention  to  lay  oat 
ana  construct  the  same. 

One  of  the  proposed  new  streets  shown  on  these 
plans  was  named  " Midhurst-a venue"  thereon^ 
and  the  appellant  received  from  the  respondents 
a  notioe  of  approval  thereof  dated  the  19th  July 


The  appellant  in  Aug.  1899  submitted  to  the 
respondents  plans  and  descriptions  of  sixty-two 
dwelling-houses  to  be  erected  in  this  street,  which 
was  named  "  Midhurst-  avenue  "  on  the  plans  also, 
and  he  received  from  the  respondents  notice  of 
approval  thereof  dated  the  14th  Aug.  1899,  and  in 
this  notioe  of  approval  they  state  that  they 
"  approve  of  certain  intended  works  which  you 
propose  to  execute  at  Muswell  Hill-— namely, 
building  sixty-two  dwelling-houses  in  Midhurst* 
avenue— of  which  a  notice,  plan,  and  description 
were  deposited  by  you  at  the  above  offices,  and 
have  this  dav  been  laid  before  us.  This  approval 
is   subject  in   all    things    to    the   several    con- 
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•ditiozis  of  the  bye-laws  and  regulations  of  the 
council,"  &c. 

The  appellant  in  Sept.  1899  commenced  to  erect 
-dwelling-houses  in  the  street,  which  had  not  then 
been  formed,  but  was  only  marked  out  with  stakes. 
The  street  was  subsequently  formed. 

At  the  date  of  the  information  ten  of  the 
houses  had  been  completed,  and  twenty-six  were 
m  course  of  erection. 

In  an  agreement  entered  into  in  July  1899  by 
the  appellant  and  the  respondents  as  to  sewerage 
and  other  works  on  the  building  estate,  the  pro- 
posed new  streets  were  referred  to  as  "the 
intended  new  roads  shown  on  the  said  plan,"  but 
in  one  clause  "  Midhurst-avenue,"  was  mentioned, 
-and  in  a  number  of  written  communications 
addressed  to  the  appellant  by  the  respondents 
subsequently  to  the  13th  Sept  1900,  the  street 
was  referred  to  as  "  Midhurst-avenue,"  and,  refer- 
ring to  this  street,  the  following  passages  "  alter 
the  existing  name,"  "the  question  of  the 
renaming,"  and  "the  proposed  new  name" 
-occurred  therein. 

The  name  "  Midhurst-ayenue "  was  put  up  by 
the  appellant  in  the  street  at  or  near  one  end  of 
it  by  means  of  a  notice  board  affixed  to  a  post. 
The  street  had  not  been  known  by  any  other 
name  than  that  of  "  Midhurst-ayenue  "  when  the 
respondents  proposed  to  name  it  "  Collingwood- 
avenue,"  but  it  had  been  referred  to  as  "  Mid- 
hurst-ayenue "  in  leases  and  agreements  of 
tenancy  relating  to  houses  therein. 

Adjoining  this  building  estate  was  a  large  house 
known  for  many  years  as  "  Midhurst,"  ana  on  the 
19th  Sept.  1900  the  owner  of  this  house  objected 
to  the  street  in  question  being  called  "  Midhurst- 
ayenue." 

There  is  no  street  in  the  district  called  "  Mid- 
hurst  "other  than  this  street  called  "  Midhurst- 
ayenue  ";  and  no  confusion  or  inconvenience  arose 
from  the  street  being  so  named. 

The  respondents  on  the  24th  Sept.  1900  wrote 
to  the  appellant  in  reference  to  Midhurst-avenue, 
and,  after  adverting  to  an  interview  in  the  matter, 
desired  to  have  at  the  earliest  date  the  name 
that  the  appellant  would  desire  to  substitute  for 
"  Midhurst-ayenue  "  in  the  event  of  their  com- 
mittee deciding  to  alter  the  existing  name ;  and 
the  respondents  subsequently  suggested  that  the 
street  should  be  called  "  Collingwood-avenue." 
The  appellant  objected  to  it  being  called 
"  Collingwood-avenue,"  and  gave  notioe  in  writing 
of  his  objection  to  the  respondents. 

After  failing  to  agree  with  the  appellant  as  to 
the  name  of  the  street,  the  respondents  on  the 
5th  Nov.  1900  resolved  that  it  should  be  called 
u  Oollingwood-avenue,"  and  informed  the  appel- 
lant of  their  intention  to  put  up  that  name  in 
the  street. 

The  appellant  disputed  the  right  of  the  respon- 
dents so  to  do,  and  repeated  his  objection  to  the 
intended  alteration,  and  informed  the  respon- 
dents tbat  he  would  at  once  remove  the  name  of 
"  Oollingwood-avenue  "  if  affixed  to  his  property  in 
"the  street. 

The  respondents  on  the  27th  Nov.  1900  affixed 
a  board,  with  the  name  of  "  Collingwood-avenue  " 
thereon,  to  a  house  at  the  end  of  the  street  of 
which  the  appellant  was  the  owner. 

The  appellant  on  the  same  day  caused  the 
board  bearing  the  name  of  "  Collingwood-avenue," 
"which  had  been  attached  to  his  building  by  the 


respondents,  to  be  painted  over  and  the  name 
obliterated. 

A  petition  signed  by  all  the  owners  of  property 
in  the  street  was  presented  to  the  respondents 
after  the  information  was  preferred,  objecting  to 
the  street  being  called  "  Collingwood-avenue " 
instead  of  "  Midnurst-avenue." 

The  respondents  contended :  (1)  That  they  were 
entitled  to  determine  the  name  by  which  a  new 
street  in  their  distriot  was  to  be  known ;  (2)  that 
they  determined  that  the  street  was  to  be  known 
by  the  name  of  "  Collingwood-avenue,"  and  were 
entitled  accordingly  to  cause  such  name  to  be  put 
up  on  the  appellant's  house ;  (3)  that  they  never 
determined  that  the  street  was  to  be  known  by 
the  name  of  "  Midhurst-avenue  " ;  (4)  that  if  they 
had  determined  that  the  street  was  to  be  known 
by  the  name  of  "  Midhurst-ayenue  "  (wbioh  they 
did  not  admit),  they  were  entitled  to  alter  suen 
name  if  they  thought  proper,  and  to  cause  another 
name  to  be  put  up ;  (5)  that  the  appellant  was  not 
entitled  to  pull  down  or  deface  the  name  put  up 
by  the  respondents. 

The  appellant  contended:  (1)  That  the  name 
of  the  street  was  "Midhurst-avenue,"  and  not 
"  Collingwood-avenue  " ;  (2)  that  the  respondents 
assented  to  and  acquiesced  in  the  name  of 
"  Midhurst-avenue,"  approved  plans  and  descrip- 
tions of  the  proposed  street  and  houses  bearing 
that  name,  and  determined,  so  far  as  any  deter- 
mination was  necessary,  that  the  name  of  the 
street  should  be  "  Midhurst-avenue  " ;  (3)  that  the 
respondents  had  no  power  to  alter  the  name  of 
the  street  from  "  Midhurst-avenue  "  to  "  Colling- 
wood-avenue," either  contrary  to  the  wishes  of  the 
owners  of  property  in  the  street  or  at  all;  (4) 
that  the  action  of  the  respondents  in  putting  up 
the  name  of  "  Collingwood-avenue  "  in  the  street 
as  the  name  by  which  it  should  be  known,  and 
for  that  purpose  affixing  a  board  bearing  that 
name  to  the  property  of  the  appellant,  was 
ultra  vires  of  the  respondents  and  an  illegal 
act  on  their  part;  (5)  that  the  appellant  was 
therefore  not  guilty  of  any  offence  under 
the  Towns  Improvement  Clauses  Act  1847,  or 
at  all,  in  causing  the  board  bearing  the  name 
"Collingwood-avenue"  to  be  removed  from  his 
house. 

The  justices  were  of  opinion  that  the  respon- 
dents had  power  under  sect.  64  of  the  Towns 
Improvement  Clauses  Act  1847  to  determine  that 
the  street  should  be  known  by  tbe  name  of 
"  Collingwood-avenue,"  and  for  that  purpose  to  put 
up  a  board  bearing  that  name  upon  the  appel- 
lant's house  notwithstanding  the  objections  of 
the  appellant  thereto,  and  notwithstanding  their 
previous  approval  of  the  plans  and  description 
and  the  other  facts  herein  mentioned,  and,  further, 
that,  notwithstanding  the  fact  that  the  street 
had  been  named  "Midhurst-avenue"  by  tbe 
appellant,  the  respondents  had  power  to  alter 
that  name,  and  that  the  appellant  was  guilty  of 
an  offence  under  the  Act  in  causing  the  name  to 
be  defaced. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices,  upon  the  above  statement  of 
facts,  came  to  a  correct  determination  and  deci- 
sion in  point  of  law.  If  the  court  should  answer 
the  question  in  the  affirmative,  then  the  convic- 
tion was  to  stand;  if  in  the  negative,  the  convic- 
tion was  to  be  quashed  or  the  case  remitted  to 
the  justices  with  the  opinion  of  the  court  thereon. 
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The  Towns  Improvement  Clauses  Aot  1847 
(10  &  11  Yict.  c.  34)  provides,  with  respect  to 
naming  the  streets  and  numbering  the  houses : 

Seot  64.  The  commissioners  shall  from  time  to  time 
cause  the  houses  and  buildings  in  all  or  any  of  the 
streets  to  be  marked  with  numbers  as  tbey  think  lit,  and 
shall  cause  to  be  put  np  or  painted  on  a  conspicuous 
pert  of  some  house,  building,  or  place  at  or  near  each 
end,  corner,  or  entranoe  of  every  such  street  the  name 
by  which  such  street  is  to  be  known ;  and  erery  person 
who  destroys,  pulls  down,  or  defaces  any  such  number 
or  name,  or  puts  up  any  number  or  name  different  from 
the  number  or  name  put  up  by  the  commissioners,  shall 
be  liable  to  a  penalty  not  eroeeding  forty  shillings  for 
every  such  offence. 

The  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55)  provides : 

Sect.  160.  The  provisions  of  the  Towns  Improvement 
Clauses  Act  1847,  with  respect  to  the  following  matters ; 
that  is  to  say  (1)  with  respect  to  naming  the  streets  and 
numbering  the  houses  .  .  .  shall,  for  the  purpose 
of  regulating  such  matters  in  urban  districts,  be  incor- 
porated with  this  Aot. 

Seot  316.  All  penalties  incurred  under  the  provisions 
of  any  Aot  incorporated  with  this  Act  shall  be  recovered 
and  applied  in  the  same  way  as  penalties  incurred  under 
this  Act. 

Naldrett  for  the  appellant— Sect  160  of  the 
Public  Health  Act  1875  incorporates  the  provi- 
sions of  sects.  64  and  65  of  the  Towns  Improve- 
ment Clauses  Act  1847,  with  respect  to  the  naming 
of  streets,  and  sect.  316  of  the  Act  of  1875  pro- 
vides as  to  the  recovery  of  penalties,  and  seot.  157 
S'ves  the  urban  authority  power  to  make  bve- 
ws  as  to  the  giving  of  notices  and  the  submitting 
of  plans  bv  persons  laying  out  new  streets. 
Sect.  87  of  the  Metropolis  Management  Act  1862 
contains — with  respect  to  the  metropolis — provi- 
sions as  to  the  naming  of  streets  by  vestries  and 
district  boards,  and  it  is  observable  that  there  is 
given  in  the  section  an  express  power  to  alter  the 
name  of  a  street  to  any  other  name.  There  is  no 
such  express  power  to  alter  the  name  of  a  street 
given  in  sect.  64  of  the  Act  of  1847.  The  facts 
stated  in  the  case  show  that  the  appellant  had  put 
up  the  name  "  Midhurst-avenue  "  as  the  name  of  the 
street ;  that  it  had  been  so  described  in  the  plans 
and  in  communications  with  the  respondents,  and 
in  leasee  relating  to  houses  therein,  and  that  the 
respondents  had  acquiesced  in  that  name;  that  it 
had  been  known  by  that  name,  and  had  never 
been  known  by  any  other  name.  That  being  the 
name  of  the  street,  the  respondents  had  no  power 
to  alter  it.  The  power  of  the  urban  district 
council  to  determine  the  name  must  depend  upon 
statute ;  and  in  sect.  64  the  council  have  power 
merely  to  put  up  the  name,  but  they  have  no 
power  to  alter  the  name  when  onoe  put  up.  The 
principles  applicable  in  such  a  case  are  clearly 
laid  down  by  Chatterton,  V.O.  in  the  Irish  case  of 
Anderson  v.  Lord  Mayor  and  Corporation  of 
Dublin  (15  L.  Rep.  Ir.  410,  at  p.  419).  In  that 
case  the  householders  in  a  certain  street  in 
Dublin  brought  an  action  for  an  injunction  to 
restrain  the  corporation  of  Dublin  from  carrying 
into  effect  a  resolution  passed  by  them  to  change 
the  name  of  the  street,  and  in  this  action  it  was 
held  by  the  Vice- Chancellor  that  the  corporation 
had  no  power,  either  by  statute  or  at  common 
law,  to  change  the  name  of  the  street,  and  that, 
even  if  they  possessed  such  power,  the  court  had 
jurisdiction  to  restrain  them  from   so  doing  if 


satisfied  that  the  change  would  be  injurious  to 
the  owners  or  occupiers  of  houses  in  the  street 
As  pointed  oat  by  the  Vice-chancellor,  the  ques- 
tion must  depend  altogether  on  statute,  and 
every  owner  of  property  has  a  common  law  right 
to  call  his  property  by  any  name  he  pleases,  and 
the  local  authority  have  no  power  to  change  it 
unless  suoh  power  is  given  in  express  terms  by 
statute,  which  is  not  so  in  this  case.  The  acts  of 
the  council  were  in  the  nature  of  a  trespass  to  the- 
appellant's  property,  and,  according  to  the  Judg- 
ment of  Chatterton,  V.C.,  the  appellant  was  justi- 
fied in  doing  what  he  did. 

Alexander  Glen  for  the  respondents. — The  con- 
viction by  the  justices  was  right.  The  question- 
is  whether  when  the  local  authority  put  up  this 
name,  the  appellant  had  a  right  to  pull  it  down. 
Under  the  latter  part  of  sect  64,  the  appellant 
clearly  committed  an  offence  in  pulling  down  and 
iWn/nwg  the  name.  The  respondents*  contention 
is,  first,  that  the  local  authority  is  the  proper 
authority  to  determine  the  name  of  a  new  street ; 
secondly,  this  local  authority  did  not  accept  the 
name  given  to  the  street  by  the  owner;  andV 
thirdly,  even  if  on  the  facts  they  may  be  taken 
to  have  accepted  the  name  given  by  the  appel- 
lant, they  have  a  right  to  change  it.  The  local 
authority  did  nothing  to  concur  in  the  name  of  the- 
street  being  called  "Midhurst-avenue"  before 
they  put  up  their  own  name.  A  person  has  no- 
legal  right  to  the  exclusive  use  of  any  name  he- 
chooses  to  affix  to  his  property,  whether  consist- 
ing of  a  house  or  land ;  and  such  a  right  is  not- 
known  to  the  law :  (per  Jessel,  M.B.  in  Day  v. 
Brownrigg,  39  L.  T.  Rep.  553;  10  Ch.  Div.  294). 
Therefore  the  appellant  had  no  such  common, 
law  right  as  is  contended  for  to  the  exclusive  use 
of  the  name.  Sect  64  itself  says  that  the  com- 
missioners shall  cause  to  be  put  up  in  each  street 
the  name  by  which  the  street  is  to  be  known,  and 
in  this  case  the  respondents  merely  carried  out- 
this  provision,  a  provision  which  is  followed  in 
other  Acts  dealing  with  the  same  subject,  as  in 
sect.  145  of  the  City  of  London  Sewers  Act  1848 
(11  &  12  Yict  c.  olxiii.)  and  in  sects.  33  &  34  of 
the  London  Building  Aot  1894  (57  &  58  Yict 
c.  ccxiii.).  Sect.  64  deals  with  the  numbering  of 
the  houses  as  well  as  the  naming  of  the  streets, 
and  provides  that  suoh  numbering  is  to  be  done 
"  from  time  to  time  " ;  and  the  reason  for  this  is- 
obvious  from  sect  65.  The  Irish  case  of 
Anderson  v.  Lord  Mayor  and  Corporation  of 
Dublin  (ubi  sup.)  is  not  in  point.  This  was  a 
new  street,  and  the  naming  of  it  was  the  naming 
of  a  new  street,  whereas  in  that  case  there  was 
no  question  as  to  the  naming  of  a  new  street, 
but  the  question  was  as  to  the  change  of  an  old 
name.  Chatterton,  Y.O.  there  says  (15  L.  Rep. 
Ir.,  at  p.  422) :  "  I  express  no  opinion  as  to  the- 
naming  of  new  streets,  which  plainly  involves  a 
different  consideration."  The  appellant  had  no 
right  to  take  the  law  into  his  own  hands  and  pnll 
down  the  name  after  the  local  authority  had  put 
it  up.  He  cannot  pull  down  or  deface  the  name, 
and  by  so  doing  he  committed  an  offence  under 
the  latter  part  of  sect.  64.  If  he  objects  to  the 
name,  he  must  take  the  proper  proceedings  to 
enforce  his  objection.  The  real  question  is  the- 
right  to  name  the  street  in  the  first  instance. 
The  section  gives  the  local  authority  that  right,, 
and  therefore  what  they  did  in  putting  up  the 
name  was  not  a  trespass.    The  case  is  quite  dis- 
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tingnishable  from  the  Irish  case,  as  here  there  is 
no  question  of  the  change  of  name  as  there  was 
in  that  case.  Both  on  the  wording  of  the  statute 
and  on  {pounds  of  convenience  the  local  authority 
were  right. 

NaldreU  in  reply. 

Lord  Alvkbstone,  C.J. — In  my  opinion  the 
Irish  case  of  Anderson  v.  Lord  Mayor  and  Cor- 
poration of  Dublin  (ubi  nip.)  is  in  no  way  an 
authority  upon  the  point  that  is  now  before  us. 
As  has  been  pointed  out  by  counsel  for  the 
resDondents,  the  Vice- Chancellor  there  expressly 
said  that  he  was  not  dealing  with  the  case  of  new 
streets,  as  to  which  very  different  considerations 
might  apply.  When  you  are  dealing  with  the 
case  of  altering  the  name  of  an  old  street,  one  can 
see  at  once  that  very  great  inconvenience  and 
difficulty  may  arise  if  an  alteration  in  the  name 
fa  forced  upon  persons  when  they  do  not  want  it. 
Therefore,  if  this  case  had  rested  on  a  right 
claimed  by  the  local  authority  to  change  the  well- 
known  name  of  an  existing  street,  speaking  for 
myself,  I  do  not  think  they  have  the  right  to  do 
so,  although  I  do  not  suppose  it  is  absolutely 
necessary  to  decide  that  point.  The  language  in 
sect  64,  with  which  we  are  now  dealing,  is  very 
different  from  the  language  need  in  other  sections 
of  other  Acts,  such  as  sects.  33  and  34  of  the 
London  Building  Act  1894,  to  which  our  atten- 
tion has  been  called.  In  those  sections  there  is  a 
power  given  to  the  local  authority  to  alter  the 
name ;  but  I  do  not  see  under  sect  64  of  this  Act 
of  1847  any  right  to  change  the  name  of  an  exist- 
ing street.  The  facts  of  this  case,  however,  are 
very  different,  but  I  do  not  think,  as  I  have  said, 
that  if  the  local  authority  were  claiming  to  alter 
an  existing  name,  the  section  gives  them  the  right 
to  do  so.  In  this  case,  in  the  year  1899  the  owner, 
the  present  appellant,  was  intending  to  lay  out 
his  estate  for  building  purposes,  and  on  his  plans 
he  called  the  street  in  question  "Midhurst- 
avenue."  That  was  brought  to  the  knowledge  of 
the  local  authority,  but  they  exercised  no  judg- 
ment upon  the  matter  as  to  that  name.  Some 
questions  have  been  raised  as  to  objection  having 
been  taken  by  some  person,  but  we  must  take  it 
that  the  local  authority  determined,  and  that  they 
hand  Me  determined,  that  the  street  ought  to  be 
called  "  Collingwood-avenue."  Having  come  to 
that  determination,  they  then  put  up  the  board 
with  the  name  of  "  Collingwood-avenue  "  thereon. 
Now,  having  regard  to  the  duty  put  upon  tbe 
commissioners  by  sect.  64,  of  putting  up  the  name 
of  the  street,  and  having  regard  to  the  words  in 
the  latter  part  of  the  section  that  every  person 
who  pulls  down  or  defaces  the  name  so  put  up 
•hall  be  liable  to  a  penalty,  I  think  it  was  not 

rto  the  appellant  to  do  what  he  has  done  in 
ease— nacuely,  deface  the  name  of  the  street, 
and  then  say  that  he  wished  another  name  given 
to  the  street.  I  think,  if  he  had  a  right  as 
owner  or  proprietor  to  call  this  street  '*  Midhurst- 
avenue,"  that  he  should  have  enforced  his  right 
by  taking  proper  proceedings  to  restrain  the  local 
wthority  from  putting  up  the  board.  I  think 
that  the  statute  does  put  upon  the  local  autho- 
rity in  the  first  instance  the  duty  to  put  up  the 
name,  and  it  imposes  a  penalty  upon  persons  who 
poll  down  or  deface  that  name.  I  do  not  think 
that  the  question  whether  the  name  was  a  rightful 
Bane,  or  was  a  wrongful  name,  should  be  decided 


in  proceedings  like  the  present  for  defacing  the 
name  put  up,  prima  facie  lawfully,  by  the  local 
authority.  This  was  really  a  new  street,  and  one 
can  well  imagine  oases  where,  if  there  were  several 
owners  or  occupiers  of  land  or  houses  in  a  street, 
serious  difficulty  might  arise  as  to  what  would  be 
the  proper  name  of  the  street.  Although  I  think 
it  would  be  better  if  the  matter  were  made  clear 
with  regard  to  this  particular  class  of  district,  by 
words  which  would  be  analogous  to  those  used  in 
the  later  Acts,  such  as  the  Metropolis  Manage- 
ment Act  1862  or  the  London  Building  Act  1894, 
yet  I  do  not  think  we  can  say,  as  matter  of  law, 
that  the  local  authority  were  wrong  in  putting  up 
the  name,  and  that  the  appellant  was  justified 
in  painting  it  out  when  they  had  put  it  up.  I 
think,  therefore,  that  the  justices  were  right,  and 
that  this  appeal  must  be  dismissed. 

Lawrance,  J.-I  agree.     Appeal  diimi89ed9 

Solicitor  for  the  appellant,  Alan  M.  M.  Forbes. 
Solicitors   for   the  respondents,   Tatham  and 
Hardy. 


Monday,  May  13,  1901. 

(Before  Lord  Alvkbstone,  G.J.,  Lawrance  and 

Phillimobb,  JJ.) 

Weathbritt  (e  pp.)  v.  Cantlay  (resp.).  (a) 
Metropolis — House  let  in  lodgings  or  occupied  by 
members  of  more  than  one  family— Bye-laws— 
Public  Health  (London)  Act  1891  (54  &  55  Vict 
c.  76),  s.  94. 
A  block  of  artisans1  dwellings  was  divided  into 
double   and  single  roomed  tenements,   each  of 
which  were  occupied  by  one  family.    A  w.c.t  sink, 
water,  and  dust  shoot  were  furnished  on  each 
floor  for  the  use  in  common  of  three  or  four 
tenements.      The  landlord  did  not  live  on  the 
premises,  but  there  was  a  caretaker  who  (inter 
alia)  cleaned  the  common  passages,  staircases, 
and  w.c.'s. 
Held,  that  the  block  was  not  a  house  let  in  lodgings 
or  occupied  by  members  of  more  than  one  family 
within  sect.  94  of  the  Public  Health  (London) 
Act  1891. 
Case  stated  on  a  summons  on  a  complaint  pre- 
ferred by  the  appellant  under  bye-laws  made  by 
the  vestry  with  respect  to  houses  let  in  lodgings 
or  occupied  by  members  of  more  than  one  family, 
pursuant  to  sect.  94  of  the  Public  Health  (London) 
Act  1891,  charging  the  respondent  that  he,  being 
the  landlord  of  the  lodging-house,  Artisans'  Dwell- 
ings, Gun-street,  failed  to  furnish  the  sanitary 
authority   after    notioe    with    particulars    with 
respect  to  such  house,  contrary  to  the  bye-laws. 

Upon  the  hearing  of  the  complaint  the  follow- 
ing facts  were  proved : — 

Artisans'  Dwellings,  Gun-street,  consist  of  two 
blocks  of  buildings,  the  fronts  of  which  abut  on 
Gun-street  and  the  backs  on  another  street.  No.  % 
block,  the  subject  of  the  summons  and  com- 
plaint, is  entered  directly  from  Gun-street  by  a 
single  entrance.  There  is  a  front  door  to  the 
entrance,  but  no  means  of  fastening  the  same 
beyond  a  Norfolk  latch.  The  figure  2  is  affixed 
to  the  transom  of  the  door  frame.  The  entrance 
passage  branches  into  two  passages  about  the 
centre  of  the  building,  and  there  are  two  double- 

(a)  Reported  by  W.  dk  B.  Herbert,  Esq.,  Barrlster-*t-Law. 
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duty  thus  placed  upon  them,  district  councils 
may*  by  sub-sect.  3  of  the  same  section,  institute 
or  defend  any  legal  proceedings,  and  generally 
take  such  steps  as  they  may  deem  expedient.  I 
do  not  say  that  it  would  not  be  possible  to  con- 
strue the  words  of  this  sub-section  as  meaning 
merely  that  a  district  council  can  take  or  defend 
proceedings  in  their  own  name ;  but,  at  the  same 
time,  I  am  of  opinion  that  this  would  be  too 
narrow  a  reading  of  it  To  begin  with,  there  are 
many  proceedings  taken  in  the  name  of  the 
Attorney- General  which  in  reality  are  proceed- 
ings by  and  on  behalf  of  local  authorities.  And 
again,  actions  may  be  brought  against  the 
servants  of  local  authorities.  During  the  argu- 
ment I  asked  Mr.  M'Oall  did  he  contend  that  the 
district  council  could  not,  under  sect.  26  (3), 
provide  funds  for  the  defence  of  a  servant  of 
theirs  who  was  sued  for  removing  an  obstruction 
from  a  public  way  P  and  he  hesitated  long  before 
he  answered,  as  he  well  might.  An  action 
could,  of  course,  be  brought  against  the  surveyor 
of  the  district  council  for  removing  such  an 
obstruction  by  order  of  the  council,  and  if  such 
an  action  were  brought  I  cannot  but  think  that 
the  council  might,  in  the  discharge  of  the  duty 
in  relation  to  obstruction  of  public  rights  of  way 
which  is  imposed  on  them  by  sect.  26  (1),  defray 
the  costs  of  such  an  action.  But  to  cover  the 
present  case  we  must  go  a  step  further.  The 
obstruction  here  has  been  removed  by  persona 
who  were  not  servants  or  officers  of  the  district 
council.  Even  under  these  circumstances  I  think 
the  council  may,  under  sect.  21  (3),  provide  funds 
for  defending  the  action,  if  they  think  that  such 
a  course  is  expedient.  This  being  the  position  of 
the  district  council,  Is  that  of  the  county  council 
the  same  after  the  district  council  have  declined 
to  take  action?  That  depends  on  sect.  26  (4). 
That  sub-section  is  not  drafted  in  language 
so  precise  as  the  earlier  sub- sections,  but  the 
present  case  does  not  appear  to  me  to  be  one 
where  any  conclusion  can  be  based  on  any  difference 
in  the  language.  I  think  that,  as  far  as  this  case 
is  concerned,  the  county  council  are  in  the  same 
position  as  the  district  council  were  before  they 
refused  to  interfere,  and  that  consequently  the 
county  council  can  lawfully  contribute  to  the 
costs  of  the  defendants  in  the  action,  because, 
upon  the  resolution  for  the  transfer  of  powers 
from  the  district  to  the  county  council,  the  latter 
became  entitled  to  the  rights  given  to  the  district 
council  by  sect.  26  (3).  It  has  been  argued  that 
the  language  of  sub- sect.  2  of  sect.  26,  which 
relates  to  the  aiding  of  persons  in  maintaining 
rights  of  common,  does  not  give  a  county  council 
a  general  right  to  commence  litigation,  but  seems 
to  indicate  that  they  may  contribute  to  the  costs 
of  persons  maintaining  rights  of  common.  It  is 
said  that  the  presence  of  this  sub-section  shows 
that  it  is  only  with  regard  to  these  particular 
rights  that  the  council  are  justified  in  giving  such 
aid.  Whether  the  right  as  to  commons  is  really 
so  limited  I  will  not  decide,  but  I  am  satisfied 
that  since,  under  sub-sects.  1,  3,  4,  and  5,  a  duty 
is  imposed  on  as  well  as  a  power  given  to  the 
district  council  and  to  the  county  council  in  their 
place  to  defend  a  right  of  way  and  rid  it  of 
obstruction,  we  cannot  properly  limit  that  power 
upon  the  ground  that  in  the  iuBtance  of  the 
maintenance  of  common  rights,  under  sub-sect.  2. 
the  duty  to  aid  other  people  in  the  assertion  and 


defence  of   their  rights  may  possibly  be  of  a, 
permissive  character. 

Lawbakcb.J.-I  agree.        Ruh  iUcharged. 

Solicitors  for  the  county  council,  Sharpe,  Parker 
and  Co.,  for  C.  Foster,  Norwich. 

Solicitors  for  the  defendants  in  Chancery, 
Church,  Rendell, and  Co., for  /.  A. Parsons,  Kings- 
Lynn. 

Solicitors  for  Sir  Edward  Green,  Burton,  Yeaies,. 
and  Hart,  for  Beloe  and  Beloe,  King's  Lynn. 


Tuesday,  April  23, 1901. 
(Before   Lord   Alybbstone,   G.J.   and 
Lawbakcb,  J.) 
Robertson  v.  Kino,  (a) 
Local    government  —  Public    health  —  Dwelling- 
houses  —  Unfit  for    human  habitation  —  Unin- 
habited— Closing  order— Housing  of  the  Working 
Classes  Act  1890  (53  A  54  Vict  c.  70),  ss.  29,  32. 

By  sect.  32  (1)  of  the  Housing  of  the   Working- 
Classes  Act  1890,  every  local  authority  is  put- 
under  a  duty  to  ascertain  whether  any  dwelling- 
house  in  Us  district  is  in  a  state  so  dangerous  or 
injurious   to    health  as  to  be  unfit  for  human 
habitation,  and  if  on  the  representation  of  the 
medical  officer    of   health    any    dwelling-house 
appears  to  them  to  be  in  such  a  state,  to  forth- 
with   take    proceedings  against   the   owner  or- 
occupier  for   closing  the  dwelling-house.      By 
sub-sect.  2  of  the  same  section,  such  proceeding* 
may  be    taken  whether  the  dwelling-house    be 
occupied  or  not.    By  sect.  29,  "  dwelling-house  " 
in  the  Act  means  "  any  inhabited  building." 
At  the  hearing  of  an  application  for  an  order  under 
sect.  32  for  closing  certain  houses,  it  was  proved 
that  the  houses  in  question  were  in  such  a  state 
that  if  they  had  been  inhabited  they  would  have 
been  so  dangerous  to  health  as  to  be  unfit  for 
habitation,  but  that,  though  built  and  formerly 
used  as  dwelling-houses,  they  had  not  in  fact 
been  occupied  for  the  past  five  and  a  half  years, 
and  there  was  no  evidence    to  show  that  the 
owner  intended  to  permit  them  to  be  occupied 
again : 
Held,  that  a  closing  order  should  be  made,  and 
that  non-occupancy  did  not  in  itself  prevent  the 
application  of  the  powers  given  by  sects.  32  and 
33  to  what  was  in  the  ordinary  sense  a  dwelling- 
house. 
Case  stated  by  the  stipendiary  magistrate  of 
Sheffield  on  appeal  from  a  refusal  by  the  learned 
magistrate  to  make  a  closing  order  under  sect  32 
of  the  Housing  of  the  Working  Glasses  Act  1890 
(53  &  54  Vict.  c.  70). 
Housing  of  the  Working  Classes  Act  1890 : 
Seot.   32    (I)   It  shall  be  the  duty  of  every   local 
authority  to  cause  to  be  made  from  time  to  time  inspec- 
tion of  their  district  with  a  view  to  ascertaining  whether 
any  dwelling-house  therein  is  in  a  state  so  dangerous  or 
injurious  to  health  at  to  be  unfit  for  human  habitation, 
and  if  on  the  representation  of  the  medical  officer    .    .   . 
any  dwelling-house  appears  to  them  to  be  in  such  state- 
to   forthwith    take  proceedings  against  the  owner  or 
oooupier  for  closing  the  same     ...     (2)   Any  snob 
proceedings  may  be  taken  for  the  express  purpose  of 
causing   the  dwelling-house  to  be  closed  whether  the* 

(a)  Beportcd  by  J.  An  drew  Hteahan,  Esq.,Barrliiter-at-Law. 
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nine  be  occupied  or  not,  and  upon  such  proceedings  the 
oourt  of  summary  jurisdiction  may  .  .  .  make  a 
doing  oxder. 

By  sect  29  the  expression  "  dwelling-house  "  in 
the  second  part  of  the  Act  (which  is  the  part 
which  contains  sect.  32)  means,  unless  the  con- 
text otherwise  requires,   "any  inhabited  build- 


j  appellant  in  the  case  stated  was  the  medical 

officer  of  health  for  the  city  of  Sheffield.  He  had 
applied  under  sect.  32  for  a  closing  order  in  respect 
of  three  dwelling-houses,  of  which  the  respondent 
was  owner,  on  the  ground  that  they  were  used  as 

|  dwelling-houses  and  were  in  a  state  so  injurious 
to  health  as  to  be  unfit  for  human  habitation.  A 
summons  being  issued,  it  appeared  at  the  hearing 
that  the  premises,  which  were  described  in  the 
medical  officer's  complaint  as  three  dwelling- 
houses  situate  in  a  corner  of  a  oourt  in  Sheffield, 
and  as  being  used  as  dwelling-houses,  were  old 
buildings  with  their  appurtenances,  and  that  for 
a  bog  time  after  they  were  built  they  had  been 
occupied  or  inhabited,  and  had  been  dwelling- 
houses  within  the  definition  of  that  expression  in 

!  sect  29  of  the  Act.  It  was  proved  ana  admitted 
that  in  their  present  condition  they  were  unfit  for 

i      human  habitation  within  the  meaning  of  the  Act, 

|  inasmuch  as  they  were  in  a  filthy,  ruinous,  and 
dilapidated  state,  and  that  there  were  filthy  and 

j      other  accumulations  upon  them  which  might  pro- 

>  hably  be  a  nuisance,  as  to  which  proceedings 
might  have  been  taken  by  the  corporation  under 

j      sects.  91,  94,  and  97  of  the  Public  Health  Act 

!      1875. 

It  appeared,  however,  that  about  five  and  a  half 
years  previously  the  houses  had  been  closed  to  all 
purposes  of  human  habitation  by  the  then  owner, 
and  had  not  since  then  been  used  or  reopened  for 
such  purposes. 
Evidence  was  called  that  during  the  five  and  a 

1  half  years  the  premises  had  never  been  used  for 
purposes  of  human  habitation  except  possibly  by 
a  chance  person  or  vagrant  creeping  in  for  a 
sleep,  and  even  this  bad  never  been  actually 
known  to  happen. 

It  further  appeared  that  the  respondent  had  no 
intention  of  having  the  premises  used  for  human 
habitation  in  their  present  condition ;  but  it  did 
not  appear  whether  he  had  formed  any  intention 
a*  to  rebuilding  or  repairing  them  or  turning 
them  to  other  purposes. 

In  support  of  the  application  for  the  closing 
order  it  was  contended  that  the  premises  the  sub- 
ject of  the  complaint  were  dwelling-houses  within 
the  meaning  of  the  Housing  of  the  Working  Glasses 
Act  1890,  Part  2 ;  that  sect.  29,  which  defines  a 
dwelling-house  in  that  part  as  "  any  inhabited 
building,"  provides  that  such  definition  shall  apply 
"unless  the  context  otherwise  provides";  that 
under  sect.  32  (2)  the  context  otherwise  requires 
and  provides  that  the  provisions  of  sect.  32  shall 
apply  whether  the  premises  be  occupied  or  not ; 
that  in  the  present  case  the  buildings  had  been 
inhabited  dwelling-houses,  and  that  there  was  no 
evidence  of  permanent  abandonment  of  the  build- 
uig*  as  dwelling-houses,  inasmuch  as  the  evidence 
showed  that  they  had  not  been  adapted  for  any 
other  purpose,  and  might  at  small  cost  and  in 
the  course  of  a  day  or  two  be  made  fit.  for  human 
habitation. 
The  learned  magistrate  refused  to  make  a 
order.     He  was  of  opinion  that  as  the 


premises  had  been  so  long  closed  to  human 
habitation,  and  placed  in  a  position  in  which 
a  closing  order  would  place  them,  whatever 
nuisance  proceedings  the  respondent  might  be 
liable  to,  there  was  a  want  of  foundation  for 
a  closing  order,  though  he  thought  that  if  the 
owner  had  caused  or  allowed  them  to  be  re- 
opened for  purposes  of  human  habitation  a 
closing  order  might  be  made  whether  they  were 
occupied  or  not. 

The  question  for  the  opinion  of  the  court  now 
was  whether  the  learned  magistrate  was  right  in 
refusing  the  closing  order. 

Reginald  Brown,  K.C.  for  the  appellant. — I 
submit  that  the  contention  for  the  appellant  in 
the  court  below  is  unanswerable.  It  is  true- 
sect.  29  defines  "dwelling-house"  as  "any 
inhabited  building,"  but  that  definition  is  made- 
expressly  subject  to  the  nature  of  the  context. 
Here  the  context  is  clear.  Sect.  32  is  to  apply  to 
dwelling-houses  whether  occupied  or  not.  Here 
we  have  houses  which  were  built  for  and  used  for 
dwelling-houses,  and  have  never  been  used  for 
anything  else,  and  there  is  no  evidence  the  owner 
has  definitely  abandoned  the  intention  of  ever 
again  using  them  as  dwelling-houses.  I  submit 
therefore  they  are  still  dwelling-houses  though 
not  occupied,  and  that  they  come  within  the 
precise  words  of  sect.  32  (2).  Moreover,  the  learned 
magistrate  was  mistaken  in  thinking  that  the 
mere  ceasing  to  use  the  houses  as  human  habita- 
tions has  the  same  effect  as  a  closing  order.  By 
sect.  33  of  the  Act  the  corporation  may  after  a 
closing  order  direct  under  certain  circumstances 
the  demolition  of  the  houses ;  and  see  ached.  4 
of  the  Act  as  to  varying  order. 

The  respondent  did  not  appear. 

Lord  Alvebstonb,  O.J. — I  am  of  opinion  that 
the  learned  magistrate  ought  to  have  made  the 
closing  order  which  was  here  applied  for.  While 
in  no  way  straining  the  words  of  the  Act  the 
object  of  the  Act  should  be  carried  into  effect, 
and  the  object  of  the  Act  is  that  if  after  duo 
notice  the  owner  does  not  put  the  houses  com- 
plained of  into  a  proper  state  of  repair,  the  powers 
given  by  the  Act  are  to  be  exercised.  The  view 
of  the  learned  magistrate  seems  to  have  been 
that  because  for  five  and  a  half  years  the  premises, 
had  not  in  fact  been  inhabited  they  were  there- 
fore not  inhabited  buildings  within  sect.  29  of 
the  Housing  of  the  Working  Classes  Act  1890. 
But  that  definition  was  never  intended  to  limit 
the  ordinary  meaning  of  the  expression  "  dwelling- 
house,"  and  sect.  32  expressly  includes  dwelling- 
houses  wnich  are  unoccupied.  Here  the  houses 
were  prima  facie  dwelling-houses,  and  the  fact 
that  they  have  been  for  five  and  a  half  years 
uninhabited  does  not  prevent  the  court  from 
making  an  order  for  closing  them.  It  is  not 
necessary  to  consider  what  length  of  non-occupancy 
would  be  sufficient  to  prevent  a  house  being  looked 
upon  as  a  dwelling-house  within  sects.  32  and  33. 
Certainly  there  appears  to  me  to  be  in  this  case 
no  objection  to  the  closing  order.  Practically  it 
amounts  to  this,  that  if  the  owner  does  not  want 
the  houses  pulled  down  he  must  put  them  in 
order.  The  appeal  must  be  allowed. 
Lawbakcb,J.-I  agree.         AppetU  a^ed. 

Solicitors  for  the  appellant,  B.  F.  C.  and  C.  L* 
Smith,  for  Bayer,  Sheffield. 
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May  14  and  June  13, 1901. 

(Before  Lord  Alverstonb.  C.J.,  Lawrance 
and  Phillihobe,  JJ.) 

Poll  v.  Dambe.  (a) 

Merchant  shipping — Foreign  ship  in  British  part 
— Desertion  of  foreign  seaman — Inducing  such 
desertion— Merchant  Shipping  Act  1894  (57  £58 
Vict  c.  60),  s.  236  (1). 

Sect.  236  (1),  which  makes  it  an  offence  to  persuade 
or  attempt  to  persuade  "  a  seaman  or  apprentice 
to  .  .  .  desert  from  his  ship"  does  not  apply 
to  the  persuading  or  attempting  to  persuade  a 
foreign  seaman  to  desert  a  foreign  ship  lying  in 
a  British  port. 

P.  was  a  foreign  sailor  serving  on  board  a  Russian 
ship.  While  the  Russian  ship  was  lying  in  a 
British  port,  A.  persuaded  him  to  desert.  A.  was 
afterwards  prosecuted  for  an  offence  under 
sect.  236  (1)  and  convicted. 

Held,  that  the  conviction  was  wrong. 

Case  stated  by  the  stipendiary  magistrate  for  the 
county  borough  of  Cardiff. 

The  respondent  was  the  master  of  the  Russian 
ship  Lennox,  which  at  the  time  of  the  alleged 
offence  was  lying  at  the  West  Dock  at  Cardiff. 
The  Lennox  was  not  registered  or  owned  in  the 
United  Kingdom,  and  was  not  a  British  ship  but 
a  foreign  ship. 

On  the  25th  Dec.  1900,  one  Johannes  Pilder, 
who  was  then  a  foreign  seaman  lawfully  engaged 
on  the  Lennox,  met  the  appellant  Poll,  a  boarding 
master  living  at  Cardiff.  At  this  interview  the 
appellant  persuaded  Pilder  to  desert  from  the 
Lennox  and  to  join  another  ship  where  he  would 
receive  better  wages.  Pilder  did  then  desert 
from  the  Lennox,  and  on  the  following  day 
was  taken  to  the  railway  station  at  Cardiff  by 
the  appellant,  who,  after  providing  him  with  a 
-ticket,  saw  him  leave  the  station  in  a  train  for 
Bristol  in  the  company  of  five  other  sailors  and 
an  agent*  of  the  appellant.  Pilder  was  subse- 
quently arrested,  on  a  warrant,  as  a  deserter  from 
the  Lennox. 

Upon  the  hearing  of  the  information,  charging 
the  appellant,  under  sect.  236  of  the  Merchant 
Shipping  Act  1894  with  having  unlawfully 
persuaded  Pilder  to  desert  from  his  ship,  it  was 
contended  on  behalf  of  the  appellant  that  the 
magistrate  had  no  jurisdiction  to  hear  and 
determine  the  case,  the  offence  being  charged 
in  respect  of  a  foreign  seaman  engaged  on  a 
foreign  ship,  and  that  by  sects.  260  and  261 
of  the  Merchant  Shipping  Act  1894,  Part  2 
of  the  Act  (under  which  head  the  section 
creating  the  offence  is  classified),  was  restricted 
in  its  application  to  those  ships  mentioned 
in  those  sections  —  viz.,  sea-going  ships  regis- 
tered in  the  United  Kingdom  and  sea-going 
British  ships  registered  out  of  the  United 
Kingdom. 

The  magistrate  was  of  opinion  that  sect.  236 
was  applicable  to  foreign  ships,  that  the  words 
"his  ship"  in  that  section  were  as  general  as 
the  words  "any  ship  in  the  United  Kingdom" 
in  sect.  Ill,  and  that,  as  both  sections  are 
classified  under  Part  2  of  the  Act,  the  present 
oase  was  governed  by  Beg.  v.  Stewart  (80 
L.  T.  Rep.  660).  He  therefore  convicted  the 
Appellant,    and    fined    him   hi.    and    costs,  but 

(a)  Reported  by  J.  Axdbkw  Steasan,  Esq.,  b&rrintei<-»t-Law. 


stated  this  oase  for  the  opinion  of   the  High 
Court. 

Bailhache  for  the  appellant. 

R.  Sutton  for  the  respondent 

The  arguments  of  counsel  appear  sufficiently 
for  the  judgment. 

Besides    the    authorities  therein    mentioned, 
counsel  cited 

Thomson  ▼.  Bart,  18  So.  Sees.  Cm.  4th  ser.,  Just  3 ; 
Bank  of  England  v.  VagUano,  64  L.  T.  Rep.  853 ; 

(1891)  AC.  353; 
The  Fulham,  81  L.  T.  Rep.  19 ;  (1899)  P.  251,  at 
p.  259. 

June  13. — Phillihobe,  J.  read  the  following 
judgment  of  the  court. — This  is  a  oase  stated  by 
the  stipendiary  magistrate  for  Cardiff,  and  upon 
it  we  have  to  determine  whether  it  is  an  offence 
under  the  Merchant  Shipping  Act  of  1894  to  per- 
suade in  England  a  foreign  seaman  to  desert  from 
a  foreign  ship  when  such  ship  is  lying  in  an 
English  port.  The  language  of  sect.  236,  sub- 
sect.  1,  is  as  follows :  "  If  a  person  by  any  means 
whatever  persuades  or  attempts  to  persuade  a 
seaman  or  apprentice  to  neglect  or  refuse  to  join 
or  proceed  to  sea  in  or  to  desert  from  his  ship,  or 
otherwise  to  absent  himself  from  his  duty,  he  shall 
for  each  offence  in  respect  of  each  seaman  or 
apprentice  be  liable  to  a  fine  not  exceeding  101. w 
By  sect.  742  "seaman"  includes  every  person 
(exoept  masters,  pilots,  and  apprentices,  duly  in- 
dentured and  registered)  employed  or  engaged  in 
any  capacity  on  board  any  ship.  The  language 
of  the  Act  is  thus  wide  enough  to  cover  this  case ; 
but  it  is  contended  on  behalf  of  the  appellant 
that  Part  2  of  the  Merchant  Shipping  Act,  in 
which  this  section  is  found,  applies  only  (exoept 
in  oertain  specified  places)  to  British  ships,  and 
the  word  "  ship "  in  sect.  236  must  be  read  as 
meaning  British  ship.  Sect.  236,  making  it  cri- 
minal to  persuade  desertion,  may  be  looked  upon 
as  supplementary  to  the  earlier  sections,  which 
made  desertion  itself  punishable.  They  are 
sects.  221  to  224,  both  inclusive,  and  sect.  238. 
Sects.  221  to  224  are  in  equally  general  terms,  and 
they  follow  upon  sect  220,  which  contains  express 
words  limiting  its  own  application  to  the  crews 
of  British  ships;  there  is,  therefore,  some 
ground  for  supposing  that  sects.  221  to  224  were 
not  intended  to  be  so  limited.  The  sections  as  to 
the  application  of  Part  2  are  sects.  260  to  266, 
both  inclusive.  By  sect  260  this  part  "shall, 
unless  the  context  or  subject-matter  requires  a 
different  application,  apply  to  all  sea-going  ships 
registered  in  the  United  Kingdom,  and  to  the 
owners,  masters,  and  crews  of  suoh  ships,"  with 
oertain  qualifications  as  to  lighthouses,  vessels* 
yachts,  and  fishing-boats,  whioh  are  dealt 
with  in  soots.  262  and  263.  By  sect  261 
this  part  shall,  unless  as  aforesaid,  apply  to  all 
sea-going  British  ships  registered  out  of  the 
United  Kingdom,  and  their  owners,  masters,  and 
crews  in  respect  of  certain  specified  matters,  one 
of  which  is  discipline.  It  will  be  important  to 
note  that  this  specification  of  details  occurs  only 
in  the  section  which  deals  with  British  ships 
registered  out  of  the  United  Kingdom,  and  that 
there  is  the  same  arrangement  in  sect.  109  of  th* 
Act  of  1854,  whioh  in  substance  corresponds  with 
the  two  sects.  260  and  261  of  the  Act  of  18& 
This  is  not  unimportant  in  view  of  some  observa- 
tions of  Blackburn,  J.  in  the  case  of  Leary  ?• 
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Lloyd  (3  E.  &  £.  178).    Sect.  264  enables  colonial 
Legislatures  to  adopt  any  provisions  of  this  part 
which  do  not   otherwise    apply,   and  sect.  265 
provides   for    the    case   of    an    apparent    con- 
met  of  laws  "  in  any  matter  relating  to  a  ship 
or  to  a  person  belonging  to  a  ship."    This  section 
would  meet  the  case  of  a  conflict  between  the 
laws   of  different  parts  of   His  Majesty's   do- 
minions; but  it  might  have  a  wider  application 
in  the  case   of  any  sections  of  Part  2  of  the 
Act  which  apply  to  foreign  ships.    Sect.  266  is 
not  material  to  this  case.    It  is  clear,  there- 
fore, that  as  a  general  rule  this  part  of  the  Act 
is  not  to  apply  to  foreign  ships — that  is  to  say, 
it  is  not  to  be  enforced  against  foreign  ships  or 
owners  of  foreign  ships,  or  persons   on  board 
foreign   ships,  or  as  to  matters  done  or  to  be 
done  on  foreign  ships.    Bnt  it  does  not,  there- 
fore, necessarily  follow  that  it  does  not  apply  to 
persons  who  have  deserted  from  foreign  ships  or 
to  English  subjects  who  in  England  have  abetted 
such  desertion.   A  formidable  argument,  however, 
against  the  application  of  the  section  as  to  deser- 
tion from  foreign  ships  is  derived  from  sect.  238. 
By  this  section,  where  it  appears  to  the  Crown 
"  that  due  facilities  are  or  will  be  given  by  the 
Government  of  any  foreign  country  for  recovering 
and  apprehending  seamen  who  desert  from  British 
merchant  ships  in  that  country,"  the  Crown  may 
>7  Order  in  Council  direct  that  this  section  shall 
apply,  and  where  it  applies  and  a  seaman  deserts 
when  within  any  of  the  king's  dominions  from  a 
merchant  ship  belonging  to  a  subject  of  that 
country,  "  any  court,  justice,  or  officer  that  would 
have  had  oognisanoeof  the  matter  if  the  seaman  had 
deserted  from  a  British  ship  shall,  on  application 
of  a  consular  officer  of  a  foreign  country,  aid  in 
apprehending  the  deserter,"  and  may  "  order  him 
to  be  conveyed  on  board  his  ship  or  delivered  to 
the  master    .    .    ."    It  is  said  that  it  is  only 
under  this  section  that  desertions  from  foreign 
ships  can  be  dealt  with  by  an  English  court,  and 
also  that  this  section  would  be  unnecessary  if  the 
general  provisions  of  sects.  221  to  224  applied  to 
foreign  as  well  as  British  ships.    The  third  sub- 
section of  sect.  238  inflicts  a  penalty  not  exceed- 
ing 10Z.  for  harbouring  or  secreting  a  deserter 
who  is   liable   to   be   apprehended  under  this 
section.    This  is  said  to  overlap  the  second  sub- 
section of  sect.  236.    There  is  no  sub- section  in 
sect.  238  corresponding  with  sub- sect.  1  of  sect.  236, 
under  which  the  information  in  the  present  case 
is  laid.     The  weight  of  this  argument  is  to  a 
certain  extent  lessened  by  the  consideration  that 
the  Act  of  1894  is  a  consolidating  Act,  and  includes 
not  onhrthe  Act  of  1854,  but  several  other  Acts. 
Sect  238   is    a    re-enactment  of    the    Foreign 
Deserters  Act  1852  (15  &  16  Vict.  c.  26),  an  earlier 
Act  than  the  Act  of  1854.    It  may  well  be  that  the 
Act  of  1854  did  make  that  of  general  application 
which  had  only  limited  application  by  the  Act  of 
1852 ;  and  in  some  respects  the  special  provisions 
of  the  Act  of  1852,  as  reproduced  in  sect.  238,  are 
different  from  the  general  provisions  in  the  Act 
of  1894.    Still,  in  our  opinion,  having  regard  to 
the  terms  of  sect.  221,  the  general  sections  as  to 
deserters,  221  to  224,  do  not  apply  to  cases  which 
come,  or  may  come  by  the  operation  of  an  Order 
in  Council,  under  sect.  238.    The  procedure  is 
different ;  the  seaman  to  whom  sect.  222  applies 
is  to  be  conveyed  on  board  his  ship,  not  by  warrant 
of  the  court,  but  by  the  master  or  certain  other 
Mao.  Cab.— Vol.  XX. 


persons,  with  or  without  the  assistance  of  a  police 
constable,  and  may  require  to  be  taken  before  a 
court  to  be  dealt  with  according  to  law.  More 
complicated  provisions  are  applied  to  cases  under 
sect  223.  But  under  sect.  238  there  is  to  be  a 
warrant  under  which  the  man  is  to  be  conveyed 
on  board  his  ship,  and  when  the  warrant  has  been 
issued  the  seaman  apparently  has  no  direct  right 
to  have  recourse  to  the  court  which  issued  it.  The 
penalty  for  harbouring  is  different,  and  in  sect  238 
there  is  a  significant  proviso  to  which  we  have 
not  yet  referred  excepting  the  case  of  a  seaman 
who  is  a  slave.  There  is  no  such  proviso  in  sects. 
221  to  224.  We  therefore  come  to  the  conclusion 
that  sects.  221  to  224  apply  onlv  to  British  ships, 
and  that  the  offence  of  desertion  from  a  foreign 
ship  is  punishable  only  under  sect.  238,  and  where 
that  section  has  been  applied  by  Order  in  Council. 
Similarly,  we  must  hold  that  the  offence  of  harbour- 
ing a  deserter  from  a  foreign  ship  comes,  if  at  all, 
under  sub-sect.  2  of  sect.  238,  and  does  not  come 
under  sub- sect.  2  of  sect.  236.  Holding  this,  can 
we  hold  that  sub-sect  1  of  236  applies  in  respect 
of  foreign  ships  ?  We  think  it  is  impossible  so  to 
hold.  The  words  "  seaman  "  and  "  ship  "  in  sub- 
sect  1  must  have  the  same  limited  meaning  as  the 
same  words  in  sub-sect.  2.  This  view  is  in  accord- 
ance with  the  decision  of  the  Court  of  Queen's 
Bench  in  the  year  1860  in  the  case  of  Leary  v. 
Lloyd  (sup.)  upon  the  parallel  section  (257)  of  the 
Act  of  1854.  We  have,  however,  not  held  our- 
selves concluded  by  that  decision,  but  have  recon- 
sidered the  matter  upon  the  following  grounds : 
First,  the  case  was  only  argued  on  one  side; 
secondly,  Blackburn,  J.  who  delivered  the  judg- 
ment of  the  court,  seems  to  have  thought  that 
there  was  something  special  in  the  sections  about 
discipline  limiting  their  application,  though  pos- 
sibly not  the  application  of  the  other  section  in 
the  other  part  of  that  Act,  to  British  ships,  and 
we  think  this  is  not  so.  Thirdly,  we  think  the  case 
of  The  Milford  (Swabey,  p.  362)  was  not  brought 
to  the  notice  of  the  court.  Now,  the  case  of  The 
Milford  is  certainly  an  authority  for  not  restrict- 
ing Part  3  of  the  Merchant  Shipping  Act  1854 
to  British  ships.  Dr.  LushingtOn,  in  dealing  with 
the  argument  that  the  109th  section  of  the  Act 
of  1854  restrained  the  application  of  sect.  191, 
says,  "The  language  there  used,  however,  is 
affirmative,  stating  the  cases  to  which  the  third 
part  of  the  Act  shall  extend ;  there  are  no  negative 
words  which  extend  to  show  that  the  court  should 
not  apply  sect  191  to  foreign  masters  and  sea- 
,f   This  observation  is  perfectly  general,  and 


the  authority  of  Dr.  Lusnington  on  shipping 
matters  and  on  the  construction  of  Acts  was  so 
high  that  it  is  unfortunate  that  The  Milford  case 
was  not  brought  before  the  Court  of  Queen's 
Bench  before  it  decided  Leary  v.  Lloyd  {sup.). 
It  should  be  added  that  the  law  as  decided  in 
The  Milford  case  has  been  accepted  ever  since, 
and  that  the  remedies  given  by  sect.  191  were, 
and  those  of  the  corresponding  section  (sect 
167  (1)  of  the  Act  of  1894  are,  always  afforded  in 
proper  cases  to  masters  of  foreign  ships.  On  the 
other  hand,  it  mav  be  said  Dr.  Lushington's 
judgment  may  well  be  supported  on  other 
grounds  as  well,  and  that  he  relied  on  other 
grounds  as  well.  The  decision  may  rest  upon 
the  ordinary  rule  as  to  the  application  of  the 
lex  fori.  Again,  the  effect  of  Beet.  191  was  to 
enable  the  master  to  sue  in  the  Admiralty  Court 
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and  thereby  to  obtain  process  in  rem  against  the 
ship.  By  the  ordinary  maritime  law  as  adminis- 
tered in  the  other  countries  he  had  this  right 
always,  just  as  a  seaman  had.  The  English  law 
had  been  exceptional  in  denying  him  this  remedy, 
and  in  denying  it  to  him  because  of  a  point  of 
internal  jurisdiction.  When  sect.  191  Drought 
the  maritime  law  of  this  country  into  line  with  that 
of  other  countries  it  would  have  been  absurd  that 
the  anomaly  thus  removed  from  municipal  cases 
should  have  been  left  for  foreign  ones.  These 
considerations  certainly  affect  the  weight  of  The 
Milford  case  as  an  authority  in  the  present  case. 
On  the  other  hand,  the  case  of  Cope  v.  Doherty 
(2  De  G.  &  J.  614)  and  the  class  of  cases  repre- 
sented by  The  ZoUverein  (Swabey,  96)  show  that 
there  were  other  parts  of  the  Merchant  Shipping 
Act  1854  which  our  courts  have  declined  to  oold 
to  be  applicable  to  foreign  ships.  We  do  not, 
however,  decide  this  case  upon  the  ground  that 
no  sections  in  Part  2  of  the  Act  of  1894  apply  to 
foreign  ships.  We  agree  with  our  brethren  Dar- 
ling and  Ohannell  in  the  case  of  Beg.  v.  Stewart 
(80  L.  T.  Rep.  660 ;  (1899)  1  Q.  B.  964)  that  there 
may  be  acts  done  in  relation  to  foreign  ships 
which  when  done  by  English  subjects  in  England 
come  as  muoh  under  the  present  provisions  of  the 
Merchant  Shipping  Act  1894  as  if  they  were  done 
in  relation  to  English  ships.  We  think  that  the 
case  they  had  to  deal  with  was  one  of  such  cases. 
We  ground  our  decision  upon  the  fact  that  this 
part  of  the  Act  (Part  2)  contains  a  special  pro- 
vision for  the  case  of  desertion  from  foreign  ships, 
and  has  thus  shown  that  its  general  provisions 
are  limited  to  desertion  from  British  ships.  We 
hold,  therefore,  the  appellant  was  not  liable  to 
conviction  under  sect.  236  of  the  Merchant  Ship- 
ping Act  1894,  and  that  the  appeal  must  be 
allowed  with  costs.  Convieli<m  g^,*. 

Solicitor  for  the  appellant,  Hier  Jacob,  for 
Morgan  Bees,  Cardiff. 

Solicitor  for  the  respondent,  Solicitor  of  the 
Board  of  Trade. 


Thursday,  May  2, 1901. 

(Before  Lord  Alvbbbtonb,  C.J.  and 
Lawbjlncb,  J.) 
Babnbtt  v.  Poplar  Borough,  (a) 
Tramway — Highway — Obligation  to  repair — Con- 
tract with  road  authority — Transfer  of  obliga- 
tion—Tramways Act  1870  (33  &  34  Vict.  c.  78), 
88. 28,  29,  55. 

By  sect.  28  of  the  Tramways  Act  1870  the  pro- 
moters of  a  tramway  are  placed  under  statutory 
liability  to  keep  in  repair  in  such  manner  as  the 
road  authority  shall  direct  so  much  of  the  road 
as  lies  between  the  rails  of  the  tramway,  and  for 
18m.  beyond  the  rails  on  each  side  of  the  tram- 
way. 

By  sect.  29  they  may  enter  into  agreements  with 
the  road  authority  with  respect  to  the  paving 
and  keeping  in  repair  of  the  whole  or  any  portion 
of  the  roadway  of  any  road  on  which  they  lay 
any  tramways. 

By  sect.  55  they  and  their  lessees  are  liable  in 
damages  for  any  accidents  happening  in  conse- 
quence of  any  of  their  works. 

(a)  Reported  by  J.  Anduw  Stbaham,  Eaq.,  Barriater-»wL*w. 


Held,  that  when  a  tramway  company  enters  into 
an  agreement  with  the  road  authority  by  which 
the  latter  undertakes  to  keep  in  repair  the  road- 
way of  the  roads  on  which  the  tramway  lies,  the 
liability  of  the  company  for  accidents  arising 
through  such  roadway  not  being  kept  in  repair 
is  thereby  transferred  to  the  road  authority  aUma 
with  the  liability  of  the  company  to  keep  such 
roads  in  repair. 

Dictum  of  Lord  Coleridge,  CJ.  in  Howitt  v. 
Nottingham  Tramways  Company  (50  L.  T.  Bep. 
99;  12  Q.  B.  Div.  16)  approved  and  applied. 

Appeal  from  a  decision  of  the  judge  of  Bow 
County  Court 

On  the  6th  Sept.  1900  the  plaintiff's  van  while 
proceeding  along  the  Bow-road  struck  against 
the  rail  of  the  tramway  belonging  to  the  Korth 
Metropolitan  Tramways  Company,  and  sustained 
injury.  It  was  alleged  that  the  rail  projected  an 
inch  and  a  half  above  the  level  of  the  street  owing 
to  failure  on  the  part  of  the  defendants  to  keep 
the  street  in  proper  repair. 

By  sect.  28  of  the  Tramways  Act  1870  (33  A  34 
Vict.  o.  78),  the  promoters  of  tramway  companies 
are  put  under  a  liability  to  maintain  and  keep  in 
good  condition  and  repair  in  such  manner  as  the 
road  authority  shall  direct  so  much  of  the  road 
as  lies  between  the  rails  of  the  tramway  and  for 
18in.  beyond  the  rails  on  each  side  of  the  tram- 
way. 

By  sect.  29  the  road  authority  on  the  one  hand 
and  the  promoters  on  the  other  hand  may  from 
time  to  time  enter  into  and  carry  into  effect 
"contracts,  agreements,  or  arrangements,  with 
respect  to  the  paving  and  keeping  in  repair  of 
the  whole  or  any  portion  of  the  roadway  of  any 
road  on  which  the  promoters  shall  lay  any 
tramway.    .    .    ." 

By  sect.  55 : 

The  promoters  or  leasees  .  .  .  shall  be  answerable 
for  all  accidents,  damages,  and  injuries  happening 
through  their  act  or  default,  or  through  the  sot  or 
default  of  any  person  in  their  employment,  by  reason  or 
in  oonaequenoe  of  any  of  their  works  or  carriages,  and 
shall  save  harmless  all  road  and  other  authorities, 
companies,  or  bodies  oolleotively  and  individually  .  .  . 
rrom  all  damages  and  costs  in  respect  of  suoh  aooidenta, 
damages,  and  injuries. 

In  pursuance  of  sect.  29  of  the  above  Act,  the 
North  Metropolitan  Tramways  Company  had  con- 
tracted with  the  defendants  (the  corporation  of 
Poplar  Borough),  as  the  road  authority  of  the 
district,  that  the  latter  should  keep  in  proper 
repair  that  part  of  the  road  which  the  company 
were  liable  to  repair  under  sect.  28. 

The  plaintiff  brought  this  action  in  the  County 
Court  for  damages  for  the  injury  to  his  van,  ana 
put  in  the  contract  between  the  tramway  com- 
pany and  the  defendants,  but  the  judge  nonsuited 
the  plaintiff. 

The  plaintiff  appealed. 

Abinger  for  the  plaintiff. — When  the  road 
authority  took  over  under  the  contract  the  obliga- 
tion of  the  company  to  repair  the  road,  it  also  took 
over  the  liability  of  the  company  to  compensate 
persons  injured  through  neglect  to  repair.  An 
agreement  under  sect.  29  frees  the  tramway  com- 
pany from  liability  for  non-repair.  That  was 
decided  in  Howitt  v.  Nottingham  Tramways  Com' 
ny  (50  L.  T.  Rep.  99;  12  Q.  B.  Div.  IS\  1* 
livering  judgment  in  that  case  Lord  Coleridge, 
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C.J.  expressed  a  strong  opinion  that  the  road 
authority  took  over  the  liability  of  which  the 
company  had  become  freed.  This  case  has  since 
been  followed  by  the  Court  of  Appeal  in  Aldred 
y.  West  Metropolitan  Tramways  Company  (65 
L.  T.  Rep.  lfe;  (1891)  2  Q.  B.  398),  when 
Lord  Coleridge's  decision  was  approved  with- 
out any  limitation  or  qualification  as  to  this 
dictum. 

Chester  Jones  for  the  defendants. — As  public 
authorities  the  defendants  were  not  liable  at 
common  law  for  non- repair : 

Cowley  ▼.  Newmarket  Local  Board,  67  L.  T.  Rep. 
486 ;  (1892)  A  C.  345. 

Nothing  but  express  statutory  enactment  could 
alter  their  position  in  this  respect : 

Municipality  of  Pictou  v.  Geldert,  69  L.  T.  Rep. 
510;  (1893)  A  C.  524. 

There  was  no  express  provision  in  the  Tramways 
Act  1870  making  a  road  authority  who  took  over 
the  repair  of  the  road  under  sect.  29  liable  for 
non-repair,  and  Lord  Coleridge's  opinion,  to  the 
effect  that  the  liability  of  the  tramway  company 
went  over  under  a  contract  within  that  section, 
was  merely  obiter  dictum.  Though  the  decision 
in  Houritt  v.  Nottingham  Tramways  Company 
[sup.)  was  approved  by  the  Court  of  Appeal  in 
Aldred  v.  West  Metropolitan  Tramways  Company 
(sup.),  nothing  was  there  said  as  to  Lord  Cole- 
ridge's dictum. 

Lord  Alyesstone,  C.J.—- 1  think  that  the 
County  Court  judge  was  premature  in  nonsuiting 
the  plaintiff.  But  for  the  decisions  in  Howitt  v. 
Nottingham  Tramways  Company  (sup.)  and  in 
Aldred  v.  West  Metropolitan  Tramways  Company 
(sup.),  there  would  be  much  that  could  be  said  in 
favour  of  the  view  that  the  action  could  be  brought 
against  the  tramway  company,  for  the  liability 
imposed  upon  the  tramway  company  is  a  statutory 
liability,  and  it  might,  1  think,  be  reasonably  con- 
tended that,  being  statutory,  it  was  a  liability  it 
could  not  rid  itself  of.  But  in  Howitt  v.  Notting- 
ham Tramways  Company  (sup.)  it  was  expressly 
laid  down  that  where,  as  here,  the  tramway  com- 
pany enter  into  a  contract  with  the  road  authority 
under  sect.  29  of  the  Tramways  Act  1870,  and 
the  road  authority  undertake  the  repair  of 
the  road  on  which  the  tramway  is  laid,  the  tram- 
way  company  are  exonerated  from  liability  under 
the  Act  The  judgment  of  Lord  Coleridge  goes 
farther,  and  declares  that  the  liability  is  trans- 
ferred to  the  road  authority  by  the  contract  under 
sect  29.  It  is  said  that  this  opinion  was  not 
necessary  to  the  decision.  Nevertheless,  it  seems 
to  me  more  than  a  mere  dictum ;  it  is  very  mate- 
rial to  the  decision,  since  it  would  be  a  very  strong 
thing  to  say  that  this  liability  being  imposed  by 
Parliament  the  tramway  company  can  get  rid  of 
by  an  agreement  which  does  not  impose  it  on  any 
other  body.  That  would  be  the  result  if  the 
tramway  company  could  divest  themselves  of  lia- 
bility without  the  road  authority  becoming  liable 
instead.  When  Howitt  v.  Nottingham  Tramways 
Company  (sup.)  came  before  the  Court  of  Appeal 
in  Aldred  v.  West  Metropolitan  Tramways 
Company  with  the  express  object  of  having 
that  decision  reviewed,  it  was  affirmed.  If  the 
Court  of  Appeal  differed  from  the  dictum  of 
Lord  Coleridge  it  certainly  seems  surprising 
under  the  circumstances  that  it  did  not  say  so. 


I  think,  therefore,  that  the  County  Court  judge 
stopped  the  case  too  soon,  and  that  the  nonsuit  is 
wrong.  The  case  must,  therefore,  go  back  for  a 
new  trial. 

Lawbance,  J.-I  agree.         Appeal  aRowed 

Solicitor  for  the  appellant,  F.  George. 
Solicitor  for  the  respondents,  C.  O.  Bradshaw. 


Saturday,  May  18, 1901. 
(Before  Kennedy  and  Phillimobb,  JJ.) 
Mayob,  &c,  op  the  Bobough  of  Hunting- 
don   AND    OTHERS    V.    HUNTINGDON    COUNTY 

Council,  (a) 
Local  governments-Borough  without  separate  com- 
mission of  the  peace— Justices'  clerk — Proper 
authority  to  appoint — Payment  of  clerk's  salary 
— Unappropriated  fines  and  fees  in  borough — 
County  Council  entitled  to  receive — Justices' 
Clerks  Act  1877  (40  &  41  Vict.  c.  43),  s.  5— 
Municipal  Corporations  Act  1882  (46  &  46  Vict, 
c.  50),  m.  154, 159. 
Sect.  159  of  the  Municipal  Corporations  Act  1882, 
which  imposes  upon  the  justices  of  a  borough 
the  duty  of  appointing  their  clerk,  applies  only 
to  boroughs  which  have  a  separate  commission 
of  the  peace,  and  therefore  the  mayor  and  ex- 
mayor  of  boroughs  which  have  no  separate  com- 
mission of  the  peace  are  not  entitled  under  that 
section  to  appoint  a  justices9  clerk. 
In  the  case  of  boroughs  having  no  separate  com- 
mission of  the  peace,  a  justices*  clerk  cannot  be 
appointed  either  by  the  mayor  and  ex-mayor, 
acting  in  conjunction  with  the  county  justices, 
usually  acting  for  the  petty  sessional  division  in 
which  the  borough  is  situated,  or  by  such  county 
justices  themselves,  to  perform  solely  the  duties 
of  clerk  in  matters  arising  within  the  borough; 
and  if  a  petty  sessions  court  be  held  in  the 
borough,  it  must  be  held  for  the  petty  sessional 
division. 
The  county  justices  of  the  petty  sessional  division 
in  which  such  a  borough  is  situated  (including 
the  mayor  as  a  county  justice  under  sect.  22  of 
the  Local  Government  Act  1888)  are  the  proper 
persons  to  appoint  a  clerk  for  that  division; 
and,  if  they  bring  themselves  within  the  pro- 
visions of  sect.  5  of  the  Justices'  Clerks  Act  1877, 
by  appointing  more  than  one  place  for  holding 
petty  sessions  in  the  petty  sessional  division, 
they  may  appoint  a  second  clerk  for  that  divi- 
sion; but  the  clerk  or  clerks  so  appointed  are 
clerks  for  the  petty  sessional  division  and  not  for 
the  borough ;  and  the  salaries  of  such  clerks  are 
payable  by  the  county  council,  who  are  entitled 
to  receive  the  unappropriated  fines  and  fees 
imposed  in  petty  sessions  held  within  such 
borough. 
Special  case  stated  by  consent  in  an  action 
pursuant  to  Order  XXXIV.,  r.  1. 

The  plaintiffs  were  the  Mayor,  Aldermen,  and 
Burgesses  of  the  Boroughs  of  Huntingdon, 
GocLmanchester,  and  St.  Ives  respectively,  and 
the  defendants  were  the  County  Council  of  Hunt- 
ingdonshire. 

The  following  statement  of  facts  and  questions 
to  be  submitted  to  the  court  were  agreed  upon  by 

(a)  Beported  by  W.  W.  Obb,  Esq..  B»rriater-ftt-Lftw 
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the  above-named  borough  councils  and  county 
council : 

The  boroughs  of  Huntingdon,  Godmanchester, 
and  St.  Ives  are  all  situate  in  the  county  of 
Huntingdon,  and  each  of  them  has  a  population 
of  less  than  10,000.  The  several  parishes  in  and 
forming  part  of  the  boroughs  are  assessed  to  the 
county  rate  levied  for  the  county  in  like  manner 
as  other  parishes  within  the  county. 

The  two  first-named  boroughs  are  very  ancient 
boroughs.  The  borough  of  St.  Ives  was  incorpo- 
rated in  the  year  1874  All  three  boroughs  are 
governed  by  the  provisions  of  the  Municipal  Cor- 
porations Act  1882,  and  are  policed  by  the  county 
force. 

None  of  these  boroughs  has  a  separate  commis- 
sion of  the  peace,  and  the  jurisdiction  of  the 
Quarter  Sessions  of  the  county  extends  to  all 
three. 

The  county  of  Huntingdon  is  divided  into  four 
petty  sessional  divisions.  The  boroughs  of  Hunt- 
ingdon and  Godmanchester  are  situate  within  the 
Leightonatone  petty  sessional  division,  and  the 
borough  of  St.  Ives  is  situate  within  the  Hurst- 
ingstone petty  sessional  division.  There  is  one 
salaried  clerk  to  the  justices  for  each  of  the 
Leightonatone  and  the  Hurstingstone  petty  ses- 
sional divisions.  Each  of  such  clerks  is  appointed 
by  the  justices  acting  in  and  for  the  petty  ses- 
sional division  in  which  he  is  clerk,  and  nis  salary 
is  paid  by  the  Huntingdonshire  County  Council. 

The  justices  acting  in  and  for  the  Leightonstone 
petty  sessional  division  hold  the  special  and  petty 
sessions  for  the  division  in  the  petty  sessional 
court  house,  in  the  county  hall,  within  the 
borough  of  Huntingdon.  At  such  sessions  the 
justices  deal  with  all  matters  cognisable  by  a 
court  of  special  or  petty  sessions  arising  within 
the  petty  sessional  division  other  than  those 
arising  within  the  boroughs  of  Huntingdon  and 
Godmanchester. 

The  justices  acting  in  and  for  the  Hurstingstone 
petty  sessional  division  hold  the  special  and  netty 
sessions  for  the  division  in  the  petty  sessional 
court  house  within  the  borough  of  St.  Ives.  At 
such  sessions  the  justices  deal  with  all  matters 
cognisable  by  a  court  of  special  or  petty  sessions 
arising  within  the  petty  sessional  division  other 
than  those  arising  within  the  borough  of 
St.  Ives. 

From  the  passing  of  the  Municipal  Corpora- 
tions Act  1835  up  to  the  present  time  petty 
sessional  courts  have  been  regularly  held  in  the 
boroughs  of  Huntingdon  (in  the  town  hall)  and 
Godmanchester,  ana  in  the  borough  of  St.  Ives 
from  the  time  of  its  incorporation,  but  on  days 
different  from  those  on  which  the  special  or  petty 
sessions  for  the  Leightonstone  and  Hurstingstone 
petty  sessional  divisions  are  held. 

The  mayor  and  ex-mayor  of  each  borough  as 
justices  for  such  boroughs  by  virtue  of  the  provi- 
sions of  sect.  155  of  the  Municipal  Corporations 
Act  1882,  and  any  county  justices  who  choose  to 
attend  form  the  petty  sessional  court  for  each 
borough  respectively,  and  deal  with  all  matters 
cognisable  by  a  court  of  special  or  petty  sessions 
arising  within  each  borough  respectively,  exoept 
in  licensing  matters,  in  which  the  mayors  and 
ex-mayors,  unless  themselves  county  justices,  do 
not  act. 

Salaried  clerks  to  perform  the  duties  of  clerk  of 
special  sessions,  petty  sessions,  and  of  the  justices, 


acting  in  and  for  the  respective  boroughs,  have 
been  appointed  as  to  Huntingdon  and  Godman- 
chester since  1835  by  the  mayor  and  ex-mayor  of 
such  boroughs  respectively,  as  justices  for  such 
boroughs  and  the  county  justices  usually  acting 
in  each  of  such  boroughs,  and  as  to  St.  Ives  in 
the  case  of  the  present  clerk  and  his  predecessor 
by  the  county  justices  for  the  Hurstingstone 
petty  sessional  division,  but  the  appointment  of 
the  present  clerk  was,  immediately  after  his 
appointment  by  county  justices,  confirmed  by  the 
mayor  and  ex- mayor  at  the  borough  petty 
sessions.  For  the  borough  of  Huntingdon  the 
clerk  is  not,  but  for  the  borough  of  Godman- 
chester he  is,  the  same  person  as  the  clerk  for  the 
Leightonstone  division,  and  for  the  borough  of 
St.  Ives  the  clerk  is  the  same  person  as  the  clerk 
of  the  Hurstingstone  division,  separate  salaries 
being  paid  in  each  case. 

Up  to  the  passing  of  the  Local  Government 
Act  1888  the  salaries  of  the  clerks  referred  to 
in  the  last  preceding  paragraph  so  appointed 
as  aforesaid,  were  paid  out  of  the  borough  fund 
of  the  respective  boroughs  and  the  fines  and 
fees  imposed  and  taken  at  the  special  and  petty 
sessions  holden  in  and  for  the  boroughs  respec- 
tively, which  were  not  by  the  statutes  imposing 
and  authorising  the  same  specially  directed  to  be 
paid  to  any  other  person  (in  this  case  referred 
to  as  the  "  unappropriated  fines  and  fees  ")  were 
paid  to  the  treasurers  of  the  respective  boroughs 
and  credited  by  them  to  the  borough  fund  of  their 
respective  boroughs. 

None  of  the  boroughs  had  any  scale  of  fees 
peculiar  to  its  own  borough,  but  the  county  scale 
was  and  is  treated  as  applicable  and  acted  upon  in 
each  borough  court  and  all  fines  imposed  at  such 
borough  petty  sessions  were  imposed  in  respect 
of  offences  against  the  general  law  and  not  under 
local  statutes. 

After  the  passing  of  The  Local  Government 
Act  1888  until  May  1899  the  county  council  paid 
the  salaries  of  the  clerks  so  appointed  for  the 
boroughs  and  a  return  was  made  by  the  clerks 
of  all  unappreciated  fines  and  fees,  and  the 
amounts  thereof  were  paid  over  to  the  treasurer 
of  the  county. 

After  May  1899,  in  consequence  of  the  decision 
of  the  Court  of  Appeal  in  the  case  of  Thetford 
Corporation  v.  Norfolk  County  Council  (79  L.  T. 
Rep.  315;  (1898)  2  Q.  B.  468),  the  auditor  objected 
to  such  salaries  being  paid  dv  the  county  council 
and  threatened  to  surcharge  the  same  if  continued, 
and  the  county  council  have  from  that  date 
declined  to  make  any  further  payments  in  respect 
of  such  salaries,  and  such  salaries  have  since  been 

Eaid  out  of  the  respective  borough  funds  of  the 
oroughs,  and  the  unappropriated  fines  and  fees 
have  in  the  oases  of  the  boroughs  of  Godman- 
chester and  St  Ives  been  paid  into  the  borough 
funds  of  these  respective  boroughs,  while  in  the 
case  of  the  borough  of  Huntingdon  the  unappro- 
priated fines  imposed  by  the  court  of  that  borough, 
and  the  fees  payable  in  respect  of  proceedings  in 
such  court,  have  continued  to  be  paid  to  the  county 
treasurer. 

In  June  1900  the  clerk  of  the  county  council 
applied  for  a  return  of  the  unappropriated  fines 
and  fees  imposed  and  taken  in  the  borough 
courts,  and  for  payment  thereof  to  the  county 
treasurer  on  the  ground  that  the  same  were 
payable  to  the  treasurer  of  the  county,  notwith- 
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irtanding  that  the  salaries  of  the  justices'  clerks 
acting  in  and  for  the  boroughs  and  other  expenses 
connected  with  the  holding  of  the  petty  sessions 
in  the  respective  boroughs  had  been  since 
May  1899  paid  out  of  the  borough  funds  and 
not  by  the  county,  but  payment  thereof 
has  not  been  made  to  the  treasurer  of  the 
county  by  the  boroughs  of  Godmanchester  and 
Stives. 

The  plaintiffs  contended  that:  (1)  The  mayor 
and  immediate  ex-mayor  of  the  respective 
boroughs  of  Huntingdon,  Godmanchester,  and 
St  Ives  are  entitled  to  appoint  a  clerk  for  the 
borough  for  which  they  are  justices  respectively 
pursuant  to  sects.  155  and  159  of  the  Municipal 
Corporations  Act  1882.  (2)  All  unappropriated 
fines  or  penalties  and  fees  imposed  and  received 
in  the  courts  held  in  the  boroughs  are  payable 
to  the  treasurer  of  such  boroughs  respectively, 
and  the  town  council  of  such  boroughs  are  liable 
to  nay  the  salary  of  the  justices'  clerk  acting  in 
ana  for  each  of  such  boroughs  and  the  expenses 
of  and  incidental  to  holding  special  sessions  and 
petty  sessions  of  the  peace  in  and  for  each  of 
such  boroughs. 

Alternatively:  (1)  The  mayor  and  immediate 
ex-mayor  of  each  of  the  boroughs  are  entitled,  in 
conjunction  with  the  justices  usually  acting  for 
the  petty  sessional  division  in  which  such  boroughs 
are  respectively  situated,  to  appoint  a  salaried 
clerk  to  perform  the  duties  of  clerk  of  petty 
sessions,  special  sessions,  and  of  the  justices 
acting  in  and  for  such  borough  or  place  pursuant 
to  sect.  155  of  the  Municipal  Corporations  Act 
1882  and  sect  5  of  the  Justices'  Clerks  Act  1877. 
(2)  If  the  unappropriated  fines  or  penalties  and 
fees  imposed  and  received  in  the  courts  held  in 
the  boroughs  are  payable  to  the  county  council, 
the  county  council  are  liable  to  pay  the  salaries 
of  the  several  lustices'  clerks  and  the  expenses  of 
and  incidental  to  holding  special  sessions  and 

ef  sessions  of  the  peace  in  and  for  each  of  the 
ughs. 
The  defendants  contended  that:  (1)  The  mayor 
and  immediate  ex-mayor  of  the  respective 
boroughs  of  Huntingdon,  Godmanchester,  and 
St  Ives,  are  not  entitled  to  appoint  a  justices' 
clerk.  (2)  If  they  are  entitled  to  appoint  such 
clerk,  all  unappropriated  fines  or  penalties  and 
fees  imposed  and  received  by  and  in  the  special  and 
petty  sessional  courts  held  in  and  for  each  of  the 
boroughs  are  nevertheless  payable  to  the  county 
treasurer,  and  the  county  council  is  under  no 
liability  to  pay  the  salary  of  such  clerk,  or  the 
expenses  of  or  incidental  to  the  holding  of  special 
and  petty  sessions  in  and  for  any  of  the  boroughs. 
(3)  The  mayor  and  immediate  ex-mayor  of  each 
of  the  boroughs,  in  conjunction  with  the  justices 
of  the  county  usually  acting  for  the  division  in 
which  such  borough  is  situate,  are  not  entitled  to 
appoint  a  salaried  clerk  to  perform  only  the 
duties  of  clerk  of  the  special  and  petty  sessions 
held  in  and  for  such  borough  and  of  clerk  of  the 
justices  acting  in  and  for  such  borough.  (4)  If 
they  are  entitled  to  appoint  such  salaried  clerk,  all 
unappropriated  fines  or  penalties  and  fees  imposed 
and  received  by  and  in  the  special  and  petty 
lesnonal  courts  held  in  and  for  each  of  the 
boroughs  are  nevertheless  payable  to  the  county 
treasurer,  and  the  county  council  is  under  no 
liability  to  pay  the  salary  of  such  clerk  or  the 
expenses  of   or   incidental   to   the   holding   of 


special  and  petty  sessions  in  and  for  any  of  the 
boroughs. 

The  questions  for  the  opinion  of  the  court 
were:  (1)  Are  the  mayor  and  immediate  ex- 
mayor  of  the  respective  boroughs  of  Hunting- 
don, Godmanchester,  and  St.  Ives  entitled  to 
appoint  a  justices'  olerk  P  (2)  If  they  are  entitled 
to  appoint  such  clerk,  to  whom  should  be  paid  all 
unappropriated  fines  or  penalties  and  fees  im- 
posed and  received  by  and  in  the  special  and 
petty  sessional  courts  held  in  and  for  such 
boroughs,  and  who  is  liable  to  pay  the  salary  of 
such  clerk  and  the  expenses  of  and  incidental  to 
the  holding  of  special  and  petty  sessions  in  and 
for  the  boroughs  ?  (3)  Are  the  mayor  and  imme- 
diate ex-mayor  of  each  of  the  boroughs,  in  con- 
junction with  the  justices  of  the  county  usually 
acting  for  the  division  in  which  suoh  borough  is 
situated,  or  are  the  justices  of  the  county  usually 
acting  for  the  division  in  which  suoh  borough  is 
situated,  by  themselves  entitled,  if  it  seem  fit,  to 
appoint  a  salaried  clerk  to  perform  solely  the 
duties  of  special  and  petty  sessions  held  in  and 
for  such  borough  and  of  the  justices  acting  in  and 
for  such  borough  P  (4)  If  such  mayor  and  imme- 
diate ex-mayor,  in  conjunction  with  such  county 
justices,  or  if  such  county  justices  by  themselves 
are  entitled  to  appoint  suoh  salaried  clerk,  to 
whom  should  be  paid  all  unappropriated  fines 
or  penalties  and  fees  imposed  and  received  by 
and  in  the  special  and  petty  sessional  courts 
held  in  and  xor  each  of  the  boroughs,  who  is 
liable  to  pay  the  salary  of  such  clerk  and  the 
expenses  of  and  incidental  to  the  holding  of 
special  and  petty  sessions  in  and  for  each  of  the 
boroughs  P 

The  Municipal  Corporations  Act  1882  (45  &  46 
Vict.  o.  50)  provides,  under  the  heading  "  County 
Justices  " : 

Sect.  154.  (1)  Where  a  borough  has  not  a  separate 
oourt  of  quarter  sessions,  the  justices  of  the  oounty  in 
whioh  the  borough  is  situate  shall  exercise  the  jurisdic- 
tion of  justices  in  and  for  the  borough  as  folly  as  they 
oan  or  ought  in  and  for  the  oounty. 

Borough  Justices. 

Seot.  155.  (1)  The  mayor  shall,  by  virtue  of  his  offioe, 
be  a  justice  for  the  borough,  and  shall,  unless  disqualified 
to  be  mayor,  continue  to  be  suoh  jnstioe  during  the  year 
next  after  he  oeases  to  be  mayor. 

Seot.  156.  It  shall  be  lawful  for  the  Queen,  on  the 
petition  of  the  council  of  a  borough,  to  grant  to  the 
borough  a  separate  commission  of  the  peaoe. 

Seot  157.  (1)  It  shall  be  lawful  for  the  Queen,  from 
time  to  time,  to  assign  to  any  persons  Her  Majesty's 
Commission  to  aot  as  jnstioe  in  and  for  each  borough 
having  a  separate  commission  of  the  peace. 

Seot  158.  (1)  A  jnstioe  for  a  borough  shall,  with 
respect  to  offences  committed  and  matters  arising  within 
the  borough,  have  the  same  jurisdiction  and  authority  as 
a  jnstioe  for  a  oounty  has  under  any  local  or  general 
Aot  with  respect  to  offences  committed  and  matters 
arising  within  the  oounty;  exoept  that  he  shall  not,  by 
virtue  of  his  being  a  jnstioe  for  the  borough,  aot 
as  a  jnstioe  at  any  oourt  of  gaol  delivery  or  quarter 
sessions,  or  in  making  or  levying  any  oounty  or  borough 
rate. 

Seot  159.  (1)  The  justices  for  a  borough  shall,  from 
time  to  time,  appoint  a  fit  person  to  be  their  olerk,  to  be 
removeable  at  their  pleasure. 

Seot  160.  (1)  The  council  of  a  borough  having  a 
separate  commission  of  the  peaoe  shall  provide  and 
furnish  a  suitable  justices'  room,  with  offices,  for  the 
business  of  the  borough  justices. 
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The  Local  Government  Act  1888  (51  A  52  Vict, 
c.  41)  provides: 

Sect.  84.  (1)  The  salaried  clerk  of  every  petty 
*essional  division  shall  be  from  time  to  time  appointed, 
and  removed,  as  heretofore.  (2)  The  oonnty  oonnoil 
■hall  pay  to  the  Balaried  clerks  of  petty  sessional  divi- 
sions tnoh  salaries  as  may  be  fixed  under  the  enactments 
relating;  to  those  clerks,  and  all  fees  and  costs  payable  to 
snoh  olerks  which  are  not  excluded  in  the  fixing  of  their 
salaries  shall  be  paid  into  the  oonnty  fond,  and  in  the 
enactments  relating  to  snoh  salaries  and  fees  the  stand- 
ing joint  committee  shall  be  substituted  for  the  quarter 
sessions  justices  and  the  local  authority  respectively. 

The  Justices'  Clerks  Act  1877  (40  A  41  Vict, 
o.  43)  provides : 

Sect.  5.  In  each  petty  sessional  division  there  shall, 
after  the  first  day  of  February  one  thousand  eight  hun- 
dred and  seventy-eight,  or  any  later  date  at  which  an 
order  for  the  payment  of  a  clerk  by  salary  in  lien  of  fees 
comes  into  operation  in  the  division,  be  only  one  salaried 
clerk  in  the  division  to  perform  the  duties  of  clerk  of 
petty  sessions,  clerk  of  special  sessions,  or  olerk  of  any 
justioe  or  justices  of  the  peace:  Provided  that: 
(1)  Where  special  or  petty  sessions  are  usually  held  at 
mure  than  one  place  appointed  for  the  purpose  in  a  petty 
sessional  division,  there  may,  if  it  seem  fit,  be  a  separate 
salaried  olerk  appointed  in  respect  of  each  suoh  place 
.  .  .  and  (4)  A  Secretary  of  State,  on  the  applica- 
tion of  the  local  authority,  may,  if  he  thinks  fit, 
authorise  in  any  case  the  appointment  of  more  than  one 
salaried  olerk.  The  salaried  olerk  (in  this  Aot  referred 
to  as  a  olerk  of  a  petty  sessional  division)  shall  be 
appointed  from  time  to  time  by  the  justioee  acting  in 
and  for  the  petty  sessional  division  in  which  he  is  olerk 
assembled  in  special  sessions,  and  shall  hold  his  offioe 
during  the  pleasure  of  those  justices. 

Asquith,  K.C.  (W.  W.  Mackenzie  with  him)  for 
the  plaintiffs. — Two  questions  arise,  first,  by  whom, 
in  case  of  certain  boroughs,  the  salaried  clerk  to 
the  justices  in  petty  sessions  ought  to  be  appointed ; 
and,  secondly,  by  whom  the  salary  of  the  olerk 
should  be  paid.  These  questions  depend  on  cer- 
tain sections  of  the  Municipal  Corporations  Aot 
1882,  the  Local  Government  Act  1888,  and  the 
Justices'  Clerks  Act  1877,  and  particularly  on  the 
series  of  sections  of  the  Municipal  Corporations 
Aot  1882,  ss.  155  to  159.  The  point  is  whether 
sects.  158  and  159  of  the  latter  Act  apply  to 
boroughs  which  have  no  separate  commission  of 
the  peace.  If  they  do  so  apply,  then  the  power  of 
the  justices  to  appoint  a  olerk  is  clear.  Sect.  154 
deals  with  the  jurisdiction  of  county  justices 
in  a  borough  which  has  no  separate  court  of 
quarter  sessions,  and  gives  suoh  justices  jurisdic- 
tion to  act  in  the  borough  as  in  the  county.  Then 
we  have  a  series  of  sections,  by  the  first  of  which 
(sect.  155)  the  mayor  and  ex-mayor  of  every 
borough  are,  by  virtue  of  their  office,  justices. 
Then  the  next  two  sections — sects.  156  and  157 — 
deal  with  boroughs  having  a  separate  commission 
of  the  peace  and  are  interpolated  sections.  Then 
sects.  158  and  159  must  be  read  as  applying  to 
boroughs  nothavirg  a  separate  commission  of  the 
peace,  and  sect.  159  says  that  the  justices  of  a 
borough — that  is,  if  this  be  the  correct  reading, 
of  a  borough  not  having  a  separate  commission 
of  the  peace — shall  have  power  to  appoint  their 
clerk,  and  by  the  5th  schedule  amongst  the  pay- 
ments out  of  the  borough  fund,  which  may  be 
made  without  order,  is  toe  remuneration  of  the 
clerk  to  the  justices.  The  statutory  authority  for 
appointing  a  clerk  to  justices  outside  boroughs 
is  contained  in  sect.  5  of  the  Justices'  Clerks  Aot 


1877,  by  which  the  salaried  clerk  of  a  petty 
sessional  division  is  to  be  appointed  by  the  justices 
acting  for  that  division.  We  have,  therefore,  two 
sets  of  salaried  clerks,  those  for  the  county  and 
those  for  the  borough.  Sect.  158  must  apply 
to  the  mayor  and  ex-mayor  as  justices  for  the 
borough,  as  well  when  there  is  no  separate  com- 
mission of  the  peace  as  where  there  is  a  separate 
commission.  It  is  perfectly  general  and  there  is 
nothing  in  it  to  limit  it  to  boroughs  having  a 
separate  commission.  The  natural  interpretation, 
therefore,  of  sect  158  is  that  it  applies  to  ooroughs 
generally,  and  it  cannot  be  argued  that  sect.  J  59 
is  necessarily  dealing  with  boroughs  with  a  sepa- 
rate commission  because  there  is  an  interposed 
section  (sect.  158)  which  deals  with  boroughs 
generally.  Then  the  crux  of  the  whole  question 
is  whether  sect.  159  applies  only  to  boroughs 
having  a  separate  commission  of  the  peace.  It 
is  necessary  to  bear  in  mind  that  this  is  a  consoli- 
dating Act,  and  that  the  corresponding  section  in 
the  Municipal  Corporations  Aot  1835  (5  &  6  WilLi 
o.  76),  s.  102,  provided  that  justices  of  every 
borough  to  which  a  separate  commission  of  the 
peace  had  been  granted  should  appoint  the  clerk. 
The  power  to  appoint  the  olerk  was  thus  expressly 
granted  to  boroughs  "  to  which  a  separate  com- 
mission  of  the  peace  shall  be  granted."  In 
sect.  159  of  the  Aot  of  1882,  these  words  are 
omitted,  thus  showing  that  the  section  is  general, 
and  is  not  limited  to  boroughs  having  a  separate 
commission.  Whoever  appoints  the  olerk  ought 
to  pay  him,  and  whoever  pays  him  ought  to  receive 
the  fees.  That  is  a  logical  position  and  a  common- 
sense  view,  and  it  was  the  position  adopted  till 
the  payment  was  disallowed  by  the  auditor. 
Under  sect.  5  of  the  Justices'  Clerks  Aot  1877  the 
oonnty  justices  have  power,  where  the  sessions 
are  held  at  more  than  one  place,  to  appoint  a 
clerk  for  each  place.  Therefore,  if  the  appoint- 
ment rests  with  them,  as  regards  two  of  the  places 
(Huntingdon  and  Qodmanonester),  there  would  be 
power  to  have  two  clerks,  because  the  sessions 
are  held  at  two  places ;  and  as  regards  St  Ives 
there  might  also  be  the  same  power  under  sub- 
sect.  4  if  the  Secretary  of  State  consented.  Br 
sect.  84  (1)  of  the  Local  Government  Aot  1888, 
the  salaried  clerk  of  every  petty  sessional  division 
is  to  be  appointed  as  heretofore ;  so  that  that  Aot 
makes  no  change  in  the  appointment  of  clerks. 
The  case  on  which  the  auditor  objected  to  the 
salaries  being  paid  by  the  county  council— 
namely,  Thetfora  Corporation  v.  Norfolk  Cowrty 
Council  (79  L.  T.  Rep.  315 ;  (1898)  2  Q.  B.  468)- 
has  very  little  bearing  on  the  case,  as  the  borough 
in  that  case  had  a  separate  commission  of  the 
peace,  and  the  decision  throws  no  light  on  this 
case. 

C.  A.  BusseU,  K.C.  (Brooke  Little  with  him), 
for  the  defendants.  —  The  clerks  for  these 
boroughs  ought  not  to  exist  at  alL  In  the  case 
of  the  petty  sessional  divisions  of  the  oonnty  of 
Huntingdon  no  occasion  exists  for  exercising  the 
power  given  by  sect  5  of  the  Justices'  Clerks  Act 
1877,  and  there  is  therefore  no  justification  for 
imposing  on  the  county  the  burden  of  paying 
two  salaries  for  duties  which  can  properly  he 
performed  by  one  person.  The  clerks  for  these 
boroughs  are  not  clerks  for  the  petty  sessional 
divisions,  nor  were  they  appointed  as  clerks  under 
sect.  5,  sub-sect.  1,  of  the  Justices'  Clerks  Aot 
1877.    The  olerks  for  these  boroughs  could  not 
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have  been  lawfully  appointed  under  sect.  159  of 
the  Municipal  Corporations  Act  1882,  unless  that 
section  applies  to  boroughs  which  have  no  separate 
commission  of  the  peace ;  and  they  could  not  have 
been  appointed  under  sect.  5,  sub- sect.  1,  of  the 
Justices  Clerks  Act  1877  except  by  county  justices 
at  special  sessions,  if  petty  sessions  were  held  at 
more  than  one  place.  These  clerks  were  not  ap- 
pointed in  that  way  under  the  Act  of  1877,  and  in 
the  case  of  St.  Ives  the  second  clerk  could  not  be 
appointed  there,  as  the  petty  sessions  are  not  held 
for  that  division  in  more  than  one  place.  The 
question  is,  could  they  have  been  appointed  under 
sect  159  of  the  Act  of  1882,  and  the  answer  to  that 
depends  on  whether  all  the  sections  from  sect.  156 
to  sect  159  are  governed  by  the  consideration  of 
the  borough  being  a  borough  having  a  separate 
commission  of  the  peace.  The  borough  which  is 
spoken  of  in  sect.  159  is  a  borough  which  is  not 
part  of  the  county  and  which  has  a  separate  com- 
mission of  the  peace.  The  two  preceding  section  ^ 
deal  in  terms  with  boroughs  which  have  a  separate 
commission  of  the  peace,  and  sect.  159  forms  one 
of  the  same  group  of  sections  and  is  governed  by 
the  same  consideration.  The  position  of  the 
mayor  and  ex-mayor  of  a  borough  which  has  no 
separate  commission  of  the  peace  was  considered 
in  the  case  of  Mayor  of  Reigate  v.  Hart  (18  L.  T. 
Rep.  237;  L.  Rep.  3  Q.  B.  244),  and  it  was  there 
held  that  where  the  borough  has  no  separate  com 
mission  of  the  peace,  the  mayor  and  ex-mayor  act  as 
county  justices.  That  decision  was  under  sect.  57 
of  the  Municipal  Corporations  Act  1835,  which  is 
about  identical  with  sect.  155  of  the  present  Act 
of  1882.  So  sect.  160  in  terms  applies  to  a 
borough  having  a  separate  commission  of  the 
peace.  Therefore  with  regard  to  sect.  159— 
coming  as  it  does  in  a  series  of  sections  referring 
to  boroughs  with  a  separate  commission  of  the 
peace— it  would  be  extraordinary  if  that  section 
were  held  to  apply  to  boroughs  other  than  those 
having  a  separate  commission.  Sect  159  applies 
only  to  boroughs  having  a  separate  commission  of 
the  peace.  These  clerks  for  the  boroughs,  there- 
fore, had  no  legal  existence  at  all;  the  mayor 
and  ex-mayor  were  not  entitled  to  appoint  them. 
The  case  of  Mayor  of  Reigate  v.  Hart  (ubi  sup.) 
also  shows  that  the  fines  ought  to  be  paid  to 
the  county  treasurer,  and  not  to  the  borough 
treasurer. 

Aaquith,  K.C.  in  reply. — I  do  not  now  contend 
that  sect.  159  applies  to  this  case ;  on  the  contrary, 
I  think  that  that  section  was  intended  to  apply  to 
boroughs  having  a  separate  commission  of  the  peace. 
By  sect  22  of  the  Local  Government  Act  1894, 
the  mayor,  but  not  the  ex.  mayor,  is  a  justice  of 
the  peace  for  the  county.  If  a  second  clerk  has 
to  he  appointed,  the  major  (as  being  a  justice  for 
the  county)  and  the  county  justices  are  the 
appointing  body,  and  in  that  view  we  have  to 
consider  sect  5  (1)  of  the  Justices'  Clerks  Act 
1877.  The  question  is  one,  not  of  jurisdiction, 
bat  of  the  convenient  administration  of  justice; 
and  the  justices  could  say  with  regard  to  offences 
arising  in  district  A.  that  they  should  be  tried  in 
that  district,  and  those  arising  in  district  B. 
should  be  tried  in  that  district.  They  could  thus 
have  two  places  and  two  clerks. 

Kennedy,  J. — The  questions  submitted  to  us 
in  this  case  are  four  in  number.  The  first  ques- 
tion is,  Are  the  mayor  and  immediate  ex- mayor 


of  these  three  boroughs  entitled  to  appoint  a 
justices'  clerk.  My  answer  to  that  question  is 
that  the  mayor  and  ex-mayor  are  not  entitled  to 
appoint  a  justices'  clerk,  because,  in  my  opinion, 
sect.  159  of  the  Municipal  Corporations  Act  1882 
has  no  application  except  to  the  case  of  a  borough 
with  a  separate  commission  of  the  peace.  Then 
with  regard  to  the  second  question,  it  does  not 
arise  after  the  answer  given  to  the  first  question. 
Then  the  third  question  is,  Are  the  mayor  and 
ex-mayor  of  the  boroughs,  in  conjunction  with  the 
justices  of  the  county  usually  acting  for  the 
division  in  which  the  borough  is  situated,  or  are 
the  justices  of  the  county  usually  acting  for  the 
division  in  which  such  borough  is  situated,  by 
themselves  entitled  to  appoint  a  salaried  clerk  to 
perform  solely  the  duties  of  special  and  petty 
sessions  held  in  and  for  such  borough  P  In  my 
opinion,  the  power  to  appoint  a  salaried  clerk 
rests  with  the  justices  of  the  petty  sessional 
division.  Then  I  answer  that  question  in  this 
way.  Those  justices,  who  are  justices  for  the 
petty  sessional  division,  may  appoint  a  salaried 
clerk  for  the  division,  and  they  may  also  appoint 
a  second  clerk  for  the  division,  provided  they  can 
bring  themselves  within  the  power  given  by 
sect  5,  sub-sect.  1,  of  the  Justices'  Clerks  Act 
1877,  but  not  otherwise.  My  answer,  therefore,  to 
the  third  question  is  that  clearly  they  could  not 
so  appoint  a  clerk.  The  justices  could  not  them- 
selves appoint  a  clerk  to  perform  duties  solely  as 
to  matters  arising  within  the  borough.  What 
they  can  do  is  this:  If  the  case  comes  within 
sect.  5,  sub-sect  1,  of  the  Justices'  Clerks  Act 
1877,  then  they  can  appoint,  under  and  as  pre- 
scribed by  that  sub-section,  a  second  clerk  for  the 
whole  of  the  petty  sessional  division,  if  special 
or  petty  sessions  are  usually  held  at  more 
than  one  place  in  that  petty  sessional  division ; 
and  further,  with  regard  to  the  " places"  at 
which  petty  sessions  are  held,  the  two  places 
may  be  places  both  within  the  borough,  and 
not  necessarily  one  within  and  one  without  the 
borough.  That  will  be  for  the  determination  of 
the  justices  of  the  particular  petty  sessional 
division.  Then  with  regard  to  the  fourth  ques- 
tion that  does  not  arise  after  the  answers  we 
have  given  to  the  other  questions.  What,  how- 
ever, we  can  say,  in  answer  to  that  question,  is, 
that  the  moneys  referred  to  in  that  question 
should  be  paid — as  the  county  justices  are  alone 
entitled  to  appoint  the  clerk — to  the  county 
treasurer ;  and  with  regard  to  the  payment  of  the 
salary  of  the  clerk,  that  question  is  determined 
by  sub-sect  2  of  sect  84  of  the  Local  Government 
Act  1888,  which  provides  that:  "The  county 
council  shall  pay  to  the  salaried  clerks  of  petty 
sessional  divisions  such  salaries  as  may  be 
fixed  under  the  enactments  relating  to  those 
clerks."  That  provision  will  apply  whether 
there  is  one  clerk  only  appointee,  or  whether 
a  second  clerk  is  appointed  under  the  power 
given  by  sect  5  of  the  Justices'  Clerks  Act 
1877. 

Phillimobb,  J.— I  agree,  and  I  will  only  add 
this :  When  we  say  that  the  mayor  has  no  power 
to  appoint,  we  mean  that  he  has  no  power  as 
mayor  to  appoint ;  but  the  mayor  is,  under  and 
by  virtue  of  sect  22  of  the  Local  Government 
Act  1894,  a  county  justice,  and  he  does  not  lose 
his  privilege  as  a  county  justice  because  he  is 
mayor. 
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Kennedy,  J. — I  entirely  agree  as  to  this  latter 
observation.  Judgment  accordingly. 

Solicitors  for  the  plaintiffs,  Qrubbe  and  Trough- 
ton,  for  Hunnybun  and  Sons,  Huntingdon,  and 
for  O.  Dennis  Vay,  St.  Ives. 

Solicitors  for  the  defendants,  Peacock  and 
Ooddard,  for  /.  P.  Maule,  Huntingdon. 


Tuesday,  June  4, 1901. 
(Before  Ridley  and  Bigham,  JJ.) 
Overseers  of  Bootle  (apps.)  v.  Liverpool 
Warehousing     Company     (resps.);     Same 
(apps.)  v.  J.  and  T.  Webster  (resps.).  (a) 

Bating  —  Empty  warehouse — Occupation —  Inten- 
tion— Liability  to  rates. 

From  a  date  prior  to  the  making  of  certain  rates 
the  respondents  gave  notice  to  the  appellants 
that  they  intended  to  keep  certain  warehouses 
unoccupied  during  the  current  overseers9  year, 
and  to  claim  exemption  from  the  rates  in  respect 
thereof. 

AH  goods  had  been  removed  before  the  making 
of  the  rate,  and  the  warehouses  had  not  been 
used  since  that  date,  though  they  were  advertised 
in  the  list  of  warehouses  to  let  belonging  to  the 
respondents.  Each  warehouse  was  one  of  a 
block,  through  which  continuous  shafting  passed, 
and  at  the  end  of  the  block  was  a  notice  :  "  For 
storage,  apply  to  the  L.  W.  Company** 

A  warehouse  in  respect  of  which  notice  had  been 
given  to  the  appellants  was  still  advertised  on 
the  cards  issued  by  the  respondents,  and  they 
had  tried  to  let  it  by  notice  affixed  on  the  ware- 
house. 

Held,  that  the  justices  were  justified  in  coming  to 
the  conclusion  that  there  was  no  occupation  of 
these  warehouses  so  as  to  render  the  respondents 
liable  to  be  rated  in  respect  thereof 

Mayor  of  Southend-on-Sea  v.  White  (ante,  p.  18; 
83  L.  T.  Rep.  408)  considered. 

OYERSBER8  OF  BOOTLB  V.  LIVERPOOL  WARE- 
HOUSING Company. 
Case  stated  upon  a  complaint  preferred  on  behalf 
of  the  appellants  against  the  respondents  for  that 
they,  being  duly  rated  and  assessed  to  the  relief 
of  the  poor  of  the  borough  of  Bootle  and  to  the 
maintenance  of  the  police  in  that  borough  by 
certain  rates  made  the  26th  March  1900,  had  not 
paid  the  same,  but  had  neglected  or  refused  to  do 
so. 

Upon  the  hearing  of  the  complaint  it  was 
admitted  that  the  respondents  carried  on  the 
business  of  warehouse  owners  and  warehouse 
keepers  at  (among  other  places)  five  warehouses 
in  Bedford-place,  fourteen  warehouses  in  Effing- 
ham-street,  four  warehouses  in  Princes-street, 
and  six  warehouses  in  Globe-road,  all  in  the 
borough. 

The  rate-book  showing  the  rating  of  the  respon- 
dents in  respect  of  all  the  premises  and  the 
allowance  by  the  justices  was  duly  produced,  and 
the  allowance  and  the  due  publication  of  the  rate 
and  the  demand  for  and  nonpayment  of  the 
rates  were  duly  proved.  Each  warehouse  was 
separately  assessed. 

(a)  Reported  by  W.  db  B.  Hubert,  Esq.,  Barrlstsr-atrLaw. 


It  was  admitted  that  on  the  26th  March  1900, 
when  the  rate  was  made,  the  respondents  were  in 
occupation  of  all  the  warehouses  with  the  excep- 
tion of  the  three  which  were  described  as  follows : 
Warehouse  "L,"in  Globe-road;  warehouse "E," 
in  Bedford-place;  and  warehouse  "D,"  in  Bed- 
ford-place, in  the  borough. 

In  June  1900  the  respondents  gave  notice  by 
two  letters  to  the  appellants  that  it  was  the 
intention  of  the  respondents  to  keep  the  three 
warehouses  above  referred  to  unoccupied  during 
the  whole  of  the  current  overseers'  year,  and  to 
claim  exemption  from  all  rates  in  respect  thereof. 

The  following  are  copies  of  the  letters : 

The  Liverpool  Warehousing  Company  Limited,  19, 
Brunswick-street,  Liverpool,  June  15,  1900.— The  Col- 
lector, Poor  Bate  Offioe,  Bootle.— Dear  Sir,— On  behalf 
of  the  Liverpool  Warehousing  Company  Limited  I  beg 
to  give  yon  notioe  that  the  warehouses  as  enumerated 
below  have  not  been  occupied  from  the  end  of  Much 
last,  and,  owing  to  the  present  state  of  the  warehousing 
business,  it  is  our  intention  to  keep  these  warehouses 
out  of  occupation  for  the  whole  of  the  current  year,  and 
to  claim  exemption  from  all  rates  and  taxes. — "  J,  E, 
and  L,"  three  warehouses,  Globe-road;  "R,S,T,aad 
U,"  four  warehouses,  Effingham-street;  "C  and  D," 
two  warehouses,  Princes-street. — Yours  faithfully,  A. 
Slbi. 

The  Liverpool  Warehousing  Company  Limited, 
19,  Brunswick-street,  Liverpool,  19th  June  1900.— The 
Collector  Poor  Bates,  Bootle.— Dear  Sir— Referring  to 
my  letter  of  the  15th  June,  I  find  that  "C  "  warehouse, 
Prinoes-street,  was  put  on  the  list  in  error,  and  would  be 
obliged  if  you  would  kindly  correct  my  list  as  follows: 
"  D,"  one  warehouse,  Prinoes-street ;  "  D  and  E,"  two 
warehouses,  Bedford-place;  these  having  been  empty 
from  the  beginning  of  April. — Tours  truly,  A.  Slxb." 

It  was  proved  to  the  satisfaction  of  the  justices 
that  warehouse  "  L  "  had  been  empty  since  the 
14th  March  1900,  that  warehouse  "  JD  "  had  been 
empty  since  Oct.  1899,  and  warehouse  "  E  "  since 
the  20th  March  1900,  and  it  was  also  proved  that 
all  goods  of  every  description  had  been  removed 
therefrom  at  the  dates  respectively,  and  that  from 
the  dates  respectively  the  three  warehouses  had 
been  looked  up  and  had  not  been  used  bv  the 
respondents  for  the  purposes  of  their  business. 
It  was  also  proved  that  each  of  the  warehouses 
was  one  of  a  block  of  warehouses  belonging  to 
the  respondents  in  which  they  carried  on  their 
business  as  aforesaid,  and  at  the  end  of  each  block 
there  was  a  notice  to  this  effect :  "  For  i 


apply  to  the  Liverpool  Warehousing  Company  '; 
that  in  their  business  the  respondents  issued  lists 
of  their  warehouses,  that  the  lists  included  the 
three  warehouses  "  L,"  "  D,"  and  "  E,"  and  that 
no  alteration  was  made  in  the  lists  at  or  since  the 
time  when  the  warehouses  became  empty  as  afore- 
said. It  was  also  proved  that  the  warehouses 
contained  shafting  and  hoists  for  use  in  the  ware- 
housing business,  the  shafting  being  continuous 
throughout  each  block  of  warehouses.  That  there 
was  nothing  to  prevent  goods  being  moved  from 
one  warehouse  to  another,  but  that  there  was  no 
internal  connection  between  the  warehouses  in 
each  block.  That  the  warehouse  "  L,"  in  Globe- 
road,  is  insured,  and  that  since  it  became  empty  it 
had  been  inspected  by  the  insurance  company's 
agent  who  was  accompanied  by  a  man  in  the 
employ  of  the  respondents. 

It  was  contended  on  behalf  of  the  appellants 
that  the  proved  and  admitted  facts  showed  that 
the  respondents  were  liable  to  be  rated  as  occupiers 
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of  each  of  the  three  warehouses  on  the  26th  March 
1900. 

On  behalf  of  the  respondents  it  was  contended 
that  the  facts  did  not  show  any  occupation  of  the 
three  warehouses,  or  any  of  them,  by  the  respon- 
dents on  the  date  such  as  would  make  them  liable 
for  the  rates. 

The  justices  were  of  opinion  that  no  occupation 
of  the  warehouses  "  L  *  "  E,"  and  "  D  "  by  the 
respondents  had  been  proved,  and  that  the  respon- 
dents were  not  liable  to  be  rated  therefor,  and,  in 
so  far  as  the  complaint  applied  thereto,  they 
dismissed  the  same. 

The  question  for  the  court  to  decide  was 
whether,  under  the  circumstances,  there  was  such 
occupation  of  the  warehouses  "  L,"  "  E,"  and 
"  D  *  by  the  respondents  proved  as  to  make  them 
properly  rateable  to  the  relief  of  the  poor  and  for 
the  maintenance  of  the  borough  police  in  respect 
thereof. 

Tickford,  K.C.  (Greer  with  him)  for  the  appel- 
lants.— The  justices  here  have  missed  the  point  of 
the  case,  for  they  have  considered  the  question 
of  profit  from  the  premises.  In  Mayor  of  Southend- 
o*-Sea  v.  White  {ante,  p.  18 ;  83  L.  T.  Rep.  408)  the 
respondent  held  certain  premises  on  a  lease  or 
licence  for  years,  and  entered  into  possession  and 
used  the  premises  as  a  shop.  At  the  end  of 
the  summer,  as  the  business  then  ceased  to  be 
remunerative,  he  locked  up  the  shop  and  left  it, 
with  the  intention  of  not  reopening  the  same  for 
business  until  the  beginning  of  the  following 
summer.  During  this  interval  he  did  not  return 
to  the  premises,  and  no  one  lived  there.  All 
the  stock  was  removed,  but  fixtures  and  some 
other  articles  were  left  there.  A  general  district 
rate  was  made  for  the  half  year,  during  the  whole 
of  which  the  shop  was  closed,  and  it  was  held 
that  the  respondent  was  in  occupation  of  the 
premises  during  the  time  they  were  so  closed, 
and  was  liable  therefore  to  pay  this  half  year's 
rate.  That  case  is  an  authority  here.  [Ridley,  J. 
referred  to  Tune  Coal  Company  v.  Wallsend  Over- 
men, 35  L.  T.  Rep.  854.]  The  only  thing  that 
prevented  these  warehouses  being  used  was  that 
there  was  no  trade  or  custom  to  use  them.  It  is 
just  the  same  as  if  no  customers  came  into  a 
shop.  They  are  ready  to  be  used  at  any  moment 
[Biqham,  J. — But  is  not  that  the  same  with  an 
empty  house?]  Tes.  But  occupation  is  a  question 
of  fact,  and  taking  away  all  the  furniture  would 
Bhow  that  there  was  no  occupation,  but  these 
warehouses  are  naturally  kept  empty.  Of  course 
I  agree  that  unless  there  is  an  occupation,  a  rate 
cannot  be  made.  The  facts  that  the  boards  were 
not  taken  down  or  the  circular  altered  are 
important  as  showing  intention.  [Bigham,  J. — 
Bat  do  the  facts  show  an  intention  to  use  the 
premises  P]  I  submit,  yes.  This  is  the  case  of  a 
place  that  must  be  kept  empty.  The  fact  that 
there  are  no  chattels  here  is  no  element  in  this 
case.  [Bigham,  J. — The  question  seems  to  be 
whether  the  mere  expression  of  intention  not  to 
use  is  sufficient]  I  submit  that  is  so,  and  the 
intention  expressed  here  is  not  any  more  than 
that  in  Mayor  of  Southend-on-  Sea  v.  White 
(«p.),  which  was  to  go  away  and  not  occupy  for 
six  months. 

DanckwerU,  K.O.   (Tobin  with  him)   for    the 
respondents, — The  point  to  be  decided  here  is 
whether  the  magistrates  were  justified  in  finding  as 
Mao.  Cab.— Vol.  XX. 


they  did.  In  Holywell  Union  v.  Halkyn  Drainage 
Company  (71 L.  T.  Rep.  818 ;  (1895)  A.  0. 117), Lord 
HerscheU  says,  at  p.  125 :  "  The  question  whether 
a  person  is  an  occupier  or  not  within  the  rating 
law  is  a  question  of  fact,  and  does  not  depend 
upon  legal  title.  The  person  legally  possessed 
may  not  occupy.  On  the  other  hand,  a  person 
may  be  occupier  either  with  or  without  the  con- 
sent of  the  owner."  [Ridlby,  J. — But  that  does 
not  show  that  there  can  be  no  question  of  law 
upon  a  question  of  occupation.]  The  point  here 
is  as  to  the  state  of  affairs  on  the  26th  March, 
and  whether  the  facts  were  such  as  to  justify  the 
justices  in  coming  to  the  conclusion  that  they 
did.  I  say  that  there  was  evidence  to  justify 
this  conclusion,  as  all  the  goods  were  cleared  out, 
and  the  premises  were  locked  up.  In  the  case  of 
Mayor  of  Southend-upon-Sea  v.  White  (sup.), 
the  justices,  having  found  certain  facts,  held  that 
in  law  the  respondent  was  not  in  occupation  of 
the  premises  during  the  period  in  question.  In 
that  case  everything  was  left  in  the  shop  in  the 
way  of  fixtures.  Lush,  J.  in  Willing  v.  St. 
Pancras  Assessment  Committee  (37  L.  T.  Rep. 
126;  2  Q.  B.  Div.  581)  says:  u  It  is  not  easy  to 
give  an  accurate  and  exhaustive  definition  of  the 
word  '  occupier.'  Occupation  includes  possession 
as  its  primary  element,  but  it  also  includes  some- 
thing more.  Legal  possession  does  not  of  itself 
constitute  an  occupation.  The  owner  of  a  vacant 
house  is  in  possession,  and  may  maintain  tres- 
pass against  anyone  who  invades  it,  but  as  long 
as  he  leave  it  vacant  he  is  not  rateable  for  it  as  an 
occupier." 

Greer  in  reply. 

Ridley,  J. — In  this  case  we  come  to  the  con- 
clusion that  the  decision  of  the  magistrates  was 
the  correct  one.  The  question  seems  to  shape 
itself  in  the  following  way :  Certain  facts  are  set 
out  in  the  case,  from  which  facts,  which  are  not 
in  dispute,  the  magistrates  came  to  the  conclusion 
that  there  was  not  any  occupation  of  these  three 
warehouses.  Then  they  ask  us  to  decide  whether 
under  the  circumstances  there  was  such  an  occu- 

Sation  of  the  warehouses  as  to  make  the  reepon- 
ents  properly  rateable  to  the  relief  of  the  poor. 
Now,  I  think  that  mean*,  "  Is  there  a  principle  of 
law  according  to  which  we  were  compelled  to  find 
in  the  opposite  way  from  what  we  do  find  and 
what  we  did  find?  That  is  to  say,  upon  these  facts 
we  came  to  the  conclusion  that  there  was  not  an 
occupation;  but  if  the  law  says  that  upon  these 
facts  legally  and  as  a  matter  of  law  there  was, 
why  then  the  decision  must  be  reversed."  So  far  as 
it  is  a  finding  of  fact,  it  is  not  for  us  to  interfere 
with  them.  If  there  be  a  principle  of  law  which 
says  that  upon  such  facts  as  the  present  the 
warehouses  were  still  in  occupation  for  the  pur- 

Sose  of  the  poor  rate,  we  should  reverse  their 
eciBion,  but  not  otherwise.  Now,  it  lies  on  the 
appellants  to  make  out  that  there  was  this 
principle  of  law,  and  also  it  lies  upon  them  to 
show  that  there  was  occupation.  Upon  both 
the  grounds  it  lies  upon  Mr.  Pickford  to  make 
out  this  matter.  I  do  not  think  he  has  succeeded 
in  doing  so.  Perhaps  it  is  unnecessary  for  me  to 
run  through  the  facts  which  are  stated  in  this 
case,  but  shortly  stated  it  comes  to  this,  that 
three  of  the  warehouses  had  been  empty  for  a 
considerable  period,  one  from  the  14th  March 
1900,  the  other  from  Oct.  1899,  and  the  third  from 
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the  20th  March  1900.  In  June  1900  a  notice  was 
given  that  there  was  no  intention  of  using  these 
three  warehouses  for  the  full  year  to  elapse  from 
the  end  of  March  1900.  It  seems  that  upon  the 
days  in  question  which  I  have  now  mentioned,  all 
the  goods  of  every  description  had  been  removed 
from  the  warehouses,  and  that  from  those  dates 
they  had  been  locked  up  and  not  used.  It  is  true 
that  there  had  been  a  notice  which  had  been 
there  before,  which  had  been  left  at  the  end  of 
each  block  of  warehouses,  which  was  this :  "  For 
storage,  apply  to  the  Liverpool  Warehousing  Com- 
pany ' ;  that  there  was  but  one  pile  of  buildings, 
of  which  these  three  warehouses  were  portions ; 
and  upon  that  fact  reliance  is  placed  by  the 
appellants  in  seeking  to  make  out  that  there  was 
an  occupation ;  but  I  think,  as  a  matter  of  fact, 
the  proper  inference  from  these  facts  is  that  from 
the  date  at  which  the  goods  had  been  removed 
there  was  a  bond  fide  intention  by  the  warehousing 
company  not  to  use  these  three  particular  ware- 
houses during  the  year.  A  difficulty  may  arise 
upon  that  part  of  the  case  in  this  way,  that  I 
think  we  ought  to  infer  that,  if  the  trade  had 
required  it,  tbey  would  have  resumed  the  occu- 
pation and  use  of  these  warehouses.  But  that  is 
an  indefinite  date.  What  we  have  to  see  is  what 
the  state  of  things  was  at  that  time,  and  I  think 
the  proper  inference  is  that  then  and  at  that  time 
there  was  an  intention  to  abandon  and  not  to  use 
these  three  warehouses  for  that  particular  time. 
A  distinction  may  be  drawn,  perhaps,  in  that 
respect  between  this  case  and  the  one  of  Mayor  of 
Southend-on-Sea  v.  White  (ante,  p.  18 ;  83  L.  T.  Rep. 
4i)S)t  but  that  case  is  distinguishable  also  upon 
another  ground,  not  only  that  at  the  return  of 
the  season  it  was  certain  that  the  shopkeeper 
would  return,  but  also  that  he  had  left  in  that 
shop  sundry  articles  which  were  necessary  for  the 
purpose  of  carrying  on  his  trade  and  which  were 
nob  fixtures.  I  cannot  help  thinking,  on  looking 
at  that  decision,  there  may  have  been  good  reason 
for  supposing  that,  if  nothing  had  been  left  in  the 
shop  except  the  bare  fixtures,  there  might, 
although  1  do  not  say  there  would,  have  been  a 
decision  the  other  way.  Upon  these  facts  is  there 
any  principle  of  law  which  makes  it  necessary  for 
us  to  say  that  a  warehouse  so  left  intentionally 
empty  and  unused  is  in  occupation  for  the  pur- 
pose of  the  poor  rate  P  I  do  not  think  that  there 
is.  No  case  exactly  in  point  has  been  quoted,  the 
nearest  being  that  of  Mayor  of  Southend  v.  White 
(sup.)t  but  the  principle  has  been  quoted  from  a 
judgment  of  Lush,  J.  in  Willing  v.  St.  Pancras 
Assessment  Committee  (37  L.  T.  Rep.  126;  2  Q.  B. 
Div.  581),  from  which  it  would  appear,  so  far  as  I 
can  apply  that  case  to  the  present  case,  that  that 
principle  would  not  apply,  and  that  this  may  be 
treated  as  vacant  premises  in  the  same  way  as  a 
house  which  contains  nothing  in  the  way  of 
furniture  may  be  treated  as  a  vacant  house 
although  there  is  a  present  intention  to  let  it, 
and  although  there  be  a  notice  upon  the  door 
that  it  would  be  let,  if  persons  applied  to  take 
it.  In  that  case  there  would  be  a  use  and 
occupation  if  it  was  let  to  anybody.  So  in  this 
case,  if  the  intention  to  leave  the  warehouses 
unused  were  to  cease  upon  the  occasion  arising, 
there  would  then  and  there  be  an  occupation. 
That  is  apparently  a  similar  condition  of  things 
to  .that  which  would  arise  if  the  vacant  house  was 
let.    Under  the  circumstances  I  do  not  see  why 


we  should  not  apply  it  here  as  far  as  we  can,  and, 
judging  from  the  facts  found  in  this  case,  I  think 
we  ought  to  say  there  is  no  principle  of  law  which 
on  such  a  state  of  facts  compels  us  to  say 
the  warehouses  were  in  occupation.  For  these 
reasons  I  think  the  justices  were  light  in  finding 
that  there  was  none,  and  that  there  is  no  occasion 
to  send  the  case  back. 

Bioham,  J. — I  agree.  The  question  iB  whether 
upon  the  26th  March  these  warehouses  were 
occupied  so  as  to  make  them  rateable— that  is  to 
say,  were  they  occupied  by  the  respondents  for 
the  purpose  of  their  business  P  That  is,  in  my 
opinion,  a  question  of  intention— of  course  a  bond 
fide  intention — to  be  answered  with  reference  to 
the  circumstances  of  the  case ;  in  other  words,  it  is 
a  question  of  fact.  Now,  what  are  the  facts  here  ? 
The  facts  here  are  found  in  the  case.  I  need  not 
read  them.  There  are  facts  which  point  to  an  inten- 
tion not  to  occupy,  not  to  carry  on  the  business 
of  the  respondents  in  those  particular  premises. 
It  is  said  that  there  are  some  facts  which  point 
the  other  way — namely,  that  a  board  which 
probably  had  been  in  existence  for  a  very  long 
time  upon  the  block  of  the  warehouses  of  which 
these  particular  warehouses  forme  I  part,  stating 
that  application  might  be  made  to  the  respondents 
for  warehouse  room,  was  still  up.  Another  fact 
is  that  these  particular  warehouses  were  still  left 
in  the  list  on  the  circular  issued  by  the  respon- 
dents ;  and  another  fact  is  that  apparently  there 
was  some  shafting  running  through  these  ware- 
houses, connected  with  other  warehouses  which 
were  in  use,  used  for  the  purpose  of  the  hoisting 
gear  in  the  warehouses,  and  that  this  shafting 
revolved  in  the  unused  warehouses  when  the 
8b af ting  was  being  used  for  the  purpose  of  the 
warehouses  where  the  work  was  going  on.  But 
all  that  amounts  merely  to  this,  that  there  were 
facts  on  the  one  hand  and  facts  on  the  other  hand. 
It  was  for  the  magistrates  to  say  what  conclusion 
of  fact  they  drew  from  all  these  particular  cir- 
umBtances.  They  came  to  the  conclusion  that  the 
facts  did  not  justify  them  in  finding  that  there 
was  any  occupation  of  these  warehouses  on  the 
26th  March.  For  my  own  part*  although  it  is  not 
necessary  that  I  should  say  anything  about  it,  1 
agree  with  them.  I  think  there  was  no  occupa- 
tion in  point  of  fact  upon  the  26th  March,  and 
that  therefore  the  respondents  were  entitled  as 
a  matter  of  fact  to  succeed  before  the  magistrates. 
But,  aH  I  say,  I  do  not  think  that  is  a  matter  for 
us  to  decide.  The  question  we  have  to  decide  is 
whether  there  were  facts  before  the  magistrates 
which  could  justify  them  in  coming  to  the  con- 
clusion to  which  they  did.  In  my  opinion  there 
were.  There  was  ample  evidence  in  the  facts  to 
show  that  there  was  in  fact  no  occupation  of  these 
premises  upon  the  26th  March  by  the  respondents 
for  the  purpose  of  their  business,  and  therefore 
I  agree  with  my  brother  that  this  appeal  must  be 
dismissed. 

OVEEBEEB8  OP   BOOTLE   V.  J.   AND  T.  WEB8TBR. 

Case  stated  by  justices  upon  a  complaint  claim- 
ing poor  and  police  rates. 

The  respondents  were  the  lessees  of  six  ware- 
houses in  Bootle,  the  lease  of  which  expired  at 
the  end  of  the  year  1900,  and  the  respondents  did 
not  at  the  time  of  the  rate  intend  to  apply  for  a 
renewal. 
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They  were  rated  and  assessed  separately  in 
respect  of  each  of  the  warehouses. 

The  rate  was  made  on  the  26th  March  1900. 
On  the  5th  Jan.  1900  the  respondents  gave  notice 
to  the  appellants  that  one  of  the  warehouses  was 
empty  and  untenanted,  and  that  they  claimed  to 
be  exempt  from  rates  in  respect  thereof. 

In  the  coarse  of  the  respondents'  business  the 
warehouses  in  question  were  let  sometimes  by 
space  and  sometimes  by  single  tenancies  for 
separate  warehouses,  and  the  amount  of  space 
vacant  varied  with  the  amount  of  storage. 

The  respondents  carried  on  their  usual  business 
in  the  other  five  warehouses. 

They  issued  cards  in  connection  with  their 
business,  and  the  empty  warehouse  was  advertised 
on  such  cards. 

The  warehouse  bad  been  empty  since  the  5th 
Jan.  1900,  on  which  day  the  last  of  the  goods 
stored  therein  had  been  removed  in  the  ordinary 
course  of  business,  and  no  goods  had  been  stored 
therein  since,  but  the  respondents  had  tried  to  let 
it  by  notice  on  the  warehouse,  but  owing,  however, 
to  the  state  of  trade  they  had  not  succeeded  in 
:so. 


It  was  contended  by  the  appellants  that  by 
reason  of  the  above  facts,  which  were  proved  and 
admitted,  the  respondents  were  in  occupation  of 
the  warehouse,  and  were  properly  rated  in  respect 
thereof,  as  well  as  the  remaining  five  warehouses. 

On  behalf  of  the  respondents  it  was  contended 
that,  inasmuch  as  they  had  closed  the  warehouse 
and  had  given  notice  to  the  appellants  thereof 
before  the  26th  March  1900  when  the  rate  was 
made,  and  as  the  warehouse  remained  closed  and 
untenanted,  they  were  not  liable  to  be  rated  in 
respect  thereof. 

The  justices  were  of  opinion  that  these  facts 
did  not  afford  evidence  of  such  occupation  as 
would  make  the  respondents  liable  in  respect  of 
this  warehouse,  and  they  dismissed  the  complaint 
so  far  as  it  referred  to  the  same. 

Pickford,  K.C.  and  Greer  for  the  appellants. 
Danckwerts,  K.C.  and  Tobin  for  the  respondents. 

Ridley,  J. — I  think  this  case  is  the  same  as 
the  other.  I  do  not  find  anything  to  distinguish 
it  from  the  former  decision.  Therefore  the  3udg- 
ment  must  be  to  the  same  effect. 

Bioham,  J. — Perhaps  it  is  not  so  strong  as  the 
other  one,  but  the  same  reasoning  applies. 

Appeals  dismissed. 

Solicitors :  for  the  overseers,  Sharpe,  Parker, 
and  Co.,  for  Cleaver,  Rolden,  and  Co.,  Liverpool ; 
for  the  Warehousing  Company,  Hill,  Dickinson, 
and  Co.,  Liverpool ;  for  J.  and  T.  Webster,  Layton, 
Kelly,  and  Lay  ion,  Liverpool. 


Thursday,  June  6, 1901. 

(Before  Ridley  and  Bioham,  JJ.) 

Pym  (app.)  v.  W1L8HEB  (resp.).  (a) 

Vaccination — Child  born  before  the  1st  Jan.  1899 
—Application  of  statute — Condition  precedent — 
Vaccination  Act  1867  (30  &  31  Vict  c.  84),  s.  31 
— Vaccination  Act  1898  (61  &  62  Vict.  c.  49), 
*.1(3),2. 

Where  proceedings  are  taken  under  sect.  31  of  the 

(a)  Beported  by  W.  db  B.  Hebbrbt,  Eeq.,  Barrister-at-Law. 


Vaccination  Act  1867  in  respect  of  a  child  born 
before  the  coming  into  operation  of  the  Vacci- 
nation Act  1898,  compliance  with  the  provisions 
in  sect.  1,  sub-sect.  3,  of  the  Act  of  1898  is  not  a 
condition  precedent. 
The  provisions  of  sect.  2  of  the  Vaccination  Act 
18y8  apply  to  the  case  of  children  born  before 
the  coming  into  operation  of  that  Act. 

Case  stated  upon  an  information  laid  by  the 
appellant  against  the  respondent  under  sect.  31 
ot  30  &  31  Vict.  c.  84. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted  : — 

The  respondent  was  the  father  of  the  child, 
which  wasDorn  on  the  18th  Aug.  1897,  and  he  had 
received  on  the  23rd  Oct.  1900  a  copy  of  the 
notice  requiring  him  to  have  the  child  vacci- 
nated within  fourteen  days,  and  also  a  prior 
notice  to  the  same  effect,  and  the  child  had 
not  been  vaccinated.  It  was  also  admitted  that 
these  notices  were  tbe  only  ones  that  had  been 
given,  and  the  notice  of  the  public  vaccinator 
of  the  district  to  the  parent  of  the  child  to  visit 
the  home  of  the  child  as  prescribed  by  sect.  1  (3) 
of  the  Vaccination  Act  1898  had  not  been  given, 
and  also  that  the  public  vaccinator  had  not 
visited  the  home  of  the  child  and  offered  to 
vaccinate  the  child  with  glycerinated  calf  lymph 
or  otherwise  as  required  by  that  section. 

It  was  contended  on  behalf  of  the  appellant 
that  the  child  having  been  born  before  the 
coming  into  operation  of  the  Vaccination  Act 
1898 — i.e.,  the  1st  Jan.  1899 — the  respondent  did 
not  come  within  sect.  1  (3)  of  that  Act  in  respect 
of  the  child. 

It  was  also  contended  on  behalf  of  the  appel- 
lant that  under  sect.  31  of  30  &  31  Vict.  c.  84, 
unless  the  respondent  proved  some  reasonable 
excuse  to  have  his  child  vaccinated,  an  order  to 
vaccinate  mnet  be  made. 

For  the  respondent  it  was  contended  that  the 
Vaccination  Acts  1867  to  1898  must  be  read 
together  as  one  Act,  and  that  sect.  1  (3)  of  the 
Act  of  1898  applied  to  all  children,  whether  born 
before  or  after  the  coming  into  operation  of  that 
Act,  in  all  cases  where  the  proceedings  are  taken 
alleging  default  to  have  arisen  after  the  1st  Jan. 
1899. 

The  justices  were  of  opinion  that  the  Vaccina- 
tion Acts  1867  to  1898  are  to  be  read  as  one  Act 
so  far  as  the  provisions  thereof  are  not  expressly 
repealed,  and  also  that  the  notice  of  the  vaccina- 
tion officer,  dated  the  23rd  Oct.  1900,  before  men- 
tioned, was  expressed  to  be  given  under  the  Acts 
1867  to  1898,  and  that  in  the  Vaccination  Act 
are  no  words  which  can  be  construed  as  not 
to  children  born  before  the  passing  of 


that  Act  except  in  sect.  2  (2),  which  contains 
Bpeoial  provisions  as  to  children  born  before  the 
passing  of  the  Act.  They  were  also  of  opinion 
that  the  provisions  of  sect.  1  (3)  of  the  Act  of 
1898  were  imperative  and  not  optional,  and  were 
therefore  a  condition  precedent  to  an  application 
for  an  order  under  sect.  31  of  the  Vaccination 
Act  1867,  and  upon  the  facts  before  them  they  did 
not  see  fit  to  mike  an  order. 
They  therefore  dismissed  the  summons. 

Etherington  Smith  for  the  appellant. — There 
is  nothing  in  the  Vaccination  Act  1898  to  show 
that  the  visit  of  the  public  vaccinator  under 
sect.  1  (3)  of  that  statute  is  a  condition  precedent 
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to  proceedings  under  sect.  31  of  the  Vaccination 
Aot  1867.  The  respondent  was  in  default  on  the 
1st  Jan.  1899,  at  which  date  the  Vaccination  Aot 
1898  came  into  operation.  A  notice  having  been 
served  under  the  Act  of  1867,  it  was  not  necessary 
to  serve  another,  or  to  visit  the  home  of  the  child 
under  sect.  1  (3)  of  the  Act  of  1898.  The  pro- 
visions of  the  later  statute  do  not  apply  to 
children  born  before  the  coming  into  operation 
of  that  Act. 
The  respondent  did  not  appear. 

Ridley,  J. — As  the  case  stands,  although  I 
should  like  to  have  heard  an  argument  on  behalf 
of  the  respondent,  I  have  come  to  the  conclusion 
that  the  justices  were  wrong  and  they  might  have 
made  the  order  asked  for  by  the  appellant 
Sect.  1  (3)  of  the  Vaccination  Aot  1898  is  part  of  the 
general  provisions  of  the  Aot.  1  think  that  that 
sub-section  would  probably  apply  in  the  case  of  a 
child  born  before  the  passing  of  the  Act  This 
seems  to  be  likely,  because  sect.  2  (2)  says  that  in 
the  application  of  that  section — viz.,  sect.  2 — to  a 
child  born  before  the  passing  of  the  Act  there 
shall  be  substituted  for  the  period  of  four  months 
from  the  birth  of  the  child,  the  period  of  four 
months  from  the  passing  of  the  Aot  It  assumes 
that  that  section,  which  is  the  section  which 
exempts  from  penalties  anv  persons  who  satisfy 
the  justices  that  they  conscientiously  believe  that 
vaccination  would  be  prejudicial  to  the  health  of 
the  child,  would  apply  in  the  case  of  a  child  born 
before  the  passing  of  the  Act  It  seems  probable 
that  the  same  would  be  the  case  as  regards  sect.  1. 
But  I  find  a  difficulty  in  saving  that  the  provi- 
sion of  sub-sect  3  requiring  the  public  vaccinator 
to  visit  the  home  of  the  child  is  a  condition  pre- 
cedent to  proceedings  taken  under  sect.  31  of  the 
Vaccination  Act  1867.  The  Act  of  1898  is  no 
doubt  a  statute  meant  to  be  beneficial  to  parents, 
but  it  does  not  say  that  before  proceedings  are 
taken  under  sect  31  it  must  be  shown  that  the 
public  vaccinator  has  visited  the  home  of  the 
child.  The  justices  seem  to  have  thought  that 
such  a  visit  was  a  condition  precedent,  and  in  so 
holding  I  think  they  were  wrong. 

Bigham,  J.  concurred.  Appeal  dUcwed. 

Solicitors:  Gibson,  Weldon,  and  Bilborough,  tor 
George  Pym,  Belper. 

June  6  and  12, 1901. 
(Before  Ridley  and  Biqham,  JJ.) 
Elliott  (app.)  v.  Pilches  (reap.),  (a) 
Adulteration  —  Milk  —  Warranty —  Contract  for 
future   deliveries — Application  of  warranty  to 
particular  deliveries— 'Sale  of  Food  and  Drugs 
Act  1875  (38  &  39  Vict.  c.  63),  ss.  9,  26. 

Sect.  25  of  the  Sale  of  Food  and  Drugs  Act  1875 
cannot  apply  to  the  offence  of  abstracting  from 
an  article  of  food,  with  the  intent  that  the  same 
may  be  sold  in  its  altered  state  without  notice, 
any  part  of  it  so  as  to  affect  injuriously  its 
quality,  substance,  or  nature,  created  by  sect.  9 
of  that  Act.  It  applies  to  the  other  offence 
created  by  that  section — namely,  of  selling  the 
article  so  altered  without  making  disclosure  of 
the  alteration. 

A  general  warranty  in  writing  contained  in  a  con' 

(a)  Reported  by  W.  si  B.  Hbbbult,  Eaq„  Barri*ter-»t-Law. 


tract  for  future  deliveries  of  milk  is  sufficient  to 
satisfy  sect.  25  of  the  Sale  of  Food  and  Drugs 
Act  1875.  It  is  not  necessary  to  show  on  the 
face  of  the  warranty  that  it  applies  to  the  par- 
ticular sale  of  milk,  as  it  is  sufficient  to  show  the 
connection  by  evidence.  The  section  does  not 
require  a  specific  warranty  with  each  particular 
sate  of  milk. 

Laidlaw  v.  Wilson  (1894)  1  Q.  B.  7 4)  followed. 

Robertson  v.  Harris  (82  L.  T.  Rep.  536)  not 
followed. 

Harris  v.  May  (12  Q.  B.  Div.)  dissented  from. 

Case  stated  upon  an  information  preferred  by 
the  appellant  against  the  respondent  under  sect.  9 
of  the  Sale  of  Food  and  Drugs  Act  1875,  charging 
him  that  he,  having  in  his  possession  a  certain 
article  of  food  called  milk,  unlawfully  and  with 
intent  that  the  same  should  be  sold  in  its  altered 
state  without  notice,  abstracted  from  such  article 
of  food  a  part  of  it,  so  as  to  affect  injuriously  its 
quality. 

At  the  hearing  it  was  proved  on  behalf  of  the 
appellant  that  on  the  20th  July  1900  he  purchased 
a  pint  of  milk  from  the  manager  of  the  respondent 
in  the  prescribed  manner,  and  submitted  a  third 
part  to  the  public  analyst,  who  duly  gave  his 
certificate  of  the  analysis,  which  he  proved. 

The  respondent  wrote  to  the  appellant,  inclosing 
a  copy  of  the  warranty  he  had  received  from  the 
persons  from  whom  he  had  bought  the  milk, 
which  was  as  follows : 

To  Mr.  A  B.  Piloher,  trading  as  the  King-street  Dairy 
Company,  Margate. — We  hereby  warrant  that  eaoh  and 
every  supply  of  milk  sent  by  ns  shall  be  new  milk 
unadulterated  and  with  all  its  cream. — July  29, 
1899.     .    .    . 

He  also  sent  notice  of  his  intention  to  rely  upon 
such  warranty  within  the  time  prescribed  by 
sect.  20  of  the  Sale  of  Food  and  Drugs  Act  1875. 

The  vendor  of  the  milk  deposed  to  having  made 
a  verbal  contract  with  the  respondent  in  Jan.  1897 
to  supply  him  with  milk  for  the  King-street 
Dairy,  and  said  that  the  contract  had  continued 
up  to  the  present  time  without  suspension,  and 
that  he  had  continuously  supplied  the  dairy  with 
daily  quantities ;  that  he  haa  given  the  written 
warranty  in  July  1899  at  the  respondent's  request; 
and  that  the  warranty  was  still  in  force  and 
applied  to  the  milk  supplied  to  the  respondent 
on  the  20th  Julv. 

The  justices  found  as  facts  that  the  milk  sold 
to  the  appellant  on  the  20th  July  was  the  milk 
supplied  to  the  respondent  under  the  contract 
and  warranty,  and,  considering  that  the  respon- 
dent had  proved  to  their  satisfaction  the  matters 
mentioned  in  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act  1875,  they  discharged  him  from  the 
prosecution. 

A  case  was  applied  for  by  the  appellant  upon 
the  following  points  of  law :  (1)  That  the  warranty 
formed  no  part  of  the  contract;  (2)  that  there 
was  nothing  to  show  on  the  face  of  it  that  the 
warranty  applied  to  the  particular  sale  of  milk  on 
the  20th  July;  and  (3)  that  there  must  be  a 
specific  warranty  with  eaoh  sale  of  milk. 

The  justices,  after  hearing  the  evidence  on  oath 
in  proof  of  such  warranty  being  then  in  force  and 
on  the  admission  on  oath  of  liability  thereunder 
being  ^iven  by  the  wholesale  dealer,  came  to  the 
conclusion  that  the  validity  of  such  warranty  was 
a  question  of  fact  only  and  that  no  question  of 
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law  arose  thereon,  and  that  in  these  circumstances 
the  wholesale  dealer  was  liable  under  his  war- 
ranty,  and  they  dismissed  the  information  on 
these  grounds. 

Tbe  question  arising  upon  the  above  statement 
is  whether  the  warranty  was  a  good  defence  to 
the  information. 

Btuctrt  Sankey  for  the  appellant. 
The  respondent  did  not  appear. 

June  12. — Bioham,  J. — In  this  case  an  informa- 
tion  was    laid   by   the   appellant   against   the 
respondent  under  sect.  9  of  the  Sale  of  Food  and 
Drugs  Act  1875.    Now,  that  section  provides  that 
no  person  shall,  with  the  intent  that  the  same 
may  be  sold  in  its  altered  state  without  notice, 
abstract  from  an  article  of  food  any  part  of  it  so 
as  to  affect  injuriously  its  quality,  substance,  or 
nature,  and  no  person  shall  sell  any  article  so 
altered  without  making  disclosure  of  the  altera- 
tion, under  a  penalty  in  each  case  not  exceeding 
202.    It  is  with  the  first  offence  created  by  the 
section  that   the   respondent   is   charged.    The 
information  is  "that  on  the  20th  July  1900,  at 
the  parish  of  St.  John  the  Baptist,  and  in  the 
said  borough,  having  in  his  possession  a  certain 
article  of  food  called  milk,"  the  respondent  "  un- 
lawfully did,  with  intent  that  the  same  should  be 
sold  in  its  altered  state  without  notice,  abstract 
from  such  article  of  food  a  part  of  it  so  as  to 
affect  injuriously  its  quality.      The  section,  it  is 
to  be  observed,  in  addition  to  the  words  which  are 
followed  in  the  information,  says  that  no  person 
shall  sell  the  article  so  altered  without  making 
a  disclosure  of  the  alteration.    That  is  another 
offence,  and  with  which  the  respondent  is  not 
charged.    He  is  only  charged  under  the  first  part 
of  the  section.    The  question  we  are  here  asked 
to  decide  is  whether,  under  the  circumstances  set 
out  in  the  case,  the  respondent  has  brought  him- 
self within  the  protection  provided  by  sect.  25  of 
the  Sale  of  Food  and  Drugs  Act  1875.    By  that 
section,  if  the  defendant  in  any  prosecution  under 
that  Act  proves  to  the  satisfaction  of  the  justices 
that  he  has  purchased  the  article  in  question  as 
the  same  in  nature,  substance,  and   quality  as 
that  demanded  of  him  by  the  prosecutor,  and 
with  a  written  warranty  to  that  effect ;  that  he 
had  no  reason  to  believe  at  the  time  when  he  sold 
it  that  the  article  was  otherwise;  and  that  he  sold 
it  in  the  same  state  as  when  he  purchased  it,  then 
he  is  to  be  discharged  from  the  prosecution.   The 
only  point  we  have  to  consider  is  whether  one 
part  of  the  section  has  been  complied   with — 
that  is,  that  relating  to  the  written  warranty. 
We  are  to  assume  that  the  other  parts  of  the 
section  have  been  complied  with.     For  myself 
I  do  not   believe   that  sect.  25  has  anything 
to  do  with  the  offence  with  which  the  respon- 
dent is  charged.      That   section   only   applies 
to  a  sale,  and   in  my  opinion  does   not  relate 
to  the    offence    with    which    the    respondent 
is  charged  here  at  all.    The  Act  creates  several 
offences.    Sects.  3  and  4  prohibit  the  mixing,  &c, 
of  any  food  or  drug  with  injurious  ingredients, 
and  the  selling  the  same.    It  is  to  be  noticed  that 
those  sections  also  create  the  offence  of  selling 
the  article  when  mixed,  and  by  sect.  5  it  is  pro- 
vided that    no  one  shall   be  convicted   under 
those  sections  in  respect  of  the  sale  of  any  article 
of  food  or   any  drug  if  he  shows  absence  of 
knowledge,  and  that  he  could  not  with  reasonable 


diligence  have  obtained  that  knowledge.  In  my 
opinion  sect.  25  does  not  apply  to  offences  under 
those  sections.  Sect  6  makes  it  an  offence  to  sell 
to  the  prejudice  of  the  purchaser  any  article  of 
food  which  is  not  of  the  nature,  substance,  and 
quality  of  that  demanded  by  the  purchaser. 
Sect.  25  does  apply  to  that  section,  and  also  to 
sect.  7,  which  forbids  the  sale  of  any  compound 
article  of  food  or  compounded  drug  which  is  not 
composed  of  ingredients  in  accordance  with  the 
demand  of  the  purchaser.  But  the  offences 
under  sect.  9  are  different,  and  here  the  offence 
charged  is  not  selling,  but  abstracting  from  the 
article  of  food  a  part  of  it  so  as  to  injuriously 
affect,  its  quality  with  the  intent  that  it  should  be 
sold  in  its  altered  state.  In  the  case  stated  there 
is  nothing  to  show  that  the  man  did  anything  of 
the  kind.  Although  I  am  of  opinion  that  sect.  25 
does  not  apply,  I  propose  to  deal  with  the  case 
as  if  it  did.  The  points  raised  by  the  appellant 
are :  (1)  That  the  warranty  formed  no  part  of  the 
contract ;  (2)  that  there  was  nothing  to  show  on 
the  face  of  it  that  the  warranty  applied  to  the 
particular  sale  of  milk  on  the  20th  July ;  (3)  that 
there  must  be  a  specific  warranty  with  each 
delivery  of  milk.  The  facts  are  set  out  in  the 
case.  It  appears  that  the  respondent  began 
purchasing  milk  from  the  original  vendor  in  1897, 
having  milk  delivered  day  by  day  probably  in 
such  circumstances  that  a  promise  to  pay  arose 
each  time  the  milk  was  received.  Then  in  July 
1899  he  obtained  from  his  vendor  a  warranty  in 
these  terms :  "  We  hereby  warrant  that  each  and 
every  supply  of  milk  sent  by  us  to  you  shall  be 
new  milk  unadulterated  and  with  aU  its  cream." 
It  was  found,  as  a  fact,  aud  no  doubt  on  sufficient 
evidence,  that  the  milk  sold  by  the  respondent  to 
the  appellant  was  milk  delivered  by  the  original 
vendor  under  the  contract  to  which  this  warranty 
applied.  The  original  vendor  himself  appears  to 
have  been  called  and  to  have  stated  that  the  milk 
in  question  was  milk  he  intended  to  deliver  under 
the  contract.  I  agree  that  it  is  not  sufficient  for 
the  vendor  to  come  forward  and  say  it  was 
intended  to  deliver  the  milk  under  the  contract 
containing  the  warranty.  It  must  appear  that 
the  delivery  was  in  fact  under  the  warranty.  But 
here  that  fact  is  found.  Sect.  25  requires  that  the 
accused  should  prove  to  the  satisfaction  of  the 
justices  that  he  purchased  the  article  as  the  same 
in  nature,  substance,  and  quality  as  that  demanded 
by  the  prosecutor,  and  with  a  written  warranty  to 
that  effect.  That  the  respondent  has  proved,  for 
he  proved  that  he  bought  under  a  warranty 
applying  to  the  particular  milk  in  question.  No 
one  can  doubt  that  if  the  respondent  had 
brought  an  action  against  his  vendor  for  a 
breach  of  the  warranty  he  would  have  succeeded. 
It  is  said  that  this  is  not  sufficient,  and  certain 
authorities  are  relied  on.  The  first  one  is  a  case  of 
Harris  v.  May  (12  Q.  B.  Div.  97),  where  the  infor- 
mation was  laid  under  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875,  a  section  to  which  sect.  25 
applies.  It  was  there  proved  that  the  milk  had 
been  supplied  to  the  appellant  under  a  written 
contract  dated  the  24th  March  1883,  and  made 
between  the  vendor  of  the  one  part  and  the 
appellant  of  the  other  part,  whereby  the  vendor 
agreed  to  sell  to  the  appellant  "eighty-six  im- 
perial gallons  of  new  and  pure  milk  each  and 
every  day  for  six  months  commencing  the  25th 
March."    The  sale  in  respect  of  which  the  infor- 
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mation  was  laid  was  on  the  12th  April.  It  is 
suggested  there  that  goods  to  he  delivered  in  the 
future  are  not  within  a  former  written  warranty 
at  all.  There  the  contract  and  the  warranty 
were  made  many  days  before  the  actual  sale 
which  was  the  subject  of  the  prosecution.  Lord 
Coleridge,  O.J.  in  his  judgment  says  :  "  I  enter- 
tain no  doubt  on  this  matter.  I  am  of  opinion 
that  the  contract  relied  on  by  the  appellant  is  not 
a  written  warranty  within  the  meaning  of  the 
Aot.  ...  It  seems  clear  that  the  Legislature 
meant  that  a  person  seeking  to  protect  himself 
against  the  penalty,  and  wishing  to  make  himself 
perfectly  safe  in  respect  of  the  sale  of  a  specific 
article,  must  show  that  he  had  a  proper  specific 
warranty  in  writing  in  respect  of  that  article  from 
his  vendor.  The  appellant  here  has  not  shown 
that.  It  is  possible  that  he  may  have  had  a  parol 
statement  amounting  to  a  warranty  from  his 
vendor  each  morning  that  the  milk  was  supplied, 
but  that  would  not  be  sufficient  to  comply  with 
the  requirements  of  the  Act."  The  Chief  Justice 
at  the  beginning  of  his  judgment  says  that  an 
action  for  breach  of  warranty  could  be  brought 
on  the  contract,  and,  that  being  so,  he  must  have 
considered  it  a  proper  warranty.  It  was  there 
specific  and  in  writing.  It  is  suggested  that  the 
warranty  should  be  affixed  to  the  article  or 
package,  or  at  any  rate  must  specifically  refer  to 
each  article ;  but  I  ask,  Where  in  the  statute  does 
it  appear  that  such  a  cumbersome  procedure  is 
required  P  Who  is  to  do  it  ?  When  or  how  is  it 
to  be  done  P  Is  the  vendor  or  the  purchaser  to 
affix  itP  I  see  nothing  in  the  Act  that  requires 
anything  of  the  sort.  The  Act  requires  that  the 
purchaser  should  have  bought  the  article  in  ques- 
tion as  the  same  in  nature,  substance,  and  quality 
as  that  demanded  of  him  by  the  prosecutor  and 
with  a  written  warranty  to  that  effect,  and  that 
he  had  no  reason  to  believe  at  the  time  when  he 
sold  the  article  that  it  was  otherwise,  and  that  he 
sold  it  in  the  same  state  as  he  purchased  it. 
Those  are  all  the  requisites  of  the  statute,  and. 
those  having  been  fulfilled,  I  am  at  a  loss  to 
understand  why  that  case  was  so  decided.  The 
next  case  is  that  of  Farmers  and  Cleveland  Dairy 
Company  v.  Stevenson  (63  L.  T.  Rep.  776),  where 
the  appellants  were  convicted  of  having  sold  milk 
not  of  the  nature,  substance,  and  quality  de- 
manded. They  proved  that  they  had  bought  the 
milk  under  a  written  contract  with  the  vendor 
bv  which  they  were  to  have  a  daily  supply  for 
six  months.  By  the  contract  the  vendor  war- 
ranted each  and  every  supply  of  milk  delivered 
under  the  contract  to  be  pure,  genuine,  and  new 
milk  unadulterated  and  with  all  its  cream  on. 
The  milk  was  delivered  in  London  in  cans,  to  each 
of  which  a  label  was  attached  stating  the  quantity 
in  each  can  of  "  warranted  genuine  new  milk  with 
all  its  cream  on."  In  my  opinion  that  last  fact 
does  not  make  the  least  difference.  Stephen,  J. 
says  at  p.  72 :  "I  agree  that  in  the  case  before  us 
there  is  such  a  warranty  by  the  producer  as  to 
protect  the  purchaser.  In  the  agreement  there 
was  a  written  warranty  that  the  milk  to  be 
delivered  was  to  be  pure,  genuine,  and  new  milk 
unadulterated  and  with  all  its  cream  on,  and  the 
fact  that  the  milk  was  not  to  be  delivered  all  at 
one  time  does  not,  to  my  mind,  make  any  dif- 
ference." Stephen,  J.  states  there  what  I  believe 
the  law  to  be.  In  Laidlaw  v.  Wilson  (1894) 
1  Q.  B.  74)  the  respondent  entered  into  a  contract 


with  the  manufacturers  on  the  17th  Dec.  1892  as 
follows:  "We  have  this  day  sold  to  yon  three 
tons  KUvert's  pure  lard  for  delivery  to  end  of  Jan. 
1893."  A  parcel  of  the  lard  was  delivered  on  the 
23rd  Deo.  which  turned  out  to  be  adulterated. 
On  a  prosecution  under  sect.  6  it  was  held  that 
the  contract  of  the  17th  Dec.  contained  a  sufficient 
warranty  of  purity  in  respect  of  the  specific  parcel 
of  the  z3rd  Dec.  to  satisfy  sect.  25,  and  so  the 
respondent  was  entitled  to  be  discharged  from  the 
prosecution.  It  became  necessary  to  distinguish 
Harris  v.  May  (sup.),  and  Charles,  J.  attempted 
to  do  it.  In  my  opinion  they  cannot  be  dis- 
tinguished one  from  another  because  they  are  in 
direct  conflict,  but  Charles,  J.  did  attempt  to 
draw  a  distinction.  He  says  with  reference  to  the 
invoice:  "I  decide  the  present  case  upon  the 
construction  which  is  to  be  put,  not  upon 
the  invoice  of  the  23rd  Deo.,  but  upon 
the  contract  of  the  17th  Dec."  Then  he 
goes  on  to  deal  with  Harris  v.  May,  and 
says:  "There,  no  doubt,  Lord  Coleridge,  C.J., 
at  the  commencement  of  his  judgment,  said  that, 
in  his  opinion,  the  contract  relied  on  by  the 
defendant  was  not  a  written  warranty  within  the 
meaning  of  the  Act.  But  on  looking  at  his  judg- 
ment as  a  whole,  I  think  that  what  he  realty 
meant  was  that  it  was  not  such  a  warranty  as 
would  cover  the  specific  delivery  of  milk  on  the 
12th  April,  in  the  absence  of  some  written  evi- 
dence that  that  specific  delivery  was  made  under 
the  contract."  But  what  he  says  there  is  clearly 
not  what  Lord  Coleridge  meant  The  two  cases 
cannot  be  distinguished.  As  I  have  said,  they 
are  in  direct  conflict.  Charles,  J.  then  goes  on : 
"  In  the  present  case  there  is  evidence  that  the 
particular  parcel  of  lard  was  delivered  under  the 
contract,  the  delivery  having  been  accompanied 
by  an  invoice  which  describes  the  lard  in  the  same 
terms  as  those  contained  in  the  contract.  The 
invoice,  however,  is  material,  not  as  itself  contain- 
ing a  warranty  of  purity,  but  as  earmarking  the 
particular  parcel  as  having  been  delivered  under 
a  contract  in  which  a  written  warranty  of  purity 
was  contained  "  If  by  that  Charles,  J.  meant  to 
say  that  there  must  be  something  in  writing  to 
earmark  the  particular  article,  I  dissent  from  that 
proposition.  Wright,  J.  in  Laidlaw  v.  Wilson 
says :  "  The  word  '  pure '  in  the  contract  of  the 
17th  Dec.  amounts  to  an  agreement  as  an 
essential  part  of  the  contract  that  the  lard 
supplied  should  be  pure,  and  that  is,  in  my 
opinion,  a  sufficient  warranty  of  its  purity  within 
the  meaning  of  the  section.  The  only  other  case 
is  that  of  Robertson  v.  Harris  (82  L.  T.  Rep.  536; 
(1900)  2  Q.  B.  117),  and  it  was  there  held  that, 
even  if  the  written  agreement  amounted  to  a 
warranty  within  the  meaning  of  sect.  25,  there 
must  be  some  evidence  in  writing  to  show  that 
the  particular  milk  sold  to  the  appellant  was 
purchased  with  that  warranty,  and:  that  in  the 
absence  of  that  evidence  the  agreement  afforded 
no  defence,  following  the  suggestion  of  Charles,  J. 
in  Laidlaw  v.  Wilson  (sup.)  as  to  what  Lord  Cole- 
ridge, C.J.  meant  in  Harris  v.  May  [sup.),  that 
there  must  be  something  to  identify  the  article 
with  the  warranty.  I  find  nothing  in  the  statute 
to  justify  placing  such  an  onerous  condition  on 
either  the  vendor  or  the  purchaser.  The  view 
that  I  take  is  that  Laidlaw  v.  Wilson  (sup.)  is 
right,  and  that  it  is  in  direct  conflict  with  Earru 
v.  May,  and  that  it  is  the  authority  that  we  ought 
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to  follow  in  the  present  case.  Assuming  sect.  25 
applies  to  this  case,  I  think  that  the  respondent 
has  brought  himself  within  its  protection.  As  to 
the  specific  questions  we  have  to  answer,  I  think 
that  the  warranty  did  form  part  of  the  contract ; 
that  it  is  not  necessary  to  show  on  the  face  of  the 
warranty  that  it  applied  to  the  particular  sale  of 
milk,  as  it  is  sufficient  to  show  the  connection  by 
evidence;  and  that  the  statute  does  not  require 
that  there  must  be  a  specific  warranty  with  each 
sale  of  milk.  It  requires  nothing  of  the  kind.  It 
merely  requires  that  the  article  should  be  sold 
with  a  warranty.  I  think  the  appeal  must  be 
dismissed. 

Ridley,  J. — I  agree  with  my  brother  Bigham. 
It  is  necessary  for  me  just  to  add  a  few  words  as 
I  was  a  party  to  the  decision  in  Robertson  v.  Harris 
{M  sup.).  In  Laidlaw  v.  Wilson  there  was  an 
invoice,  and  Charles,  J.  in  dealing  with  it  said 
that  it  could  be  treated  as  written  evidence  con- 
necting the  warranty  found  in  the  contract  wirh 
the  sale  of  that  particular  consignment.  Bis 
words  were:  "In  the  present  case  there  is  evi- 
dence that  the  particular  parcel  of  lard  was 
delivered  under  the  contract,  the  delivery  having 
been  accompanied  by  an  invoice  which  describes 
the  lard  in  the  same  terms  as  those  contained  in 
the  contract.  The  invoice,  however,  is  material, 
not  as  itself  containing  the  warranty  of  purity, 
but  as  earmarking  the  particular  parcel  as  having 
been  delivered  under  a  contract  in  which  a  written 
warranty  of  purity  was  contained."  He  inter- 
preted the  judgment  of  Lord  Coleridge  in  Harris 
y.  May  as  proceeding  upon  this — that  there  must, 
in  order  to  satisfy  this  section  of  the  statute,  be 
'*  some  written  evidence  that  the  specific  delivery 
was  made  under  the  contract."  I  adopted  what 
he  said.  At  the  present  moment  I  think  Laidlaw 
v.  Wilson  was  rightly  decided,  and  that  Robertson 
v.  Harris  was  not  necessarily  wrong.  The  head- 
note  in  the  Law  Journal  report  is  correct  in  law, 
though  possibly  not  so  accurate  a  summary  of 
the  decision  as  the  headnote  in  the  Law  Reports, 
which,  on  the  other  hand,  in  my  opinion,  is  wrong 
m  law,  for  it  states  as  the  reason  of  that  decision 
the  principle  with  which  I  do  not  agree — namely, 
that  in  order  to  satisfy  the  statute  there  must  be 
some  written  invoice  to  connect  the  warranty 
contained  in  the  contract  with   the  particular 
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Thursday,  June  20,  1901. 

(Before  Ridley  and  Bigham,  JJ.) 

Matthews  (app.)  v.  Stbachan  (resp.). 

Public  Health  —  Drain  —  Effectual  drainage  of 
house  —  Requirements  for  drainage  scheme — 
Public  Health  Act  1875  (38  &  39  Vict.  c.  54), 
t.25. 

AU  that  the  local  authority  are  entitled  to  consider 
under  sect.  25  of  the  Public  Health  Act  1875,  is 
whether  the  drain  is  constructed  of  such  size  and 
materials,  and  at  such  level  and  with  such  fall 
at  is  necessary  for  the  effectual  drainage  of  the 
house. 

Therefore,  where  two  drains  were  required,  con- 
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nected  with  the  two  sewers  of  the  authority,  in 
order  to  facilitate  the  ultimate  disposal  of  the 
sewage  by  the  council,  this  was  held  to  be  beyond 
the  powers  conferred  on  the  authority  by  the 
section. 

Case  stated  on  an  information  laid  by  the  respon- 
dent against  the  appellant,  charging  him  for  that 
within  the  six  months  then  last  past  he  had 
newly  erected  a  house  in  Lyon-road  in  the  urban 
district  of  Harrow-on-the-Hill  without  construct- 
ing such  covered  drains  thereto  as  on  the  report 
of  the  surveyor  to  the  urban  district  council  of 
the  district  appeared  to  the  council  necessary  for 
effectual  drainage  of  such  house  contrary  to 
sect.  25  of  the  Public  Health  Act  1875. 

The  information  was  laid  by  the  respondent  as 
clerk  for  and  on  behalf  of  the  above-mentioned 
urban  district  council  of  Harrow,  hereinafter 
called  the  council. 

The  appellant  erected  the  house  referred  to  in 
the  information  between  Aug.  and  Sept.  1900. 
The  house  is  within  the  council's  district,  and 
abuts  upon  a  street  in  the  district  called  Lyon- 
road. 

Two  sewers  have  been  laid  by  the  council  in 
Lyon-road,  both  within  100ft.  of  the  site  of  the 
house.  One  of  these  sewers  (hereinafter  called 
the  surface-water  sewer  ")  the  council  desire  and 
intend  to  be  used  for  the  reception  and  convey- 
ance of  surface  water  only.  The  other  of  these 
sewers  (hereinafter  called  "the  sewage  sewer") 
the  council  desire  and  intend  to  be  used  for  the 
reception  and  conveyance  of  sewage  only. 

Bye-laws  in  relation  (inter  alia)  to  the  drainage 
of  buildings  made  under  sect.  157  of  the  Public 
Health  Act  1875  are  in  force  in  the  council's 
district.  These  bye-laws  do  not  require  that 
separate  drains  for  surface  water  and  sewage 
respectively  should  be  laid  for  any  building. 

On  the  22nd  Jan.  1900  certain  regulations  were 
issued  by  the  council.  These  regulations  purport 
to  be  made  under  sect.  21  of  the  Publio  Health 
Act  1875  with  reference  to  the  mode  in  which  the 
communications  between  drains  and  sewers  are 
made.  One  of  these  regulations  purports  to 
prohibit  surface  water  from  being  permitted  to 
enter  the  council's  sewers  without  the  special 
sanction  of  the  council. 

Before  erecting  the  house  the  appellant  de- 
posited plans  of  the  same  in  accordance  with  the 
requirements  of  the  bye-laws  above  mentioned, 
showing,  inter  alia,  the  method  proposed  to  be 
adopted,  and  afterwards  in  fact  adopted,  by  him 
for  the  drainage  of  the  house — namely,  by  means 
of  a  single  drain,  which  the  appellant  proposed  to 
connect  with  the  sewage  sewer  intended  for  the 
discharge  both  of  the  surface  water  and  of  the 
sewage.  These  plans  were  at  first  disapproved 
by  the  council  on  the  ground  that  they  were  not 
in  compliance  with  the  regulations  above  referred 
to,  but  were  subsequently  conditionally  approved 
as  hereinafter  appears. 

On  the  21st  Nov.  1900,  the  council's  surveyor 
made  to  the  council  the  following  report  with 
reference  to  the  house : 

Gentlemen,  —  Drainage  of  new  house,  Lyon-road, 
for  Mr.  H.  B.  Matthews.  —  As  instructed  I  beg  to 
present  my  report  on  the  above.  The  requirements  for 
the  effectual  drainage  of  this  house  are  as  follows  :  (a) 
One  main  drain  of  not  less  than  4in.  internal  diameter 
for  conveying  sewage  only  to  be  constructed  of  good 
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Bound  stoneware  pipes  or  other  equally  suitable  material, 
and  connected  to  the  council  sewage  sewer,  in  Lyon- 
road.  The  pipes  to  be  laid  on  a  bed  of  good  concrete 
at  a  gradient  of  not  less  than  1ft.  in  60ft,  and  with 
water-tight  joints  (where  drain  passes  under  building, 
the  same  to  be  of  iron  with  lead  joints,  or  of  stoneware 
completely  surrounded  with  Gin.  of  good  and  solid  con- 
crete). Manholes  to  be  built  at  every  change  of  direc- 
tion and  gradient  in  drain j  also  a  manhole  where  soil 
pipe  is  connected  to  drain,  and  a  disconnecting  chamber 
with  proper  disconnecting  trap  to  be  built  as  far  distant 
as  practicable  from  the  building.  To  this  main  drain 
must  be  connected  with  suitable  4in.  pipes  the  soil 
pipe  taking  the  water-closet  on  the  first  floor.  Also  the 
drains  taking  the  water-closet  on  the  ground  floor,  the 
lavatories,  bath  and  scullery  waste  pipes  must  discharge 
in  the  open  air  over  trapped  gully  gratings,  which  gullies 
must  be  connected  to  this  main  sewage  drain.  The 
drain  to  be  ventilated  by  means  of  a  fresh  sir  inlet 
pipe  of  4in.  diameter,  connected  to  the  disconnecting 
chamber  on  the  house  Bide  of  the  disconnecting  trap ; 
and  an  outlet  shaft,  also  of  4in.  diameter,  connected  to 
the  head  of  the  drain  and  carried  up  above  the 
roof.  (6)  One  main  drain  of  not  less  than  4in.  internal 
diameter  for  conveying  surface  water  only,  to  be  con- 
structed of  good  sound  stoneware  pipes  or  other  equally 
good  material,  with  water-tight  joints,  and  laid  at  a  not 
less  gradient  than  1ft.  in  60ft,  which  drain  is  to  be 
connected  to  the  council's  surface  water  sewer  in  Lyon- 
road.  To  this  drain  must  be  oonneoted  the  whole  of 
the  rainwater  pipes  or  gullies  which  carry  the  surface 
water  from  the  roof  or  roofs.  The  whole  to  be  tested 
by  and  laid  to  the  satisfaction  of  the  surveyor  to 
the  council. — I  am,  gentlemen,  your  obedient  servant, 
(Signed)  J.  Percy  Bennetts,  Engineer  and  Surveyor. 

On  the  26th  Nov.  1900  the  council  took  the 
report  into  consideration  and,  after  considerable 
discussion,  passed  the  following  resolution : 

That  the  council  approve  the  plans  submitted  by  Mr. 
H.  B.  Matthews  subject  to  the  requirements  contained 
in  the  above  report  as  to  the  drainage  of  the  house  being 
carried  out.  Mr.  Marohant,  Mr.  Hankins.  Carried; 
Messrs.  Batohefor,  Charles,  and  Young  not  voting. 

On  the  27th  Nov.  1900  the  respondent,  by  direc- 
tion of  the  council,  forwarded  to  the  appellant  a 
copy  of  the  report  of  the  surveyor  and  wrote  him 
therewith  a  letter,  of  which  the  following  is  a 
copy: 

Dear  Sir, — New  House,  Lyon-road. — I  am  now 
directed  by  my  council  to  inform  you  that  they  received 
a  report  from  their  surveyor,  a  copy  of  which  is  inclosed 
herewith,  specifying  what  drains  are  neoessary  for  the 
effective  drainage  of  the  house  now  in  course  of  erection 
by  you  in  Lyon-road,  and  the  council  call  upon  you  to 
lay  the  drains  in  accordance  with  that  report.  I  am 
also  directed  to  state  that  the  council  have  taken 
counsel's  opinion  upon  the  matter  and  are  advised  that 
they  have  power,  under  section  25  of  the  Public  Health 
Act  1875,  to  prescribe  what  drains  are  neoessary  for  the 
effectual  drainage  of  your  house  and  to  what  sewers  the 
drains  shall  be  oonneoted.  The  council  approve  the 
plans  deposited  by  you  subject  to  the  requirements 
contained  in  such  report  as  to  the  drainage  of  the  house 
being  carried  out. — Yours  faithfully,  John  Stbachan, 
Clerk. 

The  appellants  did  not  lay  two  drains  for  the 
drainage  of  the  house  as  required  by  the  notice 
and  report,  but  laid  one  drain  only  for  the  drain- 
age thereof  in  the  manner  shown  in  the  plans 
deposited  by  him  as  hereinbefore  stated.  The 
drain  so  laid  by  the  appellant  was  in  all  respects 
in  accordance  with  the  requirements  of  the  report, 
and  notice  as  regards  the  conveyance  of  surface 
water  as  required  by  the  report  and  notice,  such 


surface  water  being  conveyed  to  the  soil  drain  in 
direct  contravention  of  the  council's  requirements. 

The  council's  surveyor  was  called  as  a  witness 
before  the  justices.  He  admitted  that  the  drain 
laid  by  the  appellant  would  have  been  perfectly 
effectual  if  there  had  been  only  one  sewer  in 
Lyon-road,  and  that  his  reason  for  reporting  that 
separate  drains  ought  to  be  laid— one  for  sewage 
only,  and  one  for  surface  water — was  that  it  was 
desirable  with  a  view  of  facilitating  the  ultimate 
disposal  of  sewage  by  the  council  that  sewage 
only  should  be  discharged  into  the  sewage  sewer, 
and  surface  water  only  into  the  surface  water 
sewer,  and  that  there  were  separate  sewers  for 
sewage  and  for  surface  water  in  Lyon-road 
aforesaid. 

It  was  contended  for  the  appellant  that  the 

gtwers  of  the  council  under  sect.  25  of  the  Public 
ealth  Act  1875  did  not  extend  to  requiring 
separate  drains  for  surface  water  and  sewage 
respectively  to  be  laid  for  a  house;  that  m 
exercising  their  powers  under  that  section  an 
urban  authority  must  confine  themselves  to  a 
consideration  of  what  is  necessary  for  the  effectual 
drainage  of  the  house,  and  cannot  require  the 
laying  of  drains  not  necessary  for  that  purpose 
but  required  or  desirable  for  facilitating  the  ulti- 
mate disposal  of  sewage  by  the  urban  authority; 
that  the  requirements  of  an  urban  authority 
under  that  section  must  be  confined  to  the  size, 
level,  materials,  and  fall  of  the  drain  or  drains  to 
be  constructed,  and  cannot  extend  to  other  matters 
connected  with  the  drainage  of  the  house ;  that 
the  report  of  the  council's  surveyor  was  not  euch 
a  report  as  the  council  could  act  upon  under  the 
section,  insomuch  as  in  the  first  place  the  report 
was  not  an  expression  of  the  opinion  of  the 
council's  surveyor  as  to  what  was  necessary  for 
the  effectual  drainage  of  the  house,  but  as  to 
what  was  necessary  or  desirable  for  the  purpose 
of  facilitating  the  ultimate  disposal  of  the  sewage, 
and,  in  the  second  place,  the  report  was  not 
confined  to  the  size,  level,  materials,  and  fall  of 
the  drain  or  drains  to  be  constructed,  but  extended 
to  other  matters. 

It  was  contended  for  the  respondent  that  the 
surveyor  having  made  the  report  above  set  out  to 
the  council,  and  the  council  having  in  fact  taken 
that  report  into  consideration,  and  passed  a 
resolution  that  the  drains  specified  in  the  report 
appeared  to  the  council  to  be  necessary  for  the 
effectual  drainage  of  the  house ;  and  having  given 
notice  of  that  resolution  to  the  appellant,  the 
justices  were  bound,  in  the  absence  of  any  evidence 
that  the  council  had  not  fairly  considered  the 
facts  of  the  particular  case,  to  convict  upon  its 
being  found  that  the  appellant  had  not  complied 
with  such  notice. 

The  justices  held  as  a  point  of  law  that  under 
these  circumstances  they  had  no  power  to  ques- 
tion the  reasonableness  of  the  requirements  for 
the  effectual  drainage  of  the  house  either  as 
regards  the  house  itself  only  or  in  connection  with 
the  general  system  of  drainage  in  the  district,  and 
they  convicted  the  appellant  accordingly. 

A.  F.  Jenkin  (MeCaU,  K.O.  with  him)  for  the 
appellant. — The  question  here  is  whether  the  local 
authority  under  sect.  25  of  the  Public  Health  Act 
1875  can  require  a  new  house  to  be  drained  by 
two  drains,  one  for  sewage  and  one  for  surface 
water,  or  whether  the  proper  method  of  proceed- 
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ing  is  by  making  bye-laws.  Under  sect.  25  the 
local  authority  has  absolute  powers,  and  there  is 
no  appeal  from  their  decision,  but  if  bye-laws  are 
made,  they  have  to  be  approved  by  the  Local 
Government  Board  under  sect.  184,  and  objections 
can  be  heard  against  them.  They  have  to  be 
reasonable,  and  tneir  reasonableness  may  be  tested 
in  a  court  of  law.  In  this  section,  however,  the 
words  are  "  drain  or  drains  be  constructed  .  .  . 
as  on  the  report  of  the  surveyor  may  appear 
to  the  urban  authority  necessary  for  the  effectual 
drainage  of  such  bouse."  Where  such  words  are 
used,  the  local  authority  are  absolute.  But  all  the 
local  authority  have  to  consider  is  what  is  neces- 
sary for  the  effectual  drainage  of  the  house  if 
they  wish  to  go  under  this  section.  If  they  wish 
to  take  into  consideration  what  is  desirable  or 
necessary  for  the  district  at  large,  they  must  not 
go  under  the  section,  but  must  make  bye-laws, 
which  tb*»y  have  power  to  make  under  sect.  157  (4). 
As  a  matter  of  fact  they  have  made  bye-laws,  but 
they  do  not  deal  with  the  question  of  two  drains 
to  each  new  house.  The  powers  conferred  by 
sect.  25  do  not  extend  to  requiring  two  drains  for 
different  purposes.  The  local  authority  here  have 
not  considered  what  is  necessary  for  tne  effectual 
drainage  of  the  house,  but  have  taken  into  con- 
sideration other  matters.  The  drains  must  be 
made  of  such  size,  materials,  at  such  level,  and 
with  such  fall,  as  is  necessary,  and  those  are  the 
only  four  matters  that  are  to  be  considered  by 
the  local  authority  when  seeing  whether  the  drain 
or  drains  are  necessary  for  the  effectual  drainage 
of  the  house. 

8.  0.  Lushington  (Macmorran,  K.O.  with  him) 
for  the  respondents. — It  is  clear  that  the  local 
authority  has  two  sorts  of  powers  —  namely, 
those  under  sect.  25  and  those  under  sect.  157. 
These  are  co-existent.  But  here  they  are  acting 
Tinder  sect.  25  alone.  That  section  says  that 
drains  are  to  be  constructed  as  on  the  report  of  the 
surveyor  may  appear  to  the  authority  necessary 
for  the  effectual  drainage  of  the  house.  What  is 
necessary  is  within  the  discretion  of  the  local 
authority,  and  all  that  has  to  be  decided  here  is 
whether  that  discretion  has  been  properly  exer- 
cised. The  report  of  the  surveyor  was  before  the 
local  authority,  and  after  discussion  they  came 
to  the  conclusion  that  what  was  reported  was  in 
fact  necessary.  The  principle  to  be  acted  upon 
in  cases  like  this  is  laid  down  in  Smith  v.  Chorley 
Diririct  Council  (76  L.  T.  Rep.  637 ;  (1897)  1  Q.  B. 
678).  [Bigham,  J. — The  section  says  that  the 
drain  or  drains  shall  empty  into  a  sewer,  not 
sewers.]  The  report  is  in  the  words  of  the 
section,  and  that  is  sufficient.  The  discretion  here 
was  properly  exercised,  and  the  court  should  not 
interfere  with  the  decision  of  the  local  authority 
which  has  been  upheld  by  the  justices. 

Ridley,  J.— We  think  that  the  magistrates 
were  wrong  in  this  case.  The  point  arises  upon 
sect  25  of  the  Public  Health  Act  1875,  as  the 
appellant  was  convicted  of  newly  erecting  a 
house  without  constructing  such  covered  drains 
thereto  as  on  the  report  of  the  surveyor  to  the 
urban  district  council  appeared  to  the  council 
necessary  for  the  effectual  drainage  of  such  house 
contrary  to  sect.  25.  The  surveyor  had  made  a 
report  to  the  council  that  did  state  on  its  face 
that  the  requirements  for  the  effectual  drainage 
of  the  house  were  as  therein  contained.  No  evi- 
Mao.  Cas.— Vol.  XX. 


dence  was  called  before  the  council  at  the  time 
when  they  considered  this  report,  and  they  acted 
upon  the  report  alone.  When  the  case  came 
before  the  justices  the  surveyor  was  called  as  a 
witness,  ana  he  admitted  that  the  drain  laid  by 
the  appellant  would  have  been  perfectly  effectual 
if  there  had  been  only  one  sewer,  and  that  his 
reason  for  reporting  that  separate  drains  ought 
to  be  laid  was  that  it  was  desirable,  with  a  view 
of  facilitating  the  ultimate  disposal  of  sewage  by 
the  council,  that  sewage  should  be  discharged  into 
one  sewer  and  surface  water  into  another.  We 
must  take  that  as  constituting  the  facts  in  this 
case.  It  may  be  that  the  attention  of  the  council 
was  not  called  to  the  circumstances  which  caused 
the  surveyor  to  make  the  report,  but  the  report 
was  founded  on  a  misconception,  and  the  surveyor 
acted  on  powers  which  were  not  given  him  by 
sect.  25.  That  section  refers  only  to  the  effectual 
drainage  of  such  house.  If  you  go  beyond  the 
section,  you  are  asking  the  owners  to  assist  the 
council  in  the  disposal  of  sewage.  When  the  sur- 
veyor admits  that  the  drain  would  have  been 
perfectly  effectual  as  laid  by  the  appellant  if  it 
had  not  been  that  there  were  two  sewers  which 
were  desirable  with  a  view  of  facilitating  the 
ultimate  disposal  of  sewage  by  the  council,  that 
shows  he  acted  upon  a  misconception,  as  the 
section  merely  contemplates  the  effectual  drainage 
of  the  house,  and  not  the  scheme  of  the  council 
for  the  disposal  of  their  sewage.  No  doubt  the 
council  are  masters  of  the  situation  so  far  as  the 
powers  given  them  by  the  section  are  concerned, 
But  if  they  go  beyond  the  limits  of  the  discretion 
given  them  by  that  section  it  is  for  us  to  say  so. 
Now,  sect  25  of  the  Public  Health  Act  1875  is  as 
follows:  "It  shall  not  be  lawful  in  any  urban 
district  newly  to  erect  any  house  or  to  rebuild 
any  house  which  has  been  pulled  down  to  or  below 
the  ground  floor  or  to  occupy  any  house  so 
newly  erected  or  rebuilt  unless  and  until  a 
covered  drain  or  drains  be  constructed  of  such 
size  and  materials  and  at  such  level  and  with 
such  fall  as  on  the  report  of  the  surveyor  may 
appear  to  the  urban  authority  to  be  necessary  for 
the  effectual  drainage  of  such  house;  and  the 
drain  or  drains  so  to  be  constructed  shall  empty 
into  any  sewer  which  the  urban  authority  are 
entitled  to  use  and  which  is  within  100ft.  of 
some  part  of  the  site  of  tbe  house  to  be  built  or 
rebuilt;  but  if  no  such  means  of  drainage  are 
within  that  distance  then  shall  empty  into  such 
covered  cesspool  or  other  place,  not  being  under 
any  house,  as  the  urban  authority  direct."  It 
appears  to  me  that  the  words  are  carefully 
selected  to  show  what  has  to  be  considered  for 
what  is  necessary  for  the  effectual  drainage  of 
the  house.  It  is  possible  that  for  the  effectual 
drainage  of  a  house  it  might  be  necessary  to  have 
more  than  one  drain,  and,  further,  if  it  were 
necessary  for  the  requirements  of  the  house  that 
the  drains  should  go  into  more  than  one  sewer, 
that  might  have  to  be  done.  If  these  matters 
were  for  the  effectual  drainage  of  the  house,  it 
would  not  be  beyond  the  power  of  the  local  autho- 
rity to  order  them ;  but  if  the  authority  considers 
what  is  beneficial  for  the  inhabitants  in  general — 
such  as  the  disposal  of  sewage — that  does  not  come 
within  the  powers  given  them  by  this  section. 
There  is  no  liability  upon  the  owner  of  a  house  as 
to  that  matter  except  as  a  ratepayer  in  common 
with  other  ratepayers. 

2  N 


274 


MAGISTRATES'   CASES. 


KB.  Div.] 


Squibb  (app.)  v.  Bathe  and  Oo.  (resps.). 


[K.B.  Div. 


Bigham,  J. — I  am  of  the  same  opinion.  Sect.  25 
empowers  the  authority  to  take  into  consideration 
certain  matters  only  when  considering  whether 
the  drain  is  effectual  for  the  drainage  of  the 
house.  Those  matters  are  mentioned  in  the  section, 
and  they  are  whether  the  drain  is  constructed  of 
such  size  and  materials  and  at  such  level  and 
with  such  fall  as  is  necessary  for  the  effectual 
drainage  of  the  house.  Those  are  the  only  matters 
which  they  are  entitled  to  take  into  consideration. 
If  they  are  of  opinion  that  those  matters  are  not 
as  they  should  be,  the  new  house  cannot  be  pro* 
ceeded  with.  In  this  case  the  council  have  con- 
sidered other  matters.  I  come  to  this  conclusion, 
not  only  from  the  evidence  of  the  surveyor  given 
before  the  justices,  but  by  reading  the  report 
upon  which  the  council  acted.  It  is  said  that  they 
took  no  other  matters  into  consideration  but  what 
were  necessary  for  the  effectual  drainage  of  the 
house.  The  report  shows,  however,  that  both  the 
surveyor  and  the  council  took  matters  into  con- 
sideration which  they  should  not  have  done.  In 
the  report  we  find  that  one  drain  for  conveying 
sewage  only  was  to  be  of  pipes  connected  to  the 
council's  sewage  sewer,  and  that  another  drain 
was  to  be  of  pipes  connected  to  the  council's 
surface-water  sewer.  It  is  clear  that  both  council 
and  surveyor  had  nothing  to  do  with  these  matters, 
but  only  with  the  powers  given  them  by  the 
section.  When  one  considers  all  the  facts,  one 
can  see  the  reason  why  all  these  matters  were 
considered.  There  was  a  drainage  scheme  in  the 
district  by  whioh  sewage  and  surface  water  were 
separated.  No  doubt  it  is  good  and  desirable  that 
this  should  be  carried  out  effectively,  but  the 
scheme  must  be  carried  out  at  the  expense  of  the 
ratepayers,  and  not  at  the  expense  of  the  indi- 
vidual householder.  This  is  an  attempt  to  throw 
the  expense  of  the  system  on  one  particular 
person.  The  council  in  exercising  their  discretion 
have  travelled  outside  what  the  section  allows. 
As  to  the  words  in  the  section  "  and  the  drain  or 
drains  so  to  be  constructed  shall  empty  into  any 
sewer  which  the  urban  authority  are  entitled  to 
use/'  I  see  nothing  in  those  words  to  allow  the 
council  to  direct  whioh  sewer  the  drain  is  to 
empty  into.  The  local  authority  are  not  to  con- 
sider or  to  direct  which  sewer  the  drains  are  to 
empty  into.  It  is  only  necessary  that  the  drain 
should  empty  into  a  sewer  within  100ft.  of  some 
part  of  the  site  of  the  house  to  be  built  or  rebuilt, 
and  those  words  do  not  enlarge  the  power  of  the 
council.  Here  they  have  taken  into  consideration 
matters  they  should  not  have  taken  into  con- 
sideration, and  the  appeal  must  be  allowed. 

Judgment  accordingly. 

Solicitors :  Burgess  and  Taylor ;  Fishers, 


Thursday,  May  9,  1901. 

(Before  Lord  Alverstone,  O.J.  and 

Lawrance,  J.) 

Squire  (app.)  v.  Bayer  and  Co.  (resps.)  (a) 
Employer  and  workman — Factory — Fines   under 
contract — Good  order  and  decorum  while  in  fac- 
tory— Specification  of  acts  and  omissions — Acts 
causing  or  likely  to  cause  damage  to  employer — 
Truck  Act  1896  (59  &  60  Vict.  c.  44),  s.  1  (1)  (b)  (c). 
By  the  terms  of  the  contract  between  employers  and 
(a)  Reported  by  J.  Andrew  Steahak.  Eiq.,  Barriater-awLaw. 


their  workmen  the  latter  were  to  be  liable  to  a 
fine  of  6<Z.  or  less  if  they  failed  to  observe  "  good 
order  and  decorum  "  while  in  the  factory. 

By  the  consent  of  the  employers  the  workmen  were 
permUted  to  have  their  dinner  in  a  workroom  i% 
the  factory  in  which  there  were  machinery  and 
materials.  During  the  dinner  hour  R.,  a  workman 
within  the  meaning  of  the  Truck  Act  1896,  wot 
discovered  in  such  playing  a  small  harp  to  the 
music  of  which  the  other  workmen  were  wincing. 
It  was  found  as  a  fact  that  such  conduct  was 
disorderly,  and  that  the  dancing,  by  raising  dust, 
caused  or  was  likely  to  cause  damage  to  (he 
machinery  and  materials  in  the  room.  B.  was 
fined  by  the  employers. 

Held,  on  these  facts,  that  under  the  circumstances 
the  rule  prescribing  fines  for  breaches  of  "  good 
order  ana  decorum  "  while  in  the  factory  was  a 
sufficient  specification  of  the  acts  or  omissions  for 
which  fines  might  be  inflicted  to  satisfy  sect.  1  (1) 
of  the  Truck  Act  1896,  and  that  there  wot 
sufficient  evidence  to  support  the  finding  that 
E?8  conduct  was  a  breach  of  such  rule. 

Case  stated  by  the   justices  of  the    city  and 
county  of  Bristol. 

An  information  and  complaint  was  laid  against 
the  respondents,  Bayer  and  Co.,  by  the  appellant*. 
Rose  Elizabeth  Squire,  one  of  H.M.  inspectors  of 
factories  and  workshops,  that  the  respondents, 
being  employers  within  the  Truck  Act  1896,  did 
unlawfully  make  a  contract  with  a  workman— to 
wit,  Helen  Louisa  Bobbins — for  a  deduction  for 
or  in  respect  of  a  fine — to  wit,  of  6d.  or  less — from 
the  sum  contracted  to  be  paid  by  the  employers 
to  the  workman,  contrary  to  sect.  1,  sub-sect  1.  of 
the  Truck  Act  1896  in  that  the  said  contract  did 
not  specify  the  acts  or  omissious  in  respect  of 
which  the  fine  might  be  imposed ;  and  the  fine 
was  imposed  not  in  respect  of  some  act  or 
omisssion  which  caused  or  was  likely  to  cause- 
damage  or  loss  to  the  employers  or  interrup- 
tion or  hindrance  to  their  business,  whereby  the 
respondents  were  liable  to  a  penalty  of  102. 

Truck  Act  1896  (59  &  60  Vict.  c.  44) : 

Sect.  1  (1)  An  employer  shall  not  make  any  contract 
with  any  workman  for  any  deduction  from  the  earn  con- 
tracted to  be  paid  by  the  employer  to  the  workman  or 
for  any  payment  to  the  employer  by  the  workman  for 
or  in  respect  of  any  fine  unless  .  .  .  (6)  the  con- 
tract specifies  the  acta  or  omissions  in  respect  of  whioh 
the  fine  may  be  imposed,  and  the  amount  of  the  fine,  or 
the  particulars  from  whioh  that  amount  may  be  ascer- 
tained ;  and  (c)  the  fine  imposed  under  the  contract  is 
in  respect  of  some  act  or  omission  whioh  oauses  or  is 
likely  to  cause  damage  or  loss  to  the  employer  or  inter- 
ruption or  hindrance  to  his  business. 

It  was  proved  or  admitted  at  the  hearing  before 
the  justices  that  the  respondents  were  corset 
maniacturers,  and  that  their  works  at  Bristol 
were  a  factory  within  the  meaning  of  the  Factory 
and  Workshop  Acts  1878  and  1895.  Among  the 
rules  produced  by  the  respondents  as  containing 
the  terms  of  the  contract  between  them  and  their 
employees  was  the  following : 

All  workers  shall  observe  good  order  and  decorum 
while  in  the  factory,  and  shall  not  do  anything  whioh 
may  interfere  with  the  proper  and  orderly  conduct  of 
the  business  thereof  or  of  any  department  thereof ;  and 
shall  in  all  respects  obey  the  lawful  commands  of  to* 
general  manager,  forewoman,  or  superintendent  of  their 
respective  departments.    A  fine  of  6d.  (or  less  at  the 
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.discretion  of  the  manager)  shall  be  paid  by  each  worker 
who  shall  be  guilty  of  any  infringement  of  this  rule. 

The  before-mentioned  Helen  Bobbins  was 
employed  by  the  respondents  under  a  contract 
upon  the  terms  contained  in  these  rules. 

The  respondents  granted  to  their  employees 
the  privilege  of  haying  their  dinners  in  the  work- 
room of  the  factory  between  1  and  2  p.m. ;  but 
the  employees  were  not  obliged  to  have  their 
dinners  there,  but  might  dine  elsewhere  if  they 
wished.  The  rules  of  the  factory  were  in  force 
during  the  dinner  hour  as  well  as  at  other  times, 
and  this  was  known  to  the  employees.  One  day 
in  November  during  the  dinner  hour  Miss  Knight, 
who  was  then  in  charge  of  the  factory,  and  whose 
room  was  immediately  beneath  that  in  which  the 
employees  were  having  dinner,  heard  a  consider, 
able  noise  and  commotion  going  on  in  that  room, 
and  on  going  there  discovered  Bobbins  playing  a 
small  harp,  to  the  music  of  which  several  girls 
were  dancing,  singing,  and  clapping  their  hands. 
Hiss  Knight,  in  the  course  of  her  duty,  reported 
the  disorder,  and  Bobbins  and  some  others  were 
fined  2d.  each.  Bobbins  stated  before  the  justices 
that  she  had  not  been  told  that  it  was  wrong  to 
dance  and  sing  during  the  dinner  hour,  and  that 
she  was  not  aware  that  there  was  any  harm  in 
it;  but  it  was  proved  that  a  copy  of  the  rules 
was  posted  in  that  workroom  and  other  copies  at 
-other  places  in  the  factory,  and  Bobbins  admitted 
that  she  and  the  other  girls  would  not  have  done 
what  they  did  if  Miss  Knight  had  been  present. 

It  was  proved  before  the  justices  that  the 
disorder  and  dancing  caused  considerable  dust, 
■and  that  dust  would  oau«e  injury  to  the 
machines  at  which  the  employees  worked  as  well 
-as  to  the  material  served  out  to  them  to  work 
upon.  It  was  further  proved  that  no  fines  were 
-deducted  from  the  wages  of  th9  employees, 
bat  a  fine-book  was  kept,  and  once  a  week  the 
•employees  were  asked  to  pay  such  fines  after  they 
had  received  their  wages  in  full,  and  a  receipt 
was  given  for  the  fine,  the  one  given  to  Bobbins 
being  as  follows : 

The  sum  of  2d.  has  this  day  been  received  from 
Bobbins  in  respect  of  a  fine  for  making  a  noise  during 
-dinner  hour. 

The  appellant  contended  (a)  that  the  rule  did 
not  specify  the  acts  or  omissions  in  respect  of 
which  a  fine  might  be  imposed ;  and  (b)  that  the 
fine  imposed  under  the  rule  was  not  in  respect 
-of  some  act  or  omission  within  the  meaning  of 
rob-seot  1  (e)  of  sect  1  of  the  Truck  Act  1896. 

The  respondents  contended  that  the  words  of 
the  rule  sufficiently  specified  the  acts  and  omis- 
sions in  respect  of  which  a  fine  might  be  imposed, 
and  that  the  fine  in  fact  inflicted  was  in  respect  of 
an  act  which  caused  or  was  likely  to  cause  damage 
-or  loss  to  the  respondents  or  interruption  or 
hhdrance  to  their  business. 

The  justices  found  as  a  fact  upon  the  evidence 
that  good  order  and  decorum  were  not  observed, 
and  that  dancing  and  disorder  were  likely  to 
o&pse  damage  or  loss  to  the  respondents  and 
injury  to  the  discipline  necessary  to  be  enforced 
in  a  factory  of  that  description.  They  also  found 
-as  a  fact  that  the  rule  (which  was  the  only  one  in 
dispute  before  them)  constituted  a  reasonable 
contract  between  the  respondents  and  their 
•employees  for  securing  good  order  and  decorum 
in  the  factory  and  complied  with  sect.  1  (1)  (6) 


and  (e)  of  the  Act,  and  they  accordingly  dis- 
missed the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  on  the  facts  stated  the  justices  had  come 
to  a  right  conclusion. 

The  AUorney-Qeneral  (Sir  Robert  B.  Finlay, 
K.C.)  (H.  Button  with  him)  for  the  appellant. — 
The  whole  object  of  sect.  1  of  the  Truck  Act  1896 
is  to  secure  that  the  workman  shall  have  specific 
notice  of  the  acts  for  doing  which  he  will  be  fined. 
Here  there  is  no  specific  notice.  There  is  a 
general  and  vague  rule  that  the  workmen  are  to 
maintain  good  order.  This  general  rule  is  applic- 
able not  merely  during  working  hours,  but  during 
the  dinner  hour.  Surely  it  is  impossible  to  say 
that  the  workmen  have  received  specific  notice  of 
the  acts  they  may  not  do  while  eating  their 
dinners  except  at  the  risk  of  a  fine.  We  submit 
the  rule,  then,  is  too  general  and  vague  to  be  in 
compliance  with  the  requirements  of  sect.  1. 
Moreover,  there  is  no  evidence  that  any  breach  of 
it  was  committed.  All  that  Bobbins  did  was  to 
play  a  small  harp.  This  in  itself  could  not  in 
any  way  be  a  breach  of  order  and  decorum  during 
dinner,  though  it  might  during  working  hours, 
when  it  would  naturally  interrupt  the  work. 
Neither  could  it  by  itself  raise  dust  or  in  any 
other  way  injure  the  employers. 

Foote,  K.C.  (Douglas  Metcalfe  with  him).— If 
there  is  to  be  any  rule  at  all  as  to  the  observance 
of  order  and  decorum  in  the  factory  it  must  be  in 
the  general  form  which  characterises  this  rule. 
It  is  impossible  to  prescribe  the  different  acts 
which  may  constitute  breaches  of  order  and 
decorum  either  during  working  hours  or  the 
dinner  hour.  Here  the  workpeople  were  allowed 
the  privilege  of  taking  dinner  in  the  factory,  and 
it  was  perfectly  proper  that  the  employers  should 
take  measures  to  secure  order  while  they  were  at 
dinner  there.  The  only  way  in  which  this  could 
be  secured  was  by  a  general  provision  that  dis- 
order would  be  punished  by  fines.  As  to  the 
point  whether  what  was  done  by  Bobbins  amounts 
to  a  breach  tending  to  injure  the  employers,  the 
finding  of  the  justices  is  one  of  fact  on  the  evi- 
dence and  it  cannot  now  be  reviewed. 

The  Attorney -General  in  reply. 

Lord  AiiVBE8TONB,  G.J. — This  case  is  not  free 
from  difficulty,  but  I  cannot  see  my  way  to  hold 
that  the  justices  have  come  to  a  wrong  decision. 
The  two  questions  which  we  are  asked  to  consider 
are — first,  whether  the  rule  is  valid;  and,  secondly, 
whether  there  has  been  such  a  breach  of  it  as 
would  justify  the  infliction  of  a  fine,  having 
regard  to  the  statute.  In  the  view  I  take,  I  do  not 
dissent  materially  from  anything  the  Attorney- 
General  has  said  as  to  the  conditions  which  must 
be  present  in  order  to  justify  the  infliction  of  a 
fine.  By  sect.  1,  sub-sect  1,  of  the  Truck  Act 
1896  there  must  be  a  contract  which  shall  specify 
the  acts  and  omissions  in  respect  of  which  the 
fine  shall  be  imposed,  and  the  amount  of  the  fine 
in  money  imposed  under  the  contract  must  be  in 
respect  of  some  act  or  omission  which  causes  or  is 
likely  to  cause  damage  or  loss  to  the  employer ; 
and  under  sub-sect  2  the  deductions  must  be 
made  in  pursuance  of  such  a  contract,  and  par- 
ticulars in  writing  showing  the  acts  or  omissions 
in  respect  of  which  the  fine  is  imposed  are  to  be 
supplied  to  the  workman.  In  the  present  case 
the  justices  have  found  that  there  was  during  the 
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dinner  hour  dancing  and  disorder  in  this  par- 
ticular room  in  the  factory— disorder  is  the 
word  to  which  I  call  attention ;  that  to  tbe  know- 
ledge of  the  employees  the  rules  were  in  force  in 
the  factory  daring  the  dinner  hour,  and  that  the 
disorder  was  discovered  and  reported  by  the  clerk 
who  was  then  in  charge  in  pursuance  of  her  duty. 
It  has  been  pressed  upon  us  that  a  rule  which 
provides  that  "all  workers  shall  observe  good 
order  and  decorum  while  in  the  factory  "  is  not  a 
sufficient  specification  of  the  "  acts  or  omissions 
in  respect  of  which  the  fine  may  be  imposed." 
Now,  as  there  are  so  many  different  factories  and 
so  many  kinds  of  businesses,  and  as  good  order 
and  decorum  must,  in  my  view,  be  something  with 
reference  to  the  particular  character  of  the 
business  carried  on  and  to  the  particular  privi- 
leges given  by  the  factory  owners  to  the  work- 
people, I  think  it  would  be  going  too  far  to  say 
that  the  language  prescribing  a  fine  for  breach  of 

rl  order  and  decorum  is  necessarily  too  general, 
a  sense,  of  course,  it  does  not  specify  the 
particular  acts  and  omissions  which  will  lead  to 
the  infliction  of  fines ;  but,  in  my  opinion,  "  good 
order  and  decorum"  must  be  construed  with 
reference  to  the  circumstanoes  under  which  the 
business  is  carried  on.  Speaking  for  myself,  I 
think  it  is  a  sufficient  compliance  with  the  Act 
for  the  employers  to  say  that  a  fine  may  be 
inflicted  if  the  employee  does  not  observe  good 
order  and  decorum  while  in  the  factory.  The 
second  point  taken  by  the  Attorney- General  is 
that  there  was  no  evidence  of  anything  done  by 
the  girl  Bobbins  whioh  could  fairly  be  called  a 
non-observance  of  the  rule.  As  to  that,  I  think 
that  the  facts  found  by  the  justices  prevent  the 
point  being  raised.  They  have  clearly  found  that 
there  was  dancing  by  the  girls  to  the  music  she 
was  playing  on  the  harp,  and  that  such  conduct 
was  not  an  observance  of  good  order  and  decorum, 
and  that  it  was  likely  to  cause  injury,  by  reason 
of  the  dust  raised,  to  the  machinery  and  materials. 
I  think  on  the  face  of  these  findings  we  cannot 
take  the  isolated  act  of  the  girl  who  provided  the 
music,  however  innocent  it  may  have  been,  and 
Bay  that  that  particular  act  was  not  part  of  the 
disorder.  The  matter  must  be  looked  at  as  a 
whole,  and,  if  the  rule  is  in  accordance  with  the 
requirements  of  the  statute,  we  cannot  say  that 
there  was  no  evidence  of  a  breach  of  good  order 
and  decorum,  having  regard  to  the  privileges 
whioh  were  allowed  to  these  girls  and  the  position 
they  occupied  in  the  factory.  For  I  do  not  think 
we  ought  entirely  to  shut  out  of  consideration  the 
circumstance  of  the  girls  being  allowed  to  have 
their  meals  in  the  workroom,  where  there  were 
much  valuable  machinery  and  materials;  and  it 
is  with  reference  to  that  that  we  must  consider 
whether  there  has  been  a  breach  of  the  rule,  having 
regard  to  the  place  in  which  the  act  was  done 
which  the  justices  have  found  to  be  disorderly. 
For  these  reasons  the  decision  of  the  justices 
upon  their  findings  must  be  affirmed. 

Lawrance,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors:  for  the  appellant,  Solicitor  to  the 
Treasury  ;  for  the  respondents,  George  Reader 
and  Co. 


Tuesday,  May  14, 1901. 

(Before  Lord  Ai/verstone,  O.J.  and 
Lawbancb,  J.) 

Fullers  Limited  (apps.)  v.  Squibb  (resp.).  (a> 

Factory — Workshop  — Shop — Packing  goods  for 
sale  after  shop  hours — "  Adapting  for  sale  n — 
Factory  and  Workshop  Act  (41  Vict  c.  16),  «.  93. 

The  packing  in  a  shop  of  goods  for  sale  to  customer* 
may,  if  it  takes  place  after  the  ordinary  shop- 
hours,  amount  to  "adapting"  them  for  sater 
within  sect.  93  of  the  Factory  and  Workshop  Act, 
and  make  the  shop  a  workshop  within  the  mean- 
ing  of  the  Factory  and  Workshop  Acts  1878  to- 
1895. 
Case  stated  by  a  metropolitan  magistrate. 

A  complaint  and  information  was  preferred 
by  the  respondent.  Rose  Elizabeth  Squire,  an 
inspector  of  factories  and  workshops,  against  the> 
appellants,  Fullers  Limited,  under  sects.  13  and 
83  of  the  Factory  and  Workshop  Act  1878  (41 
Tick  c.  16),  for  that  they  on  the  19th  Dec.  1900, 
being  then  the  occupiers  of  certain  premises,  the> 
same  being  a  workshop  within  the  meaning  of 
the  Factory  and  Workshop  Acts  1878  to  1895.  at 
206,  Regent-street,  within  the  metropolitan  police- 
district,  did  there  and  then  unlawfully  employ  a 
certain  woman — to  wit,  one  Ada  Simmonds — 
after  the  legal  period  of  employment,  contrary  to 
the  said  statute. 

By  sect.  93  of  the  Factory  and  Workshop  Act 
1878  the  expression  "  workshop  "  means  (inter 
alia) 

Any  premises,  room,  or  plaoe  not  being  a  factory 
within  the  meaning  of  this  Act  in  whioh  premises,  room,, 
or  plaoe,  or  within  the  close  or  onrtilage  or  pxeoinots  of 
whioh  premises,  any  manual  labour  is  exercised  by  way  of 
trade  or  for  the  purposes  of  gain  in  or  incidental  to  the- 
following  purposes  or  any  of  them  ;  that  is  to  say  (a)  in 
or  incidental  to  the  making  of  any  article  or  of  part 
of  any  artiole,  or  (6)  in  or  incidental  to  the  altering, 
repairing,  ornamenting,  or  finishing  of  any  artiole,  or 
(c)  in  or  incidental  to  the  adapting  for  sale  of  any 
article,  and  to  whioh  or  oyer  whioh  premises,  room,  or 
plaoe  the  employer  of  the  persons  working  therein  haa 
the  right  of  aooess  or  control. 

The  appellants  were  a  firm  of  wholesale  and 
retail  manufacturers  of  bonbons,  sweetmeats,  and 
confectionery,  carrying  on  a  wholesale  business  at 
a  factory  at  Hammersmith,  and  had  amongst 
other  retail  places  of  business  a  retail  shop  at 
206,  Regent-street. 

At  206,  Regent-street  the  appellants  carried  on 
their  business  on  the  ground,  first,  and  top  floors. 

On  the  top  floor  artificial  flowers  were  sewn  on 
to  the  wicker  hampers  hereinafter  mentioned. 
This  floor  was  separate  and  distinct  from  the 
ground  and  first  floors,  and  was  separately 
managed  and  regulated  by  the  appellants  accord- 
ing to  the  provisions  of  the  Factory  and  Work- 
shop Acts  1878  to  1895.  The  ground  and  first 
floors  were  used  for  the  sale  of  bonbons,  sweet- 
meats,  wicker  hampers  packed  and  decorated  as 
hereinafter  set  out,  cardboard  boxes,  and  con- 
fectionery, and  also  as  tea  rooms  and  in  the 
manner  hereinafter  described. 

Ada  Simmonds  was  on  the  19th  and  20th  Deo. 
1900  in  the  employment  of  the  appellants,  and 
was  employed  by  them  at  their  premises  at 
Hammersmith  from  8  a.m.  till  noon  on  the  19th 

(«)  Beportod  by  J.  Andrew  Steahan,  Esq.,  Bartister-aMjaw. 
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Dec.,  and  afterwards  on  the  ground  and  first 
floors  at  206,  Regent-street  (with  certain  intervals) 
from  1  p.m.  on  the  19th  Deo.  to  3  a.m.  on  the  20th 
Dec 

For  the  purposes  of  such  last-mentioned 
employment  Simmonds  was  furnished  by  the 
appellants  with  an  assortment  of  bonbons  ani 
sweetmeats  of  various  shapes,  sizes,  and  colours, 
also  with  cardboard  boxes,  ornamented  wicker 
hampers,  ribbons  of  a  variety  of  sizes  and  colours, 
and  fancy  lace-paper  necessary  for  her  work  as 
hereinafter  described. 

From  1  p.m.  on  the  19th  Deo.  until  3  a.m.  on 
the  20th  Dec.  Simmonds  was  chiefly  engaged  in 
packing  and  arranging  in  layers  in  the  cardboard 
ooxes  and  ornamented  hampers  an  assortment  of 
bonbons  and  sweetmeats  of  different  colours, 
shapes,  and  sizes  in  fancy  patterns;  placing 
sheets  of  the  lace-paper  between  each  layer  of 
sweetmeats  or  bonbons,  tying  up  the  boxes  and 
hampers  when  so  filled  with  the  fancy  ribbons, 
and  in  arranging  the  same  with  bows  on  the  out- 
side of  such  boxes  and  hampers  with  a  view  to 
rendering  the  same  more  attractive  to  purchasers 
than  they  would  be  if  not  so  tastefully  sorted, 
arranged,  packed,  and  bound  up;  and  the  magis- 
trate found  as  a  fact  that  the  same  were  so 
rendered  more  attractive  by  the  work  so  expended 
upon  them,  and  that  such  work  required  the 
exercise  of  skill  and  taste  upon  the  part  of  Ada 
Simmonds. 

The  hampers  when  so  filled,  arranged,  and 
dealt  with  were  intended  to  be  and  were  sold  to 
customers  as  a  whole,  and  at  a  certain  fixed  price 
for  the  whole,  but  such  price  was  the  same  as 
that  charged  to  customers  for  such  ornamental 
hampers  when  empty,  plus  the  price  of  the 
sweets,  no  special  or  separate  charge  being  added 
in  respect  of  the  packing. 

At  the  hearing  before  the  magistrate  it  *as 
contended  on  behalf  of  the  appellants  that  the 
employment  of  Simmonds  by  the  appellants  was 
not  manual  labour  exercised  by  way  of  trade  or 
for  purposes  of  gain  in  or  incidental  to  any  of  the 
purposes  set  out  in  sect.  93  of  the  Factory  and 
Workshop  Act  1878. 

The  magistrate  held  that  that  portion  of  the 
premises  at  206,  Regent-street  in  which  Simmonds 
was  so  engaged  was  a  workshop  within  the  mean- 
ing of  sect.  93  of  the  Factory  and  Workshop 
Act  1878,  and  that  she  was  employed  contrary  to 
the  provisions  of  the  Factory  and  Workshop 
Acts,  and  convicted  the  appellants. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  convicting 
the  appellant*  of  the  offence  charged  in  the 
information. 

Joseph  Walton,  K.O.  (Oiveen  with  him)  for  the 
appellants. — All  that  was  done  here  was  to  parcel 
the  goods  oat  for  sale ;  it  was,  in  fact,  part  of  the 
process  of  sale.  If  this  makes  the  shop  where  it 
takes  place  a  workshop  within  the  Factory  and 
Workshop  Acts,  then  every  druggist's  or,  for  that 
matter,  grocer's  is  a  workshop.  What  sect  93  (2) 
of  the  Factory  and  Workshop  Act  1878  refers  to 
is  not  the  process  of  sale,  but  the  process  of 
manufacture.  All  that  was  done  here  is  what  is 
done  in  every  shop— get  the  goods  ready  for 
delivery  to  the  customers. 

R.  Sutton,  for  the  respondent,  was  not  called 
upon. 


Lord  Alvebbtone,  O.J.  —  This  case  is  very 
near  the  line.  The  magistrate  thought  that  the 
operations  carried  on  came  within  sect.  93  of  the 
Act  of  1878.  The  facts  appearto  be  that  the  place  at 
which  this  work  of  packing  sweetmeats  was  being 
carried  on  was,  at  any  rate  for  a  great  part  of 
the  day,  an  ordinary  shop — that  is  to  Bay,  sweet- 
meats were  sold  on  the  ground  floor  and  tea  was 
sold  on  the  first  floor — but  up  to  a  very  late  hour 
of  the  night  the  premises  were  being  used  for  the 
carrying  on  of  this  particular  operation.  It  must 
have  been  continued  for  several  hours  after  the 
ordinary  shop  had  closed.  I  do  not  wish  to 
express  any  opinion  upon  the  point  raised  upon 
behalf  of  the  appellants — namely,  that  if  in  an 
ordinary  shop  during  shop  hours  packing  takes 
place  the  matter  will  of  necessity  come  within 
sect.  93  of  the  Act  of  1878.  All  we  have  to  con- 
sider here  is  whether  there  was  evidence  on  which 
the  magistrate  could  come  to  the  conclusion  that 
he  did.  I  have  no  doubt  that  there  was.  There 
were  boxes  of  sweetmeats,  and  they  were  adapted 
for  sale  by  the  operation  that  was  carried  on — 
namely,  that  of  placing  them  in  layers,  laying 
lace- paper  in  between  the  layers,  and  after-wards 
ornamenting  the  boxes.  If  this  operation  had 
takeu  place  in  a  room  in  a  separate  building  in 
which  sweets  were  bought  wholesale,  I  should 
have  entertained  no  doubt  upon  the  point.  I  was 
pressed,  however,  at  first  by  the  ingenious  argu- 
ment on  behalf  of  the  appellants,  but  I  think  the 
magistrate  was  entitled  to  hold  on  the  evidence 
before  him  that,  having  regard  to  the  fact  that 
the  operation  was  carried  on  for  several  hours 
after  shop  hours,  it  was  not  incidental  to  the  shop 
business,  but  nothing  more  than  carrying  on  the 
work  which  was  to  adapt  the  articles  for  sale.  It 
is  impossible  to  say  there  was  no  evidence  upon 
which  the  magistrate  could  come  to  the  con- 
clusion he  has  arrived  at  The  appeal  must  be 
dismissed. 

Lawbancb,  J.— I  agree.      Appeal  dismissed. 

Solicitors  for  the  appellants,  Beaumont  and 
Son. 

Solicitor  for  the  respondent,  Solicitor  to  the 
Treasury. 


Tuesday,  June  4, 1901. 
(Before  Bruce  and  Phillimobe,  JJ.) 

Stoddabt  v.  Abgus  Pbinting  Company 
Limited,  (a) 

Gaming — Office  used  for  betting — House  opened 
abroad  for  receiving  money  in  respect  of  bets — 
Advertisement  of  such  house — Legality  of  adver- 
tisement—Betting Act  1853  (16  &  17  Vict. 
c.  119),  st.  I,  7— Betting  Act  1874  (37  &  38  Vict, 
c.  15),  s.  3. 

Sect  7  of  the  Betting  Act  1853,  which  forbids  the 
publication  of  any  advertisement  showing  that 

*  any  house  is  kept  or  used  for  the  purpose*  of 
making  bets  or  wagers,  applies  only  to  the  first 
of  the  two  illegal  'purposes  specified  in  sect.  1  of 
the  Act — namely,  to  houses  opened,  kept,  or  usedr 
for  the  purpose  of  betting  with  persons  resorting, 
that  is,  physically  resorting  thereto,  and  sect.  3 
of  the  Betting  Act  1874  also  applies  only  to  the 
same  class  of  betting  houses ;    and,  therefore, 

(a)  Reported  by  W.  W.  Orb,  Eaq.,  B*rrister-at-Lftw. 
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the  advertisement  of  a  house  kept  or  used  for  the 
purpose  of  money  being  there  received  as  or 
for  the  consideration  of  an  undertaking  to  pay 
thereafter  money  on  events  or  contingencies 
relating  to  horse  races,  is  not  made  illegal  by 
either  of  these  sections  .* 
Consequently,  an  advertisement  in  a  newspaper 
containing  a  "  coupon  competition,"  that  is,  a 
promise  to  pay  a  specified  sum  of  money  to  such 
persons  as  should  correctly  guess  the  result  of 
certain  horse  races  shortly  about  to  be  run,  and 
should  write  their  guesses  upon  forms  issued  by 
the  newspaper,  and  return  the  coupons  so  filled 
up,  together  with  one  penny  for  each  guess,  to  a 
house  or  office  abroad,  kept  and  used  for  that 
purpose,  is  not  made  illegal  by  either  of  the 
above  sections,  as  there  is  no  physical  resorting 
to  such  house  for  the  purpose  of  betting. 

Argument  of  a  question  of  law  raised  on  the 
pleadings. 

The  plaintiff,  Joseph  Stoddart,  in  his  statement 
of  claim  alleged  that : 

1.  The  plaintiff  is  and  has  since  the  beginning  of  the 
year  1890  been  carrying  on  basinets  as  the  proprietor  of 
a  newspaper  called  Sporting  Luck. 

2.  By  an  agreement,  dated  the  20th  March  1890,  the 
defendants  agreed  with  the  plaintiff  to  print  and  publish 
Sporting  Luck  on  his  behalf  every  week  on  terms  and 
conditions  in  the  said  agreement  more  particularly 
specified. 

3.  The  defendants  have  reoently,  while  the  said  agree- 
ment was  still  in  force,  without  any  justification  and  in 
violation  of  their  said  agreement,  refused  to  print  and 
publish  Sporting  Luck  for  the  plaintiff,  whereby  the 
plaintiff  has  suffered  considerable  damage. 

The  plaintiff  claimed  1000Z.  damages. 

By  their  amended  defence  the  defendants 
alleged  that  .- 

1.  The  defendants  always  have  been  and  still  are 
ready  and  willing  to  fulfil  their  said  contract  so  far  as 
they  legally  may  and  to  print  the  said  newspaper.  It 
was  a  condition  of  the  said  agreement  that  the  defen- 
dants were  only  to  be  called  upon  to  fulfil  it  if  the  said 
newspaper  contained  matter  which  was  neither  libellous 
nor  illegal. 

2.  The  defendants  only  refused  to  print  the  said  news- 
paper because  the  plaintiff  called  upon  them,  under  the 
contraot  which  is  above  referred  to,  to  print  and  publish 
for  circulation  in  England  with  the  said  newspaper,  and 
as  a  part  of  it,  an  advertisement,  headed  "  International 
Supplement,"  relating  to  a  horse  racing  competition,  the 
publication  of  whioh,  according  to  the  defendants'  con- 
tention, constitutes  an  offence  against  the  Betting  Acts 
of  1853  (16  &  17  Vict.  o.  119,  s.  7)  and  1874.  (37  &  38 
Vict.  c.  15,8.3). 

Particulars. 

1.  On  the  30th  Ootober  1900  one  Ada  Jane  Stoddart 
was  tried  and  convicted  at  the  Central  Criminal  Court 
for  that  she,  being  the  occupier  of  an  office  at  10,  Bed 
Lion-court,  in  the  city  of  London,  had  unlawfully  opened, 
kept,  or  used  that  office  for  the  purpose  of  money  being 
there  received  by  her  as  the  consideration  of  under- 
taking to  pay  thereafter  money  on  events  relating  to 
horse  racing,  in  oontravention  of  sect.  1  of  the  Betting 
Act  of  1853. 

2.  The  learned  judge,  at  the  trial  of  the  said  Ada 
Jane  Stoddart,  reserved  the  point  and  stated  a  case  for 
the  consideration  of  the  Court  of  Crown  Cases  Reserved 
as  to  whether  the  then  defendant  had  in  law  been  guilty 
-of  any  offence  against  the  said  section  of  the  said  Act, 
and  an  the  17th  November  1900  the  conviction  of  the 
said  Ada  Jane  Stoddart  was  unanimously  affirmed  by 
the  Court    for   the    consideration   of    Crown   Cases 


Reserved:  (see  Beg.  v.  Stoddart,  83  L.  T.  Rep.  538; 
(1901)  1  Q.  B.  177.) 

The  facts  that  were  proved  against  the  said  Ada  Jane 
Stoddart  and  upon  which  her  conviction  was  founded 
were  that  she  was  the  occupier  of  an  office  at  10,  Red 
Lion-court,  in  the  City  of  London,  and  the  registered 
proprietor  of  a  newspaper  published  weekly  at  that  office. 
Each  number  of  the  paper  oontained  a  notice  of  what 
was  called  a  "  ooupon  competition,"  that  is  to  say,  of  a 
promise  by  the  then  defendant  to  pay  a  certain  specified 
sum  of  money  to  such  persons  as  should  correctly  guesv 
the  result  of  a  certain  horse  race  then  shortly  about  to 
be  run,  and  should  write  their  guesse.  upon  certain 
forms  called  "  coupons,"  whioh  were  issued  with  eaoh 
number  of  the  newspaper,  and  should  return  the  coupons 
so  filled  up  to  the  then  defendant's  offioe,  together  with 
the  sum  of  one  penny  in  respect  of  eaoh  guess  made.  A 
large  number  of  persons  every  week  sent  in  to  the  said 
office  coupons  filled  up  as  aforesaid,  accompanied  by 
remittances  of  money. 

3.  As  between  the  date  of  the  said  decision  of  the 
Court  of  Crown  Cases  Reserved  affirming  the  said  con- 
viction and  the  date  of  the  issue  of  the  writ  in  this 
action,  the  plaintiff  instructed  the  defendants  under  the 
agreement  referred  to  in  par.  1  in  this  defence  to  publish 
the  advertisement  called  "An  International  Supple- 
ment," containing  a  number  of  ooupons  as  part  of  the 
newspaper  called  Sporting  Luck,  in  which  was  adver- 
tised to  the  English  public  a  system  of  competition 
identical  in  all  respects  with  that  in  regard  to  whioh  the 
said  Ada  Jane  Stoddart  had  been  oonvioted,  except 
that  the  competitors  were  no  longer  to  send  their 
moneys  or  deposits  to  No.  10,  Red  Lion-court,  in  the 
city  of  London  or  to  any  place  of  receipt  or  deposit 
within  the  jurisdiction  of  the  English  courts,  but  were 
to  send  all  moneys  to,  and  it  was  expressly  announoed 
that  in  the  future  all  moneys  would  only  be  received  at, 
an  offioe  whioh  had  been  opened  by  the  plaintiff  for  the 
purpose  of  receiving  them  at  Middleburg,  in  the  kingdom 
of  Holland. 

4.  The  defendants  refused  to  print  the  said  advertise- 
ment, contending  that  as  the  said  offioe  in  Middleburg 
in  Holland  had  been  opened  by  the  plaintiff  for  a  pur- 
pose whioh  would  infringe  sect.  1  of  the  Betting  Aot  of 
1853  and  eeot.  3  of  the  Betting  Aot  1874  if  it  had  been 
so  opened  in  this  oountry  the  publication  of  an  advertise- 
ment in  relation  to  such  an  office  was  illegal  under  the 
specified  sections  of  the  two  several  Acts  of  Parliament 
whioh  are  above  set  forth,  whioh  refusal  constitutes  the 
breach  alleged  in  the  statement  of  claim  and  sued  upon 
in  this  action. 

The  question  raised  on  the  pleadings  and  now 
argued  was  whether  the  advertisement  of  the 
"  International  Supplement "  was  or  was  not  an 
infringement  of  sect.  7  of  the  Betting  Aet  1853 
and  sect.  3  of  the  Betting  Aot  1874. 

The  Betting  Aot  1853  (16  &  17  Vict,  c.  119), 
provides: 

Sect.  1.  No  house,  offioe,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or  acting 
for  or  on  behalf  of  such  owner,  oooupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having  the  care 
or  management  or  in  any  manner  oonduoting  the  business 
thereof  betting  with  persons  resorting  thereto;  or  for 
the  purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  such  owner,  oooupier,  keeper, 
or  person  as  aforesaid  as  or  for  the  consideration  for 
assurance,  undertaking,  promise,  or  agreement, 
or  implied,  to  pay  or  give  thereafter  any 
valuable  thing  on  any  event  or  oontingenaj  of  or  i 
to  any  horse  race,  or  other  rase,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  securing  the 
paying  or  giving  by  some  other  person  of  any  money  or 
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valuable  thing  cm  any  suoh  event  or  oontiDgenoy  as 
aforesaid;  and  every  house,  office,  room,  or  other  plaoe 
opened,  kept,  or  need  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  deokred  to  be  a  oommon  nniaanoe 
and  ocmtraxy  to  law. 

8eot.  7.  Any  person  exhibiting  or  publishing  or 
eansmg  to  be  exhibited  or  published  any  plaoard,  hand- 
bill, card,  writing,  sign,  or  advertisement  whereby  it 
■hall  be  made  to  appear  that  any  house,  office,  room,  or 
place  is  opened,  kept,  or  used  for  the  purpose  of  making 
bets  or  wagers,  in  manner  aforesaid,  or  for  the  purpose 
of  exhibiting  lists  for  betting,  or  with  intent  to  induce 
any  person  to  resort  to  such  house,  office,  room,  or  plaoe 
for  the  purpose  of  making  bets  or  wagers,  in  manner 
aforesaid,  or  any  person  who,  on  behalf  of  the  owner 
or  occupier  of  any  such  house,  office,  room,  or  plaoe,  or 
person  using  the  same,  shall  invite  other  persons  to 
resort  thereto  for  the  purpose  of  making  bets  or  wagers, 
in  manner  aforesaid,  shall,  upon  summary  conviction 
thereof  before  two  justices  of  the  peace,  forfeit  and  pay 
a  sum  not  exceeding  thirty  pounds,  and  may  be  further 
adjudged  by  such  justioes  to  pay  such  costs  attending 
sueh  conviction  as  to  the  said  justioes  shall  seem  reason- 
able; and  on  the  nonpayment  of  such  penalty  and 
costs,  or  in  the  first  instance  if  to  such  justioes  it  shall 
seem  fit,  may  be  committed  to  the  oommon  gaol  or  house 
of  correction,  with  or  without  hard  labour,  for  any  time 
not  exceeding  two  calendar  months. 

The  Betting  Act  1874  (37  &  38  Yict.  c.  15)— 
which  by  sect.  1  is  to  be  construed  as  one  with  the 
Betting  Act  1853,  called  the  principal  Act — pro- 
vides: 

Seel  3.  Where  any  letter,  circular,  telegram,  plaoard, 
handbill,  oard,  or  advertisement  is  sent,  exhibited,  or 
published — (1)  Whereby  it  is  made  to  appear  that  any 
person,  either  in  the  United  Kingdom  or  elsewhere,  will 
on  application  give  information  or  advice  for  the  pur- 
pose of  or  with  respect  to  any  such  bet  or  wager,  or  any 
sneh  event  or  contingency  as  is  mentioned  in  the  prin- 
cipal Act,  or  will  make  on  behalf  of  any  other  person 
sby  suoh  bet  or  wager  as  is  mentioned  in  the  principal 
Act ;  or  (2)  with  intent  to  induce  any  person  to  apply  to 
any  house  office,  room,  or  plaoe,  or  to  any  person,  with 
the  view,  of  obtaining  information  or  advioe  for  the 
purpose  of  any  such  bet  or  wager  or  with  respect  to  anj 
sneh  event  or  contingency  as  is  mentioned  in  the  prin* 
opal  Act ;  or  (3)  inviting  any  person  to  make  or  take 
soj  share  in  or  in  connection  with  any  suoh  bet  or  wager ; 
every  person  sending,  exhibiting,  or  publishing,  or 
oaosing  the  same  to  be  sent,  exhibited,  or  published, 
■hall  be  subject  to  the  penalties  provided  in  the  seventh 
section  of  the  principal  Act  with  respect  to  offences 
under  that  section. 

Lord  Coleridge,  K.O.  and  Stutfield  {BoviU  Smith 
with  them)  for  the  plaintiff. — The  only  adver- 
tisement which  is  illegal  Tinder  these  Acts  is  an 
advertisement  of  a  betting-house,  which  comes 
within  sect.  1.  The  preamble  of  the  Act  of  1853 
is  important  as  showing  the  scope  of  the  Act ; 
then  sect.  1  deals  with  two  distinct  offences  or 
illegal  purposes:  first,  the  offence  of  opening, 
keeping,  or  using  a  house  for  the  purpose  of 
betting  with  persons  resorting  thereto;  and, 
■econdly,  the  keeping  such  a  house  for  the 
purpose  of  any  money  or  valuable  thing 
oeing  received  there  for  those  purposes.  Then 
•act  7,  which  is  the  section  dealing  with 
this  matter,  refers  in  fact  to  sect.  1,  and  pro- 
hibits the  exhibiting  or  publishing,  as  described 
in  that  section,  of  any  advertisement  of  a 
house  as  described  in  sect.  1.  It  does  not  pro- 
hibit the  advertising  of  anything  which  does  not 
come  within  sect.  1 ;  and  sect.  3  of  the  Act  of 
1874  does  not  go  beyond  the  scope  of  sect.  1  of 


the  Act  of  1853,  but  merely  refers  us  back  again 
to  sect.  1.  Therefore  these  sections — sect.  7  of  the 
Act  of  1853  and  sect.  3  of  the  Act  of  1874— 
merely  prohibit  certain  acts  done  in  connection 
with  the  "house  or  office"  which  is  defined  in 
sect  1,  and  do  not  enlarge  the  scope  of  that 
section.  It  becomes  important,  therefore,  to  see 
what  is  a  "  house,  office,  room,  or  place/'  within 
sect.  1  of  the  Act  of  1853,  which  is  the  governing 
section  of  the  Act.  That  question  was  very 
fully  discussed  by  the  Court  of  Appeal  and  House 
of  Lords  in  Powell  v.  Kempton  Park  Racecourse 
Company  (77  L.  T.  Rep.  2 ;  (1897)  2  Q.  B.  242 ; 
80  L.  T.  Eep.  538;  (1899)  A.  0.  143).  That  case 
show 8  that  what  is  forbidden  in  the  first  part 
of  sect.  1  is  the  user  of  a  prohibited  place  for  the 
purpose  of  making  bets  with  persons  resorting  to 
it — that  is  to  say,  an  ordinary  betting-house. 
The  object  of  the  Aot  was  to  suppress  betting- 
bouses,  and  the  locality  or  place  was  the 
object  of  the  suppression,  and  that  locality 
must  be  within  the  jurisdiction  of  the  court. 
The  "bets"  and  the  "resorting"  referred 
to  in  sect.  7  must  be  bets  made  in,  and  a 
resorting  to,  a  bettiog- house  such  as  is  aimed 
at  in  the  Act,  and  the  "  house  "  in  that  section 
means  and  can  only  mean  a  betting-bouse  in  this 
country.  Sect.  7,  therefore,  with  regard  to  adver- 
tising, must  relate  to  a  place  within  the  jurisdic- 
tion which  comes  within  sect.  1,  and  sect.  3  of  the 
Act  of  1874  must  also  relate  back  to  the  Act  of 
1853  and  to  a  house  or  betting-house  in  this 
country : 

Gov  v.  Andrews,  12  Q.  B.  Div.  126. 

Publishing  an  advertisement  that  there  is  a 
betting-house  in  Holland  is  not  publishing  such 
information  in  respect  of  a  betting- house  as  is 
contemplated  by  sect.  1,  and  is  therefore  not  pro- 
hibited by  law.  No  possible  construction  of  the 
statute  can  apply  to  a  house  out  of  the  United 
Kingdom,  and  there  can  be  no  illegal  user  in  this 
country  of  a  house  outside  this  country.  Sect.  1 
deals  with  the  betting-house  itself,  and  is  the  first 
Act  which  condemns  the  house  itself,  and  con- 
demns it  as  a  common  nuisance  (sect.  1)  and  as  a 
common  gaming-house  (sect.  2)  within  8  &9  Yict. 
c.  109.  It  would  be  contrary  to  every  principle 
of  contraction  and  of  international  comity  to 
extend  these  provisions  to  houses  in  any  foreign 
country  and  to  declare  them  common  gaming- 
houses and  nuisances.  The  right  to  search 
suspected  houses  given  by  sects.  11  and  12  could 
not  be  applied  if  a  "house"  applies  to  houses 
abroad;  and  if  the  true  construction  were  that 
"houses"  include  houses  abroad,  it  would  not 
have  been  necessary  specially  to  exclude  Scotland 
as  the  Act  does  in  sect.  20.  It  is  necessary  to 
show  that  the  houses  are  within  the  jurisdiction 
of  the  court.  The  case  of  Macnee  v.  Persian 
Investment  Corporation  (62  L.  T.  Rep.  894;  44 
Gh.  Div.  306),  as  to  lotteries,  shows  that  a  pro- 
hibition as  to  advertising  lotteries  would  not 
extend  to  foreign  lotteries  unless  specially  made 
to  do  so  by  the  statute.  In  the  statute  there  in 
question  (6  &  7  Will.  4,  c.  66),  there  was  an 
express  prohibition  against  advertising  "  foreign 
and  other  illegal  lotteries,"  and  it  is  clear  that 
but  for  that  express  statutory  prohibition  there 
would  be  no  prohibition  against  advertising 
foreign  lotteries.  An  Aot  ought  not  to  be 
so  construed  as  to  make  it  extend  to  foreign 
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countries ;  and  primd  facie  when  an  Act  is  pro- 
hibited by  statute  it  is  prohibited  only  with 
regard  to  acts  done  in  England,  and  this  is  espe- 
cially so  with  regard  to  statutes  dealing  with 
criminal  offences.  This  Act  therefore  can  only 
apply  to  betting-houses  in  this  country,  and  when 
sect.  7  prohibits  the  publishing  of  advertisements 
of  houses  opened  or  kept  for  the  purpose  of 
making  bets,  it  refers  to  and  is  confined  to  houses 
which  come  within  the  first  of  the  two  illegal 
purposes  set  out  in  sect.  1,  and  the  case  of  &g. 
▼.  Brown  (72  L.  T.  Rep.  22;  (1895)  1  Q.  B.  119) 
shows  that  that  purpose  must  be  betting  with 
persons  physically  resorting  to  the  house.  The 
house  must  be  a  house  of  resort,  and  there  must 
be  a  physical  resorting  to  the  house  for  the 
purpose  of  betting,  and  that  only  is  the  house  the 
advertisement  of  which  is  aimed  at  in  sect.  7.  It  is 
perfectly  clear  that  sect.  7  does  not  cover  this 
case,  but  is  confined  to  advertising  houses  within 
the  jurisdiction  which  are  kept  for  betting  with 
persons  physically  resorting  thereto,  and  sect.  3 
of  the  Act  of  1874  carries  the  case  no  farther. 

C.  W.  Mathetoe  for  the  defendants.— The 
defendants  were  in  this  position :  They  had  this 
contract  with  the  plaintiff  for  the  printing  of  this 
paper.  This  contract  was  of  value  to  them,  and 
they  did  not  wish  to  give  it  up  unless  there 
were  some  good  reason  for  their  doing  so.  At 
the  same  time  they  did  not  wish  in  the  least 
degree  to  break  the  law  or  infringe  the  provisions 
of  these  Acts,  and  accordingly,  after  the  conviction 
of  Mrs.  Stoddart  in  the  case  of  Beg.  v.  Stoddart 
(ante,  p.  48 ;  83  L.  T.  Rep.  538 ;  (1901)  1  Q.  B.  177), 
it  became  necessary  for  the  defendants  to  recon- 
sider their  position,  which  they  did,  and  they 
refused  to  print  the  paper  so  that  the  point  might 
be  properly  settled  whether  in  so  printing  it  they 
would  oe  acting  legally  or  illegally.  The  defen- 
dants had  to  look  at  sect  1  of  the  Act  of  1853 
under  both  its  heads,  and  they  had  to  take  into 
consideration  that  Beet  7  of  the  same  Act  was 
co-extensive  with  sect  1,  and  that  therefore  it 
would  be  a  criminal  offence  under  sect  7  to  pub- 
lish these  advertisements  under  the  circumstances. 
The  reason  of  their  refusal  to  print  the  adver- 
tisement was  that,  as  they  contended,  if  the  office 
in  Holland  had  been  opened  in  this  country  for 
the  same  purpose  for  which  it  had  been  opened  in 
Holland,  it  would  have  been  illegal  under  sect  1 
of  the  Act  of  1853  and  sect  3  of  the  Act  of  1874, 
and  in  that  case  the  publication  of  an  advertise- 
ment relating  to  the  same  would  have  come 
within  sect.  7  and  have  been  illegal.  The  words 
in  sect.  7  are  very  wide,  and  the  defendants  had 
to  consider,  having  regard  to  the  decision  in  Reg. 
v.  Brown  (ubi  sup.),  whether  there  was  not  a  com- 
plete offence,  although  there  was  no  resorting  to 
this  house.  In  that  case  Lord  Russell,  O.J. 
says :  "  The  real  gist  of  the  offence  created  by  the 
section  is  the  opening  and  keeping  of  a  house  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  and  the  offence  could  be  proved  although 
no  person  ever  resorted  there."  The  defendants 
were  therefore  justified  under  sect  7  of  the  Act 
of  1853  and  sect  3  of  the  Act  of  1874  in  refusing 
to  print  this  advertisement 

Phillimobb,  J. — In  this  case  we  are  of 
opinion  that  there  should  be  judgment  for  the 
plaintiff,  and  possibly  on  a  somewhat  narrow 
ground.    The  1st   section    of    the  Betting  Act 


1853  (16  &  17  Yict  c.  119)  deals  with  two  different 
offences :  first,  the  offence  of  keeping  a  betting- 
house  to  which  persons  resort  for  the  purpose  of 
betting.  The  decision  of  the  Court  lor  Grown 
Gases   Reserved — whose  decision  upon   such   a 

S>int  is  binding  on  us — in  the  case  of  Beg.  v. 
rown  {ubi  tup.)  says  that  that  resort  must  be 
physical.  Therefore  the  first  part  of  sect  1 
makes  it  illegal  to  keep  a  house  to  which  persons 

Physically  resort  for  the  purpose  of  betting, 
'hat  is  not  the  class  of  offence  which  it  is 
suggested  the  plaintiff  Stoddart  may  be  com- 
mitting by  what  he  is  now  doing.  The  second 
half  of  the  section  deals  with  the  case  of  a  person 
who  keeps  an  office  at  which  money  is  received 
(whether  physically  brought  there  or  sent  there 
by  post  or  by  messenger)  by  the  owner,  occupier, 
or  keeper,  "  as  or  for  the  consideration  for  any 
.  .  .  promise  or  agreement  ...  to  pay  or 
give  thereafter  any  money  or  valuable  thing  on 
any  event  or  contingency  of  or  relating  to  any 
horse  race,"  or  to  certain  other  events.  Under 
that  half  of  this  section — sect.  1 — Mrs.  Stoddart 
was  convicted,  and  the  conviction  was  upheld  by 
the  Court  for  the  Consideration  of  Grown  Gases 
Reserved  in  the  case  of  Bea.  v.  Stoddart  (ubi 
•up.).  The  circumstances  under  which  she  was 
convicted  are  precisely  the  same  as  the  circum- 
stances of  the  business  which  the  plaintiff  is  now 
carrying  on  and  which  the  defendants  are  asked 
to  advertise,  except  that  the  plaintiff  has  his 
house  of  business  outside  the  jurisdiction— 
namely,  in  the  kingdom  of  Holland — and  not 
inside  the  United  Kingdom.  It  has  been 
suggested  and  argued  that  the  place  where  the 

Slaintiff  carries  on  his  business  makes  all  the 
ifferenoe,  but,  speaking  for  myself,  1  do  not 
think  it  is  necessary  to  get  to  that  point.  If  this 
business  had  been  the  business  which  Mrs. 
Stoddart  carried  on  and  for  which  she  was  con- 
victed, I  still  fail  to  see  that  advertising  that 
business  would,  in  the  language  of  the  2nd  para- 
graph of  the  amended  defence,  have  constituted 
an  offence  against  the  Betting  Aots  1853  and 
1874,  because  the  sections  with  regard  to  adver- 
tising are  sect  7  of  the  Act  of  1853  and  sect  3  of 
the  Act  of  1874.  When  we  come  carefully  to 
analyse  sect.  7  of  the  Act  of  1853,  we  see  that  it 
is  directed  against  advertisements  of  houses  kept 
for  the  first  of  the  two  purposes  in  sect  1,  and 
not  against  houses  kept  only  for  the  purpose  of 
the  second  offence  under  that  section.  The 
question  was  left  to  a  certain  extent  open  in  the 
case  of  Beg.  v.  Stoddart  (ubi  sup.),  whether  the 
particular  form  of  so-called  competition  for 
encouraging  which  Mrs.  Stoddart  was  convicted 
was  betting  or  not  For  myself  1  think  it  was 
betting,  for  the  reasons  given  in  that  case  by  my 
brother  Wills ;  but  it  is  not  necessary  at  all  to 
decide  that  point,  because  the  offence  under  the 
first  half  of  sect.  1  is  not  the  offence  of  keeping 
the  house  open  for  the  purpose  of  betting 
evmplioiter,  but  it  is  the  offence  of  keeping  the 
house  open  for  the  purpose  of  betting  with 
persons  resorting  thereto,  which  resorting,  under 
the  authority  of  Beg.  v.  Brown  (ubi  sup.),  means 
a  physical  resorting.  So  that,  whether  this  form 
of  competition  be  or  be  not  a  bet,  it  is  not  a  bet 
made  bv  persons  resorting  to  a  place  for  the  pur- 
pose of  betting;  and  therefore  sect  7,  which 
only  relates  to  advertisements  of  such  houses, 
does  not   make  this  particular  publication  an 
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-offence.  Then  sect  3  of  the  Betting  Act  of  1874 
was  at  one  time  thought  by  us  to  pat  further  diffi- 
culty in  the  way  of  the  plaintiff,  bat,  again,  when 
that  section  ia  analysed  it  does  not  do  so.  The  1st 
sub-section  relates  entirely  to  information  and 
advice ;  and  it  makes  it  an  offence  to  advertise 
that  someone  will  give  information  or  advice  with 
respect  to  any  such  bet  or  wager.  That  1st  sub- 
section is  as  follows:  [His  Lordship  read  the 
section  and  sab-sect.  1,  and  proceeded:]  That  is 
not  this  case.  I  agpee  with  the  contention  of 
counsel  for  the  plaintiff  that  in  tbe  2nd  Bub- 
section  the  words  "with  respect  to  any  such 
event  or  contingency  "  are  all  subordinate  to  the 
words  "  information  or  advice."  My  brother 
Brace  has  pointed  out  to  me  that  the  words  in 
the  1st  sub-section  seem  to  show  that  that  mast 
be  the  grammatical  meaning,  however  awkwardly 
it  is  expressed.  Therefore  the  2nd  Bub-section 
only  deals  with  advertisements  which  point  out 
persons  or  places  where  information  or  advice 
can  be  obtained,  which,  again,  is  not  this  case. 
The  3rd  sab- section  deals  with  advertisements 
inviting  any  persons  to  make  any  such  bet  or 
wager,  or  take  any  share  in,  or  in  connection  with, 
any  such  bet  or  wager.  Then  we  have  to  con- 
sider what  is  the  meaning  of  "  such  bet  or  wager." 
It  is  such  bet  or  wager,  as  the  1st  sub-bection 
shows,  as  is  mentioned  in  the  principal  Act — 
that  is,  the  Act  of  1853.  The  only  beta  or  wagers 
which  are  mentioned  in  the  principal  Act  are 
bets  or  wagers  made  by  the  persons  resorting 
to  a  house  for  the  purpose  of  betting,  or,  accord- 
ing to  the  construction  pnt  on  these  words, 
physically  resorting  to  a  house  for  the  purpose  of 
betting.  Therefore  there  is  nothing  in  sect.  3 
which  makes  the  act  of  these  defendants  illegal 
They  are  not  offending  against  these  Acts  by 
reason  of  their  publishing  this  advertisement,  and 
therefore  they  have  no  right  to  break  their  con- 
tract, and  there  must  be  judgment  for  the  plaintiff. 
In  saying  this,  however,  we  pass  no  opinion  upon 
the  question  whether  or  not  the  plaintiff  Joseph 
Stoddart  is  carrying  on  a  legal  business.  From 
what  passed  on  a  previous  occasion,  I  should 
conjecture  that  it  was  hoped  by  this  proceeding 
to  obtain  a  decision  from  this  court  which  might 
have  some  bearing  on  certain  summonses  pending 
before  the  alderman  against  the  plaintiff  in 
respect  of  the  carrying  on  of  his  business.  If 
that  be  so,  nothing  that  we  are  now  saying  will 
assist  or  injure  the  hearing  of  these  summonses. 
Speaking  for  myself,  and  I  believe  speaking  with 
the  consent  of  my  brother,  I  in  no  wav  consider 
whether  or  not  Joseph  Stoddart,  bv  having  moved 
the  business  from  London  to  Middleburg,  has  or 
has  not  escaped  from  the  decision  of  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved 
in  the  case  of  Beg.  v.  Stoddart  (ubi  sup.).  Taking 
it  that  he  is  doing  exactly  the  same  thing  for 
which  Mrs.  Stoddart  was  convicted,  I  still  say 
that  neither  sect.  7  of  the  Act  of  1853  nor  sect.  3 
of  the  Act  of  1874  makes  it  illegal  in  the  defen- 
dant company  to  print  and  publish  that  particular 
advertisement. 

Bruce,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.       Judgmentfor  the  plaint^ 

Solicitors  for  the  plaintiff,  Le  Brasseur  and 
Oakley. 

Solicitors    for    the     defendants,    Lewis    and 
Lewis. 

Mag.  Cab.— Vol.  XX. 


Friday,  June  7, 1901. 
(Before  Ridley  and  Bioham,  JJ.) 
Hall  (app.)  v.  McWilliam  (reap.),  (a) 
Lottery — Sale  of  chances— Proposal  or  scheme  for 
sale  of  chances  in  newspaper — "  Spot "  competi- 
tion in  newspaper  —  Conviction  —  Lottery  Act 
1823  (4  Geo.  4,  c.  60),  s.  41. 

It  was  announced  in  an  issue  of  an  evening 
newspaper  belonging  to  a  limited  company  and 
sold  for  the  price  of  one  halfpenny,  that  for  a 
certain  period  in  certain  issues  of  the  news- 
paper spots  of  varying  size  and  configuration 
would  be  printed  in  various  parts  of  the  issues. 

Some  of  such  spots  were  distinguished  as  winning 
spots.  It  was  also  stated  in  the  paper  that  on  a 
specified  day  an  announcement  would  appear  in 
the  paper  showiua  the  exact  configuration  of  such 
spots  as  were  declared  to  be  winning  spots  ;  and 
it  was  stated  in  all  the  issues  in  question  that 
the  person  who  cut  from  the  newspaper  and 
sent  to  the  offices  of  the  same  the  portion  of  the 
newspaper  containing  any  spot  the  facsimile  of 
which  nod  been  declared  to  be  a  winning  spot, 
would  receive  a  prise.  The  winning  spots  were 
arbitrarily  selected  by  the  proprietors  of  the 
newspaper,  and  the  winning  of  the  prises 
depended  wholly  upon  chance. 

The  appellant,  the  printer  and  publisher  of  the 
newspaper,  was  summoned  under  sect.  41  of  the 
Lotteries  Act  1823  (4  Geo.  4,  c.  60),  for  unlaw- 
fully publishing  a  proposal  and  scheme  for  the 
sale  of  chances  in  a  lottery,  namely,  the  proposal 
and  scheme  called  "  spots"  and  was  convicted 
under  the  section  as  a  rogue  and  vagabond. 

Held,  that  the  sale  of  the  newspapers  was  the  pub- 
lishing  a  proposal  and  scheme  for  the  sale  of 
chances  in  a  tottery,  not  authorised  by  any  Act 
of  Parliament  within  the  meaning  of  the  section, 
and  that  the  appellant  was  properly  convicted 
under  the  section. 

Case  stated  by  the  Lord  Mayor  of  the  city  of 
London. 

At  a  court  of  summary  jurisdiction,  sitting  at 
the  Mansion  House,  in  the  city  of  London,  on  the 
22nd  Jan.  1901,  an  information  was  preferred 
against  the  appellant  under  sect.  41  of  4  Geo.  4, 
c.  60,  that  he  did,  on  the  29th  Nov.  1900,  unlaw- 
fully publish  a  certain  proposal  and  scheme,  to 
wit,  a  proposal  and  scheme  called  "  Spots,"  for  the 
sale  of  certain  chances  in  a  certain  lottery  not 
authorised  by  any  Act  of  Parliament. 

This  information  was  heard  before  the  Lord 
Mayor,  who  convicted  the  appellant,  subject  to 
this  case  for  the  opinion  of  the  court. 

Upon  the  hearing  the  following  facts  were 
proved  or  admitted. 

The  appellant  was  the  printer  and  publisher  of 
a  certain  evening  newspaper  called  the  Sun,  and 
was  liable  to  a  conviotion  on  the  information  if 
the  offence  charged  was  proved. 

The  Sun  newspaper  is  the  property  of  a 
limited  liability  company  called  "The  Sol  Syndi- 
cate," having  offices  at  Temple-avenue,  where  the 
business  of  tne  newspaper  is  carried  on. 

The  paper  is  published  and  sold  in  London  as 
an  evening  newspaper  at  the  price  of  a  halfpenny, 
and  the  following  issues — namely,  the  29th  Nov., 
the  3rd,  5th.  7th,  10th,  and  12th  Dec.  1900— con- 
taining the  system  referred  to  in  the  information, 

(a)  Beported  by  W.  W.  Obb,  E«q.,  B*rri«ter-at-Law. 
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were  put  in  evidence,  and  were  to  be  treated  as 
part  of  this  case.  No  other  evidence  as  to  the 
nature  of  the  Bcheme  was  tendered. 

What  the  scheme  was  fully  appeared  from  the 
issues  of  the  newspaper ;  shortly  it  was  as 
follows:  It  was  announced  in  an  issue  of  the 
the  paper  dated  the  29th  Nov.  that  for  a  certain 
period  in  certain  issues  of  every  edition  of  the 
Sun,  spots  of  varying  size  and  configuration  would 
be  printed  in  various  parts  of  the  said  issues. 
Some  of  such  spots  were  distinguished  as  winning 
spots. 

It  was  further  announced  in  the  said  issue  that 
on  Wednesday,  the  19th  Dec.,  an  announcement 
would  appear  showing  the  exact  configuration 
of  such  spots  as  were  declared  winning  spots. 

It  was  stated  in  all  such  issues  that  the  person 
who  cut  out  from  the  newspaper  and  sent  to  the 
offices  of  the  Sun  newspaper  the  portion  of  the 
paper  containing  any  spot,  the  facsimile  of  which 
had  been  thus  announced  as  a  winning  spot,  would 
receive  a  prize. 

It  was  further  announced  in  the  above  papers 
that  the  prizes  differed  for  different  spots. 

It  was  also  announced  in  the  papers  that  cer- 
tain persons,  whose  names  and  addresses  were 
given,  had  in  fact  received  prizes  in  accordance 
with  the  scheme  set  forth. 

It  was  contended  on  behalf  of  the  appellant 
that  he  had  not  committed  the  offence  charged  on 
the  following  grounds:  That  he  had  not  pub- 
lished any  scheme  for  the  sale  of  a  chance,  within 
the  meaning  of  the  Acts,  and  that  no  chance  had 
been  sold  or  offered  for  sale ;  that  the  scheme  was 
for  the  sale  of  the  newspaper  in  the  ordinary 
course  of  business  at  the  fixed  price  which  had 
always  been  charged — namely,  a  halfpenny — 
and  that  the  distribution  of  prizes  under  this 
scheme  was  gratuitous,  and  was  the  result 
merely  of  a  scheme  by  way  of  legitimate  adver- 
tisement, ancillary  to  and  in  furtherance  of  the 
sale  of  the  newspaper  at  its  regular  and  fixed 
price,  and  was  not  a  scheme  for  the  sale  of  a 
chance,  so  as  to  constitute  a  lottery  within  the 
meaning  of  the  Acts. 

And  secondly,  that  to  enable  the  purchaser 
of  a  newspaper,  which  contained  a  winning  spot 
to  acquire  the  prize  offered,  necessitated  on  his 
part  the  exercise  of  such  sufficient  care,  skill,  and 
vigilance  as  to  render  the  acquisition  of  such 
prize  by  him  not  a  mere  matter  of  chance. 

The  magistrate  found,  as  a  fact,  that  the 
winning  of  the  prizes  depended  wholly  upon 
chance. 

The  magistrate  was  of  opinion  upon  the  facts 
above  stated  that  the  above  proposal  and  scheme, 
so  published  by  the  appellant,  was  a  lottery  not 
authorised  by  any  Act  of  Parliament,  and  he 
therefore  convicted  him  as  a  rogue  and  vagabond 
and  fined  him  25Z.  with  101. 10s.  for  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  Lord  Mayor,  upon  the  above  state- 
ment of  facts,  came  to  a  correct  determination, 
and  decision  in  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

The  Lotteries  Act  1823  (4  Geo.  4,  c.  60)— an 
Act  for  granting  to  his  Majesty  a  sum  of  money 
to  be  raised  by  lotteries — provides : 

Sect.  41.  If  any  person  or  persona  shall  sell  any 
ticket  or  tickets,  obanoe  or  chances,  share  or  shares  of 
any  ticket  or  tickets,  chance  or  chances  in  any  lottery 
or  lotteries  authorised  bj  any  foreign  potentate  or  state, 


or  to  be  drawn  in  any  foreign  country,  or  in  any  lottery 
or  lotteries,  exoept  snob  as  are  or  shall  be  authorised  bj 
this  or  some  other  Act  of  Parliament  to  be  sold,  or  shall 
publish  any  proposal  or  scheme  for  the  sale  of  any  ticket 
or  tickets,  chance  or  chances,  share  or  shares  of  any 
ticket  or  tickets,  chance  or  chances,  exoept  such  lottery 
or  lotteries  as  shall  be  authorised  as  aforesaid,  such 
person  or  persons  shall,  for  every  such  offence,  forfeit 
and  pay  the  snm  of  fifty  pounds,  and  shall  also  be  deemed 
a  rogue  and  vagabond,  or  rogues  and  vagabonds,  andV 
shall  be  punished  as  such  in  the  manner  hereinafter 
directed. 

Marshall  HaU,  K.C.  and  Oermaine  for  the 
appellant. — This  is  not  a  lottery,  because  under 
the  particular  statute  which  deals  with  this- 
matter  there  must  be  a  sale  of  a  chance  in  the 
first  place,  and  it  must  be  exclusively  chance 
and  no  skill.  Those  are  the  two  points.  The- 
preamble  of  the  Act  (4  Geo.  4,  c.  60)  clearly 
shows  that  a  competition  of  this  kind  does  not 
come  within  the  spirit  of  the  Act,  and  that  the 
section  cannot  apply  to  the  case  of  a  sale  of  a 
halfpenny  newspaper  as  in  this  case.  To  bring. 
the  case  within  the  Aot  there  must  be,  first, 
chance ;  secondly,  no  skill ;  and,  thirdly,  the  sale 
of  a  chance.  The  real  point  is  that  there  must 
be  the  sale  of  a  chance,  and  it  is  conceded  that 
there  must  he  a  sale.  A  sale  implies  a  considera- 
tion moving  from  the  purchaser  of  the  newspaper 
towards  the  seller  of  it.  There  is  no  considera- 
tion here  for  the  sale  of  the  chance;  the  con- 
sideration (the  halfpenny)  is  for  the  sale  of  the 
newspaper,  and  not  for  the  sale  of  the  chance. 
No  portion  of  this  halfpenny  goes  to  the  buying 
of  the  chance;  the  whole  of  it  goes  to  the  buying 
of  the  newspaper.  Generally,  when  there  are- 
cases  of  selling  chances,  it  is  possible  to  apportion 
a  specific  pari  of  the  sum  paid  to  the  buying  of 
the  chances ;  but  that  is  not  so  here.  No  portion 
of  the  halfpenny  can  possibly  be  allocated  to- 
the  chance  of  getting  the  sovereign  in  this  case* 
that  is,  to  buying  the  chance.  In  order  to  consti- 
tute a  lottery  under  this  section  there  must  be  a 
payment  of  at  least  a  halfpenny,  as  that  is  the 
smallest  coin,  and  there  must  be  the  payment  of 
some  coin.  This  is  not  a  sale  at  all ;  it  is  really 
a  gift  by  the  proprietors  to  the  purchaser  of  a 
paper  containing  a  winning  6pot.  The  decision 
in  Caminada  v.  Hulton  (64  L.  T.  Rep.  572),  is- 
entirely  in  the  appellant's  favour,  as  it  decided 
that  no  offence  had  there  been  committed  under- 
sect.  41  of  this  Act.    They  also  referred  to 

Taylor  v.  Smetten,  11  Q.  B.  Div.  207. 

Avory,  K.C.  and  R.  D.  Muir,  for  the  respondent,, 
were  not  called  upon  to  argue. 

Ridley.  J. — In  this  case  the  question  is 
whether  the  magistrate  was  right  in  convicting*  the 
appellant  under  sect  41  of  the  Lotteries  Aot  1823. 
[His  Lordship  read  it.]  There  is  no  authority 
of  an  Act  of  Parliament  which  can  be  called  in 
aid  by  the  appellant  in  this  case,  so  that  those 
words  in  the  section  can  have  no  application  herey 
and  therefore  what  we  have  to  decide  is  whether 
the  magistrate  was  right  in  holding  that,  upon  the 
facts,  the  proposal  and  scheme  so  published  by 
the  appellant  was  a  lottery.  The  facts  are  shortly 
these.  In  the  Sun  newspaper  there  were  placed 
certain  spots,  I  do  not  know  how  many  or  in 
what  parts  of  the  newspaper  they  were  placed. 
A  day  came  when  a  prize  was  given  to  the  pos- 
sessor of  a  spot  which  carried  the  right  to  a  prize- 
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If  the  purchaser  of  a  newspaper  could  find  that; 
»pot  in  the  copy  of  the  newspaper  which  he  had 
bought,  he  would  become  entitled  to  the  prize. 
It  was  not  really  argued  that  this  was  a  case  of 
skill,  because  that  was  not  the  point  persisted  in. 
If  skill  were  really  required  in  the  discovery  of 
the  spot  which  entitled  the  owner  of  the  spot  to 
a  prize,  then  the  case  would  come  within  the 
principal  in  Caminada  v.  Htdton  (ubi  sup.),  where 
the  court  decided  that  there  was  no  lottery  in 
that  case,  because  there  the  question  of  skill  came 
in,  and  it  was  necessary  for  anyone  to  win  the 
prize  to  be  able  to  select  among  the  horses  those 
which  were  likely  to  win  the  races.  In  that  case 
there  came  in  the  question  of  skill,  but  in  this 
case  the  point  is,  I  think,  very  properly  not  in- 
sisted upon  that  anything  like  skill  was  required 
in  the  discovery  of  the  spot.  The  case  is  different 
from  those  cases  where  perhaps  there  might  be  a 
consideration  as  to  whether  skill  was  required 
or  not  Here  there  is  no  such  element.  The 
argument  is  that  the  newspaper  is  sold  with  other 
objects,  such  as  the  dissemination  of  news,  and 
that  this  is  but  a  minor  portion  of  the  scheme 
under  which  the  newspaper  is  conducted,  and  that, 
the  price  of  the  newspaper  being  only  one  half- 
penny, therefore  one  cannot  discover  that  any 
tangible  part  of  the  sum  paid  for  such  news- 
paper is  a  purchase  of  a  chance  as  distinct  from 
the  newspaper,  and  it  is  therefore  contended  that 
what  has  been  is  not  within  the  Act  of  Parlia- 
ment. I  cannot  discover  any  good  reason  for 
supporting  anv  of  those  arguments.  It  seems  to 
me  to  be  certain  that  what  a  person  buys,  when  he 
gives  one  halfpenny  for  a  newspaper  under  these 
conditions,  is  not  only  the  newspaper  and  the  news 
which  he  obtains  by  the  purchase  of  the  paper, 
bat  also  the  chance  which  enters  into  his  mind 
that  he  may  be  the  fortunate  possessor  of  the 
newspaper  with  the  lucky  spot  upon  it.  I  think 
it  is  impossible  to  suppose  that  is  not  so.  It 
may  he  that  the  owners  of  the  newspaper  have 
other  objects  in  their  mind  as  to  what  they  will 
do  and  how  they  will  benefit  by  the  offering  of 
these  prizes ;  but  as  far  as  the  purchaser  is  con- 
cerned, I  think  he  does  buy  with  this  newspaper 
the  chance  of  obtaining  the  prize.  Therefore  I 
think  there  is  a  scheme  for  the  sale  of  a  ticket, 
chance,  or  chances,  within  the  meaning  of  this 
Act.  The  argument  for  the  appellant  seems 
to  assume  that  because  the  price  is  one  half- 
penny therefore  you  cannot  say  that  any 
particular  portion  of  that  is  given  for  a  chance, 
when  you  cannot  allocate  what  portion  of  the 
halfpenny  is  given  for  that  chance.  But  that 
it  enters  into  the  mind  of  the  purchaser  of  the 
newspaper  seems  to  me  quite  certain.  For 
these  reasons  I  think  the  conviction  ought  to  be 
upheld. 

Biqham,  J. — I  am  of  the  same  opinion.  The 
appellant  was  summoned  for  unlawfully  publish- 
ing a  certain  proposal  and  scheme — namely,  a 
proposal  and  scheme  called  "  spots  "  for  certain 
chance*  in  a  certain  lottery  not  authorised  by  any 
Act  of  Parliament.  Now,  sect.  41  of  the  statute 
4  Geo.  4,  c.  60,  provides  that  if  any  person  shall 
publish  any  proposal  or  scheme  for  the  sale  of 
any  chance  or  chances  in  a  lottery,  he  shall  be 
guilty  of  an  offence  and  shall  be  fined  in  the  sum 
mentioned  in  the  Act.  The  question  in  this  case 
is  whether  the  appellant  was,  in  the  circumstances, 
guilty  of  the  offence  mentioned  in  the  statute.    I 


think  he  was.  What  he  did  was  to  sell  a  news- 
paper to  purchasers  and  with  the  newspaper  to 
sell  a  chance  of  getting  a  prize  in  a  lottery.  The 
newspapers  contained  spote,  apparently  in  diffe- 
rent parts,  and  by  some  means  or  other,  one  of 
these  spots  was  ascertained  afterwards  to  be  the 
winning  spot,  and  any  person  who  could  produce 
a  newspaper  with  that  winning  spot  upon  it  and 
could  point  it  out,  received  the  money  that  he  had 
won  by  his  chance.  I  cannot  understand  how 
that  is  not  publishing  proposals  for  the  sale  of  a 
chance.  It  is  said  that  in  some  way  or  another 
no  chance  is  sold  because  the  one  halfpenny  that 
is  given  for  the  newspaper  is  said  to  be  exhausted 
bf  the  receipt  of  the  newspaper  by  the  person 
who  pays  the  halfpenny.  That  is  not  accurate. 
What  the  person  who  buys  this  newspaper  gets 
for  his  halfpenny  is  not  the  mere  newspaper,  but 
the  chance  as  well.  The  two  things — the  news- 
paper and  the  chance — are  sold  together,  and  it 
does  not  make  it  any  the  less  the  sale  of  a  chance 
that  there  happened  to  be  conveyed  with  the 
chance  something  else — namely,  the  newspaper. 
I  am  therefore  clearly  of  opinion  that  this  offence 
was  committed  by  the  appellant,  and  that  the 
conviction  was  right. 

Conviction  affirmed,  and  appeal  dismissed. 

Solicitor  for  the  appellant,  H.  W.  Chatterton. 

Solicitor  for  the  respondent,  Sir  H.  H.  Craw- 
ford. 


Tuesday,  June  11, 1901. 
(Before  Darling  and  Bioham,  J j.) 
New  River  Company  v.  Assessment   Com- 
mittee of  Hertford  Union,  (a) 
Bating — Water   company — Intake  works  —  Pay- 
ments for  intake  to  local  authorities — Assess- 
ment of  works — Principle  applicable. 

Where  a  water  company  is  under  its  private  Acts 
obliged  to  make  capital  or  annual  payments  for 
the  liberty  to  take  water  from  a  river,  neither 
such  liberty  nor  such  payments  are  an  element  to 
be  taken  into  consideration  in  assessing  the  value 
for  rating  purposes  of  the  intake  works. 

The  N.  B.  Company,  under  certain  private  Acts, 
in  consideration  of  being  allowed  to  take  water 
from  the  river  L.,  agreed  to  pay  42,000Z.  to  the 
conservators  of  the  river  for  the  purpose  of 
improving  the  navigation  of  the  river,  and  also 
an  annual  sum  to  the  conservators  for  general 
purposes,  and  a  further  annual  sum  to  the  Cor- 
poration of H. 

The  company  erected  certain  works  in  the  parish 
of  St.  John  for  the  purpose  of  taking  the  water 
from  the  river  L. 

In  assessing  these  works  for  rating  purposes  the 
assessment  committee  added  to  their  annual 
value  as  based  on  the  value  of  the  land  and  the 
cost  of  erecting  the  works  a  further  sum,  based 
on  these  payments,  for  the  value  of  the  intake  of 
water. 

Held,  that  neither  the  liberty  to  take  the  water  nor 
the  payments  made  for  such  liberty  could  be 
taken  into  consideration  in  fixing  the  annual 
value  of  the  works. 

Liverpool  Corporation  v.  Llanfyllin  Union  Assess- 
ment Committee  (80  L.  T.  Bep.  667;  (1899) 
2  Q.  B.  14)  considered. 

(a)  Reported  by  J.  Andrew  Strahan,  Esq.,  Bftrrister-at-Law. 
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Case  stated  by  the  Court  of  Quarter  Sessions  for 
the  Hertford  Division  of  the  county  of  Hertford 
upon  an  appeal  against  a  rate  whereby  the  appel- 
lants were  rated  in  the  sums  of  7872.  plus  32802. 
gross,  and  6502.  pins  31802.  rateable  value. 

1.  The  history  of  the  appellant  company  and  of 
their  right  to  take  water  from  the  river  Lee  is 
contained  in  their  charter  and  in  the  following 
statutes :  3  Jac.  1,  c.  xviii. ;  12  Geo.  2,  c.  xxxii. ; 
Lee  Navigation  Improvement  Act  1850  (13  &  14 
Vict.  o.  cix.) ;  River  Lee  Water  Act  1855  (18  &  19 
Vict.  c.  cxcvi.);  Lee  Conservancy  Act  1868 
(31  &  32  Vict.  c.  cliv.);  Lee  Conservancy  Act 
1900  (63  &  64  Vict.  c.  cxvii.). 

2.  Shortly  stated,  the  facts  appearing  from  the 
charter  and  statutes  are  as  follows : — 

3.  The  appellant  company  were  formed  under 
a  charter  granted  in  1618  by  King  James  I.  for  the 
purpose  of  bringing  water  from  certain  springs 
at  Chadwell  and  Amwell,  in  the  county  of 
Hertford,  to  London. 

4.  For  many  years  prior  to  the  year  1738 
the  appellant  company  had  taken  considerable 
quantities  of  water  out  of  the  river  Lee,  the  point 
of  intake  being  at  a  place  called  Chalk  Island, 
in  a  channel  of  the  river  Lee  called  the  Manifold 
Ditch,  from  which  the  water  so  taken  flowed  by 
means  of  an  artificial  cutting  into  the  New  Biver. 

5.  In  the  year  1738,  by  12  Geo.  2,  c.  xxxii.,  the 
appellant  company  were  permitted  under  sect.  5 
of  the  Act  to  take  a  specified  quantity  of  water 
from  the  river  Lee  through  the  Manifold  Ditch, 
and  the  Manifold  Ditch  and  the  water  running 
through  it  were  (by  sect.  11)  vested  in  the  appel- 
lant company,  who  were  directed  (by  sect.  17)  to 
pay  to  the  trustees  appointed  to  carry  out  the 
Act  two  capital  sums  amounting  to  £2502.  and 
two  annual  sums  amounting  to  3502.  All  those 
sums  were  (by  sect  18)  to  be  applied  to  purposes 
relating  to  the  navigation  and  purity  of  the  water 
of  the  river  Lee  and  the  costs  of  passing  the 
Act.  The  company  were  also  required  by  sect.  3 
of  the  Act  to  keep  in  repair  the  lock  near  the 
Ware  Mills 

6.  In  1850, 13  &  14  Vict.  c.  cix.  gave  the  trustees 
of  the  river  Lee  the  right  to  tell  surplus  water 
from  the  river  Lee  to  certain  water  companies, 
and  the  appellant  company  for  three  years  made 
an  annual  payment  of  15002.  for  water  so  pur- 
chased by  them  and  supplied  at  an  intake  near 
Tottenham,  in  the  county  of  Middlesex.  The 
intake  has  not  been  used  since  the  year  1855,  but 
it  might  still  be  used. 

7.  In  1855,  by  18  &  19  Vict  c.  cxcvi.,  ss.  4,  5,  the 
annual  payments  under  the  above-mentioned 
statutes  ceased,  and  in  lieu  of  such  payments  an 
annual  sum  of  15002.  and  a  capital  sum  of  42,0002. 
were  directed  to  be  paid  by  the  appellant  com- 
pany. In  return  for  these  payments  and  other 
payments  to  be  made  by  the  East  London  Water- 
works Company  this  statute  (by  sect.  9)  vested 
in  the  appellant  company  and  the  East  London 
Waterworks  Company  all  the  water  flowing  in 
the  river  Lee  except  so  much  as  was  required  for 
navigation.  The  trustees  of  the  river  Lee  were 
(by  sect  43)  directed  to  expend  30,0002.  of  the 
capital  sum  of  42,0002.  in  specified  improvements 
relating  to  the  navigation  of  that  river.  The  Act 
also  contains  provisions  for  the  regulation  of  the 
quanti-y  of  the  water  to  be  taken  by  the  appel- 
lant company  from  the  river  Lee  through  Mani- 
fold Ditch,  and  required  the  appellant  company  to 


construct  a  new  gauge,  which  new  gauge,  with  a- 
house  or  building  to  contain  the  same  with  tbe- 
requisite  machinery,  was  erected  by  the  appellant 
company  in  or  about  the  year  1859  near  the  point 
of  intake. 

8.  In  1868,  by  31  &  32  Vict.  c.  cliv.,  the  appel- 
lant company  were  directed  (by  sect  103)  to  pay 
the  aunual  sum  of  6002.  to  the  Corporation  of 
Hertford,  and  (by  sect  131)  the  appellant  com- 
pany  and  the  East  London  Waterworks  Company 
were  directed  to  pay  an  additional  aggregate- 
yearly  sum  not  exceeding  10002.  (of  which  the 
appellant  company  were  to  pay  one-third  to  the 
Conservators  of  the  Biver  Lee) — who,  by  that  Act, 
became  the  successors  of  the  trustees-— for  pur- 
poses therein  specified  relating  to  the  purity  of  tbe 
water  of  the  river  Lee. 

9.  Since  1868  the  appellant  company  have  paid 
to  the  Conservators  of  the  River  Lee,  under 
these  statutes,  an  annual  sum  of  18332.  6s.  8<2.t. 
and  have  paid  to  the  Corporation  of  Hertford  an 
annual  sum  of  6002. 

10.  By  the  Lee  Conservancy  Act  1900  (63  &  64 
Vict.  o.  cxvii.),  s.  25,  which  received  the  Royal 
Assent  on  the  30th  July  1900,  from  and  after  the 
1st  Jan.  1901  the  aggregate  yearly  sum  payable 
by  the  appellant  company  and  the  East  London 
Waterworks  Company  under  sect.  5  of  the  Act 
18  &  19  Vict  c.  cxcvi.  (referred  to  in  par.  7 
hereof)  was  to  be  increased  to  80002.,  of  which 
37502.  was  to  be  paid  by  the  appellant  company r 
and  from  and  after  the  same  date  the  additional 
aggregate  yearly  sum  payable  by  the  two  com- 
panies under  sect.  131  of  31  &  32  Vict  c.  cliv. 
(referred  to  in  par.  8  hereof)  was  to  be  increased 
to  20002.,  and  that  section  is  to  be  read  and  con- 
strued accordingly. 

11.  The  parish  of  St  John  urban,  in  respect 
of  which  the  rate  in  question  was  made,  was 
formed  under  the  Local  Government  Act  1894, 
and  comprised  a  portion  of  the  previously 
existing  parish  of  St.  John,  Hertford  (the 
part  within  the  borough  of  Hertford),  and  in 
addition  thereto  a  part  of  the  liberty  of  Little 
Amwell  (such  part  as  was  within  the  borough 
aforesaid). 

12.  From  1876  to  1894  the  appellant  company's 
property  in  the  parish  of  St.  John  was  rated  at 
3502.  and  in  the  liberty  of  Little  Amwell  at  5002.,. 
and  those  figures  had  not  been  materially  altered 
since  1859. 

13.  Upon  the  new  parish  of  St.  John  urban  being* 
formed  the  property  of  the  appellant  company 
therein  was  rated  at  3502.  in  respect  of  that 
portion  which  was  in  the  parish  of  St  John,  and 
at  3002.  in  respect  of  that  portion  which  was 
taken  from  the  old  liberty  of  Little  Amwell  The 
portion  left  in  the  old  liberty  of  Little  Am  well* 
which  had  then  been  constituted  the  new  parish 
of  Little  Amwell,  was  rated  at  2002.  The  rating 
of  the  property  of  the  appellant  company  in  the 
new  parish  of  St  John  urban  therefore  stood  at 
the  same  valuation  as  in  1876. 

14.  Until  Jan.  1900  the  property  of  the  appellant 
company  in  the  parish  of  St.  John  urban  had 
never  been  assessed  at  more  than  6502.  rateable 
value. 

15.  In  Jan.  1900,  by  a  supplemental  valuation 
list  subsequently  confirmed  by  the  assessment 
committee,  a  further  sum  of  31802.  was  added  to 
the  rateable  value  in  the  assessment  of  the  pro- 
perty in  the  occupation  of  the  appellant  company 
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under  an  entry  in  which  the  o  >mpany  were  rated 
lor  property  described  as  "  intake  from  the  river 
Lee/'  On  the  24th  May  1900  the  rate  in  question 
was  made  in  accordance  with  the  supplemental 
valuation  list.  The  following  is  a  copy  of  the 
said  rate: 


No. 


m 


18 


1 


Ne 

Elver 


P*ny 


New 
BiTsr 
Com- 
pany 


New 
River 
Com- 
pany 


New 

River 
Com- 
pany 


Chad  well 
Spring- 
portion  of 
the  New 
River 
gange- 
hoose, 
sluice,  *nd 
appnrte- 


Intake 

from 
river  Lee 


Kings 
Meada 


Kings 


6  2 


& 


8380 


n 
f 


£ 

650 


8180 


£  «.  d 
78  10  10 


384  5  0 


16.  The  appellant  company  duly  appealed 
against  the  rate,  the  grounds  of  their  appeal,  bo 
far  as  they  are  material  to  this  case,  being— (1) 
that  the  appellant  company  were  overrated;  (2) 
that  the  appellant  company  did  not  occupy  any 
rateable  hereditament  in  the  parish  coming 
within  the  description  of  intake  from  the  river 
Lee;  and  (3)  that  no  rateable  hereditament 
coming  within  that  description  had  any  existence 
in  the  parish. 

17.  The  appeal  came  on  for  hearing  on  the  15th 
Oct  1900,  when  the  above-stated  facts  were 
proved  or  admitted. 

18.  It  was  further  proved  and  admitted  that 
the  sum  of  31802.  was  arrived  at  by  the  profes- 
sional valuer  who  made  the  supplemental  valua- 
tion list  by  taking  4  per  cent,  upon  the  capital 
nun  of  42,000*.  (namely,  16802.)  and  the  annual 
nun  of  15002.  directed  to  be  paid  under  the 
above-mentioned  statute  of  1855,  but  the  respon- 
deat* admitted  that,  although  these  sums  might 
be  prima  facie  evidence,  they  were  not  neces- 
sarily the  measure  of  rateable  value. 

19.  It  was  also  proved  that  the  actual  intake 
from  the  river  Lee  consisted  of  a  certain  structure 
with  the  land  upon  which  it  stood,  that  the  appel- 
lant company  had  put  a  grating  across  the  mouth 
or  opening  of  the  Manifold  Ditch  where  water 
issued  from  the  river  to  prevent  timber  and  other 
thing*  from  floating  into  the  intake,  and  that 
they  had  erected  posts  in  the  bed  of  the  river  to 
protect  the  intake,  and  that  they  were  in  occupa- 
tion of  the  posts,  and  that  in  and  by  the  item  of 
6502.  the  intake  grating  and  posts  were  rated  at 
their  full  structural  value,  that  the  area  of  the 
land  was  about  three  poles,  and  that  its  annual 
value  as  land  (apart  from  its  user  as  an  intake) 
did  not  exceed  5l,  which  was  also  included  in  the 
sum  of  6502.  It  was  at  this  point  that  the 
specified  quantity  of  water  which  the  appellant 
company  were  authorised  to  take  from  the  river 
Lee  entered  the  Manifold  Ditch  and  flowed  thence 
into  the  New  River.  For  the  respondents  it  was 
contended— (1)  That  beyond  the  rating  of  the 


intake  at  its  structural  value  and  value  hs  land  it 
ought  to  be  rated  in  an  additional  sum  as  having 
an  enhanced  value  in  respect  of  the  user  made  of 
it  by  taking  water  from  the  river  Lee  into  the 
channel  of  the  appellant  company;  (2)  that  the 
sums  of  money  which  the  appellant  company  had 
paid  under  the  statutes  were  evidence  that  the 
land  and  the  structure  erected  thereon  had  some 
additional  value  beyond  the  structural  value 
thereof  in  respect  of  the  user  made  of  them,  and 
that  such  additional  value  was  sufficiently  great 
to  support  the  rate  appealed  against;  (3)  that  the 
additional  payments  directed  by  sect.  25  of  the 
Lee  Conservancy  Act  1900  were  evidence  to  show 
what  (in  the  opinion  of  Parliament  at  the  date  of 
the  passing  of  that  Act)  the  user  of  the  intake 
was  worth  to  the  appellant  company.  The  appel- 
lants contended — (1)  That  all  the  rateable  pro- 
perty of  the  appellant  company  in  the  parish  waa 
already  rated  in  the  item  6502.;  (2)  that  no 
addition  ought  to  be  made  to  the  assessment  of 
6502.  in  respect  of  the  water  flowing  over  the 
intake  or  of  the  user  of  the  intake  by  such  water 
flowing  over  it;  (3)  that  the  intake  ought  not  to 
be  assessed  upon  or  with  reference  to  the  moneys 
represented  bv  the  item  31802.,  which  were  paid 
by  the  appellant  oompany  for  the  purchase  of 
water  ana  the  right  to  divert  water  from  and 
control  the  water  in  the  river  Lee  or  with  refer- 
ence to  the  sums  payable  under  the  Act  of  1900. 

The  Court  of  Quarter  Sessions  dismissed  the 
appeal. 

The  question  for  the  court  was  whether  the 
hereditament  was  rateable  upon  the  principle 
contended  for  by  the  respondents.  If  it  was  so 
ra'eable  the  judgment  was  to  stand ;  if  not,  then 
either  the  gross  and  rateable  values  were  to  be 
reduced  respectively  to  the  sums  of  7872.  and 
6502.,  or  the  court  was  to  make  such  other  order 
herein  as  it  should  think  just. 

Marshall,  K.C.  (JR.  D.  Muir  with  him)  for  the 
appellants. — There  are  two  ways  of  assessing  the 
value  of  property  liable  to  assessment.  Where  the 
property  is  property  which  produces  income,  the 
way  to  assess  it  is  by  fixing  the  annual  rent  a  tenant 
would  fairly  pay  for  it.  Where  the  property  is 
property  which  produces  no  income — that  is,  pro- 
perty for  whioh  no  tenant  could  be  obtained-^* 
then  the  value  of  it  should  be  assessed  on  its 
structural  value.  Here  the  property  is  of  the 
second  kind.  To  assess  its  annual  value  its 
structural  value  must  be  ascertained,  and  then  & 
percentage  on  this  as  a  capital  amount : 

Reg.  v.  Mil*  End  Old  Town  Overseers,  10  Q.  B.  208  ;. 

Bern  v.  New  River  Company,  1  M.  &  8.  503 ; 

Rem  v.  MiUer,  2  Oowp.  619 ; 

Rem  v.  West  Middlesex  Waterworks  Company* 
1  E.  *  B.  716. 
The  intake  of  water  cannot  be  taken  into  con- 
sideration in  assessing  the  value  since  it  does  not 
enable  the  companies  to  make  any  profits  in  the 
parish,  and  the  capital  amount  paid  for  the  water 
cannot  be  considered  part  of  the  cost  of  construc- 
tion since  it  had  nothing  to  do  with  the  con- 
struction. The  annual  payment  of  15002.  is 
simply  a  payment  made  for  water  received,  and 
has  nothing  to  do  with  any  hereditament  within 
the  parish. 

Byde  for  the  respondents.  —  The  intake  of 
water  is  rateable  on  two  grounds.  In  the  first 
place,  it  is   a   licence  held  by  the   appellants. 
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in  respect  to  a  rateable  hereditament,  and, 
just  like  a  licence  to  sell  intoxicating  liquors, 
it  should  be  regarded  as  increasing  the  value  of 
the  hereditament.  In  the  second  place,  the 
capital  sum  paid  for  improvements  on  the  river 
Lee  and  the  annual  payments  on  that  behalf  may 
be  regarded  as  expenses  of  construction,  if  it  is  to 
be  said  that  we  are  only  to  look  to  the  structural 
value  of  the  hereditament : 

Reg.  v.  Grand  Junction  Railway,  4  Q.  B.  18 ; 

Liverpool  Corporation  ?.  LlanfyUin  Union  Assess- 
ment Committee,  80  L.  T.  fiep.  667;  (1899) 
2  Q.  B.  14. 

In  the  latter  case  the  facts  were  very  like  the 
facts  here.  There  the  works  in  question  were  a 
reservoir,  and  the  question  was  whether  the  money 
spent  under  their  private  Act  in  building  a  new 
cnurch,  vicarage,  and  school  in  place  of  the 
church,  vicarage,  and  school  situate  on  the  land 
to  be  submerged  by  the  reservoir  was  part  of  the 
cost  of  construction.  The  Court  of  Appeal  held 
that  it  was. 

'  Ridley,  J. — This  case,  no  doubt,  is  one  of 
some  importance,  but  I  think  the  principle  on 
which  it  ought  to  be  decided  is  perfectly  clear. 
Upon  a  question  of  this  kind  there  is  a  consider- 
able body  of  authority,  and  I  think  the  point 
raised  in  this  case  is  concluded  by  decisions  that 
are  to  be  found  in  the  books— the  latest  to  which 
we  have  been  specially  referred  being  Liverpool 
Corporation  v.  LlanfyUin  Union  Assessment  Com- 
mittee  (sup.).  That  case  was  a  case  very  similar 
to  the  present,  where  the  subject  of  the  rate  was 
waterworks,  and  the  principle  already  known  was 
applied  to  the  part  of  the  undertaking  which 
was  not  the  direct  earning  part,  but  the  indirect 
earning  part.  I  think  this  principle  can  be 
traced  back  to  the  decision  of  Reg.  v.  Mile  End 
Old  Town  Overseers  (sup.)  if  not  to  even  an  earlier 
date — namely,  that  in  cases  like  the  present  the 
rateable  value  is  not  to  be  arrived  at  by  the 
usual  rule  or  method  of  ascertaining  what  the 
hypothetical  tenant  of  the  statute  will  give  by 
way  of  rent  for  the  hereditament,  but  a  different 
method  of  valuation  must  be  adopted.  In  the  words 
of  Smith,  L.J.  in  giving  judgment  in  the  Court 
of  Appeal  in  Liverpool  Corporation  v.  LlanfyUin 
Union  Assessment  Committee  (at  p.  669  L.  T.  feep. 
and  p.  20,  2  Q.  B.,  sup.) :  "  It  is  familiar  law  that 
where  a  hereditament  can  be  compared  with  other 
hereditaments  of  a  like  nature  which  are  the  sub- 
ject of  letting,  its  rateable  value  may  be  arrived  at 
by  showing  what  rent  tenants  from  year  to  year 
will  in  fact  give  for  such  hereditaments ;  but  a 
difficulty  in  rating  law  arises  with  regard  to 
hereditaments  which  cannot  be  compared  with 
other  similar  hereditaments  so  as  to  ascertain  the 
rent  which  a  tenant  will  actually  give  for  them. 
Therefore,  inasmuch  as  a  rateable  hereditament 
cannot  be  allowed  to  escape  from  being  rated 
because  no  such  comparison  can  be  made,  in  such 
cases  it  has  come  to  be  a  recognised  position  that 
the  rent  which  a  hypothetical  tenant  would  give 
for  the  hereditament  must  be  estimated  in  some 
other  way.  In  a  case  like  the  present,  where  no 
profits  are  earned  in  the  parish  by  the  use  of  the 
hereditament,  a  rough  way  of  arriving  at  the 
rateable  value  by  rule  of  thumb,  there  being  no 
other  way  available,  is  to  see  what  the  site  and 
the  construction  of  the  works  cost,  and  take  a  per- 
centage on  the  capital  amount  so  expended  as 


representing  the  rent  which  a  tenant  would  give," 
Now,  there  is  the  principle  clearly  laid  down,  and 
in  this  case  it  was  applied  to  hereditaments  pre- 
cisely similar  to  those  which  are  the  subject  of 
the  rate  in  the  present  case.     It  therefore  seems 
to  me  impossible  to  argue  that  the  principle  does 
not  apply  to  them.     Applying  it,  the  question  is 
whether  it  is  right  that  this  increase  of  the  rate, 
representing  what  is  called  the  user  of  the  water 
— I  use  those  words  simply  as  a  short  phrase,  and 
without  intending  to  give  them  any  particular 
signification — should  be  added  and  taken  into 
account.      It  is  not,  I  think.    I  think  there  is 
included  in  the  old  rate  all  that  is  properly  the 
subject  of  consideration  in  a  matter  like  this — 
namely,  the  value  of  the  land  and  the  cost  of  the 
structure  upon  it.    But  it  is  argued  that  there 
is  to  be  taken  into  account  what  is  called  in  the 
rate  the  "  intake."    It  is  not  merely  the  intake, 
but,  as  has  been   contended  on  behalf  of  the 
respondents,  the  right  to  use  the  water.     It  was 
also  contended  that  that  right  is  attached  to  the 
land  and  therefore  must  be  taken  into  account, 
because  it  is  in  some  way  the  cost  of  the  con- 
struction.   I  cannot  agree  with  that  contention. 
It  seems  to  me  that,  assuming  the  right  has  a 
bearing  upon  the  general  use  of  the  undertaking, 
it  is  no  part  of,  and  cannot  logically  be  connected 
with,  the  construction.     It  was  also  contended 
that  it  should  be  taken  into  account  as  the  cost 
of  the  construction  because  the  money  has  to  be 
paid.    It  is  true  the  money  has  to  be  paid — the 
42,0001.  and  the  annual  sum ;  but  they  are  not  the 
cost  of  construction,  nor  do  I  think  that  Liverpool 
Corporation  v.  LlanfyUin  Union  Assessment  Com- 
mittee (sup.)  on  this  point  assists   the  respon 
dents'  argument.     Upon  their  behalf  it  has  been 
contended  that  the  money  which  has  to  be  paid 
to  the  proprietors  or  corporators  of  the  River  L  e 
Navigation  is  in  the  same  position  as  that  which 
was  required  in  the  latter  case  to  provide  the  new 
church,  vicarage,  and  schools,  and  the  bridges 
and   roads  in  place  of  those  which  were  to  be 
covered  by  the  water  of  the  new  reservoir.    Now, 
the  Court  of  Appeal  dealt  with  that  question  in 
this  way.    Smith,  L.J.  Bays  (at  p.  669  L.  T.  Rep. 
and  at  22,  2  Q.  B.,  sup ) :  "  They  could  not  con- 
struct the  works  which  they  desired  to  construct 
as  necessary  for  the  purposes  of  the  water  supply 
to  their  city  without  coming  under  the  obligation 
to  provide  a  new  church,  vicarage,  and  schools 
in  lieu  of  paying  a  pecuniary  compensation  for 
those  which  would  be  destroyed  by  the  works"; 
and  by  that  process  of  reasoning  they  arrived  at 
the  conclusion  that  the  cost  of  providing  these 
new  schools,  bridges,  and  roads  was  an  expendi- 
ture required  for  the  purpose  of  constructing  the 
new  works  precisely  as  if  it  had  been  a  payment 
down  for  the  matters  mentioned.    In  my  opinion 
this  payment  to  the  corporators  of  the  River 
Lee    Conservancy   cannot    be    treated    as    an 
expenditure  of  the  same  nature.    I  think,  there- 
fore, that  this    case   is    covered    by   authority, 
and    it    is    not    right    to    add     to    the    rate 
this    sum    in    respect   of   that   which    may   be 
called  the  user   of  the   water.      But  there  is 
another  objection  to  the  rate.    The  right  to  use 
the  water  is  not  connected  with  this  piece  of  land. 
It  may  be  transferred,  and  there  is  a  power  still 
remaining  and  existing  to  transfer  it.    Nor,  in 
my  opinion,  can  it  be  taken  into  account  in  the 
same  way  as  the  particular  advantages  which 
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result  from  the  user  of  a  piece  of  land  in  the  hands 
of  a  tenant  might.  In  such  a  case  there  is  a  tenant 
rated  in  the  ordinary  way,  and,  if  a  spring  of 
water  issues  from  his  land,  he  must  be  rated  on 
the  value  of  the  land  with  the  right  to  that  spring 
of  water.  But  is  there  not  the  widest  difference 
between  that  case  and  the  present  ?  It  appears 
to  me  that  there  is,  and  that  for  these  reasons 
the  decision  of  the  Court  of  Quarter  Sessions  was 
wrong,  and  that  .the  rate  ought  to  be  reduced  to 
the  former  figure. 

Bigham,  J. — I  am  of  the  same  opinion.  The 
role  in  a  case  of  this  kind  is  that  the  value  of  the 
land  and  the  cost  of  the  construction  of  the 
buildings  shall  be  ascertained  and  the  assessment 
fixed  upon  a  percentage  of  the  amount  of  those 
two  items.  A  question,  however,  sometimes 
arises  as  to  what  items  of  the  cost  of  construction 
ought  to  be  included.  Such  a  question  arose  in 
Liverpool  Corporation  v.  LlanfyJlin  Union  Assess- 
ment Committee  {sup.),  and  there  it  was  held  that 
the  money  which  had  to  be  paid  by  the  local 
authority  before  the  reservoir  could  be  con- 
structed was  to  be  regarded  as  part  of  the  cost  of 
construction.  Upon  behalf  of  the  respondents  it 
is  now  contended  that  the  decision  in  that  case 
compels  us  to  hold  that  they  are  entitled  to 
succeed  in  the  present  case.  But  what  is  it  that 
the  respondents  desire  to  add  to  the  assessment  ? 
It  is  neither  money  which  must  be  paid  as  a 
condition  precedent  to  the  construction  of  the 
buildings,  nor  is  it  part  of  that  spent  on  the 
construction  itself.  It  is,  therefore,  in  my  opinion, 
not  an  element  to  be  taken  into  consideration. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Thompson  and 
Bebenhams. 

Solicitors  for  the  respondents,  /.  N.  Mason  and 
Co.,  for  T.  J.  Sworder,  Hertford. 


Tuesday,  June  11, 1901. 

(Before  Ridley  and  Bigham,  JJ.) 

Rbx  v.  Bubnby.  (a) 

Criminal   law — Permitting   licensed  premises   to 

be  used  as  brothel — Averment  of  commission  of 

offence  on  different  days — Continuing  offence. 

An  information   charged  B.   that  he   within  six 

months  then  passed-— namely,  on  the  26th,  28th, 

29tA,  and  Slst  Jan.,  and  the  1st,  UK  Zth,  and 

6f&  Feb.  1901— permitted  his  licensed  house  to 

be  used  as  a  brothel,  contrary  to  sect.  15  of  the 

Licensing  Act  1872. 

Held,  that  the  information  was  not  bad  for  dupli- 

nty  as  charging  the  commission  of  two  or  more 

offences  on  different  and  discontinuous  days,  and 

that  B.  might  be  rightly  convicted  on  it  of  the 

offence  of  permitting  his   house   to  be  used  as 

a  brothel  since   that  offence  was  a  continuing 

offence. 

Motion  for  a  rule  nisi  for  a  writ  of  certiorari  to 

bring  up  a  conviction  of  the   justices  of    the 

borough  of  Colchester. 

The    applicant,    James   Burnby,    a    licensed 

victualler,  was  summoned  before  the  said  justices 

on  the  6th  Feb.  1901  on  the  information  of  the 

borough  head  constable  charging  that  he 

On  the  26th,  28th,  29th,  and  Slst  days  of  Jan.,  and 

(a) Reported  by  J.  Andrew  Stbahan,  Esq.,  B*rrister-»t-L*w. 


the  1st,  4th,  5th,  and  6th  days  of  Feb.  1901,  at  the 
parish  of  Colchester  within  the  borough  aforesaid,  there 
being  duly  lioensed  to  sell  by  retail  intoxicating  liquors 
in  his  house  and  premises  known  by  the  sign  of  the 
Royal  Oak  there  situate,  unlawfully  did  permit  his 
house  and  premises  to  be  used  as  a  brothel,  contrary  to 
sect.  15  of  the  Licensing  Act  1872. 

Licensing  Act  1872  (35  &  36  Yict.  c.  94) : 

Sect  15.  If  any  lioensed  person  is  convicted  of  per-, 
mitting  his  premises  to  be  a  brothel  he  shall  be  liable  to 
a  penalty.    .    .     . 

At  the  hearing  the  defendant's  soJioitor  took 
objection  that  the  information  was  bad  for  dupli- 
city, on  the  ground  that  it  alleged  the  commission 
of  eight  separate  offences,  and  he  asked  that  the 
prosecutor  Bhould  elect  upon  which  of  the  eight 
charges  he  should  proceed.  The  justices  over- 
ruled the  objection,  and  after  hearing  the  evidence 
convicted  the  defendant,  in  the  terms  of  the  infor- 
mation, of  having  on  the  said  eight  days  permitted 
his  house  to  be  used  as  a  brothel. 

C.  E.  Jones  for  the  applicant. — By  sect.  10  of 
the  Summary  Jurisdiction  Act  1848  every  infor- 
mation "  Bhall  be  for  one  offence  only  and  not  for 
two  or  more  offences."  Here,  however,  the  infor- 
mation alleges  eight  different  offences  on  eight 
separate  and  non-continuous  days.  The  justices 
therefore  had  no  jurisdiction  to  hear  the  case 
unless  the  information  was  amended  and  the 
prosecutor  compelled  to  elect  on  which  charge  he 
should  proceed.  The  justices  refused  to  amend. 
[Bigham,  J. — I  cannot  see  why  they  should.  The 
information  alleges  not  eight  separate  offences,, 
but  one  continuing  offence — keeping  a  brothel — 
on  eight  different  days.]  Here  the  days  are  not 
consecutive.  There  was  an  interval  of  days 
between  the  separate  acts  alleged.  If  there  may 
be  an  interval  of  days,  why  not  one  of  months  or 
years  ?  In  Newman  v.  Bendy  she  (10  Ad.  &  E.  11),. 
where  there  were  several  acts  of  selling  intoxi- 
cating liquors  on  different  days  in  the  same 
information,  it  was  held  that  a  conviction  of  "  the 
offence  aforesaid  "  was  bad  since  there  were  three 
offences.  [Ridley,  J. — In  Onley  v.  Gee  (4  L.  T. 
Rep.  338 ;  30  L.  J.  222,  M.  0.),  where  there  were 
several  days  mentioned  in  the  information  on 
which  it  was  alleged  that  the  defendant  had 
kept  a  betting-house,  a  conviction  for  keeping  a 
betting- house  on  one  of  those  days  was  held 
good.]  I  do  not  contend  that  if  the  justices 
had  here  put  the  prosecutor  to  his  election  on 
which  charge  he  would  proceed  and  had  con- 
victed the  defendant  only  on  that  charge  that 
the  conviction  would  have  been  bad  My  con- 
tention is  that  they  convicted  him  not  of  one 
offence,  but  of  several  on  distinct  and  dis- 
continuous days. 

Ridley,  J. — I  think  there  is  no  foundation  for 
this  application.  This  is  a  continuing  offence,, 
and  has  been  so  treated  by  the  justices.  If  it 
had  been  a  charge  of  the  commission  of  a  sepa- 
rate offence  on  each  of  the  days  named  in  the 
information,  no  doubt  the  information  and  con- 
viction would  have  been  bad.  But  it  is  not.  One 
offence  only  is  charged.  The  rule  must  be 
refused. 

Bigham,  J. — I  am  of  the  same  opinion. 

Rule  refused. 
Solicitors  for   the   applicant,  Jones  and  Son, 
Colchester. 
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CROW*   CA8S8   BE82&VED. 

Saturday,  May  18, 1901. 

(Before  Lord  Alverstone,  C.J.,  Mathbw, 
Wills,  Grantham,  and  Bigham,  JJ.) 
Bex  v.  Oosnett.  (a) 
Criminal  law — False  pretences — Obtaining  goods 
— False  cheque — Cheque  drawn  on  closed    ac- 
count—24  A  25  Vict.  e.  96,  s.  88. 

To  obtain  goods  in  exchange  for  a  cheque,  falsely 
representing  that  the  cheque  will  be  honoured 
on  presentation,  is  to  obtain  goods,  not  credit, 
by  false  pretences.  A  person  in  payment  for 
certain  goods  gave  a  cheque  drawn  on  a  bank  at 
which  he  represented  that  he  had  an  account, 
knowing  that  his  account  had  been  closed,  and 
that  the  cheque  would  not  be  honoured. 

Held,  that  the  offence  was  not  obtaining  credit  but 
goods  by  false  pretences,  and  that  there  was 
evidence  on  which  he  could  properly  be  con- 
victed of  that  offence. 

The  facts  of  this  case,  stated  by  the  Deputy- 
Chairman  of  the  Worcester  Quarter  Sessions, 
were,  so  far  as  tbey  are  material,  as  follows  : — 

Thomas  Oosnett  was  indicted  for  obtaining 
goods  from  Thomas  Travio  by  false  pretences. 
The  prosecutor  Travin  had  a  quantity  of  old  iron 
which  the  prisoner  had  agreed  to  buy  for  12. 17«. 
The  iron  was  at  the  prosecutor's  firm,  and  on 
making  the  bargain  the  prisoner  paid  10*.,  and 
agreed  to  pay  the  balance  when  he  removed 
the  iron.  On  the  1st  Jan.  1901  the  prisoner  came 
to  the  prosecutor's  farm  with  a  cart  for  the 
purpose  of  taking  away  the  iron,  and,  while  the 
iron  was  being  loaded  on  to  the  cart,  the  prisoner, 
after  some  conversation  about  payment,  wrote 
and  gave  to  the  prosecutor  a  cheque  for  12.  7s., 
drawn  on  a  bank  at  Tewkesbury,  saying  that  the 
cheque  was  "  all  right"  On  the  prosecutor  pre- 
senting  the  cheque  it  was  dishonoured,  the  fact 
being  that  the  prisoner  had  opened  an  account  at 
the  Dank  in  Aug.  1899,  that  the  account  was 
overdrawn  in  Oct.  1899  and  closed  by  order  of  the 
manager,  and  that  the  bank  had  sued  the 
prisoner  for  the  amount  of  the  overdraft. 

It  was  contended  in  defence  that  the  property 
in  the  iron  had  passed  before  the  cheque  was  given, 
and  that  therefore  the  iron  was  not  obtained  on 
a  representation  that  the  cheque  would  be  met. 

The  jury  found,  in  answer  to  questions  nut  to 
them  by  the  deputy-chairman,  (1)  that  the  inten- 
tion of  the  parties  was  that  the  iron  should  remain 
the  prosecutor's  property  till  the  whole  of  the 
purchase  money  had  been  paid ;  (2)  that  the  pro- 
secutor had  not  parted  with  the  possession  or 
control  of  the  goods  at  the  time  when  the  cheque 
was  tendered ;  (3)  that  the  prisoner  was  aware 
that  the  banking  account  had  been  closed  in  Oct. 
1899,  and  that  the  cheque  which  he  drew  would 
not  be  honoured ;  (4)  that  the  prosecutor  parted 
with  the  iron  by  reason  of  the  false  statements 
made  to  him  with  reference  to  the  said  banking 
account  and  oheque;  and  (5)  that  the  prisoner 
intended  throughout  to;defraud  the  prosecutor. 
The  jury  found  the  prisoner  guilty. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  stated  and  the  findings  of 
the  jury,  the  prisoner  was  rightly  convicted  or 
not. 

(a)  Reported  by  A.  A.  Bsthuni,  Esq.,  Barriator-«t-Law. 


F.  W.  Sherwood  for  the  prisoner. — There  was 
no  evidence  on  which  the  jury  could  find  that  the 
iron  was  obtained  by  false  pretences.  The  evi- 
dence was  that  the  oheque  was  given  after  the 
loading  of  the  goods  on  to  the  cart  had  commenced, 
and,  as  the  loading  of  the  iron  showed  that  the 
prosecutor  had  parted  with  the  property  in  it,  the 
evidence  was  that  the  goods  were  not  obtained  by 
giving  the  cheque.  The  offence,  if  the  prisoner 
committed  any,  was  not  obtaining  goods  dy  false 
pretences,  but  obtaining  credit  by  fraud.  He 
referred  to  Arohbold's  Criminal  Pleading,  21st 
edit,  p.  567. 

/.  B.  Matthews,  for  the  Grown,  was  not  called 
upon  to  argue. 

Lord  Axvbrstone,  O.J.— The  prisoner  was 
indicted  for  obtaining  a  quantity  of  iron  by  false 
pretences.  The  jury  found  that  the  bargain  was 
that  the  iron  was  to  remain  the  prosecutor's 
property  until  all  the  money  had  been  paid.  They 
also  found  that  the  prosecutor  parted  with  the 
property ;  and,  lastly,  they  found  that  the  prose- 
cutor parted  with  the  property  oh  the  representa- 
tion of  the  prisoner  that  the  chequa  would  be 
paid  when  presented.  The  contract  for  sale  was 
that  the  prisoner  should  pay  10«.  on  account,  and 
the  balance  when  he  came  to  take  away  the  iron. 
It  has  been  argued  that  there  was  no  evidence 
that  the  prisoner  said  that  he  would  pay  when  he 
came  for  the  iron.  But  it  appears  on  the  facts 
stated  that  while  the  loading  was  in  progress  the 
prisoner  wrote  the  cheque  in  question,  and  on 
these  facts  I  think  that  it  is  clear  that  the  prose- 
cutor would  not  have  allowed  the  iron  to  go  unless 
something  had  been  said  about  payment.  The 
conviction  was  clearly  right ;  there  was  evidence 
on  which  the  jury  could  find  as  they  did. 

Mathbw,  Wills,  Grantham,  and  Bigham, 
J  J.  concurred. 

Solicitors  for  the  Crown,  Bobbins,  Billing,  and 
Co.,  for  Curtler,  Davis,  and  Curlier,  Worcester. 

Solicitor  for  the  prisoner,  A.  Arrowsmith  Maundy 
Worcester. 
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COURT    OF    APPEAL. 

June  4  and  5,  1901. 

(Before  Smith,  M.R.,  Williams  and 

Stirling,  L.JJ.) 

Bex  v.  Sunderland  Justices,  (a) 

APPEAL  FROM  THE  KING'S  BENCH  DIVISION. 

Licensing  —  New  licence  —  Confirming  sessions— 
Bias  of  justices — Agreement  between  corporation 
and  applicant  for  licence — Members  of  corpora-' 
Hon  voting  as  justices — Certiorari. 

An  order  of  the  confirming  authority  under  sect.  43 
of  the  Licensing  Act  1872,  confirming  a  new 
licence,  can  be  brought  up  on  certiorari  to  he 
quashed. 

Beg.  v.  Manchester  Justices  (80  L.  T.  Bep.  531 ; 
(1899)  1  Q.  B.  571)  approved. 

A  corporation,  having  purchased  land  upon  which 
there  was  a  fully  licensed  public-house  for  the 

(a)  Reported  by  J.  H.  Williams,  B«qM  Barrister-tt-Ltw. 
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purpose  of  street  improvements,  made  an  agree- 
ment with  a  brewery  company  by  which  the 
company  agreed  to  pay  10,0002.  to  the  corporation 
if  a  licence  were  granted  to  the  company  for  a 
new  public-house  %n  another  part  of  the  borough, 
and  the  corporation  agreed  to  close  their  public- 
house  and  not  to  apply  for  renewal  of  the  licence 
after  payment  of  trie  10,000Z.  and  the  grant  of 
the  new  licence  to  the  company. 

At  the  annual  licensing  meeting  a  new  licence  was 
by  a  majority  granted  to  the  company,  and  it 
was  subsequently  confirmed  by  the  confirming 
authority  oy  a  majority.  Some  of  the  justices 
present  at  the  licensing  meetina  were  members  of 
the  corporation  and  had  taken  a  very  active 
part  in  promoting  the  making  of  the  agreement 
with  the  company,  and  these  justices  were 
also  present  at  the  meeting  of  the  confirming 
authority. 

Meld  (reversing  the  decision  of  the  Kino's  Bench 
Division),  that  there  was  such  a  reed  likelihood 
of  bias  on  the  part  of  the  justices  who  were 
members  of  the  corporation  that  the  grant  of 
the  new  licence  was  invalid,  and  that  a  writ  of 
certiorari  ought  to  be  granted  to  bring  up  the 
order  of  the  confirming  authority  to  be  quashed. 

Reg.  v.  Stockport  Justices  (60  /.  P.  552)  overruled. 

This  was  an  appeal  by  the  applicant,  Foster,  from 
.en  order  of  the  Divisional  Court  (Lord  Alver- 
stone,  G.J.  and  Lawrance,  J.)  discharging  a  role 
nisi  for  a  certiorari  and  a  rule  nisi  for  a  man- 
damus. 

The  appellant,  Foster,  who  was  a  ratepayer  and 
inhabitant  of  Sunderland,  obtained  a  rule  nisi 
-calling  upon  the  justices  of  the  borough  of  Sun- 
derland to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  a  certain  order  of 
the  27th  Sept.  1900,  confirming  a  provisional 
Hcence  which  had  been  granted  to  Duncan  and 
Dalgleish  Limited  on  the  26th  Sept.  1900. 

In  1899  the  corporation  of  Sunderland  bought 
tome  property  in  the  borough  for  the  purpose 
of  carrying  out  some  street  improvements.  A 
part  of  that  property  consisted  of  a  fully  licensed 
public-house,  known  as  the  Londonderry  Hotel, 
which  was  bought  for  the  sum  of  14,6001,  and  it 
was  proposed  to  use  a  part  of  the  site  of  this 
building  for  the  purpose  of  widening  the  street. 
Tbo  corporation  endeavoured  to  make  arrange- 
ments for  the  hotel  to  be  pulled  down  and  for  a 
part  of  the  site  to  be  used  for  widening  the  street, 
and  for  the  hotel  to  be  rebuilt  upon  the  rest  of 
the  site  and  to  be  let  to  the  brewers.  This 
attempt,  however,  failed. 

Subsequently  a  resolution  was  passed  by  the 
corporation  that  they  should  cod  sent  to  the 
transfer  or  lapsing  of  the  licence  for  the  London- 
derry Hotel  and  to  the  demolition  of  the  hotel, 
and  that  the  highways  committee  of  the  council 
should  be  instructed  to  negotiate  accordingly  and 
report  the  terms  which  tney  recommended  for 
acceptance. 

The  highways  committee  accordingly  entered 
into  negotiations  upon  the  matter,  and  tenders 
were  invited  from  various  brewers.  Duncan 
and  Dalgleish  Limited,  brewers,  offered  to  pay 
10.000Z.  to  the  corporation  for  the  right  to 
hate  the  licence  of  the  Londonderry  Hotel  put  an 
end  to,  they  being  desirous  of  obtaining  a  licence 
for  a  new  hotel  in  the  Pallion  district  of  Sunder- 
land. 

Mao.  Cab.— Vol.  XX. 


Ultimately  a  contract  under  seal  was  entered 
into  between  the  corporation  and  Duncan  and 
Dalgleish  Limited,  by  which  it  was  agreed  that 
in  the  event  of  the  brewery  company  making 
before  the  justices,  and  succeeding  in,  an  applica- 
tion for  a  new  licence  for  the  Pallion  Hotel,  the 
company  would  pay  to  the  corporation  the  sum 
of  10,000Z. ;  the  corporation  agreed  that,  after 
payment  of  the  sum  of  10,0002.,  and  after  the  new 
hotel  at  Pallion  was  licensed  and  opened,  the 
Londonderry  Hotel  would  be  closed  and  no 
further  application  would  be  made  to  the  licensing 
justices  for  a  renewal  of  the  licence  therefor ;  it 
was  further  agreed  that,  if  the  grant  and  con- 
firmation of  tne  new  licence  for  the  hotel  at 
Pallion  should  be  revoked  by  legal  proceedings 
in  the  High  Court  expressly  instituted  for  that 
purpose,  then  the  sum  of  10,000Z.  was  to  be 
repaid  by  the  corporation  to  the  company. 

At  the  meeting  of  the  corporation  at  which  it 
was  resolved  to  enter  into  that  agreement,  the 
chairman  of  the  highways  committee  who  had 
negotiated  the  agreement  and  Beveral  other 
members  of  the  corporation  who,  as  well  as  the 
chairman  of  the  highways  committee,  were 
justices  for  the  borough  took  a  very  active  part 
in  the  discussion  in  order  to  persuade  the  council 
to  enter  into  the  agreement. 

On  the  20th  Aug.  1900  the  annual  general 
licensing  meeting  for  the  borough  of  Sunderland 
was  held.  There  were  present  seven  justices  of 
the  borough  who  were  members  of  the  licensing 
committee.  Of  these  seven  justices,  five  were 
members  of  the  corporation,  including  the  chair- 
man of  the  highways  committee  and  others  who 
had  actively  supported  the  adoption  of  the  agree- 
ment. 

The  solicitor  who  represented  Foster  and  other 
persons,  who  were  objecting  to  the  grant  of  the 
licence  for  the  hotel  of  Duncan  and  Dalgleish 
Limited,  objected  to  those  justices  who  wei*e 
members  of  the  corporation  adjudicating  upon 
the  application,  but  that  objection  was  dis- 
regarded. 

At  that  meeting  three  applications  for  new 
licences  in  the  Pallion  district  were  refused,  and 
the  meeting  was  adjourned. 

The  adjourned  meeting  was  held  on  the  26th 
Sept.,  when  six  justices  who  were  members 
of  the  licensing  committee  were  present,  five 
of  whom  were  the  before- mentioned  members  of 
the  corporation.  The  same  objection  was  made 
to  the  presence  of  those  five  justices  and  was 
disregarded.  The  application  for  a  new  licence 
for  the  hotel  of  Duncan  and  Dalgleish  Limited 
was  heard  and  was  granted  by  a  majority. 

Upon  the  27th  Sept.  the  meeting  of  the  con- 
firming authority  for  the  borough  was  held,  and 
thirteen  justices  were  present,  among  whom  were 
seven  members  of  the  corporation,  including  the 
before- mentioned  five  members. 

The  confirmation  of  the  new  licence  for  the 
hotel  of  Duncan  and  Dalgleish  Limited  was 
opposed  by  Foster  and  others,  but  it  was  con- 
firmed by  a  majority. 

Foster  thereupon  obtained  the  rule  nisi  for  a 
certiorari,  and  also  a  rule  nisi  for  a  mandamus. 

The  Divisional  Court  (Lord  Alverstone,  G.J. 
and  Lawrance,  J.)  discharged  the  rule  nisi  for  a 
certiorari  and  the  rule  nisi  for  a  mandamus 
(ante,  p.  221 ;  84  L.  T.  Rep.  591). 

Foster  appealed. 
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C.  A.  Russell,  K.O.  and  Blaiklock  for  the  appel- 
lant.— The  licensing  committee  for  the  borough 
are  a  committee  of  the  borough  justices,  and,  as 
there  are  no  separate  quarter  sessions  for  the 
borough,  the  confirming  body  are  the  whole  of 
the  borough  justices,  by  sect.  38  of  the  Licensing 
Act  1878.     The  borough  justices  are  not  neces- 
sarily members  of  the  corporation,  and  those  who 
are  not  members  of  the  corporation  could  pro- 
perly hear  this  application.      [Williams,  L.J. 
referred  to  Thellusson  v.  Rendlesham  (7  H.  L.  0. 
429),  with  reference  to  the  fact  that  there  would 
not  be  a  quorum  of  the  committee  if  the  members 
of  the  corporation  were  disqualified.]    If  there  is 
any  real  likelihood  of  bias,  a  justice  is  disqualified 
from  acting.     In  Beg.  v.  Band  (L.  Rep.  1  Q.  B. 
230)  Blackburn,  J.  said:  "Wherever  there  is  a 
real  likelihood  that  the  judge  would,  from  kindred 
or  any  other  cause,  have  a  bias  in  favour  of  one 
of  the  parties,  it  would  be  very  wrong  in  him  to 
act ;  and  we  are  not  to  be  understood  to  say  that 
where  there  is  a  real  bias  of  this  sort  this  court 
would  not  interfere.'*     In  Beg.  v.  Meyer  (34  L.  T, 
Rep.  247;  1  Q.  B.  Div.  173)  Blackburn,  J.,  stating 
the  effect  of  his  judgment  in  Beg.  v.  Band  (ubi 
sup.),  said :  "  The  effect  of  our  judgment  in  that 
case  was  that,  though  pecuniary  interest  in  the 
subieot- matter  of   dispute,  however  small,  dis- 
qualifies the  justioes,  yet  the  mere  possibility  of 
bias  did  not  ipso  facto  avoid  the  justices'  decision ; 
and  we  thought  that  though  there  was  a  possi- 
bility of  bias  in  that  case,  yet  it  was  not  real. 
But  we  expressly  excepted  a  real  bias,  saying 
.    .    ."      In  the  case  of   a  pecuniary  interest 
the  inference  is  at  once  drawn  that  there  is  bias ; 
in  the  case  of  any  other  interest  the  court  does 
not  inquire  whether  the   interest    did    in    fact 
influence  the  man's  mind,  but  only  whether  there 
was  a  real  likelihood  that  it  would  do  so.    In  Beg. 
v.    Hertfordshire  Justices   (6   Q.   B.   753)  Lord 
Denman,  O.J.  said :  "  We  cannot  enter  into  an 
analysis  of  the  different  motives  which  may  have 
produced  the  decision ;  it  is  enough  to  say  that  a 
single  interested  person  has  formed  part  of  the 
court."     The  court  has  never  entertained  the 
question  of  fact  as  to  whether  the  presence  of  an 
interested  justice  has  influenced  the  decision  at 
all,  and  that  shows  that  it  is  not  necessary  to 
prove  that  there  was  in  fact  bias  on  the  part  of  a 
justice ;  it  is  sufficient  to  show  that  there  was  a 
real  likelihood  of  bias  arising  from  some  interest. 
The  rule  to  be  deduced  from  all  the  oases  is  that, 
when  it  is  alleged  that  a  justice  is  disqualified 
from  acting  by  reason  of  some  interest  which  is 
not  a  pecuniary  interest,  it  must  be  shown  that 
the  interest  is  of  such  a  kind  that  there  is  a 
reasonable  likelihood  that  it  will  influence  the 
mind  of  the  justice.    The  case  of  Beg.  v.  Stock- 
port Justices  (60  J.  P.  552)  was  wrongly  decided, 
and  ought  to  be  overruled.    A  writ  of  certiorari 
can  be  granted  to  bring  up  an  order  of  justices 
acting  as  the  confirming  authority  under  sect.  43 
of  the  Licensing  Act  1872 : 

Reg.  v.  Manchester  Justices,  80  L.  T.  Rep.  531 ; 
(1899)  1  Q.  B.  571 ; 

Reg.  v.  8harman,  78  L.  T.  Rep.  320 ;  (1898)  1 Q.  B. 
578. 
They  cited  also 

Beg.  v.  Cumberland  Justices,  58  L.  T.  Rep.  491 ; 

Reg.  v.  Ruin,  12  Times  L.  Rep  323 ; 

Attorney-General  v.  WVXett,  16  J.  P.  643  ; 

Reg.  v.  fraser,  57  J.  P.  500. 


E.  Shortt  for  the  licensing  justioes. — Neither 
certiorari  nor  mandamus  will  lie  in  a  case  of  this 
kind.  First  of  all,  however,  tbere  was  no  bias  is 
this  case,  within  the  rule  laid  down  by  the  autho- 
rities, which  could  disqualify  any  of  the  justioes 
from  acting.  The  consideration  for  the  promise- 
of  the  brewers  to  pay  10,OOOZ.  to  the  corporation 
was  the  agreement  that  the  licence  which  the- 
corporation  had  should  be  surrendered  in  order 
that  the  brewers  might  be  able  to  say  that  another 
licence  would  be  surrendered  when  they  applied 
for  the  new  licence  at  Pallion,  and  that  therefore 
the  number  of  liceooee  would  not  be  increased  if 
a  new  licence  was  granted  to  them.  In  order  to- 
disqualify  a  justice  from  acting,  the  alleged  bias 
must  be  a  real  and  substantial  bias.  Now,  here, 
the  corporation  were  bound  by  their  agreement- 
not  to  oppose  the  granting  of  a  new  licence  to  the 
brewers,  but  that  was  the  act  of  the  corporation 
and  in  no  sense  the  act  of  the  individual  members. 
Any  individual  member  of  the  corporation  wad- 
perfectly  free  to  act  as  a  justice  in  the  way  which 
might  seem  right  to  him.  The  corporation  would 
not  be  responsible  for  the  action  of  any  member. 
The  interest  of  a  justice  must  be  substantial  in 
order  to  disqualify  him.  In  Beg.  v.  Meyer  (34 
L.  T.  Rep.  247 ;  1  Q.  B.  Div.  173)  Blackburn,  J. 
said:  "But though  disqualifying  interest  is  not 
confined  to  pecuniary  interest,  the  interest,  if  not 
pecuniary,  must  be  substantial. "  The  interest 
must  be  so  substantial  that  the  court  ought  to- 
aasume  that  there  was  a  real  likelihood  and  not 
a  mere  possibility  of  bias : 

Reg.  v.  Rand,  L.  Rep.  1  Q.  B.  230. 

In  this  case,  the  justices  who  were  members  of 
the  corporation  had  no  personal  interest  in  the 
matter  at  all,  and  had  no  desire  one  way  or  the 
other  with  regard  to  the  granting  of  a  new  licence 
to  the  brewers.    The  mere  desire  as  a  member  of 
the  corporation  to  have   certain  improvements- 
carried  out  in  a  way  as  beneficial  to  the  ratepayers- 
as  possible  is  not  such  an  interest  as  creates  a  dis- 
qualification.   There  is  no  evidence  at  all  in  this- 
case  of  any  such  likelihood  of  bias  on  the  part  of 
the  justices  who  were  members  of  the  corporation 
as  would  disqualify  them  from  acting.    Certiorari 
will  not  lie  to  bring  up  an  order  of  the  confirming 
authority  to  be  quashed.    The  confirming  autho- 
rity is  a  body  of  licensing  justices  created  by  the 
Act  of  George  IY.  By  the  Act  of  1872  they  elect  a 
committee  from  their  number  to  take  the  first 
steps  in  licensing  proceedings,  and  they  only  sit 
as  the  whole  body  of  justices  for  the  purpose  of 
confirming  new  licences ;  they  are  still,  when  so- 
acting,   the   licensing   justices   sitting    at    the 
licensing  meeting.    The  confirming  meeting,  if  a 
new  licence   is   confirmed,  grants   a  certificate 
which  is  signed  on  behalf  of  the  majority  who 
voted  for  the  confirmation.    There  is  no  order, 
or  determination,  or  record  of  any  kind  which 
can  be  brought   up    by    certiorari.     The    con- 
firming authority  is  in  exactly  the  same  position 
as  the  licensing  committee,  and  is  not  a  court 
at  all: 

Boulter  v.  Kent  Justices,  77  L.  T.  Rep.  288  ;  (1897) 
A.  C.  556. 

The  confirming  authority  acts  under  sect  38  of 
the  Act  of  1872,  and  is  a  meeting  of  the  licensing 
justioes.  [Smith,  M.B.  referred  to  Beg.  v. 
Cumberland  Justices  (58  L.  T.  Bep.  491)  J  It  is 
true  that,  under  sect.  43  of  the  Act  of  1872,  the 
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Bra  v.  Sundebland  Justices. 


[Ot.  of  App. 


confirming  authority  has  power  to  give  costs  to 
the  successful  party,  but  that  does  not  make  the 
-confirming  authority  any  more  a  court  than  the 
licensing  committee.  The  applicant  and  the 
•objector  are  not  parties  in  the  ordinary  sense; 
the  objector  appears  in  the  public  interest  to  give 
information  to  the  meeting  and  is  more  like  a 
witness  than  a  party,  and  the  justices  have  power 
to  order  the  payment  of  the  expenses  of  such 
witnesses.  There  is  no  lis  inter  partes  in  pro- 
ceedings before  the  confirming  authority.  If 
there  were  a  lis,  each  party  ought  to  have  the 
same  remedy  if  he  is  aggrieved,  but  if  a  certifi- 
cate of  confirmation  is  not  granted  there  is 
absolutely  nothing  which  the  applicant  can  bring 
up  by  certiorari.  It  cannot  be  supposed  that  the 
Legislature  intended  to  create  a  Us  inter  partes 
without  giving  to  both  parties  the  same  remedy 
if  aggrieved.  In  the  case  of  Reg.  v.  Sharman  (78 
L.  T.  Eep.  320 ;  (1898)  1  Q.  B.  578)  it  was  held  by 
Wright  and  Darling,  JJ.  that  certiorari  would 
not  lie  in  the  case  of  a  meeting  of  licensing 
justices.  With  regard  to  the  second  rule,  man- 
damns  will  not  lie. 

E.  Tindal  Atkinson,  K.O.  and  E.  H.  Lloyd  for 
the  brewers. — A  mandamus  will  not  lie  in  cases 
of  this  kind.  Certiorari  will  not  lie,  because  in 
order  to  establish  a  right  to  a  writ  of  certiorari 
there  must  be  some  order  which  can  be  brought 
before  the  court.  The  case  must  be  one  in  which 
some  order  must  be  made,  whichever  party  is 
successful.  The  certificate  of  the  confirming 
authority  is  not  an  order  in  any  sense.  That  was 
said  by  Lord  Herschell  in  Boulter  v.  Kent  Justices 
(ubi  sup.).  Sect  43  of  the  Act  of  1872  only 
m»kes  a  statutory  addition  to  the  previous  juris- 
diction of  the  licensing  justices  and  gives  power 
to  grant  costs.  The  mere  right  to  grant  costs 
does  not  confer  upon  that  tribunal  the  character 
of  a  court.  If  these  proceedings  are  a  subject  for 
certiorari,  then  the  court  could  order  the  whole 
proceedings  to  be  brought  into  the  King's  Bench 
Division  for  trial,  and  there  hear  the  matter  and 
grant  a  licence.  No  one  has  ever  heard  of  such  a 
proceeding.  With  regard  to  the  other  point,  it 
JBeems  to  be  contended  that  members  of  the  cor- 
poration are  disqualified  from  acting  as  justices 
because  as  members  they  have  expressed  an 
opinion  upon  the  matter.  That  is  not  sufficient 
No  judge  is  disqualified  because  he  has  expressed 
an  opinion,  however  strongly,  upon  the  matter. 
Bias  must  be  caused  by  some  external  matter 
which  does  not  touch  the  merits  of  the  case. 
In  Req.  v.  Cumberland  Justices  (58  L.  T. 
Rep.  491),  to  which  the  Master  of  the  Bolls 
has  referred,  the  justice  complained  of  was  in 
fact  a  litigant  as  a  member  of  the  board  of 
guardians. 

Russell,  K.O.  was  not  called  upon  to  reply. 

Smith,  M.B. — This  case  has  been  well  argued, 
and  1  agree  that  it  is  a  case  which  requires  a 
good  deal  of  consideration,  but,  having  ascertained 
the  facts,  I  think  there  is  no  difficulty  in  ascer- 
taining what  the  rule  is  with  regard  to  the  first 
point.  The  question  then  is  to  ascertain  clearly 
what  the  facts  are,  in  order  to  ascertain  whether 
or  not  the  justices  in  question,  who  sat  at  the 
Hoensing  meeting  and  also  at  the  meeting  of  the 
confirming  authority,  were  so  biassed  as  not  to  be 
-capable  of  making  the  orders  which  they  did 
make,  and  which  are  now  being  brought  up  for 


the  purpose  of  being  quashed  by  writ  of  certiorari. 
This  is  an  appeal  to  this  court  against  the  refusal 
of  the  King  s  Bench  Division  to  quash  two  orders 
which  have  been  brought  up  upon  certiorari.    A 
rule  nisi  was  obtained,  and  we  are  asked  to  make 
that  rule   nisi   absolute.     The    applicant,    Mr. 
Foster,  who,  I  understand,  is  a  ratepayer  of  Sun- 
derland, appeals  to  this  court,  and  contends  that 
that  rule  nisi  ought  to  have  been  made  absolute ; 
in  other  words,  that  those  two  orders  ought  to 
have  been  quashed  on  the  ground  of  bias  in  the 
justices  who  made  those  orders.    I  think  it  will 
be  convenient  for  me  to  point  out,  in  the  first 
instance,  what  these  two  orders  are  before  I  come 
to  the  facts  of  the  case.    The  first  order  states 
that  at  the  meeting  of  the  licensing  committee ' 
for  the  county  borough  of  Sunderland,  held  on 
the  26th  Sept   1900,  six  of  the  justices  of  the 
borough,  being  the  majority  of  the  members  of 
the  licensing  committee  appointed  for  the  borough 
then  present,  did  thereby  grant  to  John  Duncan 
a  provisional  grant  authorising  him,  after  those 
presents  and  the   order  of  confirmation  there- 
under written  should  have  been  declared  to  be 
final  by  an  order  of  the  licensing  justices  of  the 
borough  to  be  made  in  pursuance  of  sect.  22  of 
the  Licensing  Act  1874,  to  apply  for  and  hold  any 
of  the  excise  licences  that  may  be  held  by  a  pub- 
lican for  the  sale  by  retail  in  the  premises  in 
question  of  all  intoxicating  liauors  to  be  consumed 
on  the  premises.     The  confirming  order  states 
that  at  a  special  sessions  of  the  justices  of  the 
county  borough  of  Sunderland  eight  of  the  said 
justices,  being  the  majority  of  the  justices  then 
assembled,  did  thereby  confirm  the  within  provi- 
sional grant   Now,  it  is  said  by  the  applicant  that 
the  justices  who  made  those  orders,  whether  as 
the  original  licensing  committee  or  as  the  con- 
firming authority,  were  incapacitated  from  sitting 
on  the  bench  and  making  these  orders  by  reason 
of  bias.     With  regard  to  the  confirming  meeting 
of   justices,  I   understand    there  were   thirteen 
present,  and  they  voted  by  eight  to  five  in  favour 
of  the  licence  being  granted  to  the  Pallion  Hotel. 
Now,  before   I    come  to   the  rule  as    to  what 
constitutes  a  real   bias,  I  wish  to  state  speci- 
fically what  I  understand  to  be  the  facts  of  the 
case,  because  they  are  very  important.    In  my 
judgment,  in  all  these  oases,  when  the  decision  of 
the  justices  is  impeached  on  the  ground  of  the 
bias  of  the  justices,  it  is  always  a  question  of  fact 
as  to  whether  or  not,  as  I  understand  the  rule  to 
be,  there  was  a  likelihood  of  there  being  a  real 
bias  in  the  justices.    That  is  a  question  of  fact 
and  a  question  of  inference  to  be  drawn  from  the 
admitted  facts.    If  there  is  a  likelihood  of  there 
being  a  real  bias  in  the  justices,  then,  in  my  opinion, 
the  law  is  undoubtedly  that  these  justices  are 
incapacitated  from  sitting  on  the  judgment  seat. 
That  seems  to  be  in  accord  with  natural  justice 
and  common  sense.    Now,  that  that  is  the  rule  I 
will  show  presently  by  citing  three  or  four  cases 
from  which  this  rule  is  to  be  deduced.   Now,  what 
are  the  facts  P    There  was  a  street  in  Sunderland 
which  was  too  narrow,  and  it  was  thought  desirable 
for  the  town  of  Sunderland,  and  it  was  desired  by 
the  corporation  of  Sunderland,  to  widen  that 
street.    There  was  in  the  way  a  large  hotel  called 
the  Londonderry  Hotel,  which  was  a  fully  licensed 
house,  and  the  street  could  not  be  widened  in  the 
manner  that  was  proposed  while  that  hotel  con- 
tinued to  stand  as  it  was.    It  was  thought  that 
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they  might  pull  down  that  portion  of  the  hotel 
which  was  contiguous  to  the  proposed  new  street, 
and  then  rebuild  and  relet  it  as  an  hotel  to  the 
brewers.  Bnt  thosemegotiatioos  did  not  come  to 
an/thing,  and  fell  through.  It  was  suggested 
later  on  that  if  they  could  get  the  brewers  to  come 
forward  and  give  a  large  sum  of  money  to  the 
corporation,  if  they  could  get  a  licence  for  the 
Pallion  Hotel,  that  would  be  a  very  enVotive 
way  of  recouping  the  corporation  of  Sunderland 
for  the  14,6002.  which  I  understand  they  paid 
for  the  Londonderry  Hotel.  They  would  get 
in  that  way  a  large  sum  of  money  towards  that 
outlay,  and  it  would  be  a  desirable  thing  for  the 
corporation  of  Sunderland  to  get  the  improve- 
ment carried  out  by  means  of  this  sum  of  money 
to  be  paid  by  the  brewers  to  the  corporation. 
Now,  there  appears  upon  the  documents,  as  it 
seems  to  me,  strong  evidence  that  certain  members, 
who  afterwards  sat  upon  the  judgment  seat 
when  this  licence  was  granted,  took  a  very  keen 
and  lively  interest  in  getting  the  brewers  bound 
by  agreement  to  pay  10,000Z.  to  the  corporation 
if  they  could  get  a  new  licence  for  the  Pallion 
Hotel.  I  have  only  to  read  the  report  of 
the  speeches  that  were  made  by  Mr.  Gibson  at 
a  meeting  of  th9  corporation  ;  he  is  one  of  those 
who  sat  upon  the  bench  and  is  said  to  have  been 
biassed.  One  cannot  read  those  speeches  through 
without  seeing  that  he  took  a  very  lively  interest 
and  a  very  keen  part  in  getting  that  agreement 
made  with  the  brewers.  At  this  meeting  there 
was  discussed  the  question  of  what  other  brewers 
would  be  willing  to  give,  and  the  question  was 
discussed  whether  those  offers  should  be  accepted 
or  not,  and  at  last  Mr.  Alderman  Reed  proposed 
as  an  amendment — he  is  one  of  the  justices  who  sat 
upon  the  bench  and  whose  capacity  is  impeached 
— that,  as  the  matter  with  V  aux  and  Co.  had 
fallen  through,  the  council  accept  the  tender  of 
Duncan  and  Dalgleish  of  10,0002.  for  the  licence. 
Mr.  Gibson  and  Mr.  Reed  were  there,  and  I 
believe  there  were  others  there  of  those  who  sub- 
sequently sat  upon  the  bench.  I  cannot  read 
this  without  coming  to  the  conclusion  that  they 
were  all  most  interested  to  get,  if  they  could, 
the  brewers  (Duncan  and  Dalgleish)  bound  by  this 
agreement  to  pay  this  10,000*.  to  the  corporation. 
1  hold  as  a  matter  of  fact  that  that  is  an  infer- 
ence which  I  can  draw  for  myself.  Then  the 
agreement  was  made.  What  is  the  upshot  of  the 
agreement  P  The  agreement,  it  seems  to  me, 
paraphrased  is  this :  Duncan  and  Dalgleish  agree 
in  writing  with  the  corporation  of  Sunderland, 
at  the  instance  of  some  of  these  gentlemen  who 
afterwards  sat  upon  the  judgment  seat,  that  they 
will  pay  the  corporation  10.000Z.  if  they  can  get 
from  the  licensing  committee  the  grant  of  a 
licence  for  the  new  house  at  Pallion,  but  if  for 
any  reason  thereafter  that  new  licence  is  not 
granted  to  the  Pallion,  or  does  not  hold  good, 
then  the  corporation  must  return  that  10,0001.  to 
the  brewers.  That  is  the  agreement  which  was 
keenly  debated  and  in  wbioh  a  very  lively  interest 
was  shown  by  these  gentlemen  who  afterwards 
sat  upon  the  judgment  seat.  The  agreement  was 
entered  into  in  writing  and  was  executed.  They 
afterwards  sat  upon  the  judgment  seat,  and  the 
result  was  that,  at  the  meeting  at  which  they  were 
present,  by  a  majority  this  new  licence  was 
granted  to  the  Pallion  Hotel.  Now  Mr.  Foster 
comes  forward  and  says  that  the  justices  who  took 


that  active  part  in  getting  this  agreement  entered 
into  between  the  brewers  and  the  corporation 
were  so  interested  that  it  would  be  likely  that 
they  would  have  a  real  bias  when  sitting  upon 
the  judgment  seat  in  granting  a  licence  to  the 
Palhon  Hotel  so  that  the  10,0002.  should  come 
to  the  corporation;  and  that  therefore  their 
order  ought  to  be  brought  up  and  quashed 
because  it  is  an  order  made  by  interested  persons. 
Now,  I  say  nothing  invidious  against  these- 
gentlemen  at  all.  The  whole  question  is  whether, 
or  not  they  have  come  within  the  rule.  What  is- 
the  rule  with  regard  to  bias  P  ^  A  justice  of  the 
peace  personally  or  pecuniarily  interested  in  the- 
matter  cannot  sit  upon  the  judgment  seat  That 
has  been  decided,  but  that  is  not  this  case.  A. 
justice  of  the  peace  cannot  be  a  litigant  and  a 
judge  in  his  own  matter — that  is,  in  a  matter  in 
which  he  is  concerned — that  is  bias.  That  is  not 
this  case.  Is  there  any  other  bias  which  dis- 
qualifies a  justice  from  sitting  on  the  judgment 
seat  and  adjudicating  upon  such  a  case  as  this  ? 
Now,  there  are  perhaps  three  cases  to  which  I 
ought  to  call  attention  with  regard  to  this  ques- 
tion. First  of  all  there  is  the  case  of  Beg.  v.  Band 
(L.  Rep.  1  Q.  B.  230).  There  Blackburn,  J., 
delivered  the  judgment  of  the  court,  composed 
of  Cookburn,  C.J.  and  Blackburn  and  Shee,  JJ.r 
and  he  said :  "  The  question  which  we  have  to 
determine  is  whether  this  disqualifies  the  justices 
from  acting  in  what  was  certainly  a  judicial 
inquiry ;  and  we  think  ic  does  not.  There  is  no 
doubt  that  any  direct  pecuniary  interest,  however 
small,  in  the  subject  of  inquiry  does  disqualify 
a  person  from  acting  as  a  judge  in  the  matter ; 
and  if  by  any  possibility  these  gentlemen,  though 
mere  trustees,  could  have  been  liable  to  costs,  or 
to  other  pecuniary  loss  or  gain,  in  consequence  of 
their  being  so,  we  should  think  the  question 
different  from  what  it  is ;  for  that  might  be  held 
an  interest.  But  the  only  way  in  which  the  facta 
could  affect  their  impartiality  would  be  that  they 
might  have  a  tendency  to  favour  those  for  whom 
they  were  trustees ;  and  that  is  an  objection  not 
in  the  nature  of  interest,  but  of  a  challenge  to  the 
favour.  Wherever  there  is  a  real  likelihood  that 
the  judge  would,  from  kindred  or  any  other 
cause,  have  a  bias  in  favour  of  one  of  the  parties, 
it  would  be  very  wrong  in  him  to  act;  and 
we  are  not  to  be  understood  to  say  that 
where  there  is  a  real  bias  of  this  sort  this 
court  would  not  interfere."  Now,  to  apply 
to  the  present  case  the  rule  that  "wherever 
there  is  a  real  likelihood  that  the  judge  would, 
from  kindred  or  any  other  cause,  have  a  biaa 
in  favour  of  one  of  the  parties."  Can  1  say 
judicially  that  I  am  convinced  that  there  is 
not  a  real  likelihood  here  that  these  gentle- 
men, who  have  taken  such  an  interest  in  getting 
this  10,000Z.  agreement  entered  into  by  the 
brewers,  would  have  a  bias  in  favour  of  one  of  the 
parties,  namely,  in  favour  of  the  brewers  who  have 
agreed  in  writing  to  give  the  10,0002  if  they  get 
the  licence  from  the  justices,  that  is,  to  give  or 
withhold  the  10,0002.  conditionally  upon  obtaining 
a  licence  P  I  cannot  say  there  was  not.  So  much 
for  the  case  of  Beg.  v.  Band.  Then  the  case  of 
Beg.  v.  Band  came  up  again  in  the  case  of  Beg. 
y.  Meyer  (34  L.  T.  Rep.  247;  1  Q.  B.  Div.  173), 
and  there  again  Blackburn,  J.  restates  what  he 
had  stated  in  Beg.  v.  Band.  He  says  there: 
"  But  the  disqualification  in  the  present  instance 
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is  not  on  the  ground  of 


is  not  on  tne  ground  of  pecuniary  interest.    The 
question  is,  Was  Mr.  Meyer  really  substantially 
interested,  though  not  in  a  pecuniary  sense,  in 
the  proceedings  as  to  which  these  informations 
were  one  step,  so  as  to  be  likely  to  have  a  real 
bias  in  the  matter  ?    Now,  it  is  impossible  to  read 
Mr.  Harrison's   affidavit,    which    is    really   and 
substantially  uncontradicted,  without'  seeing  Mr. 
Meyer  had  such  an  interest.     In  the  case  of  a 
justice  having  any  pecuniary  interest  the  court 
were  compelled   to  quash    the  conviction;    but 
though  disqualifying  interest  is  not  confined  to 
pecuniary  interest,  the  interest,  if  not  pecuniary, 
must  be  substantial     In  Beg.  v.  Band  we  held 
that  there  was  no  ground  for  quashing  the  certi- 
ficate of  the  justices.     The  effect  of  our  judg- 
ment in  that  case  was  that,  though  pecuniary 
interest  in  the  subject- matter  of  dispute,  however 
small,  disqualifies   the   justices,    yet   the    mere 
possibility  of  bias  did  not  ipso  facto  avoid  the 
justices'  decision;  and  we  thought  that,  though 
there  was  a  possibility  of  bias  in  that  case,  yet  it 
was  not  real    But  we  expressly  excepted  a  real 
bias,  saying  '  that  we  must  not  be  understood  to 
asy  that  where  there  is  a  real  bias  this  court 
would  not  interfere. ' "  Now,  I  have  laid  down  the 
law,  and  I  have  already  said  what  I  think  is  the 
true  inference  to  be  drawn  from  the  facts.    The 
other  case  to  which  I  wish  to  refer  seems  to  me  to 
go  rather  further  than  Blackburn,  J.  went.    I  am 
alluding  to  the  judgment  of  Lord  Russell,  C.J. 
in  Reg.  v.  Haiti  (12  Times  L.  Rep.  323),  who  said  : 
"There  was  no  doubt  about  the  law  that  the  deci- 
sions of  justices  should  be  carefully  scrutinised 
when  they  were  acting  under  circumstances  which 
indicated  the  possibility  of  their  being  biassed." 
Without  referring  to  what  I  and   my  brother 
Mithew  said  in  Beg.  v.  Cumberland  Justices  (58 
L.  T.  Eep.  491),  it  seems  to  me  that  that  case 
goes  a  considerable  way  towards  supporting  the 
judgment  I  am   giving  in  the  present    case — 
namely,   that  these  gentlemen    did  so  interest 
themselves  in  and  about  getting  this  agreement 
ngned  by  the   brewers,  that  they  have  thereby . 
incapacitated  themselves    from    sitting  on    the 
judgment  seat.    I  wish  to  add  this,  that  it  seems 
to  me  to  be  of  importance,  not  only  in  this  court, 
hot  in  every  court,  that  a  man  who  is  going  to 
iH  on  the  judgment  seat  should  not  lav  himself 
open  even  to  the  statement  being  made  by  the 
other  side  that  he  is  so  interested  in  the  matter 
that  he  might  possibly  have  a  bias.    I  therefore 
bare  come  to  the  conclusion  here,  after  finding 
oat  what  the  rule  is  and  applying  it  to  the  facts 
of  this  case,  that  this  rule  for  a  certiorari  ought 
to  have  been  made  absolute  and  not  discharged, 
u  it  was  in  the  King's  Bench  Division.    Another 
Point  was  taken.    It  is  said  that  this  is  not  a 
proper  matter  for  certiorari.    Before  the  decision 
»  BouUer  v.  Kent  Justices  (77  L.  T.  Rep.  288; 
08&7)  A.  0.  556)  it  is  dear  from  Blackburn,  J.'s 
decisions  that  this  class   of  certificate    was   a 
■atterfor  certiorari,  and  I  have  no  doubt  that  it 
**••   The  point  taken  was  that  the  decision  in 
BouUer  v.   Kent  Justices  (ubi  sup.)  has  altered 
uthat    Now,  as  I  have  said  during  the  argu- 
JJjJrtj  I  do  not  know  what  other  judges  may  do, 
bat  I  am  not  myself  going  to  be  a  party  to 
ttkndingthecaseof  Reg.  v.  Boulter.   That  was  a 
cue  which  had  reference  to  a  licensing  committee 
M  a  licensing  committee  alone,  and  I  quite 
fee  that  the  Mouse  of  Lords  have  held  that  a 


licensing  committee  is  not  a  court.  I  think  it 
follows  that,  if  it  is  not  a  court,  certiorari  possibly 
would  not  lie.  I  understand  that  Channell,  J. 
said  in  Beg.  v.  Manchester  Justices  (80  L.  T.  Eep. 
531 ;  (1899)  1  Q.  B.  571)  that,  with  regard  to  the 
confirming  order,  certiorari  will  lie,  and  I  agree 
with  him  on  two  grounds.  First  of  all,  in  my 
opinion,  clearly  before  Beg.  v.  Kent  Justices  (ubi 
sup.)  it  would  lie,  and,  in  my  opinion,  that  case 
does  not  touch  the  confirming  sessions ;  and  the 
main  reason  for  the  distinction  which  I  would 
draw  between  the  confirming  sessions  and  the 
original  sessions  is  that  in  the  original  sessions 
there  is  no  party.  It  is  pointed  out  by  Lord 
Herschell  in  the  House  of  Lords  in  that  case  that 
there  was  no  party,  because  on  one  side  there  waa 
the  applicant  and  on  the  other  side  there  was  all 
the  world.  With  regard  to  the  confirming  autho- 
rity, it  is  enacted  by  sect.  43  of  the  Licensing 
Act  1872  that  "  Any  person  who  appears  before 
the  licensing  justices  and  opposes  the  grant  of  a 
new  licence  and  no  other  person  may  appear  and 
oppose  the  confirmation  of  such  grant  by  the 
confirming  authority  in  counties  or  boroughs* 
and  the  confirming  authority  may  award  such 
costs  as  they  shall  deem  just  to  the  party"  who 
shall  succeed  in  the  proceedings  before  them. 
There  we  find  the  applicant  and  the  party,  and  a 
legislative  enactment  by  which  the  confirming 
authority  are  entitled  to  award  costs.  It  seems 
to  me  that  there  is  a  great  distinction  between  a 
meeting  of  the  confirming  authority  and  the 
annual  licensing  meeting,  and  I  agree  with  my 
brother  Channell  with  regard  to  that.  Then  it 
was  said  that  there  was  no  order  to  be  brought 
up  and  quashed  by  certiorari.  Though  the  order 
of  the  confirming  authority  merely  states  that 
the  justices  confirm  the  provisional  grant  of  a 
licence  by  the  licensing  committee,  the  real  mean- 
ing of  that  is  that  the  confirming  authority  make 
an  order  that  there  shall  be  a  licence  granted  to 
this  Pallion  Hotel.  Then  the  appellant  says  that 
the  justices  of  Sunderland,  who  made  that  order* 
had  no  jurisdiction  to  make  it  on  the  ground  of 
bias.  For  these  reasons  I  think  that  this  appeal 
must  be  allowed. 

Williams,  L.J. — I  agree.  This  is  an  appeal 
from  the  decision  of  the  Divisional  Court,  con- 
sisting of  the  Lord  Chief  Justice  and  Law- 
rance,  J.  I  want  to  say,  first,  that  I  am  not  at 
all  dear  myself  that  the  Divisional  Court  could 
have  properly  arrived  at  any  other  decision  than 
that  at  which  they  did  arrive,  because  the  Divi- 
sional Court  were  bound  by  the  decision  of  the 
Divisional  Court  in  the  case  of  Beg.  v.  Stockport 
Justices  (60  J.  P.  552),  and  Mr.  Russell  in  arguing 
this  case  very  properly  conceded  that  it  was  not 
possible  to  draw  any  distinction  between  the  facta 
of  that  case  and  the  facts  in  this  case.  In  this 
court,  however,  we  are  not  bound  by  the  decision 
in  that  case.  We  have  to  decide  the  question  for 
ourselves.  Now,  I  will  first  deal  with  the 
technical  objection  which  is  made  that  this  is  & 
case  in  which  a  certiorari  will  not  lie.  It  appears 
to  me  that  it  is  quite  sufficient  to  say  that  I 
entirely  agree  with  the  judgment  of  Channell,  J. 
in  the  case  of  Beg.  v.  Manchester  Justices  (ubi 
sup.),  and  I  agree  with  him  for  the  very  reason 
that  he  gives — that  is  to  say,  it  is  perfectly  plain, 
to  my  mind,  whatever  was  decided  in  Boulter  v. 
Kent  Justices  yubi  sup.),  that  that  decision  applies 
only  to    the   proceedings  of  the  licensing  com- 
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mittee,  and  has  no  application  whatsoever  to  the 
proceedings  of  the  confirming  justices.  When 
one  looks  at  the  terms  of  sect  43  of  the  Licensing 
Act  of  1872  and  finds  a  provision  that  the  con- 
firming authority  may  award  such  costs  as  they 
shall  deem  just  to  the  party  who  shall  succeed  in 
the  proceedings  before  them,  it  is  to  my  mind 
impossible  to  say  that  there  is  not  a  lis,  or  that 
there  is  not  a  lis  with  parties,  cr  that,  however 
narrowly  the  line  may  be  drawn  as  to  when 
certiorari  will  lie,  a  certiorari  would  not  lie  in 
snch  a  case  as  the  order  of  the  confirming  justices 
under  sect.  43  of  the  Act  of  1872.  I  wish  to  add  for 
myself  that  I  do  not  regard  the  case  of  Boulter 
v.  Kent  Justices  (ubi  sup.)  as  having  decided  that 
certiorari  will  only  lie  when  there  is  an  order  of  a 
court  properly  so  called.  It  is  not  necessary  to 
decide  it  in  this  case,  but  all  I  can  say,  speaking 
of  one's  instinctive  knowledge  of  the  common  law, 
is  that  I  had  always  conceived  the  common  law 
to  be  that,  wherever  a  body,  whether  justices 
or  otherwise,  had  under  the  provisions  of  a 
statute  to  grant  or  withhold  a  statutory  certifi- 
cate, and  on  looking  at  the  section  it  appeared 
that  they  had  to  exercise  their  judicial  discretion 
in  so  doing,  a  certiorari  would  lie  whether  or  not 
the  body  upon  whom  the  statute  imposed  the 
duty  of  granting  or  withholding  the  certificate 
were  or  were  not  a  court.  Now,  having  said 
this  about  certiorari,  I  will  say  a  word  or 
two  about  the  merits  of  this  case.  To  my 
mind  this  is  happily  one  of  those  cases  in 
which,  instead  of  having  a  conflict  of  cases, 
or  cases  which  it  is  difficult  to  reconcile, 
we  have  a  continuous  series  of  authorities  which 
is  absolutely  unchanged  in  its  colour  and  flow,  and, 
if  one  takes  the  two  decisions  of  Blackburn,  J. 
in  Beg.  v.  Band  (ubi  sup.)  and  Beg.  v.  Meyer 
(ubi  sup.),  one  really  has  the  whole  law  laid  down. 
When  is  it  that  a  justice  or  a  judge  is  disqualified 
from  acting  P  In  the  first  place,  he  is  disqualified 
from  acting  if  he  has  an  interest.  The  moment 
one  finds  a  justice  with  an  interest — that  is  to 
say,  an  interest  which  is  pecuniary  or  capable  of 
pecuniary  measure — that  alone  is  sufficient.  The 
law  then  makes  a  presumption  that  he  is  biassed. 
The  law,  for  reasons  of  policy  which  hardly 
require  an  explanation,  does  not  think  it  con- 
venient,  when  once  a  pecuniary  interest  is  ad- 
mitted, to  go  into  the  question  whether  or  not  the 
judge,  upon  the  occasion  of  the  particular  trial, 
acted  partially  or  impartially ;  it  presumes  bias 
from  the  very  fact  of  the  pecuniary  interest. 
Now,  this  is  not  a  case  where  the  justices  have 
personally  any  pecuniary  interest  at  all.  The 
utmost  which  could  be  said  would  be  that  they 
had  a  pecuniary  interest  as  trustees.  I  do  not 
think  that  the  pecuniary  interest  as  trustees,  on 
the  authorities,  is  sufficient  to  raise  this  legal 
presumption.  But,  then,  is  there  any  other  case 
besides  the  case  of  interest  in  which  a  justice  is 
disqualified  from  acting  P  The  answer,  on  looking 
at  the  case  of  Beg.  v.  Band  (ubi  sun.),  is  that 
clearly  there  is  another  case,  and  that  is  the 
case  where  the  objection  is  not  in  the  nature  of 
interest,  but,  to  use  the  expression  of  Blackburn,  J., 
'•of  a  challenge  to  the  favour,"  and  in  such  a 
case,  the  presumption  not  arising,  we  have  to  ask 
ourselves  whether  there  is  a  real  likelihood  that 
the  judge,  from  the  circumstances  raising  this 
challenge  to  the  favour,  would  have  a  bias  in  favour 
of  one  of  the  parties.    That  being  so,  before  I 


answer  that  question,  I  look  to  the  facts  of  this 
case.    The  corporation,  being  minded  to  widen 
this  street,  had  purchased  the  Londonderry  Hotel 
for  the  purpose  of  pulling  down  a  portion  of  it 
and  widening  the  street.    They  had  purchased  it 
for  a  sum  of  14,6002.,  and  they  arrived  at  the 
conclusion  that  they  could  not  conveniently,  even 
if  they  could  legally,  carry  on  the  business  of 
this  hotel,  and  fdo  not  know  whether,  if  the 
street  had   been    widened,   or    as    soon   as  it 
was    widened,    it    would   have   been   physically 
possible  to  do    so.     In   that   state   of  things, 
having  a   very    valuable  licence   to   sell,   they 
invited    the    brewers    and    others    within  the 
district  to  tender  for  what  has   been  called  a 
surrender  by  the  corporation  of  this  licence.    It 
was  not  strictly  speaking  a  surrender,  and  the 
only  possible    advantage  to  be  gained    by  the 
person  whose  tender  was  accepted  and  who  mad-* 
the  payment  was  that,  if  the  corporation  agreed 
not  to  apply  for  a  renewal,  or  to  pull  down  or 
demolish  tne  Londonderry  Hotel,  when  the  person 
making  the  payment  applied  for  a  new  licence  in 
this  district  ne  would  be  able  to  urge  as  one  of 
the  matters  in  favour  of  a  grant  of  the  licence,  that 
the  grant  of  the  licence  to  him  would  not  increase 
the  number  of  licences  in  the  district.    But  I  do 
not  think  one  ought  to  leave  out  of  consideration, 
when  one  is  going  through  these  facts,  that  in 
this  district,  which  has  been  called  the  Pallion 
district,  it  was  perfectly  plain  that  the  corporation 
were  well  aware  that  there  were  several  persona 
who  would   be  disposed  to  open  a  new  hotel  or 
public-house  if  they  could  obtain  a  licence.    I 
think  it  is  perfectly  plain  that  the  corporation 
were  aware  that  there  was  competition  to  get  a 
new  licence  for  this  Pallion  district.     I  presume 
that  it  is  probably  an  increasing  district.    Under 
these  circumstances   an  agreement  was  entered 
into  by  the  corporation  for  the  payment  of  10,0001, 
which  sum  was  only  to  be  paid  when  the  new 
licence  had  been  granted  by  the  licensing  com- 
mittee and  confirmed  by  the  confirming   body, 
'and  which  sum  was  to  lie  returned  in  the  event 
of  the  High  Court  quashing  the  licence.     The 
question  is  whether  the  magistrates,  who  were 
actively  engaged  in  the  negotiation  of  this  agree- 
ment under  which  this  10.000Z.  was  to  be  paid, 
had  become  thereby  disqualified  from  acting  as 

I'ustices  in  the  matter  of  the  confirmation  of  this 
icence  under  the  43rd  section  of  the  Act  of 
1872.  In  other  words,  one  has  to  ask  oneself 
whether  in  these  ciroumstanoes  there  is  a  real 
likelihood  that  the  justices  would,  by  reason 
of  the  part  they  had  taken  in  the  negotiation 
of  this  agreement,  have  a  bias  in  favour  of 
this  particular  applicant  for  this  new  licence 
for  an  hotel  in  the  Pallion  district.  To  my 
mind  it  is  really  not  possible  to  draw  any  other 
conclusion  than  the  conclusion  that  there  is  a 
real  likelihood  that  these  justices  would  have  a 
bias.  I  do  not  know  that  one  adds  to  it  by  stating 
it  in  different  words,  because  the  substance  of  the 
law  is  just  the  same  when  it  is  stated  by  Black- 
burn, J.  in  his  later  judgment  of  Beg.  v.  Meyer 
(ubi  sup ).  The  mere  possibility  or  mere  suspicion 
that  a  judge  might  be  biassed  is  not  sufficient 
That  was  decided  in  the  case  of  Beg.  v.  Dean  and 
Chapter  of  Rochester  (17  Q.  B.  1).  It  cannot 
be  said  here  that  there  is  a  mere  possibility  or 
mere  suspicion.  To  my  mind  one  must  judge  of 
these  things  as  reasonable  men  would  judge  of 
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them  in  the  conduct  of  their  own  business ;  and 
can  anyone  doubt  that  a  man  in  the  oonduct  of 
his  own  business  would  infallibly  draw  from  these 
circumstances  the  inference  that  these  justices, 
who  negotiated  this  agreement,  would  have  a  real 
bias  in  favour  of  the  granting  of  a  licence  to  these 
particular  persons  P  Under  these  circumstances 
I  entirely  agree  with  the  judgment  which  has 
been  delivered  by  my  Lord,  and  I  should  not  have 
added  anything  except  that  the  case  is  one  of 
considerable  general  importance  in  form  and,  as 
I  have  already  said,  in  substance,  by  reason  of  the 
Divisional  Court  being  bound  by  the  case  of  Beg. 
v.  Stockport  Justices  {ubi  sup.),  which  we  are  over- 
ruling. 

Stirling,  L.J. — I  am  of  the  same  opinion.  The 
question  to  which  we  have  to  address  ourselves  is, 
I  apprehend,  that  which  is  stated  in  the  judgment 
of  Blackburn,  J.  in  the  case  of  Beg.  v.  Band  (ubi 
rap.)— namely,  whether  there  is  in  this  case  a  real 
likelihood  that  the  justices  would  have  a  bias  in 
favour  of  one  of  the  parties.  The  nature  of  the 
bias  is  indicated  in  that  judgment  by  the  refer- 
ence which  the  learned  judge  there  makes  to  a 
bias  in  favour  of  kindred.  That  is  an  illustration 
which  he  gives,  though  he  includes  in  it  other  cases. 
Now,  what  is  said  here  to  give  rise  to  the  bias  is 
that  a  contract  was  entered  into  on  the  22nd  Aug. 
1900  between  the  corporation  of  Sunderland  of 
the  one  part  and  a  limited  company,  Duncan  and 
Dalgleisn,  of  the  other  part,  who  are  brewers,  by 
which  it  was  agreed  that  in  the  event  of  the 
brewery  company  making  before  the  justioes  and 
succeeding  in  an  application  for  a  licence,  the 
brewery  company  would  pay  over  to  the  corpo- 
ration the  sum  of  10,0002.  The  consideration  on 
the  pare  of  the  corporation  receiving  this  10,0002. 
was  an  agreement  on  their  part  that,  after  pay. 
ment  of  the  sum  of  10,0002.,  and  after  the 
premises  which  were  licensed  had  been  opened 
under  the  licence  so  obtained,  then  a  certain 
property  known  as  the  Londonderry  Hotel,  which 
was  the  property  of  the  corporation,  would  be 
closed,  and  that  no  further  application  would  be 
made  to  the  licensing  justices  for  a  renewal  of  the 
licence  which  had  been  granted  for  that  property. 
There  was  a  further  stipulation  in  the  agreement 
that,  if  the  grant  and  confirmation  of  the  licence 
should  be  revoked  by  legal  proceedings,  then  the 
sum  of  10,0002.  was  to  be  repaid.  Now,  the 
Londonderry  Hotel,  as  I  have  said,  was  the  pro- 
perty of  the  corporation,  and  it  came  to  be  the 
property  of  the  corporation  in  this  way.  The 
corporation  were  improving  the  streets  of  the 
borough,  and  part,  not  the  whole,  of  this  licensed 
hotel  was  required  for  the  purposes  of  the  improve- 
ments. In  order  to  enable  improvements  to  be 
made,  it  was  found  necessary  that  the  corpora- 
tion should  buy  the  whole  hotel,  and  the  corpora- 
tion did  buy  it,  paying  for  it  a  sum  of  over 
14,6002.  This  took  place  some  time  in  the  year 
1899.  They  subsequently  made  attempts  to  sell 
so  much  of  the  hotel  and  of  the  site  of  it  as 
was  not  required  for  the  purposes  of  the 
proposed  improvements,  but  they  failed,  and 
after  considerable  negotiation  this  contract, 
to  which  I  have  already  referred,  was  entered 
into.  Now,  that  contract  was  approved  at 
a  meeting  of  the  corporation  which  was  held, 
I  think,  on  the  same  day,  the  22nd  Aug.,  and 
on  behalf  of  the  respondent  justices  a  short 
report  •  of    the    proceedings   at    that    meeting 


has  be°n  put  in  evidence.  Looking  at  that 
report,  it  is  impossible  not  to  see  that  the 
proposal  to  enter  into  this  contract  was  a  matter 
of  keen  interest  amongst  the  members  of  the  cor- 
poration who  were  present  upon  that  occasion, 
and  among  them  I  observe  that  a  Mr.  Atkinson 
Gibson,  who  was  chairman  of  the  highways 
committee,  took  an  active  part  and  so  also  did 
another  gentleman — namely,  Mr.  Alderman  Reed, 
who  moved  in  point  of  fact  that  this  contract 
should  be  entered  into;  and  at  the  close  of  the 
discussion  Mr.  Gibson  put  forcibly  to  the  members 
of  the  corporation  the  reasons  which  appeared  to 
him  to  be  weighty  for  the  acceptance  of  the  pro- 
posals which  had  been  made.  He  said:  "As  a 
matter  of  fact,  the  corporation  had  paid  some 
14,0002.  for  the  Londonderry  and  had  purchased 
the  licence.  Were  they  as  trustees  of  the  rate- 
payers, if  the  licence  could  be  surrendered  for  a 
certain  sum  of  money,  going  to  throw  the  chance 
awayP  Certainly  not.  Now,  after  the  discus- 
sion had  been  closed  with  that  speech,  the  matter 
was  put  to  the  vote,  and  the  proposal  that  this 
contract  should  be  entered  into  was  accepted. 
The  matter  then  had  to  come  before  the  licensing 
justices,  and  the  first  stage  is  that  it  comes  before 
the  licensing  committee.  That  committee,  as  I 
understand,  consisted  of  seven  Justuses,  five  of 
whom  were  members  of  the  corporation,  and 
amongst  them  were  the  two  gentlemen  to  whom 
I  have  referred — Mr.  Atkinson  Gibson  and  Mr. 
Reed.  At  that  meeting  the  proposal  to  grant  a 
licence,  on  which  the  whole  contract  hinges,  was 
accepted  by  a  majority.  Again,  at  the  meeting 
of  the  confirming  justices  which  was  afterwards 
held,  thirteen  justices  were  present,  of  whom  seven 
were  members  of  the  corporation,  again  including 
Mr.  Atkinson  Gibson  and  Mr.  Reed,  and  that 
proposition  was  carried  by  eight  to  five.  Now, 
the  question  to  be  decided  is  that  which  I  have 
already  stated,  and  it  raises  a  short  point, 
though  perhaps  not  an  easy  point.  Really  in 
this  case  we  have  each  of  us  to  perform  the 
functions  of  a  jury,  and  apply  our  minds  to  the 
question  which  I  have  already  stated,  whether 
there  was  a  real  likelihood  that  the  justices 
would  be  biassed  in  considering  this  application 
which  came  before  them.  It  seems  to  me  that 
the  answer  to  that  question  must  be  in  the  affir- 
mative, and  that,  having  regard  to  the  active  part 
which  had  been  taken  by  Mr.  Atkinson  Gibson 
and  Mr.  Reed,  and  to  the  obvious  feeling  of 
interest  in  the  whole  matter  which  is  shown  by 
the  discussion  which  took  place  at  the  meeting  to 
sanction  the  contract  being  entered  into,  I  cannot 
but  feel  that  the  securing  of  10,0002.  for  the  funds 
of  the  corporation  was  a  matter  which  must  have 
weighed  in  the  minds  of  those  who  had  taken  so 
active  a  part  in  getting  this  contract  entered  into 
by  the  corporation.  For  these  reasons  I  think 
that  on  the  merits  of  the  case  the  appeal  ought 
to  be  allowed.  As  regards  the  technical  question, 
whether  this  is  a  case  in  which  a  writ  of  certiorari 
ought  to  be  granted,  I  do  not  think  I  can  usefully 
add  anything  to  that  which  has  already  been  said 
by  my  Lords. 

Smith,  M.R.— I  omitted  to  deal  with  the  case 
of  Beg.  v.  Stockport  Justices  (ubi  sup.),  and  I  wish 
to  say  that  I  agree  with  what  Williams,  L.J.  has 
said.  I  do  not  see  how  the  Lord  Chief  Justice 
and  Lawranoe,  J.,  sitting  as  a  divisional  court, 
could  have  held  otherwise  than  they  did.    In  this 
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court  we  can  draw  our  own  inferences  of  fact, 
and  have  done  bo. 

Appeal  allowed.    Rule  nisi  for  a  certiorari 
made  absolute. 

Solicitors  for  the  appellant,  Hichin,  Smith,  and 
CapeUCure,  for  J.  S.  Nicholson,  Sunderland. 

Solicitors  for  the  justices,  Tufnell,  Southgate, 
and  Son,  for  C.  W.  P.  Barker,  Sunderland. 

Solicitors  for  Duncan  and  Dalgleish  Limited, 
J.  E.  and  H.  Scott,  for  William  Bell  and  Sons, 
Sunderland. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 
June  29,  July  10  and  11, 1901. 
(Before  Bybnb,  J.) 
Attobnet-Genbbal  v.  Tamwobth  Bubal 
District  Council,  (a) 
Inclosure  award — Jurisdiction   of   commissioner 
—  Watercourse  —  Repairing    and    cleansing  — 
Highway  authority — Inclosure  Act  (52  Oeo.  3, 
c.  xiii.). 
An  Inclosure  Act  provided  that  the  commissioner 
should  set  out  such  watercourses   as  he  should 
think  proper,  and  should  order  and  direct  by 
whom  and  at  whose  expense   such  watercourses 
should    be  repaired    and    cleansed.      The  Act 
further  provided  that  the  commissioner  should 
assign  land  for  the  getting    of  materials  for 
repairing  public  roads.     The  commissioner,  in 
pursuance  of  such  Act,  by  his  award  appointed 
certain  roads  to  be  set  out,  and  awarded  to  the 
surveyor  of  highways  land  for  the  getting  of 
materials  for  the  repair  of  public  roads.     Re 
further  ordered  that  a  watercourse  should  be 
made,  and  directed  that  such  watercourse  should 
for  ever  thereafter  be  repaired  and  cleansed  by 
the  surveyor  of  highways  for  the  time  being,  the 
expenses  attendant    upon   such    repairing  and 
cleansing  to  be  paid  out  of  a  rate  to  be  made  for 
the  repair  of  highways  in  the  township. 
Held,  that  it  was  within  the  jurisdiction  of  the 
commissioner  to    order  the   surveyor  of  high- 
ways to  repair  and  cleanse  the  watercourse  and 
to  raise  the  expenses  of  so  doing  by  means  of  a 
rate. 
Special  casb  stated  by  consent  for  the  opinion 
of  the  court  pursuant  to  Order  XXXIY. 

The  plaintiffs  Baron  Norton,  John  Norman, 
and  Frederick  Smith  Limited  and  the  plaintiffs 
George  Marshall  Turner,  George  Edwards,  and 
Thomas  Satchwell  James  (as  trustees  nnder  the 
will  of  George  Turner,  deceased)  are  the  owners 
of  land  situate  in  the  township  of  Bodymoor 
Heath  in  the  pariph  of  Kingsbury,  in  the  county 
of  Warwick,  through  whicn  land  run  the  drains 
and  watercourses  hereinafter  mentioned. 

By  virtue  of  an  Act  of  52  Geo.  3,  intituled  "  An 
Act  for  inclosing  lands  in  the  township  of  Body- 
moor  Heath  or  Heath  Houses,  in  the  county  of 
Warwick,"  Robert  Benton  of  Dunton,  Ourdworth, 
Warwickshire,  was  appointed  the  commissioner  for 
valuing,  dividing,  setting  out,  allotting,  and 
inclosing  the  commons  and  waste  lands  within 
Bodymoor  Heath  or  Heath  Houses,  and  for 
putting  the  Act  in  execution,  subject  to  the  rules 

(a)  Reported  by  E.L.  Hopkins,  Esq.,  Barrister-at-Law. 


and  directions  thereinafter  mentioned  and  con- 
contained,  and  also  subject  to  the  powers,  pro- 
visoes, rules,  and  regulations  contained  in  the  Act 
of  41  Geo.  3,  intituled  "An  Act  for  con- 
solidating in  one  Act  certain  provisions  usually 
inserted  m  Acts  of  inclosure  and  for  facilitating 
the  mode  of  proving  the  several  facts  usually 
required  on  the  passing  of  such  Acts,"  except 
in  such  cases  where  the  same  are  altered  or  varied 
by  the  first-mentioned  Act. 

The  first-mentioned  Act,  amongst  other  things, 
provided  as  follows — that  is  to  say : 


And  be  it  farther  enacted  that  the  said 

and  may  soonr  ont  and  widen  all  sneh  brooks, 
streams,  ditches,  watercourses,  tunnels,  and  bridges 
within  the  said  manor  and  liberty,  hamlet,  or  township, 
and  also  shall  and  may  set  ont,  order,  and  direct  soon 
new  ditohee,  drains,  watercourses,  tunnel*,  watergates, 
banks,  and  bridges  to  be  made  of  enoh  depth  and  breadth, 
and  in  enoh  situations  and  directions  as  the  said  com- 
missioner shall  think  proper  as  well  as  in,  through,  over, 
and  upon  the  commons  and  waste  lands  hereby  directed 
to  be  divided  and  inolosed  as  aforesaid  as  also  in. 
through,  and  over  any  anoient  inoloenres  or  other  lands 
adjoining  thereto  or  any  part  or  parte  thereof  (making 
such  satisfaction  to  the  owners,  lessees,  or  tenants  of 
snoh  anoient  inolosnres  or  other  lands  or  grounds  far  the 
damage,  if  any,  done  thereby  as  he  shall  judge  reason- 
able), and  the  said  commissioner  shall  and  may  and  he  is 
hereby  authorised  and  required  in  and  by  his  general 
award  to  order  and  direct  by  whom  and  at  whose  expense 
and  at  what  times  and  in  what  manner  the  said  brooks, 
ditohee,  drains,  watercourses,  tannels,  watergatee,  banks, 
and  bridges  shall  be  thereafter  repaired,  cleansed, 
scoured,  and  maintained.  Provided  always  that  no 
snoh  brook  or  stream  shall  be  diverted  or  turned  without 
the  consent  of  the  owner  or  owners  of  the  anoient 
inolosed  lands  and  grounds  from  which  any  snoh  brook 
or  stream  shall  be  diverted  or  into  whioh  any  snoh 
brook  or  stream  shall  be  turned. 

The  same  Act  also  provided  that  in  case  the 
money  raised  by  sale  of  certain  lands  should  not 
be  sufficient  to  defray  all  the  expenses  of  carrying 
such  Act  and  the  Act  of  41  Geo.  3  into  execution, 
then  the  deficiency  should  be  borne  and  defrayed 
by  the  several  persons  to  whom  any  allotment  or 
allotments  should  be  made  in  respect  of  their 
right  of  common,  and  should  be  paid  in  such 
shares  and  proportions  and  at  such  time  and  place 
and  to  such  person  or  persons  as  the  commis- 
sioner should  appoint  either  before  or  after  the 
execution  of  his  award.  And  that  the  commis- 
sioner should  adjust  and  settle  the  costs,  charges, 
and  expenses  of  obtaining  and  executing  the  first- 
mentioned  Act  and  also  regulate  the  expenses 
attending  the  sale  therein  directed  to  be  made 
towards  defraying  the  same,  as  well  as  such  rate 
or  rates  as  he  might  have  occasion  to  make  in 
pursuance  of  such  Act,  so  and  in  such  manner  and 
proportions  as  that  such  persons  as  were  interested 
in  tne  commons  and  waste  lands  respectively  or 
any  part  or  parts  thereof  only  should  not  be 
charged  more  than  a  fair  and  just  proportion 
according  to  the  extent  of  their  respective  rights 
therein,  but  that  the  charges  and  expenses  might 
be  borne  and  paid  by  the  persons  interested  in  the 
commons  and  waste  lands  respectively  in  due  and 
just  proportions. 

On  the  30th  Jan.  1815  the  commissioner  duly 
made  his  general  award. 

After  appointing  and  awarding  an  open  drain 
or  watercourse  of  the  breadth  of  14ft.  and  of  the 
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-depth  of  7ft.  (providing  a  necessary  fall  for  the 
water)  through  the  commons  and  waste  lands,  the 
commissioner  continued : 

And  I  do  order  and:  direct  that  the  said  open  drain  or 
watercourse  together  with  the  bridges  -over  the  same 
and  also  the  continuation  therefrom  of  the  aforesaid 
aneient  wateroonrse  running  from  the  east  of  the  said 
fceatb  called  Bodymoor  Heath  to  the  level  of  the  river 
Thame  and  every  part  thereof  shall  for  ever  hereafter  be 
repaired,  cleansed,  scoured,  and  maintained  by  the  sur- 
veyors of  the  highways  for  the  time  being  of  the  said 
manor  and  liberty,  hamlet,  or  township  of  Bodymoor 
tieath  or  Heath  Houses,  who  shall  cleanse  and  scour  the 
same  at  least  once  in  every  two  years  between  the  months 
of  August  and  December,  and  the  expenses  attendant 
upon  the  cleansing,  scouring,  and  maintaining  the  said 
•  drains,  watercourses,  and  bridges  over  the  same  shall  from 
time  to  time  be  paid  and  discharged  by  a  rate  and  rates  to 
be  assessed  and  collected  within  and  upon  the  said  manor 
and  liberty,  hamlet,  or  township  of  Bodymoor  Heath  or 
Heath  Houses  in  the  like  manner  and  proportion  as  the 
rates  are  or  can  be  assessed,  made,  and  collected  thereon 
for  the  repairs  of  the  highways  therein. 

The  drain  or  watercourse  was  not  made  through  - 
out  its  entire  length  of  the  width  or  depth  men- 
tioned in  the  award,  and  its  present  breadth  is 
from  4ft.  to  15ft.,  and  its  present  depth  from 
2ft  6in.  to  5ft. 

The  area  of  the  township  is  about  650  acres, 
and  the  area  of  the  commons  and  waste  lands  by 
the  first-mentioned  Act  directed  to  be  divided  and 
inclosed  is  140a.  lr.  lOp.  (exclusive  of  the  roads 
set  out  in  the  award). 

Bodymoor  Heath  was  a  place  maintaining  its 
own  highways  and  appointing  its  own  surveyor 
of  highways  separately  from  the  remainder  of  the 
parish  of  Kingsbury  until  the  powers,  duties,  and 
liabilities  of  such  surveyor  were  transferred  to 
the  defendants  by  virtue  of  sect.  25  (1)  of  the 
Local  Government  Act  1894— namely,  on  the  29th 
Sept.  1897. 

No  special  or  separate  rate  in  the  nature  of  a 
highway  rate  or  otherwise  has  been  levied  on 
Bodymoor  Heath  or  any  part  thereof  for  the 
purpose  of  defraying  the  expenses  of  cleansing, 
scouring,  or  maintaining  the  drain  or  watercourse, 
but  the  same  and  the  continuation  thereof  have 
been  cleansed  or  scoured  to  a  certain  extent  and 
at  such  periods  as  have  been  from  time  to  time 
considered  requisite  by  the  surveyor  of  highways 
of  the  township,  and  the  expenses  thereof  have 
been  paid  out  of  the  highway  rates  of  such  town- 
ship. Such  expenses  during  the  years  1888  to 
1897  inclusive  amounted  to  the  sum  of  22Z.  6a.  Sd. 

There  are  two  bridges  over  the  drain  or  water- 
course, and  such  bridges  have  been  from  time  to 
time  repaired  by  the  surveyor  of  highways.  One 
of  the  bridges  is  now-  maintained  by  the  defen- 
dants as  part  of  the  highway. 

The  drain  or  watercourse  and  the  continuation 
therefrom  have  not  been  cleansed,  scoured,  or 
maintained  by  the  defendants,  and  they  are  now 
choked  and  out  of  repair,  by  reason  whereof  the 
drainage  of  the  area  does  not  flow  to  the  surface 
of  the  drain  and  watercourse  in  the  river  Thame, 
but  floods  the  lands  of  the  relator  plaintiffs  and 
the  highway,  and  creates  a  nuisance  to  them  and 
to  the  public. 

It  was  contended  on  the  part  of  the  plaintiffs 
that  by  virtue  of  the  award  it  was  formerly  the 
duty  of  the  surveyor  of  highways  of  the  Body- 
moor Heath  to  cleanse,  scour,  and  maintain  the 
drains  and  watercourses,  and  to  defray  the  expenses 
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thereof  by  means  of  a  rate  and  rates  to  be 
assessed  and  collected  within  and  upon  the  town- 
ship in  like  manner  and  proportion  as  the  rates 
are  or  can  be  assessed,  made,  and  collected 
thereon  for  the  repair  of  the  highways  therein, 
and  that  by  virtue  of  such  award  and  the  Local 
Government  Act  1894  it  is  now  the  duty  of 
the  defendants  to  cleanse,  scour,  and  maintain 
the  drains  and  watercourses,  and  to  defray  the 
expenses  thereof  in  the  manner  provided  by  the 
award. 

It  was  contended  on  the  part  of  the  defendants 
that  if  and  so  far  as  the  award  imposed  upon  the 
surveyor  of  highways  of  the  township  any  duty 
or  authority  to  cleanse,  scour,  or  maintain  the 
drain  and  watercourse,  or  to  defray  the  expenses 
thereof  by  means  of  highway  rates  or  rates  to  be 
made  or  levied  in  the  same  manner  as  highway 
rates  on  the  township,  the  award  was  ultra  vires 
and  invalid.  That  the  award  did  not  direct  the 
surveyors  to  defray  the  expenses  by  means  of 
highway  rates  or  rates  to  be  made  or  levied  in 
the  same  manner  as  highway  rates  on  the 
township.  And  that  the  defendants  have  no 
duty  or  authority  to  cleanse,  scour,  or  maintain 
the  drains  or  watercourses,  or  to  defray  the 
expenses  thereof  as  highway  expenses  or  other- 
wise. 

The  question  for  the  opinion  of  the  court  was 
whether  the  plaintiffs  were  by  virtue  of  the 
award  entitled  to  have  the  drain  and  water- 
course and  the  continuation  thereof,  cleansed, 
scoured,  and  maintained  by  the  defendants  as 
successors  of  the  surveyors  of  highways  of  Body- 
moor Heath,  and  to  have  the  expenses  thereof 
defrayed  out  of  a  rate  or  rates  to  be  levied  in  the 
manner  provided  in  the  award. 

Macmorran,  K.C.  and  C.  Fleetwood  Pritchard 
for  the  plaintiffs. — The  Act  expressly  empowered 
the  commissioner  to  direct  the  watercourses  set  out 
by  him  to  be  repaired  by  any  person  or  persons 
interested  in  the  inclosure.  It  may  be  ultra  vires 
to  require  roads  to  be  repaired  by  the  local  autho- 
rity, out  the  principle  of  roads  does  not  apply 
to  watercourses.  The  watercourse  is  for  public 
benefit: 

Micklethwait  ▼.  Vincent,  69  L.  T.  Rep.  57 ; 

Bex  v.  Cottingham,  6  Term  Rep.  20 ; 

Rem  v.  Wright,  3  B.  &  Ad.  681 ; 

Danby  v.  Watson,  86  L.  T.  Rep.  412. 

The  award  does  not  order  the  defendants  to  pay 
for  the  cleansing  and  scouring  out  of  the  high- 
way rates,  but  out  of  a  rate  to  be  levied  in 
the  same  way  as  a  highway  rate.  [Byrne,  J. 
referred  to  North-Eastern  Mailway  Company  v. 
Lord  Hastings  (82  L.  T.  Rep.  429;  (1900)  A.  0. 
260.] 

Hugo  Young,  K.C.  and  Alexander  Glen  for  the 
defendants. — The  watercourse  did  not  benefit  the 
whole  of  the  township,  and,  on  the  other  hand, 
people  outside  the  township  were  benefited.  The 
burden  of  keeping  the  watercourse  in  good  order 
must  be  put  upon  those  persons  benefited : 

Bex  v.  Cottingham  (ubi  sup.). 
By  his  award  the  commissioner  not  only  made 
the  defendants  liable  for  the  repair  of  the  new 
watercourse,  but  also  for  the  repair  of  the  old 
ditch  outside  the  township.  This  was  ultra  vires 
as  he  put  on  the  defendants  a  liability  which  he 
had  no  power  to  put  on  anybody.  The  Act  did 
not  give  the  commissioner  power  to  allow  a  rate 
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to  be  levied.  The  fact  that  the  surveyor  of  high- 
ways has  kept  the  watercourse  in  order  for  some 
years  is  no  reason  why  he  should  continue  to 
do  SO: 

North-East&rn  Railway  Company  v.  Lord  Hastings 
(ubisup.); 

Falmouth  v.  Richardson,  3  B.  &  C.  837. 

Macmorran,  K.O.,  in  reply,  referred  to 
3A4Wffl.4,o.35; 
Danby  v.  Watson  (ubi  sup.) ; 
Haggerston  v.  Dugmore,  1  B.  &  Aid.  82. 

The  award  imposes  the  duty  of  cleansing  and 
repairing  the  ancient  watercourse,  authorises  the 
making  of  new  drains  outside  the  township,  and 
the  making  of  new  drains  on  land  adjoining 
thereto. 

Byrne,  J. — In  this  case  the  question  is  raised 
on  a  special  case,  and  it  is  as  to  whether  the 
plaintiffs  are  entitled  by  virtue  of  a  certain  award 
to  have  a  drain  or  watercourse  cleansed,  scoured, 
and  maintained  by  the  defendants,  the  Tarn  worth 
Rural  District  Council,  as  successors  of  the 
Surveyor  of  Highways  of  the  Township  of  Body- 
moor  Heath,  and  to  have  the  expenses  defrayed 
out  of  a  rate  or  rates  to  be  levied  in  the  manner 
provided  in  the  award.  It  is  admitted  that  what- 
ever the  liabilities  in  respect  of  this  matter  on  the 
surveyor  of  highways  of  the  township  of  Body- 
moor  Heath  were,  such  liabilities  now  rest  upon 
the  defendants  in  this  case.  The  question  arises 
in  this  way:  There  was  an  Act  passed  of  52 
Geo.  3  for  inclosing  lands  in  the  township  of 
Bodymoor  Heath  or  Heath  Houses,  in  the  county 
of  Warwick,  and  a  commissioner  was  appointed 
in  the  usual  way  with  the  ordinary  powers.  [His 
Lordship  then  read  the  provision  ox  the  Act  of  52 
Geo.  3  set  out  above.]  The  Act  contains  a  pro- 
vision which  I  do  not  think  is  set  out  in  the 
special  case,  but  I  think  it,  is  material,  to  this 
effect :  "  And  be  it  further  enacted  that  the  said 
commissioner  shall  assign,  set  out,  and  appoint 
as  many  convenient  parts  or  pieces  of  the  said 
lands  and  grounds  hereby  intended  to  be  inclosed, 
not  exceeding  two  acres  in  the  whole,  as  he  shall 
think  proper  for  the  getting  of  stone  and  gravel 
or  other  materials  for  repairing  the  public  roads 
and  ways  to  be  set  out  by  virtue  of  this  and  the 
said  recited  Act,  and  for  the  use  of  the  inhabitants 
of  the  said  manor  and  liberty,  hamlet,  or  town- 
ship of  Bodymoor  Heath  or  Heath  Houses  for 
repairing  their  ancient  roads,  and  that  the 
herbage  growing  and  renewing  in  and  upon  the 
said  parts  and  pieces  of  ground  shall  be  and 
hereby  is  vested  in  the  surveyor  of  the  highways 
of  the  said  manor  and  liberty,  hamlet,  or  township 
for  the  time  being,  in  trust  to  let  and  set  the  same  for 
the  best  rent  he  can  get,  and  to  apply  the  rents 
and  profits  thereof  in  repairing  the  said  public 
ways  and  roads,  and  to  account  to  the  inhabi- 
tants of  the  said  manor  and  liberty,  hamlet, 
or  township  touching  the  application  thereof 
annually/'  Then  there  was  a  provision  that  in 
case  the  money  raised  by  sale  as  directed  in  the 
Act  should  not  be  sufficient  to  defray  expenses,  the 
deficiency  was  to  be  borne  by  the  persons  taking 
allotments  in  respect  of  their  right  of  common. 
Then  in  1815  the  award  was  made  in  pursuance 
of  the  Act,  and  by  that  award  the  commissioners, 
amongst  other  things,  appointed  certain  roads  to 
be  set  out,  and  awarded  to  the  surveyor  "  for  the 
getting   gravel,    stone,    or    other    materials  for 


repairing  the  public  roads  and  ways  hereinbefore- 
set  out  and  appointed,  and  for  the  use  of  the 
inhabitants  of  the  manor  and  liberty,  hamlet,  or 
township  of  Bodymoor  Heath  or  Heath  Houses- 
aforesaid,  for  repairing  their  ancient  roads,  which 
said  described  allotment  is  to  be  subject  to  the 
hereinbefore  described  private  carriage  and  drift 
road  through  and  over  the  same,  and  I  do  direct 
that  the  hedges,  ditches,  mounds,  and  fences  of* 
the  said  described   allotment   against   the  said 
public  carriage  road  shall  be  made  and  for  ever 
hereafter  maintained  and  kept  in  repair  by  the 
surveyor  of  the  said  public  road  and  ways  for  the- 
time  being."    Then  By  the  same  award  the  com- 
missioner appointed  and  awarded  the  following 
drain  and  watercourse  in  and  through  the  sail 
commons  and  waste  lands — that  is  to  say,  an  open- 
drain  or  watercourse  of  the  breadth  of  14ft.  and 
of  the  depth  of  7ft  (preserving  a  necessary  tali 
for  the  water).    Then  he  proceeds  to  describe  the 
line  of  this  new  drain  or  watercourse,  and,  after 
giving  his  description,  goes  on,  "  and  which  said 
open  drain  or  watercourse  is   continued  thence 
under   the   first   hereinbefore   described   public 
carriage  road  nearly  in  the  same  north-east  direc- 
tion to  near  the  north-east  end  of  the  said  heath, 
called  Bodymoor   Heath,    then  turning  to  the- 
south-east  into  the  ancient  watercourse  (at  the 
east  corner  of  the  said  heath  called  Bodymoor 
Heath)  that  runneth  between  the  ancient  inclosed 
land  belonging    .    .    ."  Ac.    Then  the  commis- 
sioner proceeds  to  award  as  follows :  "  I  do  order 
and  direct  that  the  said  open  drain   or  water- 
course together  with  the  bridges  over  the  same 
and  also  the  continuation  therefrom  of  the  afore- 
said ancient  watercourse  running  from  the  said 
east    corner    of    the  said  heath  called   Body- 
moor Heath  to   the  level   of  the  river  Thame- 
and   every  part    thereof    shall   for  ever  here- 
after be  repaired,  cleansed,    scoured,  and  main* 
tained     by    the    surveyor    of     the     highways 
for  the  time  being  of  the  said  manor  and  liberty r 
hamlet,  or  township  of  Bodymoor  Heath  or  Heath 
Houses,  who  shall  cleanse  and  scour  the  same- 
at  least  once  in  every    two  years  between  the 
months    of    August    and    December,    and  the- 
expenses  attendant  upon  the  cleansing,  scouring, 
and  maintaining  the  said  drains  and  watercourses- 
together  with  the  bridges    over  the  same  shall 
from  time  to  time  be  paid  and  discharged  by 
a  rate  and  rates  to  be  assessed  and  collected 
within  and  upon  the    said   manor  and  liberty*, 
hamlet,  or  township  of  Bodymoor  Heath  or  Heath 
Houses,  in  the  like  manner  and  proportion  as  the- 
rates  are  or  can  be  assessed,  made,  and  collected 
thereon  for  the  repairs  of  the  highways  therein. *r 
Now,  from  the  date  of  the  actual  making  of  this- 
new  watercourse  (which  must  have  been  shortly 
after  the  date  of  the  award,  I  suppose)  up  to  quite 
recently  the  whole  of  the  watercourse  was  main- 
tained, repaired,  and  cleansed  by  the  surveyor  of 
the  highways  for  the  time  being,  by  and  out  of 
a  rate  which  was  levied  for  the  repair  of  the  high- 
ways.   Probably  in  consequence  of  the  new  body 
constituted  taking  the  place  of  the  old  surveyor  of 
highways,  I  suppose  some   inquiries  have    been 
made,  and  now  the  question  has  been  raised  on 
the  part  of  the  defendants — who  succeed,  as  I 
have  said,  to  his    duties  and   liabilities  in  this- 
respect — whether  this  was  not  ultra  vires  of  the 
commissioner  to  award  that  the  watercourse  was- 
to  be  kept  in  repair  and  scoured  by  the  surveyor- 
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<of  highways,  and  out  of  a  rate  to  be  levied  as 
mentioned  in  the  award.  In  fact,  there  has  been 
neglect  of  late,  and  the  watercourse  is  choked  and 
oat  of  repair,  bj  reason  whereof  the  lands  of  the 

Citdira,  who  are  relators,  are  flooded,  and  also  a 
way  is  flooded  and  a  nuisance  is  created  to 
them  and  to  the  public  So  that  the  neglect  of 
repairing  and  keeping  in  order  this  watercourse  is 
not  merely  a  nuisance  by  flooding  of  the  lands 
belonging  to  private  owners,  but  does  an  injury  to 
the  public  and  to  the  public  highways.  Now, 
one  thing  is  to  be  observed  from  reading 
this  Act:  that  the  surveyor  of  highways  was 
one  of  the  persons  who  was  within  the  regard 
of  the  Legislature  when  the  Act  was  passed, 
and  he  was  to  be  a  person  to  whom  an  allotment 
was  to  be  made.  An  allotment  was  to  be  made 
in  aid  of  a  public  duty  to  be  performed  by  him, 
falling  upon  him,  and  for  the  benefit  of  the  public ; 
and  it  was  providing  not  merely  for  the  repair 
of  new  public  roads  to  be  set  out,  but  also  of  the 
ancient  roads.  I  think,  therefore,  that  the  sur- 
veyor of  highways  was,  as  representing  the  public 
within  the  district,  a  party  to  the  award,  and 
accordingly  under  the  sward  an  inolosure  is 
allotted  to  him  for  the  purposes  contemplated  by 
the  Act  of  Parliament.  Now,  of  course,  it  is  a 
strong  thing,  after  a  long  period  of  years  like  this, 
when  the  public  authority  and  the  individuals 
have  acted  upon  a  certain  footing  that  a  certain 
award  under  an  Inclosure  Act  was  binding  effec- 
tually and  intra  vires — it  is  a  strong  thine  after 
this  long  lapse  of  years  to  say  they  nave  all  been 
acting  under  a  misapprehension,  and  that  the  right 
now  sought  to  be  asserted  is  the  true  construction 
of  what  might  be  done  rather  than  that  which  has 
been  acted  upon  for  so  many  years.  But  at  the 
same  time  I  am  not  able  to  say  that  the  question 
may  not  now  be  raised,  for,  as  at  present  advised, 
I  think  it  is  competent  now  for  the  defendant 
body  to  raise  the  question.  Then  comes  the 
further  point :  Was  this  ultra  vires  of  the  com- 
missioner at  all  P  I  have  come  to  the  conclusion 
that  it  was  not.  The  case  that  was  mainly  relied 
on  pointing  the  other  way  is  the  case  of  Bex  v. 
Inhabitants  of  Cottingham  (ubi  sup.).  In  that 
ease  there  were  certain  commissioners  who  had 
been  appointed  to  set  out  and  appoint  public  and 
private  roads  and  ways,  and  also  such  ditches, 
fences,  banks,  drains,  Ac.,  "  as  they  should  think 
convenient  in,  over,  and  upon  the  said  lands  and 
grounds  directed  to  be  inclosed ;  that  such  public 
loads  should  at  all  times  afterwards  be  repaired  in 
such  manner  as  other  public  roads  are,  or  should 
he  by  law,  directed  to  be  repaired,"  and  also  "  all 
the  private  ways,  ditches,  fences,  banks,  drains,  Ac., 
bo  to  be  erected  and  appointed  as  aforesaid  should 
he  made  and  provided  and  at  all  times  afterwards 
repaired,  Ac.,  by  such  person  or  persons  and 
in  such  manner  as  the  commissioners  should  by 
their  award  direct  or  appoint."  The  commis- 
sioners had  in  that  case  awarded  that  the  private 
roads  set  out  in  pursuance  of  the  Act  should  be 
repaired  as  if  they  were  public  highways.  There 
was  an  indictment  and  there  was  a  plea  "  That 
no  allotment  was  made  to  or  to  the  use  or  benefit 
of  the  inhabitants  of  the  parish  in  pursuance 
of  the  Act ;  and  that  at  the  time  of  making 
the  award  under  it  the  inhabitants  of  the  parish 
were  not  liable  to  repair  the  private  road  in  gues- 
tion,  or  any  other  private  road  leading  out  of  the 
^North  Carr-road.      Kenyon,  G.J.  in   his  judg- 


ment says:  "The  case  is  shortly  this:  Certain 
persons  who  were  entitled  to  a  right  of  common 
applied  to  the  Legislature  for  the  sake  of  their 
private  emolument  for  power  to  divide  this 
common;  and  in  the  Act  commissioners  were 
named  by  them  to  take  care  of  their  interest; 
but  the  pariah  derive  no  benefit  whatever  from 
the  inolosure — they  have  no  allotment  under  it ; 
and  it  is  now  contended  that  the  Legislature 
meant  that  the  parish,  who  derive  no  benefit  from 
the  Act,  should  oe  subject  to  the  burden  of  repair- 
ing this  road."  Then  he  proceeds  to  give  reasons 
why  this  would  be  a  most  improbable  intention 
on  the  part  of  the  Legislature,  and  he  says: 
*•  The  question  is  whether  the  words  '  person  and 
persons'  extend  to  any  strangers  that  the  com- 
missioners should  name — the  inhabitants  of  Corn- 
wall or  Yorkshire,  for  instance— or  whether  they 
must  be  confined  to  such  persons  as  are  interested 
in  the  inolosure  P  Common  sense  requires  that 
the  latter  sense  should  be  adopted."  Ashhurst,  J. 
again  says:  "It  would  be  a  great  injustice  to 
construe  the  words  'person  or  persons'  in  the 
sense  contended  for  by  the  prosecutors."  He 
thinks  the  Legislature  intended  the  private  roads 
should  be  repaired  by  such  persons  as  receive  a 
benefit  from  the  allotments  under  the  Act. 
Grose,  J.  says:  "This  cannot  be  understood  to 
mean  any  persons  in  any  distant  part  of  the 
kingdom,  but  such  persons  interested  in  the 
inolosure  as  the  commissioners  thought  ought  to 
bear  the  burden."  Now,  the  essential  difference 
between  that  case  and  the  one  I  have  to  deal 
with  is  that  in  the  present  case  the  surveyor 
of  highways  was  a  person  in  whose  favour  an 
allotment  was  made.  He  was  a  person  inter- 
ested in  the  inclosure,  and  the  public  were  inter- 
ested in  the  inclosure,  and  the  public  benefited 
by  it.  Apart  from  this  question  of  the  injury  to 
the  highways  occasioned  by  reason  of  there  being 
no  such  drainage,  there  was  the  fact  that  they  had 
this  assistance  in  the  repair  of  their  ancient  high- 
ways as  well  as  the  new  highways  that  were  set 
out  under  the  Act.  Now,  it  appears  to  me  that 
that  being  so,  I  think  it  was  conceded  that  the 
commissioner  could  (but  if  not,  it  seemed  to  be 
almost  impossible  to  contend  that  the  commis- 
sioner could  not),  if  he  had  been  so  minded,  have 
awarded  that  the  surveyor  was  to  bear  at  least  a 
portion  of  the  expenses,  because  he  is  a  person 
taking  an  actual  allotment  under  the  Act ;  but, 
apart  from  that  question,  it  appears  to  me  if  you 
get  to  that  point,  that  there  is  clear  jurisdiction  on 
the  part  of  the  commissioner  to  award  that  the  sur- 
veyor of  highways  should  have  imposed  upon  him 
the  duty  of  cleansing  and  repairing,  and  (which  is 
a  separate  point)  should  have  the  power  given  to 
him  to  levy  a  rate  for  the  purpose.  Now,  several 
arguments  have  been  addressed  from  the  contrary 
point  of  view.  It  has  been  said  in  the  first  place 
that  there  may  have  been  a  sale  of  this  allotment 
which  was  made  to  the  surveyor  of  highways,  but 
one  complete  answer  to  that  appears  to  be  that  the 
power  to  sell  was  not  given  until  1836,  which  was 
many  years  after  the  date  of  this  award.  Then 
another  point  is  as  to  the  ancient  watercourse, 
and  it  is  said  that  the  imposition  of  the  duty  of 
cleansing  that  portion  of  it  was  ultra  vires. 
Here  I  agree  there  is  some  obscurity  and  some 
difficulty  in  construing  the  Act,  but  the  parties 
appear  to  me  to  have  treated  it,  and  that  pro- 
bably was  the  meaning,  that  this  ancient  water- 
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ooime  was  to  be  regarded  as  a  portion  of  the 
watercourse  which  was  set  out  in  this  way :  that 
the  old  watercourse  was  adopted  as  a  con- 
tinuation of  the  new  watercourse  to  be  laid 
out,  and  I  see  no  reason  for  saying  that 
the  duty  to  scour  and  repair  might  not  be 
imposed  upon  that,  even  although  some  portion 
of  it  might  be  outside  the  township,  as  was 
purported  to  be  imposed  and  has  been  acted 
upon  ever  since  until  recently.  One  other  obser- 
vation I  want  to  make  is  this:  I  think  it  is 
extremely  probable  that  at  the  date  of  this  award 
the  surveyor  of  highways,  acting  on  behalf  of  the 
public,  deemed  it  to  be  to  the  advantage  of  the 
public,  whom  he  represented,  to  have  the  control 
of  this  watercourse,  because,  having  the  control 
of  the  watercourse  and  being  able  to  impose  a  rate 
for  the  purpose  of  paying  for  it,  he  would  be  able 
to  see  that  it  was  kept  in  order,  and  that  the 
highways  were  not  flooded;  whereas,  if  it  were 
left  to  a  number  of  private  owners  to  do,  there 
might  be  a  difficulty  in  getting  it  satisfactorily 
done,  and  there  might  be  a  trouble  in  pursuing 
them  and  taking  the  necessary  proceedings  to 
make  them  carry  it  out ;  and  what  appears  to  me 
to  be,  as  I  said,  extremely  probable  is  that  he  was 
taking  that  view  at  that  time  and  was  desirous 
that  the  duty  should  be  imposed  upon  him.  Well, 
if  there  is  a  right  to  impose  the  duty  upon  him, 
and  the  manner  in  which  it  was  to  be  done  is 
given,  I  see  no  reason  why  the  commissioner 
should  not  give  him  a  right  to  impose  or  levy  a 
rate  for  the  purpose  of  repairing  and  cleansing. 
What  has  been  done  is,  I  am  told,  that  there  has 
been  no  rate  levied,  but  that  it  has  been  paid  for 
out  of  the  rate  which  was  levied  for  the  purpose 
of  repairing  the  highways.  A  case  has  been 
cited  showing  the  reluctance  with  which  the  court 
will  go  into  the  question  of  upsetting  what  has 
been  done  under  an  award,  and  into  the  question 
of  considering  whether  a  thing  was  ultra  vires 
under  an  award  made  so  many  years  ago  as  the 
present  one  was.  I  think  every  consideration 
points  the  same  way :  that  this  award  was  on  the 
true  construction  of  the  Act  of  Parliament  within 
the  powers  conferred  by  the  Act.  In  answer  to 
the  question  set  out  in  the  special  case,  I  decide 
that  the  plaintiffs  are  by  virtue  of  the  said  award 
entitled  to  have  the  said  drain  and  watercourse 
and  the  said  continuation  thereof  cleansed,  scoured, 
and  maintained  by  the  defendants  as  successors 
of  the  surveyors  of  highways  of  the  said  township 
of  Body  moor  Heath,  and  to  have  the  expenses 
thereof  defrayed  out  of  a  special  rate  to  be  levied 
for  the  purpose. 

Judgment  for  the  plaintiffs  with  costs. 

Solicitors  for  the  plaintiffs,  Paines,  Blyth,  and 
Huxtable. 

Solicitors  for  the  defendants,  Radford  and 
Frankland,  agents  for  Howard  Cant  and  Cheatle, 
Birmingham. 


Thursday,  Aug.  8, 1901. 

(Before  Bybnb,  J.) 

Kino's  College,  Cambridge  v.  Uxbbidge 

Bubal  Distbict  Council,  (a) 

Public  health  —  Sewers — Erection  of  pumping 
station — Apparatus  for  disposing  of  sewage — 
Necessity  of  purchasing  land — Public  Health 
Act  1875  (38  1 39  Vict.  c.  55),  ss.  16,  27. 

A  pumping  station  erected  on  land  belonging  to  a 
private  individual  for  the  purpose  of  pumping 
sewage  along  a  sewer  is  not  itself  a  "  sewer " 
within  the  meaning  of  sect.  16  of  the  Public 
Health  Act  1875  so  as  to  entitle  the  local 
authority  to  erect  it  on  the  land  after  giving 
reasonable  notice  to  the  landowner.  It  is  an 
apparatus  for  disposing  of  sewage  within  sect.  27 
of  the  Act,  under  which  the  local  authority 
must  purchase  the  land  required  for  its 
erection. 

This  was  an  application  on  behalf  of  the  Provost 
and  Scholars  of  King's  College,  Cambridge,  aa 
lords  of  the  manor  of  Ruislip,  and  of  R.  H.  Beane, 
an  adjoining  owner,  for  an  interim  injunction  to 
restrain  the  defendant  council  from  proceeding 
with  the  erection  of  a  pumping  station  upon  a 
certain  strip  of  uninolosed  land  in  the  parish  of 
Ruislip,  on  the  north  side  of  the  high  road  from 
Uxbridge  to  London,  belonging  to  one  of  the 
plaintiffs,  and  from  otherwise  trespassing  on  the 
said  strip  of  land. 

The  defendant  council  had  resolved  to  carry 
out  a  scheme  for  the  disposal  of  the  sewage  of  the 
parish  of  Ruislip,  which  included  the  town  of 
Northwood,  the  hamlet  of  Bastoote,  and  the 
village  of  Ruislip,  by  which  the  sewage  of  the 
whole  parish  was  to  be  conveyed  to  one  common 
outfall  for  treatment. 

Owing  to  the  levels,  the  sewage  of  the  parish  of 
Bastoote  could  not  be  conveyed  to  the  outfall 
site  entirely  by  gravitation,  and  it  was  necessary 
to  lift  it  and  pump  it  along  a  rifting  main  from 
Bastoote  village  to  Ruislip  village,  and  for  this  a 
pumping  station  somewhere  near  the  spot  in  ques- 
tion was  necessary. 

The  defendant  council,  without  notice  to  the 
plaintiffs  and  alleging  that  this  strip  was  part  of 
the  highway,  had  entered  upon  and  were  proceed- 
ing to  erect  a  pumping  station  thereon. 

The  plaintiffs  claimed  this  strip  of  land,  and 
contended  that  the  proposed  erection  would 
seriously  damage  the  adjoining  land  which  was 
coming  into  the  market  for  building  purposes, 
and  that  the  effect  of  the  proposed  building  would 
be  very  detrimental  to  them 

The  pumping  station  was  erected  partly  below 
and  partly  above  ground  and,  defendants  con- 
tended, was  not  intended  or  adapted  to  be  used  for 
receiving,  storing,  disinfecting,  distributing,  or 
otherwise  disposing  of  the  sewage  within  the  pro- 
visions of  sect.  27  of  the  Public  Health  Act  1875 
(38  &  39  Yiot.  c.  55),  but  was  essentially  a  part  of 
the  sewerage  system  of  the  district,  as  without 
some  such  means  it  was  impossible  for  the  present 
system  of  sewerage  to  deliver  the  Bastoote  sewage 
on  to  the  outfall  site. 

Norton,  K.O.  and  B.  J.  Parker  for  the  plaintiffs. 
— The  strip  of  land  belongs  to  us,  and  is  not  part 
of  the  highway.  Where  there  are  unincloaed 
spaces  by  the  Bides  of  a  metalled  highway  there  is 

(a)  Reported  by  E.  L.  Hopkins,  Esq.,  Barrlstar-ftt-Ltw. 


MAGISTRATES'    CASES. 


301 


Chan.  Div.]    W.  H.  Chaplin  and  Co.  Lim.  v.  Ma  yob  of  City  of  Westminster.    [Chan.  Div. 


no  invariable  presumption  that  the  highway 
extends  to  the  f  enee  on  either  side : 

Belmore  (Countess  of)  v.  Kent  County  Council,  ante, 

p.  180 ;  84  L.  T.  Rep.  523  ;  (1901)  1  Ch.  873  ; 
Curtis  v.  Kesteven  County  Council,  63  L.  T.  Rep. 
543 ;  45  Ch.  Div.  504. 

This  pumping  station  is  an  apparatus  for  the 
distributing  or  otherwise  disposing  of  sewage  for 
which,  under  sect  27  of  the  Public  Health  Act, 
land  would  have  to  be  purchased.  A  pumping 
station  is  not  a  "  sewer  '  within  the  meaning  of 
seot  4  of  the  Public  Health  Act  1875,  which, 
under  seot.  16,  could  be  carried  through  or  under 
any  turnpike  road  or  street.  Further,  no  notice 
as  required  by  sect.  16  has  been  given.  The 
pumping  station  is  partly  above  and  partly  below 
ground,  and  so  is  different  from  the  case  of  a 
manhole.  This  case  can  be  distinguished  from 
the  case  of  Swanston  v.  Twickenham  Local  Board 
(40  L.  T.  Rep.  734 ;  11  Oh.  Div.  838). 

Levett,  K.O.  and  Lushington  for  the  defendant 
council. — The  ownership  of  the  land  has  not  been 
made  out ;  this  strip  is  part  of  the  highway.  The 
whole  question  is  whether  the  pumping  station 
comes  within  sect  16  or  sect.  27  of  the  Public 
Health  Act  1875.  The  word  ''sewer"  includes 
the  whole  apparatus,  and  a  pumping  station  is  as 
much  a  part  of  the  apparatus  as  a  pipe  is ;  it  is 
part  of  the  sewerage  system  which  we  are  entitled, 
by  sect  16,  to  carry  under  the  road : 

Poplar  Board  of  Works  v.  Knight,  El.  Bl.  &  El.  408. 
The  whole  of  the  sewer  need  not  be  under- 
ground: 

Roderick  v.  Aston  Local  Board,  36  L.  T.Rep.  328 ; 
5  Ch.  Div.  328. 

The  question  whether  the  sewer  shall  be  above  or 
below  ground  is  left  to  the  discretion  of  the 
sanitary  authorities : 

HuUhings  ▼.  Seaford  Urban  District  Council,  43 
Sols.  J.  41. 

This  case  comes  within  sect.  16.  It  is  not  a  case  for 
injunction ;  at  the  utmost  it  is  only  a  question  of 
compensation  for  any  damage  done. 

Byrne,  J. — This  is  an  application  for  an 
injunction  to  restrain  the  defendants  from  using 
a  certain  strip  of  land  for  the  erection  of  a 
pumping  station  to  raise  sewage  from  Eastcote  to 
Roi&lip.  The  strip  of  land  in  question,  has,  in 
my  opinion,  been  proved  to  belong  either  to  the 
lords  of  the  manor  or  to  the  adjoining  owners ;  it 
does  not  matter  which  for  the  purposes  of  this 
application,  as  both  are  present  as  co-plaintiffs. 
The  question  for  decision  is  whether  the  defen- 
dant council  had  any  right,  without  giving  any 
notice  to  the  plaintiffs,  to  go  on  to  this  land  for 
*k  purpose  of  constructing  this  pumping  station, 
a&d,  in  my  opinion,  the  defendant  council  had  no 
rach  right.  The  question  appears  to  be  whether 
the  work  the  defendants  are  now  doing  is  within 
sect  16  of  the  Public  Health  Act,  which  provides 
that  any  local  authority  may  carry  any  sewer 
through,  across,  or  under  any  turnpike  road,  or 
*ny  street,  or  place  laid  out  as,  or  intended  for,  a 
tireet,  and,  after  giving  reasonable  notice  to  the 
owner  or  occupier,  into,  through,  or  under  any 
lands  whatsoever  within  their  district.  No 
notice  has  been  given,  and  a  local  authority  has  no 
fight  to  carry  a  sewer  under  private  property,  as 
jhu  is,  without  notice ;  but  then  a  further  point 
A&s  been  raised — namely,  Is  this  pumping  station 


a  "  sewer  "  at  all,  or  is  it  not  rather,  within  the 
provisions  of  sect.  27  of  the  Act,  an  apparatus  for- 
the  "receiving,  storing,  disinfecting,  distributing/ 
or  otherwise  disposing  of  sewage  "  for  which  land 
could  and  would  have  to  be  purchased  P    If  pro- 
vision is  made  outside   a  sewer  for  purposes  of' 
taking  in  and  removing   sewage  matter,  that  is ' 
receiving  and  otherwise  disposing  of  sewage,  and,, 
in  my  opinion,  sect.  27  applies  to  works  such  as 
the  present.    I  do  not  think  sect.  16  applies  to 
such     large     works     as     referred    to     in    the 
present  case.      For  these  reasons,  I  think  that 
what  has  been  done   has  not  been  legally  done, 
and  that  the  plaintiff*  have  made  out  their  case 
for  an  interim  injunction  to  restrain  the  defen- 
dants from  entering  upon  or  taking  this  land, 
otherwise  than  strictly  in  accordance  with  their: 
statutory  powers. 

Solicitors:  Withers  and  Withers;  Woodbridge 
and  Sons. 


June  11  and  12, 1901. 

(Before  Buckley,  J.) 

W.  H.  Chaplin  and  Co.  Limited  v.  Mayor  of 

the  City  of  Westminster,  (a) 
Highway — Obstruction — Bight  of  access  from  ad- 
joining  premises — Public    or  private    right — 
Local  authority — Powers — Metropolis  Manage- 
merit  Act  1855  (18  &  19  Vict  c.  120),  s.  130. 
The  owner  of  premises  abutting  on  a  highway 
enjoys,  as  a  private  right,  the  right  of  stepping 
from  his  premises  on  to  the  highway  or  from  the 
highway  on  to  his  premises.     His  right,  how- 
ever, when  he  has  stepped  on  to  the  highway  and 
is  using  the  highway  is  a  right  enjoyed  by  him 
in  common  with  other  members  of  the  public 
entitled  to  its  use. 
Where  a  local  authority  acting  bona  fide  in  the 
exercise  of  statutory  powers  proposed  to  erect  a 
lamp  post  on  a  public  pavement  and  near  the 
kerb,    it    was    held    that    they    could   not    be 
restrained  at  the  suit  of  persons  who  alleged  that 
the  lamp  post  would  affect  their  convenience  in 
conveying  goods  from  vans  in  the  public  roadway 
across  the  pavement  to  their  premises. 
In  1899  the  vestry  of    St  Martin-in-the-Fielda 
determined  to  light    Villiera-street,  Strand,   by 
electricity,  and  for  that  purpose  to  erect  standards 
or  lamp  posts  to  hold  the  lights.    Yilliers-street 
ran  on  a  considerable  slope  north  and  south  on 
the  east  side  of  Charing  Cross  station. 

The  plaintiffs  were  wine  and  spirit  merchants, 
and  lessees  of  cellars  which  ran  for  a  considerable- 
distance  along  Yilliers-street,  under  and  on  either 
side  of  Craven- passage — a  passage  way  which  ran 
at  right  angles  from  Yilliers-street  under  the 
station.  Their  offices  were  situate  on  the  western 
side  of  Yilliers-street  to  the  south  of  Craven- 
passage.  The  frontage  of  the  plaintiffs'  premise* 
on  to  Yilliers-street  was  37ft.  6in.  and  Craven- 
passage  was  about  30ft  wide. 

For  the  purpose  of  lighting  Yilliers-street  the 
vestry  were  about  to  erect  one  of  their  standard 
lamp  posts  opposite  the  centre  of  Craven-passage,, 
and  on  the  pavement  on  the  west  side  of  Yilliers- 
street  near  the  kerb. 

The  plaintiffs  brought  this  action  originally 
against  the  vestry  and  their  contractors,  and  con- 

(a)  Beported  by  H.  Phoctkr,  Esq.,  BwrUter-ftt-Law. 
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tinned  it  by  amendment  against  the  present 
defendants  alone,  the  corporation  of  the  city  of 
Westminster  having  replaced  the  vestry.  The 
plaintiffs  claimed  an  injunction  to  restrain  the 
defendants  from  erecting  any  structure  or  post 
on  the  west  side  of  Villiers-street  in  such  a  posi- 
tion as  to  cause  obstruction  to  the  plaintiffs  as 
occupiers  of  the  above-mentioned  premises. 

Certain  communications  had  taken  place  between 
the  parties,  and  the  plaintiffs  suggested  that  this 
lamp,  if  one  was  to  be  erected  in  this  position, 
should  be  suspended  upon  a  bracket  from  their 
premises,  and  they  offered  facilities  for  that 
purpose. 

The  plaintiffs  in  the  course  of  their  business 
often  had  three  vans  standing  in  the  roadway  of 
Yilliers-street,  near  their  premises.  One  van 
usually  stood  at  the  southern  end  of  their  offices 
for  the  purpose  of  receiving  empties ;  the  centre 
van  was  used  for  unloading  heavy  casks,  and  the 
northern  one  for  unloading  cases  of  wine  which 
were  carried  by  hand.  The  plaintiffs  alleged 
that,  having  regard  to  this  arrangement  of  vans, 
the  lamp  post  would  be  so  near  the  point  where 
the  slide  or  pulley  used  for  the  purpose  of  un- 
loading the  heavy  casks  from  the  centre  van  was 
usually  placed,  as  to  be  a  source  of  danger  to  the 
men  engaged  in  unloading. 

As  a  test  a  model  of  the  lamp  post  was  put  up 
on  the  proposed  site,  and  stood  there  for  a  couple 
of  months. 

H.  TerreU,  K.C.,  Hatfield  Green,  and  E.  J.  M. 
{Jhaplin  for  the  plaintiffs. 

Aatbury,  K.C.  and  .4.  a  B.  TerreU  for  the  defen- 
dants. 

The  following  authorities  were  referred  to : 
Vernon  v.  Vestry  of  Bt.  James,  Westminster,  42  L.  T. 

Bep.  82;  16  Ch.  Div.  449 ; 
Baird  v.  Tunbridge  Wells  Corporation,  71  L.  T. 

Rep.  211 ;  (1894)  2  Q.  B.  867 ; 
Goldberg  and  Son  Limited  v.  Liverpool  Corporation, 

82  L.  T.  Sep.  362 ; 
Hammersmith   and    City   Railway    Company  v. 

Brand,  21  L.  T.  Eep.  238 ;  L.  Bap.  4  H.  L.  171 ; 
London,  Brighton,  and  South  Coast  Railway  Com- 
pany v.  Truman,  54  L.  T.  Bep.  250 ;  11  App.  Cat. 

45  5 
Metropolitan  Asylum  District  v.  Hill,  44  L.  T.  Bep. 

653  ;  6  App.  Gas.  193 ; 
Fritz  v.  Hobson,  42  L.  T.  Bep.  225 ;   14  Gh.  Div. 

542; 
Lyon  v.  Fishmongers'  Company,  35  L.  T.  Bep.  569 ; 

1  App.  Gas.  662 ; 
Attorney  -  General  v.   Conservators  of  the   River 

Thames,  8  L.  T.  Bep.  9 ;  1  H.  &  M.  1 ; 
Rose  v.  Groves,  5  Man.  &  G.  613. 

Buckley,  J.  (after  referring  to  the  facts  and 
to  the  suggestion  as  to  a  bracket,  continued :) — 
Having  regard  to  what  I  have  to  say  it  does  not, 
I  think,  He  within  my  province  to  ascertain 
whether  the  defendants  might,  or  might  not, 
reasonably  have  accepted  that  suggestion.  The 
defendants  say  that  the  position  of  this  standard 
lamp  is  the  most  convenient — in  fact,  the  only 
convenient — position  for  it,  and  unless  I  can  review, 
which  I  think  I  cannot,  their  discretion  in  that 
respect,  I  do  not  think  I  can  have  any  regard  to 
whether  or  not  the  suggestion  the  plaintiffs  made 
was  reasonable  or  not.  It  is  for  the  defendants 
to  determine  where  the  posts,  or  brackets,  or 
whatever  they  are,  are  to  be  placed.  The  only 
thing  for  me  to  determine  is  whether  the  plaintiffs 


have  a  legal  right  to  restrain  the  defendants  from 
doing  that  which  the  defendants,  in  their  discre- 
tion, say  is  the  proper  way  of  dealing  with  this 
matter.  The  plaintiffs  set  up,  as  it  seems  to  me, 
a  right  to  have  a  particular  portion  of  the  highway 
so  kept  as  that  they  shall  be  in  a  position  to  exer- 
cise an  alleged  right  of  using  it  to  the  maximum 
of  their  own  convenience  in  the  discharge  to  be 
made  from  three  vans  at  a  time.  It  does  not  seem 
to  me  that  they  have  any  such  right.  What  is 
their  right  P  It  has  been  put  forward  that  they 
have  some  private  right  It  seems  to  me  that 
that  is  wrong.  The  right  which  they  here  seek 
to  exercise  is  a  right  which  they  enjoy  in  common 
with  all  other  members  of  the  public  to  use  this 
highway.  They  have  an  individual  interest  which 
enables  them  to  sue  without  joining  the  Attorney- 
General,  in  that  they  are  persons  who,  by  reason 
of  the  neighbourhood  of  their  own  premises,  use 
this  portion  of  the  highway  more  than  others. 
They  have  a  special  and  individual  interest  in  the 
public  right  to  this  portion  of  the  highway,  and 
they  are  entitled  to  sue  without  joining  the 
Attorney-General,  because  they  sue  in  respect  of 
that  individual  interest;  but  the  right  which  they 
seek  to  exercise  is  not  a  private  right,  but  a  public 
right  A  person  who  owns  premises  abutting  on  a 
highway  enjoys,  as  a  private  right,  the  right  of  step- 
ping from  his  own  premises  on  to  the  highway,  and 
if  any  obstruction  be  placed  in  his  doorway,  or 
gateway,  or,  if  it  be  a  river,  at  the  edge  of  his 
wharf  so  as  to  prevent  him  from  stopping  from 
his  own  premises  on  to  the  highway,  or  obtaining 
access  from  his  own  premises  to  the  highway, 
that  obstruction  would  be  an  interference  with 
a  private  right.  But  immediately  that  he  has 
stepped  on  to  the  highway,  and  is  using  the 
highway,  what  he  is  using  is  not  a  private  rights 
but  a  public  right  Now,  for  that  I  will  only 
refer  to  three  cases  to  show  that  that  is  the  law. 
In  Attorney-General  v.  Conservators  of  the  River 
Thames  (ubi  tup.),  Page- Wood,  V.O.  says  this,  at 
p.  32 :  "  Independently  of  the  authorities,  it 
appears  to  me  quite  clear  that  the  right  of  a  man 
to  step  from  his  own  land  on  to  a  highway  is 
something  quite  different  from  the  public  right 
of  using  the  highwav.  The  public  have  no  right 
to  step  on  to  the  land  of  a  private  proprietor 
adjoining  the  road.  And  though  it  is  easy  to 
suggest  metaphysical  difficulties  when  an  attempt 
is  made  to  define  the  private,  as  distinguished 
from  the  public,  right,  or  to  explain  how  the  one 
could  be  infringed  without  at  the  same  time 
interfering  with  the  other,  this  does  not  alter  the 
character  of  the  right"  Then  a  little  further  on, 
in  dealing  with  the  facts  of  the  particular  case 
with  which  he  had  to  deal — namely,  access  to 
a  wharf— the  Vice- Chancellor  said  this:  "But, 
in  truth,  the  access  is  not  blocked  up.  The  wharf 
will  not  be  as  readily  and  easily  approached,  and 
perhaps  not  at  all  by  the  same  route ;  but  that  is 
a  mere  interruption  to  the  navigation  of  the  river 
which  they  enjoy  in  common  with  the  public,  and 
not  as  part  of  their  special  right  of  access.** 
There  you  have  the  two  things  contrasted — the 
right  of  stepping  from  the  private  property  on  to 
the  highway,  or  from  the  highway  on  to  the 
private  property,  and  the  right  of  access  to  the 
private  property  by  the  use  of  the  highway.  One 
is  a  private  right  and  the  other  is  a  public  right 
That  passage  in  the  judgment  of  Page- Wood, 
Y.C.  was  read  and  approved  by  Lord  Cairns  in 
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the  House  of  Lords  in  Lyon  v.  Fishmongers* 
Company  (ubt  tup.),  and  it  was  again  referred  to, 
and  acted  upon,  by  Fry,  J.  in  the  case  of  Fritz  v. 
Hobson  (ubi  rap.)-  I  am  reading  from  the  head- 
note  in  Attorney -General  v.  Conservators  of  the 
River  Thames,  whioh  correctly,  I  think,  repro- 
duces the  judgment  from  p.  33.  It  is  stated 
that  it  was  there  held,  "  That  the  right  of  access 
to  a  wharf  was  a  private  right  within  this  saving ; 
hot  that  a  pier,  which  rendered  the  approach  to  a 
wharf  less  convenient  without  rendering  access 
impossible,  was  an  interference,  not  with  the 
private  right  of  access,  but  with  the  public  right 
of  navigation  enjoyed  by  the  wharf  owner  in 
common  with  the  rest  of  the  public."  It  appears 
to  me  that  that  authority  is  precisely  in  point 

rthe  question  whioh  I  have  to  consider  nere. 
lamp  poet,  which  is  set  up  near   to   the 
plaintiffs*  premises,  is  an  obstruction  to  the  high- 
way adjoining  these  premises,  but  is  no  obstruc- 
tion to  this  private  right  of  stepping  from  the 
highway  on  to  their  own  premises.    Now,  what 
the  plaintiffs  are  here  complaining  of  is  this : 
They  say  the  erection  of  this  standard  on  the 
pavement   near   to   their   premises  will   be  an 
obstruction    to    the  highway,  and,  as  such,  of 
coarse  a  common  law  nuisance.   They  are  entitled 
to  complain  of  that  as  members  of  the  public,  and 
they  are  entitled  to  sue  in  their  own  name  in 
respect  of  it,  because  they  are  individuals  inter- 
ested in  the  interference  with  their  public  right. 
But  what  is  the  public  right  P    Under  the  Metro- 
polis Management  Act,  sect.  130,  a  statutory  duty 
is  oast  upon  the  defendants  to  cause  their  streets 
to  be  lighted,  and  the  section  provides  that  they 
"for  that  purpose  shall  maintain,  or  set  up  ana 
maintain,  a  sufficient  number  of  lamps  in  every 
inch  street,"  so  that  there  is  here  cast  upon  the 
defendants  a  statutory  duty  to  do  an  act  and  to 
erect  such  obstructions  in  the  highway  as  are 
necessary  for  the   purpose  of   doing  that  act. 
Now,  what  is  it  they  are  doing  P    It  is  not  sug- 
gested for  a  moment  that  they  are  not  acting 
perfectly  bond  fide.    Their  bona  fides  is  not  ques- 
tioned at  all.     What  they  say  is  this,  and  it 
commends  itself  to  one's  common  sense,  if  one 
had  to  consider  it.    Directly  they  put  up  a  fixed 
obstruction  the  cardinal  question  is,  How  far  is 
that  obstruction  from  the  next  fixed  obstruction  P 
The  proximity  of  two  fixed  points  will,  to  a  greater 
or  less  extent,  of  course,  increase  the  difficulty  of 
circulation.    They  say  this  particular  fixed  point 
is  at  a  greater  distance  than  any  other  situation 
they  can  take  from  another  fixed  point.    If  they 
pat  it  in  the  middle  of  Craven-passage,  at  the 
edge  of  the  kerb  or  pavement,  it  is  at  a  greater 
distance  from  the  plaintiffs'  premises,  and  at  a 
greater  distance  from  the  next  adjoining  premises 
to  the  north,  than  if  placed  anywhere  else.    That 
ia  the  best  place  to  put  it.     Then,  also,  this 
has  to   be    considered  —  that   if    they    put    it 
rather   more    to    the    north  or  south,  that   is, 
not  immediately    opposite    Craven -passage,   it 
would  not  light  the  passage  as  well.    The  duty  of 
lighting  the  passage  is  not  cast  upon  the  defen- 
dants, but  on  the    railway  company ;   but  the 
defendants  might  very  well  regard  the  fact  that, 
if  they  put  their  lamp  at  the  side,  it  would  cast  a 
shadow  down  the  passage.    They  are  selecting  a 
position,  therefore,  which  they,  in  their  discretion, 
tnink  is  the  best  for  the  convenience  of  the  public. 
Now,  what  is  the  plaintiffs'  right  in  this  respect  P 


Their  right  is  so  to  use  this  portion  of  the  highway 
for  loading  or  unloading  their  goods  as  to  enjoy 
the  highway  reasonably  in  common  with  other 
members  of  the  public  entitled  to  its  use.    The 
highway  is  a  thing  which,  under  the  statute,  is  to 
be,  among  other  things,  lighted,  and  lighted,  if 
necessary,  by  fixed  obstructions  placed  in  the 
highway,  and  it  appears  to  me  that  the  plaintiffs' 
right  in  respect  of  the  highway  is  to  enjoy  that 
reasonably  with  all  other  members  of  the  public, 
and  that  they  cannot  set  up  an  individual  interest 
in  the  public  right  to  use  the  highway,  in  common 
with  other  members  of  the  public,  against  the 
reasonable  use  by  the  defendants  of  the  statutory 
authority  given  to  them  to  obstruct  the  highway 
by  lamp  posts  where  they  think  it  necessary.    I 
agree  that  the  local  authority  must  not  so  use 
their  power  as  to  commit  a  nuisance.  They  ought 
to  use  it  so  as  to  benefit  all  the  members  of  the 
public  whom   they  have  to  consider  reasonably 
according  to  the  best  of  their  judgment,  and  I 
think  that  they  may,  for  the  benefit  of  all,  affect, 
to  some  extent,  the  convenience  of  one.    Now, 
that  is  the  most  the  plaintiffs  can  say  that  the 
defendants  are  doing.    Of  course,  it  is  obvious 
that  to  place  a  post  at  this  particular  position, 
will  pro  tanto,  affect  the  elasticity  of  the  plaintiffs' 
operations  in  discharging  their  goods;  but  that 
is  all  you  can  say  that  it  does.    [His  Lordship 
referred  to  the  evidence,  and  continued:]    The 
test  whioh  was  applied  clearly  showed,  I  think, 
that  the  placing  of  the  post  there  was  no  serious 
obstruction  to  the  plaintiffs  at   alL     I  arrive, 
therefore,  at  the  conclusion  of  fact,  if  it  turns  on 
that,  that  the  erection  of  the  post  here  is  in  no 
reasonable  sense  an  obstruction  to  the  plaintiffs 
in  doing  that  which  they  seek  to  do  in  respect  of 
their  business  at  the  entrance  to  this  passage. 
It  seems  to  me,  therefore,  both  on  the  law  and 
on  the  facts,  the  plaintiffs  fail,  and,  although  I 
regret    they   did  not   come  to   some   arrange- 
ment as  to  what  was  really  a  trifling  matter 
without  this  action  ever  having  been  brought  into 
court,  stilL  as  I  am  here  simply  to  try  the  legal 
right,  and  the  plaintiffs  fail,  I  must  dismiss  the 
action  with  costs  to  be  taxed  as  between  solicitor 
and  client. 

Solicitors:  Dale,  Newman,  and  Hood ;  Fladgate 
and  Co.        

KING'S  BENCH  DIVISION. 

Monday,  June  17, 1901. 

(Before  Ridley  and  Bigham,  JJ.) 

Thbblkbld  (app.)  v.  Smith  (reap.)  (a) 

Criminal  law — Deer — "  Kept  or  being  in  "  a  forest 

— "  Lawfully  come  by  "—Larceny  Act  1861  (24  & 

25  Vict.  c.  96),  se.  12, 14. 

When  a  person  in  possession  of  a  deer  or  part  of  a 
deer  snows  that  he  obtained  it  by  hilling  outside 
a  forest,  chase,  or  purlieu  a  deer  usually  *'  kept 
or  being  "  in  such  forest,  chase,  or  purlieu,  this  is 
sufficient  to  satisfy  the  justice  that  he  came  law- 
fully by  it,  within  sect.  14  of  the  Larceny  Act, 
even  though  the  land  on  which  the  deer  was 
hilled  belonged  to  a  third  person  and  the  killing 
of  the  deer  was  an  invasion  of  such  person's 
private  rights. 
Case  stated  by  the  justices  of  the  county  of 

Westmorland. 

(a)  Reported  by  J.  Akdkew  STRAHA.N,  Esq.,  Barristor-at-Law. 
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On  the  4th  March  1901  an  information  pre- 
ferred against  the  appellant  (Threlkeld)  by  the 
respondent  (Smith),  the  superintendent  of  police, 
under  sect.  14  of  the  Larceny  Act  1861  was  heard 
and  determined  by  the  justices,  who  convicted  the 
-appellant  and  fined  him  SI. 

Larceny  Act  1861  (24  &  25  Vict.  c.  96) : 

Sect.  12.  Whosoever  shall  unlawfully  and  wilfully 
•course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or 
Attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
•uninoloaed  part  of  any  forest,  chase,  or  purlieu  shall  for 
•every  snoh  offence,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  snoh  sum  not  exceeding 
fifty  pounds  as  to  the  justices  shall  seem  meet.     .     .     . 

Sect.  13.  Whosoever  shall  unlawfully  and  wilfully 
course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or 
attempt  to  kill  or  wound,  any  deer  kept  or  being  in  the 
inclosed  part  of  any  forest,  chase,  or  purlieu  or  in  any 
inclosed  land  where  deer  shall  be  usually  kept,  shall  be 
guilty  of  felony,  and,  being  oonvioted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
-Yor  any  term  not  exceeding  two  years.     .     .     . 

Sect  14.  If  any  deer,  or  the  head,  skin,  or  other  part 
-thereof,  or  any  snare  or  engine  for  the  taking  of  deer 
shall  be  found  in  the  possession  of  any  person  or  ou  the 
premises  of  any  person  with  his  knowledge  and  such 
person,  being  taken  or  summoned  before  a  justice  of  the 
peace,  shall  not  satisfy  the  justice  that  he  came  lawfully 
by  snoh  deer,  or  the  head,  skin,  or  other  part  thereof,  or 
bad  a  lawful  occasion  for  snoh  snare  or  engine,  and  did 
not  keep  the  Bame  for  any  unlawful  purpose,  he  shall,  on 
conviction  by  the  justice,  forfeit  and  pay  any  sum  not 
-exceeding  twenty  pounds,  and  if  any  snoh  person  shall 
not  under  the  said  provisions  be  liable  to  oonviotion, 
then  for  the  discovery  of  the  party  who  actually  killed 
or  stole  such  deer,  the  justice,  at  his  discretion,  as  the 
cvidenoe  given  and  the  circumstances  of  the  case  require, 
may  summon  before  him  every  person  through  whose 
hands  such  deer,  or  the  head,  skin,  or  other  part  thereof, 
shall  appear  to  have  passed ;  and  if  the  person  from 
whom  the  same  shall  have  been  first  received,  or  who 
shall  have  had  possession  thereof,  shall  not  satisfy  the 
justice  that  he  came  lawfully  by  the  same,  he  shall,  on 
conviction  by  the  justice,  be  liable  to  the  payment  of 
snoh  sum  of  money  as  is  hereinbefore  last  mentioned. 

The  facts  as  found  in  the  case  stated  were  as 
follows : — 

J.  E.  Hasell  was  the  lord  of  the  barony  of 
Barton,  in  Westmorland,  and  was  also  the 
owner  of  the  uninclosed  common  and  forest  of 
Martindale,  in  which  he  kept  a  herd  of  some  400 
wild  red  deer,  which  ranged  over  an  area  of  about 
-ten  miles  long  by  four  or  five  miles  wide  on  their 
own  ground,  which  was  uninclosed. 

The  Earl  of  Lonsdale  was  the  lord  of  the 
manor  of  Bampton,  which  adjoined  the  barony 
of  Barton. 

On  the  18th  Feb.  the  appellant  shot  a  deer 
which  had  strayed  from  Hasell's  herd  in  the 
forest  of  Martindale  on  to  the  common  belonging 
to  Lord  Lonsdale,  and  carried  it  away  and  con- 
cealed it  within  the  building  of  his  farm. 

On  the  25th  Feb.  the  police,  acting  under  a 
search  warrant,  found  the  body  of  the  deer  in 
the  place  in  which  the  appellant  had  concealed  it. 

On  these  facts  it  was  contended  on  behalf 
of  the  appellant  before  the  justices  that  the 
appellant  ought  not  to  be  convicted  for  the 
following  reasons :  (1)  That  the  deer,  being  wild 
and  unreclaimed,  belonged  to  the  class  of  animals 
/eras  naturae ;  that  any  man  may  seize  and  keep 
for  his  own  use  animals  ferae  naturae  which  have 
oscaped  from  captivity,  and  that  the  property  in 
such  animals  is  gone  when  off  the  owner's  land, 


even  though  driven  off  by  a  trespasser,  and 
therefore  at  common  law  there  can  be  no  larceny 
of  a  deer;  (2)  that,  therefore,  the  prosecution  had 
to  bring  themselves  strictly  within  sects.  12  and 
13  of  the  Larceny  Act  1861,  and  that  these'  did 
not  apply  to  this  case,  the  words  "kept  or  being  " 
used  in  those  sections  not  applying,  inasmuch  as 
the  deer  when  killed  was  neither  in  the  inclosed 
nor  in  the  uninclosed  part  of  the  forest,  chase,  or 
purlieu ;  (3)  that  the  deer  not  being  the  subject 
of  larceny  at  common  law,  and  sects.  12  and  13  of 
the  Larceny  Act  (as  it  was  submitted)  not  apply- 
ing, and  Hasell  having  no  property  in  the  deer  at 
the  place  where  it  was  killed,  the  appellant 
had  committed  no  offence  against  either  the 
common  or  statute  law. 

For  the  respondent  it  was  contended  that  deer 
are  not  necessarily  animals  ferae  naturae,  but  even 
if  they  are  not  the  subject  of  larceny  at  common 
law,  yet  sect.  14  of  the  Larceny  Act  1861 
applied. 

The  magistrates  were  of  opinion  that  the  appel- 
lant had  not  satisfied  them  that  he  had  come  law- 
fully by  the  deer  for  the  reasons  following: 
(1)  He  had  not  shown  that  he  had  the  right  of 
shooting  on  the  common  in  the  manor  of 
Bampton ;  and  (2)  that  he  had  unlawfully  killed 
a  deer  "  kept "  in  the  uninclosed  part  of  a  forest, 
chase,  or  purlieu  within  the  meaning  of  sect  12 
of  the  Larceny  Act  1861.  there  being  a  difference 
between  the  word  "  kept "  and  the  word  "  being." 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  point  of  law  in 
finding  that  the  appellant  had  not  satisfied  them 
that  he  came  lawfully  by  the  deer. 

T.  Skeppard  Little  for  the  appellant— The 
justices  had  no  jurisdiction  to  convict  the  appel- 
lant under  sect.  14  of  the  Larceny  Act  1861  unless 
the  deer  when  it  was  killed  was  "  kept  or  being  in 
the  uninclosed  part  of  any  forest,  chase,  or 
purlieu."  Here  neither  was  the  case.  It  had  strayed 
or  escaped  from  the  forest,  and  was  on  the  land  of 
Lord  Lonsdale.  Sects.  12  and  13  of  the  Act  do 
not  make  it  an  offence  to  kill  deer  in  uninoloaed 
land  which  is  not  a  forest,  chase,  or  purlieu,  and, 
unless  it  is  an  offence  to  kill  the  deer  under  these 
sections,  it  could  not  be  unlawfully  in  the  posses- 
sion of  the  appellant  within  sect.  14.  No  doubt, 
since  Lord  Lonsdale  was  the  owner  of  the  common 
land  on  which  it  was  killed,  as  against  him  the 
appellant  was  wrongfully  in  possession  of  it,  and 
a  civil  action  at  the  instance  of  Lord  Lonsdale 
would  lie  against  him  for  it,  but  that  does  not 
make  the  possession  unlawful  within  sect.  14 : 

Reg.  v.  Roe,  22  L.  T.  Rep.  414 ; 

Beg.  v.  King,  13  L.  J.  43,  M.  C. 

Danckwerts,  K.O.  for  the  respondent.— The 
appellant  killed  the  deer  when  it  was  a  deer 
"lsept  or  being  "  in  an  uninclosed  forest  within 
sect.  12.  Some  meaning  must  be  given  to  the 
word  "  kept."  I  submit  that  it  is  used  to  indicate 
that  the  deer  in  question  usually  lived  in  the  forest, 
while  "  being "  means  that  the  deer  in  question, 
whether  usually  kept  or  living  there,  was  actually 
in  the  forest  when  it  was  killed.  In  this  sense 
the  deer  here,  though  actually  outside  the  forest 
when  killed,  was  one  of  the  d"er  kept  in  the 
forest.  I  contend,  further,  that,  in  order  that  the 
possession  may  be  unlawful  within  sect  14,  it  is 
not  necessary  that  the  killing  must  be  criminal 
within  sect.  12  or  sect.  13.    Here  I  submit  it  was 
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unlawful  since  the  only  person  lawfully  entitled 
to  the  deer  was  Lord  Lonsdale,  whose  property  it 
became  when  killed.    Counsel  referred  to 

Dairies  v.  Powell,  Willee,  46 ; 
Blades  v.  Higga,  11  H.  L.  C.  621. 

Little  in  reply. 

Ridley,  J. — This  case  raises  a  question  of  some 
difficulty,  though  the  facts  are  simple.  The  appel- 
lant was  convicted  by  the  justices  under  sect.  14  of 
the  Larceny  Act  1861,  they  holding  that  he  had 
not  under  the  circumstances  satisfied  them  that 
he  had  come  lawfully  into  possession  of  the  deer 
within  the  meaning  of  sect.  14.    The  facts  which 
give  rise  to  the  difficulty  in   the  case  are  as 
follows :  The  deer  in  question  was  proved  to  have 
been  one  of  a  herd  of  deer  kept  within  the  forest 
of  Mr.  Hasell  which  had  escaped  from  the  forest 
and   was   killed  by  the  appellant  outside  the 
boundaries  of  the  forest,  upon  land  belonging  to 
Lord  Lonsdale.     The  appellant,  not  being  the 
owner  of  thejland  on  which  it  was  killed,  cannot 
set  up   any  right   that   the   deer   belonged   to 
him.      The  question  is  whether  under  the  cir- 
cumstances the   justices  ought  to   have  found 
that    the    appellant   had    satisfied    them    that 
44  he  had  lawfully  come  by  such  deer."     That 
question  depends  upon  the  construction  of  certain 
sections  of  the  Larceny  Act  1861 ;  but  I  will  first 
of  all  state  what  I  believe  to  be  the  law  with 
regard  to  forests.     I  believe  that  any  offences 
committed  within  forests  as  they  were  made  by 
the  early  Norman  Kings  were  treated  as  capital 
offences,  or  were  punished  severely  if  the  punish- 
ment fell  short  of  death.    By  a  series  of  statutes 
passed  from  time  to  time  the  severity  of  the 
forest  laws  was  mitigated.    That  being  so  with 
regard  to  offences  in  respect  of  animals  ferx 
naturae  committed  within  a  forest,  those  offences 
were  confined  to  the  limits  of  a  forest.    There 
were,  however,  certain  boundaries  wider  than  the 
forest  which  included  what  we  should  call  the 
outskirts  of  the  forest,  and  within  those  outskirts 
there  were  wider  rights  belonging  to  those  who  held 
the  land.    The  law  is,  I  believe,  correctly  stated 
in  Coke's  Institutes,  book  4,  ch.  73,  where  it  is 
said  that  "  when  the  King's  game  of  the  forest  do 
range  out  of  the  forest  (and  purlieu  if  any  be) 
they  belong  not  to  tbe  King,  but  are  at  their 
natural    liberty,  et    occupanti  conceduntur."     I 
think  that  occupanti  conceduntur  means  that  the 
person  who  found  them  might  make  himself  owner 
of  them.     Assuming,  however,  that  it  does  not 
mean  that,  but  means  that  the  occupier  of  the  land 
may  kill  and  take  them,  it  seems  to  me  to  show 
that  the  rights  of  the  forest  ceased  at  the  limits 
of  the  purlieu — that  those  rights  were  local,  and 
did  not  extend  further.     A  person  who  killed 
one  of  the  animals  outside  the  forest  did  not 
break  the  laws  of  the  forest ;  he  may  have  broken 
the  civil  law  by  taking  something  which  did  not 
belong  to  him,  but  he  was  not  liable  to  criminal 
proceedings.     Within   the  purlieu    there    were 
certain  other  right*  which  the  owner  possessed 
which  are  stated  in  Man  wood's  Forest  Laws  and  in 
Oomyn's  Digest,  tit.  Chase  I.    It  comes  to  this, 
that  within  tbe  forest  the  owner's  right  was  abso- 
lute; that  within  the  purlieu  if  he  caught  the 
-animals  he  might  kill   them,  but   he  was  not 
-entitled  to  hunt   them;  and  that  outside  the 
purlieu  he  had  no  rights  at  all  as  owner  of  the 
lorest.  That  was  the  law,  I  believe,  as  it  anciently 
Mao.  Cab.— Vol.  XX. 


.existed.  That  law  has  been  gradually  altered  by 
statutes,  the  last  of  which  is  the  Larceny  Act 
1861,  which  we  have  now  to  construe.  I  will  first 
mention  sect.  10  of  the  Act,  which  deals  with 
the  stealing  of  domestic  animals,  and  makes  that* 
an  offence  punishable  with  penal  servitude.  Then 
sect.  11  provides  that  "whosoever  shall  wilfully 
kill  any  animal  with  intent  to  steal  the  carcase 
.  .  .  shall  be  guilty  of  felony,"  and  be  liable 
to  the  same  punishment  as  under  sect.  10  if 
the  offence  of  stealing  the  animal  would  have 
amounted  to  a  felony.  That  han  no  application 
to  sect.  12,  which  immediately  follows,  although  it 
might  be  said  that  it  does  apply  to  sect.  13,  which 
makes  it  a  felony  to  kill  deer  in  the  inclosed  part 
of  a  forest.  It  is  unnecessary,  however,  to  decide 
that  point,  for  the  proceedings  in  this  case  are  not 
taken  under  sect.  12  or  sect.  13.  Then  the  statute 
goes  on  to  deal  with  deer,  and  we  have  to  con- 
sider the  question  whether  sects.  12, 13, 14,  15, 
and  16  are  to  be  read  together  as  a  code  to  be 
construed  with  regard  to  the  previous  law  upon 
the  subject,  or  whether  these  are  new  provisions 
which  are  to  be  construed  without  regard  to  the 
previous  law,  and  to  receive  a  wider  meaning  than 
they  would  otherwise  receive.  According  to  the 
one  interpretation  it  would  be  unlawful  to  do  that 
which  the  appellant  did  in  this  case — to  kill  out- 
side the  limits  of  a  forest  a  deer  which  was  usually 
kept  within  a  forest.  According  to  the  other 
interpretation  it  would  not  be  unlawful,  because 
the  deer  was  not  killed  within  the  limits  of  a 
forest  Now,  which  is  the  correct  interpretation  P 
Is  it  to  be  supposed  that  this  Act  intended  to 
make  criminal  an  act  which  previously  would  not 
have  been  so  regarded  P  I  would  hesitate  long 
before  accepting  such  a  proposition.  It  seems  to 
me  that  it  is  not  probable  that  it  was  intended 
that  persons  who  killed  deer  escaped  from  a  forest 
should  be  treated  as  if  they  had  done  it  within  the 
forest.  Some  stress  has  been  thrown  on  the 
word  ••  unlawfully."  It  seems  to  me  that  some 
light  has  been  thrown  on  the  meaning  of  that 
word  as  used  in  the  Act  by  the  difference  between 
the  sections  which  make  it  universally  an  offence 
to  kill  domestic  animals  and  sect.  12  which  does  not 
make  it  universally  an  offence  wilfully  to  kill  deer. 
Up  to  the  time  of  the  passing  of  this  Act  it  was, 
as  I  have  said,  not  unlawful,  in  the  sense  of  being 
criminal,  to  kill  deer  outside  certain  boundaries. 
The  word  "  unlawfully"  seems  to  me  to  indicate 
that  there  may  be  circumstances  under  which  it 
might  be  lawful  to  kill  deer  within  a  forest.  That 
being  so,  may  not  the  word  "  unlawfully "  be 
sufficiently  and  properly  explained  in  that  way  P 
The  word  refers  to  the  killing  of  a  deer  in  a 
place  where  it  is  not  lawful  to  kill  it.  Then  the 
words  "  any  deer  kept  or  being  in  an  uninolosed 
part  of  any  forest,  chase,  or  purlieu  "  have  to  be 
interpreted.  It  has  been  argued  that  all  of  these 
words  must  be  explained,  and  that,  as  the  word 
"  being  "  is  used,  a  wider  meaning  must  be  given 
to  the  word  "  kept "  so  as  to  include  deer  which 
are  usually  kept  in  the  forest  but  have  escaped. 
These  words  can,  however,  be  read  in  this  sense 
—that  is,  that  the  statute  is  to  protect  the 
boundaries  of  a  district  analogous  to  an  ancient 
forest,  and  not  the  rights  of  any  particular  person ; 
that  it  protects  both  the  animals  which  are 
usually  Kept  there  and  those  which  happen  to 
stray  there.  If  that  is  a  possible  construction  of 
the  words,  it  seems  to  me  that  this  section  may  have 
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a  narrower  interpretation  than  that  for  which  the 
respondent  contends.  Now,  having  regard  to  the 
previous  law  on  the  subject,  I  think  that  that  is  a 
proper  interpretation  of  sect.  14,  and  that  the 
narrower  construction  is  the  better  one.  Then 
comes  sect.  13,  which  relates  to  deer  in  an  inclosed 
forest,  which  we  need  not  consider.  Then  comes 
sect.  14,  the  one  now  in  question,  which  provides 
that  if  any  deer  shall  be  found  in  the  possession 
of  any  person  or  on  his  premises  with  his  know- 
ledge and  he  does  not  "  satisfy  the  justice  that 
he  came  lawfully  by  such  deer  "  he  may  be  con- 
victed and  fined.  For  the  respondent  it  was 
argued  that  the  appellant  was  not  lawfully  in 
possession  of  the  deer,  because  it  belonged  to  Lord 
Lonsdale  under  the  rule  of  law  that  the  owner  of 
land  has  the  right  to  animals  ferse  naturae  which 
are  on  the  land,  and  that  no  person  has  a  right  to 
kill  them  and  claim  them  as  his  without  the  per- 
mission of  the  owner  of  the  land.  Is  the  word 
"lawfully"  used  in  that  sense  in  this  section P 
It  seems  to  me  that  it  is  not.  I  think  that,  having 
regard  to  sect.  12,  it  is  used  in  the  same  sense  as 
"  unlawfully  "  in  sect.  12.  Therefore,  if  the  person 
found  in  possession  of  the  deer  can  show  that  he 
had  killed  it  outside  the  limits  of  a  forest  pro- 
tected by  sect.  12, 1  think  that  he  shows  that  be 
came  by  it  "lawfully"  within  the  meaning  of 
sect.  14.  The  following  sections  (sects.  15  and 
16)  seems  to  be  supplemental  sections.  They 
deal  with  attempts  to  kill  deer  and  with  persons 
who  set  snares  or  enter  into  a  forest  with  intent  to 
hunt  deer.  During  the  argument  some  stress  was 
laid  upon  the  use  of  the  words  "  if  any  person  shall 
enter  into  any  forest "  in  sect.  16.  Under  that 
section  no  person  can  be  convicted  unless  he  has 
done  something  within  the  forest,  chase,  or 
purlieu,  whether  inclosed  or  not.  I  think  that 
furnishes  an  argument  in  favour  of  our  view 
rather  than  of  the  contrary  view,  and  shows  that 
all  these  sections  are  intended  to  protect  animals 
at  the  particular  place  which  is  limited  by  the 
boundaries  of  the  forest,  chase,  or  purlieu.  For 
these  reasons  I  have  come  to  the  conclusion  that 
the  justices  were  wrong,  and  that  they  ought  to 
have  found  that  the  appellant  was  lawfully  in 
possession  of  the  deer. 

Bioham,  J. — I  am  of  the  same  opinion.  The 
respondent  supports  the  conviction  first  by  saying 
that  sect.  14  is  of  general  application,  and  is  not 
to  be  read  with  exclusive  reference  to  the  offences 
created  by  sects.  12  and  13.  In  my  opinion  that 
is  not  a  sound  contention.  Having  regard  to  the 
position  of  sect.  14  in  the  Act,  coming  as  it  does 
after  the  two  sections  which"  make  it  an  offence  to 
kill  deer  and  before  the  two  sections  which  do 
not  relate  to  the  offence  of  killing,  I  have  no 
doubt  that  sect.  14  intends,  when  it  sayB  that  a 
person  shall  be  convicted  unless  he  shall  satisfy 
the  justices  that  he  came  lawfully  by  the  deer, 
that  the  person  charged  shall  not  be  conviobed  if 
he  satisfies  the  justices  that  an  offence  has  not 
been  committed  under  sect.  12  or  sect.  13.  I  think 
that  any  other  construction  would  lead  to  absurd 
consequences,  for  it  would  make  any  person  who 
happened  to  be  in  possession  of  any  part  of  a  deer 
liable  to  have  an  information  laid  against  him 
under  sect.  14.  I  think  that  sect.  14  is  only 
meant  to  apply  to  a  person  who  is  in  possession 
of  any  part  of  a  deer  and  cannot  show  that  an 
offence  has  not  been  committed  in  respect  thereof 
under  sect.  12  or  sect.  13.      Then  it  is  contended 


that  even  if  sect.  14  is  to  be  construed  as  having- 
that  narrow  application,  still  it  appears  from  the 
facts  of  this  case  that  the  appellant  was  guilty 
of  the  offence  dealt  with  by  sect  12  because  thV 
deer  which  he  killed  was  "  kept "  in  the  forest. 
This  deer  was  one  which,  in  a  sense,  was  at  one- 
time kept  or  was  in  the  uninclosed  part  of  a 
forest,  and  would  therefore  appear  to  be  a  deer 
which  whil9  it  was  there  came  within  sect.  12. 
Now,  sect.  12  provides  that  "whosoever  shall 
unlawfully  and  wilfully  .  .  .  kill  any  deer 
kept  or  being  in  the  uninclosed  part  of  any 
forest"  may  be  convicted  and  fined.  The  first 
question  is  whether  the  appellant  did  M  unlaw- 
fully" kill  this  deer.  What  does  "unlawfully" 
there  mean  P  For  the  respondent  it  is  said  that 
"  unlawfully  "  there  means  in  such  a  way  as  to* 
violate  the  private  rights  of  an  individual,  and 
that  the  appellant  in  killing  this  deer  did  violate- 
the  private  rights  of  Lord  Lonsdale.  I  will 
assume  that  he  did  do  so;  but  in  my  opinion 
that  does  not  make  his  act  unlawful  within  the 
meaning  of  sect.  12.  Probably  it  has  at  all 
times  been  contrary  to  the  criminal  law  to 
"course,  hunt,  snare,  or  carry  away,  or  kill  or 
wound  "  any  deer  in  a  forest.  From  time  to  time- 
statutes  have  defined  the  punishment  for  that 
offence.  Those  statutes  have  from  time  to  time- 
been  repealed  and  replaced  bv  other  statutes,  and 
the  last  of  those  statutes  is  the  Larceny  Act 
1861.  Sect.  12  does  not  create  the  offence^ 
but  refers  to  it  as  an  existing  offence,  and, 
I  think,  as  an  existing  common  law  offence. 
What,  then,  does  sect.  12  mean  P  It  means  that 
if  any  person  violates  the  criminal  law  by  doing 
this  act,  he  shall  be  liable  to  the  prescribed 
punishment.  I  interpret  the  adverb  "  unlawfully  " 
as  used  in  sect.  12  to  mean,  not  in  contravention, 
of  the  rights  of  a  private  individual,  but  in  con- 
travention of  the  criminal  law  of  the  land.  I 
think  that  the  appellant  did  not  commit  any 
unlawful  act  in  that  sense.  He  killed  an  animal 
ferae  naturae  at  a  time  when  to  do  so  was  not  to 
commit  any  crime.  He  was  possibly  violating- 
the  rights  of  Lord  Lonsdale,  but  he  was  not 
doing  anything  more,  and  therefore  was  not,  in 
my  opinion,  acting  "unlawfully"  within  the 
meaning  of  sect.  12.  The  next  question  is  whether 
the  deer,  at  the  time  it  was  killed,  was  "  kept  or 
being"  in  the  forest  within  the  meaning  of 
sect.  12.  It  certainly  was  not  in  any  part  of  the 
forest,  for  it  had  escaped  and  was  in  the  manor 
of  Bampton.  It  was  said,  however,  that  although 
it  was  not  in  the  forest,  it  was  "  kept"  in  the 
forest.  Now,  in  my  opinion,  sect.  12  refers  only 
to  acts  done  in  the  forest  itself,  and  does  not 
refer  to  anything  done  outside  of  the  limits  of 
the  forest,  chase,  or  purlieu.  I  think  that  sect.  12 
means  that  the  act  must  be  done  in  respect  of  an 
animal  which  is  either  kept  there  by  the  owner  of 
the  forest  or  happens  to  oe  there.  I  can  put  no 
other  construction  upon  the  words  "  kept  or 
being."  I  am  of  opinion  therefore — first,  that 
the  act  done  by  the  appellant  was  not  under  the 
circumstances  done  "unlawfully"  within  the 
meaning  of  sect.  12 ;  and,  secondly,  that  his  act 
was  not  an  offence  within  this  statute,  because  it 
was  not  done  in  a  forest,  chase,  or  purlieu,  and 
also  because  this  deer  was  not  at  the  time  "  kept 
or  being  "  in  a  forest.  The  conviction  was  there- 
fore wrong.  I  may  add  that  in  my  opinion  the 
decision  in  Reg.  v.  King  (sup.)  involves  the  notion 
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-that  this  offence  cannot  be  committed  except 
within  the  limits  of  a  forest,  because  it  was  held 
in  that  case  that  the  conviction  was  bad  for 
omitting  to  state  that  the  deer  was  in  the  nn- 
inclosed  part  of  some  forest,  chase,  or  purlieu. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Edwards  and  Sons, 
for  Scott  and  Allen,  Penrith. 

Solicitors  for  the  respondent,  Bleaymire  and 
Shepherd,  Penrith. 


Monday,  Aug.  12, 1901. 
(Before  Lawrajtob,  J.  without  a  Jury.) 

HOABB  AND  CO.  LIMITED  v.  MAYOB,  &C.,  OF  THB 

Metropolitan  Borough  of  Lbwisham.  (a) 
Metropolitan  corporation— Agreement  as  to  sign 
post  on  highway — Not  under  seal — Statute  of 
Frauds — Obstruction  to  highway  —  Metropolis 
Management  Act  1855  (18  &  19   Vict.  c.  120), 
8. 144. 
The  proprietor  of  a  public-house  with  a  "  draw-up  " 
in  front  of  it  which  also  belonged  to  him  offered 
by  letter  to  the  corporation  of  the  borough  to 
permit   such  draw-up  to    be  thrown  into  the 
public  road  on   condition    that    his    signpost 
was  allowed  to  continue  at  a  convenient  spot  on 
the  widened  highway,  and  that  certain  front 
gardens  belonging  to  other  frontagers  were  also 
thrown  into  the  road.    The  corporation  did  not 
reply  to    this   letter,  but  subsequently  it   did 
throw  the  said  gardens  and  the  draw-up  into 
the  public  road.    The  proprietor  of  the  public- 
house  thereupon  erected  his  signpost  in  the  high- 
way  some  45/t.  from  the  site  of  the  draw-up. 
The  corporation  threatened  to  have  it  removed. 
•Held,  that  the  proprietor  was  entitled  to  restrain 
such  removal,  as  the  facts  constituted  an  agree- 
ment between  him  and  the  corporation  in  the 
terms  of  his  letter,  and  that  such  agreement  was 
part  performed  by  the  action  of  the  corporation 
and  was  not  an  illegal  agreement  as  sanctioning 
the  erection  of  an  obstruction  in  the  highway, 
but  was  within  the  powers  conferred  on  the 
corporation    by   sect    144    of  the    Metropolis 
Management  Act  1855. 
In  this  case  the  plaintiffs,  a  firm  of  brewers, 
claimed  against  the  defendants,  the  mayor  and 
corporation  of  Lewis  ham,  an  injunction  to  restrain 
the  defendants,  their  servants,  agents,  and  work- 
men, from  removing  a  signpoBt  erected  by  the 
plaintiffs  in  High-street,  Lewisham,  in  front  of  a 
public- house  belonging  to  the  plaintiffs,  or,  in 
the  alternative,  a  declaration  that  the  plaintiffs 
were  entitled  on  the  removal  of  such  signpost 
by  the  defendants,  to  erect  and  maintain  such 
ognpost  on  some  convenient  spot  in  front  of  the 
nid  public-house  on  the  site  of  what  had  formerly 
been  a  draw- up  appendant  to  it. 

Avory,  K.C.,  E.  Morten,  and  H.  M.  Sturges 
■         for  the  plaintiffs. 

MatHnson,  K.C.  and  A.  H.  Poyser  for  the 
defendants. 

The  facts  and  arguments  sufficiently  appear 
from  the  following  written  judgment : 

Lawbancb,  J. — In  this  case  the  plaintiffs  are 
owners  of  certain  houses — viz.,  a  public- house 
called  the    Marquis  of  Salisbury  (formerly  the 

(•)  Reported  by  J.  Audbiw  Stiu.han,  Esq.,  Barrlster-at-Law. 


Lion  and  Lamb)  and  two  shops  fronting  the 
High-street  at  Lewisham — and  they  bring  their 
action  against  the  mayor  and  corporation  of 
Lewisham,  sued  as  the  metropolitan  borough 
of  Lewisham.  The  defendants  are  the  suc- 
cessors of  the  Lewisham  Board  of  Works,  and 
the  streets  and  highways  are  vested  in  them. 
Before  1899  the  whole  of  the  frontage  owned  by 
the  plaintiffs  was  occupied  by  the  Lion  and  Lamb 
public-house;  but  in  that  year  the  plaintiffs 
rebuilt  the  house,  and  only  about  half  the  frontage 
was  occupied  by  the  rebuilt  public-house,  the 
remainder  of  the  frontage  being  taken  up  by  two 
shops  which  were  built  on  part  of  the  land  on 
which  the  Lion  and  Lamb  had  stood.  In  front 
of  the  Lion  and  Lamb  was  a  piece  of  ground 
called  a  "  draw-up,"  on  which  was  a  trough  used 
for  watering  horses  calling  at  the  Lion  and  Lamb, 
and  a  signpost  stood  near  to  the  footpath  which 
ran  close  to  the  public-house.  This  draw-up  was 
open  to  the  street,  and  was  divided  from  the  road 
by  a  channel,  otherwise  it  was  possible  for  anyone 
to  use  it.  When  the  public-house  was  rebuilt  a 
suggestion  of  a  public  improvement  was  made  by 
Guy,  the  architect  employed  by  the  plaintiffs,  in  a 
letter  dated  the  7th  Feb.  1899  to  Carline,  who 
was  surveyor  to  the  defendants.  I  had  better 
read  the  letter  which  forms  part  of  the  case: 
"  Feb.  7, 1899.— -Dear  Sir,— Lion  and  Lamb  site, 
Lewisham. — I  forward  you  plan  showing  how  above 
is  to  be  developed — namely,  two  shops  and  the 

!>ublio-house  at  the  corner  of  the  private  road 
widened  to  some  20ft.) — and  I  would  suggest  that 
a  public  improvement  would  be  made  here.  My 
client  will  do  away  with  the  horse-trough  and 
remove  the  signpost  to  the  corner,  and  the 
present  draw-up  would  be  given  over  to  the 
parish  and  thrown  into  the  roadway,  and  if  the 
lnclosure  in  front  of  Child's  ham  shop  was 
removed  the  traffic  could  then  go  both  ways.  At 
present  at  this  spot  it  is  much  congested,  and  will 
be  more  so  when  the  Jubilee  Memorial  is  erected. 
The  pathway  lowered  to  the  draw-up  in  front  of 
the  public-house  (reduced  to  40ft),  Messrs.  Hoare 
and  Go.  would  reserve  the  right  for  any 
vehicle  to  stand  thereon.  I  may  add  that  with 
the  new  house  there  would  be  no  catering  for  the 
class  of  customers  formerly  encouraged.  I  should 
be  pleased  to  meet  you  on  site  if  you  wish  it."  The 
suggestion  was  that  the  draw-up  should  be  thrown 
into  the  public  highway,  and  that  further 
improvement  be  made  by  taking  in  land  belong- 
ing to  other  people  which  stood  in  front  of  their 
houses,  and  that  was  adopted  afterwards. 
Letters  were  repeatedlywritten  by  Guy  on  the 
subject  throughout  1899,  to  which  no  answers 
were  sent,  and  in  June  of  that  year,  the  defen- 
dants having  taken  the  draw-up  into  the 
public  street,  the  plaintiffs,  being  unable  to  get 
any  answer  to  their  repeated  applications,  placed 
the  signpost  at  the  corner  of  the  street  on  the 
edge  of  the  footpath.  Further  correspondence 
ensued,  which  ended  in  a  refusal  from  the 
highway  authorities  to  allow  the  signpost  to 
remain  upon  the  footpath  except  on  the  terms 
that  it  should  be  so  constructed  as  to  form  a  sewer 
ventilator  and  to  be  removable  at  any  time  by  the 
authority.  To  this  latter  stipulation  the  plaintiffs 
objected,  and  in  Dec.  1900  the  writ  in  this  action 
was  issued.  In  the  meantime  the  defendants  had 
completed  the  suggestion  of  the  architect  by 
making  the  draw-up  a  part  of  the  High-street 
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and  by  widening  the  same  street  by  taking  into  it 
certain  pieces  of  land  which  were  planted  and 
fenced  by  the  owners  of  the  adjoining  properties. 
The  first  question  that  arises  for  consideration  is 
whether  the  draw- up  was  dedicated  to  the  public 
as  highway  or  whether  it  continued  the  private 
property  of  the  plaintiffs.  There  was  evidence 
that  on  two  occasions  tbe  public  authority  had 
placed  stone  on  it,  and  that  on  one  of  those  occa- 
sions the  steam-roller  had  gone  over  it.  On  the 
other  hand,  there  was  a  considerable  body  of 
evidence  which  showed  that  repairs  to  the  draw-up 
had  been  repeatedly  done  by  the  tenants  of  the 
Lion  and  Lamb  ana  that  the  trough  was  repaired 
by  the  same  tenants.  I  find,  as  a  fact,  that 
taking  the  position  of  the  draw-up  in  question 
and  the  manner  in  which  it  was  used,  it  never 
formed  part  of  the  highway  and  was  never  dedi- 
cated to  the  use  of  the  public.  This  being  so,  it 
formed  no  part  of  the  highway  until  the  offer 
was  made  by  the  plaintiffs'  architect  so  to  dedicate 
it  on  the  terms  that  the  plaintiffs  were  to  have 
the  right  to  have  a  signpost  near  the  public- 
house  either  on  the  footpath  or  in  the  high  road. 
I  think  that  the  offer  made  by  the  plaintiffs  was 
accepted  by  the  defendants  and  that  they  have 
partly  performed  their  agreement  by  taking 
advantage  of  that  part  beneficial  to  themselves. 
The  defendants'  answer  to  the  plaintiffs'  claim  is 
(1)  that  the  terms  of  the  said  agreement  were 
ultra  vires  because  not  under  seal ;  (2)  that  the 
erection  of  the  signpost  is  an  obstruction  to  the 
highway  which  the  board  has  no  power  to  autho- 
rise; and  (3)  the  Statute  of  Frauds.  As  to  the 
last  point,  it  appears  to  me  that  the  performance 
by  the  defendants  of  their  part  of  the  agreement 
is  a  sufficient  answer.  As  to  the  contract  not 
being  under  seal,  it  appears  to  be  well  established 
that  a  corporation  may  so  acquiesce  in  an  informal 
contract  without  actuaUy  ratifying  it  as  to  be 
bound  by  it :  (Brice  on  ultra  V ires,  3rd  edit., 
p.  553;  Crook  v.  Corporation  of  Seaford,  25  L.  T. 
Hep.  1 ;  L.  Rep.  6  Oh.  App.  551;  Leake  on  Con. 


tracts,  3rd  edit.,  p.  515 ;  Laird  v.  Birkenhead  Rail- 
way, 1  L.  T.  Rep.  159 ;  29  L.  J.  218,  Ch. ;  London 
ana  Birmingham  Railway  v.  Winter,  Cr.  &  Ph. 
57).  The  principle  of  the  cases  cited  is,  I  think, 
recognised  by  Cotton,  L.J.  in  Hunt  v.  Wimbledon 
Local  Board  (40  L.  T.  Rep.  115 ;  4  C.  P.  Div.  at 
p.  62)  and  by  Romer,  L.J.  in  Mayor  of  Oxford 
v.  Crow  (69  L.  T.  Rep.  228;  (1893)  3  Oh. 
535).  Cotching  v.  Bassett  (32  Beav.  101)  is 
an  authority  for  the  proposition  that  com- 
munication to  a  surveyor  of  an  intention  to 
build  and  acquiescence  by  his  employer  in  the 
building  is  sufficient  to  raise  this  equity.  I  am 
therefore  of  opinion  that  performance  of  these 
terms  was  not  ultra  vires  on  the  first  ground 
taken  by  the  defendants,  and  that  if  no  other 
objection  could  be  sustained  the  defendants  could 
be  restrained  from  breaking  the  agreement 
although  it  was  not  made  under  their  common 
seal.  With  regard  to  the  second  point,  that  per- 
formance is  impossible  because  it  involves  the 
defendants'  causing  or  permitting  an  obstruction 
in  the  highway,  it  appears  to  me  that  sect.  144  of 
the  Metropolis  Management  Act  1855  (18  &  19 
Yict.  c.  120)  applies.  The  section  is  as  follows  : 
"The  Metropolitan  Board  of  Works  "  (now  the 
defendants)  "  shall  have  power  to  make,  widen,  or 
improve  any  streets,  roads,  or  ways  for  facilitating 
the  passage  of  the  traffic  between  different  parts  ' 


of  the  metropolis,  or  to  contribute  or  join  witb 
any  persons  in  any  such  improvement  as  afore- 
said, or  to  take  by  agreement  or  gift  any  lands, 
rights  in  land,  or  property  for  the  purposes  afore- 
said (or  otherwise)  for  the  improvement  of  the 
metropolis,  on  such  terms  and  conditions  as  they 
may  think  fit,  and  such  board,  where  it  appears  to- 
them  that  further  powers  are  required  for  the 
purpose  of  any  work  for  the  improvement  of  the 
metropolis  or  the  public  benefit  of  the  inhabitants 
thereof,  may  make  application  to  Parliament  for 
that  purpose."  I  have  no  doubt  that  the  defen- 
dants under  this  section  were  enabled  to  carry  oat 
the  agreement — namely,  to  remove  the  signpost 
belonging  to  a  private  owner,  with  his  consent,  to> 
a  place  45ft.  distant  from  its  original  site.-  So  far 
from  creating  an  obstruction,  the  result  waa,  by 
the  removal  of  the  trough,  to  remove  a  serious 
obstruction  upon  the  widened  road.  It  follows 
that,  in  my  opinion,  the  defendants  cannot  justify 
the  removal  of  plaintiffs'  signpost  and  that 
the  plaintiffs  are  entitled  to  the  injunction 
claimed.  Even  if  sect  144  of  the  Metropolis 
Management  Act  1855  does  not  enable  the 
defendants  to  maintain  the  signpost  in  its  pre- 
sent position  on  the  edge  of  the  footpath,  it  would 
certainly  enable  them  to  maintain  it  on  some  por- 
tion of  the  draw-up.  It  cannot  be  contended  that 
a  private  owner  of  land  dedicating  it  to  the  public 
might  not  annex  to  his  dedication  the  stipulation 
that  the  signpost  should  be  removed  to  some 
convenient  position  upon  the  land  so  dedicated. 
This  would  entitle  the  plaintiffs  to  the  declara- 
tion they  claim  in  the  alternative.  But,  for  the 
reasons  already  given,  I  think  they  are  entitled  to 
the  injunction,  which  I  grant  with  costs. 

Judgment  accordingly. 
Solicitors:  for  the  plaintiffs,  SandUands  and. 
Co. ;  for  the  defendants.  W.  W.  Young  and  Son. 


HOUSE    OF    LOKDS. 

Thursday,  July  18,  1901. 

(Before  the  King  in  Pabliamsnt.) 

Bbz  v.  Eabl  Bussbll.  (a) 

Criminal  law  —  Bigamy  —  Offences  Against  the 
Person  Act  1861  (24  St  25  Vict.  c.  100),  s.  57 — 
Jurisdiction. 

Sect  57  of  the  Offences  Against  the  Person  Act 
1861  (24  &  25  Vict.  c.  100)  makes  biaamy  felony 
"  whether  the  second  marriage  shall  have  taken 
place  in  England  or  Ireland  or  elsewhere.*9 

Iteld,  that  the  courts  in  this  country  have  juris- 
diction  to  try  a  charge  of  bigamy  against  a 
British  subject  where  the  second  marrxage  tooh 
place  outside  the  King's  dominions. 

In  Feb.  1890  Earl  Russell  married  in  England  a 
Miss  Scott.  Differences  arose  between  them,  and 
in  Nov.  1890  she  filed  a  petition  for  a  judicial 
separation  on  the  ground  of  her  husband's  cruelty. 
The  case  was  tried  before  Sir  C.  Butt  and  a 
spocial  jury  in  Dec.  1891,  when  the  jury  found  that 
the  respondent  had  not  been  guilty  of  cruelty,  and 
the  petition  was  dismissed. 

They  continued  to  live  apart,  and  in  April  1894 
the  countess  filed  a  petition  for  the  restitution  of 

(a)  Reported  by  G.  £.  Maldbn,  E»q.,  B*mBter-»t-Jj»w. 
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conjugal  rights.  The  earl  by  a  counter-claim 
aaked  for  a  judicial  separation  on  the  ground  that 
the  countess  had  been  guilty  of  cruelty  in  per- 
sisting, since  the  first  trial,  in  allegations  of  a  very 
serious  nature  against  him,  knowing  them  to  be 
false,  and  he  also  alleged  that  the  suit  for  the 
restitution  of  conjugal  rights  was  not  brought 
hand  fide. 

The  case  was  tried  before  Pollock,  B.  and  a 
special  jury  in  April  1895,  and,  in  answer  to  ques- 
tions, the  jury  found  that  the  countess  had 
been  guilty  of  cruelty,  and  was  not  acting  bond 
fide.  Pollock,  B.  thereupon  dismissed  the  suit  of 
the  wife,  and  pronounced  a  judicial  separation  in 
favour  of  the  husband. 

The  countess  appealed,  and  the  Court  of  Appeal 
varied  the  order  of  Pollock,  B.,  holding  that  the 
wife's  conduct  was  sufficient  to  justify  the  court 
in  refusing  a  decree  for  the  restitution  of  conjugal 
rights,  but  did  not  amount  to  legal  cruelty  suffi- 
cient to  support  the  husband's  claim  for  a  judicial 
separation :  (Russell  v.  Russell,  73  L.  T.  Rep.  295 ; 
(1895)  P.  315).  The  earl  appealed  to  the  House 
of  Lords,  and  the  decision  of  the  Court  of  Appeal 
I  wasaffirmed :  (77  L.T.  Rep.  249 ;  (1897)  A  C.  ©5). 
I  On  the  14th  April  1900  Earl  Russell  obtained  a 
!  divorce  from  his  wife  in  tbe  State  of  Nevada,  in 
the  United  States  of  America,  and  on  the  follow- 
ing day  he  went  through  the  form  of  marriage  in 
Nevada  with  a  Mrs.  Somerville,  a  widow.  It  was 
admitted  that  the  divorce  proceedings  in  Nevada 
were  not  effectual  to  dissolve  the  English 
marriage. 

In  June  1900  the  countess  presented  a  petition 
for  a  divorce  on  the  ground  of  bigamous  adultery. 
The  suit  was  not  defended,  and  a  decree  nisi  was 
made  on  the  24th  March  1901. 

After  his  return  to  England  Earl  Russell  was 
arrested  on  a  charge  of  bigamy.  A  true  bill  was 
found  by  the  grand  jury  at  the  Central  Criminal 
Court,  and  the  Recorder  thereupon  informed  the 
House  of  Lords  that  a  true  bill  for  felony  had 
been  found  against  a  peer  of  the  realm.  The 
indictment  was  removed  by  certiorari,  and  the 
Lord  Chancellor  (the  Earl  of  Halsbury)  was  duly 
appointed  Lord  High  Steward  to  preside  at  the 
trial  before  the  House  of  Lords. 

The  judges  were  summoned,  and  Sir  Francis 
Jeone,  President  of  the  Probate  Division,  and 
Mathew,  Wills,  Lawranoe,  Wright,  Kennedy, 
Bigham,  Darling,  Cozens-Hardy,  Farwell,  and 
Bncklej,  J  J.  attended. 

The  Attorney -General  (Sir  R.  Finlay,  K.C.),  the 
BoticUor-Genertd  (Sir  E.  Carson,  K.C.),  H.  Sutton, 
R.  D.  Muir,  Bodkin,  and  G.  R.  Askwith  appeared 
for  the  prosecution. 

Bobson,  K.C.  and  H.  Avory,  K.C.  (C.  Matthews, 
Llewellyn  Davies,  and  PUeher  with  them),  for  the 
prisoner,  took  the  preliminary  objection  that 
there  was  no  jurisdiction  in  this  country  to  try  a 
prisoner  on  a  charge  of  bigamy  committed  abroad. 
The  charge  is  founded  on  sect  57  of  the  Offences 
Against  the  Person  Act  1861  (24  &  25  Yict.  c.  100), 
which  is  as  follows :  "  Whosoever,  being  married, 
shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  whether  the  second 
marriage  shall  have  taken  place  in  England  or 
Ireland  or  elsewhere,  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable  at 
the  discretion  of  the  court  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years  1 


and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years  with  or  with- 
out hard  labour ;  and  any  such  offence  may  be 
dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  any  county  or  place  in  England  or 
Ireland  where  the  offender  shall  be  apprehended 
or  be  in  custody  in  the  same  manner  in  all 
respects  as  if  the  offence  had  been  actually  com- 
mitted in  that  county  or  place,  provided  that 
nothing  in  this  section  contained  shall  extend  to 
any  second  marriage  contracted  elsewhere  than 
in  England  and  Ireland  by  any  other  than  a  subject 
of  Her  Majesty,  or  to  any  person  marrying  a 
second  time  whose  husband  or  wife  shall  have 
been  continually  absent  from  such  person  for  the 
space  of  seven  years  then  last  past,  and  shall  not 
have  been  known  by  such  person  to  be  living 
within  that  time,  or  shall  extend  to  any  person 
who,  at  the  time  of  such  second  marriage,  shall 
have  been  divorced  from  the  bond  of  the  first 
marriage,  or  to  any  person  whose  former  mar- 
riage shall  have  been  declared  void  by  the 
sentence  of  any  court  of  competent  jurisdiction." 
The  ordinary  construction  of  the  section  cannot 
give  jurisdiction  to  try  an  offence  committed  in  a 
foreign  country.  "  Elsewhere  "  must  mean  "  else- 
where in  the  King's  dominions."  In  sect.  9  of 
the  same  Act,  which  deals  with  murder,  the 
words  are  "within  the  Queen's  dominions  or 
without,"  which  show  what  was  intended.  Similar 
words  in  a  colonial  statute  have  been  so  construed 
in  McLeod  v.  Attorney-General  for  New  South 
Wales  (65  L.  T.  Rep.  321;  (1891)  A  0.  455)  by 
the  Judicial  Committee.  A  similar  implied  limi- 
tation is  to  be  found  in  other  Acts.  They 
referred  to 

PowsU  v.  Apollo  Candle  Company,  53  L.  T.  Rep. 

638;  10  App.  Cm.  282 ; 
Bantos  v.  midge,  29  L.  J.  348,  0.  P. ; 
Reg.  v.  Debruiel,  11  Cox  0.  G.  207 ; 
United  States  v.  Holmes,  18  U.  S.  Bep.  412 ; 
Beg.  v.  Topping,  7  Cox  C.  C.  103. 

See  also 

1  Hale's  Pleas  of  the  Crown,  692,  693 ; 

1  Jao.  1,45.  11,  s.  1 ; 

9  Geo.  4,  o.  34,  8.  22. 
At  the  conclusion  of  the  argument  the  Lord 
High  Steward  gave  judgment  on  the  question  of 
jurisdiction. 

The  Lord  High  Steward  (Halsbury,  L.C.). 
— My  Lords :  We  have  the  advantage  of  having 
His  Majesty's  judges  here.  I  have  been 
myself  of  opinion  for  some  time  that  the 
matter  which  has  been  discussed  at  such  length 
is  really  too  plain  for  argument.  The  statute  is 
plain  in  its  ordinary  signification,  and  the  only 
ground  upon  which  the  learned  counsel  can  sug- 
gest that  we  should  not  give  it  its  ordinary  signi- 
fication is,  apparently,  because  -of  the  existence 
of  other  words  in  other  statutes  enacted  under 
other  circumstances  in  relation  to  other  crimes. 
1  thought  it  right  to  ask  His  Majesty's  judges 
whether  there  is  anything  in  the  argument  sug- 
gested which  should  call  for  a  reply  from  the 
Attorney- General ;  and  they  are  of  opinion  that 
there  is  not,  and  that  it  is  not  necessary  to  hear 
the  Attorney- General. 

Thereupon  Lord  Russell,  under  the  advice  of 
his  counsel,  pleaded  "  Guilty,"  and  was  sentenced 
to  three  months'  imprisonment  as  an  offender  of 
the  first  division. 
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Solicitor  for  the  prosecution,  The  Solicitor  to 
the  Treasury. 
Solicitors  for  the  prisoner,  Vdndereom  and  Co. 


May  14, 17,  20,  June  11, 13,  and  Aug.  5, 1901. 
(Before    the   Lobd    Chancellor    (Halsbarj), 
Lords     Macnaohten,    Shand,    Bbampton, 
Bobbbtson,  and  Lindlbt.) 

Quinn  v.  Lbathbm.  (a) 

ON  APPEAL  FBOM  THB  COURT  OF  APPEAL  IN 
IRELAND. 

Trade  union — Inducing  customers   and  servants 

not  to  deal — Malice — Right  of  action. 
It  is  a  violation  of  legal  right  to  interfere  with 

contractual  relations  recognised  by  law,  if  there 

be  no  justification  for  the  interference. 
The  appellant,  an   officer  of  a    trade  union,   in 

furtherance  of  the  objects  of  the  union,  wrong- 
fully and  maliciously  induced  customers  of  the 

respondent,  who  was  not  a  member  of  the  union, 

to  cease  to  deal  with  him,  and  servants  of  his  to 

leave  his  employment. 
Held  (affirming  the  judgment  of  the  court  below), 

that  an  action  would  lie  for  damages  sustained 

in  consequence  of  such  conduct. 
Allen  v.  Flood  (77  L.  T.  Rep.  717;  (1898)  A.  C.  1) 

explained  and  distinguished. 
Lnmley  v.  Gje  (2  E.  A  B.  216)  and  Temperton  v. 

Russell  (69    L.  T.   Rep.   78;   (1893)  1  Q.  B. 

715)  approved  and  followed. 
This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  in  Ireland  (Lord  Ashbourne, 
L.O.,  Porter,  M.R.,  Walker  and  Holmes,  L.JJ.), 
reported  Ir.  Rep.  (1899)  Q.  B.  667,  affirming  a 
judgment  of  the  Queen's  Bench  Division  (Sir  P. 
O'Brien,  G.J.,  Andrew  and  O'Brien,  JJ.),  Palles, 
O.B.  dissenting. 

The  respondent  was  a  butcher  carrying  on 
business  at  Lisburn,  in  the  county  of  Antrim,  and 
the  appellant  was  the  treasurer  of  a  registered 
trade  union  society  known  as  "  The  Belfast 
Journeymen  Butchers  and  Assistants'  Associa- 
tion." 

In  1895  a  dispute  arose  between  the  respon- 
dent and  the  society  on  the  question  of  the 
•employment  by  the  respondent  of  men  who  were 
not  members  of  the  society. 

The  respondent  refused  to  discharge  his  non- 
union men  at  the  bidding  of  the  society,  and  the 
society  consequently  brought  pressure  to  bear 
upon  customers  of  the  respondent,  and  in  par- 
ticular upon  a  person  of  the  name  of  Munce 
living  at  Belfast,  who  had  had  large  dealings  with 
the  respondent  for  a  long  time,  to  induce  them  to 
cease  to  deal  with  him,  in  several  cases,  including 
Munce,  with  success.  They  also  induced  some  ot 
the  respondent's  servants  to  leave  him. 

It  was  proved  that  the  appellant  Quinn  had 
taken  an  active  part  in  the  proceedings  against 
the  respondent. 

The  facts  are  very  fully  set  out  in  the  judgment 
of  Lord  Brampton. 

The  respondent  brought  this  action  against  the 
appellant  and  other  members  and  officers  of  the 
society  to  recover  damages  for  the  loss  sustained 
by  him  in  consequence  of  their  conduct. 

The  case  was  tried  before  Fitz  Gibbon,  L.J.  and 

(a)  Reported  by  0.  E.  Maldin,  Esq.,  R*rrUter-*t-L*w. 


a  special  jury  at  the  Belfast  Summer  Assizes  in 
1896,  when  the  jury  found  a  verdict  for  the  plain- 
tiff with  250Z.  damages. 

The  respondents  moved  to  set  aside  the  verdict 
on  the  ground  of  misdirection,  or  for  a  nonsuit, 
but  the  Queen's  Bench  Division  (Palles,  G3. 
dissenting)  refused  the  rule,  except  that  they 
reduced  the  damages  to  2002.,  and  their  judgment 
was  affirmed  by  the  Court  of  Appeal. 

W.  Martin  McOralh  (of  the  Irish  Bar),  and 
Vesey  Knox  appeared  for  the  appellant,  and 
argued  that  what  was  done  was  nothing  moire 
than  legitimate  trade  competition  within  the 
rules  laid  down  in  Mogul  Steamship  Company  v. 
McGregor,  Gow,  and  Co.  (66  L.  T.  Rep.  1;  (1892) 
A.  G.  25)  and  AUen  v.  Flood  (77  L.  T.  Rep.  717; 
(1898)  A.  G.  1),  which  was  decided  in  the  House 
of  Lords  after  the  trial  of  the  present  case. 
Further,  this  was  a  "  trade  dispute "  within  the 
meaning  of  the  Conspiracy  and  Protection  of 
Property  Act  1875. 

Haldane,  K.G.  and  F.  Watt,  for  the  respondent, 
maintained  that  the  Mogul  Steamship  case  and 
Allen  v.  Flood  were  distinguishable  on  the  facts, 
and  the  case  was  governed  by  the  decision  in 
Temperton  v.  Russell  (69  L  T.  Rep.  78 ;  (1893) 
1  Q.  B.  715).  The  Act  of  1875  does  not  affect 
civil  .proceedings,  but  only  deals  with  criminal 
proceedings. 

The  arguments,  and  the  authorities  relied  on, 
are  fully  set  out  in  the  judgments  of  their  Lord- 
ships. 

McGrath  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  5. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lord  Chancellor  (Halsbury). — My 
Lords :  In  this  case  the  plaintiff  has,  by  a  pro- 
perly-framed statement  of  claim,  complained  of 
the  defendants  and  proved  to  the  satisfaction  of 
a  jury  that  the  defendants  have  wrongfully  and 
maliciously  induced  customers  and  servants  to 
cease  to  deal  with  the  plaintiff ;  that  the  defen- 
dants did  this  in  pursuance  of  a  conspiracy 
formed  among  them ;  and  that  in  pursuance  of 
the  same  conspiracy  they  induced  servants  of  the 
plaintiff  not  to  continue  in  the  plaintiff's  employ- 
ment ;  and  that  all  this  was  done  with  malice  in 
order  to  injure  the  plaintiff;  and  that  it  did 
injure  the  plaintiff.  If  upon  these  facts  so  found 
the  plaintiff  could  have  no  remedy  against  those 
who  had  thus  injured  him,  it  could  hardly  be  said 
that  our  jurisprudence  was  that  of  a  civilised 
community.  Nor,  indeed,  do  I  understand  that 
any  one  has  doubted,  before  the  decision  in  AUen 
v.  Flood  (77  L.  T.  Rep.  717;  (1898)  A.  C.  1}  in 
this  House,  that  such  facts  would  have  established 
a  cause  of  action  against  the  defendants.  Now, 
before  discussing  the  case  of  AUen  v.  Flood  and 
what  was  decided  therein,  there  are  two  observa- 
tions of  a  general  character  which  I  wish  to  make ; 
and  one  is  to  repeat  what  I  have  very  often  said 
before — that  every  judgment  must  be  read  as 
applicable  to  the  particular  facts  proved  or 
assumed  to  be  proved,  since  the  generality  of  the 
expressions  which  may  be  found  there  are  not 
intended  to  be  expositions  of  the  whole  law,  but 
are  governed  and  qualified  by  the  particular  facts 
of  the  case  in  which  such  expressions  are  to  be 
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found.  The  other  is  that  a  case  is  only  an  autho- 
rity for  what  it  actually  decides.  I  entirely  deny 
that  it  can  be  quoted  for  a  proposition  that  may 
teem  to  follow  logically  from  it.  Such  a  mode  of 
reasoning  assumes  that  the  law  is  necessarily  a 
logical  code,  whereas  every  lawyer  must  acknow- 
ledge that  the  law  is  not  always  logical  at  all.  I 
think  that  the  application  of  these  two  proposi- 
tions renders  the  decision  of  this  case  perfectly 
plain,  notwithstanding  the  decision  in  the  case  of 
Men  v.  Flood.  Now,  the  hypothesis  of  fact  upon 
which  AUen  v.  Flood  was  decided  by  a  majority 
in  this  House  was  that  the  defendants  there 
neither  uttered  nor  carried  into  effect  any  threat 
at  all.  They  simply  warned  the  plaintiff's  em- 
ployer of  what  the  men  themselves  without  their 
persuasion  or  influence  had  themselves  determined 
to  do,  and  it  was  certainly  proved  that  no  resolu- 
tion of  the  trade  union  had  been  arrived  at,  and 
that  the  trade  union  official  had  no  authority 
himself  to  call  out  the  men,  which,  it  was  argued 
in  that  case,  was  the  threat  which  coerced  the 
employers  to  discharge  the  plaintiff.  It  was 
farther  an  element  in  the  decision  that  there  was 
no  case  of  conspiracy  or  even  of  combination. 
What  was  alleged  to  have  been  done  was  only  the 
independent  and  single  action  of  the  defendant, 
actuated  in  what  he  did  by  the  desire  to  express 
hia  own  views  in  favour  of  his  fellow  members. 
It  is  true  that  I  personally  did  not  believe  that  it 
was  the  true  view  of  the  facts,  but  as  I  have  said 
we  mnst  look  at  the  hypothesis  *of  fact  upon 
which  the  case  was  decided  by  the  majority  of 
those  who  took  part  in  the  decision.  In  my  view 
what  has  been  said  already  is  enough  to  decide 
this  case  without  going  further  into  the  facts  of 
AUen  v.  Flood,  but  I  cannot  forbear  accepting  with 
cordiality  the  statement  of  the  case  prepared  by 
two  of  your  Lordships — Lord  Brampton  and  Lord 
Lindley — with  great  care  and  precision.  Now,  in 
this  case  it  cannot  be  denied  that,  if  the  verdict 
stands,  there  was  a  conspiracy  and  threats  carried 
into  execution  so  that  loss  of  business  and  inter- 
ference with  the  plaintiff's  legal  rights  are  abun- 
dantly proved,  and  I  do  not  understand  that  the 
very  learned  judge  who  dissented  doubted  any  one 
of  the  propositions ;  but  his  view  was  grounded  on 
the  belief  that  Allen  v.  Flood  had  altered  the  law  in 
these  respects  and  made  that  lawful  which  would 
have  clearly  been  actionable  before  the  decision 
of  that  case.  For  the  reasons  which  I  have  given 
I  cannot  agree  with  that  conclusion.  I  do  not 
deny  that  if  some  of  the  observations  made  in 
that  caBe  have  to  be  pushed  to  their  logical  con- 
clusion it  would  be  very  difficult  to  resist  Palles, 
O.B/e  inflexible  logic;  but,  with  all  the  respect 
which  any  view  held  by  that  learned  judge  is 
entitled  to  command,  I  cannot  concur.  This  case 
u  distinguished  in  its  last  form  from  the  essen- 
tially important  facts  in  Allen  v.  Flood.  Rightly 
or  wrongly  the  theory  upon  which  judgment  was 
pronounced  in  that  case  is  one  whereby  the  pre- 
sent is  shown  to  be  one  which  the  majority  of 
jour  Lordships  would  have  held  to  be  a  case  of 
actionable  injury  inflicted  without  any  excuse 
whatever.  There  was  a  subordinate  question 
raised  which  I  must  not  pass  over.  It  is  sug- 
gested that  FitzGibbon,  L.  J.  did  not  put  all  the 
questions  which  were  necessary  to  raise  all  the 
points  which  the  learned  counsel  desired  to  argue. 
Now  I  think  the  charge  of  the  Lord  Justice 
absolutely  accurate,  and  when,  in  deference  to 


the  wishes  of  the  counsel  for  the  defendant, 
he  consented  to  put  such  questions  as  were 
then  desired,  it  would  be  intolerable  that  it 
should  be  made  afterwards  the  subject  of  com- 
plaint that  he  did  not  at  the  same  time  put 
other  questions  which  he  was  not  asked  to  nut 
at  all.  I  move  that  this  appeal  be  dismissed  with 
costs. 

Lord  Macnaghten  (read  by  Lord  Brampton). 
— My  Lords:  Notwithstanding  the  strong  lan- 
guage of  O'Brien,  J.  and  the  weighty  argument 
of  Palles,  O.B.,  I  cannot  help  thinking  that  the 
case  of  Allen  v.  Flood  (ubi  sup.)  has  very  little  to 
do  with  the  question  now  under  consideration. 
In  my  opinion  the  decision  in  Allen  v.  Flood  laid 
down  no  new  law.  It  simply  brushed  aside 
certain  dicta  which  were,  in  the  opinion  of  the 
majority,  contrary  to  principle,  and  unsupported 
by  authority.  Those  aicta  are  first  to  be  found 
in  the  judgment  delivered  by  Lord  Esher  (then 
Brett,  L.J.)  on  behalf  of  himself  and  Lord 
Selborne,  L.C.  in  Bowen  v.  Hall  (44  L.  T.  Bep. 
75;  6  Q.  B.  Div.  333).  They  were  repeated  by 
Lord  Esher,  M.R.  and  Lopes,  L  J.  in  Temperton 
v.  Russell  (69  L.  T.  Rep.  78;  (1893)  1  Q.  B  715) ; 
but  they  were  not,  I  think,  necessary  for  the  deci- 
sion in  either  case'.  They  did  form  the  ground  of 
the  decision  in  AUen  v.  Flood  in  its  earlier  stages. 
But  the  only  result  of  the  final  decision  in  that 
case  was  that  the  law  was  restored  to  the  condi- 
tion in  which  it  was  before  Lord  Eaher's  views 
in  Bowen  v.  Hall  and  Temperton  v.  Russell  were 
accepted  by  the  Court  of  Appeal.  In  fact 
I  think  that  the  headnote  to  Allen  v.  Flood  might 
well  have  run  in  these  words,  which  were  used  by 
Parke,  B.  in  giving  the  judgment  of  an  excep- 
tionally strong  court  nearly  half  a  century  ago  in 
Stevenson  v.  Newnham  (13  C.  B.  285) :  "  An  act 
which  does  not  amount  to  a  legal  injury  cannot 
be  actionable  because  it  is  done  with  a  bad  intent." 
That,  in  my  opinion,  is  the  sum  and  substance  of 
AUen  v.  Moody  if  you  eliminate  all  matters  of 
merely  passing  interest,  the  charge  of  the  learned 
judge,  the  findings  of  the  jury  (unintelligible,  I 
think,  without  a  careful  examination  of  the  evi- 
dence), and  the  discussion  of  the  evidence  itself  in 
the  two  aspects  in  which  it  was  presented  for  the 
consideration  of  this  House,  and  for  the  conside- 
ration of  the  judges  by  whom  the  House  was 
assisted.  The  case  which  is  really  brought  under 
review  on  this  appeal  is  Temperton  v.  Russell 
(ubi  sup.).  I  cannot  distinguish  that  case  from 
the  present  case.  The  facts  are  identical  in  sub- 
stance, and  the  grounds  of  decision  must  be  the 
same.  Now,  the  decision  in  Temperton  v.  Russell 
was  not  overruled  in  Allen  v.  Flood,  nor  is  the 
authority  of  Temperton  v.  Russell,  in  my  opinion, 
shaken  m  the  least  by  the  decision  in  Allen  v. 
Flood.  Disembarrassed  of  the  expressions  which 
Lord  Esher,  M.B.  unfortunately  used  in  giving 
judgment,  the  decision  in  Temperton  v.  Russell 
seems  to  me  to  stand  on  sure  ground.  So  far  from 
being  impugned  in  Allen  v.  Flood,  it  had,  I  think, 
the  approval  of  Lord  Watson,  whose  judgment 
seems  to  me  to  represent  the  joint  views  of  the 
majority  far  better  than  any  other  judgment 
delivered  in  the  case.  Lord  Watson  says  that  h<» 
did  not  think  it  necessary  to  notice  at  length 
Temperton  v.  Russell  because  it  was  to  his  mind 
"  very  doubtful  whether  in  that  case  there  was  any 
question  before  the  court  with  regard  to  the  effect 
of  the  animus  of  the  actor  in  making  that  unlawful 
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which  would  otherwise  have  been  lawful."  Then 
he  goes  on  to  say  :  "  The  only  findings  of  the  jury 
which  the  court  had  to  consider  were :  (1)  That  the 
defendants  had  maliciously  induced  certain  persons 
to  break  their  contracts  with  the  defendants ;  and 
(2)  that  the  defendants  had  maliciously  conspired 
to  induce,  and  had  thereby  induced,  certain 
persons  not  to  make  contracts  with  the  plaintiffs. 
There  having  been  undisputed  breaches  of 
contract  by  the  persons  found  to  have  been 
induced,  the  first  of  these  findings  raised  the 
same  question  which  was  disposed  of  in 
Lumley  v.  Gye  (2  £.  &  B.  216).  According  to 
the  second  finding,  the  persons  induced  merely 
refused  to  make  contracts,  which  was  not  a  legal 
wrong  on  their  part;  but  the  defendants  who 
induced  were  found  to  have  accomplished  their 
object,  to  the  injury  of  the  plaintiffs,  by  means 
of  unlawful  conspiracy,  a  clear  ground  of  liability 
according  to  Lumley  v.  Gye  if,  as  the  court  held, 
there  was  evidence  to  prove  it."  It  must  be 
admitted,  I  think,  that  the  second  reference  to 
Lumley  v.  Gye  in  the  passage  which  I  have  just 
•quoted  is  a  slip,  a  rare,  if  not  an  unexampled, 
occurrence  in  a  judgment  of  Lord  Watson's.  I 
cannot  see  that  Lumley  v.  Gye  has  any  bearing 
on  the  question  of  conspiracy.  But  I  do  not 
think  that  the  slip  (if  it  be  a  slip)  impairs  the 
effect  of  what  Lord  Watson  said.  Obviously  he 
thought  that  there  was  authority  for  the  pro- 
position that  a  conspiracy  to  injure  mav  give  rise 
to  civil  liability.  There  is  authority  for  that 
proposition ;  but  even  if  there  were  none  to  be 
found,  Lord  Watson's  view  that  the  proposition 
was  supported  by  authority  is,  I  think,  of  con- 
siderable weight.  Precisely  the  same  questions 
arise  in  this  case  as  arose  in  Temperton  v.  BusseU. 
The  answers,  I  think,  must  depend  upon  precisely 
the  same  considerations.  Was  Lumley  v.  Gye 
rightly  decided  P  I  think  that  it  was.  Lumley  v. 
Gye  was  much  considered  in  AUen  v.  Flood.  But 
as  it  was  not  directly  in  question,  some  of  your 
Lordships  thought  it  better  to  suspend  your 
judgment.  In  this  case  the  question  arises 
directly,  and  it  is  necessary  to  express  an  opinion 
on  the  point.  Speaking  for  myself,  I  have  no 
hesitation  in  saying  that  I  think  the  decision 
right,  not  on  the  ground  of  malicious  intention — 
that  was  not,  I  think,  the  gist  of  the  action — but 
on  the  ground  that  a  violation  of  legal  right 
-committed  knowingly  is  a  cause  of  action,  and 
that  it  is  a  violation  of  right  to  interfere  with 
•contractual  relations  recognised  by  law,  if  there 
be  no  justification  for  the  interference.  The  only 
other  question  is  this:  Does  a  conspiracy  to 
injure,  if  there  be  damage,  give  rise  to  civil 
liability  P  It  seems  to  me  that  there  is  authority 
for  that  proposition,  and  that  it  is  founded  in 
good  sense.  Gregory  v.  Brunswick  (6  M.  &  G. 
205)  is  one  authority,  and  there  are  others. 
There  are  valuable  observations  on  the  subject 
in  Erie,  J.'s  charges  to  the  jury  in  Beg.  v. 
Duffield  (5  Cox  C.  C.  404)  and  Beg.  v.  Rowlands 
<5  Cox  G.  G.  436).  Those  were  cases  of  trade 
union  outrages,  but  the  observations  to  which  I 
refer  were  not  confined  to  exploded  doctrines  in 
regard  to  restraint  of  trade.  There  are  also 
weighty  observations  to  be  found  in  the  charge 
delivered  by  Fitzgerald,  J.  in  Beg.  v.  ParneU  (14 
<3ox  C.  0.  508).  That  a  conspiracy  to  injure,  an 
oppressive  combination,  differs  widely  from  an 
invasion  of  civil  rights  by  a  single  individual 


cannot  be  doubted.  I  agree  with  the  remarks  of 
Bowen,  L.J.  and  Lord  Bramwell  and  Lord  Hannen 
in  Mogul  Steamship  Company  v.  McGregor,  Gow, 
and  Co.  (61  L.  T.  Rep.  820;  23  Q.  B.  Div.598; 
66  L.  T.  Rep.  1 ;  (1892)  A.  G.  25).  A  man  may 
resist  without  much  difficulty  the  wrongful  act  of 
an  individual  In  repelling  it  he  would  probably 
have  at  least  the  moral  support  of  his  friends  and 
neighbours ;  but  it  is  a  very  different  thing,  as 
Fitzgerald,  J.  observes,  when  one  man  has  to 
defend  himself  against  many  combined  to  do  him 
wrong.  I  have  only  to  add  that  I  agree  generally 
with  the  judgments  delivered  in  the  courts 
below,  and  particularly  with  the  judgment  of 
Andrews,  J.  in  the  Queen's  Bench,  and  the 
judgment  of  Holmes,  L.J.  in  the  Court  of  Appeal. 
I  do  not  think  that  the  acts  done  by  the  defen- 
dants were  done  "  in  contemplation  or  furtherance 
of  a  trade  dispute  between  employers  and  work- 
men." So  far  as  I  can  see  there  was  no  trade 
dispute  at  alL  Leathern  had  no  dispute  with  his 
men.  They  had  no  quarrel  with  him.  For  his 
part  he  was  quite  willing  that  all  his  men 
should  join  the  union.  He  offered  to  pay  all 
their  fines  and  entrance  money.  What  he  did 
object  to  was  a  cruel  punishment  which  it  was  pro- 
posed to  inflict  on  some  of  his  men  for  not  having 
joined  the  union  Booner.  There  was  certainly  no 
trade  dispute  in  the  case  of  Munoe.  But  the 
defendants  conspired  to  do  harm  to  Munoe  in 
order  to  compel  him  to  do  harm  to  Leathern,  and 
so  enable  them  to  wreak  their  vengeance  upon 
Leathem's  servants  who  were  not  members  of  the 
union.  I  also  think  that  the  provision  in  the 
Conspiracy  and  Protection  of  Property  Act 
1875,  which  says  that  in  certain  cases  an  agree- 
ment or  combination  is  not  be  "  indictable  as  a 
conspiracy,"  has  nothing  to  do  with  civil  reme- 
dies. 

Lord  Shand  (read  by  Lord  Davey).— My 
Lords:  After  the  able  and  full  opinions  of  the 
learned  judges  of  the  Court  of  Appeal  in 
Ireland,  holding  that  the  verdict  and  judgment 
for  the  plaintiff  ought  to  stand,  the  grounds  of 
my  opinion  that  this  judgment  ought  to  be 
affirmed,  and  the  appeal  dismissed,  may  #  be 
shortly  stated.  I  refrain  from  any  detailed 
reference  to  the  numerous  cases  cited  in  the 
argument.  These  have  been  considered  and  dis- 
cussed by  the  judges  of  the  Court  of  Appeal,  and 
I  concur  in  the  reasoning  of  the  majority  of  their 
Lordships,  and  they  have  been  already  dealt  with 
in  my  judgment  in  the  case  of  AUen  v.  Flood.  In 
that  case  I  expressed  my  opinion  that  while  a 
combination  of  different  persons  in  pursuit  of  a 
trade  object  was  lawful,  although  resulting  in  such 
injury  to  others  as  may  be  caused  by  legitimate 
competition  in  labour,  yet  that  a  combination  for 
no  such  object,  but  in  pursuit  merely  of  a  malicious 
purpose  to  injure  another,  would  be  clearly  un- 
lawful ;  and,  having  considered  the  arguments 
in  this  case,  my  opinion  has  only  been  confirmed. 
The  learned  Lord  Justice  before  whom  the 
case  was  tried  told  the  jury  with  reference  to  the 
words  "  wrongfully  and  maliciously  "  in  the  first 
question  that  the  questions  to  be  answered  by 
them  were  only  matters  of  fact  to  be  determined 
on  the  evidence,  and  in  particular  involved  the 
question  whether  the  intention  of  the  defendants 
was  to  injure  the  plaintiff  in  his  trade,  as  dis- 
tinguished from  the  intention  of  legitimately 
advancing    their   own   interests.     The   verdict 
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affirms  that  this  was  the  fact,  for  after  the 
direction  of  the  learned  judge  no  other  interpre- 
tation can  be  given  to  the  finding  that  the  acts 
were  done  by  the  defendants  "wrongfully  and 
maliciously."  This  being  clearly  so,  the  question 
now  raised  is  whether  in  consequence  of  the 
decision  of  thiB  House  in  Allen  v.  Flood,  and 
of  the  grounds  on  which  that  case  was  decided, 
it  is  now  the  law  that  where  the  acts  com- 
plained of  are  in  pursuance  of  a  combination 
or  conspiracy  to  injure  or  ruin  another,  and  not 
to  advance  the  parties'  own  trade  interests,  and 
injury  has  resulted,  no  action  will  lie ;  or,  to  put 
the  question  in  a  popular  form,  whether  the 
decision  in  Allen  v.  Flood  has  made  boycotting 
lawful  p  Apart  from  the  decision  in  that  case  the 
judgment  of  the  learned  judges  in  Ireland  would 
bare  been  unanimous  in  affirming  the  principle  to 
which  FitzGibbon,  L.J.  gave  effect.  The  general 
law  cannot,  I  think,  be  more  happily  stated  than 
in  the  passage  from  the  judgment  of  Bowen,  L.J. 
in  the  Mogul  case  (61  L.  T.  Rep.  820;  23  Q.  B. 
Div.  598),  which  was  quoted  by  Lord  Hakbury, 
L.O.,  with  an  expression  of  his  strong  approval,  in 
AUen  v.  Flood.  The  Lord  Chancellor  there  said : 
"  I  can  desire  no  more  apt  exposition  of  the  law 
than  that  which  is  contained  in  Bowen,  L.J.'s 
admirably  reasoned  judgment  in  the  Mogul  case 
in  the  Court  of  Appeal,'*  which  he  then  quotes, 
as  follows:  "Intimidation,  obstruction,  and 
molestation  are  forbidden ;  so  is  the  intentional 
procurement  of  the  violation  of  individual  rights, 
contractual  or  other,  assuming  always  that  there 
is  no  just  cause  for  it.  The  intentional  driving 
away  of  customers  by  show  of  violence  (Tarleton  v. 
McGawley,  1  Peake  N.  P.  270) ;  the  obstruction 
of  actors  on  the  stage  by  preconcerted  hissing 
(Clifford  v.  Brandon,  2  Camp.  358;  Gregory  v. 
Brunswick,  6  M.  A  G.  205) ;  the  disturbance  of 
wildfowl  in  decoys  by  the  firing  of  guns  (Carring- 
ion  v.  Taylor,  11  East,  571,  an&Keeble  v.  Hickerin- 
gill,  11  Bast,  573,  n ;  11  Mod.  74,  130) ;  the 
impeding  or  threatening  servants  or  workmen 
{Garret  v.  Taylor,  Cro.  Jac.  567);  the  inducing 
persons  under  personal  contracts  to  break  their 
contracts  (Bowen  v.  Hall,  44  L.  T.  Rep.  75;  6 
Q.  B.  Div.  333 ;  and  Lumley  v.  Gye,  2  E.  and  B. 
216),  are  all  instances  of  such  forbidden  Acts." 
The  Lord  Chancellor  also  spoke  with  approval,  as 
I  should  certainly  do,  of  the  views  to  a  similar 
effect  stated  by  Erie,  J.  in  his  work  on  trade 
unions.  It  may  be  that  in  certain  cases 
the  object  of  inflicting  injury  and  success  in 
that  object  require  combination  or  conspiracy 
with  others  in  order  to  be  effectual.  That 
was  not  so  in  all  the  cases  enumerated  by  Bowen, 
LJ.,  but  no  question  on  that  point  arises  in  the 
circumstances  of  this  particular  case,  for,  accord- 
ing to  the  verdict  of  the  jury,  the  defendants  by 
combined  action  wrongfully  and  maliciously 
induced  a  number  of  persons  to  refrain  from 
dealing  with  the  plaintiff.  That  is  sufficient  for 
the  decision  of  the  case,  although  in  my  opinion 
it  is  further  proved  that  they  succeeded  in  induc- 
ing a  servant  and  a  customer  of  the  plaintiff  to 
break  existing  contracts  with  him.  On  the  whole, 
it  seems  to  me  clear  that  the  defendants  were 
guilty  of  unlawful  acts  unless  the  judgment  in 
the  case  of  Allen  v.  Flood  has  introduced  a  change 
which  has  rendered  such  acts  Lawful.  As  to  the 
vital  distinction  between  AUen  v.  Flood  and  the 
present  case,  it  may  be  stated  in  a  single  sentence. 
Mag.  Cab.— Vol.  XX 


In  Allen  v.  Flood  the  purpose  of  the  defendant 
was  by  the  acts  complained  of  to  promote  his 
own  trade  interest,  which  he  was  held  entitled  to 
do,  although  it  was  injurious  to  his  competitors ; 
whereas  in  the  present  case,  while  it  is  clear  that 
there  was  combination,  the  purpose  of  the  defen- 
dants was  "  to  injure  the  plaintiff  in  his  trade  as 
distinguished  from  the  intention  of  legitimately 
advancing  their  own  interests."  It  is  unneces- 
sary to  quote  from  the  judgments  of  the  majority 
of  the  learned  judges  in  Allen  v.  Flood  to  show 
their  opinions  on  the  importance  of  this  essen- 
tial point.  Lord  Hersohell,  for  example,  said: 
"  The  object  which  the  defendant  and  those  whom 
he  represented  had  in  view  throughout  was  what 
thev  believed  to  be  the  interest  of  the  class  to 
which  they  belonged;  the  step  taken  was  a 
means  to  that  end  " ;  and  the  other  Lords  in  the 
majority  expressed  themselves  to  a  similar  effect. 
For  myself,  what  I  said  was  this  :  "  If  anything 
is  dear  on  the  evidence  it  seems  to  me  to  be  this, 
that  the  defendant  was  bent,  and  bent  exclusively, 
on  the  object  of  furthering  the  interests  of  those 
whom  he  represented  in  all  that  he  did,  that  this 
was  hiB  motive  of  action,  and  not  a  desire,  to  use 
the  words  of  the  learned  judge, '  to  do  mischief  to 
the  plaintiffs  in  their  lawful  calling.'  The  case 
was  one  of  competition  in  labour,  which  in  my 
opinion  is  in  all  respects  analogous  to  competi- 
tion in  trade,  and  the  same  principles  must  apply 
to  it."  The  ground  of  judgment  of  the  majority 
of  the  House,  however  varied  in  expression  by 
their  Lordships,  was,  as  it  appears  to  me,  that 
Allen,  in  what  ne  said  and  did,  was  only  exercising 
the  right  of  himself  and  his  fellow-workmen  as 
competitors  in  the  labour  market,  and  the  effect 
of  injury  thus  caused  to  others  from  such  com- 
petition, which  was  legitimate,  was  not  a  legal 
wrong.  It  is  only  necessary  to  add  that  tne 
defendants  here  have  no  such  defence  as  legiti- 
mate trade  competition.  Their  acts  were  wrongful 
and  malicious  in  the  sense  found  by  the  jury — 
that  is  to  say,  they  acted  by  conspiracy,  not  for 
any  purpose  of  advancing  their  own  interests  as 
workmen,  but  for  the  sole  purpose  of  injuring  the 
plaintiff  in  his  trade.  I  am  of  opinion  that  the 
law  prohibits  such  acts  as  unjustifiable  and 
illegal ;  that  by  so  acting  the  defendants  were 
guilty  of  a  clear  violation  of  the  rights  of  the 
plaintiff,  with  the  result  of  causing  serious 
lniurv  to  him;  and  that  the  case  of  Allen  v. 
Flood  as  a  case  of  legitimate  competition  in  the 
labour  market  is  essentially  different,  and  gives 
no  ground  for  the  defendants'  argument.  I 
concur  in  holding  that  there  is  not  sufficient 
ground  for  disturbing  the  verdict  on  the  question 
of  damages,  and  in  holding  that  the  special  pro- 
vision of  sect.  3  of  the  Conspiracy  and  Protection 
of  Property  Act  1875  has  no  application  to  the 
circumstances  of  this  case. 

Lord  Bbampton. — My  Lords :  This  case  now 
awaiting  final  judgment  is  one  which,  looked  at 
simply  as  affecting  the  parties  to  it,  is  of  no 
serious  pecuniary  concern,  but  it  involves  never- 
theless questions  of  widespread  importance  to 
every  trader,  and  to  every  employer  and  servant 
engaged  in  trade.  The  action  was  originally 
brought  in  the  High  Court  in  Ireland  by  Henry 
Leathern,  the  respondent,  as  plaintiff,  against 
Joseph  Quinn  (the  sole  appellant)  and  four  other 
persons—John  Craig  (now  dead),  John  Davey, 
Henry  Dornan,  and  Robert  Shaw,  as  defendants, 
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to  recover  damages  for  a  wrongful  interference 
with  the  plaintiffs  business  of  a  butcher  at 
Lisburn,  a  few  miles  from  Belfast.  For  upwards 
of  twenty  years  before  July  1895,  Leathern  had 
carried  on  business  in  Lisbnrn,  having  as  one  of 
his  constant  customers  Andrew  Munoe  (now  also 
dead),  who  kept  a  butcher's  shop  at  Belfast,  to 
whom  he  supplied  weekly  20Z.  or  30Z.  worth  of  the 
best  meat;  and  he  had  in  his  employment  as 
assistants  several  men  at  weekly  wages.  In  Feb. 
1893,  a  trade  union  society  was  registered  under 
the  Trade  Union  Acts  1871  and  1876,  by  the  name 
of  "The  Belfast  Journeymen  Butchers  and 
Assistants'  Association."  Of  this  society  Craig 
was  president,  Quinn  treasurer,  and  Davey  secre- 
tary; they  were  original  members;  the  other 
defendants,  Dornan  and  Shaw,  joined  subse- 
quently as  mere  ordinary  members.  Leathern 
was  not  a  member,  nor  were  any  of  his  assistants. 
The  members  of  the  society  amongst  themselves 
soon  adopted  an  unregistered  rule  that  they  would 
not  work  with  non-union  men,  nor  would  they  cut 
up  meat  that  came  from  a  place  where  non-union 
hands  were  employed ;  but  there  was  no  evidence 
that,  prior  to  July  1895,  this  had  been  productive 
of  any  conflict  between  Leathem's  men  and  the 
union.  Early  in  that  month,  however,  Leathern, 
on  the  invitation  of  Davey,  attended  a  meeting  of 
the  society  held  at  Lisburn.  All  the  defendants 
were  there.  Leathern  had  at  that  time  among  his 
assistants  a  man  named  Robert  Dickie,  a  family 
man,  with  young  children  dependent  upon  him ; 
this  man  had  been  in  his  employ  for  ten  years ; 
he  was  desirous  of  keeping  him  and  all  the  others 
employed  by  him  in  his  service,  but  still  of  doing 
anything  in  reason  to  conciliate  the  society.  But 
I  had  better  let  him  tell  his  account  of  this  meeting 
in  his  own  words,  as  he  told  it  to  the  jury.  "I 
said  that  I  came  on  behalf  of  my  men,  and  was 
ready  to  pay  all  fines,  debts,  and  demands  against 
them ;  and  I  asked  to  have  them  admitted  to  the 
society.  The  defendant  Shaw  got  up  and  objected 
to  their  being  allowed  to  work  on,  and  to  their 
admission,  and  said  that  my  men  should  be  put 
out  of  my  employment,  and  could  not  be  admitted, 
and  should  walk  the  streets  for  twelve  months.  I 
said  it  was  a  hard  case  to  make  a  man  walk  the 
streets  with  nine  small  children,  and  I  would  not 
submit  to  it.  Shaw  moved  a  resolution  that  my 
assistants  should  be  called  out;  a  man  named 
Morgan  seconded  the  resolution,  and  it  was  carried. 
Craig  was  in  the  chair ;  1  was  sitting  beside  him. 
He  said  there  were  some  otherB  there  that  would 
suit  me  as  well.  He  picked  them  out,  and  they 
said  they  could  work  for  me.  I  said  they  were 
not  suitable  for  my  business,  and  1  would  keep  the 
men  I  had.  They  said  I  had  to  take  them.  1  said 
I  would  not  put  out  my  men.  Craig  then  spoke, 
and  told  me  my  meat  would  be  stopped  in  Andrew 
Munce's  if  I  would  not  comply  with  their  wishes." 
The  chairman  spoke  truly ;  for,  on  the  6th  Sept., 
the  secretary  of  the  society  wrote  to  Leathern, 
asking  "whether  he  had  made  up  his  mind  to 
continue  to  employ  non-union  labour,"  adding, 
"  If  you  continue  as  at  present  our  society  will 
be  obliged  to  adopt  extreme  measures  in  your 
case."  He  wrote  also  to  Mr.  Munce  on  the  13th 
Sept.  stating  that  a  deputation  had  been  appointed 
to  wait  upon  him  to  come  to  a  decision  in  regard 
to  his  purchase  of  meat  from  Leathern  and  Sons, 
as  they  were  anxious  to  have  a  settlement  at 
once.     To  this  letter  Mr.  Munce  sent,  on  the 


14th  Sept.  a  very  sensible  reply,  "It  is  quite 
out  of  my  province  to  interfere  with  the  liberty 
of  any  man.  But  why  refer  to  me  in  the  matter  P 
I  do  not  think  it  fair  for  you  to  come  at  me, 
seeing  it  appears  to  be  the  Messrs.  Leathern 
that  you  wish  to  interfere  with."  A  deputation, 
which  included  Craig,  Quinn,  Shaw,  and  Dornan, 
had  an  interview  with  a  son  of  Mr.  JL  Munce,  and 
on  the  17th  Sept.  he  wrote  to  the  secretary  the 
reply  of  his  father,  "  that  he  could  not  interfere 
to  bring  pressure  to  bear  on  Mr.  Leathern  to 
employ  none  but  society  men  by  refusing  to  pur- 
chase meat  from  him,  as  that  would  be  outside 
his  province  and  interfering  with  the  liberty  of 
another  man."  The  18th  Sept.  brought  a  definite: 
announcement  from  the  secretary  to  Mr.  Munosv 
that  having  failed  to  make  a  satisfactory  arrange- 
ment with  Mr.  Leathern,  they  had  no  other 
alternative  but  to  instruct  his  (Munce's)  empleyts 
"to  cease  work  immediately  Leathem's  beef: 
arrives."  Thereupon  Mr.  Munce  was  constrainedl 
to  send  to  Leathern  on  the  20th  Sept.  a  telegram:: 
"  Unless  you  arrange  with  society  you  need  nob 
send  any  beef  this  week,  as  men  are  ordered  to 
quit  work."  On  and  from  that  day  Munce  took 
no  more  meat  from  Leathern,  to  his  substantial 
loss.  Another  mode  adopted  by  several  of  the 
defendants  with  a  view  to  prevent  persons  from 
dealing  with  Leathern  was  the  publication  through- 
out the  district  of  Lisburn  of  "  black  lists,"  con- 
taining and  holding  up  to  odium  not  only  bis 
name,  Dut  the  names  of  persons  who  dealt  with 
him,  as  a  warning  to  those  persons  that  if 
they  wished  their  names  to  be  removed  from  the 
lists  they  must  have  no  more  dealings  with  him 
or  any  other  non-society  shops.  Amongst  others, 
a  man  named  McBride,  a  customer  of  Leathern, 
was  operated  on  by  this  mode,  and  ceased  to  deal 
with  him ;  attempts  were  also  made  by  means  of 
such  lists  to  induce  two  other  men  named 
Davis  and  Hastings.  With  the  object  of  farther 
inconveniencing  Leathern  in  his  trade,  two  of  hi* 
weekly  servants,  Bice  and  McDonnell,  who  had 
been  non-union  men,  were  somehow  or  other 
induced  to  join  the  society  and  to  auit  their 
service  with  Leathern ;  it  is  true  that  tney  gave- 
due  notice  of  their  intention  to  do  bo,  and  as. 
regards  them,  therefore,  no  separate  cause  of 
action  could  be  maintained.  But  after  they  hadl 
left  their  service  they  were  paid  by  the  society 
during  the  time  that  they  were  out  of  work  weekly 
sums  of  money  as  compensation  for  the  wages 
which  they  would  have  earned  with  Leathern.  As 
regards  the  assistant,  Robert  Dickie,  he  left  his 
service  without  any  notice  in  the  middle  of  a  week, 
and  so  broke  his  contract  with  his  employers,  and 
there  was  evidence  that  he  was  induced  to  do  sov 
through  the  influence  of  the  defendants,  for 
Dickie's  evidence  at  the  trial  was  that  he  was- 
brought  out  of  Leathem's  shop  by  Bice  to  a». 
meeting  of  the  society  in  a  room  over  the  defen- 
dant Dornan'8  shop ;  that  Shaw  (another  defen- 
dant) was  there ;  that  they  wanted  him  to  leave 
Leathern  because  the  rest  were  out,  and  promised  to 
pay  him  what  he  had  from  Leathern;  that  he  left 
and  was  paid  by  Rice  for  the  society  and  was  then 
in  Dornan's  service.  The  case  came  on  for  trial 
at  the  Belfast  Assizes  in  July  1896,  before 
FitzGibbon,  L.J.  and  a  special  jury.  The  plead- 
ings charged  in  the  first  four  counts  as  separate 
causes  of  action — (1)  the  procuring  Munce  to 
break  contracts  he  had  made   with   Leathern  » 


MAGISTRATES1  OASES. 


815 


H.  of  L.] 


Quinn  v.  Lbathbm. 


[H.  of  L. 


(2)  the  publication  by  the  defendants  of  "  black 
lists " ;  (3)  the  intimidation  of  Munce  and  other 
persons  to  break  their  contracts;  and  (4)  the 
coercion  of  Dickie  and  other  servants  to  leave  the 
service  of  the  plaintiff.  Each  of  these  counts 
alleged  that  the  acts  complained  of  were  done 
"  wrongfully  and  maliciously,  and  with  intent  to 
injure  the  plaintiff,  and  to  occasion  him  and  have 
occasioned  him  actual  loss,  iniury,  and  damage." 
The  fifth  and  last  count  charged  also  as  a 
separate  cause  of  action,  that  the  defendants 
unlawfully  and  maliciously  conspired  together, 
and  with  others,  to  do  the  various  acts  complained 
of  in  the  previous  counts,  with  intent  to  injure  the 
plaintiff  and  his  trade  and  business,  and  that  by 
reason  of  the  conspiracy  he  was  injured  and 
damaged  in  his  trade.  Damages  and  an  injunc- 
tion were  claimed.  At  the  conclusion  of  the 
evidence,  Mr.  O'Shaugnessy,  Q.C.,  for  the  defen- 
dants, submitted  that  they  were  entitled  to  a  non- 
suit upon  the  grounds  that  there  was  no  evidence 
of  a  contract  between  Munce  and  Leathern,  nor  of 
any  pecuniary  damage  to  the  plaintiff  by  reason 
of  the  acts  of  the  defendants,  and  the  acts  of  the 
defendants  were  legitimate.  The  learned  Lord 
Justice  refused  to  nonsuit.  He  left,  in  oompli- 
anoe  with  the  wishes  of  the  defendants*  counsel, 
the  three  following  questions  to  the  jury: 
(1)  Did  the  defendants,  or  any  of  them, 
wrongfully  and  maliciously  induce  the  customers 
or  servants  of  the  plaintiff  named  in  the  evidence 
to  refuse  to  deal  with  the  plaintiff  P  (2)  Did  the 
defendants,  or  any  two  or  more  of  them, 
maliciously  conspire  to  induce  the  plaintiff's 
customers  or  servants  named  in  the  evidence,  or 
any  of  them,  not  to  deal  with  the  plaintiff  or  not 
to  continue  in  his  employment,  and  were  such 
persons  so  induced  not  to  do  so  P  (3)  Did  the 
defendants  Davey,  Dornan,  and  Shaw,  or  any  of 
them,  publish  the  "  black  list "  with  intent  to 
injure  the  plaintiff  in  his  business,  and,  if  so,  did 
the  publication  so  injure  him  P  The  jury 
answered  each  of  these  questions  in  the  affirma- 
tive, and  assessed  the  damages  against  all  the 
defendants  at  2007.,  and  with  regard  to  the  third 

Jnestion  they  found  against  the  defendants 
>ornan,  Davey,  and  Shaw,  with  an  additional 
50L  as  damages  against  them  only.  Judgment 
was  given  in  accordance  with  that  verdict.  The 
defendants  appealed,  but  the  appeal  was  dismissed 
except  that  the  damages  were  disallowed  in 
respect  of  the  third  question.  FitzGibbon,  L.J., 
rightly  I  think,  refused  to  nonsuit.  For  there 
was  clearly  evidence  for  the  consideration  of  the 
jury  upon  one  or  more  of  (I  think  upon  all)  the 
causes  of  action.  I  need  not  discuss  that  point 
farther,  for  it  was  practically  disposed  of  during 
the  argument  before  this  House.  No  evidence 
was  called  for  the  defendants.  From  a  careful 
perusal  of  the  learned  Lord  Justice's  own  notes  and 
memoranda,  I  am  satisfied  that  every  indulgence 
that  could  have  been  reasonably  given  to  the 
learned  counsel  in  presenting  his  case  to  the  jury 
was  allowed  him,  and  I  am  satisfied  that  he  must 
be  taken  to  have  acquiesced  in  the  form  in  which 
the  questions  submitted  for  the  consideration  of 
the  jury  were  left  to  them,  even  though  it  might 
otherwise  have  been  open  to  criticism.  Alter 
commenting  upon  the  evidence  relied  upon  by  the 
plaintiff  as  proof  of  actionable  misconduct,  the 
judge  told  the  jury  that  they  had  to  consider 
whether  the  conduct  and  actions  of  the  defen- 


dants went  beyond  the  limits  which  would  not  be 
actionable — namely,  securing  or  advancing  their 
own  interests  or  those  of  their  trade  by  reason- 
able means,  including  lawful  combination,  or 
whether  their  acts  as  proved  were  intended  and 
calculated  to  injure  the  plaintiff  in  his  trade 
through  a  combination,  and  with  a  common 
purpose  to  prevent  the  free  action  of  his  customers 
and  servants  in  dealing  with  him,  and  with  the 
effect  of  actually  injuring  him,  as  distinguished 
from  acts  legitimately  done  to  secure  or  advance 
their  own  interests;  that  acts  done  with  the 
object  of  increasing  the  profits  or  raising  the 
wages  of  any  combination  of  persons,  such  as  the 
society  to  which  the  defendants  belonged,  by 
reasonable  and  legitimate  means  were  perfectly 
lawful  and  were  not  actionable,  so  long  as  no 
wrongful  act  was  maliciously — that  is  to  say,  in- 
tentionally— done  to  injure  a  third  party.  To 
constitute  such  a  wrongful  act  for  the  purposes 
of  this  case,  he  told  the  jury  that  they  must  be 
satisfied  that  there  had  been  a  conspiracy,  a 
common  intention  and  a  combination  on  the  part 
of  the  defendants  to  injure  the  plaintiff  in  his 
business,  and  that  acts  must  be  proved  to  have 
been  done  by  the  defendants  in  furtherance  of 
that  intention,  which  had  inflicted  actual  money 
loss  upon  the  plaintiff  in  his  trade.  And  having 
so  told  the  jury,  he  proposed  to  put  to  them  as 
the  question  which  they  had  to  try  upon  the 
evidence,  whether  the  acts  of  the  defendants  were 
or  were  not  in  that  sense  actionable  P  I  have 
thought  it  right  to  follow  as  nearly  as  possible 
the  language  of  the  Lord  Justice,  for  that  charge 
was  delivered  before  Allen  v.  Flood  was  decided 
in  this  House,  and  in  substance  I  think  that  it 
was  correct,  having  regard  to  the  particular  case. 
In  some  respects  it  seems  to  me  a  little  too 
favourable  to  the  defendants.  The  defendants' 
counsel  made  four  objections  to  the  summing  up. 
The  first  two — viz.,  that  the  judge  had  given  no 
definition  of  damage,  and  that  he  had  told  the 
jury  that  the  liability  of  the  defendants  depended 
on  a  question  of  law — were  conclusively  answered 
in  the  summing  up.  The  third  objection  was 
that  the  question  relating  to  the  black  list  should 
be  separately  left  to  the  jury.  It  was  then  so 
left,  and  as  to  that  the  judge  directed  them  that 
there  was  not  sufficient  evidence  to  connect  Quinn 
and  Craig  with  the  black  lists.  By  this,  I  take 
it,  he  meant  not  as  an  independent  cause  of 
action,  there  being,  in  fact,  no  evidence  of  their 
personal  participation  in  the  publication  of  these 
lists.  But  that  left  them  still  affected  by  them 
as  overt  acts  of  conspiracy,  for  each  of  which 
every  one  of  the  conspirators  was  liable,  and  the 
evidence  touching  the  black  lists  iB  beyond  ques- 
tion admissible  under  the  conspiracy  count.  The 
fourth  objection  was  that  there  was  no  evidence 
of  any  binding  contract  having  been  broken 
through  the  action  of  the  defendants,  but  the 
judge  then  declined  to  withdraw  the  question  of 
contract  from  the  jury,  and  I  think  rightly.  And, 
at  a  later  stage,  after  the  whole  matter  had  been 
disposed  of  under  the  conspiracy  count,  he  rightly 
refrained  from  putting  the  question  at  all,  because 
it  had  become  unnecessary.  The  single  general 
question  at  first  proposed  by  the  judge  was  finally 
divided  into  three  separate  questions— (1)  Did  the 
defendants  or  any  of  them  wrongfully  and  mali- 
ciously induce  the  customers  or  servants  of  the 
plaintiff  to  refuse  to  deal  with  him  P      (2)  Did 
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the  defendants  or  any  two  or  more  of  them 
maliciously  conspire  to  induce  the  customers  or 
servants  named  in  the  evidence,  or  any  of  them, 
not  to  deal  with  the  plaintiff,  or  not  to  continue 
in  his  employment;  and  were  such  persons  so 
induced  not  to  do  so  P  (3)  Did  the  defendants 
Davy,  Dorman,  and  Shaw,  or  any  of  them,  publish 
the  "  black  list "  with  intent  to  injure  the  plaintiff 
in  his  business,  and  if  so,  did  the  publication 
injure  him  P  The  jury  answered  each  of  these 
questions  in  the  affirmative.  Rightly  under- 
stood, I  think  that  the  judgment  in  Allen  v. 
Flood  is  inapplicable.  But  in  order  to  properly 
appreciate  it,  it  is  essential  to  ascertain  what 
were  the  material  facts  assumed  to  exist  by  their 
Lordships  who  assented  to  that  judgment,  and 
what  were  the  principles  of  law  applied  by  them 
to  those  facts.  This  necessity  will  be  more 
apparent  when  it  is  realised  that  unanimity  of 
opinion  as  to  the  facts  certainly  did  not  prevail, 
and  that  the  judges  who  were  called  on  to  render 
assistance  to  the  House  were  given  one  simple 
question  only  —  viz.,  "  Assuming  the  evidence 
given  by  the  plaintiff's  witnesses  to  be  correct, 
was  there  any  evidence  of  a  cause  of  action  fit  to 
be  left  to  the  jury  P "  The  evidence  of  the 
plaintiff's  witnesses  handed  to  the  judges  most 
certainly  did  not  altogether  coincide  with  some 
very  material  facts  assumed  by  their  Lordships. 
This  would  account  for  the  variance  in  the  views 
expressed  as  to  the  legal  rights  and  alleged 
wrongful  acts  of  the  parties.  It  would  be  an 
endless  task  to  endeavour  to  reconcile  all  these 
differences  of  fact  and  opinion.  I  will  therefore 
not  make  the  attempt,  borne  of  this  confusion 
arose,  no  doubt,  from  the  course  taken,  rightly  or 
wrongly,  at  the  trial.  Then  all  questions  of 
conspiracy,  intimidation,  coercion,  or  breach  of 
contract  were  withdrawn  from  the  jury,  the 
only  matters  of  fact  found  by  them  being 
that  Allen  maliciously  induced  the  Glengafl 
Company  to  discharge  Flood  and  Taylor  from 
their  employment,  and  not  to  engage  them 
again,  and  that  each  plaintiff  had  suffered  201. 
damages.  It  was  assumed  by  their  Lordships  that 
the  Glengall  Company  were  under  no  contractual 
obligation  to  retain  the  plaintiffs,  Flood  and 
Taylor,  in  their  service  for  any  duration  of  time, 
but  might  dismiss  them  from  their  employment  at 
any  moment,  and  that  the  boilermakers  were 
working  under  the  same  conditions ;  that  Allen, 
in  making  the  communication  which  induced  the 
company  to  dismiss  the  plaintiff,  was  only  doing 
that  which  he  had  a  legal  right  to  do,  and  their 
Lordships  held  therefore,  that  the  plaintiffs  had 
no  legal  cause  of  action  against  either  the  com- 
pany or  the  i  Jendant,  and  that  the  mere  fact,  as 
found  by  tHe  jury,  that  the  defendant  was 
actuated  by  b  malicious  motive  could  not  convert 
a  rightful  into  a  wrongful  act.  This  proposition 
that  the  exercise  of  an  absolute  legal  right  cannot 
be  treated  as  wrongful  and  actionable  merely 
because  a  malicious  motive  prompted  such  exer- 
cise was  established  as  clear  law  in  the  Bradford 
Corporation  v.  Pickle*  (73  L.  T.  Rep.  353;  (1895) 
A.  C.  587),  and  it  is  now  too  late  to  dispute  it 
even  if  one  were  disposed  to  do  so,  which  I  am 
not.  It  must  not,  however,  be  supposed  that  a 
malicious  intention  can  in  no  case  be  material  to 
the  maintenance  of  an  action.  It  is  commonly 
used  to  defeat  the  defence  of  privilege,  to  do  or 
to  say  that  which,  without  suon  privilege,  would 


be  wrongful  and  actionable.  Take  the  familiar 
instance  of  an  action  for  malicious  prosecution. 
It  is  not  a  wrongful  act  for  any  person  who 
honestly  believed  that  he  had  reasonable  and 
probable  cause,  though  he  had  it  not,  in  fact,  to 
put  the  criminal  law  in  motion  against  another ; 
out  if  a  malicious  motive  operating  on  the  mind 
of  such  prosecutor  be  added,  that  which  would 
have  been  a  justifiable  act,  if  done  without  malice, 
becomes  with  malice  wrongful  and  actionable. 
What  would  constitute  such  malice  it  is  not 
material  for  the  purposes  of  this  case  to  define. 
In  the  present  case  tne  alleged  cause  of  action  is 
very  different  from  that  in  AUen  v.  Flood.  The 
real  and  substantial  cause  of  action  was  an  un- 
lawful conspiracy  to  molest  the  plaintiff,  a  trader, 
in  carrying  on  his  business,  and  by  so  doing  to 
invade  his  undoubted  right — in  the  words  of 
Alderson,  B.  in  Hilton  v.  Eckersley  (6  £.  &  B.  47) 
— "  in  all  matters  not  contrary  to  law  to  regulate 
his  own  mode  of  carrying  on  his  business  accord- 
ing to  his  own  discretion  and  choice."  To  this  I 
would  add  the  emphatic  expression  of  Lord 
Halsbury,  L.C.  in  the  Mogul  case  (vbi  sup.) :  "  All 
are  free  to  trade  upon  what  terms  they  will,"  and 
of  Bramwell,  B.  in  Beg.  v.  Druitt  (10  Cox  C.  C. 
592),  who  in  a  passage  referred  to  by  Lord 
Halsbury,  L.C.  in  the  same  case  said:  "The 
liberty  of  a  man's  mind  and  will  to  say  how  he 
should  bestow  himself  and  his  means,  his  talents, 
and  his  industry,  is  as  much  a  subject  of  the 
law'sproteotion  as  is  that  of  his  body."  Again, 
Sir  William  Erie  thus  expresses  himself :  "  Every 
person  has  a  right  under  the  law  as  between 
himself  and  his  fellow-subjects  to  full  freedom  in 
disposing  of  his  own  labour,  or  his  own  capital, 
according  to  his  will.  It  follows  that  every  other 
person  is  subject  to  the  correlative  duty  arising 
therefrom,  and  is  prohibited  from  any  obstruction 
to  the  fullest  exercise  of  this  right  which  can  be 
made  compatible  with  the  exercise  of  similar  rights 
by  others.  I  am  not  aware  that  the  rights  thus 
stated  have  ever  been  seriously  questioned. 
I  rest  my  judgment  on  the  principle  expressed  in 
the  extracts  which  I  have  read.  I  seek  for  no 
more.  The  remedy  for  the  invasion  of  a  legal 
right  was  thus  stated  by  Lord  Watson  in  Allen  v. 
Flood :  "  Any  invasion  of  the  civil  rights  of 
another  person  is  in  itself  a  legal  wrong,  carrying 
with  it  liability  to  repair  its  necessary  or  natural 
consequences  in  so  far  as  these  are  injurious  to 
the  person  whose  right  is  infringed."  I  cannot 
suppose  that  any  intelligent  person  reading  the 
evidence  adduced  on  the  trial  of  the  present  case 
would  fail  to  come  to  the  conclusion  that  the  acts 
complained  of  amounted  to  a  serious  invasion  of 
the  plaintiff's  trade  rights,  and  I  am  at  a  loss  to 
comprehend  on  what  ground  the  defendants  seek 
to  justify  or  excuse  their  action  towards  him.  As 
members  of  a  trade  union  they  had  no  more  legal 
right  to  commit  what  would  otherwise  be  unlawful 
wrongs  than  if  the  association  to  which  they  were 
attached  had  never  come  into  existence.  They 
had  no  more  right  to  coerce  others  pursuing  the 
same  calling  as  themselves  to  join  their  society,  or 
to  adopt  their  views  or  rules,  than  those  who  dif- 
fered from  them  and  belonged  to  other  trade 
associations  would  have  a  right  to  coerce  them. 
The  Legislature  in  conferring  on  trade  unions  such 
privileges  as  were  contained  in  the  Acts  of  1871 
and  1876  most  certainly  has  not  conferred  on  any 
association  or  any  member  of  it  a  license  to 
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obstruct  or  interfere  with  the  freedom  of  any  other 
person  in  carrying  on  his  business  or  bestowing 
bis  labour  in  the  way  which  he  thinks  fit,  provided 
only  that  it  is  lawful ;  and  although  a  combination 
of  members  of  a  trade  union  for  certain  purposes 
is  no  longer  unlawful  and  criminal  as  a  con- 
spiracy, merely  because  the  objects  of  that  com- 
lunation  are  in  restraint  of  trade,  no  protection  is 
given  to  any  combination  or  conspiracy  which 
before  the  Act  of  1871  would  have  been  criminal 
for  other  reasons.  One  cannot  read  the  7th  section 
of  the  Conspiracy  Act  of  1875  without  seeing  that 
it  had  no  intention  to  tolerate  such  proceedings 
as  in  this  case  were  complained  of,  but  rather 
to  protect  those  upon  whom  coercive  measures 
might  be  practised.  But  I  will  not  linger  upon 
a  consideration  of  what  might  be  done  in  competi- 
tion, for  competition  is  not  even  suggested  as 
a  justification  of  the  acts  now  complained 
of— acts  of  wanton  aggression,  the  outcome  of  a 
malicious  but  successful  conspiracy,  to  harm  the 
plaintiff  in  his  trade.  It  cannot  be— it  has  not 
even  been  suggested— that  these  acts  were  done 
in  furtherance  of  any  of  the  lawful  objects  of  the 
association  as  set  forth  in  their  registered  rules, 
according  to  the  statutory  requirements,  nor  in 
support  of  any  lawful  right  of  the  association,  or 
any  member  of  it,  nor  to  obtain  or  maintain  fair 
hours  of  labour  or  fair  wages,  nor  to  promote  a 
fair  understanding  between  employers  and  em- 
ployed or  workman  and  workman.  It  would 
indeed  be  a  strange  mode  of  promoting  such  a 
good  understanding  to  coerce  a  tradesman's  cus- 
tomers to  leave  him  because  he  would  not  at  the 
bidding  of  the  association  dismiss  workmen  who 
desired  to  continue  in  his  service,  and  whom  he 
wished  to  retain,  to  make  way  for  others  whom 
he  did  not  want;  nor  for  the  settlement  of  any 
dignute,  for  none  had  existence.  I  will  next  deal 
with  the  conspiracy  part  of  the  claim,  respecting 
which  much  confusion  and  uncertainty  seems 
somehow  to  have  arisen,  which  I  find  it  difficult 
to  understand-  I  have  no  intention,  however,  of 
embarking  upon  a  history  of  the  law  relating  to  the 
subject  That  would  be  useless  for  the  present 
purpose,  and  I  will  endeavour  briefly  to  state  how 
I  view  the  matter  practically  as  far  as  it  concerns 
the  present  case.  A  conspiracy  consists  of  an 
unlawful  combination  of  two  or  more  persons  to 
do  that  which  is  contrary  to  law,  or  to  do  that 
which  is  wrongful  or  harmful  towards  some  other 
person.  It  may  be  punished  criminally  by  indict- 
ment, or  civilly  by  an  action  if  damage  has  been 
occasioned  to  the  person  against  whom  it  is 
directed.  It  may  also  consist  of  an  unlawful 
combination  by  unlawful  means.  The  essential 
elements,  whether  of  a  criminal  or  of  an  action- 
able conspiracy  are  in  my  opinion  the  same, 
though  to  sustain  an  action  special  damage 
must  be  proved.  I  will  quote,  as  a  very  instruc- 
tive definition,  the  words  of  a  great  lawyer, 
Willes,  J.  in  Mulcahy  v.  The  Queen  (b.  Rep.  3 
H.  L.  306)  in  delivering  the  unanimous  opinion 
of  himself  and  others,  which  was  adopted  by  this 
House — "  A  conspiracy  consists  not  merely  in  the 
intention  of  two  or  more,  but  in  the  agreement  of 
two  or  more,  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  by  unlawful  means.  So  long  as  such  a 
design  rests  in  intention  only,  it  is  not  indictable. 
When  two  agree  to  carry  it  into  effect  the  very 
plot  is  an  act  in  itself,  and  the  act  of  each  of  the 
parties,  promise  against  promise,    actus  eonfra 


actum,  capable  of  being  enforced  if  lawful ;  and 
punishable  if  for  a  criminal  object,  or  for  the  use 
of  criminal  means.  The  number  and  compact 
give  weight  and  cause  danger."  It  is  true  that 
these  words  were  uttered  touching  a  criminal 
case,  but  they  are  none  the  less  applicable  to 
conspiracies  made  the  subject  of  civil  actions  like 
the  present.  I  have  occupied  more  of  your  Lord- 
ship s  time  than  I  had  intended,  but  the  case  is  of 
great  importance  and  I  feel  that  such  unlawful 
conduct  as  has  been  pursued  towards  Mr. 
Leatham  demands  serious  attention.  I  think 
that  the  law  is  with  him,  and  that  the  damages 
awarded  were  in  the  circumstances  very  moderate. 
It  is  at  all  times  a  painful  thing  for  any  individual 
to  be  the  object  of  the  hatred,  spite,  and  ill-will 
of  anyone  who  seeks  to  do  him  harm.  But  that 
is  as  nothing  compared  to  the  danger  and  alarm 
created  by  a  conspiracy  formed  by  a  number  of 
unscrupulous  conspirators  acting  under  an  illegal 
compact  together  and  separately,  as  often  as 
opportunity  occurs,  regardless  of  law,  and 
actuated  by  malvolenoe,  to  injure  him  and  all  who 
stand  by  him,  Such  a  conspiracy  is  a  powerful 
and  dangerous  engine,  which  in  this  case  has,  I 
think,  been  employed  by  the  defendants  for  the 
perpetration  of  organised  and  ruinous  oppression. 
I  think  that  the  judgment  in  the  courts  below 
ought  to  be  affirmed  and  this  appeal  dismissed 
with  costs. 

Lord  Robbbtson  concurred. 

Lord  Lindlet. — My  Lords  :  The  case  of  Allen 
v.  Flood  has  so  important  a  bearing  on  the  present 
appeal  that  it  is  necessary  to  ascertain  exactly 
what  this  House  really  decided  in  that  celebrated 
case.  It  was  an  action  by  two  workmen  of  an 
iron  company  against  three  members  of  a  trade 
union  for  maliciously,  wrongfully,  and  with  intent 
to  injure  the  plaintiffs,  procuring  and  inducing 
the  iron  company  to  discharge  the  plaintiffs.  The 
only  question  which  the  House  of  Lords  had  to 
decide  in  that  case  was  whether  what  Allen  had 
done  entitled  the  plaintiffs  to  maintain  their  act 
against  him.  What  the  jury  found  that  he  had 
done  was  that  he  had  maliciously  induced  the 
employers  of  the  plaintiffs  to  discharge  them, 
whereby  the  plaintiffs  suffered  damage.  Different 
views  were  taken  by  the  noble  Lords  wbo  heard 
the  appeal,  but  the  opinion  of  the  majority  was 
that  Allen  had  no  power  himself  to  call  the  work- 
men out,  and  all  that  he  did  was  to  inform  the 
employers  of  the  plaintiffs  that  most  of  their 
workmen  would  leave  them  if  they  did  not  dis- 
charge the  plaintiffs.  There  being  no  question  of 
conspiracy,  intimidation,  coeioion,  or  breach  of 
contract  for  the  consideration  of  the  House,  and 
the  House  having  come  to  the  conclusion  that 
Allen  had  done  no  more  than  I  have  stated,  the 
majority  of  the  noble  Lords  held  that  the  action 
against  Allen  would  not  lie,  that  he  had  infringed 
no  right  of  the  plaintiffs,  that  he  had  done 
nothing  which  he  had  not  a  legal  right  to  do,  and 
that  the  fact  that  he  had  acted  maliciously,  and 
with  intent  to  injure  the  plaintiffs,  did  not  entitle 
the  plaintiffs  to  maintain  the  action.  This  deci- 
sion, as  I  understand  it,  establishes  two  proposi- 
tions, one  a  far-reaching  and  extremely  impor- 
tant proposition  of  law,  and  the  other  a  oompara* 
tively  unimportant  proposition  of  mixed  law  and 
fact*  useful  as  a  guide,  but  of  a  very  different 
character  from  the*  first.    The.  first  and  important 
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proposition  is  that    an    act   otherwise  lawful, 
although  harmful,  does  not  become  actionable  by 
being  done  maliciously  in  the  sense  of  proceeding 
from  a  bad  motive,  and  with  intent  to  annoy  or 
harm  another.      This  is  a  legal  doctrine  not  new 
nor  laid  down  for  the  first  time  in  AUen  v.  Flood; 
it  had  been  gaining  ground  for  some  time,  but  it 
was  never  before  so  fully  and  authoritatively 
expounded  as  in  that  case.    In  applying  this  pro- 
position, however,  care  must  be  taken  to  bear  in 
mind,  first,  that  in  Allen  v.  Flood  criminal  respon- 
sibility had   not  to  be  considered.      It   would 
revolutionise  criminal  law  to  say  that  the  criminal 
responsibility   for    conduct    never    depends    on 
intention.     Secondly,  it  must  be  borne  in  mind 
that  even  in  considering  a  person's  liability  to 
civil  proceedings  the  proposition  in  question  only 
applies  to  "  acts  otherwise  lawful " — i.e.,  to  acts 
involving  no  breach  of  duty,  or,  in  other  words, 
no   wrong  to    anyone.       I    shall  refer   to  this 
matter  later  on.    The  second  proposition  is  that 
what  Allen  did  infringed  no  rijght  of  the  plain- 
tiffs, even  though  he  acted  maliciously  and  with 
a  view  to  injure  them.      I  have  already  stated 
what  he  did  and  all  that  he  did  in  the  opinion 
of  the  majority  of  the  noble   Lords.    If  their 
view   of  the   facte   was   correct,   their  conclu- 
sion   that    Allen   infringed    no    right    of   the 
plaintiff    is   perfectly   intelligible    and,  indeed, 
unavoidable.     Truly,  to  inform  a  person  that 
others,  not  under  the  control  of  the  informant, 
will  annoy  or  injure  him  unless  he  acts  in  a  par- 
ticular way  cannot  of  itself  be  actionable  what- 
ever the  motive  or  intention  of  the  informant 
may  have  been.    I  will  pass  now  to  the  facts  of 
this  case  and  consider  (1)  what  the  plaintiffs 
rights  were ;  (2)  what  the  defendants   conduct 
was;    (3)    whether  that   conduct  infringed  the 
plaintiff's  right.    For  the  sake  of  clearness  it 
will  be  convenient  to  consider  these  questions,  in 
the  first  place,  apart  from  the  statute   which 
legalises  strikes,  and  in  the  next  place,  with  refer- 
ence to  that  statute.     1.  As  to  the  plaintiff's 
rights.    He  had  the  ordinary  rights  of  a  British 
subject.     He  was  at  liberty   to  earn  his  own 
living  in  his  own  way,  provided  that  he  did  not 
violate  some  special  law  prohibiting  him  from  so 
doing,  and  provided  that  he  did  not  infringe  the 
rights  of   other  people.     This  liberty  involved 
liberty  to  deal  with  other  persons  who  were  will- 
ing to  deal  with  him.    This  liberty  is  a  right 
recognised  by  law ;  its  correlative  is  the  general 
duty  of  every  one  not  to  prevent  the  free  exercise 
of    this    liberty   without    justification.      But    a 
person's  liberty  or  right  to  deal  with  others  is 
nugatory  unless  they  are  at  liberty  to  deal  with 
him  if  they  choose  to  do  so.    Any  interference 
with  their  liberty  to  deal  with  him  affects  him.   If 
such  interference  is  justifiable  in  point  of  law  he 
has  no  redress.    Again,  if   such  interference  is 
wrongful,  the  only  person  who  can  sue  in  respect 
of  it  is,  as  a  rule,  the  person  immediately  affected 
by  it ;  another  who  suffers  by  it  has  usually  no 
redress ;  the  damage  to  him  is  too  remote,  and  it 
would  obviously  be  practically  impossible    and 
highly  inconvenient  to  give  legal  redresB  to  all 
who  suffered  from  such  wrongs.    But  if  the  inter- 
ference is  wrongful  and  is  intended  to  damage  a 
third  person,  and  he  is  damaged  in  fact— in  other 
words,    if    he  is    wrongfully  and  intentionally 
struck  at  through  others,  and  is  thereby  damnified, 
the  whole  aspect  of  the  case  is  changed;  the 


wrong  done  to  others  reaches  him,  his  rights  are 
infringed  although  indirectly,  and  damage  to  him 
is  not  remote  or   unforseen,  but  is  the  direct 
consequence  of  what  has  been  done.    Our  law,  as 
I  understand  it,  is  not  so  defective  as  to  refuse 
him  a  remedy  by  an  action  under  such  circum- 
stances.   The  cases  collected  in  the  old  books  on 
actions  on  the  case,  and  the  illustrations  given  by 
Bo  wen,  L.J.  in  his  admirable  judgment  in  the 
Mogul  Steamship  Company's  case  (61  L.  T.  Rep. 
820 ;   23  Q.  B.  Div.  598)  may  be  referred  to  in 
support  of  the  foregoing  conclusion,  and  I  do 
not  understand  the  decision  in  AUen  v.  Flood  to 
be  opposed  to  it.     If   the  above   reasoning  is 
correct,  Lumley  v.  Ghje  (2  E.  &  B.  216)  was  rightly 
decided,    as    I    am    of  opinion   it   clearly  was. 
Further,  the  principle  involved  in  it  cannot  be 
confined  to  inducements  to  break   contracts  of 
service ;  nor,  indeed,  to  inducements  to  break  any 
contracts.     The   principle  which   underlies  the 
decision  reaches  all  wrongful  acts  done  intention- 
ally  to    damage    a   particular   individual  and 
actually  damaging  him.     Temperton  v.  Russell 
(69  L.  T.  Hep.  78;  (1893)  1  Q.  B.  715)  ought  to 
have  been  decided  and  may  be  upheld  on  this 
principle.      That   case   was   much  criticised  in 
Allen  v.  Flood,  and   not  without   reason;   for, 
according  to  the  judgment  of  Lord  Esher,  M.R., 
the  defendant's  liability  depended  on  motive  or 
intention  alone  whether  anything  wrong  was  done 
or  not.    This  went  too  far,  as  was  pointed  out  in 
Allen  v.  Flood.     But  in   Temperton  v.  BusseU 
there  was  conspiracy  and  a  wrongful  act— viz., 
unjustifiable   interference   with    Brentano,   who 
dealt  with  the  plaintiff.    This  wrongful  act  war- 
ranted the  decision,  which  I  think  was  right.    2. 
I  pass  on  to  consider  what  the  defendants  did. 
They  were  the  officers  of  a  trade  union,  and  the 
jury  have  found  that  the  defendants  wrongfully 
and  maliciously  induced  the  customers  of  the 
plaintiff  to  refuse  to  deal  with  him  and  mali- 
ciously conspired  to  induce  them  not  to  deal  with 
him.    There  were  similar  findings  as  to  inducing 
servants  of  the  plaintiff  to  leave  him.    What  the 
defendants  did  was  to  threaten  to  call  out  the 
union   workmen   of    the  plaintiff    and   of    his 
customers  if  he  would  not  discharge  some  non- 
union men  in  his  employ.    In  other  words,  in 
order  to  compel  the  plaintiff  to  discharge  some 
of  his  men  the  defendants  threatened  to  put  the 
plaintiff  and  his  customers,  and  persons  lawfully 
working  for  them,  to  all  the  inconvenience  they 
could  without  using  violence.    The  defendants' 
conduct  was  the  more  reprehensible  because  the 
plaintiff  offered  to   pay  the  fees   necessary  to 
enable  his  non-union  men  to  become  members  of 
the  defendants'  union,  but  this  would  not  satisfy 
the  defendants.     The   facts   of   this   case  are 
entirely  different  from  those  which  this  House 
had  to  consider  in  AUen  v.  Flood.    In  the  present 
case  there  was  no  dispute  between  the  plaintiff 
and  his  men.    None  of  them  wanted  to  leave  his 
employ.    Nor  was  there  any  dispute  between  the 
plaintiffs    customers    and  their  own  men,  nor 
between   the  plaintiff  and  his  customers;  nor 
between  the  men  they  respectively  employed.  The 
defendants  called  no  witnesses,  and  there  was  no 
evidence  to  justify  or  excuse  their  conduct.    That 
they  acted  as  they  did  in  furtherance  of  what 
they  considered  the  interests  of  union  men  may 
probably    be  fairly    assumed   in    their  favour, 
although  they  did  not  come  forward  and  ear  00 
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themselves ;  but  that  is  all  that  can  be  said  for 
them.     No  one  can,  I  think,  say  that  the  verdict 
was    not    amply   warranted   by   the    evidence. 
I  have  purposely  said  nothing  about  the  black 
list,  as  the  learned  judge  who  tried  the  case  con- 
sidered that  the  evidence  did  not  connect  the 
appellant  with  that  list.     But  the  black  list  was, 
in  my  opinion,  a  very  important  feature  in  the 
case.    3.  The  remaining  question  is  whether  such 
conduct  infringed  the  plaintiff's  rights  so  as  to 
give  him  a  cause  of  action.    In  my  opinion,  it 
plainly  did.    The  defendants  were  doing  a  great 
deal  more  than  exercising  their  own  rights ;  they 
were  dictating  to  the  plaintiff  and  his  customers 
and  servants  what  they  were  to  do.    The  defen- 
dants were  violating  their  duty  to  the  plaintiff 
and  his  customers  and  servants,  which  was  to 
leave  them  in  the  undisturbed  liberty  of  acting 
as  they  had  a  perfect  right  to  do.    What  is  the 
legal  justification  or  excuse  for  suoh  conduct  P 
None  is  alleged  and  none  can  be  found.    This 
violation  of  duty  by  the  defendants  resulted  in 
damage  to  the  plaintiff ;  not  remote,  but  imme- 
diate and  intended.    The  intention  to  injure  the 
plaintiff  negatives  all  excuses  and  disposes  of  any 
question  of  remoteness  of  damage.     Your  Lord- 
ships have  to  deal  with  a  case,  not  of  damnum 
absque  injuria,  but    of    damnum   cum   injuria. 
Every  element  necessary  to  give  a  cause  of  action 
on  ordinary  principles  of  law  is  present  in  thiB  case. 
As  regards  authorities,  they  were  all  exhaustively 
examined    in    Mogul    Steamship    Company    v. 
McGregor  (66  L.  T.  Hep.  1 ;  (1892)  A.  G.  25)  and 
AUen  v.  Flood  (77  L.  T.  Rep.  717;  (1898)  A.  C.  1), 
and  it  is  unnecessary  to  dwell  upon  them  again. 
I  have  examined  all  those  which  are  important, 
and  I  venture  to  say  that  there  is  not  a  single 
decision  anterior  to  Allen  v.  Flood  in  favour  of 
the  appellants.    Their  sheet-anchor   is  Allen  v. 
Flood,  which  is  far  from  covering  this  case,  and 
can  only  be  made  to  cover  it  by  greatly  extending 
its  operation.    It  was  contended  at  the  Bar  that, 
if  what  was  done  in  this  case  had  been  done  by 
one  person  only,  his  conduct  would  not  have  been 
actionable,  and  that  the  fact  that  what  was  done 
was  effected  by  many  acting  in  concert  makes  no 
difference.     One  man  without  others  behind  him 
who  would  obey  his  orders  could  not  have  done 
what  these  defendants  did.     One  man  exercising 
the  same  control  over  others  as  these  defendants 
had  could  have  acted  as  they  did,  and  if  he  had 
done  so  I  conceive  that  he  would  have  committed 
a  wrong  towards  the  plaintiff,   for  which  the 
plaintiff  could  have  maintained  an  action.    I  am 
aware  that  in  Allen  v.  Flood  Lord   Herschell 
expressed  his  opinion  to  be  that  it  was  immaterial 
whether  Allen  said  he  would  call  the  men  out  or 
not.  This  may  have  been  so  in  that  particular  case, 
as  there  was  evidence  that  Allen  had  no  power  to 
call  out  the  men,  and  the  men  had  determined  to 
strike  before  Allen  had  anything  to  do  with  the 
matter.    But  if  Lord  Herschell  meant  to  say  that 
as  a  matter  of  law  there  is  no  difference  between 
giving  information  that   men   will    strike   and 
making  them  strike  or  threatening  to  make  them 
strike  by  calling  them  out  when  they  do  not  want 
to  strike,  I  am  unable  to  concur  with  him.    It  is 
all  very  well  to  talk  about  peaceable  persuasion. 
It  may  be  that  in  Allen  v.  Flood  there  was  nothing 
more,   but.  here    there  was    very   much   more. 
What  may  begin  as  peaceable  persuasion  may 
easily  become,  and  in  trade  disputes  generally 


does  become,  peremptory  ordering  with  threats, 
open  or  covert,  of  very  unpleasant  consequences 
to  those  who  are  not  persuaded.  Galling 
workmen  out  involves  very  serious  consequences 
to  such  of  them  as  do  not  obey.  Black 
lists  are  real  instruments  of  coercion,  as  every 
man  whose  name  is  on  one  soon  discovers  to 
his  cost.  A  combination  not  to  work  is  one  thing, 
and  is  lawful.  A  combination  to  prevent  others 
from  working  is  a  very  different  thing,  and  is 
prima  facie  unlawful.  ALgain,  not  to  work  one- 
self is  lawful  so  long  as  one  keeps  off  the  poor 
rates,  but  to  order  men  not  to  work  when  they  are 
willing  to  work  is  another  thing.  A  threat  to  call 
men  out  given  by  a  trade  union  official  to  an 
employer  of  men  belonging  to  the  union  and 
willing  to  work  with  him  is  a  form  of  coercion, 
intimidation,  molestation,  or  annoyance  to  them 
and  to  him,  very  difficult  to  resist,  and,  to  say  the 
least,  requiring  justification.  None  was  offered 
in  this  case.  It  is  said  that  conduct  which  is  not 
actionable  on  the  part  of  one  person  cannot  be 
actionable  if  it  is  that  of  several  acting  in  concert. 
This  may  be  so  when  many  do  no  more  than  one 
is  supposed  to  do.  But  numbers  may  annoy  and 
coerce  where  one  may  not.  Annoyance  and 
coercion  by  many  may  be  so  intolerable  as  to 
become  actionable,  and  produce  a  result  which 
one  alone  could  not  produce.  I  am  aware  of  the 
difficulties  which  surround  the  law  of  conspiracy, 
both  in  its  criminal  and  civil  aspects ;  and  older 
views  have  been  greatly  and,  if  I  may  say  so, 
most  beneficially  modified  by  the  discussions  and 
decisions  in  America  and  this  country.  Amongst 
the  American  cases  I  would  refer  especially  to 
Vegelahn  v.  Guntner  (167  Mass.  92),  where 
coercion  by  other  means  than  violence  or  threats 
of  it  was  held  unlawful.  Iu  this  country  it  is 
now  settled  by  the  decision  of  this  House  in  the 
case  of  the  Mogul  Steamship  Company  that  no 
action  for  a  conspiracy  lies  against  persons  who 
act  in  concert  to  damage  another  ana  do  damage 
him,  but  at  the  same  time  merely  exercise 
their  own  rights  and  infringe  no  rights  of 
other  people.  Allen  v.  Flood  emphasises  the  same 
doctrine.  The  principle  was  strikingly  illustrated 
in  the  Scottish  Co-operative  Society  v.  Glasgow 
Fleshers1  Association  (35  Sc.  L.  Hep.  645),  which 
was  referred  to  in  the  course  of  the  argument. 
In  that  case  some  butchers  induced  some  sales- 
men not  to  sell  meat  to  the  plaintiffs.  The 
means  employed  were  to  threaten  the  salesmen 
that  if  they  continued  to  sell  meat  to  the  plain- 
tiffs they,  the  butchers,  would  not  buy  from  the 
salesmen.  There  was  nothing  unlawful  in  this, 
and  the  learned  judge  held  that  the  plaintiffs 
showed  no  cause  of  action,  although  the  butchers, 
object  was  to  prevent  the  plaintiffs  from  buying 
for  co-operative  societies  in  competition  with 
themselves,  and  the  defendants  were  acting  in 
concert.  The  cardinal  point  of  distinction  between 
such  cases  and  the  present  is  that  in  them, 
although  damage  was  intentionally  inflicted  on 
the  plaintiffs,  no  one's  right  was  infringed;  no 
wrongful  act  was  committed ;  whilst  in  the  present 
case  the  coercion  of  the  plaintiff's  customers  and 
servants,  and  of  the  plaintiff  through  them,  was 
am  infringement  of  their  liberty  as  well  as  of  his, 
and  was  wrongful  both  to  them  and  also  to  him, 
as  I  have  already  endeavoured  to  show.  Inten- 
tional damage  which  arises  from  the  mere  exercise 
of  the  rights  of  many  is  not,  I  apprehend,  action- 
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able  by  our  law  as  now  settled.  To  bold  tbe 
contrary  would  be  unduly  to  restrict  tbe  liberty 
of  one  set  of  persons  in  order  to  uphold  tbe 
liberty  of  another  set.  According  to  our  law, 
competition,  with  all  its  drawbacks,  not  only 
between  individuals,  but  between  associations, 
and  between  them  and  individuals,  is  permissible 
provided  that  nobody's  rights  are  infringed.  The 
law  is  the  same  for  all  persons,  whatever  their 
callings ;  it  applies  to  masters  as  well  as  to  men ; 
the  proviso,  however,  is  all-important,  and  it  also 
applies  to  both,  and  limits  tbe  rights  of  those 
who  combine  to  lock  out  as  well  as  the  rights  of 
those  who  strike.  But  coercion  by  threats  open 
or  disguised  not  only  of  bodily  harm,  but  of 
serious  annoyance  and  damage,  is,  prima  facie, 
at  all  events,  a  wrong  inflicted  on  the  persons 
coerced,  and  in  considering  whether  coercion  has 
been  applied  or  not  numbers  cannot  be  dis- 
regarded. I  conclude  this  part  of  the  case  by 
saying  that  in  my  opinion  the  direction  given  to 
the  jury  by  the  learned  judge  who  tried  the  case 
was  correct,  so  far  as  the  Lability  of  the  defen- 
dants turns  on  principles  of  common  law,  and  that 
the  objection  taken  to  it  by  the  counsel  for  tbe 
appellant  is  untenable.  I  mean  the  objection 
that  the  learned  judge  did  not  distinguish 
between  coercion  to  break  contracts  of  service 
and  coercion  to  break  contracts  of  other  kinds, 
and  coercion  not  to  enter  into  contracts.  I  pass 
now  to  consider  the  effect  of  the  statute  38  &  39 
Yict  c.  86.  This  Act  clearly  recognises  the 
legality  of  strikes  and  lock-outs  up  to  a  certain 
point.  It  is  plainly  legal  now  for  workmen  to 
combine  not  to  work  except  on  their  own  terms. 
On  the  other  hand,  it  is  clearly  illegal  for  them  or 
anyone  else  to  use  force  or  threats  of  violence  to 
prevent  other  people  from  working  on  any  terms 
which  they  think  proper.  But  there  are  many  ways 
short  of  violence,  or  the  threat  of  it,  of  compelling 
persons  to  act  in  a  way  which  they  do  not  like. 
There  are  annoyances  of  all  sorts  of  degrees; 
picketing  is  a  distinct  annoyance,  and  if  damage 
results  is  an  actionable  nuisance  at  common 
law ;  but  if  confined  merely  to  obtaining  or  com- 
municating information  it  is  rendered  lawful  by 
the  Act.  (sect.  7).  Is  a  combination  to  annoy  a 
person's  customers  so  as  to  compel  them  to  leave 
him  unless  he  obeys  the  combination  permitted 
by  the  Act  or  notP  It  is  not  forbidden  by 
sect.  7;  is  it  permitted  by  sect.  3P  I  cannot 
think  that  it  is.  The  Court  of  Appeal  (of  which 
I  was  a  member)  so  decided  in  Lyons  v.  Wilkins 
(74  L.  T.  Rep.  358 ;  (1896)  1  Gh.  811),  in  the  case 
of  Sohoenthal,  which  arose  there,  and  is  referred 
to  in  the  judgment  of  Walker,  L.J.  in  this  case. 
This  particular  point  had  not  to  be  reconsidered 
when  Lyons  v.  Wilkins  came  before  the  Court  of 
Appeal  after  the  decision  in  Alien  v.  Flood  (79 
L.  T.  Rep.  709;  (1899)  1  Ch.  265).  But  Bvrne,  J. 
modified  the  injunction  granted  on  the  first 
occasion  by  confining  it  to  watching  and  besetting 
(78  L.  T.  Rep.  618).  He  might  safely  have  gone 
further  and  have  restrained  the  use  of  other 
unlawful  means;  but  the  strike  was  then  over, 
and  his  modification  was  not  objected  to,  and 
cannot  be  regarded  as  an  authority  in  favour  of 
the  appellant's  contention.  It  must  be  conceded 
that  if  what  the  defendants  here  did  had  been 
done  by  one  person  it  would  not  have  been 
punishable  as  a  crime.  I  cannot  myself  see  that 
there  was  in  this  case  any  trade  dispute  between 


employers  and  workmen  within  the  meaning  of 
sect.  3.  I  am  not  at  present  prepared  to  say  that 
the  officers  of  a  trade  union  who  create  strife  by 
calling  out  members  of  the  union  working  for  an 
employer  with  whom  none  of  them  have  any 
dispute  can  invoke  the  benefit  of  this  section 
even  on  an  indictment  for  a  conspiracy.  But 
assuming  that  there  was  a  trade  dispute  within 
the  meaning  of  sect.  3,  and  that  an  indictment 
for  conspiracy  could  not  be  sustained  in  a  case 
like  this,  the  difference  between  an  indictment 
for  a  conspiracy  and  an  action  for  damages  occa- 
sioned by  a  conspiracy  is  very  marked,  and  is 
well  known.  An  illegal  agreement,  whether 
carried  out  or  not,  is  the  essential  element  in 
a  criminal  case;  the  damage  done  by  several 
persons  acting  in  conoert  and  not  the  criminal 
conspiracy  is  the  important  element  in  the  action 
for  damages :  (see  the  notes  to- 1  Wms.  Saund. 
2296  and  230).  In  my  opinion  it  is  quite  clear 
that  sect.  3  has  no  application  to  civil  actions; 
it  is  confined  entirely  to  criminal  proceedings. 
Nor  can  I  agree  with  those  who  say  mat  the  civil 
liability  depends  on  the  criminality,  and  that  if 
such  conduct  as  is  complained  of  has  ceased  to  be 
criminal  it  has  therefore  ceased  to  be  actionable. 
On  this  point  I  will  content  myself  by  saying  that 
I  agree  with  Andrews,  J.  and  those  who  con- 
curred with  him.  It  does  not  follow,  and  it  is 
not  true,  that  annoyances  which  are  not  indictable 
are  not  actionable.  The  law  relating  to  nuisances, 
to  say  nothing  of  the  law  relating  to  combina- 
tions, shows  that  many  annoyances  are  actionable 
which  are  not  indictable,  and  the  principles  of 
justice  on  which  this  is  held  to  be  so  appear  to 
me  to  apply  to  such  cases  as  these.  I  will  detain 
your  Lordships  no  longer.  Allen  v.  Flood  is  in 
many  respects  a  very  valuable  decision,  but  it 
may  be  easily  misunderstood  and  carried  too  far. 
Your  Lordships  are  asked  to  extend  it,  and  to 
destroy  that  individual  liberty  which  our  laws  so 
anxiously  guard.  The  appellants  seek  by  means 
of  Allen  v.  Flood,  and  bv  logical  reasoning  based 
upon  some  passages  in  the  judgments  given  by  the 
noble  Lords  who  decided  it,  to  drive  your  Lordships 
to  hold  that  boycotting  by  trade  unions  in  one  of 
its  most  objectionable  forms  is  lawful  and  gives 
no  cause  of  action  to  its  victims,  although  they  may 
be  pecuniarily  ruined  thereby.  So  to  hold  would, 
in  my  oppion,  be  contrary  to  well-settled  principles 
of  English  law,  and  would  be  to  do  that  which  is 
not  yet  authorised  by  any  statute  or  legal  decision. 
In  my  opinion  this  appeal  ought  to  be  dismissed 
with  costs. 

Judgment  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants,  Eyre,  Bowling, 
and  Co.,  for  Joseph  Donnelly,  Belfast. 

Solicitor  for  the  respondent,  Francis  H.  While, 
for  O.  B.  Wilkins,  Lisburn,  Ireland. 
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HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Friday,  Nov.  8, 1901. 

(Before  Fabwbll,  J.) 

Smith  v.  Noethleach  Rural  Distbiot 
Council,  (a) 

Public  authorities — Action  in  respect  of  act  done 
in  execution  of  Act  of  Parliament — Payment  by 
defendants  into  court — Acceptance  by  plaintiff 
in  satisfaction  —  Discontinuance  —  Costs  as 
between  solicitor  and  client — Public  Authorities 
Protection  Act  1893  (56  A    57    Vict    c.    61), 

In  an  action  for  an  injunction  to  restrain  the  abstrac- 
tion of  water  from  a  river  and  the  execution  of 
works  relating  thereto  on  land  of  the  plaintiff 
three  cases  of  abstraction  were  set  up.  As  to  one 
of  these  the  defendants  paid  101.  into  court, 
which  was  accepted  by  the  plaintiff  in  satisfac- 
tion of  all  the  causes  of  action,  and  she  there- 
upon gave  notice  of  discontinuance. 

On  a  summons  asking  how  the  costs  should  be  borne, 
the  defendants  contended  that  as  to  those 
incurred  since  the  payment  into  court,  the 
plaintiff's  ought  to  pay  them  as  between  solicitor 
and  client  under  sect.  1  (c)  of  the  Public  Autho- 
rities Protection  Act  1893. 

Eeld,  that  the  whole  framework  of  the  section  pro- 
ceeded on  the  ground  that  the  action  went  to 
judgment;  that,  as  in  case  of  discontinuance 
there  could  be  no  judgment,  the  section  did  not 
apply,  and  the  defendants  were  not  entitled, 
therefore,  to  solicitor  and  client  costs. 

This  action  was  brought  for  the  purpose  of 
obtaining  an  injunction  to  restrain  the  abstrac- 
tion of  water  from  a  river,  and  from  executing  or 
doing  works  relating  thereto  on  certain  lands  of 
the  plaintiff,  and  for  damages  and  costs. 

A  statement  of  claim  was  delivered,  and  then 
certain  amendments  were  added,  amongst  which 
was  one  as  follows : 

A  part  of  the  said  wrongful  abstraction  at  the  Seven 
Springs  consists  of  the  wrongful  continuance  of  an 
abstraction  of  water  at  a  point  just  below  the  Seven 
8ptinga,  formerly  authorised  by  a  revocable  lieenoe 
granted  by  a  predecessor  of  the  plaintiff  for  an  annual 
payment  of  11.,  which  licence  has  been  duly  revoked  by 
the  plaintiff. 

To  that  the  defendants  answered : 

That  raoh  abstraction  did  not  continue,  if  committed 
at  all,  after  the  month  of  March  1899,  and,  while  denying 
all  liability  for  such  alleged  abstraction,  they  bring  into 
court  the  Bum  of  101.  and  say  that  the  same  is  sufficient 
to  satisfy  this  part  of  the  plaintiff's  claim. 

Subsequently  they  paid  the  money  into  court, 
and  the  plaintiff  then  sent  this  notice  : 

Take  notice  that  the  plaintiff  acoepte  the  sum  of  101. 
paid  by  yon  into  court  in  full  satisfaction  of  the  oanaes 
of  action  in  the  statement  of  claim  mentioned, 
and  she  also  gave  notice  of  discontinuance. 

This  was  a  summons  taken  out  to  ascertain 
how  the  costo  should  be  borne. 

(«>  Beporttd  by  A  W  Ohabtir,  Esq.,  B*rri«ter-*t-L*w. 
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Butcher,  K.C.  and  Ashworth  James  for  the 
plaintiff. — The  question  is  how  the  costs  of  the 
action  ought  to  be  borne.  We  submit  that  we 
ought  to  have  the  general  costs,  except  so  far  as 
they  have  been  increased  by  the  two  causes  of 
action  which  we  have  dropped : 

Mcllwraith  v.  Green,  52  L.  T.  Bep.  81 ;  14  Q.  B. 
Div.  766. 

Jenkins,  K.C.  and  W.  Wills  for  the  defen- 
dants.— Order  XXVI.,  r.  1,  under  which  the  appli- 
cation is  made,  makes  the  matter  entirely  for  the 
discretion  of  the  court.  Having  regard  to  that 
rule  and  to  Mcllwraith  v.  Green  (ubi  sup.)  we 
are  entitled  to  the  general  costs.  As  to  those 
incurred  after  payment  into  court,  they  must  be 
ours,  and  as  the  action  was  afterwards  proceeded 
with  by  the  plaintiff,  we  are  entitled  to  those 
costs  as  between  solicitor  and  client.  [Butcher, 
K.C. — There  has  been  no  judgment  within  sect.  1, 
sub-sect,  (b)  of  the  Public  Authorities  Protection 
Act.]  We  rely  on  sub-sect,  (c)  of  that  section. 
The  local  authority  ought  to  be  in  no  better  posi- 
tion merely  because  the  action  is  fought  out.  The 
meaning  of  the  word  "  recovered  "  has  been  con- 
sidered under  the  County  Courts  Acts. 

Pontifew  v.  Midland  Railway  Company,  87  L.  T. 
Eep.  403  ;  3  Q.  B.  Div.  23 ; 

Fleming  v.  Manchester,  Sheffield,  and  Lincoln 
Railway  Company,  39  L.  T.  Bep.  555 ;  4Q.B. 
Div.  81 ; 

Howorthv.SutcUffe,  73  L.  T.  Bep.  277;  (1895)  2 
Q.  B.  358. 
These  cases  show  that  the  word  applies  to  cases 
which  have  not  proceeded  to  judgment. 
Butcher,  K.C.  in  reply. 

Fabwbll,  J.  (after  stating  the  facts,  continued :) 
— The  true  meaning  of  discontinuance  is  to  be 
found  in  the  exposition  of  the  law  by  Lord 
Esher  in  Mcllwraith  v.  Green  {ubi  sup.)  where  he 
says :  "  The  nature  and  effect  of  a  discontinuance 
are  now  ascertained  by  Rules  of  the  Supreme 
Court,  Order  XXVI.,  r.  1.  .  .  .  What  the 
plaintiffs  have  done  is  equivalent  to  an  acceptance 
of  the  payment  into  court  in  respect  of  the  one 
breach  and  a  discontinuance  of  the  action  in 
respect  of  the  other  breach."  The  question  now 
arises  as  to  the  costs  of  the  action.  The  plaintiff 
is  entitled  under  the  orders  to  the  costs  of  this 
one  issue  in  respect  of  which  102.  was  paid  into 
court,  and  she  has  to  pay  the  cost  of  the  other 
issues  in  respect  of  which  she  has  discontinued. 
That  is  absolutely  plain,  having  regard  to  the 
exposition  by  Lord  Esher  above-mentioned.  That 
does  not  give  rise  to  any  difficulty.  As  Mr. 
Jenkins  proposes,  for  the  purpose  of  saving 
trouble  and  expense,  to  divide  the  costs  into 
thirds  and  for  the  plaintiff  to  bear  the  costs  of 
two  of  such  thirds,  I  think  that  is  an  advantage 
to  Mr.  Butcher's  clients,  and  the  point  may  be 
left  in  that  way.  Then  the  other  question  which 
is  raised  is  rather  a  curious  one  as  it  is  said  that 
the  defendants  are  a  public  authority  who  are 
sued  in  respect  of  a  matter  done  in  the  execution 
of  their  duty  as  such  authority,  and  it  is  asked  that 
the  portion  of  the  costs  incurred  since  the  tender 
and  payment  into  court  ought  to  be  paid  to  the 
defendants  as  between  solicitor  and  client  under 
the  Public  Authorities  Protection  Act  1893.  That 
depends  on  the  construction  of  sect.  1  of  that  Act. 
The  first  provision  is :  "  Where,  after  the  com- 
mencement of  this  Act,  any  action,  prosecution,  or 
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other  proceeding  is  commenced  in  the  United 
Kingdom  against  any  person  for  any  act  done  in 
pursuance  or  execution  or  intended  execution  of 
any  Act  of  Parliament,  or  of  any  public  duty,  or 
authority,  or  in  respect  of  any  alleged  neglect,  or 
default  in  the  execution  of  any  such  act,  duty,  or 
authority,  the  following  provisions  shall  have 
effect :  (0)  Wherever  in  any  such  action  a  judg- 
ment is  obtained  by  the  defendant  it  shall  carry 
costs  to  be  taxed  as  between  solicitor  and  client. 
It  has  been  held  that  a  consent  order  is  a  judg- 
ment within  that  section  (Shaw  v.  Hertfordshire 
County  Council,  81  L.  T.  Rep.  208 ;  (1899)  2  Q.  B. 
282),  and  it  has  been  also  held  that  there  is  juris- 
diction to  give  no  costs  (Boetoek  v.  Ramsey  urban 
District  Council,  83  L.  T.  Rep.  358;  (1900)  2 
O.  B.  616),  but  that  if  costs  are  dealt  with  at  all 
they  must  be  as  between  solicitor  and  client 
(North  Metropolitan  Tramways  Company  v. 
London  County  Council  (78  L.  T.  Rep.  711; 
(1898)  2  Oh.  145).  But  these  cases  do  not  apply 
here.  Then  it  is  said  that  sub-sect,  (c)  applies 
here,  namely :  "  Where  the  proceeding  is  an 
action  for  damages  tender  of  amends  before  the 
action  was  commenced  may,  in  lieu  of  or  in 
addition  to  any  other  plea,  be  pleaded.  If  the 
action  was  commenced  after  the  tender  or  is  pro- 
ceeded with  after  payment  into  court  of  any 
money  in  satisfaction  of  the  plaintiff's  claim,  and 
the  plaintiff  does  not  recover  more  than  the  sum 
tendered  or  paid,  he  shall  not  recover  any  costs 
incurred  after  the  tender  or  payment,  and  the 
defendant  shall  be  entitled  to  costs  to  be  taxed 
as  between  solicitor  and  client  as  from  the  time 
of  the  tender  or  payment;  but  this  provision 
shall  not  affect  costs  on  any  injunction  in  the 
action."  Now,  it  appears  to  me  that  the  whole 
framework  of  the  section  proceeds  on  the  ground 
that  the  action  goes  to  judgment,  because,  the 
court  having  already  held  that  the  whole  dis- 
cretion of  the  court  is  not  taken  away  as  it  may 
grant  no  costs  at  all,  it  seems  to  me  that  the 
question  of  that  discretion  does  not  arise  unless 
the  case  goes  to  trial.  Again,  the  plaintiff  does 
not  recover  anything ;  the  action  is  simply  dis- 
continued; there  was  never  any  order  or  judg- 
ment given.  Order  XXVI.,  r.  1,  says  that  the 
mere  notice  of  discontinuance  puts  an  end  to  the 
action,  and  it  is  necessary  to  pay  the  costs  because 
they  are  carried  in  on  the  notice.  I  understand 
that  that  is  the  practice.  From  this  I  say  that 
no  order  could  be  obtained.  The  words  "  does 
not  recover  more  "  means  by  the  judgment  of  the 
court  or  consent  order,  having  regard  to  the 
authority  I  have  referred  to.  This  section  is  a 
highly  penal  one,  creating  a  rather  curious  prefe- 
rential state  of  things  in  favour  of  public  autho- 
rities. It  ought  not  to  be  extended  to  cases  which 
do  not  come  within  it.  These  authorities  have 
very  great  powers  of  interfering  with  people's 
rights,  and  are  supported  by  the  moneys  of  the 
ratepayers.  It  is  quite  right  that  if  they  are 
attacked  they  should  be  allowed  to  defend  them- 
selves, and  that  the  attacking  party  should  run 
the  risk  of  paying  costs  as  between  solicitor  and 
client.  But  I  see  no  reason  for  giving  them 
that  preference  to  any  greater  extent  than  is 
expressed  in  the  words  of  the  Act  of  Parliament. 
Inasmuch  as  the  true  view  is  that  there  must 
be  a  judgment  on  which  the  court  can  exercise 
its  discretion  and  give  costs  or  no  costs  in  the 
case  of  discontinuance,  the  plaintiff  can  simply 


go  on  with  another  action  or  not.  Therefore  I 
am  unable  to  give  solicitor  and  client  costs  in 
this- 


Solicitors:  Peacock  and  Ooddard,  agents 
for  MuUings,  EUett,  and  Co.,  Cirencester; 
Blyth,  Button,  Hartley,  and  Blyth,  agents  for 
T,  Mace,  Chipping  Norton,  and  H.  T.  Bavenor, 
Witney. 


Monday,  Aug.  5, 1901. 

(Before  Buckley,  J.) 

Babnabd  Castlb  Urban  District  Council 

v.  Wilson,  (a) 
Waterworks    Clauses    Acts  —  Water    supply  — 

Domestic  purposes — Trade  or  business  purposes 

—School  swimming  baths — Waterworks  Clauses 

Act  1863  (26  &  27  Vict.  c.  93),  s.  12. 
A  supply  of  water  to  a   swimming  bath  in  a 

bearding  school  for  the  use  of  the   scholars  is 

a  supply  for  "  domestic  purposes "  within  the 

meaning  of  sect.  12  of  the  Waterworks  Clauses 

Act  1863. 
Thb  plaintiffs  were  the  urban  sanitary  autho- 
rity, authorised,  under  the  Public  Health  Act 
1875  and  Acts  incorporated  therewith,  to  supply 
water  to  the  district  of  Barnard  Castle ;  and  for 
the  supply  of  water  for  domestic  purnoses  only  to 
premises  within  their  district  the  plaintiffs,  apart 
from  special  agreements,  charged  a  water  rate. 
For  the  supply  of  water  for  purposes  other 
than  domestic  purposes  the  plaintiffs  charged 
according  to  certain  rules  and  regulations, 
which  provided  that  the  charge  for  water  sup- 
plied for  trade  purposes  should  be  6<2.  per  1000 
gallons. 

The  defendants  were  sued  as  representing  the 
governors  of  the  North- Eastern  County  School, 
which  was  within  the  plaintiffs'  district. 

The  school  was  administered  under  a  scheme 
settled  by  the  Charity  Commissioners.  Ite 
income  was  derived  partly  from  endowments  and 
partly  from  tuition  lees.  Any  part  of  the  income 
not  applied  to  the  purposes  specified  in  the  scheme 
was  to  be  invested  in  the  names  of  the  official 
trustee  of  charitable  funds  in  trust  for  the 
foundation  in  augmentation  of  its  endowment. 
A  swimming  bath  was  provided  on  the  school 
premises  capable  of  holding  about  35,000  gallons 
of  water.  The  school  accommodated  300  boarders 
and  fifty  day  boys.  Boarders  were  required  to 
pay  an  additional  fee  of  3#.  6d.  per  term  for  the 
swimming  bath,  and  an  instructor  of  swimming 
was  kept 

The  plaintiffs  claimed  to  charge  for  water  sup- 
plied to  the  swimming  bath  as  for  water  supplied 
for  trade  or  business  purposes. 

The  Waterworks  Clauses  Act  1863  (26  &  27 
Vict.  c.  93),  which  is  incorporated  with  the  Pablio 
Health  Act  1875,  provides  by  sect  12 : 

A  supply  of  water  for  domestio  purpose!  shall  not 
include  a  supply  of  water  for  cattle,  or  for  horses,  or  for 
washing  carriages  where  suoh  horses  or  carriages  are 
kept  for  sale  or  hire  or  by  a  common  carrier,  or  a  sspplj 
for  any  trade,  manufacture,  or  business,  or  for  waterinff 
gardens,  or  for  fountains,  or  for  any  ornamental 
purpose. 

S.  O.  Lushington  for  the  plaintiffs.— The  defen* 

(a)  Reported  by  H.  Pbootsr,  Esq.,  BerrlsteMt-Law. 
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dants  carry  on  the  trade  or  business  of  educating 
boys: 

WaxUon  v.  Coppard,  79  L.  T.  Bep.  467;  (1899) 

1  Ch.  92 ; 
Doe  d.  Bish  t.  Keeling,  1  M.  A  S.  95  ;  UB.B.  405; 
Rolls  v.  MiUer,  50  L.  T.  Bep.  153, 155 ;  Ibid.,  597; 
27  Ch.  Div.  71,75. 

The  last  case  shows  that  even  a  school  which  is 
not  carried  on  for  profit  may  be  a  business.  The 
swimming  bath  is  part  of  tne  educational  plant, 
and  the  water  supplied  to  it  is  for  the  purposes  of 
the  school  business.    He  referred  to 

Public  Health  Act  1875  (88  *  89  Yiot.  o.  55),  si.  51, 

56; 
Waterworks  Clauses  Aot  1847  (10  A  11  Yiot  e.  17), 

as.  53,  74; 
Waterworks  Clauses  Aot  1863  (26  A  27  Yiot.  o.  93), 

s.  12  (ubi  sup.) ; 
Liskeard  Union  v.  Liskeard  Waterworks,  7  Q.  B. 

Div.  505 ; 
Busby    v.     Chesterfield     Waterworks     Company, 

E.  B.  &  £.  176. 

B.  C.  Glen  for  the  defendants.— Sect  12  of  the 
Waterworks  Glauses  Act  1863  practically  contains 
a  definition  of  what  are  to  be  included  in 
domestic  purposes.  It  is  submitted  baths  are 
not  excluded.  The  word  "business"  in  that 
section  means  something  ejusdem  generis  with 
44  trade  or  manufacture.  The  defendants  are 
trustees  for  carrying  on  a  public  institution. 
Liskeard  Union  v.  Liskeard  Waterworks  (ubi  sup.) 
involves  a  decision  that  a  supply  of  water  to  a 
public  institution  is  not  a  supply  for  any  trade, 
Business,  or  manufacture.  A  fixed  bath  in  a 
private  house  has  been  held  to  be  a  domestic 
purpose: 

Weaver  v.  The  Corporation  of  Cardiff,  48  L.  T.  Bep. 
906. 
The  swimming  bath  in  this  school,  which  for  this 
purpose  must  be  regarded  as  a  large  family,  is 
also  a  domestic  purpose.    He  also  referred  to 

Smith  y.  Anderson,  43  L.  T.  Bep.  329 ;  15  Ch.  Diy. 

247; 
Public  Health  Aot  1875,  s.  65. 

Lushington  in  reply.— Weaver  v.  The  Corpora* 
Hon  of  Cardiff  (ub%  sup.)  only  decided  that  the 
word  "bath"  in  a  special  Act  meant  "public 
hath." 

Buckley,  J. — The  plaintiffs  are  the  urban 
sanitary  authority  who,  under  the  Public  Health 
Act  1875,  and  the  Acts  incorporated  therewith, 
are  authorised  to  supply  water  to  a  district.  The 
defendants  are  the  governors  of  a  school  in  the 
district  In  1896  they  erected  a  swimming  bath 
for  the  use  of  the  boys,  some  350  in  number. 
The  bath  consumed  some  35,000  gallons  of  water. 
The  question  is  whether  the  supply  to  the  swim- 
ming bath  is  one  for  "  domestic  purposes  "  within 
the  Acts,  or  is  a  supply  for  the  purpose  of  any 
"  trade,  manufacture,  or  business.  It  appears  to 
me  that  the  undertaking  of  this  school  is,  within 
certain  authorities  and  for  certain  purposes,  a 
business.  I  find  that  Lord  Ellenborough,  G.J.  in 
Doe  d.  Bieh  v.  Keeling  {ubi  sup.)  held  that  an 
assignment  of  a  lease  to  a  schoolmaster  was  a 
breach  of  a  covenant  "  not  to  use  or  exercise,  or 
permit  or  suffer  to  be  used  or  exercised,  upon  the 
demised  premises  or  any  part  thereof,  any  trade 
or  business  whatsoever,  Ac.,  without  the  licence 
of  the  lessor,  Ac."    In  the  recent  case  of  Bolls  v. 


Miller  (ubi  sup.),  the  Court  of  Appeal  held  that 
a  charitable  institution,  known  as  the  Home  for 
Working  Girls,  where  the  inmates  were  provided 
with  board  and  lodging,  whether  any  payment 
was  taken  or  not,  was  a  business,  and  came  within 
the  restrictions  of  a  covenant  that  a  lessee  would 
not  use,  exercise,  or  carry  on  upon  the  premises 
any  trade  or  business  of  any  description  whatso- 
ever.    This  case  is  not  varied  by  the  fact  that 
the  .school  is  not  carried  on  for  profit,  and  that  the 
receipts  jjo  in  augmentation  of  its  endowment. 
For  certain  purposes  I  think  that  this  is  a  busi- 
ness.   The  question  is  whether,  within  sect.  12  of 
the  Waterworks  Glauses  Act  1863,  contrasting 
the  expressions  "  a  supply  of  water  for  domestic 
purposes  "  with  "  a  supply  for  any  trade,  manu- 
facture, or  business,"  the  supply  to  this  swimming 
bath  is  for  a  domestic  purpose  or  not.     The  only 
other  sections  in  the  Acts  to  which  I  need  refer 
are  sects.  56  and  65  of  the  Public  Health  Act 
1875.    The  effect  of  sect.  56  is  that  where  a  local 
authority  supply  water  they  may  charge  a  water 
rate,  with  power  to  enter  into  agreements  for 
supplying  water  on  such  terms  as  may  be  agreed 
on  between  them  and  the  persons  receiving  the 
supply.    Sect.  65  is  the  only  section  dealing  with 
baths— i.e.,  "  any  local  authority  may,  if  they 
think  fit,  supply  water   from    any   waterworks 
purchased  or  constructed  by  them  to  any  public 
oaths  or  washhouses,  or  for  trading  or  manufac- 
turing purposes,  on  such  terms  and  conditions  as 
may  be  agreed  on  between  the  local  authority  and 
the  persons  desirous  of  being  so  supplied.'9    I 
have  to  deal  with  a  series  of  statutes  in  which 
there  is  no  provision  as  to  baths  except  public 
baths.    Counsel  for  the  plaintiffs  did  not  contest 
the  proposition  that  a  supply  of  water  to  a  bath 
in  a  private  house  is  a  supply  for  domestic  pur- 
poses :  (see  Weaver  v.  Corporation  of  Cardiff,  48 
L.  T.  Bep.  906).   If  a  private  resident  was  minded 
to  construct,  and  did  construct  for  his  own  use,  a 
swimming  bath  in  his  garden,  or  contiguous  to  his 
house,  the  supply  to  that  bath  would  be  a  supply 
for  a  domestic  purpose.    It  is  said  this  school  is  a 
business,  and  a  supply  to  the  swimming  bath  is  a 
supply  for  that  business.    The  business,  if  it  be  a 
business,  is  that  of  receiving,  feeding,  teaching, 
and  housing  boys  during  the  school  term.    It 
seems  to  me,  if   the   plaintiffs'   proposition  is 
true,  that  a  supply  of  water  to  the  boys  for 
washing  their  hands  or  cooking  purposes  would 
be  a  supply  for  the  purposes  of  that  business. 
It  seems  to  me  a  very  extravagant  proposition. 
It  is  argued  that  I  ought  to  draw  a  distinction 
between  water  supplied  for  domestic  purposes 
and   water  supplied  to  the  swimming  bath.    I 
fail  to  find  that  the  swimming  bath  is  a  business 
as    distinguished    from    the    general    business. 
Suppose  the  school  had  a  gymnasium;  could  it 
be  said  that  the  governors  carried  on  a  business 
of  gymnastic  teaching  P    The  true  answer  to  the 
contention  on  the  part  of  the  plaintiffs  is  to  be 
found  in  this:  In  sect.  12  of  the  Waterworks 
Glauses  Act  1863,  this  word  "business"  is  to  be 
read   in   contrast   with     "domestic    purposes." 
Then  if  you  find  a  domestic  purpose,  even  if 
keeping  a  school  is  a  business,  a  supply  for  that 
purpose  is  a  supply  for  domestic  pusposes.    The 
nearest  case  is  Liskeard  Union  v.  Liskeard  Water- 
works (ubi  sup.),  where  it  was  argued  that  water 
supplied  to  a  workhouse  was  not  supplied  for 
domestic  purposes  within  the  meaning  of  the  Act 
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in  question  there,  because  the  maintenance  of 
paupers  in  England  is  a  public  purpose.  Lord 
Coleridge  says:  "No  doubt  this  is  true,  but  in 
the  prosecution  of  that  which  is  a  public 
purpose  there  may  be  domestic  uses,  and  this  is 
one.  And  further  on  he  says:  "Every  large 
family  is  partly  made  up  of  persons  quite  un- 
connected by  ties  of  blood  or  marriage,  and  the 
number  of  those  so  connected  may  bear  a  very 
small  proportion  to  the  whole  number  of  persons 
collected  together,  as,  for  instance,  in  the  case 
of  a  school,  where  a  number  of  persons  of  diffe- 
rent families  are  collected  from  different  places, 
but  under  one  head  and  one  roof,  and  are  for  all 
practical  purposes  one  family."  That  is  the  real 
way  in  which  to  treat  this  case.  All  these  boys 
constitute  one  establishment,  and  a  supply  of 
water  to  them  is  as  much  a  supply  for  domestic 
purposes  as  a  supply  to  the  masters.  The  plain- 
tiffs fail,  and  I  dismiss  the  action  with  costs.  I 
declare  that  the  governors  are  entitled  to  a  supply 
of  water  to  the  swimming  bath  as  for  domestic 
purposes. 

Solicitors :  for  the  plaintiffs,  Doyle,  Devonshire, 
and  Woodhouse,  for  /.  Ingram  Dawson,  Barnard 
Castle;  for  the  defendants,  Huntington  and  Leaf, 
for  A,  T.  Piper,  Barnard  Castle. 


KING'S  BENCH  DIVISION. 

Friday,  Aug.  9, 1901. 

(Before  Wills  and  Kennedy,  JJ.) 

Peabks,  Gunston,  and  Tee  Limited  (apps.)  v. 

Knight  (resp.). 

Same  v.  Yan  Tbomp  (resp.).  (a) 

Adulteration  of  food — Addition  of  natural  con- 
stituent— Butter — Excess  of  water — Milk  added 
to  butter  to  increase  weight — Offence — Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
0.6. 

To  a  purchaser,  who  demanded  butter,  the  appel- 
lants sold  butter  which  contained  an  excessive 
quantity  of  water.  The  excess  of  water  was  not 
the  result  of  the  manufacture  of  butter  from 
milk  or  cream,  but  was  caused  by  the  addition 
to  the  butter  already  manufactured  extraneous 
milk  which  had  been  incorporated  with  the 
butter  by  some  process  after  its  manufacture. 
Butter  is  made  from  milk  or  cream  or  both,  and 
water  is  a  natural  constituent  of  it,  and  is 
always  in  it  to  a  varying  extent.  The  added 
milk  was  not  required  for  the  production  of 
butter,  but  was  incorporated  with  it  for  the  pur- 
pose of  increasing  its  weight  by  the  extra  water 
thereby  introduced : 

Held,  that,  though  water  was  a  natural  constituent 
of  butter,  the  butter  sold  by  the  appellants 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  the  purchaser,  and  that 
the  appellants  had  there/ore  committed  an 
offence  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875. 

Peabks,  Gunston,  and  Tee  Limited  (apps.)  v. 

Knight  (resp.). 
Case  stated  by  the  stipendiary  magistrate  for  the 
Staffordshire  Potteries  District. 

At  a  court  of  summary  jurisdiction,  held  at 
Longton  on  the  8th  May  1901,  an  information  was 

(•)  Reported  by  W.  W.  On,  Ea%. ,  B*rrirtar-*t-LAw. 


preferred  by  Knight,  the  respondent,  against  the 
appellants,  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  charging  that  the  appellants 
unlawfully  did  sell  to  the  prejudice  of  the  pur- 
chaser a  certain  article  of  food — namely  a  quan- 
tity of  butter,  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded 
by  the  purchaser,  the  same  being  adulterated 
with  water  contrary  to  the  provisions  of  the 
statute. 

The  magistrate  convicted  the  appellants  of  the 
offence,  and  ordered  them  to  pay  a  sum  of  202. 
and  231  8*.  6d.  costs. 

The  following  facta  were  proved  or  admitted  :— 

The  appellants  were  grocers  and  provision 
merchants,  and  the  respondent  was  an  inspector 
under  the  Sale  of  Food  and  Drugs  Acts. 

On  the  20th  March  1901  the  respondent  caused 
to  be  purchased  at  the  appellants'  shop  at  Fenton, 
in  the  county  of  Stafford,  one  half-pound  of 
butter  for  the  purpose  of  submitting  the  same  to 
analysis. 

The  price  of  the  half-pound  of  butter  was  5d. 

A  portion  of  the  butter  was  submitted  for 
analysis  to  the  public  analyst,  who  certified  that 
the  part  or  sample  of  butter  contained  22*53  per 
cent,  of  water,  and  that  this  was  at  least  6  per 
cent,  too  much  water. 

Water  is  a  natural  constituent  of  butter,  and 
is  always  present  in  butter  to  a  considerable 
though  varying  extent.  Butter  is  made  some- 
times from  milk,  sometimes  from  cream,  some- 
times from  milk  and  cream.  Milk  contains 
about  88  per  cent.,  cream  about  50  per  cent,  of 
water. 

There  is  no  statutory  standard  for  the  com- 
position of  butter  as  regards  the  proportion  of 
water  it  may  contain.  The  Board  of  Agriculture 
have  made  no  regulations  as  to  this  under  sect.  4 
of  the  Sale  of  Food  and  Drugs  Act  1899.  The 
standard  taken  by  the  analyst  certifying  in  the 
present  instance  was  16  per  cent. 

The  6  per  cent,  excess  of  water  which  the  sample 
of  the  apellants'  butter  was  certified  to  contain 
was  not  the  result  of  the  manufacture  of  butter 
from  milk,  or  cream,  or  both,  but  was  caused  by 
the  addition  to  butter  already  manufactured  from 
milk,  or  cream,  or  both,  of  extraneous  milk,  which 
milk  had  been  incorporated  with  the  butter  by 
some  process  subsequent  to  the  manufacture  of 
the  butter. 

The  added  milk  was  not  required  for  the  pro- 
duction of  butter,  but  was  incorporated  with  the 
butter  for  the  purpose  of  increasing  its  weight  by 
means  of  the  extra  water  thereby  introduced. 

It  is  not  unusual  for  a  butter  manufacturer  to 
blend  two  or  three  different  kinds  of  butter. 

No  evidence  was  called  by  the  appellants,  but  it 
was  contended  on  their  behalf  that  an  article 
could  not  be  adulterated  by  the  addition  of  a 
constituent  from  which  it  was  derived,  and  there- 
fore that  the  butter  in  question,  having  been  made 
exclusively  from  milk,  or  cream,  or  both,  was  in 
fact  not  adulterated  butter,  whatever  the  per- 
centage of  water  might  be,  and  there  being  no 
legal  standard  as  to  the  quantity  of  water  in 
butter,  the  fact  that  the  butter  contained  2253 
per  cent,  of  water  was  under  the  circumstances  no 
evidence  of  adulteration,  and  that  no  offence  was 
committed,  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  by  not  eliminating  a  natural 
constituent  of  the  article. 
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The  magistrate  was  of  opinion  that  of  the  22*53 
per  cent,  of  water  found  in  the  butter,  6  per  cent, 
was  excessive  and  was  caused  by  the  addition  of 
the  milk  as  previously  stated,  and  he  held  that  the 
process  of  adding  the  milk  to  the  butter  being  for 
the  purpose  of  the  addition  of  water,  constituted 
an  offence  under  sect.  6  of  the  Sale  of  Food  and 
Drags  let  1875,  in  that  an  article  was  sold  not  of 
the  nature,  substance,  and  quality  demanded  by 
the  purchaser,  the  same  being  adulterated  with 
water. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  above  statement  of  facts,  the 
magistrate  came  to  a  correct  determination  and 
decision  in  point  of  law. 

Pbabks,  Gunston,  and  Tee  Limited  (apps.) 
v.  Van  Tromp  (resp.). 

Case  stated  by  the  stipendiary  magistrate  for 
South  Staffordshire. 

At  a  court  of  summary  jurisdiction,  held  at 
Brierley  Hill,  in  the  county  of  Stafford,  on  the 
3rd  May  1901,  an  information  was  preferred  by 
the  respondent,  Tan  Tromp,  an  inspector  under 
the  Sale  of  Food  and  Drugs  Act,  against  the 
appellants  under  the  same  section  charging  them 
with  having,  on  the  1st  April  1901,  sold  to  the 
prejudice  of  the  purchaser  at  Brierley  Hill  butter 
which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  the  purchaser, 
the  same  being  adulterated  with  at  least  5  per 
cent,  too  much  water. 

The  magistrate  convicted  the  appellants,  and 
imposed  a  penalty  of  202.  and  15Z.  16*.  67Z.  costs. 

The  appellants,  who  were  the  same  as  the  appel- 
lants in  the  previous  case,  carried  on  their  business 
(amongst  other  places)  at  Brierley  Hill.  One 
half-pound  of  butter  was  purchased  in  the  appel- 
lants shop  for  analysis.  The  butter  was  labelled 
"Pure  dairy  butter,"  and  was  wrapped  in  a  paper 
on  which  were  the  words  "  Pure  butter." 

The  analyst  certified  that  the  butter  contained 
21*75  per  cent,  of  water,  and  that  this  was  at 
least  5  per  cent,  too  much.  Water  is  a  natural 
constituent  of  butter,  and,  though  the  quantity 
varies,  it  should  never  exceed  16  per  cent. 

It  is  a  common  practice  in  the  trade  to  blend 
different  kinds  of  butter,  and  the  process  of 
blending  adopted  by  the  appellants  is  to  mix 
different  kinds  of  butter  together,  and  during  this 
process  to  add  to  it  full  cream  milk.  The  butter 
in  question  had  been  blended  by  the  above  process 
—that  is  to  say,  it  was  composed  of  different 
kinds  of  butter  mixed  together,  genuine  full 
cream  milk  being  added  to  it  during  the  process. 

The  excessive  amount  of  water  found  in  the 
butter  was  derived  entirely  from  the  milk  which 
was  added  during  this  process.  The  price  of  full 
cream  milk  is  three-farthings  a  pound  and  butter 
about  tenpence. 

It  was  contended  on  behalf  of  the  appellants 
that,  until  regulations  were  made  by  the  Board  of 
Agriculture  under  sect.  4  of  the  Sale  of  Food  and 
Drags  Act  1899  (62  &  63  Yict.  c.  51),  any  article 
made  exclusively  from  milk,  or  cream,  or  both  was 
in  fact  butter;  that,  there  being  no  statutory 
itandard  as  to  the  quantity  of  water  in  butter, 
the  fact  of  the  butter  containing  21*75  per  cent, 
of  water  was,  under  the  <naromstanoea,  no  evidence 
ef  adulteration ;  thai  no  offence  waa  committed 
UBd*aeoL6o*  theSale  of  Food  and  Drugs  Act 
•Wfr  ay  M^euSHHtataig  a  natural  oosutueint  of  the 


article,  and  that  the  facts  disclosed  no  evidence  of 
adulteration  or  any  offence  under  sect.  6  of  that 
Act. 

The  magistrate  was  of  opinion  that  the  water 
found  in  the  butter  was  excessive,  and  as  it  was 
caused  by  adding  milk  to  an  already  manufactured 
article,  the  mixture  could  not  properly  be  called 
butter,  but  was  butter  adulterated  by  the  addition 
of  water  in  the  form  of  milk,  and  he  was  of 
opinion  that  the  milk  was  added  fraudulently 
and  with  intent  to  increase  the  bulk  of  the 
mixture. 

He  was  further  of  opinion  that  the  fact  that 
the  Board  of  Agriculture  had  not  exercised  the 
powers  conferred  upon  it  by  sect.  4  of  the  Sale  of 
Food  and  Drugs  Act  1899  did  not  warrant  the 
appellants  in  mixing  milk  with  the  butter,  and  so 
producing  an  abnormal  amount  .of  water  in  the 
butter. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  stated,  the  magistrate 
was  right  in  law  in  convicting  the  appellants  of 
the  offence  charged  in  the  information  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1875. 

Joseph  Walton,  K.O.  (Bonsey  with  him)  in  the 
first  case.  The  question  is  whether  the  butter 
supplied  was  of  the  nature,  substance,  and  quality 
of  the  article  demanded.  In  considering  the 
application  of  the  section,  different  considerations 
apply  to  the  different  classes  of  cases :  for 
example,  in  the  case  of  milk,  which  is  a  natural 
product  and  which  contains  a  large  quantity  of 
water,  it  would  be  no  offence  under  the  section  to 
sell  milk,  however  large  the  quantity  of  water  it 
contained,  provided  that  no  water  was  added. 
The  case  of  butter  is  different;  it  is  a  manu- 
factured article,  made  by  bringing  together  the 
different  ingredients  of  the  milk  or  cream.  It 
is  the  product  of  milk  or  cream,  and  by  the 
definition  in  sect.  3  of  the  Margarine  Act  1887 
(50  &  51  Yict.  c.  29),  it  must  be  made  exclusively 
from  milk  or  cream.  In  this  case  that  was  so,  as 
the  butter  did  not  contain  anything  but  milk  or 
cream.  What  was  added  was  milk  and  not  water, 
and  what  was  done  was  merely  an  additional 
process  in  the  making  of  butter  by  which  more 
milk  was  incorporated  into  the  butter,  and  the 
process  of  manufacture  adopted  had  merely  the 
effect  of  adding  more  water  to  the  butter  than  if 
a  different  process  had  been  adopted.  Different 
methods  of  making  the  butter  may  result  in 
adding  different  quantities  of  water  to  the  butter, 
and  in  the  process  here  adopted  more  milk  was 
used,  but  nothing  else  was  used,  and  this  resulted 
in  a  butter  containing  more  than  the  ordinary 
quantity  of  water.  That  is  not  an  offence  under 
the  section.  If  a  dealer  has  butter  in  which  there 
is  little  water,  and  if  he  puts  the  butter  through 
this  process  by  adding  milk,  thereby  increasing 
the  quantity  of  water  in  the  butter,  it  could  not 
be  said  that  an  offence  under  this  section  was 
committed ;  and  if  so,  the  appellants  have  com- 
mitted no  offence  here.  No  statutory  standard 
has  been  fixed  under  sect.  4  of  the  Sale  of  Food 
and  Drugs  Act  1899,  and  no  regulations  have 
been  made,  and  therefore  so  long  as  the  butter  is 
made  from  milk,  or  cream,  or  both,  and  from 
nothing  else,  no  offence  is  committed. 

Avory,  K.O.  (Bontey  with  him)  in  the  second 
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Danckwerts,  K.C.  and  B.  C.  Brough,  for  the 
respondents,  were  not  called  upon  to  argue. 

Wills,  J. — I  am  clearly  of  opinion  that  these 
convictions  most  be  supported,  and  I  think  that 
when  a  little  consideration  is  given  to  the  question 
which  is  raised  there  is  not  room  for  any  serious 
doubt  about  it.    The  section  prohibits  the  selling, 
to  the  prejudice  of  the  purchaser,  any  article  of 
food  which  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded.    The  purchaser 
in  this  case  demands  butter.    What  does  he  get  P 
He  gets  that  which  has  been  butter,  because  we 
are  told  that  it  is  butter  that  is  started  with,  but 
which  by  some  ingenious  process,  the  nature  of 
which  is  a  trade  secret,  or  at  all  events  is  not  told 
to  us,  milk  is  taken  in  in  considerable  quantities, 
and  care  is  taken  that  the  milk  shall  be  introduced 
into  the  butter  in  a  state  in  which  it  is  not  butter. 
If  the  milk  were  subjected  to  the  ordinary  pro- 
cesses by  which  butter  is  made,  and  the  natural 
amount  of  butter  were  taken  out  of  it,  well  and 
good.    The   ordinary  way  of  making  butter  is 
perfectly  well  known,  and  in  the  making  of  it 
people  know  where  to  stop.    It  is  not  a  question 
of  delicate  percentages,  and  it  is  not  a  question 
of  whether  it  contains  20  per  cent,  or  25  per  cent, 
of  water.    It  seems  that  the  very  object  of  the 
process  is  that  the  added  cream  or  milk,  as  the 
case  may  be,  shall  not  be  turned  into  butter,  but 
that  some  of  the  watery  parts  of  it  in  considerable 
quantity,  which  in  the  natural  process  of  making 
butter  out  of  it  would  be  eliminated,  shall  be  left 
in  the  resulting  compound  product.    Of  course, 
the  process  itself  must  cost  money.    That  would 
not  be  done  unless   it  were   done  for  the  pur- 
pose of  making  a  spurious  profit  out  of  it,  and 
of  making  that  profit  out  of  it  by  reason  of  the 
purchaser  supposing  that  he  has  got  the  genuine 
article,  in  lieu  of  which  he  has  got  the  genuine 
article  saturated  with  certain  materials  (whatever 
they  may  be)  which  are  produced  by  stopping 
short  in  the  process  of  making  the  added  cream 
or  milk  into  butter.    It  does  not,  however,  matter 
for  what  purpose  this  is  done,  and  we  need  not 
trouble  ourselves  for  the  purposes  of  these  con- 
victions with  the  motives  or  purposes  for  which 
it  is  done.    The  magistrate  verv  properly  added, 
and  I  think  that  nobody  can  doubt  that  he  has 
arrived  at  a  right  conclusion  on  the  question  of 
fact,  that  it  was  fraudulently  and  dishonestly  done ; 
but  if  it  were  done  ever  so  honestly  it  is  imma- 
terial, because  the  offence  which  is  created  by  the 
first  part  of  sect.  6  is  complete,  whatever  the 
motive  is.    In  my  opinion,  therefore,  there  is  not 
a  shadow  of  a  doubt  about  these  not  being  right 
convictions,  and  the  appeals  must  be  dismissed 
with  costs. 

Kennedy,  J. — I  am  entirely  of  the  same 
opinion,  and  I  must  say  it  seems  to  me  to  be  a 

remarkably  clear  «"".         (WcKon.  affirmed. 

Solicitors  for  the  appellants,  Neve,  Beck,  and 
Kirby. 

Solicitors  for  the  respondents,  Thomas  White 
and  Sons,  for  C.  F.  Hand,  Stafford. 


Aug.  5  and  10, 1901. 

(Before  Wiljjs,  J.) 

Corporation  of  Truro  v.  Rows,  (a) 

Corporation — Fisheries — Short  lease  taken  by 
corporation  —  Validity  —  Mortmain  —  Eight  of 
oyster  fishery — Depositing  oysters  on  foreshore 
as  incident  to  right  of  fishery — Mortmain  and 
Charitable  Uses  Act  1888  (51  &  52  Vict.  c.  42), 
s.  1— Municipal  Corporations  Act  1882  (45  A  46 
VicLc.  50),  s.  107. 

A  corporation  were  by  a  local  Act  constituted 
undertakers  for  the  regulation  of  the  oyster 
fishery  in  their  river,  and  they  subsequently  took 
a  lease  for  fourteen  years  of  certain  parts  of  ths 
foreshore  to  which  the  Act  applied.  The  defen- 
dant had  a  right  of  oyster  fishery  in  the 
harbour,  and  from  time  immemorial  he  and 
other  fishermen  were  in  the  habit  of  depositing 
oysters,  which  had  been  taken  from  the  sea,  on 
a  particular  spot  of  the  foreshore  which  had 
been  roughly  staked  out.  This  depositing  of 
the  oysters  was  necessary  to  free  them  from 
contamination  and  to  render  them  fit  for  use, 
and  the  acts  of  the  defendant  did  not  constitute 
any  occupation  of  the  soot  by  him,  but  wen 
merely  incidental  to  the  fishing  for  oysters,  and 
practically  such  storage  was  necessary  for  the 
oyster  fishery. 

In  an  action  by  the  corporation  as  such  lessees  for 
alleged  trespass  in  so  depositing  the  oysters  on 
the  foreshore : 

Held  (as  to  the  riqht  of  the  corporation  to  sue), 
that  neither  the  Mortmain  Act,  nor  sect.  107  of 
the  Municipal  Corporations  Act  1882  prevented 
the  corporation  as  such  from  acquiring  a  short 
leasehold,  and  as  the  acquisition  of  the  lease- 
hold afforded  a  reasonable  facility  for  carrying 
out  the  purposes  of  their  local  Act,  its  acceptance 
was  not  ultra  vires  and  they  could  sue  under  it : 
Held,  also,  that  the  right  of  depositing  the  oysters 
on  the  foreshore  was  a  right  which  could  be 
legally  incident  to  the  right  of  fishery,  and  that 
therefore,  as  such  right  had  been  established  tn 
fact,  the  defendant  had  committed  no  trespass  in 
so  depositing  them. 

Further  consideration  by  Wills,  J.  in  an 
action  tried  before  him  with  a  jury  at  Truro. 

The  plaintiffs  were  the  mayor,  aldermen,  and 
burgesses  of  the  city  of  Truro,  and  the  action 
was  brought  by  them  against  the  defendant  for 
damages  for  alleged  acts  of  trespass  on  a  part  of 
the  foreshore  at  Truro  of  which  the  plaintiffs 
were  the  lessees,  and  for  an  injunction  to  restrain 
the  defendant  from  committing  the  acts  of 
trespass  alleged. 

By  a  charter  of  31  Elizabeth  the  borough  of 
Truro  was  to  be  a  free  borough  of  itself,  ana  wis 
to  be  a  body  corporate  and  politic  by  the  name  of 
the  Mayor  and  Burgesses  of  the  Borough  of  Truro, 
and  it  was  provided  that  they  by  the  name 
of  the  Mayor  and  Burgesses  of  the  Borough  of 
Truro, 

May  and  shall  be  for  ever  at  all  future  times  persons  fit 
and  capable  in  law  to  hold,  purchase,  reoeive,  and  possess 
lands,  tenements,  liberties,  privileges,  jurisdictions,  fran- 
chises, and  hereditaments  of  what  kind  or  nature  Boater 
they  be,  to  them  and  their  successors  in  fee  and  per- 
petuity, and  also  goods  and  ohattels  and  other  things 
whatsoever  of  what  nature  or  kind  soever  they  may  be, 

(a)  Reported  by  W.  W.  Ore,  Esq.,  Rsrrlstsr-stnUir. 
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and  to  give,  giant,  demise,  and  assign  lands,  tenements, 
and  hereditaments,  and  all  and  singnlar  other  acts  and 
deeds  to  do  and  execute  by  the  same  name. 

By  an  indenture,  dated  the  4th  Jane  1897, 
certain  parts  of  the  shore  of  the  estuary  of  the 
Pal  or  Truro  river,  and  of  the  creeks  thereof  as 
far  as  the  sea  Aowb  and  reflows  between  high  and 
low  water-marks  at  highest  and  lowest  tides,  which 
formerly  belonged  to  the  Duchy  of  Cornwall,  were 
demised  by  the  owner,  Colonel  Tremayne,  to  the 
mayor,  aldermen,  and  citizens  of  the  city  of  Truro 
for  a  term  of  fourteen  years  from  the  29th  Sept. 
1896  at  a  yearly  rent  of  15Z. 

The  defendant  had  the  right  of  fishing  for 
oysters  in  the  harbour  of  Truro,  and  in  the  exer- 
cise of  this  right  of  fishery  the  defendant  and 
other  fishermen  had  from  time  immemorial  been 
in  the  habit  of  depositing  the  oysters  when 
dredged  from  the  sea  upon  a  particular  spot  or 
part  of  the  foreshore  covered  by  the  sea  except  at 
lowest  tides. 

The  oysters  as  dredged  up  or  gathered  from 
the  oyster  beds  in  the  harbour  were  contaminated 
with  copper  from  the  washings  of  the  copper 
mines  in  the  vicinity,  and  it  was  necessary  to 
deposit  them  for  some  considerable  time  in  this 
particular  place  on  the  foreshore  in  order  to  get 
rid  of  the  copper.' 

Other  fishermen  exercised  the  same  rights, 
each  having  a  particular  spot  for  depositing  his 
oysters. 

The  allocation  of  these  particular  spaces  was 
settled  amongst  the  fishermen  themselves,  and 
the  defendant's  space  was  roughly  staked  or 
marked  out  by  withies  stuck  in  the  bed  of  the 
river. 

The  defendant  and  other  fishermen  had  exer- 
cised these  rights  of  depositing  the  oysters  on  the 
foreshore  as  far  back  as  living  memory  extended. 
The  plaintiffs,  claiming  as  lessees  of  the  fore- 
shore under  the  lease  of  the  4th  June  1897, 
brought  the  present  action  against  the  defendant, 
alleging  that  the  acts  of  the  defendant  in 
depositing  the  oysters  on  the  foreshore  as  above 
described,  were  acts  of  trespass  committed  on  the 
foreshore. 

The  jury  at  the  trial  found,  in  answer  to  the 
learned  judge,  (1)  that  the  acts  done  by  the  defen- 
dant did  not  constitute  an  occupation  of  the  soil ; 
(2)  that  such  acts  were  merely  incidental  to  the 
fishing  for  oysters,  and  (3)  that  the  oyster  fishery 
could  not  be  practically  carried  on  without  a 
storage. 

Upon  these  findings  the  case  was  reserved  for 
further  consideration. 

The  Sea  Fisheries  Act  1868  (31  &  32  Vict, 
a  45),  in  part  3  deals  with  oyster  fisheries,  and 
sect  29  gives  power  to  the  Board  of  Trade  to 
make  orders  for  oyster  fisheries,  and  sect.  37 
provides  that  such  orders  made  by  the  Board  of 
Trade  shall  not  have  any  operation  until  confirmed 
by  Act  of  Parliament. 

Under  these  powers  an  order  was  made  by  the 
Board  of  Trade  "for  the  regulation  by  the 
Corporation  of  the  Borough  of  Truro  of  an 
oyster  and  mussel  fishery  in  part  of  the  Truro 
river,  in  the  county  of  Cornwall";  and  this 
order  was  confirmed  by  an  Act  of  Parliament, 
The  Oyster  and  Mussel  Fisheries  Order  Confirma- 
tion Act  1876  (39  &  40  Vict.  c.  xci.). 

Under  this  Act  the  corporation  were  made 
undertakers  of  the  order,  and  the  description  and 


limits  of  the  fishery  comprised  in  the  order  were 
defined,  and  the  corporation  were  given  powers 
to  make,  with  the  approval  of  the  Board  of 
Trade,  bye-laws  and  regulations  for  regulating 
the  fishery  generally  in  terms  not  inconsistent 
with  the  order. 

The  Mortmain  and  Charitable  Uses  Act  1888 
(51  &  52  Vict.  c.  42),  provides : 

Sect.  1.  (1)  Land  shall  not  be  assured  to  or  for  the 
benefit  of,  or  acquired  by  or  on  behalf  of  any  corpora- 
tion in  mortmain,  otherwise  than  under  the  authority  of 
a  lioenoe  from  Her  Majesty  the  Queen,  or  of  a  statute 
for  the  time  being  in  f oroe,  and  if  any  land  is  bo  assured 
otherwise  than  as  aforesaid  the  land  shall  be  forfeited 
to  Her  Majesty  from  the  date  of  the  assuranoe,  and 
Her  Majesty  may  enter  on  and  hold  the  land  accord- 
ingly. 

The  Municipal  Corporations  Aot  1882  (45  &  46 
Vict.  o.  50),  provides : 

Sect.  105.  A  municipal  oorporation  may  oontraot  for 
the  purchase  of  and  hold  any  land  not  exceeding  in  the 
whole  five  aores,  either  in  or  out  of  the  borough,  and 
thereon,  or  on  any  land  belonging  to  or  held  in  trust  for 
the  oorporation,  may  build  a  townhall,  oounoil-house, 
justiees'-room,  with  or  without  a  police-station  and 
oells,  or  look-ups,  or  a  quarter  and  petty  sessions  house, 
or  an  assize  oourt-house,  with  or  without  judges'  lodgings, 
or  a  polling- station,  or  any  other  building  necessary  or 
proper  for  any  purpose  of  the  borough. 

Seot  107.  (1)  Where  a  municipal  oorporation  has  not 
power  to  purchase  or  acquire  land,  or  to  hold  land  in 
mortmain,  the  oouncil  may,  with  the  approval  of  the 
treasury,  purchase  or  acquire  any  land  in  such  manner 
and  on  such  terms  and  conditions  as  the  treasury 
approve,  and  the  same  may  be  oonveyed  to  and  held  by 
the  oorporation  accordingly.  (2)  The  provisions  of  the 
Lands  Clauses  Consolidation  Acta  1845, 1860,  and  1869, 
relating  to  the  purchase  of  land  by  agreement  and 
to  agreements  for  sale  ....  shall  extend  to  all 
purchases  of  land  under  this  section. 

Duke,  K.C.  and  /.  A.  Hawke  for  the  plaintiffs. — 
The  plaintiffs  are  entitled  to  the  damages  and 
injunction  claimed.  With  regard  to  the  question 
of  mortmain,  sect.  1  of  the  Mortmain  and  Charit- 
able Uses  Act  1888  prevents  land  from  being 
acquired  by  a  corporation  in  mortmain,  and  it 
operates  as  a  forfeiture  to  the  Crown  of  land  so 
acquired.  The  effect  of  this  merely  is  that  a 
oorporation  may,  without  licence  from  the  Crown, 
acquire  land,  and  as  regards  the  title  of  the  cor- 
poration it  ia  good,  notwithstanding  any  illegality, 
if  those  who  have  power  to  enter  do  not  do  so : 

Brioe  on  Ultra  Vires,  3rd  edit,  pp.  63-4 ; 

Great  Eastern  Railway  Company  v.   Turner,  27 

L.  T.  Rep.  697 ;  L.  Rep.  8  Ch.  149  ; 
Ayers  v.    South.    Australian  Banking   Company, 

L.  Rep.  3  P.  C.  548,  per  Mellish,  L.J.  at  pp. 

558-9. 

Then  by  the  charter  the  corporation  have  power 
to  acquire  and  hold  lands — which  would  include 
this  leasehold — and  subsequently,  by  sect.  12  of 
the  local  Act  of  1876,  they  have  power  to  make 
bye-laws  for  the  regulation  of  these  oyster 
fisheries,  and  sects.  29  to  56  of  the  Sea  Fisheries 
Act  1868,  establish  a  code  for  their  management 
and  protection.  Under  the  powers  given  by 
these  sections  the  Board  of  Trade  have  made  an 
order  which  has  been  confirmed  by  Parliament 
(39  &40  Yict.  o.  xci.).  What  the  defendant  has 
done  in  this  case  is,  that  he  has  staked  and 
marked  out  a  piece  of  the  foreshore ;  that  he  has 
>  laid  oy  sters  there  and  kept  the  public  off,  and  that 
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he  has  taken  away  the  oysters  for  sale.  He  says 
and  claims  that  he  has  an  oyster  bed  there,  and 
these  acts  are  all  acts  which  assert  a  right  of 
occupation  in  him,  which  may  afterwards  be 
turned  into  ownership  by  the  Statute  of  Limita- 
tions. Our  contention  is  that  the  defendant  has 
got,  not  an  oyster  bed  there,  but  a  public  right  of 
fishery.  If  this  were  an  oyster  bed  it  would  be 
protected  by  sect.  26  of  the  Larceny  Act  1861 
and  sect.  51  of  the  Sea  Fisheries  Act  1868.  The 
defendant  was  occupying  a  part  of  this  foreshore 
with  these  chattels ;  that  amounted  to  an  actual 
dispossession  of  the  owner  and  was  a  user  which 
tended  to  give  a  property  or  right  in  the  soil : 

Lord  Advocate  v.  Lord  Blantyre,  4  App.  Cm.  770, 
at  p.  791. 

These  acts  of  the  defendant  were  therefore  a  tres- 
pass unless  they  can  be  justified,  and  the  defen- 
dant cannot  do  an  act  which  is  a  dispossession  of 
the  owner,  even  if  he  has  a  right  of  fishery : 
Blundell  v.  Oatterall,  5  B.  A  A.  268. 

The  right  claimed  bv  the  defendant  is  not  in  any 
way  incidental  to  his  right  of  fishery.  He  may 
have  a  right  of  fishery,  but  that  does  not  carry 
with  it  the  right  of  storing  or  depositing  the 
oysters  on  this  place  : 

Earl  of  Ilchester  v.  BashUigh,  5  Times  L.  Rep. 
739; 

Ward  v.  Oretwell,  Willes,  265 ; 

Gray  ▼.  Bond,  2  B.  &  B.  667  ; 

Aiton  v.  Stephen,  1  App.  Caa.  456. 

Foote,  K.O.  and  BodUly  for  the  defendant. — 
Dealing  first  with  the  nature  of  the  acts  done  by 
the  defendant  on  this  part  of  the  foreshore,  the 
acts  done  did  not  in  any  sense  amount  to  any 
claim  to  the  occupation  of  the  land.  The  defen- 
dant merely  put  in  stakes  or  withies  for  the  pur- 
pose of  showing  as  between  himself  and  the 
other  fishermen  where  his  oysters  were.  It  is 
contended  that  the  right  of  fishery  does  not  give 
the  right  of  storage  for  the  oysters,  but  this  was 
not  a  right  of  storage  of  the  oysters  on  this  spot, 
but  merely  a  depositing  of  the  oysters  until  they 
were  purified ;  and  the  acts  done  by  the  defen- 
dant, which  are  alleged  to  be  a  trespass,  were 
acts  incidental  to  and  part  of  the  right  of  fishery ; 
they  were  acts  without  which  the  defendant's 
right  of  fishery  would  be  almost  useless.  The 
evidence  has  shown  that  this  right  has  existed 
beyond  living  memory,  and  that  would  give  the 
defendant  a  right  to  do  the  acts  complained  of . 
Also  the  right  exists  at  common  law  as  being 
incident  to  the  right  of  fishery.  Sect.  41  of  the 
Sea  Fisheries  Act  1868  merely  gives  the  right  to 
make  rules  for  the  regulation  of  the  fishery,  but 
it  does  not  give  the  corporation  any  such  right  as 
is  claimed  by  them  in  this  case.  The  two  sections 
relied  upon  (sect.  26  of  the  Larceny  Act  1861  and 
sect.  51  of  the  Sea  Fisheries  Act  1868)  as  show- 
ing that  there  is  a  right  to  protect  oyster  beds, 
assume  the  whole  question,  as  they  assume  that 
these  were  oyster  beds,  whioh  they  were  not. 
These  sections  only  apply  to  oyster  beds  which 
are  the  property  of  some  private  person,  and 
therefore  to  use  them  for  the  purpose  of  showing 
that  the  acts  here  complained  of  are  a  trespass, 
is  vicious  reasoning.    See 

Reg.  v.  Downing,  23  L.  T.  Rep.  398. 

With  regard  to  the  other  point  as  to  the  right  of 
the  corporation  of  Truro  to  take  this  lease.    A 


corporation  as  such  has  no  power  in  itself  to  hold 
land  unless  that  power  is  given  by  charter.  The 
power  here  given  by  the  charter  is  a  power  to  hold 
lands  in  fee  simple  only ;  there  is  no  power  to  hold 
lands  under  a  lease.  Then  the  Municipal  Corpo- 
rations Act  1882  deals  with  the  question  of  corpo- 
rate land  in  sects.  105  and  107.  Sect.  105  gives  a 
corporation  power  to  purchase  land  as  therein 
prescribed;  and  sect.  107,  which  applies  here, 
gives  power  to  acquire  land  with  the  consent  of 
the  Treasury.  This  corporation  has  no  power  to 
take  any  land  on  lease  at  all,  and  the  question  of 
mortmain  does  not  apply.  It  is  not  a  question  of 
mortmain ;  it  depends  on  the  power  given  by  the 
charter — which  is  a  power  in  this  case  to  hold 
lands  in  fee — and  then  comes  sect  107  of  the  Act 
of  1882,  which  says  that  the  corporation  may 
acquire  land  upon  such  terms  as  the  Treasury 
may  agree  to.  The  plaintiffs  had  therefore  no 
power  to  take  this  lease  at  all      Cur.  adv.  *dt. 

Aug.  10.— Wills,  J.  read  the  following  judg- 
ment:— The  plaintiffs  complain  of  various  acts 
done  by  the  defendant  which  they  allege  are  aoto 
of  trespass  committed  on  parte  of  the  foreshore 
of  the  port  of  Truro,  of  which  the  plaintiffs  claim 
to  be  the  lessees  by  virtue  of  a  lease  for  fourteen 
years  granted  in  the  year  1897.  The  acts  com- 
plained of  are  the  depositing  of  oysters  which 
have  been  dredged  up  from  the  oyster  beds  in 
other  parts  of  the  harbour,  and  which  are  placed 
by  the  defendant  in  a  particular  spot  and  kept 
there  until  they  are  ready  and  wanted  for  sale 
in  the  market.  The  defendant  is  in  the  habit  of 
keeping  to  a  particular  spot,  which  is  very  roughly 
indicated  by  withies  stuck  in  the  soil  or  bed  under 
the  sea.  It  is  not  quite  clear  whether  they  are 
placed  on  the  foreshore  or  below  the  line  of  fore- 
shore ;  but  I  have  the  strongest  impression  that 
it  was  mentioned  in  the  course  of  the  case  that 
they  are  below  low  water  mark.  Other  fishermen 
do  the  like,  and  the  practice  has  been  the  same 
as  far  back  as  living  memory  goes.  It  is  not 
contended  that  the  defendant  has  any  legal  right 
to  the  spot  in  question,  only  that  he  has  the  riffht 
to  use  some  part  or  other  of  the  foreshore  in  this 
way,  to  this  extent  and  for  this  purpose,  as  an 
incident  to  the  right  of  fishing  for  oysters.  The 
right  is  claimed  both  as  a  common  law  right,  and 
as  existing  by  immemorial  custom.  The  alloca- 
tion of  particular  spaces  to  particular  individuals 
is  an  act  of  comity  among  the  fishermen  them- 
selves, and  up  to  the  present  time  it  does  not 
appear  that  any  difficulty  has  arisen  out  of  it. 
It  is  alleged  by  the  plaintiffs  that  the  time  is  at 
hand  when  by  the  improvement  of  the  fishery  and 
the  inorease  in  the  number  of  the  fishermen 
difficulties  will  arise  which  will  render  the  pos- 
session of  the  foreshore  by  them  very  desirable,  if 
not  necessary,  for  the  regulation  of  the  fishery. 
The  plaintiffs  also  complain  of  these  acts  as 
amounting  to  an  occupation  of  the  soil  which 
will  in  time  give  a  title  to  the  occupant  The 
ground  may  be  cleared  at  once  to  a  certain  extent 
The  jury  have  found  that  the  acts  in  question 
were  not  acts  of  occupation  but  were  incident  to 
and  practically  necessary  for  the  oyster  fishing. 
The  circumstances  are  peculiar.  The  oysters  as 
gathered  from  some  of  the  beds  are  contaminated 
with  copper  from  the  washings  of  the  copper 
mines,  and  they  require  a  prolonged  stay  in  the 
particular  locality  in  question  to  get  rid  of  the 
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-copper.  Oysters  gathered  from  o&er  beds  are 
sometimes  fit  for  immediate  use  and  sometimes 
require  to  be  laid  down ;  and  it  is  needless  to  say 
that  the  oysters  are  not  kept  unsold  longer 
than  is  necessary.  The  only  importance  of  the 
facts  relating  to  the  use  of  the  fishery  is  as 
-explaining  the  necessity  for  a  place  of  deposit, 
without  which  the  fishery  would  be  of  little 
value,  and  I  think  the  jury  for  that  and 
other  reasons  were  justified  in  finding  that 
the  Truro  oyster  fishing  requires  such  a  place 
of  deposit.  The  finding  that  the  acts  were  not 
acts  of  occupation  gets  rid  of  the  contention  that 
the  defendant  is  acquiring  a  title  under  the 
•Statute  of  Limitations,  and  reduces  the  questions 
for  my  consideration  to  two— namely  :  Have  the 
plaintiffs  made  out  such  a  title  as  will  enable 
them  to  maintain  an  action  of  trespass;  and, 
secondly,  Can  a  right  of  deposit  on  the  foreshore 
legally  exist  as  an  incident  to  the  right  of  fishing 
for  oysters  ?  The  plaintiffs  do  not  appear,  upon 
the  evidence,  to  have  done  any  single  act  of  pos- 
session or  ownership  since  the  lease  was  granted. 
There  is  no  evidence,  for  instance,  that  they 
have  taken  money  for  ballast  or  exercised  any 

i  other  act  of  ownership.  They  have  therefore  to 
rely  upon  the  right  of  possession  which  flows  from 
ownership  and  upon  the  presumption  of  actual 
possession  which  follows  upon  such  legal  right. 
It  becomes  necessary,  therefore,  to  consider  the 
objections  which  have  been  taken  to  their  title. 
They  are  two ;  first,  under  the  Statutes  of  Mort- 
main; and,  secondly,  under  the  Municipal  Cor- 
porations Act  1882.  The  Statutes  of  Mortmain 
appear  to  me  to  have  nothing  to  do  with  a  short 
lease  for  fourteen  years.  It  does  not  seem  to  be 
open  to  the  class  of  objections  which  gave  rise  to 
the  Statutes  of  Mortmain,  and  I  find  that  both 
Shelford's  Statutes  of  Mortmain  (1836),  p.  9,  and 
Tndor'B  Charitable  Trusts,  3rd  edit.  (1889),  t>.  382, 

■  treat  this  as  clear  law  and  they  give  a  number  of 
authorities  for  the  proposition.  These  objections, 
therefore,  may  be  shortly  dealt  with  and  put  on 
<me  side,  and  I  may  add  that  as  the  Statutes  of 
Mortmain  do  not  apply,  the  licence  to  hold  lands 
in  fee  which  it  is  plain  from  the  charter  of 
Elizabeth  existed  in  the  old  charters,  and  which 
had  no  application  to  leaseholds,  is  equally  beside 
the  question.  The  licence  to  hold  goods  and 
chattels,  which  term  is  used,  where  it  is  used,  in 
contra- distinction  to  lands,  cannot,  I  think,  have 
any  application  to  leases  of  land.  As  to  the 
objection  under  the  Municipal  Corporations  Act, 
eact  105  of  the  Act  of  18b2  confers  powers  on 
corporations  to  purchase  or  hold  a  limited  quan- 
tity of  land  for  certain  purposes  without  consent 
-of  any  authority,  and  sect.  107  provides  that  with 
the  consent  of  the  Treasury  (for  which  the  Local 
Government   Board  is  now  substituted  by  the 

I  Local  Government  Act  1888  (51  &  52  Vict,  o.  41), 
sect  72)  where  the  corporation  has  not  power  to 
purchase  or  acquire  land  or  to  hold  land  in  mort- 
main, they  may  purchase  or  acquire  any  land  on 

I  such  terms  as  the  Treasury  may  approve;  but  I 
think  it  is  clear  from  the  reference  to  mortmain  tha  t 

I  the  Act  is  speaking  of  the  acquisition  of  lands  in 
fee  or  for  such  long  terms  as  the  Statutes  of  Mort- 
main do  attach  to,  and  I  do  not  think  that  the 
implied  prohibition  to  go  outside  those  sections 
has  ever  been  applied  in  practice  to  prohibit  the 
taking  of  land  by  a  municipal  corporation  on  short 
leases,  or  been  supposed  to  extend  to  such  leases. 
Mag.  Cas.— Vol.  XX. 


I  can  see,  therefore,  no  objection  to  the  lease  on 
that  ground.  But  a  municipal  corporation,  as 
such  has  nothing  to  do  with  foreshore  or  foreshore 
rights,  and  the  limits  of  expenditure  are  pre- 
scribed by  sect.  140,  and  sched.  5,  and  1  tkink  they 
do  forbid  the  payment  by  a  municipal  corporation 
as  such  out  of  the  borough  fund  of  such  a  rent  as 
this,  and  that,  therefore,  if  the  lease  is  intra  vires 
it  must  be  supported  under  some  other  powers. 
This  brings  me  to  the  question  of  whether,  under 
the  Sea  Fisheries  Act  1868  and  the  order  made  in 
pursuance  of  that  Act  by  the  Board  of  Trade  and 
confirmed  by  the  local  Act  of  1876  (39  &  40  Vict 
c.  xci.)  any  such  power  is  conferred.  There  is 
neither  in  the  Act  of  1868  nor  in  the  local  Act 
any  express  power  conferred  on  the  grantees,  who 
in  the  present  case  are  the  plaintiffs,  to  take  and 
hold  foreshore.  On  the  other  hand,  1  start  with 
the  proposition  that  there  is  no  statutory  or  other 
disability  which  prevents  a  corporation,  merely 
because  it  is  a  corporation,  from  acquiring  a  short 
leasehold.  It  seems  to  me,  therefore,  that  if  the 
acquisition  of  the  leasehold  affords  a  reasonable 
facility  to  the  corporation  for  the  carrying  out  the 

Purposes  of  their  Act  of  1876,  they  may  do  so. 
'his  view  is  mnoh  strengthened  by  sect.  47  of  the 
Sea  Fisheries  Act  of  1868.  By  sect.  46  no  fishery 
order  can  be  obtained  where  the  Crown  or  the 
Duchy  of  Cornwall  owns  the  foreshore,  without 
the  consent  of  such  owner,  so  that  the  Crown  or 
the  duchy  can  make  its  own  terms.  By  sect.  47, 
if  the  foreshore  belongs  to  a  private  owner  no 
consent  is  necessary,  but  for  the  protection  of  the 
owner  it  is  enacted  that  the  order  shall  incorpo- 
rate the  Lands  Clauses  Act  1845.  This  would  of 
course  give  no  power  to  buy  any  existing  interest, 
freehold  or  leasehold,  in  the  foreshore  unless  the 
special  Act — that  is,  the  order  confirmed  by 
Parliament,  should  confer  it,  and  even  then  it 
would  be  a  power  to  buy  an  existing  interest,  not 
to  create  a  new  leasehold.  But  it  is  the  clearest 
possible  intimation  that  it  may  be  a  useful  thing 
for  the  grantees  to  have  the  foreshore,  and  the 
section  applies  to  both  classes  of  orders — those 
which  create  several  fisheries  and  those,  like  the 
present  order  which  only  give  power  to  regulate 
the  fishery.  I  have  come  to  the  conclusion  there- 
fore, that  the  acceptance  of  the  lease  is  not  ultra 
vires,  and  that  therefore,  the  right  to  possession 
draws  the  possession  with  it,  and  that  so  far  as 
this  objection  is  concerned  the  plaintiffs  are  not  out 
of  court.  For  one  reason  I  am  not  sorry  to  come  to 
this  conclusion,  inasmuch  as  it  avoids  a  purely 
technical  difficulty  available  in  another  action, 
and  leaves  open  only  the  one  real  question  im- 
portant to  the  parties — namely,  Is  there  any  legal 
objection  to  the  finding  of  the  jury  that  the  acts 
complained  of  are  incidental  to  the  right  of 
enjoyment  of  oyster  fishing  P  I  think  the  question 
is  very  nearly  answered  when  I  say  that  it  appears 
to  me  to  be  a  perfectly  right  conclusion  in  fact. 
A  great  part  of  this  oyster  fishery  would  be  use- 
less without  it.  I  believe  the  same  is  true  in 
varying  degrees  of  advantage  or  necessity  in 
most  oyster  fisheries.  In  this  case  oyster  laying 
is  absolutely  necessary  to  sweeten  some  of  the 
oysters,  and  the  source  of  pollution  certainly 
existed  long  before  legal  memory  if  one  is  at 
liberty  to  resort  to  history  and  tradition.  I  do 
not  think,  however,  that  it  would  make  any 
difference  were  that  not  so.  The  practice  is 
traced  back  as  far  as  living  memory  can  go,  and 
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that  is  evidence  of  immemorial  usage.  Oyster 
laying  often  has  to  be  resorted  to  for  the  purpose 
of  feeding  and  fattening  before  the  oysters  are 
ready  for  consumption,  and  although  oysters 
may  be  and  I  believe  often  are  sold  as  dredged, 
yet  they  quite  as  often  have  to  be  deposited  and 
left  for  a  time  before  being  fit  for  the  market. 
In  an  interesting  article  on  oysters  in  the  9th 
edition  of  the  Encyclopaedia  Britannica,  the 
temporary  laying  of  oysters  for  such  purposes  as 
I  have  mentioned  is  treated  as  a  regular  "con- 
comitant"— to  use  the  writer's  phrase  —  of  an 
oyster  fishery,  and  I  cannot  see  how  any  valid 
objection  can  be  raised  to  a  practice  so  wide- 
spread and  so  ancient.  The  chief  objection  that 
has  been  made  is  that  it  amounts  to  an  occupa- 
tion of  the  soil.  I  think  this  is  disposed  of  by 
the  finding  of  the  jury.  It  was  clearly  a  question 
of  fact  for  them,  and  in  my  opinion  their  finding 
is  right.  The  mere  sticking  in  of  a  stake' to  indi- 
cate a  spot  is  too  trivial  to  talk  about,  even  if  it 
be  on  the  foreshore,  which  I  think  is  not  the  case. 
It  is  quite  true  that  the  oyster  laying  may  inter- 
fere with  the  uninterrupted  user  of  the  foreshore 
by  the  owner,  but  a  like  interference  with  terri- 
torial rights  takes  place  in  many  instances  which 
present  no  legal  dimoulty.  The  rights  of  inhabi- 
tants to  recreate  themselves  on  a  village  green  have 
been  repeatedly  established  by  evidence  and  upheld 
by  the  courts,  and  yet  they  may  absolutely  destroy 
all  chance  on  the  part  of  the  owner  of  making 
any,  or  any  but  the  slightest,  beneficial  use  of 
land  which  is  undoubtedly  his.  The  custom  here 
alleged  is  not  open  to  the  objection  that  it  is 
in  substance  a  claim  to  a  profit  a  prendre,  nor 
in  my  judgment  to  any  other  legal  objection 
to  its  validity.  Apart  from  custom  the  owner  of 
the  foreshore  owns  and  enjoys  the  foreshore 
subject  to  the  common  rights  of  all  members  of 
the  public  which  are  such  as  to  reduce  the  value 
of  the  foreshore  in  nine  cases  out  of  ten  to  some- 
thing of  very  small  pecuniary  value.  The  owner 
cannot  build  on  it  because  the  public  have  rights 
of  passage  over  it  everywhere  per  mare  et  per 
ierram.  In  all  but  some  exceptional  cases  he 
cannot  graze  it,  because  no  herbage  will  grow 
upon  it.  Where  herbage  will  grow  upon  it,  as  in 
the  fens,  I  do  not  think  oysters  will  oe  found  to 
be  composite  factors.  A.t  all  events  the  enjoy- 
ment of  foreshore  is  subject  to  the  common  rights 
of  fishing,  and  if  oysters  constitute  a  part  of  the 
fish  to  be  taken,  the  right  of  fishing  must  include 
the  necessary  and  practical  incidentals,  and  if 
they  involve  the  consequences  that  in  some  places 
he  cannot  dig  ballast  or  sand  for  sale,  as  he  can 
generally,  he  suffers  no  inconvenience  or  loss 
which  is  not  common  to  him  and  the  owner,  say, 
for  example,  of  the  village  green,  who  cannot  dig 
pits  or  do  other  acts  of  ownership  which  would 
interfere  with  the  rights  of  recreation  of  the 
inhabitants.  I  am  of  opinion,  therefore,  that 
whether  the  rights  claimed  be  regarded  as  parts 
of  the  common  law  rights  of  oyster  fishing,  or  as 
claimable  by  immemorial  custom,  they  can  stand 
in  law,  and  as  they  have  been  established  in  fact, 
the  acts  complained  of  by  the  plaintiffs  are 
justified.  Suggestions  were  made  that  the  rights 
in  question,  11  upheld,  might  lead  to  trouble 
between  the  fishermen,  whose  numbers,  it  is  said, 
are  increasing,  so  that  the  old  comities  observed 
between  themselves  will  no  longer  meet  the  neces- 
sities of  the  case.    I  do  not  think  that  such  con- 


siderations affect  the  existence  or  non-existence 
of  the  rights.  Inconvenience  of  this  kind  most 
be  always  liable  to  arise  when  the  class  of  persons 
enjoying  concurrent  rights  over  a  limited  area 
comes  to  include  more  than  can  conveniently 
enjoy  the  rights  simultaneously.  The  remedy 
lies  usually  in  some  form  of  legislation.  In  the 
present  case  it  seems  to  be  amply  met  by  the 
powers  of  regulation  given  to  the  plaintiffs  by 
the  order  of  the  Board  of  Trade  confirmed  by  the 
Aot  of  1876.  My  judgment  must  therefore  be  for 
the  defendant  with  costs. 

Judgment  for  the  defendant. 

Solicitor  for  the  plaintiffs,  John  A.  Bartrum, 
for  Robert  DobeU,  Truro. 

Solicitor  for  the  defendant,  Sydney  James,  for 
J.  Meeeer  Bennetts,  Truro. 


Wednesday,  Nov.  6, 1901. 

(Before  Lord  Alvebstoxb,  C. J.,  Dablikg 
and  Chahnell,  JJ.) 
Bowden  (app.)  v.  Toll  (resp.).  (a) 
Vaccination  —  Proceedings  under  sect  29  —  No 
further  notice — Proceedings    under  sect.  31  — 
Application  to  child  between  sim  and  eighteen 
months   old— Vaccination  Act  1867  (30  &  31 
Vict.  c.  84),  ss.  29,  31— Vaccination  Act  1898 
(61  St  62  Vict.  c.  49),  s.  1  (3). 

After  proper  notice    given    to  the   appellant,  a 
summons  was  taken  out  under  sect.  29  of  the  Act 
of  1867,  but  this  summons  was  dismissed. 
Without  any  further  notice  a  summons  was  issued 

under  sect.  31. 
No  notice  had  been  served  by  the  public  vaccinator 
under  sect.  1  (3)  of  the  Act  of  1898,  but  he  had 
visited  the  appellant's  house  to  vaccinate  the 
child,  which  was  between  sim  and  eighteen 
months  old. 
Held,    that  an  order  under  sect.  31  was  rightly 

made. 
Case  stated. 

The  appellant  was  oharged  on  the  13th  May 
1901,  under  sect  31  of  the  Vaccination  Act  1867, 
that  the  respondent,  being  the  vaccination  officer 
duly  appointed,  having  reason  to  believe  that  the 
appellant's  child,  being  more  than  six  months 
old,  had  not  been  successfully  vaccinated,  and 
that  the  respondent  had  given  notice  to  the 
appellant,  the  parent,  to  procure  its  vaccination ; 
that  such  notice  had  been  disregarded,  contrary 
to  the  Vaccination  Acts  1867  to  1898. 

On  the  hearing  it  was  proved  and  admitted 
that  notice  had  been  given  to  the  appellant  to 
procure  the  child  to  be  vaccinated,  and  that  the 
child  was  still  living,  and  was  under  the  age  of 
fourteen,  being  between  the  age  of  six  and 
eighteen  months,  and  had  not  been  vaccinated  or 
had  had  the  smallpox. 

The  respondent  admitted  this  notice  waa 
anterior  to  the  issue  of  a  summons  under  sect.  29, 
and  that  no  subsequent  notice  had  been  given, 
and  that  no  notice  of  intention  to  visit  the  home 
under  sect.  1  (3)  of  the  Vaccination  Aot  1898  bad 
been  given  since  the  child's  birth,  though  such 
visit  had  been  paid. 

It  was  alleged  by  the  appellant  and  not  dis- 
puted by  the  respondent  that  at  petty  sessions 
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on  the  18th  Feb.  1901  proceedings  had  been 
taken  by  the  respondent  against  the  appellant 
in  respect  of  the  same  child,  under  sect.  29  of  the 
Act  of  1867,  and  that  the  summons  had  been 
dismissed,  and  it  was  contended  that  it  was  not 
competent  for  the  justices  to  deal  with  a  com- 
plaint under  sect.  31  when  they  had  previously 
dismissed  a  complaint  under  sect.  29  in  respect  of 
the  same  child  on  the  same  facts. 

It  was  further  contended  by  the  appellant  that 
whether  or  not  they  were  competent  to  deal  with 
the  matter,  the  fact  of  the  non-compliance  with 
the  requirements  of  sect.  1  (3)  of  the  Act  of  1898, 
in  respect  of  the  notice  of  the  public  vaccinator's 
visit,  precluded  any  order  being  made  under 
sect.  31  of  the  Act  of  1867  in  regard  to  a  child 
horn  since  the  passing  of  the  Vaccination  Act 
1898;  that  proceedings  in  regard  to  children 
resident  from  birth  in  the  district  should  be  taken 
under  sect  29  and  not  under  sect.  31  of  the 
Vaccination  Act  1867,  unless  the  child  is  of 
eighteen  months  and  upwards. 

The  justices  were  of  opinion  that  the  remedies 
given  by  sects.  29  and  31  of  the  Act  of  1867  were 
independent  of  each  other,  and  that  the  dismissal 
of  a  summons  under  the  former  was  no  bar  to 
proceedings  under  the  latter,  although  no  further 
notices  were  given  between  the  summonses  ;  that 
the  fulfilment  of  the  provisions  of  sect.  1  (3)  of 
the  Act  of  1898  was  not  a  condition  precedent  to 
proceedings  under  sect  31 ;  and  that  sect.  31  was 
not  only  applicable  to  children  of  the  age  of 
eighteenmonths and  upwards. 

TheyTnerefore  made  an  order  directing  that 
the  child  should  be  vaccinated  within  twenty- 
height  days. 

By  the  Vaccination  Act  1867  (30  &  31  Vict. 
<s.  84),  s.  29 : 

Every  parent  or  person  having  the  custody  of  a  child 
▼ho  shall  negleot  to  take  such  child  or  to  oanse  it  to 
be  taken  to  be  vaccinated,  or  after  vaccination  to  be 
inspected,  according  to  the  provisions  of  this  Act,  and 
shall  not  render  a  reasonable  excuse  for  his  neglect, 
shall  be  guity  of  an  offence,  and  liable  to  be  proceeded 
-against  summarily,  and  upon  conviction  to  pay  a  penalty 
sot  exoeeding  twenty  shillings. 

And  by  sect  31 : 

If  any  registrar  or  any  offioer  appointed  by  the  guardians 
to  enforce  the  provisions  of  this  Act  shall  give  infor- 
mation in  writing  to  a  justice  of  the  peace  that  he  has 
reason  to  believe  that  any  child  nnder  the  age  of  four- 
teen years,  being  within  the  union  or  pariah  for  which 
the  informant  acts,  has  not  been  successfully  vacci- 
nated, and  that  he  has  given  notioe  to  the  parent  or 
ptnon  having  the  custody  of  the  ohild  to  procure  its 
being  vaccinated,  and  that  this  notioe  has  been  dis- 
regarded, the  justice  may  summons  such  parent  or 
person  to  appear  with  the  child  before  him  at  a  certain 
time  and  place,  and  upon  the  appearance,  if  the  justice 
ahall  find  after  such  examination  ae  he  shall  deem  neoes- 
eary  that  the  ohild  has  not  been  vacoinated  nor  has 
already  had  the  smallpox,  he  may,  if  he  see  fit,  make  an 
order  under  his  hand  and  seal  directing  such  child  to  be 
vaccinated  within  a  certain  time. 

By  the  Vaccination  Act  1898  (61  &  62  Vict. 
«.  49),  s.  1 : 

(1)  The  period  within  which  the  parent  or  other 
person  haviog  the  custody  of  a  ohild  shall  cause  the 
-child  to  be  vaccinated  shall  be  six  months  from  the  birth 
of  the  child,  instead  of  the  period  of  three  months  men- 
tioned in  section  sixteen  of  the  Vaooination  Act  of  1867, 
and  so  much  of  that  seotion  as  requires  the  ohild  to  be 


taken  to  a  public  vaccinator  to  be  vaccinated  shall  be 
repealed.  (2)  The  publio  vaccinator  of  the  district 
shall,  if  the  parent  or  other  person  having  the  custody  of 
a  ohild  so  requires,  visit  the  home  of  the  ohild  for  the 
purpose  of  vaccinating  the  ohild.  (3)  If  a  child  is  not 
vaccinated  within  four  months  after  its  birth  the  publio 
vaccinator  of  the  district,  after  at  least  twenty-four 
hours'  notioe  to  the  parent,  shall  visit  the  home  of  the 
child,  and  shall  offer  to  vaooinate  the  ohild  with 
glyoerinated  calf  lymph  or  suoh  other  lymph  as  may  be 
issued  by  the  Local  Government  Board. 

Schultess  Young  for  the  appellant. —  Under 
sect.  31  of  the  Vaccination  Act  1867  it  is  a  con- 
dition precedent  that  notice  should  be  given 
before  proceedings  are  taken.  It  is  clear  that 
the  notice  is  the  starting  point,  for  it  was  laid 
down  in  Knight  v.  Ealliwell  (30  L.  T.  Rep.  359; 
L.  Rep.  9  Q.6.  412)  that  where  an  information 
was  laid  for  disregarding  a  notice  nnder  sect.  31, 
at  a  time  exceeding  twelve  months  from  the  dis- 
regard of  a  former  notioe,  the  parent  could  not 
be  convicted  without  a  fresh  notice  being  given. 
He  also  referred  to 

Holloway  v.  Coster,  76  L.  T.  Eep.  57 ;  18  Cox  C.  G. 
487  ;  (1897)  1  Q.  B.  347. 
Here  nothing  was  done,  and  no  further  notioe 
was  given  between  the  proceedings  under  sect.  29 
and  sect.  31.  The  notice  by  the  registrar  was 
the  14th  June  1900,  the  notioe  by  the  vaccination 
officer  the  6th  Dec.  1900 ;  on  the  18th  Feb.  1901 
the  summons  under  sect.  29  was  heard,  and  on 
the  13th  May  1901  the  present  summons  under 
sect.  31  was  disposed  of.  The  notice  of  December 
was  a  gratuitous  notioe  such  as  was  dealt  with 
by  the  case  of  Langridge  v.  Hobbs  (84  L.  T.  Rep. 
319;  (1901)  1KB,  497).  TLord  Alvebstohb,  O.J. 
— That  case  only  shows  that  a  notioe  given  under 
par.  6  (d)  of  the  4th  schedule  to  the  Vaccination 
Order  1898  does  not  affect  the  period  of  limitation 
of  proceedings  under  the  Vaccination  Acts,  and 
that  such  notice  would  not  cure  a  lapse  of  time.] 
Here  the  public  vaccinator  did  not  give  the 
twenty -four  hours'  notice  required  by  the  Vaccina- 
tion Act  1898.    He  referred  to 

Francit  v.  Smith,  58  J.  P.  429. 

R.  D.  Muir,  for  the  respondent,  was  not  called 
upon  to  argue. 

Lord  Alyebstoxb,  O.J.— There  are  three 
points  raised  in  this  case.  The  first  is  that  the 
notice  given  is  not  a  good  notice,  but  1  cannot  see 
why  it  is  not  a  good  one.  It  is  dated  Deo.  19009 
ana  is  given  by  the  vaccination  officer,  and  points 
out  to  the  appellant  that  he  is  in  default,  and 
requires  him  to  have  the  child  vaccinated  within  a 

F"  ven  time,  or  otherwise  proceedings  will  be  taken, 
think  that  is  a  good  notice  within  sect.  31.  The 
second  point  is  whether  the  magistrates  could 
entertain  these  proceedings  under  sect.  31,  when 
there  have  been  already  proceedings,  under 
sect.  29,  which  have  been  unsuccessful.  But  when 
you  look  at  the  sections  I  do  not  think  there  is 
any  difficulty.  Under  sect.  29  the  parent  has  to 
take  the  child  to  be  vaccinated.  And,  if  he  has 
a  reasonable  excuse,  then  he  is  not  guilty  of  the 
offence  and  no  penalty  is  incurred.  Under  sect.  31, 
however,  where  the  child  for  any  reason  has  not 
been  vaccinated,  the  magistrate  can  order  it  to  be 
vaccinated  within  a  certain  time.  1  cannot  see 
why  any  proceeding  under  sect.  29  should  prevent 
the  making  of  an  order  under  sect.  31.  The  third 
point  is  that  the  visit  of  the  vaccination  offioer  to 
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the  house  was  not  preceded  by  a  notice  in  con- 
formity with  sect.  1  (3)  of  the  Vaccination  Act 
1898.  That  might  be  an  answer  under  sect.  29, 
but  the  statute  of  1867  does  not  prevent  the 
magistrate  ordering  the  child  to  be  vaccinated 
under  sect.  31,  because  there  may  have  been  a 
slip  of  the  vaccination  officer  in  conforming  with 
sect.  1  of  the  Vaccination  Act  1898.  It  was  also 
argued  that  the  proceedings  were  bad,  because  the 
child  was  between  six  ana  eighteen  months  old, 
but  there  is  nothing  in  either  of  the  statutes  to 
show  that  sect.  31  does  not  apply  in  such  a  case. 

Darling  and  Channell,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors  :  H  T.  Nicholson ;  A.  E.  Passingham, 
Hitchin. 


Wednesday,  Nov.  6, 1901. 
(Before  Lord  Alybbstone,  O.J.,  Darling 
and  Ohannell,  JJ.) 
Lester  (app.)  v.  Quested  (resp.).(a) 
Gaming  and  wagering — Betting  slips — Horse  races 
— Wagering  on  a  game  of  chance — Vagrancy  Act 
1824  (5  Geo.  4,  c.  83)— Vagrant  Act  Amendment 
Act  1873  (36  &  37  Vict.  e.  38),  s.  3. 
A  bookmaker  betting  on  horse  races  in  a  public 
place,  and  receiving  slips  of  paper  recording  the 
bets  and  the  money,  does  not  commit  an  offence, 
within  the  Vagrancy  Act  1824  as  amended  by  the 
Vagrant  Act  Amendment  Act  1873,  of  betting 
way  of  wagering  with  tokens  at  a  game  if 


Case  stated  upon  an  information  charging  the 
appellant  under  the  Vagrancy  Act  1824  as 
amended  by  36  &  37  Vict  c.  38,  s.  3,  with  un- 
lawfully betting  by  way  of  wagering  in  a  certain 
place  with  tokens — to  wit,  certain  pieces  of  paper 
— at  a  game  of  chance. 

The  appellant  was  a  bookmaker  living  at 
Sheerness,  and  on  the  17th  day  of  May  1901  was 
seen  by  the  respondent  on  the  Becreation  Ground 
at  Sheerness.  While  the  appellant  was  there 
several  persons  approached  him  and  were  seen  to 
hand  him  certain  pieces  of  paper  and  sums  of 
money.  Only  one  person  approached  him  at  a 
time  and  appellant  did  not  remain  standing  but 
walked  about  within  certain  limits.  Respondent 
then  arrested  the  appellant  and  took  him  to  the 
police-station,  and  on  searching  him  found  slips 
of  paper  with  different  names  of  racehorses 
thereon  and  various  amounts  of  money  set 
opposite  their  respective  names  and  a  sum  of 
money,  101.  ISs.  3£a.,  on  him. 

The  appellant  admitted  that  several  persons 
separately  approached  him  and  that  he  received 
such  Blips  of  paper  from  such  persons. 

It  was  contended  on  behalf  of  the  appellant 
that  what  appellant  had  done  was  not  an  offence 
under  the  statute  upon  which  the  information 
was  prefered ;  that  the  pieces  of  paper  handed  to 
to  the  appellant  by  the  persons  were  not  tokens, 
and  therefore  not  instruments  of  gaming  within 
the  meaning  of  the  statute;  that  the  transactions 
were  not  a  game  of  chance  within  the  statute ; 
that  it  was  essential  for  a  conviction  to  prove  that 
the  betting  was  at  some  game  or  pretended  game 
of  chance ;  that  horse-racing  was  not  a  game  of 

(a)  Reported  by  W.  dk  B.  Herbert,  Esq.,  Barrisier-at-Law. 


chance  and  that  there  was  no  evidence  before  the- 
court  to  prove  that  it  was  a  game  of  chance. 

In  support  of  such  contention  the  following 
cases  were  referred  to  by  the  appellant :  ToUett  v. 
Thomas  (24  L.  T.  Rep.  508 ;  L.  Rep.  6  Q.  B.  514)r 
Hirst  v.  Molesbury  (23  L.  T.  559),  Ridgeway  v 
Famdale  (67  L.  T.  Rep.  318;  17  Cox  O.  C.  561 
(1892)  2  Q.  B.  309) ;  while,  on  the  other  hancV 
ToUett  v.  Thomas  (sup.)  and  Ridgeway  v.  Famdale 
( sup.),  Bew  v.  Harstow  (39  L.  T.  Rep.  233 ;  3  Q.  B. 
Div.  454),  Jenks  v.  Turpin  (50  L.  T.  Bep.  808;  15 
Oox  0.  0.  486 ;  13  Q.  B.  Div.  505),  Dyson  v.  Mason 
(60  L.  T.  Bep.  265;  16  Oox  C.  0.  575;  22  Q.  B. 
Div.  851),  Beg.  v.  Stoddart  (83  L.  T.  Bep.  538; 
(1901)  1  Q.  Q.  177)  were  referred  to  by  the 
respondent. 

Having  regard  to  the  whole  of  the  case  the 
magistrate  upheld  the  contention  of  the  respon- 
dent that  the  pieces  of  paper  were  tokens  and 
instruments  of  gaming  within  the  meaning  of 
the  statute,  and  that  the  wagering  was  at  a  game 
of  chance  within  the  statute,  and  held  that  the 
facts  and  circumstances  above  stated  proved  an 
offence  within  the  meaning  of  the  Acts,  and  he 
therefore  convicted  the  appellant. 

By  the  Vagrant  Act  Amendment  Act  1873 
(36A37  Vict  c.  38),  s.  3: 

Every  person  playing  or  betting  by  the  way  of 
wagering  or  gaming  in  street,  road,  or  highway,  or 
other  open  or  public  place,  or  in  any  open  place  to  which 
the  public  have  or  are  permitted  to  have  aooera  at  or 
with  any  table  or  instrument  of  gaming,  or  any  coin, 
card,  token,  or  other  article  need  as  an  instrument  or 
means  of  such  wagering  or  gaming  at  any  game  or  pre- 
tended game  of  ohanoe,  shall  be  deemed  a  rogue  and 
vagabond  within  the  true  intent  and  meaning  of  the 
recited  Act,  and  as  such  may  be  convicted  and  punished 
under  the  provisions  of  that  Act,  or  in  the  discretion,  of 
the  jnstioe  or  justices  trying  the  oase  in  lien  of  such 
punishment,  by  a  penalty  for  the  first  offence  not  exceed- 
ing forty  shillings,  and  for  the  seoond  or  subsequent 
offenoe  not  exceeding  five  pounds. 

Lincoln  Reed  for  the  appellant. 

Robertson  (Sutton  with  him)  for  the  respondent. 

Lord  Alyerstone,  G.J. — I  am  sorry  that  we 
cannot  take  the  view  of  the  learned  magistrate. 
I  think  that  the  authorities  show  that  mere 
betting  on  a  horse  race  is  not  within  the  statute. 
There  must  be  a  game  of  ohanoe,  and  some  token 
whereby  the  game  of  chance  is  being  carried  on. 

Darling  and  Channell,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  Grossman,  Pritchard,  and  Go. ;  The 
Solicitor  to  the  Treasury. 


Thursday,  Nov.  7, 1901. 

(Before  Lord  Alybbstonb,  O.J.,  Darlinq  and 

Channell,  JJ.) 
W.  H.  Smith  and  Son  (apps.)  v.  Kyle  (reap.)  (a) 

Shop  Hours    Acts— "  Shop"— Stall  for   sale    of 
newspapers — Temporary  structure — Necessity  of 
exhibiting  notice  on  stall — Shop  Hours  Act  1892 
(55  &  56  Vict.  c.  62),  s.  4. 

A  young  person  was  employed  by  newsagents  at 
their  stall  at  R.  railway  station.  His  duties 
were  that  for  some  four  hours  each  morning  he 
was  employed   at  a  village   two  miles    distant 

(a)  Reported  by  W.  W.  Oeb,  Esq.,  Bsrrister-et-Lew. 
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where  he  delivered  papers  in  the  district,  and 
then  setup  a  stall  consisting  of  a  board  laid  on 
trestles,  and  sold  newspapers  there,  and  the 
remainder  of  his  time  he  was  employed  at  the 
stall  at  the  K.  railway  station,  at  which  stall  there 
was  duly  exhibited  the  notice  required  by  sect  4 
of  the  Shop  Hows  Act  1892,  but  no  such  notice 
was  exhibited  at  the  temporary  stall. 
Held,  that  the  structure  consisting  of  the  board 
laid  on  trestles  was  not  a  "  shop  within  the 
meaning  of  sect  4  of  the  Shop  Hours  Act  1892, 
and  that  therefore  a  notice  under  that  section 
teas  not  required  to  be  exhibited  therein ;  and, 
further,  that  the  young  person  was  not 
"employed"  at  this  temporary  structure,  but 
was  employed  at  the  stall  at  the  railway 
station. 

Cask  stated  by  justices  of  the  peace  for  the 
county  of  Surrey. 

At  a  petty  sessions  held  at  Beigate  on  the 
13th  April  1901  an  information  was  preferred 
by  the  respondent  against  the  appellants,  W.  H. 
Smith  and  Son,  charging  that  the  appellants  on 
the  23rd  March  1901,  at  Merstham,  in  the  county 
of  Surrey,  then  being  the  employers  of  a  certain 
young  person,  one  Albert  Boorer,  in  a  stall  there, 
did  fail  to  keep  exhibited  therein  the  notice 
required  by  sect.  4  of  the  Shop  Hours  Act  1892 
and  sect  1  of  the  Shop  Hours  Act  1895. 

This  information  was  heard  and  determined 
by  the  justices,  who  convicted  the  appellants  of 
the  offence  and  imposed  a  fine  of  1*.  and  costs. 

The  following  facts  were  proved  or  admitted : — 

On  the  23rd  March  1901  Boorer,  who  was 
under  eighteen  years  of  age,  was  in  the  employ- 
ment for  hire  of  the  appellants,  who  are  news- 
paper agents.  From  6.30  a.m.  to  10.15  a.m.  he 
was  employed  for  them  at  Merstham,  and  for  the 
remainder  of  his  time  at  Bedhill  railway  station. 

Merstham  is  a  village  having  a  railway  station 
two  miles  from  RedhUL  Boorer's  duties  while  at 
Merstham  were  first  to  deliver  papers  in  the 
district,  and  then  to  set  up  a  stall  at  the  railway 
station  and  sell  newspapers  there.  This  stall  con- 
usted  of  a  board  laid  on  trestles.  No  such  notice 
a*  is  mentioned  in  sect.  4  of  the  Shop  Hours  Act 
1892  was  exhibited  at  the  stall  at  Merstham,  but 
there  was  such  a  notice  duly  exhibited  at  the 
appellants'  stall  at  Bedhill  station. 

On  the  part  of  the  appellants  it  was  contended 
that  Boorer  was  not  employed  in  and  about  a 
ahop  at  Merstham,  but  was  employed  at  Bedhill, 
where  he  had  an  opportunity  of  seeing  the 
notice;  that  the  stall  at  Merstham  was  not  a 
"shop"  within  the  meaning  of  the  Shop  Hours 
Act  1892  as  defined  by  sect.  9  of  the  Act  of 
1892 ;  and  that,  even  if  it  were  a  shop,  it  was  not 
a  ahop  in  and  about  which  Boorer  was  employed. 

On  the  part  of  the  respondent  it  was  contended 
that  the  stall  at  Merstham  was  a  "  shop  "  within 
the  meaning  of  the  last-mentioned  Act;  that  if 
an  employer  had  two  shops  even  in  the  same 
town  he  was  required  by  the  Acts  to  exhibit  a 
notice  at  each  of  them ;  that  the  stall  at  Merst- 
ham was  none  the  less  a  shop  because  Boorer 
was  not  employed  there  for  the  whole  of  his 
time  (the  definition  in  the  Act  of  1892  not  re- 
quiring that  he  should  be  in  order  to  bring  the 
stall  within  the  Act). 

The  justices  were  of  opinion  that  the  stall  at 
Merstham  constituted  a  shop  within  the  meaning 


of  the  Shop  Hours  Acts  1892  to  1895,  as  defined 
by  sect.  9  of  the  Act  of  1892,  and  they  accordingly 
convicted  the  appellants. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  on  the  facts  before  mentioned  the 
justices  were  warranted  in  holding  that  the  stall 
at  Merstham  was  a  shop  within  the  meaning  of 
the  Shop  Hours  Acts  1892  to  1895. 

The  Shop  Hours  Act  1892  (55  &  56  Vict.  c.  62) 
provides : 

Sect.  3.  (1)  No  young  person  shall  be  employed  in 
or  about  a  shop  for  a  longer  period  than  seventy-four 
hours,  including  meal  times,  in  any  one  week. 

Seot.  4.  In  every  ahop  in  which  a  young  person  is 
employed  a  notice  shall  be  kept  exhibited  by  the  em- 
ployer in  a  conspicuous  plaoe  referring  to  the  provisions 
of  this  Act  and  stating  the  number  of  hoars  in  the  week 
during  whioh  a  young  person  may  lawfully  be  employed 
in  that  ahop. 

Seot.  5.  Where  any  young  person  is  employed  in  or 
about  a  shop  contrary  to  the  provisions  of  this  Act,  the 
employer  shall  be  liable  to  a  fine  not  exceeding  one 
pound  for  eaoh  person  so  employed. 

Seot.  9.  In  this  Act,  unless  the  oontezt  otherwise 
requires — "  Shop  "  means  retail  and  wholesale  shops, 
markets,  stalls,  and  warehouses  in  whioh  assistants  are 
employed  for  hire,  and  includes  lioensed  public-houses 
and  refreshment  houses  of  any  kind.  "  Young  person  " 
means  a  person  under  the  age  of  eighteen  years. 

Sect  1  of  the  Shop  Hours  Act  1895  (58  &  59 
Vict  c.  5)  provides : 

If  any  employer  fails  to  keep  exhibited  the  notice 
required  by  seot.  4  of  the  Shop  Hours  Act  1892  in 
manner  required  by  that  section,  he  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings. 

R.  B.  Acland  for  the  appellants. — The  question 
is  whether  this  board  on  trestles  is  a  "shop" 
within  the  meaning  of  the  Act.  Sect  3  deal* 
with  the  hours  of  employment  and  sect  4  pro- 
vides that  "  in "  every  shop  in  which  a  young 
person  is  employed  this  notice  must  be  exhibited, 
and  sect.  9  gives  the  definition  of  "  shop,"  which 
includes  "  stalls."  The  only  change  made  by  the 
Act  of  1895  is  that  the  penalty  is  increased  to  40s. 
This  board  on  trestles  is  not  a  "  shop "  within 
sect  4,  and  it  is  not  a  "  stall "  within  the  defini- 
tion of  a  shop  in  sect.  9.  Sect.  4  deals  with  the 
shop  "  in  "  which  a  young  person  is  employed,  and 
even  if  this  board  could  in  any  case  be  a  stall, 
how  could  it  be  said  that  it  was  a  stall  "in" 
which  this  young  person  was  employed  P  In  the 
first  place,  this  board  was  not  a  "  stall "  at  all ;  and, 
secondly,  even  if  it  were,  it  is  not  a  stall "  in " 
which  the  young  person  was  employed.  The 
justices  were  therefore  wrong  in  their  finding. 

A.  Glen  for  the  respondent. — To  a  great  extent 
this  was  a  question  of  fact  for  the  justices,  and 
they  have  found  that  this  board  on  trestles  was  a 
shop ;  and,  in  so  far  as  it  was  a  question  of  law  for 
them,  they  have  also  found  that  it  was  a  shop.  It  is 
suggested  that  there  is  a  difference  in  the  wording 
of  sects.  3  and  4,  and  that,  while  in  sect.  3  the 
words  are  "  in  or  about  "  a  shop,  the  words  in 
sect.  4  are  "  in "  a  shop.  If  it  were  physically 
impossible  to  put  the  notice  in  the  particular 
place,  there  might  be  some  force  in  the  objection 
that  this  notice  could  not  be  exhibited  on  a  stall 
of  this  kind ;  but  here  there  is  no  such  physical 
impossibility,  as  the  notice  could  be  placed  on  the 
stall.  Where  a  stall  occupies  a  space  such  as 
this,  then  the  Act  is  complied  with  by  putting  the 
notice  on  the  stall.     It  is  not  necessary  that  the 
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stall  should  be  a  shop  for  the  whole  of  the  day ; 
if  it  be  a  shop  for  any  part  of  the  day  then  the 
Act  must  be  complied  with  by  placing  this  notice 
on  it,  and  the  justices  were  right  in  so  finding. 
He  referred  to 

Savoy  Hotel  Company  v.  London  County  Council, 
82  L.  T.  Rep.  56 ;  (1900)  1  Q.  B.  665. 

Lord  Alverstonk,  C.J. — I  am  of  opinion  that 
this  particular  conviction  cannot  Btand.  I  am 
not  going  to  say  anything  that  would  lead  to  the 
supposition  that  for  some  purposes  of  the  Act 
some  structure  such  as  this  may  not  be  a  shop. 
For  example,  if  a  young  person  were  employed 
by  his  employer  for  more  than  seventy- four  hours 
in  any  one  week  at  such  a  structure  as  the  one 
now  in  question,  then  I  think,  in  so  far  as  it 
may  be  right  to  express  any  opinion  upon  the 
matter  without  having  heard  any  argument  on 
that  point,  that  the  structure  would  be  a  stall  or 
shop  within  the  prohibition  in  sect.  3  and  for  the 
particular  purpose  of  that  section.  In  this  case, 
however,  we  have  to  consider  sect.  4,  and  we  have 
to  consider  it  with  reference  to  the  words  in 
the  definition  clause — "  unless  the  context  other- 
wise requires,"  the  word  "shop"  shall  have  a 
certain  meaning.  I  think  for  the  purposes  of 
this  particular  case  and  under  sect.  4  the  struc- 
ture must  be  in  some  degree  in  the  nature  of  a 
permanent  structure.  In  this  case  the  boy  was 
really  being  employed  at  Redhill,  going  for  some 
three  or  four  hours  to  Merstham  station.  During 
part  of  that  time  he  was  employed  in  delivering 
papers  in  the  district,  and  then  he  setup  this 
stall,  which  consisted  of  a  board  laid  on  two 
trestles,  at  the  railway  station  and  sold  news- 
papers there.  In  my  opinion  it  would  be  putting 
a  ridiculous  construction  on  the  Act  to  hold  that 
this  board  on  trestles  was  a  "  stall "  and  therefore 
a  "  shop  "  in  respect  of  which  the  employer  would 
be  bound  to  exhibit  a  notice  under  sect.  4.  I 
think  the  construction  of  the  Act  would  clearly 
exclude  such  a  structure  as  this  from  sect.  4. 
Further,  it  was  not  consistent  with  the  facts  to 
hold  that  the  boy  was  employed  at  this  stall  at  all. 
He  was  not  really  employed  at  the  stall,  but  at 
the  shop  at  Redhill.  There  being  no  mischief 
likely  to  be  caused  in  the  case,  I  think  the  convic- 
tion ought  to  be  quashed. 

Darling  and  Channkll,  J  J.  concurred. 

Conviction  quashed. 

Solicitors  for  the  appellants,  Bircham  and  Co. 
Solicitor  for  the  respondent,  Sir  B.  H.  Wyatt, 
Clerk  of  the  Peace  of  Surrey. 


Nov.  7  and  8, 1901. 
{Before  Lord  Alvbrstone,  C.J.,  Darling  and 
Channell,  JJ.) 
Sbalet  (app.)  v.  Tandy  (resp.).  (a) 
Licensing — Licensed  house — Person  requested  to 
leave — Right  of  licensee   to  eject  from  licensed 
premises  after  refusal  to  leave — Licensing  Act 
1872  (35  &  36  Vict.  c.  94),  s.  18. 
The  occupier  and  licensee  of  an  ordinary  licensed 
public-house — not  being  an  inn — has  a  right  to 
request  any  person  to  leave  his  licensed  premises, 
and  to  eject  him  therefrom  upon  his  refusal  to 

(a)  Reported  by  W.  W.  Oau,  Esq.,  Bsrrister-at-Lair. 


leave,  although  at  the  time  such  person  is  re- 
quested to  leave  he  is  neither  drunken,  violent, 

quarrelsome,  nor  disorderly. 
Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  South  wark  Police-court,  upon  dis- 
missing a  charge  of  assault  preferred  by  the 
appellant  against  the  respondent. 

The  case  was  stated  in  pursuance  of  an  order 
of  the  High  Court  directing  the  magistrate  to 
state  a  case. 

Upon  the  hearing  of  the  charge  the  following 
matters  were  proved  in  evidence  before  the  magis- 
trate:— 

The  appellant,  Arthur  W.  Sealey,  was  the  occu- 
pier and  licensee  of  certain  premise**  known  as  the 
New  Concord  public- house,  situate  in  Bermondsey, 
in  the  county  of  London. 

The  premises  were  licensed  by  the  justices  for 
the  retail  sale  of  all  intoxicating  liquors,  but 
were  not  an  inn  for  the  reception  of  travellers. 

On  the  25th  Feb.  1900  the  respondent,  who  was 
not  a  traveller,  entered  the  licensed  premises  of 
the  appellant  about  three  o'clook  in  the  after- 
noon. 

The  appellant  had  on  several  former  occasions 
ejected  the  respondent  from  his  premises  for 
using  offensive  language  thereon  ana  behaving  in 
a  disorderly  manner. 

The  following  was  a  note  of  the  evidence  taken 
before  the  magistrate  on  the  hearing  of  the 
oharge: — 

The  appellant,  the  licensee  of  the  public-house, 
stated  : 

I  have  forbidden  prisoner  the  house.  At  3  p.m.  on  the 
25th  inst.  he  oame  in  half  drunk  and  threatened  to  fight 
me.  I  asked  him  to  leave.  He  strook  at  me.  I  went 
to  eject  him,  and  ha  fell  and  kioked  me  on  the  side  of 
the  faoe  very  violently.  Ha  had  thrown  himself  down 
and  pretended  to  be  in  a  fit.  I  went  to  eject  him 
because  of  his  bad  behaviour  on  previous  occasions.  He 
struok  at  me  before  I  put  hands  on  him.  I  will  not  mj 
he  was  drunk,  bat  he  was  unfit  to  be  served  beoanee  of 
his  previous  conduct  more  than  anything. 

A  witness  for  the  appellant  stated : 

Prisoner  oame  in  full  of  abuse.  He  began  at  me.  fle 
used  very  foul  language,  and  the  appellant  went  to  eject 
him  and  prisoner  felL  I  cannot  say  whether  before  or 
after  he  had  been  pushed.  He  kioked  at  Mr.  Sealer 
(the  appellant).  There  was  a  bit  of  a  sku-muh,  end 
prisoner  fell  and  prosecutor  was  kioked. 

A  police  constable  stated : 

I  was  called  at  3  p.m.  to  take  prisoner  into  custody 
for  assault.  Prosecutor  had  a  slight  red  mark.  Prisoner 
went  quietly.  At  the  station  prisoner  said,  "  Prosecutor 
is  a  liar."    The  prisoner  was  not  drunk. 

The  kick  received  by  the  appellant  was  the 
assault  complained  of,  but  the  evidence  of  the 
appellant  and  his  witness  did  not  appear  to  the 
magistrate  to  be  in  accord  as  to  when  the  kick  was 
received  and  as  to  how  the  respondent  came  to  be 
on  the  ground  at  the  time.  The  magistrate  was 
of  opinion  on  the  evidence  of  the  appellant  and 
his  witness  regarding  the  attempt  made  to  eject 
the  respondent  that  tbe  appellant  had  acted 
with  undue  haste  in  proceeding  to  eject  the 
respondent  immediately  upon  the  respondents 
refusal  to  leave  the  house  and  without  waiting 
until  the  respondent  had  behaved  in  a  violent  or 
disorderly  manner,  and  that  the  appellants 
witness,  though  repeatedly  pressed  by  the  magifl- 
trated  upon  the  point,  was  unable  to  recollect  a 
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■ingle  expression  of  the  foul  language  alleged  to 
hare  been  used  by  the  respondent,  and  the  magis- 
trate found  as  a  fact  that  at  the  time  the  respon- 
dent entered  the  appellant's  premises  he  was 
neither  drunken,  nor  violent,  nor  quarrelsome,  nor 
disorderly,  and  he  was  satisfied  that  the  appellant 
sought  to  eject  the  respondent  solely  on  account 
of  the  respondent's  conduct  in  the  house  upon 
former  occasions,  and  that  the  kick  had  been  given 
in  the  course  of  a  struggle  so  initiated  by  the 
appellant  and  while  the  respondent  was  resisting 
forcible  expulsion. 

On  these  findings  the  magistrate  dismissed  the 
charge,  holding  that  on  the  circumstances  dis- 
closed in  the  case  the  appellant's  right  to  forcibly 
eject  the  respondent  was  dependent  upon  and 
controlled  by  sect.  18  of  the  Licensing  Act  1872, 
and  that  on  the  authority  of  Baltimore  v.  Sutton 
(62  J.  P.  423)  the  appellant  had  no  right  to  for- 
cibly eject  the  respondent  on  his  refusing  to  leave 
when  required  unless  at  the  time  of  such  require- 
ment the  respondent  was  either  drunken,  violent, 
quarrelsome,  or  disorderly  within  the  meaning  of 
the  section,  and  that  the  respondent  was  therefore 
entitled  to  resist  the  appellant  when  seeking  to 
forcibly  eject  him. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  law  in  so 
holding,  or  whether  the  appellant  was  entitled  to 
require  the  respondent  to  leave  the  licensed 
premises  and  to  eject  the  respondent  from  the 
premises  after  the  respondent  had  refused  to  leave 
the  same  although  the  respondent  was  not  at  the 
time  of  such  requirement  either  drunken,  violent, 
quarrelsome,  or  disorderly. 

Sect  18  of  the  Licensing  Act  1872  (86  &  36 
Vict  c  94)  provides : 

Any  licensed  person  may  refute  to  admit  to  and  may 
tarn  oat  of  the  premises  in  respect  of  which  his  licence 
it  granted  any  person  who  is  drunken,  violent,  quarrel- 
some, or  disorderly,  and  any  person  whose  pretence  on 
tit  premises  would  tnbjeot  him  to  a  penalty  under  this 
Act.  '  Any  suoh  person  who  upon  being;  requested  in 
pursuance  of  this  section  by  such  lioftnsed  person,  or 
hit  agent  or  servant,  or  any  constable,  to  quit  each 
premises,  refutes  or  fails  so  to  do,  shall  be  liable  to  a 
penalty  not  exoeeding  five  pounds,  and  all  constables 
tie  required  on  the  demand  of  suoh  licensed  person, 
agent,  or  servant,  to  expel  or  assist  in  expelling  every 
■och  person  from  snob  premises,  and  may  use  such 
force  at  may  be  required  for  that  purpose. 

Danckwerts,  K.O.  and  Brace  Williamson  for 
the  appellant.  —  The  magistrate  was  wrong  in 
holding  that  before  a  person  could  be  lawfully 
removed  from  licensed  premises  he  must  at  the 
time  have  been  guilty  of  the  behaviour  of  the  kind 
mentioned  in  sect  18.  This  is  a  wrong  view  of 
the  law.  A  request  to  leave  is  necessary,  and 
therein  the  case  differs  from  the  case  of  ejecting 
■>  person  from  a  private  house,  but  upon  such 
request  the  person  is  bound  to  leave,  and, 
if  he  does  not  do  so,  he  may  be  ejected. 
Licensed  premises  are  in  the  same  position 
in  this  respect  as  an  ordinary  shop  opened 
for  the  sale  of  certain  commodities.  In  each  case 
there  is  an  implied  invitation  to  the  public  to 
enter,  and,  if  a  person  so  enters,  before  he  can  be 
removed  he  must  be  requested  to  leave;  but  if 
upon  being  requested  to  leave  the  licensed  pre- 
mises or  the  Bnop  he  refuses  to  do  so,  then  he 
may  be  ejected,  and  no  assault  is  committed 
pro?ided  no  more  force  is  used  than  is  neces- 


sary to  remove  him.  The  magistrate  based 
his  decision  upon  Baltimore  v.  Sutton  (62 
J.  P.  423),  decided  by  Wills  and  Kennedy,  JJ. 
in  1898 ;  but  he  took  a  wrong  view  of  that  deci- 
sion. Wills,  J.  there  distinctly  points  out  that  a 
licensee  might  have  a  common  law  right  to  turn 
anyone  off  his  premises,  but  that  he  could  only  do 
so  under  sect.  18  of  the  Licensing  Act  1872,  under 
which  the  charge  was  laid,  when  the  person  was 
either  drunken,  violent,  quarrelsome,  or  disorderly. 
That  decision  amounts  to  no  more  than  this, 
that  a  person  cannot  be  convicted  under  that 
section  for  refusing  to  leave  when  requested  unless 
he  comes  within  the  class  of  persons  mentioned 
in  the  section.  It  is  no  authority  for  the  pro- 
position that  the  licensee  cannot  turn  a  person 
off  his  licensed  premises  after  requesting  him  to 
leave.  The  matter  was  considered  in  Ireland  in 
Beg.  v.  Justices  of  Armagh  (1897 )  2  Ir.  Rep.  57),  and 
Holmes,  J.  (at  pp.  67-8)  points  out  the  distinc- 
tion between  an  inn  and  an  alehouse  in  respect 
of  the  obligation  of  the  licensed  person  to  supply 
customers,  and  he  says  that  the  modern  publican 
is  not  subject  to  an  obligation  analogous  to  that 
of  an  innkf  eper.  In  this  connection  it  is  neces- 
sary to  remember  that  the  magistrate  has  found, 
first,  that  this  house  wan  not  an  inn ;  and, 
secondly,  that  the  respondent  was  not  a  traveller. 
Even  in  the  case  of  an  inn  the  obligation  to 
supply  or  accommodate  a  guest  in  the  inn  is 
limited  to  travellers,  and  ceases  if  the  guest  ceases 
to  be  a  traveller : 

Lamond  v.  Richard,  76  L.  T.  Be  p.  141 ;  (1897)  1 
Q.  B.  541. 
And  a  fortiori  it  must  be  limited  in  the  case  of  an 
ordinary  licensed  house.  That  case  clearly  shows 
that  even  in  the  case  of  an  inn  a  person  who  is  not 
a  traveller,  or  who  has  ceased  to  be  a  traveller, 
can  be  requested  to  leave,  and  can  be  ejected  on 
his  refusal  to  leave ;  and  it  simply  reduces  this 
case  to  the  case  of  a  person  entering  any  ordinary 
shop.  If  the  licensee  is  entitled  to  eject  a  person 
-—as  he  was  in  this  case-— and  if  while  the  landlord 
has  hold  of  him  to  put  him  out  the  person  lays 
hold  of  the  landlord,  he  is  guilty  of  assault : 

Howell  v.  Jackson,  6  C.  A  P.  723. 
The  case  of  Beg.  v.  Rymcr,  (35  L.  T.  Rep.  774 ;  2 
Q.  B.  Div.  136)  is  exactly  in  point  in  the  same 
direction  as  showing  that  the  licensee  is  under  no 
obligation  either  to  serve  or  to  allow  a  person  to 
remain  on  his  licensed  premises  longer  than  he 
thinks  right  to  do  so. 

The  respondent  did  not  appear. 

Lord  Axveb8TOM,  O.J. — This  is  a  case  stated 
by  a  metropolitan  police  magistrate  who  had  dis- 
missed a  summons  for  assault,  because  he  con- 
sidered that  the  proceedings  out  of  which  the 
assault  arose  were  occasioned  by  the  appellant, 
who  is  the  occupier  and  licensee  of  a  public- 
house,  requesting  the  respondent  to  leave  the 
house,  ana  that  therefore,  whatever  followed,  the 
magistrate  could  not  entertain  the  charge  for 
assault.  The  magistrate  seems  to  have  thought 
that  the  only  rights  of  a  licensed  person  in 
such  a  case  depended  on  the  18th  section 
of  the  Licensing  Act  of  1872,  and  that  unless 
the  person  was  drunken,  violent,  quarrelsome, 
or  disorderly  at  the  time,  he  had  no  right  to 
request  him  to  leave.  We  think  that  the 
learned  magistrate  has  overlooked  two  important 
elements   of    the  case  to    which  our  attention 
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was  called  in  the  argument  by  counsel  for  the 
appellant — namely,  that,  in  the  first  place,  this 
house  was  not  an  inn,  but  was  only  an  ordinary 
licensed  house;  and,  secondly,  that  the  person  who 
was  turned  out,  or  attempted  to  be  turned  out, 
was  not  a  traveller.  We  think  the  distinction 
has  been  recognised  in  many  cases,  not  only  in 
the  case  of  Beg.  v.  Justices  of  Armagh  (ubi  sup.), 
but  in  the  case  of  Beg.  v.  Kymer  (ubi  sup.),  and 
in  one  or  two  of  the  other  cases  cited  to  us  for 
the  appellant.  In  our  opinion  the  distinction  is 
well  founded,  and  we  consider  that  the  occupier 
of  a  licensed  house  has  a  right  to  request  a 
person  to  leave  his  house  if  he  does  not  wish  him 
to  remain  upon  his  premises.  We  also  think  it 
right  to  say,  and  in  this  case  it  is  quite  clear  the 
magistrate  himself  thought,  that  there  was 
nothing  unjustifiable  in  one  sense  in  the  conduct 
of  the  appellant,  because  the  magistrate  has 
found  that  the  man  who  was  requested  to  leave 
was  one  of  a  gang  of  men  who  had  been  dis- 
orderly and  had  given  trouble  in  the  appellant's 
house.  But  we  do  not  base  our  judgment  upon 
that  point.  We  think  that  the  point  taken  by 
counsel  for  the  appellant  was  right,  that,  except 
in  the  case  of  an  inn  and  a  traveller,  the  licensee 
and  occupier  of  a  public-house  has  a  right  to 
request  a  person  to  leave.  Therefore  this  case 
must  go  back  to  the  magistrate,  in  order,  if 
necessary,  that  the  question  of  assault  should 
be  tried.  The  objection  the  magistrate  took 
does  not  prevail,  and  this  appeal  must  be 
allowed. 

Darling,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  there  is  and  always  has  been  a  very 
great  difference  between  the  old  form  of  inn  and 
the  modern  public-house,  or  what  was  simply  an 
alehouse.  In  one  of  the  passages  read  by  counsel 
for  the  appellant  from  the  judgment  of  Holmes,  J . 
in  the  case  of  Bea.  v.  Justices  of  Armagh  (ubi  sup.), 
it  was  stated  that  the  English  inn  was  coeval 
with  English  literature,  and  I  have  no  doubt  that, 
when  the  learned  judge  said  that,  he  was  thinking 
probably  of  the  inn  as  described  in  Chaucer,  and 
perhaps  as  described  by  Dr.  Johnson  in  Boswell's 
Johnson.  The  reading  of  that  recalled  to  my 
recollection  the  passage  in  which  Dr.  Johnson 
said  that  one  of  the  characteristics  of  an  inn  is 
that  you  are  made  welcome,  and  that  the  more 
noise  you  make,  the  more  trouble  you  give,  and 
the  more  good  things  you  call  for,  toe  more 
welcome  you  are.  And,  having  made  that  state- 
ment, he  proceeded  to  repeat,  as  Boswell  says, 
with  great  emotion  a  well-known  verse  from 
Shenstone.  The  particular  person  in  this  case 
did  not  make  himself  welcome,  because  he  weot 
beyond  what  was  described  as  the  more  noise 
you  make,  the  more  trouble  you  give,  and  the 
more  good  things  you  call  for,  the  more  welcome 
you  are.  He  seems  to  have  been  a  person  who 
belonged  to  a  disorderly  gang,  who  would  not  be 
a  good  customer  as  the  publican  very  well  knew, 
and  the  appellant  acted  therefore  upon  the  right, 
and  I  think  the  undoubted  right,  which  he  had  to 
say  :  "lam  quite  ready  to  serve  some  customers, 
even  noisy  customers,  and  I  serve  them  ;  but  you 
are  the  kind  of  customer  who  not  only  makes  a 
noise,  but  will  do  me  no  good,  and  I  will  not  serve 
you.  I  have  the  choice  like  other  shopkeepers,  and 
I  will  not  serve  you."  It  Beems  to  me  that  the 
appellant,  in  acting  as  he  did,  acted  really  to  the 
public  advantage,  because  the  other  persons  who 


frequented  the  house  might  very  well  have  com. 
plained  if  the  publican  were  to  allow  a  person  who 
to  his  knowledge  was  a  member  of  a  disorderly 
gang  to  frequent  his  public-house.  If  he  allowed 
one  of  a  gang  to  frequent  it,  he  must  allow  them 
all;  at  least  there  is  no  reason  why  he  should 
allow  one  more  than  another,  and  by  allowing 
such  a  gang  to  frequent  his  house  he  would  un- 
doubtedly endanger  his  licence.  It  seems  to  me, 
therefore,  that  he  was  acting  not  only  within  his 
rights,  but  in  the  public  interest,  when  he  told 
this  person  that  he  would  not  serve  him,  and 
would  not  allow  him  to  remain  there,  and  that  the 
person  to  whom  he  said  that  ought  instantly  to 
nave  left. 

Channell,  J. — I  agree. 
Appeal  allowed.     Case  remitted  to  the  magis- 
trate. 

Solicitors  for  the  appellant,  Maitlands,  Peck- 
ham,  and  Co. 


Friday,  Nov.  8,  1901. 

(Before  Lord  Alverstonb,  C.J.,  Darling  and 

Channell,  JJ.) 

Rex  v.  Bros,  (a) 

Justices — Application  for  summons — Prima  facie 

evidence  of  offence — Discretion  of  magistrate. 
On  an  application  for  a  summons,  if  the  magistrate, 
after  hearing   the  applicant's  statement,  is  of 
opinion  that  if  the  summons  were  issued  and 
the  offence  were   proved  he   would  nevertheless 
under  the  circumstances  dismiss  the  summons  at 
the  hearing,  he  may  in  the  exercise  of  his  dis- 
cretion refuse  to  issue  the  summons. 
Rule  nisi  for  a  mandamus  to  a  metropolitan 
magistrate  and  one  H.  Nosseck  to  show  cause  why 
the  magistrate  should  not  hear  and  determine 
according  to  law  the  matter  of  a  certain  appli- 
cation for  a  summons  against  H.   Nosseck  for 
unlawfully  exercising  the  trade  or  calling  of  a 
baker  by  causing  to  be  sold  or  exposed  for  sale 
bread  at  7.40  o'clock  in  the  morning  of  Sunday, 
the  28th  July,  1901. 

From  the  affidavit  of  the  magistrate  the  facts 
seem  to  have  been  as  follows : — 

The  prosecution  was  a  Sunday  observance 
prosecution,  instituted  under  3  Geo.  4,  c.  cvi.,  s.  16, 
by  one  Thomas  Vinters,  a  baker,  of  462,  High- 
street,  Tottenham,  outside  the  jurisdiction  of  the 
magistrate's  court,  against  Nosseck,  a  baker 
carrying  on  his  business  at  113,  Backchurch-lane, 
within  such  jurisdiction. 

The  magistrate  was  informed  that  Nosseck  was 
a  person  of  the  Jewish  religion,  and  that  he  kept 
his  shop  closed  on  Saturday,  during  the  Jewish 
Sabbath.  There  was  a  very  large  Jewiah  community 
within  the  jurisdiction  of  the  magistrate, and  that 
if  Nosseck's  shop  and  similar  shops  in  the  locality 
were  closed  on  Sundays,  as  in  the  Act  provided, 
this  Jewish  community  would  be  put  to  consider- 
able hardship  in  the  matter  of  fresh  baked 
bread. 

The  learned  magistrate  refused  to  issue  a 
summons.  In  doing  so  he  took  into  considera- 
tion that  the  prosecution  was  practically  one  for 
the  observance  of  the  Lord's  Day  and  was  insti- 
tuted under  a  local  Act.  If  it  had  been  instituted 
under  the  public  Act  upon  the  Lord's  Day  Act 
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(29  Gar.  2,  o.  7)  it  would  have  been  necessary, 
under  the  Sunday  Observance  Prosecution  Act 
1871  (34  &  35  Yiot.  o.  87),  to  have  obtained  the 
consent  in  writing  of  the  chief  officer  of  police, 
or  of  two  justices  of  the  peace,  or  of  a  stipen- 
diary magistrate  having  jurisdiction  in  the  place 
where  the  offence  was  committed  to  the  prosecu- 
tion- If  an  application  for  such  consent  had 
been  made  to  the  magistrate  as  stipendiary 
magistrate  he  should  under  the  circumstances 
hare  refused  it.  Exercising  now  a  similar  discre- 
tion he  refused  to  issue  the  summons. 

Henriques  showed  cause.— In  the  first  place  the 
magistrate  has  heard  and  determined  the  matter. 
He  has  done  all  he  is  bound  by  law  to  do.  The 
application  was  made  ex  parte  and  he  heard  the 
applicant  fully.  [Lord  Alvebstone,  O.J. — 
Undoubtedly  the  magistrate  gave  a  full  hearing ; 
the  real  question  is  whether  or  not  he  had  a 
discretion  to  refuse  the  summons  after  a  prima 
Jade  case  was  made.]    As  to  that  the  magistrate 

fat  his  decision  on  two  grounds,  either  of  which, 
submit,  would  be  sufficient  to  sustain  it.  In  the 
first  place  he  held  that  the  application  was 
vexatious,  and  that  if  he  did  issue  a  summons  he 
would  on  that  ground  dismiss  it.  I  submit  that 
where  the  magistrate  has  a  discretion  to  dismiss 
a  summons  he  has  a  discretion  to  refuse  to  issue 
it.  In  the  second  place  he  held  that  the  infor- 
mation was  really  laid  in  regard  to  an  offence 
against  the  observance  of  the  Lord's  Day,  and 
that  it  would  have  been  more  properly  laid 
under  the  Lord's  Day  Aot  (29  Car.  2,  c.  7). 
If  it  had  been  so  laid,  then,  under  the  Sunday 
Observance  Prosecution  Act  1871,'  the  written 
consent  of  himself  or  of  certain  other  autho- 
rities would  have  been  necessary  before  the 
summons  could  be  issued.  If  application  had 
been  made  to  him  for  such  consent  he  would  have 
refused  it,  and  exercising  the  same  discretion  now 
he  refused  it.  Sect.  10  of  3  Geo.  4,  c.  cvi.,  is 
practically  identical  with  sect.  1  of  the  Lord's 
Day  Act.  Both  these  grounds  are,  I  submit, 
relevant  to  the  consideration  of  whether  or  not  a 
summons  should  issue,  and  if  so  the  magistrate 
has  acted  within  his  powers  in  refusing  to  issue 
this  summons,  and  this  court  will  not  review  his 
decision.    Counsel  cited : 

Reg.  v.  Adamson,  33  L.  T.  Rep.  840 ;  1  Q.  B.  Div. 

201; 
Sz  parte  Lewie,  59  L.  T.  Bep.  338 ;  21  Q.  B.  Div. 

191; 
Reg.  ▼.  Ingham,  14  Q.  B.  396 ; 
Beg.  v.  BoteLer,  8  L.  T.  Bep.  514 ;  33  L.  J.  101,  M.  C. 

/.  /.  Johnson  for  the  prosecutor. — In  the  first 
place,  even  if  this  information  were  laid  under 
the  Lord's  Day  Act,  the  consent  of  the  magis- 
trate would  not  be  necessary  to  the  issue  of  the 
summons.  Under  the  Sunday  Observance  Prose- 
cation  Act  of  1871  the  magistrate  is  only  one  of 
the  authorities  who  may  consent  to  a  prosecution. 
And  in  dealing  with  this  case  the  magistrate 
used  "  vexatious  "  not  as  applying  to  the  mode 
of  proceeding  in  this  particular  prosecution, 
but  rather  as  applying  to  the  policy  of  tbe  Act. 
The  Act  in  this  case  is  not  a  Sunday  Observance 
Act  [Lord  Alvkr8TONE,  C.  J.— The  magistrate's 
complaint  is  that  you  are  using  it  as  if  it  were  a 
Sunday  Observance  Act.  What  objection  is  there 
to  his  taking  into  consideration  that  the  pro- 
ceedings should  more  properly  be  taken  under 
Mao.  Ca8.— Yol.  XX. 


another  statute?]  It  is  for  the  prosecutor  to 
decide  under  what  statute  he  will  proceed.  If  he 
makes  a  prima  fade  case  under  any  statute  he 
may  choose,  I  submit  that,  unless  the  magistrate 
does  not  believe  the  evidence,  he  has  no  discretion 
but  to  issue  the  summons.  Here  the  magis* 
trate  has  chosen  to  dissent  from  the  policy  of  the 
statute.  He  says  that  to  enforce  the  law  would 
be  a  hardship  to  the  community.  That  is  what 
he  means  when  he  says  the  prosecution  is  vexa- 
tious. [Chan  nkll,  J.  —  But  the  magistrate, 
having  issued  the  summons,  might  at  the  hearing 
dismiss  it  on  these  grounds.  Why  then  should 
he  not  take  them  into  consideration  in  deter- 
mining whether  he  should  issue  any  summons  at 
all  P]  Simply  because  the  law  gives  him  no  such 
right.  On  issuing  the  summons  he  is  only  acting 
ministerially.  It  is  the  right  of  the  prosecutor  to 
have  his  complaint  heard. 

Lord  Alybrstone,  O.J.  —  We  are  asked  to 
issue  a  mandamus  to  order  the  learned  magis- 
trate to  grant  this  summons.  I  do  not  think  we 
can  do  so.  The  law  has  been  correctly  laid  down 
in  Reg.  v.  Bird  (swp.)t  where  it  is  said  that  a 
justice  of  the  peace  may,  in  the  exercise  of  his 
discretion,  refuse  to  issue  a  summons  if  to  issue 
a  summons  would  be  vexatious  and  improper, 
even  if  there  were  evidence  of  the  offence.  I 
understand  Mr.  Bros  in  this  case  to  say  that 
under  the  circumstances  the  issue  of  a  summons 
would  be  improper.  The  summons  is  sought  to 
be  taken  out  under  sect.  16  of  3  Geo.  4,  c.  cvi., 
which  is  a  local  Act  applicable  to  this  district. 
Sect.  16  prohibits  bakers  from  baking  bread  or 
exposing  it  for  sale  on  Sunday  except  between 
certain  hours.  This  section  is  not  in  the  Sunday 
Observance  Act  1871,  but  in  an  Act  regulating  the 
baking  of  bread.  That  Act  was  probably  passed 
to  relieve  bakers  from  some  of  the  restrictions 
contained  in  an  earlier  Act,  and  was  not  passed 
for  the  purpose  of  securing  the  observance  of 
Sunday.  No  one  looking  at  the  earlier  Act  could 
say  it  was  intended  as  a  Sunday  Observance  Act, 
as  was  the  Lord's  Day  Aot.  As  to  the  latter  Act, 
in  1871  an  Act*  called  the  Sunday  Observance 
Prosecution  Act,  was  passed,  which,  with  the  object 
of  imposing  a  restriction  on  prosecutions  under  the 
Lord  s  Day  Act,  made  necessary  to  such  prosecu- 
tions "  the  consent  in  writing  of  the  chief  officer 
of  police  of  the  police  district  in  which  the  offence 
is  committed,  or  the  consent  in  writing  of  two 
justices  of  the  peace  or  a  stipendiary  magistrate 
having  jurisdiction  in  the  place  where  such  offence 
is  committed."  Mr.  Bros  says  that  in  his  opinion 
this  was  really  a  prosecution  for  non-observance 
of  Sunday,  and  should  have  proceeded  under  the 
Lord's  Day  Act  If  an  application  had  been 
made  to  him  for  leave  to  prosecute  under  that 
Act  he  would  have  refused  it.  The  summons 
applied  for  was  to  punish  a  Jewish  baker  for 
selling  his  bread  on  Sunday.  There  was  a  large 
Jewish  community  in  the  district,  and  the  baker 
proceeded  against  had  kept  his  shop  shut  on  Satur- 
day. If  he  had  issued  the  summons  applied  for,  the 
learned  magistrate  says  he  would  have  dismissed 
it  at  the  hearing.  I  cannot  but  think  that  it  is 
quite  a  proper  matter  for  a  magistrate  to  take 
into  consideration  that  there  are  other  methods 
of  proceeding  better  applicable  to  the  nature 
of  the  offence  alleged.  It  was  not  argued  that  the 
learned  magistrate  could  not,  upon  hearing  the 
summons,  dismiss  on  tbe  grounds  stated  by  him. 
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That  being  so,  I  also  think  he  is  entitled  to  take 
such  grounds  into  consideration  when  exercising 
this  discretion  whether  or  not  to  issue  a  summons. 
The  application  for  the  summons  was  carefully 
considered.  There  is,  therefore,  no  ground  for 
interfering  with  the  discretion  the  magistrate  had 
exercised,  and  the  rule  for  the  mandamus  must  be 
discharged  with  costs. 

Darling,  J. — I  entirely  agree. 

Channell,  J. — I  agree. 

Rule  nisi  discharged. 

Solicitors   for  the  prosecutor,   Pattinson  and 
Brewer. 

Solicitor  for  the  defendant,  D.  A.  Romain. 


Friday,  Nov.  8, 1901. 
(Before  Lord  Alvbbstonb,  C.J.,  Darling 
and  Ohajtctbll,  JJ.) 
Goodrich  v.  Towk  Clerk  of  Great 
Grimsby,  (a) 
Registration  of  voters — Mistake  as  to  qualification 
— Declaration  by  voter — Amendment  of  list-— 
Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict  c.  26), «.  24. 

A  declaration  made  by  a  voter,  under  sect.  24  of  the 
Registration  Act  1878,  correcting  an  error  as  to 
such  voter's  qualification  in  the  list  of  voters 
empowers  the  revising  barrister  to  amend  such 
list. 
Lord  v.  Fox  (65  L.  T.  Rep.  617 ;  (1892)  1  Q.  B. 

199)  distinguished. 
Case  stated  by  the  revising  barrister  for  Great 
Grimsby. 

The  name  of  one  Robert  Mitchell  appeared  in 
the  overseers'  list  of  occupiers,  division  1,  for  a 
"  dwelling-house "  at  84,  watkin-street,  in  the 
borough  of  Great  Grimsby.  Objection  was  taken 
to  it  on  the  ground  that  Robert  Mitchell  had  not 
occupied  those  premises  for  the  full  twelve  months 
prior  to  the  15th  July  preceding. 

A  statutory  declaration  for  correcting  mis- 
description in  list  had  been  duly  filed  with  the 
town  clerk  prior  to  the  5th  Sept.,  in  which  it  was 
declared  by  Robert  Mitchell  that  the  correct 
nature  of  his  qualification  and  qualifying  property 
was  not  "  dwelling-house  " at "84,  Watkin-street* 
but  "yard  and  stables,"  "back  of  84,  Watkin- 
street." 

It  was  proved  to  the  satisfaction  of  the  revising 
barrister  that  Robert  Mitchell  had  for  the  whole 
of  the  twelve  months  prior  to  the  15th  July  pre- 
ceding occupied  the  yard  and  stables  mentioned 
in  the  declaration  adjoining  the  dwelling-house  at 
84,  Watkin-street,  which  yard  and  stables  were 
of  the  requisite  value,  and:  it  was  submitted  on 
his  behalf  that  the  revising  barrister  should  correct 
the  list  according  to  the  suggested  amendment  in 
the  declaration,  and  substitute  "  yard  and  stables  " 
for  the  former  qualification  "dwelling-house." 
Foskett  v.  Kaufman  (54  L.  T.  Rep.  64;  16  Q.  B. 
Div.  279)  and  Plant  v.  Potts  (63  L.  T.  Rep. 
585 ;  (1891)  1  Q.  B.  256)  were  relied  upon. 

The  revising  barrister  thought  that  in  the 
circumstances  of  this  particular  case  he  could 
not  hold  that  the  declaration  could  be  treated  as 
the  correction  of  a  misdescription  or  that  it  dis- 
pensed with  the  necessity  of  a  formal  claim  with 
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its  incidents  of  timely  notice  to  overseer,  publi- 
cation, and  possible  challenge.  He  accordingly 
held  the  declaration  to  be  insufficient,  refused  to 
accept  it  as  a  correction  of  the  former  qualifica- 
tion, and  expunged  the  name  of  Robert  Mitchell' 
from  the  list  of  occupation  voters. 

Notice  of  appeal  was  given  by  Henry  Good- 
rich. 

Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict.  c.  26), 

Sect.  24.  Any  perron  who  is  entered  on  any  list  of 
voters  for  a  Parliamentary  borough  or  any  burgess  list 
subject  to  revision  under  this  Act  for  a  mnnioipsl 
borough,  and  whose  name  or  place  of  abode  or  the 
nature  of  whose  qualification  or  the  name  or  situation 
of  whose  qualifying  property  is  not  correctly  stated  in 
such  list,  or  in  respect  of  whom  there  is  any  other 
error  or  omission  in  the  said  list  may,  whether  he  has 
received  a  notice  of  objection  or  not,  if  he  thinks  fit, 
make  and  subscribe  a  declaration  in  the  form  in  that 
behalf  in  the  schedule  to  this  Act* 

Percival  Huahes  for  the  appellant. — I  submit 
that  the  revising  barrister  could  amend.  The 
declaration  here  is  in  the  form  given  in  the 
schedule  to  the  statute,  and  the  corrections  made 
are  almost  exactly  similar  to  those  given  in  the 
form :  (see  Form  M.)  Besides,  although  the  point 
has  not  been  expressly  decided,  the  judgments  in 
Foskett  v.  Kaufman  (sup.)  and  Plant  v.  Potts 
(sup.)  show  that  the  court  there  assumed  that 
where  a  declaration  has  been  made  the  revising 
barrister  can  amend  the  list.  Lord  v.  Fox  (65 
L.  T.  Rep.  617 ;  (1892)  1  Q.  B.  199)  should  be 
brought  to  the  attention  of  the  court,  since  it  is 
hostile  to  my  contention,  but  I  ask  the  court  to 
notice  that  in  that  case  the  fact  that  there  was  a 
declaration  was  not  pressed  upon  the  attention  of 
the  learned  judges. 

The  respondent  did  not  appear* 

Lord  Alverstonb,  O.J. — 1  think  this  appeal 
must  be  allowed.  The  facts  are  as  follows :  The 
qualification  was  stated  erroneously  as  "  dwelling- 
house  "  instead  of  "  yard  and  stables/'  I  think 
that  the  Court  of  Appeal  have  held  that  a  declara- 
tion made  under  sect.  24  of  the  Registration  Act 
1878  gives  the  revising  barrister  power  to  make 
alterations  in  the  qualification  stated  in  the  list 
which  he  could  not  otherwise  make.  The  section 
provides  that  declarations  when  made  shall  be 
open  free  of  charge  to  public  inspection,  and 
sect.  25  provides,  further,  that  if  any  person 
falsely  or  fraudulently  signs  any  such  declaration 
he  shall  be  guilty  of  a  misdemeanour,  and 
punishable  by  fine  or  imprisonment.  In  Foskett 
v.  Kaufman  (sup.)t  which  is  a  case  where  no 
declaration  had  been  made,  Lord  Esher,  M.R. 
Bays  (at  p.  289) :  "  If  the  voter  acts  under  sect.  24 
of  41  &  42  Vict.  o.  26,  then  the  reason  for  taking 
away  this  power  of  the  revising  barrister  does 
not  apply,  because  the  declaration  must  be  sent 
to  the  clerk  of  the  peace  or  town  clerk  as  the 
case  may  be  by  a  certain  date,  and  the  objector 
has  the  power  of  seeing  that  declaration,  and  the 
opportunity  of  inquiring  whether  the  new  claim 
and  the  declaration  in  support  of  it  are  true  or 
not,  so  that  he  is  not  taken  by  surprise- at  the 
hearing;  and  there  is  a  very  good  reason  why 
the  limitation  of  the  revising  barrister's  power 
should  not  take  effect  in  that  case."  Hence, 
though  the  Court  of  Appeal  may  not  have 
actually  decided  this  particular  point,  it  has  con- 
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sidered  it,  and  expressed  its  opinion  that  where 
there  is  a  declaration  the  revising  barrister  may 
-amend.  Mr.  Hughes  very  properly  called  our 
attention  to  J-ord  v.  Fox  (sup.),  where  Lord  Cole- 
ridge, C.J.  thought  that  the  revising  barrister 
had  no  power  to  make  an  amendment  which 
would  alter  the  description  of  the  voter's  qualifi- 
-cation.  But  it  is  important  to  observe  that 
though  a  declaration  had  been  made  in  that  case 
the  court  was  not  asked  to  consider  the  effect  of 
it 

Diblino,  J.— I  agree. 

Channels,  J. — I  also  agree.  We  express  no 
opinion  as  to  whether  or  not  the  revising 
barrister  could  have  made  the  amendment  if 
there  had  been  no  declaration  under  sect.  24  of 
the  Registration  Act  1878,  but  the  effect  of  that 
declaration  is  to  enlarge  the  power  of  the  revising 
barrister.  The  revising  barrister  is  to  follow  the 
declaration.  The  person  claiming  the  vote  who 
has  omitted  to  make  a  correct  claim  is  allowed 
to  correct  such  omission  on  the  terms  that  he 
inakeb  and  swears  to  a  declaration.  This  is  the 
view  of  the  law  taken  in  Foskett  v.  Kaufman 
(sup.)  and  Plant  v.  Potts  (sup.).  There  was  no 
declaration  in  these  cases,  and  in  Lord  v.  Fox 
tup.),  where  there  was  a  declaration,  nothing  is 
said  about  the  effect  of  it,  and  therefore  that 
case  does  not  stand  in  the  way  of  our  present 

Appeal  allowed. 

Solicitors  for  the  appellant,  Bouth,  Stacey,  and 
Castle,  for  Henry  Thompson  and  Sons,  Grantham. 


Nov.  20  and  21, 1901. 

(Before  Lord  Alvebstone,  C.J.,  Darling  and 
Chajtnell,  JJ.) 

Cbabtbbe  (app.)  v.  Fern  Spinning  Company 
Limited  (resps.).  (a) 

Factories — Young  person — Boy  cleaning  machine 
-—Person  in  charge  starting  machine — *•  Allow- 
ing" boy  to  be  in  machine — Injury  to  boy—' 
Liability  of  employers — Factory  and  Workshop 
Act  1895  (58  &  59  Vict  c.  37),  s.  9,  sub-ss.  2,  3. 

A  young  person  who  was  employed  in  a  factory  by 
a  person  in  charge  of  a  self-acting  machine,  was 
ordered  by  the  person  in  charge  of  the  machine  to 
clean  a  part  of  the  machine,  and  for  this  pur- 
pose  the  boy  was  obliged  to  go  into  the  space 
between  the  fixed  and  traversing  portions  of  the 
machine.  When  the  order  was  given  the 
machine  was  properly  stopped ;  but  while  the 
boy  was  still  in  this  space  the  person  in  charge 
of  the  macHine,  thinking  the  boy  was  clear  of  the 
space,  started  the  machine,  whereby  the  boy 
received  injuries  from  which  he  died. 

Held,  that,  as  the  person  in  starting  the  machine 
was  acting  under  the  belief  that  the  boy  was 
dear  of  the  space,  the  boy  was  not  "  allowed  "  by 
him  to  be  in  the  prohibited  space  at  the  time  of 
the  accident,  within  the  meaning  of  sub-sects.  2 
and  3  of  sect.  9  of  the  Factory  and  Workshop  Act 
1895,  and  that  the  employers,  the  occupiers  of  the 
factory,  were  not  liable  in  consequence  thereof  to 
a  fine  under  sect.  83  of  the  Factory  and  Work- 
shop  Act  1878,  though  such  occupiers  would 
have  been  liable  for  an  "  allowance "  by  their 

servant. 
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Case  stated  by  justices  of  the  peace  acting  for 
Oldham  in  the  county  of  Lancaster. 

An  information  was  preferred  by  the  appellant, 
an  inspector  of  factories  and  workshops,  against 
the  respondents,  the  Fern  Spinning  Company 
Limited,  under  sub-sect.  2  of  sect.  9  of  the  Factory 
and  Workshop  Act  1895. 

The  information  set  out  that  on  the  10th  May 
1901  at  Shaw,  in  the  county  of  Lancaster,  the 
respondents  were  the  occupiers  of  a  certain  factory 
wherein  a  person  was  allowed,  contrary  to  the 
Factory  and  Workshop  Acts  1878  to  1895,  to  be 
in  the  space  between  the  fixed  and  traversing  por- 
tions of  a  self-acting  machine,  the  said  macnine 
not  being  stopped  with  the  traversing  portion  on 
the  outward  run,  whereby  the  respondents  were 
liable  to  a  penalty  not  exceeding  SI. 

The  following  facts  were  proved  or  admitted : — 

The  appellant  was  an  inspector  of  factories  for 
the  Oldham  district;  and  the  respondents  were 
the  occupiers  of  a  factory  at  Shaw,  the  same  being 
a  factory  within  the  meaning  of  the  Factory 
Acts. 

William  Ralph  was  in  employment  at  the 
factory  as  a  little  piecer,  and  was  a  young  person 
within  the  meaning  of  the  Factory  Acts.  He 
was  so  employed  by  one  John  Driesen,  who  was 
then  in  the  employ  of  the  respondents  and  in 
charge  of  a  self-acting  machine,  and  on  the  day 
in  question  (the  10th  May  1901)  the  boy  was 
ordered  by  Driesen  to  clean  the  scavenger  cloth 
hung  under  the  rolling  beam  of  the  machine  for 
the  purpose  of  cleaning  the  top  of  the  carriage  as 
the  carriage  passes  under  the  cloth.  In  order  to 
do  so  the  boy  was  obliged  to  be  in  the  space 
between  the  fixed  and  traversing  portions  of  the 
self-acting  machine,  and  was,  at  the  time  of  the 
accident,  at  a  distance  of  sixteen  yards  or  there- 
abouts from  the  starting  handle  of  the  machine 
where  Driesen  was  stationed.  At  the  time  the 
order  was  given  the  machine  was  stopped  with 
the  traversing  portion  thereof  on  the  outward 
run. 

While  the  boy  was  still  in  the  space  between 
the  fixed  and  the  traversing  portions  of  the 
self-acting  machine,  and  while  cotton  threads 
were  stretched  over  the  space,  Driesen  thinking 
that  Ralph  was  clear  of  the  space  started  the 
machine.  The  boy  was  in  consequence  caught 
between  the  carriage,  which  is  the  traversing 
portion  of  the  machine,  on  the  outward  run  and 
the  spring  piece,  which  is  a  part  of  the  fixed 
portion  of  the  machine.  Driesen,  finding  that 
something  prevented  the  carriage  from  running 
in  up  to  its  full  extent,  stopped  the  carriage  on 
its  next  outward  run,  and  saw  the  boy  Ralph  fall 
down  between  the  spring  piece  and  the  carriage. 
The  boy  had  received  injuries  from  which  he 
shortly  afterwards  died. 

The  carriage  of  the  self-acting  machine  passes 
about  4in.  underneath  and  about  lOin.  beyond 
the  roller  beam.  The  space  traversed  by  the 
carriage  on  each  run  is  about  64in.  from  the 
front  stop  to  the  spring  piece  against  which  the 
boy  was  crushed.  The  carriage  on  the  inward 
run  traverses  the  64in.  in  about  two  seconds. 
While  on  the  outward  run  it  moves  comparatively 
slowly,  traversing  the  same  space  in  about  ten  to 
twelve  seconds. 

There  were  no  regulations  or  instructions  in  the 
factory  whereby  persons  employed  in  the  space 
between   the  fixed  and  traversing  portions  of  a> 
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self-acting  machine  should  report  themselves 
when  they  had  left  such  space. 

It  was  contended  by  the  appellant  that  the 
respondents  had  allowed  the  boy  Ralph  to  be  in 
such  space  contrary  to  the  provisions  of  sect.  9, 
sub-sect.  2,  of  the  Factory  and  Workshop  Act 
1895,  and  he  referred  to  the  case  of  Prior  v. 
Slaithwaite  Spinning  Company  Limited  (78  L.  T. 
Rep.  532 ;  (1898)  1  Q.  B.  881). 

It  was  contended  on  behalf  of  the  respondents 
that  they  had  taken  adequate  precautions  to 
prevent  Ralph  from  being  in  such  space. 

The  justices  dismissed  the  information  on  the 
ground  that  the  respondents  were  not  responsible 
for  Ralph  being  in  such  space  as  aforesaid,  and 
they  were  of  opinion  that  Driesen  improperly 
started  the  machine  and  was  responsible  for  doing 
so. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  justices  ought  to  have  convicted 
the  respondents  on  the  facts  herein  stated,  and 
the  court  was  asked  to  remit  the  case  to  them  with 
its  opinion  thereon. 

The  Factory  and  Workshop  Act  1895  (58  &  59 
Vict.  c.  37)  provides : 

Sect.  9. — (2.)  A  person  employed  in  a  factory  shall 
not  be  allowed  to  be  in  the  space  between  the  fixed  and 
the  traversing  portions  of  a  self -acting  machine  unless 
the  machine  is  stopped  with  the  traversing  portion  on 
the  outward  ran,  but  for  the  purpose  of  this  provision 
the  space  in  front  of  a  self-acting  maohine  shall 
not  be  included  in  the  space  aforesaid.  (3)  A  factory  in 
which  a  traversing  carriage  is  allowed  to  ran  out  in  con- 
travention of  this  section  shall  be  deemed  not  to  be  kept 
in  oonformity  with  the  principal  Act,  and  any  person 
allowed  to  be  in  the  spaoe  aforesaid  in  contravention  of 
this  section  shall  be  deemed  to  be  employed  contrary  to 
the  provisions  of  the  principal  Act. 

The  Factory  and  Workshop  Act  1878  (41  &  42 
Vict.  c.  16)  provides : 

Sect.  83.  Where  a  child,  young  person,  or  woman  is 
employed  in  a  factory  or  workshop  contrary  to  the 
provisions  of  this  Aot,  the  ooonpier  of  the  factory  or 
workshop  shall  be  liable  to  a  fine  not  exceeding  three,  or 
if  the  offence  was  committed  daring  the  night,  five 
pounds  for  each  child,  young  person,  or  woman  so 
employed. 

Sect.  87  gives  the  occupier  of  a  factory  or 
workshop,  who  is  charged  with  an  offence  against 
the  Act,  the  right  of  having  any  other  person, 
whom  he  charges  as  the  actual  offender,  brought 
before  the  court,  and  if  after  the  offence  has  been 
proved  such  occupier  proves  to  the  satisfaction  of 
the  court  that  he  had  used  due  diligence  to  enforce 
the  execution  of  the  Act,  and  that  such  other 
person  had  committed  the  offence  without  his 
Knowledge,  consent,  or  connivance,  then  such 
other  person  shall  be  summarily  convicted,  and 
the  occupier  shall  be  exempt  from  any  fine. 

H.  Sutton  (the  Attorney-General  with  him)  for 
the  appellant. — The  question  is  whether  the  boy 
was  "allowed"  to  be  in  this  spaoe  within  the 
meaning  of  sub-sect.  2  of  sect.  9  of  the  Aot  of 
1895.  The  boy  was  wrongly  in  this  place  by  the 
negligence  of  Driesen,  and  the  justices  thought 
that  because  Driesen  was  in  fault  therefore  the 
respondents  were  not  in  fault.  That  was  a  wrong 
view  of  the  section.  Driesen  by  his  negligence 
allowed  the  boy  to  be  in  this  prohibited  place,  and 
he  may  have  been  liable,  but  that  does  not  show 
that  the  respondents  are  not  also  liable.    For  any 


contravention  of  this  Act  the  occupier  is  respon- 
sible, though  he  may  exempt  himself  from 
liability  in  certain  cases,  under  sect.  87  of  the  Act 
of  1878,  by  bringing  in  the  actual  offender. 
"  Shall  not  be  allowed  in  sub-sect.  2  means  shall 
be  prevented  from  being  in  the  space.  If  a 
person  in  the  position  of  Driesen  does  not  take 
proper  precautions  to  prevent  a  person  going  into 
the  prohibited  place,  then  he  "  allows  "him  to  be 
in  that  place,  and  the  boy  was  allowed  to  remain 
after  a  time  when  this  space  had  become  a  pro- 
hibited place.  On  the  facts  as  stated  there  was 
sufficient  evidence  to  show  that  Driesen  allowed 
the  boy  to  be  in  this  space.  Having  allowed  him 
to  be  there  when  it  was  proper  for  him  to  be  there, 
he  did  not  take  proper  means  to  prevent  him  from 
being  there  when  it  had  ceased  to  be  proper  for 
him  to  be  there.  The  justices  were  therefore 
wrong  in  not  convicting  the  respondents. 

B.  B.  Acland  for  the  respondents. — The  decision 
of  the  justices  was  right.  If  the  contention  for 
the  appellant  were  to  prevail  it  would  amount  to 
striking  the  word  "allowed"  out  of  the  Act 
altogether,  which  would  be  a  change  of  very  far- 
reaching  importance.  If  we  look  at  sect  83  of 
the  Act  of  1878  we  see  that  there  are  two  classes 
of  offences  created  under  it,  namely,  offences 
which  consist  in  doing  something  which  is  abso- 
lutely prohibited,  and  offences  which  consist  in 
permitting  something  which  a  person  is  not 
"allowed  to  do,  such  as  not  allowing  a  young 
person  times  for  meals,  or  in  allowing  them  to 
remain  in  the  rooms  at  improper  times.  The 
reason  why  the  occupiers  of  the  factory  in  the 
case  of  Prior  v.  Slaithtoaite  Spinning  Company 
Limited  (78  L.  T.  Rep.  532 ;  (1898)  1  Q.  B.  881) 
were  convicted  was  that  the  charge  there  was  for 
the  breach  or  disregard  of  a  thing  which  was 
absolutely  prohibited,  and  not  —  as  here— for 
allowing  something  to  be  done.  That  case  is 
therefore  distinguishable  from  the  present. 
"  Shall  not  allow "  does  not  mean  and  is  not 
synonymous  with  "  shall  prevent."  To  "  allow  n 
a  thing  the  mind  of  the  person  must  be  brought 
to  permit  the  act  which  the  young  person  has 
done ;  and  we  find  the  same  distinction  in  the 
Licensing  Acts  between  an  absolute  prohibition 
against  doing  a  thing  and  prohibition  by  not 
allowing  the  thing  to  be  done.  The  mind  of 
Driesen  not  having  gone  with  the  fact  that  the 
boy  was  within  the  prohibited  area,  it  is  impos- 
sible to  say  that  he  or  any  one  "  allowed "  the 
boy  to  be  there. 

Sir  Robert  Finlay  ( A.-G.)  in  reply.— The  statute 
says  that  the  boy  shall  not  be  allowed  to  be  in 
this  space.  If  the  boy  is  there  owing  to  the 
negligence  of  the  person  in  charge,  then  he  is 
"  allowed  "  to  be  there  within  the  meaning  of  the 
section.  The  man  in  charge,  by  his  negligence, 
allowed  him  to  be  there.  The  respondents'  con- 
tention comes  to  this,  that  where  a  statute  says  a 
thing  is  not  to  be  allowed,  then  it  is  an  answer  to 
say  tbat  the  person  did  not  know.  Driesen,  by 
his  own  negligence,  started  the  machine;  he 
ought  to  have  satisfied  himself  that  the  boy  was 
not  in  this  space.  He  may  show  that  he  has 
taken  every  reasonable  precaution  to  prevent  him 
from  being  in  the  space,  but  it  is  no  answer  for 
the  respondents  to  say  that  he  merely  did  not 
know  and  did  not  apply  his  mind  to  i*.  He  ought 
to  have  applied  his  mind  to  it,  and  it  makes  nis 
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employers  liable  if,  by  his  own  negligence,  the 
forbidden  act  takes  place.  To  bring  the  case 
within  the  section  it  is  enough  if  the  young  person 
be  in  the  prohibited  place  at  the  prohibited  time 
by  the  negligence  of  any  person  for  whom  the 
employers  are  liable.  Any  other  construction 
would  unduly  narrow  the  operation  of  the 
section. 

Lord  Alverstone,  O.J.— The  question  for  our 
consideration  is  whether  or  not  we  ought  to  over- 
rule the  magistrates  who  came  to  the  conclusion 
that  upon  the  evidence  before  them  they  could 
not  entertain  a  summons  against  the  occupiers  of 
a  factory  for  allowing    a  buy  to  be  in  a  certain 
space,  as  regards  which  space  there  is  a  prohibi- 
tion against  the  boy  being  allowed  to  be  there. 
The  case  is,  in  my  opinion,  one  of  considerable 
difficulty,  but  upon  the  whole  I  have  come  to  the 
conclusion  that  the  magistrates  were  right,  and 
that  we  ought  not  to  send  the  case  back  to  them. 
The  words  of  the  statute  upon  which  the  question 
depends  are  sub- sects  2  and  3  of  sect.  9  of  the 
Factory  and  Workshop  Act  1895     I  agree  that 
it  is  material  to  understand  the  structure  of  the 
Act  and  to   go  back  to  the  old  Act  for  certain 
purposes,  but  for  the  purpose  of  understanding 
tbis  particular  matter  1  do  not  think  it  is  neces- 
sary to  refer  to  anything  but  the  later  section. 
By  sub-sect.  2  "A  person  employed  in  a  factory 
shall  not  be  allowed  to  be  in  the  space  between 
the  fixed  and  the  traversing  portions  of  a  self- 
acting  machine,   unless  the   machine  is  stopped 
with  the  traversing  portion  on  the  outward  run  ' 
—that  is  to  say,  a  person  can  only  go  into  this 
space  when  the  machine    is  stopped  in  a  given 
position,  so  that  it  will  have  to  move  further  out 
and  then  come  back  again ;   and  it  is  therefore 
contemplated  that  if  an  accident  occurs  there  will 
be  some  little  further  time  for  him  to  get  out  of 
the  machine.    The  words,  which  to  my  mind  have 
certainly  created  considerable  difficulty,  are  the 
words  at  the  end  of  sub- sect  3  "  Any  person 
allowed  to  be  in  the  space  aforesaid    .    .    .    shall 
be  deemed  to  be  employed  contrary  to  the  pro- 
visions of  the  principal  Act."      The  only  other 
material  sections  are  two  sections  of  the  Factory 
and  Workshop  Act  1878— namely,  sect.  83,  under 
which  the  occupier  can  be  summoned  for  a  penalty 
in  the  event  of  a  person  being  employed  contrary 
to  the  statute,  and  sect  87,  which  provides  that, 
when  the  occupier  is  charged  with  the  offence 
and  he  alleges  that  there  is  an  actual  offender 
who  has  caused  or  committed  the  offence,  he  may 
bring  him  before  the  court,  and  if  he  shows  that 
the  offence  was  committed  without  this  know- 
ledge, consent,  or  connivance,  the  other  person 
nuy  be  dealt  with;   and  there  id  also  the  pro- 
vi&ion  that  the  inspector  may  of  his  own  motion 
bring  the  actual  offender  before  the  court  if  he  has 
reason  to  think  chat  the  occupier  had  nothing  to 
do  with  the  matter,  and  had  taken  proper  steps 
to  avoid  the  accident.     In  this  particular  case 
the  magistrates  have  found  that  the  boy  was  let 
in  or  went  in  when   the   machine  was  stopped 
upon  the  outward  run,  and  the  accident  occurred 
by  the  man  in  charge  of  the  machine,  who  was 
distant  about  16  yards,  starting    the  machine, 
thinking  the  boy  had  got  clear  of  the  space,  or, 
in  other  words,  was  out  of  the  machine.    I  wibh 
to  say,  that  it  may  not  be  thought  that  I  am 
deriding  any  further  than  I  decide  in  this  case, 
that  if  there  had  been  a  negligent  allowance  by 


any  person,  being  a  servant  or  employe  of  the 
occupier,  in  my  opinion,  prima  facie  there  would 
have  been  an  offence    within   the    section.    In 
other  words,  the  section  is  nut  confined  to  any  act 
that  the  occupier  himself  has  allowed,  but  it  also 
includes  an  allowance  by  a  servant  or  agent  of 
the  occupier ;  otherwise  I  do  not  think  that  any 
proper  effect  would  be  given  to  the  words  that 
"a  person   allowed  to  be  in  the  space    .    .    . 
shall  be  deemed  to  be  employed  contrary  to  the 
provisions  of  the  principal  Act";  and  if  I  had 
come    to    the    conclusion    that    there    was    any 
evidence  that  Driesen  had  allowed  this  boy  to  be 
in  this  space  after  the  machine  had  ceased  to  be 
stopped,  I  should  have  thought  that  the  magis- 
trates ought  to  have  determined  the  case,  and 
ought,    if    the    defendants    were    going    to    be 
acquitted,  to  have  dealt  with  the  matter  under 
sect.  87.    But  the  case  finds  that  Driesen,  when 
he  started  the  machine,  thought  that  the  boy  was 
clear  of  the  space ;  or,  in  other  words,  he  did  not 
allow,  not  negligently,  and  certainly  not  intention- 
ally allow,  the   boy   to  be  within  the  machine. 
Although  these  Factory  Acts,  which  I  think  ought 
to  be  construed  strictly  in  the  interests  of  human Bf  e 
and  limb,  are  Acts  which  undoubtedly  do  intend  to 
deal  with  states  of  circumstances  that  may  lead  to 
danger,  yet  it  seems  to  me  that  they  do  not  by 
such   provisions   as   are   contained  in  this  sub- 
section purport  to  deal  with  cases  of  negligence 
which  are  inconsistent  with  a  previous  breach  of 
the  statute.    Therefore  I  come  to  the  conclusion 
that  in  this  particular  case  the  accident  was  occa- 
sioned by  Driesen  starting  the  machine  under 
the  belief  that  the  boy  was  not  in  the  space,  and 
that,  that  being  so,  the  boy  was  not,  either  by  the 
respondents,  or  by  any  person    for  whom  they 
were  responsible,  allowed  to  be  within  the  space. 
I  only  say  again  that  any  evidence  of  allowance 
by  any  agent,    whether    negligent   or    not,    or 
whether  intentional  or  not,  would,  in  my  opinion, 
create  a  prima  facie  case  which  would  have  to  be 
dealt  with  under  sects.  83  and  87.    In  this  case 
upon  the  findings  I  think  that  the  magistrates 
were  right,  and  that  their  decision  ought  to  be 
affirmed. 

Darling,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  this  case  could  only  be  logically 
put  upon  the  ground  upon  which  Mr.  Sutton  put 
it,  and  that  the  moment  that  that  ground  was 
given  up,  as  the  Attorney- General  gave  it  up, 
the  whole  basis  of  the  argument  upon  which  the 
appellant  could  succeed,  failed.  Mr.  Sutton  said 
that  these  words  "  shall  not  allow  "  mean  in  the 
statute  "  shall  prevent,"  and  that  they  have  been 
so  construed,  not  only  in  this  bat  in  other 
instances,  and  that  the  appellant  really  came  here 
in  this  case  to  have  that  view  affirmed.  He  went 
this  length,  and  he  was  bound  to  go  this  length, 
that  if  the  master  allowed  the  boy  to  get  into  the 
space  when  the  machine  was  stopped,  where  he 
might  legitimately  allow  him  to  get,  and  then  the 
boy  started  the  machine  himself  and  got  hurt,  still 
the  master  would  be  liable  under  the  statute, 
because  he  did  not  prevent  the  boy  from  doing  it. 
That  would  be  giving  the  statute  a  logical  appli- 
cation, but  I  cannot  bring  myself  to  think,  and 
the  Attorney- General  could  not  bring  himself  to 
think,  that  that  was  what  the  statute  meant. 
In  fact  the  Attorney -General  expressly  said 
that  he  did  not  contend  that,  and  that  the 
statute  did  not  mean  that.    I  think  that  if  the 
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Legislature  had  meant  anything  of  that  kind  they 
would  have  said  so ;  they  would  have  said  "  shall 
prevent."  They  did  not  use  those  words;  hut 
they  used  the  words  "  shall  not  be  allowed/'  It 
seems  to  me  that  a  man  cannot  be  said  to  allow 
that  of  which  he  is  unaware,  or  that  which  he 
cannot  prevent.  In  this  case  what  did  the  respon- 
dents allow  P  They  allowed  the  boy  to  go  into 
the  space  behind  this  machine  and  to  be  there 
while  the  machine  was  stationary.  They  were 
perfectly  justified  in  doing  that  Then  the 
respondents'  servant,  Driesen,  negligently,  as  I 
assume,  having  forgotten  that  the  boy  was  there, 
started  the  machine.  The  respondents  only 
allowed  one  thing,  the  boy's  being  there  while  the 
machine  was  stationary,  and  in  that  they  were 
justified  by  the  statute.  It  is  true  that  they  did 
not  prevent  the  boy's  being  in  that  space  after 
the  machine  was  started,  but  to  this  the  statute 
does  not  apply.  They  did  not  prevent  the  negli- 
gence of  their  servant  Driesen ;  but  they  did  not, 
in  my  opinion,  allow  it.  They  did  not  sanction 
or  permit  it ;  they  merely  failed  to  foresee  it,  and 
doing  so,  forbid  the  boy  to  remain  in  the  space. 
Driesen  did  not  allow  the  boy  to  be  in  the  space 
after  the  machine  was  started,  because  he  did  not 
remember  that  the  boy  was  there.  For  these 
reasons  it  seems  to  me  that  it  would  be  straining 
the  words  of  the  statute  beyond  what  the  Legis- 
lature could  have  intended,  to  hold  that  the  words 
"shall    not    allow"    mean    "shall    absolutely 

frevent,"  and  unless  we  give  them  that  meaning 
do  not  see  how  we  could  decide  in  favour  of  the 
appellant  in  this  case. 

Channbll,  J. — I  agree.  I  base  my  decision 
entirely  upon  the  finding  in  the  case — namely, 
that  Driesen  thought  that  the  boy  was  clear  of 
the  space.  I  do  not  think  it  is  necessary  to  say 
whether  or  not  in  some  places  in  these  Factory 
Acts  it  may  be  right  to  read  the  words  "  shall  not 
be  allowed  to  be  "  as  meaning  "  shall  be  prevented," 
or  still  more  likely  as  meaning  that  "reason- 
able care  shall  be  taken  to  prevent."  That  may 
be  so.  But  applying  the  words  of  this  particular 
sub-section  to  the  facts  that  are  found,  it  seems 
to  me  to  be  quite  impossible  to  say  that  Driesen 
allowed  the  boy  to  be  in  the  place  where  he 
believed  he  was  not.  The  very  foundation  of  the 
complaint  is  that  he — possibly  wrongly,  thought 
that  the  boy  had  gone  away  when  he  haa  not.  If 
he  did  in  fact,  however  wrongly,  think  that  the 
boy  had  gone  away,  it  seems  to  me  to  be  quite 
impossible  in  any  reasonable  meaning  of  the 
words  to  say  that  he  allowed  him  to  be  there. 
Consequently,  having  regard  to  that  finding  in  the 
•case,  I  think  there  is  no  evidence  upon  which  we 
could  possibly  say  that  the  magistrates  could 
have  held  that  anybody  allowed  the  boy  to  be 
there.  I  quite  agree  with  what  my  Lord  has 
said  about  the  liability  of  the  master  for  the  act 
of  his  servant,  if  the  servant  had  allowed  the  boy 
to  be  in  this  prohibited  space.  Appegl  ditmisud. 

Solicitors :  for  the  appellant,  The  Solicitor  to  the 
'Treasury ;  for  the  respondents,  Chester,  Broome, 
and  Qriffiihes,  for  H.  Booth  and  Sons,  Oldham. 
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Oct.  26  and  Nov.  9, 1901. 

(Before     Lord     Alybrstone,     C.J.,     Wills, 
Gbajttham,  Kknnbdy,  and  Biblbt,  JJ.) 

Bbx  v.  Tibbits  and  Windubt.  (a) 


Perverting  due  course  of  law  and  justice — Attempt 
to  pervert  due  course  of  law  and  justice— Com- 
ment on  pending  trial — Contempt  of  court — 
Indictable  offence — Conspiracy — Evidence—Test 
of  criminality — Libel  —Newspaper  —  Editor — 
Reporter — "  Crime  Investigator." 

To  publish  statements  which  are  calculated  or  tend 
to  prejudice  or  influence  the  minds  of  thorn 
who  constitute  a  tribunal  which  is  to  try  an 
accused  person,  is  to  attempt  to  pervert  the  due 
course  of  law  and  justice,  and  is  an  indictable 
offence.  It  is  also  a  contempt  of  court  with 
which  the  court  may  deal  summarily.  The  test 
of  the  criminality  is  not  the  result  of  the 
judicial  proceedings,  for  a  guilty  person  is 
entitled  to  an  impartial  trial. 

A.  and  C.  were  charged  with  certain  felonies  and 
misdemeanours,  were  committed  for  trial  to  the 
B.  Assizes,  and  convicted.  T.  was  the  editor  of, 
and  W.  a  reporter,  employed  under  the  name  of 
"  Crime  Investigator  "  by  the  proprietors  of,  the 
W.  D.,  a  newspaper.  During  the  hearing  by  the 
committing  magistrates  of  the  charges  against 

A.  and  C,  and   from  time  to  time  befors  the 

B.  Assizes,  articles  incriminating  A.  and  C. 
appeared  in  theW.D.  purporting  to  be  **&*** 
written  by  the  "Crime  Investigator."  These 
articles  were  circulated  in  B.  There  was  evi- 
dence that  W.  had  been  present  at  the  hearing 
by  the  magistrates,  and  had  made  notes  of  the 
proceedings,  and  that  he  had  on  a  previous 
occasion  described  himself  as  the  "  Crime  Investi- 
gator "  of  the  W.  D.  T.  and  W.  were  indicted 
for  and  convicted  of  an  attempt  to  pervert  the 
due  course  of  law  and  justice,  and  conspiracy 
for  this  purpose. 

Held,  that  T.  and  W.  were  properly  convicted  of 
an  attempt  to  pervert  the  due  course  of  law  and 
justice,  that  there  was  evidence  that  they  had 
published  the  articles,  and  that  the  fact  that  the 
articles  could  not  have  appeared  in  the  W.  D. 
without  their  concurrence  was  evidence  on  which 
the  jury  might  find  them  guilty  of  conspiracy. 

This  was  a  case  stated  by  Kennedy,  J. 

Charles  John  Tibbits  and  Charles  Windust 
were  indicted  at  the  Bristol  Summer  Assizes  on 
an  indictment  containing  sixteen  counts,  in  which 
they  were  charged  with :  (1)  An  unlawful  attempt 
to  obstruct  and  pervert  the  due  course  of  law 
and  justice;  (2)  the  unlawful  doing  of  an  act 
calculated  and  tending  to  the  same  result;  (3)  the 
composing,  printing,  and  publishing  of  matters 
with  the  same  intents ;  and  (4)  a  conspiracy  to 
obstruct  and  pervert  the  due  course  of  law  and 
justice. 

The  charges  embodied  in  the  indictment  were 
based  upon  the  alleged  composition,  printing,  and 
the  publication  in  Bristol  of  portions  of  certain 
issues  of  a  newspaper  known  as  the  Weekly 
Dispatch,  at  various  dates  between  the  13th  Jan. 
1901  and  the  4th  March  1901  inclusive. 

These  portions  consisted  of  statements  as  to 

(a)  Reported  by  A.  A.  Bbthuns,  Eaq.,  B**Ttoter-»t-L*w. 
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the  case  of  one  David  Allport  and  one  Louisa 
Eleanor  Chappell,  and  appeared  in  the  said  news- 
paper whilst  certain  charges  of  felony  and  mis- 
demeanour against  both  those  two  persons  were 
being  heard  before  Charles  Coates,  the  magistrate, 
who  ultimately  committed  them  for  trial,  and 
before  and  during  the  subsequent  trial  of  those 
two  persons  at  the  assizes  before  Bay,  J. 

The  hearing  before  the  magistrates  commenced 
on  the  1st  Jan.  1901  and  continued  at  intervals 
till  the  8th  Feb.  1901. 

The  charge  preferred  against  Allport  and 
Chappell  before  the  magistrates  was  in  the  first 
instance  the  charge  of  an  offence  against  sect.  1 
of  the  Prevention  of  Cruelty  to  Children  Act 
189^  in  respect  of  A  B.  Allport  and  W.  0. 
Allport  On  the  17th  Jan.  there  was  a  further 
charge  against  them  of  the  felony  of  attempting 
to  murder  a  child  named  Arthur  Bertie  Allport. 

At  a  subsequent  hearing  there  was  a  further 
charge  of  conspiracy  to  murder  the  same  child. 
On  the  6th  Feb.  there  was  a  further  charge  of 
conspiracy  to  commit  the  offence  against  sect.  1 
of  the  Prevention  of  Cruelty  to  Children  Act 
1894  in  respect  of  both  the  above-named  children. 

On  the  8th  Feb.  Allport  and  Chappell  were 
committed  to  take  their  trial  at  the  next  Bristol 
Assizes,  which  had  been  fixed  to  commence  on 
the  20th  Feb.  Allport  and  Chappell  were  put 
upon  their  trial  at  the  assizes  before  Day,  J.  on 
the  indictment  for  the  attempt  to  murder  Arthur 
Bertie  Allport. 

The  trial  commenced  on  the  1st  March  and 
terminated  on  the  5th  March.  They  were  found 
guilty,  and  sentenced,  Allport  to  fifteen  years 
penal  servitude  and  Chappell  to  five  yeans  penal 
servitude. 

The  Weekly  Dispatch  is  the  property  of  a  com- 
pany registered  with  limited  liability.  Charles  John 
Tibbits  was  the  editor  of  the  newspaper,  Charles 
Windust  was  employed  upon  the  staff  of  the  said 
newspaper  and  acted  as  a  reporter,  and  was  the 
special  "  Criminal  Investigator "  mentioned  in 
the  headings  of  the  columns  of  the  Weekly 
Dispatch,  relating  to  the  case  in  the  issues  of  the 
13th  Jan.  and  the  20th  Jan.,  as  the  author  of  the 
matter  therein  published. 

Evidence  was  given  at  the  trial  that  copies  of 
the  issue  of  the  Weekly  Dispatch,  containing  the 
publications  which  formed  the  subject  of  the 
indictment,  were  circulated  in  Bristol,  and  that 
the  sale  of  the  newspaper  had  considerably 
increased  in  January,  February,  and  March  1901. 
Copies  of  the  Weekly  Dispatch  of  the  13th,  20th, 
and  27th  Jan.,  the  3rd,  10th,  17th,  and  24th  Feb., 
and  the  3rd  March  1901  were  set  out  in  the 
indictment. 

It  was  proved  at  the  trial  that  at  the  hearing 
by  the  magistrates,  by  whom  Allport  and  Chappell 
were  eventually  committed  for  trial,  of  the 
charges  against  Allport  and  Chappell,  irrelevant 
but  prejudicial  statements  were  made  with  regard 
to  those  prisoners,  and  that  these  statements 
appeared  in  the  report  of  the  proceedings  in  the 
Weekly  Dupatch. 

Evidence  was  also  given  that  Windust  had  been 
present  at  the  South  London  Sessions  in  June 
1897,  and  had  there  described  himself  to  the 
police  as  the  "  Crime  Investigator  "  of  the  Weekly 
Dispatch,  and  that  he  had  been  present  and  had 
taken  notes  of  the  proceedings  when  Allport  and 
Chappell  were  before  the  magistrates,  and  that  he 


had  been  seen  at  the  office  of  the  Weekly  Dispatch 
in  London,  and  had  there  been  served  with  the 
summons  to  appear  before  the  magistrates  to 
answer  the  charges  which  were  the  subject  of  the 
indictment.  With  regard  to  Tibbits  there  was 
evidence  that  he  had  admitted  that  he  was  the 
editor  of  the  Weekly  Dispatch,  and  had  in  that 
capacity  communicated  witn  the  Director  of  Public 
Prosecutions. 

On  behalf  of  the  defendants  it  was  objected : 
(1)  That  there  was  no  evidence  on  any  of  the 
counts  of  criminal  intent.  That  there  was  no 
evidence  that  any  of  the  statements  were  untrue, 
or  that  the  accused  desired  or  intended  to  pro- 
cure a  false  verdict  or  to  alter  the  course  of 
justice.  (2)  That  on  the  counts  which  charged 
conspiracy  there  was  no  evidence  of  conspiracy 
by  the  defendants.  (3)  That,  as  to  counts  5,  6, 
11,  and  12,  if  the  printing  and  publishing  did  not 
constitute  attempts  to  pervert  and  obstruct  justice 
as  charged  in  the  corresponding  counts  for 
attempts  (3  and  4,  9  and  10),  the  printing  and 
publishing  was  not  a  criminal  offence.  (4)  That 
if  the  matters  charged  in  the  16th  count  charged 
any  offence,  the  offence  was  the  conspiracy  already 
charged  in  the  previous  counts. 

On  behalf  of  Tibbits  it  was  contended  that  the 
evidence  that  he  was  the  editor  of  the  Weekly 
Dispatch  was  not  evidence  on  which  the  jury 
could  find  that  he  printed  and  published  the 
incriminated  articles.  And  with  regard  to 
Windust,  it  was  contended  that  there  was  no 
evidence  that  he  wrote  the  articles  which  appeared 
in  the  Weekly  Dispatch. 

Kennedy,  J.  overruled  these  objections,  and  the 
jury  convicted  both  the  defendants. 

The  question  reserved  by  Kennedy,  J.  was 
whether  all  or  any  and  which  of  the  counts 
of  the  indictment  alleged  a  criminal  offence, 
and  whether  there  was  evidence  adduced  at 
the  trial  upon  which  the  accused  persons,  or 
either  and  which  of  them,  could  properly  be  found 
guilty  upon  all  or  any  and  which  of  the  said 
counts  in  the  indictment  P 

The  following  abstract  of  the  counts  of  the 
indictment  is  taken  from  the  judgment  of  the 
court: — 

Count  1  alleged  that  the  accused  unlawfully 
attempted,  by  the  composition  and  publication  of 
the  statements  contained  in  the  issue  of  the  13th 
Jan.,  to  influence  and  prejudice  the  mind  of  the 
magistrate  before  whom  the  charge  against 
Allport  and  Chappell  was  pending,  and  so  un- 
lawfully attempted  to  obstruct  and  pervert  the 
due  course  of  law  and  justice. 

Count  2,  in  regard  to  the  same  publication, 
alleged  the  same  offence  by  a  similar  attempt  to 
influence,  by  the  same  publication,  the  mind  of 
the  jurors  who  might  be  returned  and  empanelled 
for  the  trial  of  Allport  and  Chappell  at  the 
assizes. 

Count  3  charged  in  regard  to  the  same  publica- 
tion the  doing  knowingly  and  unlawfully  of  an 
act  calculated  and  tending  to  obstruct  and 
pervert  the  due  course  of  law  and  justice  when 
the  case  of  Allport  and  Chappell  was  before  the 
magistrates. 

Count  4  was  identical  with  count  3  except  that 
it  related  to  the  trial  of  Allport  and  Chappell  at 
the  assizes. 

Count  5  charged  in  regard  to  the  same  publica- 
tion  that  the  defendants,  unlawfully    desiring 
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and  intending  to  injure  and  prejudice  Allport  and 
Chappell,  and  to  deprive  them  of  a  fair  and 
impartial  hearing  before  the  magistrates,  un- 
lawfully, wilfully,  and  maliciously  printed  and 
published,  and  procured  to  be  printed  and  pub- 
lished, a  scandalous  and  malicious  writing. 

Count  6  was  identical  with  count  5  except  that 
it  related  to  the  trial  of  Allport  and  Ghappell  at 
the  assizes. 

Counts  7  to  12  (inclusive)  in  substance  repeated 
in  regard  to  the  issue  of  the  Weekly  Dispatch  of 
the  3rd  Feb.  the  same  charges  as  were  contained 
in  counts  1  to  6  in  regard  to  issue  of  the  13th 
Jan.  There  is  an  additional  prefatory  averment 
of  the  preferring  on  the  17th  Feb.  of  a  further 
charge  against  Allport  and  Chappell  of  attempting 
to  murder  Arthur  Bertie  Allport,  and  in  counts 
11  and  12  is  added  a  charge  as  to  the  publication 
in  the  incriminated  article  of  a  scandalous  repre- 
sentation of  Allport  in  clerical  garb. 

Count  13  alleged  an  unlawful  conspiracy 
between  Tibbits  and  Windust  on  the  9tb  Jan. 
1901,  and  on  divers  other  days  between  that  day 
and  the  14th  Jan.  1901,  to  obstruct  and  pervert 
the  due  course  of  law  and  justice  in  reference  to 
the  hearing  before  the  magistrates. 

Count  14  alleges  the  same  unlawful  conspiracy 
in  reference  to  the  trial  of  Allport  and  Chappell 
at  the  assizes. 

Count  15,  after  prefatory  averments  relating 
to  the  further  charges  against  Allport  and 
Chappell,  alleges  the  like  conspiracy  on  the  9th 
Jan.  1901,  and  on  divers  days  between  the  9th 
Jan.  1901  and  the  4th  March  1901,  setting  out  dates 
of  publication,  in  reference  both  to  the  hearing 
before  the  magistrates  and  to  the  trial  at  the 
Assizes. 

Count  16,  in  regard  to  the  same  dates  of  publi- 
cation, alleges  an  unlawful  conspiracy  to  compose, 
print,  and  publish  articles  which  were  calculated 
and  tended,  as  they,  the  accused,  knew,  to  preju- 
dice the  minds  of  the  committing  magistrates  and 
the  juror 8  at  the  trial,  and  so  to  pervert  and 
obstruct  the  due  course  of  law  and  justice. 

J.  Alderson  Foote,  K.C.  (Evans  Austin  with 
him)  for  the  defendants. — There  was  no  evidence 
of  conspiracy,  for  there  was  no  evidence  that 
Tibbits  and  Windust  had  had  any  communi- 
cation before  the  report  of  the  proceedings  before 
the  magistrates.  There  was  no  actus  contra 
actum,  no  promise  of  mutual  assistance.  Windust, 
the  reporter,  sent  a  report  of  proceedings  before 
magistrates,  and  the  fact  that  the  editor  accepted 
it  for  publication,  though  it  may  be  an  act  which 
might  make  him  civilly  liable,  if  the  reporter 
was  civilly  liable,  it  is  not  evidence  of  conspiracy. 
It  is  not  evidence  of  an  agreement,  and  agree- 
ment is  an  essential  element  in  the  crime  of 
conspiracy : 

Mulcahy  v.  The  Queen,  L.  Eep.  3  H.  L.  at  p.  317. 

Even  if  there  was  evidence  of  a  conspiracy,  it 
was  not  a  conspiracy  to  pervert  justice;  there 
was  no  evidence  of  an  intention  to  pervert 
justice.  An  intention  to  pervert  justice  must 
mean  an  intention  to  induce  the  jury  to  return  a 
verdict  different  from  that  which  they  would 
otherwise  have  returned,  or  an  intention  to 
corrupt  the  jury.  Shipworth's  case  (28  L.  T. 
Rep.  227 ;  L.  Rep.  9  Q.  B.  at  p.  235,  where 
Blackburn,  J.  cites  Lechmere  Charlton's  case,  2 
My.  &  Cr.  316).    The  whole  theory  of  conspiracy 


depends  upon  the  statute  Be  conspiratoribus  (33 
Edw.  1,  c.  2),  and  all  conspiracy  to  be  indictable 
must  be  conspiracy  in  pari  materia.    He  cited 

Wright  on  Conspiracy,  p.  6  ; 

Arohbold's  Criminal  Pleading,  tit  "  Conspiracy," 
22nd  edit ,  p.  1212. 
The  element  of  falsity  must,  therefore,  exist  in 
order  that  the  conspiracy  may  be  indictable  ;  it 
is  not  suggested  that  anything  in  the  reports  pub- 
lished by  the  defendants  was  untrue.  He  referred 
to  the  cases  cited  in  Wright  on  Conspiracy,  p.  30 : 

1796    R.  t.  Mawbey,  6  T.  Rep.  619  ;  3  B.  B.  282; 

1802.  R.  v.  8teventon,  2  E*et,  362; 

1804.  R.  v.  Locker,  5  Eap.  106 ; 

1807.  Claridge  ▼.  Hoare,  14  Ve*.  59  ; 

1844.  Wade  v.  Broughton,  3  Ves.  A  B.  172; 

1818.  B.  v.  Kroehl,  2  S.  343  ; 

1819.  Roberts  v.   Roberts,  3  B.  &  A  367  ; 

1820.  The  Queen's  case,  2  Brod.  A  Bin*.  284;  22 
B.  B  662 ; 

1824.  R.  v.  Thomas,  1  C.  A  P.  472  ; 
1826.  Bushell  v.  Barrett,  By.  A  M.  439  ; 
1837.  Reg.  v.  Hamp,  6  Cox  C.  C.  167. 

(Per  Lord  Alverstone,  C.J. :  If  a  newspaper  pub- 
lished an  article  on  a  person  about  to  be  tried  for 
murder,  stating  matters  evidence  of  which  would 
not  be  admissible,  would  not  that  be  indictable 
as  an  attempt  to  pervert  justice  H)  It  would  be 
necessary  to  prove  that  the  article  was  calculated 
to  procure  the  conviction  of  a  person  who  ought 
not  to  be  convicted.  That  the  publisher  could  be 
punished  for  contempt  of  court  does  not  show 
that  he  could  properly  be  indicted.  The  gist  of 
the  offence  is  an  act  calculated  to  pervert  justice. 
If  the  intention  is  material,  then  at  all  events  the 
reporter  cannot  be  convicted,  for  he  is  only  liable 
for  the  "  necessary  "  and,  at  the  most,  the  "prob- 
able "  consequences  of  his  acts : 

R.  v.  Farrington.  B.  A  B.  207 ; 
R.  v.  Dixon,  3  M.  A  S.  11 ; 
R.  v.  Harvey,  2  B.  A  C.  257. 

Publication  was  not  the  necessary  consequence 
of  sending  the  report  to  the  editor.  The  cases  of 
the  editor  and  the  reporter  are  distinguishable. 
There  was  no  evidence  that  the  editor  intended 
to  do  anything  illegal.    He  referred  to 

Reg.  v.  Grant,  7  State  Trials,  N.  S.  507 ; 

A.  v.  Hxcklin,  18  L.  T.  Bep.  395;  L.  Bep.  3  Q.  B. 
360;  11  CoxC.  C.  19; 

Hair  v.  Wilson,  9  B.  A  C.  643  ; 
Reg.  v.  Hamp,  6  Cox  C.  C.  167 ; 

B.  v.  Jolliffe,  4  T.  B.  285  ;  2  B.  B.  383  ; 
Skipworth's  oaee,  28  L.  T.  Bep.  227 ;  L.  Bep.  9 

Q.  B.  232  ; 
Reg.  v.  AWnon,  Wilmot'e  Opinions,  243,  cited  in 
Crawford's  oaee,  13  Q.  B.  at  p.  627. 

The  reporter  (Windust)  could  not  be  convicted  on 
this  indictment,  for  there  was  no  evidence  that  he 
attempted  to  pervert  the  course  of  justice  as 
charged  in  the  first  four  counts;  nor  that  he 
printed  and  published  the  alleged  artioles  as  set 
out  in  the  remaining  counts  of  the  indictment 

Sir  Edward  Carson,  S.-G.  (ff.  Sutton,  C.  W. 
Mathews,  and  Guy  Stephenson  with  him)  for  the 
Crown. — The  jury  found  as  a  fact  that  in  publish- 
ing the  articles  in  question  the  defendants  did 
attempt  to  pervert  the  course  of  justice.  The 
jury  also  found  that  the  artioles  were  calculated 
to  pervert  the  course  of  justice,  and  that  the 
defendants  were  guilty  of  conspiracy.  The  ques-  ' 
tion  then  is,  can  two  persons  conspire  to  pervert 
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the  course  of  justice  without  being  guilty  of  a 
criminal  offence  P  It  is  no  answer  to  say  that 
the  offence  is  contempt  of  court.  The  indictment 
sets  out  the  ingredients  of  the  offence,  and  the 
jury  are  asked  to  say  that  the  defendants  are 
guilty  of  the  offence  shown  to  have  been  com- 
mitted. The  Grown  might  have  adopted  the 
summary  proceeding  of  applying  to  a  judge  to 
commit  the  defendants,  but  that  is  no  reason 
why  an  indictment  should  not  lie.  An  indictment 
Trill  lie  for  scandalising  the  court : 
Be  Bead  and  Huggonton,  2  Atk.  471. 

The  argument  for  the  defendants  is  that  they 
committed  no  offence  because  the  Allports  were 
convicted,  and  that  they  would  only  hare  com- 
mitted an  offence  if  the  Allports  had  been 
acquitted.  Anything  which  affects  the  equipoise 
of  the  mind  of  the  jury  is  an  offence  against  the 
tribunal.    That  offence  is  indictable : 

R.Y.JolUffe(sup.); 

R  t.  Fisher,  2  Campb.  563 ;  11  K  B.  799. 

In  Fisher* 8  case  the  defendant  was  indicted  for  a 
libel — that  is,  a  writing  affecting  the  administra- 
tion of  justice.     Any  attempt   to  prejudice  a 
criminal  trial  is  a  misdemeanour,  and  there  is  no 
case  in  which  such  a  publication  has  been  held  to 
be  permissible.    Publication  of  proceedings  before 
magistrates    was    only    permitted    after  R.    v. 
i       Williams  and  Longley  (26  B.  B.  624 ;  2  L.  J.  O.  S. 
j       30,  K.  B.).    Contempt  of  court  is  indictable,  and 
|       if  the  case  is  not  clear  the  alleged  offender  should 
>       be  indicted  on  an  information  by  the  Attorney- 
-General :  (per  Lord  Bussell,  G.J.  in  Or  ay's  case, 
82  L.  T.  Bep.  584 ;  (1900)  2  Q.  B.  41.      No  die- 
tanotion  oan  be  drawn  between  the  editor  and  the 
|       reporter.    The  jury  were  entitled  to  find  that  the 
!       editor  put  the  report  into  the  paper,  and  that  the 
reporter  made  his  report  with  the  intention  that 
it  should  be  published.    The  report  could  not 
have  appeared  without  the  co-operation  of  the 
editor  and  the  reporter,  and  that  fact  is  evidence 
on  which  the  jury  could  find  both  guilty  of  con- 
spiracy.    The  intention   of   the   defendants   is 
immaterial,  the  question  for  the  jury  was  whether 
the  articles  were  calculated  to  pervert  the  course 
of  justice,  and  the  jury  found  that  the  articles 
were  so  calculated. 


Foots,  K.C.  in  reply. 


Cwr.  adv.  vuU. 


1  Nov.  9.  —  The  judgment  of   the    court   was 

delivered  by 

|  Lord  Alybbstone,    G. J.  —  This  was  a   case 

!  reserved  by  Kennedy,  J.  at  the  last  Summer 
Assizes  at  Bristol  Indictments  were  preferred 
against  two  defendants,  Charles  John  Tibbits 
and  Charles  Windust.  The  indictments  contained 
sixteen  counts,  upon  each  of  which  the  defendants 
were  found  guilty.    The  charge  contained  in  the 

I  indictments  related  to  the  publication  of  certain 
matters  in  a  newspaper  called  the  Weekly 
Dispatch,  botween  the  13th  Jan.  1901  and  the 
4th  March  1901  inclusive,  and  particularly  to  the 
issues  of  that  newspaper  dated  the  13th  Jan.  and 

j  the  3rd  Feb.  1901.  Prior  to  the  publication  of 
the  first  article,  two  persons  named  AUportand 
Chappell  had  been  charged  before  the  magistrates 
with  offences  under  the  Prevention  of  Cruelty  to 
Children  Act  1894.  Further  charges  of  attempt- 
ing to  murder  and  of  conspiracy  to  murder  a  child 
named  Arthur  Bertie  Allport,  and  of  a  conspiracy 
Mag.  Gas.— Vol.  XX. 


to  commit  the  offence  against  sect.  1  of  the  Pre- 
vention of  Cruelty  to  Children  Act  1894  were 
preferred  against  them.  On  the  8th  Feb.  Allport 
and  Chapped  were  committed  to  take  their  trial 
at  the  next  Bristol  Assizes,  which  had  been  fixed 
to  commence  on  the  20th  Feb.  Their  trial  on  the 
indictment  for  the  attempt  to  murder  commenced 
before  Day,  J.  on  the  1st  March  and  terminated 
the  5th  March.  They  were  found  guilty  and 
sentenced,  Allport  to  fifteen  years'  penal  servir  ude 
and  Chappell  to  fiveyears' penal  servitude.  The 
publications  in  the  Weekly  Dispatch  which  formed 
the  subject  of  the  indictment  against  Tibbits  and 
Windust  were  statements  relating  to  the  case  of 
Allport  and  Chappell,  contained  in  issues  of  the 
Weekly  Dispatch  during  the  hearing  of  the  case 
against  Allport  and  Chappell  before  the  magis- 
trate and  before  and  during  the  trial  of  the 
prisoners  at  the  assizes.  For  the  purpose  of  our 
judgment  upon  the  questions  reserved  for  con- 
sideration by  this  court  I  will  shortly  state  the 
distinctions  between  the  several  counts  of  the 
indictment.  [The  judgment  then  dealt  with  the 
counts  of  the  indictment  seriatim.']  It  is  unne- 
cessary to  refer  in  detail  to  any  of  the  incrimi- 
nated articles,  of  which  those  of  the  13th  Jan.  and 
the  3rd  Feb.  were  the  most  important.  It  is  suffi- 
cient to  say  that  the  publication  went  far  beyond 
any  fair  and  bond  fide  report  of  the  proceedings 
before  the  magistrates.  They  contained,  couched 
in  florid  and  sensational  form,  a  number  of  state- 
ments highly  detrimental  to  Allport  and  ChappelL 
Much  of  these  statements  related  to  matters  of 
which  evidence  would  not  have  been  admissible 
against  them  in  any  event,  and  purported  to  be 
the  result  of  investigations  made  by  the  "  special 
crime  investigator"  of  the  newspaper.  Under 
these  circumstances  it  was  contended  on  behalf 
of  the  prosecution  that  there  was  evidence  upon 
which  the  jury  might  properly  convict  both  the 
defendants  upon  all  the  counts  of  the  indictment. 
Upon  the  argument  before  us  we  had  no  doubt 
upon  the  main  questions  which  had  been  discussed, 
but,  having  regard  to  the  nature  of  the  proceed- 
ings and  the  importance  of  the  case,  we  thought 
it  desirable  that  we  should  endeavour  to  lay  down 
as  clearly  as  possible  the  law  applicable  to  such  a 
case.  Points  were  raised  and  argued  on  behalf  of 
the  defendant  Windust  as  distinguished  from  the 
defendant  Tibbits.  It  will  be  convenient  to  post- 
pone the  discussion  of  these  points  until  we  have- 
dealt  with  the  main  questions  of  law  raised  on 
behalf  of  both  prisoners.  It  was  not  attempted 
to  be  argued  by  Mr.  Foote,  who  appeared  as 
counsel  for  both  defendants,  that  the  publication 
of  such  articles  was  lawful  and  that  the  persons 
publishing  could  not  be  punished.  On  the  con- 
trary, he  contended  that  the  publication  of  such 
articles  was  a  contempt  of  court,  and  could  only 
properly  be  punished  as  such  either  by  summary 
proceedings  or  indictment  for  contempt.  He 
further  argued  that  there  was  no  evidence  of  any 
intention  on  the  part  of  either  of  the  defendants 
to  pervert  or  interfere  with  the  course  of  justice, 
ana  that  any  inference  which  might  otherwise  be 
drawn  from  the  contents  of  the  articles  that  they 
were  calculated  to  pervert  or  interfere  with  the 
course  of  justice  was  negatived  by  the  fact  that 
the  defendants  Allport  and  Chappell  had  been 
subsequently  convicted.  That  the  publication  of 
such  articles  did  constitute  a  contempt  of  court 
and  could  be  punished  as  such  is  well  established. 

2  T 
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One  of  the  sorts  of  contempt  enumerated  by 
Hardwicke,  L.O.  in  the  year  1742  (2  Atkyns, 
471)  is  prejudicing  mankind  against  persons 
before  the  case  was  heard,  and  he  added  the 
important  words  "  There  cannot  be  anything  of 
greater  consequence  than  to  keep  the  streams  of 
justice  clear  and  pure,  that  parties  may  proceed 
with  safety  both  to  themselves  and  their  charac- 
ters." The  case  of  Bex  v.  JoUiffe  (1791)  4  T.  R. 
285)  shows  that  a  oriminal  information  lav  for 
distributing  in  the  assize  town,  before  the  trial  at 
Nisi  Prius,  handbills  reflecting  on  the  conduct  of 
a  prosecutor,  and  in  the  course  of  his  judgment  in 
that  case  Lord  Kenyon,  at  p.  289,  made  the 
following  very  relevant  observations  :  "  Now  it  is 
impossible  for  any  man  to  doubt  whether  or  not 
the  publication  of  these  papers  be  an  offence. 
Even  the  charge  on  the  prosecutor  would  of  itself 
warrant  us  to  grant  the  information ;  but  this  is 
a  minor  offence  when  compared  with  that  of 
publishing  the  paper  in  question  during  the 
pendency  of  the  cause  at  the  assizes  and  in  the 
town  of  trial.  It  is  the  pride  of  the  constitution 
of  this  country  that  all  causes  should  be  decided 
by  jurors  who  are  chosen  in  a  manner  which 
excludes  all  possibility  of  bias  and  who  are  chosen 

S'  ballot  in  order  to  prevent  any  possibility  of 
eir  being  tampered  with.  But  if  an  individual 
can  break  down  any  safeguards,  which  the  consti- 
tution has  so  wisely  and  so  cautiously  erected,  by 
poisoning  the  mind  of  the  jury  at  a  time  when 
they  are  called  upon  to  decide,  he  will  stab  the 
administration  of  justice  in  its  most  vital  parts. 
And  therefore  I  cannot  forbear  saying  that  if  the 
publication  be  brought  home  to  the  defendant  he 
has  been  guilty  of  a  crime  of  the  greatest  enor- 
mity." Again,  in  the  case  of  Bex  v.  Fisher  (1811) 
2  Oampb.  563)  the  printer,  publisher,  and  editor 
were  convicted  for  publishing  a  scandalous, 
defamatory,  and  malicious  libel  intending  to  injure 
one  Richard  Stephenson,  charged  with  assault, 
and  deprive  him  of  the  benefit  of  an  impartial 
trial  "  and  to  injure  and  prejudice  him  in  the 
minds  of  the  liege  subjects  of  our  lord  the  King 
and  to  cause  it  to  be  believed  that  he  was  guilty 
of  the  said  assault  and  thereby  to  prevent  the 
due  administration  of  justice  and  to  deprive  the 
said  Richard  Stephenson  of  the  benefit  of  an 
impartial  trial/'  It  was  urged  on  behalf  of  the 
defendants  that  this  was  an  indictment  for  libel, 
and  that  therefore  it  was  no  authority  for  the 
indictment  in  the  present  case.  But  if  the  judg- 
ment of  Lord  EUenborough  is  examined,  it  will  be 
noted  that  the  main  ground  of  his  judgment  is 
that  the  publication  would  tend  to  pervert  the 
public  mind  and  disturb  the  course  of  justice,  and 
therefore  be  illegal,  and  we  cannot  doubt  that  if 
the  attempt  so  to  do  be  made  or  means  taken,  the 
natural  effect  of  which  would  be  to  create  a  wide- 
spread prejudice  against  persons  about  to  take 
their  trial,  an  offence  has  been  committed  what- 
ever the  means  adopted,  provided  there  be  not 
some  legal  justification  for  the  course  pursued. 
The  case  of  Bex  v.  Williams  (1823)  2  L.  J.  30, 
K.  B. ;  26  R.  R.  624)  is  another  distinct  authority 
for  the  same  view  in  which  it  was  laid  down 
that  any  attempt  whatever  to  publicly  prejudge  a 
criminal  case,  whether  by  a  detail  of  the  evidence 
or  by  a  comment,  or  by  a  theatrical  exhibition,  is 
an  offence  against  public  justice  and  a  serious 
misdemeanour.  The  publication  of  proceedings 
publicly  heard  in  a  court  of  justice,  if  fair  and 


accurate,  has  now  the  protection  of  the  Law  of 
Libel  Amendment  Act  1888  (51  &  52  Yict  c.  64, 
s.  3).    The  law,  as  laid  down  in  the  older  cases,  to 
which  we   have   referred,  was    summarised   by 
Blackburn,  J.  in  Skipworih's  case  (23  L.  T.  Rep. 
227 ;  L.  Rep.  9  Q.  B.  at  p.  232),  even  with  reference 
to  the  objections  that  the  more  proper  proceed- 
ings should  be  by  proceedings  for  contempt  of 
court,  we  would  refer  to  the  judgment  of  the 
court  in  Beg.  v.  Gray  (82  L.  T.  Rep.  534 ;  (1900) 
2  Q.  B.  at  p.  41),  from  which  it  clearly  appears 
that  in  many  cases  it  is  preferable  to  proceed  by 
information  or  indictment,  rather  than  by  motion 
for  contempt.    We  have  no  doubt  whatever  that 
the  publication  of  the  articles  in  this  case,  at  the 
time  when  and  under  the  circumstances  in  which 
they  were  published,  constituted  a  criminal  offence 
by  whomsoever  they  were  published.    We  think 
that   the   facte  which    bring   the   incriminated 
articles  within   the  category  of   misdeamenour 
abundantly  appear  upon  the  face  of  each  count, 
and  that  under  those  circumstances  it  is  perfectly 
immaterial  whether  the  articles  be  described  and 
charged   as   libels  or  contempt,  or  not.    With 
reference  to  the  argument  with  which  we  were 
pressed,  that  there  was  no  evidence  of  any  inten- 
tion to  pervert   the  course  of  justice,   we   are 
clearly  oi  opinion,  for  the  reasons  given  in  the 
authorities  to  which  we  have  referred,  that  this  is 
one  of  the  cases  to  which  the  intent  may  properly 
be  inferred  from  the  articles  themselves,  and  the 
circumstances  under  which  they  were  published. 
It  would  indeed  be  far-fetched  to  infer  that  the 
articles  were  likely  to  have  any  effect  upon  the 
mind  of   either    magistrate  or   judge,  but   the 
essence  of  the  offence  is  the  conduct  calculated 
to  produce,  so  to  speak,  an  atmosphere  of  preju- 
dice in  the  midst  of  which  the  proceedings  must 
go  on.    Publications  of  that  character  have  been 
punished  over  and  over  again  as  contempt  of 
court,  where  the  legal  proceedings  pending  did 
not  involve  trial  "by  jury,  and  where  no  one  would 
imagine  the  mind  of  the  magistrates  or  judges 
charged  with  the  case  would  or  could  be  induced 
thereby  to  swerve  from  the  straight  course.    The 
offence  is  much  worse  where  trial  by  jury  is  about 
to  take  place ;  but  it  certainly  is  not  confined  to 
such  cases.     We  further  think  that  if  the  articles 
are  in  the  opinion  of  the  jury  calculated  to  inter- 
fere with  the  course  of  justice,  or  pervert  the 
minds   of  the  magistrate  or  of  the  jurors,  the 
persons  publishing   are  criminally  responsible: 
(see  Beg.  v.  Grant,  7  State  Trials,  N.  S.  507).    We 
are  also  of  opinion  that  the  fact  that  Allport  and 
Chapnell,  the  persons  referred  to,  were  subse- 
quently convicted,  can  have  no  weight  in  the 
decision  of  the  question  raised  before  us.     To 
give  effect  to  sucn  a  consideration  would  involve 
the  consequence  that  the  fact  of  a  conviction, 
though    resulting    either    wholly    or    in    part 
from    the   influence   upon    the    minds    of    the 
jurors  at  the  trial  of  such  articles  as  these  justified 
their  publication.     This  is  an  argument  which 
we   need  scarcely  say   reduces    the  proposition 
almost  to    an  absurdity;  and,  indeed,  its  chief 
foundation    would   appear    to   be   a   confusion 
between  the   course   of  justice  and    the   result 
arrived  at.    1  will  add  only  this :  a  person  accused 
of  crime  in  this  country  can  properly  be  convicted 
only  upon  evidence  which  is  legally  admissible, 
and  which  is  adduced  at  his  trial  in  legal  form 
and  shape.    Assume    the  accused  to  be   really 
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guilty  of  the  offence  charged  against  him.    The 
4ue  course  of  law  and  justice  is  perverted  and 
obstructed,  nevertheless,  if  those  who  have  to  try 
him  are  induced  to  approach  the  question  of  his 
quilt  or  innocence  with  minds  into  which  preju- 
dice has  been  instilled  by  published  assertions  of 
his  guilt,   or   imputation  against  his  life   and 
-character  to  which  the  laws  of  the  land  refuse 
.admissibility  as  evidence.    Mr.  Foote  attempted 
to  restrict  conspiracy  to  matters  germane  at  least 
to  those  referred  to  in  the  statute  Be  Conspira- 
toribus  (33  Edw.  1,  c.  2).    It  is  obvious,  however, 
that  the  statute  is  not  giving  an  exhaustive  defi- 
nition, but  other  matters iDeyond  those  enumerated 
in  that  statute  have  been  adjudged  over  and  over 
again  to  be  the  subjects  of  criminal  conspiracies. 
As  to  the  expressions  of  Willes,  J.  in  Mtueahy  v. 
The  Queen  (L.  Rep.  3  H.  L.,  at  p.  317),  upon 
which  Mr.  Foote  insisted  so  much,  it  is  plain  that 
Willes,  J.  was  speaking  of  a  case  in  which  the 
criminal  intention  had  not  been  carried  into  effect, 
-»nd  says  that  in  such  a  case  the  very  promise  to 
do  it,  such  a  promise  as  would  be  binding  if  for  a 
lawful  purpose,  is  an  act  which  negatives  the  sug- 
gestion that  the  matter  rests  in  intention  only. 
He  never  said  that  when  the  unlawful  purpose 
has  been  carried  out,  no  indictment  for  con- 
spiracy can  be  maintained  unless  the  concerted 
-action  has  been  preceded  by  such  a  contract 
between    the   conspirators   as,    if  the    purpose 
had  been    lawful,   would    have    given    around 
ior  a   lawsuit.     His  definition  is  not   of  con- 
spiracy   but  of  the  kind  of   conduct  which   is 
sufficient  to   make  the    concerted   action   pass 
from  the  stage  of  intention  to  that  of  action. 
We  have  now  only  to  consider  the  special  points 
which  were  taken  on  behalf  of   the  defendant 
Windust   as  regards  the  first  six  counts,  and 
both  the  defendants  as  regards  the  conspiracy 
counts.    We  agree  that   in  such   a  case  some 
-evidence  must  be  given  that  the  defendants  were 
really  parties  to  the  publication  complained  of : 
(see  Beg.  v.  Hotbrook,  37  L.  T.  Rep.  530;    39 
L.  T.  Rep.  536 ;  3  Q.  B.  Div.  60 ;  4  Q.  B.  Div.  42). 
The  evidence  against  Windust  submitted  to  the 
jury  as  appears  from  the  case  stated    was  as 
follows :  That  in  1897  he  was  the  "  Crime  Investi- 
gator "  of  the  Weekly  Dispatch,  and  was  engaged 
m  June  of  that  year  in  investigating  a  case  then 
pending  at  the  South  London  Sessions.    That  on 
several  of  the  occasions  when  Allport  and  Chappell 
were  before  the  magistrates  Windust  was  present 
in  court  takiog  notes  of  the  proceedings.    He 
was  seen  on  the  2nd  May  1901  at  the  office  of  the 
Weekly  Dispatch,  and  the  articles  in  question  pur- 
ported  to    be  written  by  the  "Special   Grime 
Investigator  "  of  the  paper.    Under  these  circum- 
stances we  are  of  opinion  that  there  w*s  evidence 
to  leave  to  the  jury  that  Windust  was  party  to 
and  concerned  in  the  publication  of  the  articles, 
and  was  an  accessory  before  the  fact.    As  regards 
Tibbite,  it  was  proved  that  he   was  the  editor 
of  the  Weekly  Dispatch  at  the  time  of  the  publi- 
cation.   He  afterwards  placed  himself  in  commu- 
nication with  the  Director  of  Publio  Prosecu- 
tions respecting  the  inquiries  which  were  being 
made  at  Bristol  as  to  the  publication  of  papers. 
The  articles  formed  an  important  part  of   the 
iaraes  of  the  paper  in  question,   and  we  think 
that  in  his  case  there  was  clear  evidence  to  be 
submitted  to  the  jury.    There  remains  only  to 
-consider  the   conspiracy  counts,   on   which    the 
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defendants  were  also  found  guilty.  Inasmuch  as 
they  were  also  convicted  on  the  other  counts  the 
point  is  not  very  important,  but  we  think  it 
right  to  say  that  there  was,  in  our  opinion, 
evidence  for  the  jury  as  to  the  conspiracy  counts 
also.  Such  articles  could  not  be  published  without 
the  concurrence  of  someone  at  Bristol  and  the 
person  in  fact  editing  the  paper,  and  we  are  of 
opinion  that  there  was  evidence  to  go  to  the  jury 
on  which  they  might  properly  draw  the  conclu- 
sion that  the  defendants  combined  for  the  purpose 
of  publishing  the  articles  in  question.  For  the 
above  reasons  we  think  that  the  conviction  should 
be  affirmed  as  against  both  defendants. 

Conviction  affirmed. 
Solicitor  for  the  Grown,  The  Solicitor  to  the 


rs  for  the  defendants,  Mellor,  Smith,  and 
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Monday,  Nov.  11, 1901. 

(Before  Collins,  M.B.,  Stibling  and 

Mathbw,  L.JJ.) 

Rnx  v.  D'Eywcoubt.  (a) 

▲PPBAL  FBOM  THB  KINa'8  BBNCH  DIVISION. 

Practice— Appeal— Court  of  Appeal—Jurisdiction 
"  Criminal  cause  or  matter  " — Order  to  pull 
down  building  in  London— London  Building 
Act  1898  (61  £62  Vict.  c.  cxxxvii.),  s.  1— Judica- 
ture Act  1873  (36  &  37  Vict.  c.  66),  s.  47. 

A  magistrate  convicted  a  person  of  having  erected 
a  building  beyond  the  general  line  of  buddings  in 
a  street  in  London  and  made  an  order  for  the 
demolition  thereof,  under  the  provisions  of  the 
London  Building  Acts  1894  and  1898,  and  he 
refused  to  state  a  case  for  the  opinion  of  the 
High  Court. 

The  King's  Bench  Division  refused  to  grant  a  rule 
nisi  for  a  mandamus  to  the  magistrate  to  state  a 
case,  but  a  rule  nisi  was  granted  by  the  Court  of 
Appeal. 

Held,  that  this  was  a  "  criminal  cause  or  matter  " 
within  the  meaning  of  sect.  47  of  the  Judicature 
Act  1873,  and  that  the  Court  of  Appeal  had  no 
jurisdiction  to  entertain  the  application  for  a 

Bulb  nisi,  granted  by  the  Court  of  Appeal,  for  a 
mandamus  to  a  metropolitan  police  magistrate  to 
state  a  case  for  the  opinion  of  the  King's  Bench. 
Division. 

One  J.  Ellis  was,  on  the  prosecution  of  the 
London  County  Council,  convicted  by  a  metro- 
politan police  magistrate  for  having  erected  a 
building  beyond  the  general  line  of  buildings  in  a 
certain  street  in  London,  and  the  magistrate 
made  an  order  for  the  demolition  of  the  building. 

The  magistrate  refused  to  state  a  case  for  the 
opinion  of  the  High  Court;  and  the  Divisional 
Court  refused  to  grant  a  rule  nisi  for  a  mandamus 
to  state  a  case. 

The  Court  of  Appeal,  however,  granted  this 

rule.      

(a)  Reported  by  J.  H.  Williams,  E*q.,  B*rr1nt*r-»t-T,»w. 
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Walkbb  Urban  Dibt.  Council  v.  Wigham,  Richabdson,  &  Co.  Lim.    [Ch.  Diy. 


The  London  Building  Act  1894  (57  &  58  Vict, 
c.  coxiii.)  proridee : 

Soot.  22  (1).  No  building  or  structure  shall,  without 
the  oooaent  in  writing  of  the  council,  be  erected  beyond 
the  general  line  of  buildings  in  any  street  or  part  of 
street,  place,  or  row  of  houses  in  which  the  same  is 
situate  in  case  the  distance  of  such  line  of  buildings 
from  the  highway  does  not  exceed  fifty  feet  or  within 
fifty  feet  of  the  highway  when  the  distanoe  of  the  line 
of  buildings  therefrom  amounts  to  or  ezoeeds  fifty  feet 
notwithstanding  there  being  gardens  or  vacant  spaces 
between  the  line  of  buildings  and  the  highway.  Such 
general  line  of  buildings  shall  if  required  be  defined  by 
the  superintending  arohiteot  by  a  certificate,  such  cer- 
tificate to  be  issued  within  one  month  from  the  date  of 
the  application  therefor. 

Sect.  166.  All  offenoea,  penalties,  costs,  and  expenses 
under  this  Act  or  any  bye-law  made  under  this  Aot 
directed  to  be  prosecuted  or  recovered  in  a  summary 
manner,  or  the  prosecution  or  recovery  of  which  is  not 
otherwise  provided  for,  may  be  prosecuted  and  recovered 
in  manner  directed  by  the  Summary  Jurisdiction  Acts. 

Sect.  200.  Subject  to  the  provisions  of  this  Aot  every 
person  who  does  any  of  the  things  specified  in  this 
section  shall  be  deemed  to  have  committed  an  offence 
against  this  Aot  and  shall  be  liable  upon  conviction  in 
a  summary  manner  to  a  penalty  not  ezoeeding  the 
amount  hereafter  specified  in  connection  with  suoh 
offence,  and  to  a  further  penalty  not  ezoeeding  the 
amount  hereafter  stated  as  the  daily  penalty  in  con- 
nection with  suoh  offence  for  every  day  on  whioh  the 
offence  is  continued  after  such  conviction  (that  is  to 
say):  (3)  Every  person  who  (a)  erects  or  brings  for- 
ward any  building  or  struoture  in  contravention  of  any 
of  the  provisions  of  Part  III.  of  this  Aot  or  of  any 
conditions  attached  by  the  council  to  any  consent  given 
pursuant  to  suoh  provisions. 

The  London  Building  Act  1894  (Amendment) 
Aot  1898  (61  &  62  Vict.  c.  cxxxvii.)  provides : 

Sect.  7.  Every  person  who  does  any  of  the  things 
specified  in  paragraphs  (a),  (d),  and  (e)  of  sub-section  (3) 
of  section  two  hundred  of  the  principal  Aot  as 
amended  by  this  Aot  shall  be  liaole  on  conviction  to  a 
penalty  not  ezoeeding  forty  shillings  for  every  suoh 
offence,  and  the  court  before  whom  an  information  is 
laid  by  the  oounoil  in  respect  thereof  may,  in  addition 
to  imposing  suoh  penalty,  make  an  order  in  writing 
directing  suoh  person  to  demolish  the  building  or  struc- 
ture oomplained  of,  or  any  part  thereof,  or  to  comply 
with  the  conditions  contained  in  any  consent,  lioenoe, 
or  approval  granted  by  the  oounoil  for  the  setting  up, 
erection,  adaptation,  alteration,  or  retention  of  suoh 
building  or  structure,  and  suoh  order  of  the  court  shall 
be  deemed  to  be  the  order  of  the  court  within  the 
meaning  and  for  the  purposes  of  the  third  sub-seotion 
of  the  two  hundredth  section  of  the  principal  Aot,  and 
the  imposition  of  any  penalty  under  the  provisions  of 
this  present  section  shall,  be  without  prejudice  to  any 
proceedings  under  the  third  sub-section  of  the  two 
hundredth  seotion  of  the  principal  Aot  for  the  daily 
penalty  therein  mentioned,  or  under  any  other  provisions 
of  the  principal  Aot  or  otherwise,  but  so  that  no  person 
shall  be  liable  to  more  than  one  penalty  (other  than  daily 
penalties)  for  the  same  offenoe. 

Avory,  K.C.  and  Daldy  for  the  respondents. — 
There  is  a  preliminary  objection  in  this  case. 
This  is  a  "  criminal  cause  or  matter,"  within  the 
meaning  of  sect.  47  of  the  Judicature  Aot  1873, 
and  therefore  there  is  no  right  of  appeal  to  this 
court  in  any  manner.  A  person  who  is  convicted 
under  sect.  200  (3)  (a)  of  the  London  Building  Aot 
1894,  as  amended  by  sect.  7  of  the  Aot  of  1898,  is 
liable  to  imprisonment  for  nonpayment  of  the 
penalties  thereby  imposed,  and  therefore  this  is  a 
44  criminal  cause  or  matter."    If  a  man  is  sum- 


moned for  any  offenoe  for  whioh  a  penalty  may 
be  imposed,  the  payment  of  which  may  be  enlorcea 
by  imprisonment,  that  is  a  "criminal  cause  or 
matter."  It  was  said,  upon  the  application  for 
this  rule,  that  this  is  not  like  an  appeal  from  the 
decision  of  the  Divisional  Court  in  a  criminal 
cause  or  matter,  because  this  is  an  original  appli- 
cation to  this  court  The  whole  question  is,  how- 
ever, concluded  by  authority.  In  Ex  parte  8cho- 
field  (64  L.  T.  Eep.  780 ;  (1891)  2  Q.  B.  428)  it  was 
held  in  this  court  that,  when  the  Queen's  Bench 
Division  had  refused  a  rule  nisi  for  a  mandamus 
to  compel  a  magistrate  to  state  a  case  after  he 
had  made  an  order  for  the  abatement  of  a  nuisance, 
the  Court  of  Appeal  had  no  jurisdiction  to  enter- 
tain an  application  for  a  mandamus  because  it 
was  a  "  criminal  cause  or  matter."  If  the  magis- 
trate had  stated  a  case,  and  the  Divisional  Court 
had  given  a  decision  upon  that  case,  there  could 
not  be  an  appeal  to  this  court.  The  fact  that  a 
case  has  been  refused  cannot  give  any  better  right 
to  come  to  this  court 

Freeman,  K.C.  and  jR.  Cunningham  Glen  for 
the  appellant— This  is  not  a  "  criminal  cause  or 
matter."  The  London  Building  Act  is  a  private 
Act,  and  these  proceedings  are  really  only  a 
peculiar  kind  of  civil  action  under  a  private  Aot 
of  Parliament  for  the  purpose  of  preserving  a 
uniform  line  of  buildings  in  streets.  The  peculiar 
provisions  of  sect  23  of  the  London  Building  Act 
1894  for  the  pulling  down  of  buildings  which 
project  beyond  the  general  line  and  for  compensat- 
ing the  owner  show  that  these  provisions  are  for 
the  protection  of  the  street  and  not  for  the  pur- 
pose of  creating  criminal  offences  by  the  owner. 

Collins,  M.B. — I  think  that  this  is  clearly  a 
"  criminal  cause  or  matter."  It  is  not  necessary 
now  to  go  through  the  authorities  upon  this 
question,  which  are  all  collected  and  applied  in 
the  case  of  Exports  Schofield  (64  L.  T.  Bep.  780; 
(1891)  2  Q.  B.  428).  This  is  a  "  criminal  cause  or 
matter "  in  whioh  there  is  no  right  of  appeal  to 
this  court  in  any  manner.  This  rule  nisi  must, 
therefore,  be  discharged. 

Stirling,  L.J.— I  agree. 

Mathkw,  L.J.-I  agree.        M  dUcharged. 

Solicitors  for  the  appellant,  Qustavus  Thomp- 
son and  Bon. 
Solicitor  for  the  respondent,  W.  A.  Blaxland. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 
Nov.  26  and  27, 1901. 
(Before  Fabwhll,  J.) 
Walkbb  Urban  District  Council  v.  Wigham, 
Richabdson,  and  Co.  Limited;    Wigham, 
Richabdson,  and  Co.  Limited  v.  Walkbb 
Urban  District  Council,  (a) 
Local  authority — Arch  built  under  carriage-way— 
Public  Health  Act  1875,  s.  26— Cross-action— 
Injunction  to  restrain  interference  with  electric 
cables. 
W.  B.  and  Co.  were  occupiers  of  land  on  both  sides 
of  F.-street  within  the  urban  district  of  which 

(a)  Reported  by  S.  Obiimwood,  B»q.,  BMTliter-sit-Lftv. 
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the  W.  U.  B.  C.  was  the  urban  authority.  In 
April  1901  W.  B.  and  Co.  constructed  a  tunnel 
or  culvert  12ft.  beneath  the  carnage-way  of  F.- 
street  for  the  purpose  of  carrying  electric 
cables  in  connection  with  their  business.  The 
tunnel  consisted  of  a  concrete  flooring  and  a 
brick  archway.  They  subsequently  changed 
their  plans,  and,  cutting  through  the  concrete, 
laid  the  cables  in  pipes  upon  or  nearly  upon  the 
day  subsoil,  and  filled  in  the  flooring  with  fresh 
concrete. 

The  W.  U.  D.  C.  gave  them  notice  to  remove  the 
tunnel  in  accordance  with  sect.  26  of  the  Public 
Health  Act  1875. 

W.  B.  and  Co.  then  removed  the  hey  stone  of  the 
arch,  the  tunnel  feU  in,  and  the  subsidence  was 
made  good  with  ballast  The  W.  U.  D.  C.  not 
being  satisfied,  brought  an  action  claiming  a 
declaration  that  they  as  the  urban  authority 
might  properly  cause  the  arch,  vault,  or  cellar 
constructed  by  the  defendants  under  the  carriage- 
way of  F.-street  to  be  altered,  pulled  down,  or 
otherwise  dealt  with  as  the  W.  U.  D.  C.  should 
think  fit.  W.  B.  and  Co.  instituted  a  cross- 
action  for  an  injunction  to  prevent  the  W.  U.  D.  C. 
from  cutting,  disturbing,  or  injuring  their  pipes 
or  electrical  wires.  Ttte  two  actions  came  on 
together.  It  was  argued  on  behalf  of  the 
Wm  U.  D.  ft  that  they  had  a  riaht  to  remove  the 
whole  of  the  structure,  including  the  pipes  and 


EM,  that,  on  the  evidence,  the  pipes  were  not  in 
any  part  of  the  structure,  and  therefore  it  was 
unnecessary  to  decide  whether  the  concrete  floor- 
ing was  part  of  the  tunnel ;  the  W.  U.  V.  C. 
were  entitled  to  remove  the  structure,  which  they 
could  and  must  do  without  injuring  the  pipes  or 


The  injunction  in  the  cross-action  was  granted. 

Wigham,  Richardson,  and  Co.  were  manufac- 
tures, carrying  on  business  at  Walker,  near  New- 
cafttJe-on-Tyne,  and  had  for  many  years  occupied 
land  abutting  on  both  sides  of  Fisher-street, 
within  the  urban  district  of  which  the  Walker 
Urban  District  Council  was  the  urban  authority. 
Fisher-street  was  a  carriage-way  vested  in  the 
Walker  Urban  District  Council,  which  had  powers 
to  lay  drains,  but  had  not  yet  found  it  necessary 
to  do  so  in  Fisher-street. 

In  April  1901,  Wigham,  Richardson,  and  Co. 
constructed,  at  a  depth  of  12ft.  below  the  surface 
of  Fisher-street,  an  arch  or  tunnel  for  the 
purposes  of  their  business  to  carry  electric  wires 
in  pipes  from  one  part  of  their  premises  to 
another.  This  consisted  of  a  brickwork  arch  with 
concrete  footings  and  floor. 

The  council  gave  notice  to  the  company,  under 
net  26  of  the  Local  Government  Act  of  1875,  to 
remove  the  tunnel,  it  having  caused  a  small  sub- 
ndence  of  the  roadway. 

The  company  accordingly  cut  through  the 
concrete  flooring  and  relaid  the  pipes  containing 
their  wires  upon,  or  almost  upon,  the  clay  sub- 
soil. They  then  filled  in  the  flooring  with  fresh 
concrete,  removed  the  keystone  of  the  arch,  so 
that  the  brickwork  fell  in,  and  by  means  of 
ballast  and  other  materials  made  good  the  road. 

This  did  not  satisfy  the  council,  who  said  that 
the  use  of  ballast  was  improper,  and  contended 
tbat  concrete    should   have    been   used.     They 


accordingly  brought  an  action  against  the  com- 
pany, claiming  a  declaration  that  they,  as  the 
urban  authority,  might  properly  cause  the  arch, 
vault,  or  cellar  constructed  by  the  defendants 
under  the  carriage- way  of  Fisher  street  to  be 
altered,  pulled  down,  or  otherwise  dealt  with  as 
thev  (the  urban  council)  should  think  fit.  They 
claimed  to  be  entitled  to  remove  the  whole  struc- 
ture, including  the  concrete  flooring  with  the  pipes 
and  wires. 

The  council  had  powers  authorising  them  to 
supply  electricity,  but  they  were  not  prepared  to 
supply  it  on  the  polyphase  system  which  the 
company  required. 

The  company  brought  a  cross-action  in  which 
they  claimed  an  injunction  to  prevent  the  council 
from  cutting,  disturbing,  or  injuring  their  pipes 
or  electrical  wires. 

An  interim  injunction  was  granted  on  motion 
by  Buckley,  J. 

The  two  actions  came  on  for  trial  together. 

Bobson,  K.C.  and  B.  J.  Parker  for  the  council. 
— They  have  not  complied  with  our  notice  to 
remove  the  tunnel.  The  danger  to  the  carriage- 
way is  increased  by  their  action  in  using  ballast. 
Under  our  powers  as  sanitary  authority  we  are- 
entitled  to  remove  everything  they  have  placed 
under  the  road.  At  some  future  time  we  may 
require  to  lay  down  drains  in  Fisher-street,  and  if 
we  do  not  do  so,  they  may  say  we  have  lost  our 
right.  The  concrete  flooring  is  part  of  the  arch, 
and  it  contains  the  pipes  and  wired.  We  have  a 
discretionary  right  under  the  Act,  and  are  the 
sole  judges  of  the  manner  of  exercising  it,  in  the 
absence  of  mala  fides. 

Cripps,  K.C.  (Macmorran,  K.C.  and  Oatey  with 
him)  for  the  company. — The  real  matter  between 
the  parties  is  something  quite  different.  They 
wish  to  remove  our  wires,  so  that  we  must  get  our 
electric  supply  from  them.  But  we  want  a  poly- 
phase system,  whioh  they  cannot  give  us.  We 
admit  they  have  a  right  to  deal  as  they  please 
with  the  arch,  but  the  concrete  flooring  is  no  part 
of  the  arch,  and  in  any  case  the  pipes  and  wires 
are  now  below  the  flooring.  Sect.  26  comes  in 
that  part  of  the  Act  which  deals  with  "  urban  " 
districts,  and  was  inserted  to  prevent  the  exten- 
sion of  house  accommodation  under  the  street. 
Then  they  say  they  may  want  at  some  time  to  carry 
drains  and  sewers  under  the  street.  Though  they 
may  have  that  right  under  the  Public  Health  Act 
that  does  not  derogate  from  the  rights  of  adjoin- 
ing owners  until  the  occasion  for  the  exercise  of 
such  right  in  fact  arises.    We  rely  on 

Cattle  v.  Stockton  Waterworks  Company,  33  L.  T. 
Rep.  475 ;  L.  Rep.  10  Q.  B.  453 ; 

Mayor,  $c.,  ofTunbridge  Wells  v.  Baird,  74  L.  T.  Rep. 
385  ;  (1896)  A.  C.  434  ; 

Batterssa  Vestry  v.  County  of  London  and  Brush 
Provincial  Electric  Lighting  Company,  80  L.  T. 
Rep.  31 ;  (1899)  1  Ch.  474 ; 

Doe  d.  Pring  v.  Pearsey,  7  B.  6  0.  304. 
Evidence  was  given  in  support  of  the  conten- 
tions on  both  sides. 

Bobson,  K.C.  in  reply. — The  flooring  is  part  of 
the  arch.  This  would  be  so  in  the  caee  of  a  vault, 
and  this  is  in  fact  a  vault.  It  is  none  the  less  a 
floor  because  it  has  been  cut  into  and  filled  up 
again  for  the  purpose  of  putting  in  the  pipes. 
There  is  nothing  in  the  nature  of  preamble  to 
limit  the  application  of  sect.  26.    They  admit  now 
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that  they  were  wrong  to  build  the  arch.  But  if 
they  only  remove  the  top  of  the  arch,  then  the 
proper  way  to  fill  it  up  is  with  concrete.  We  say 
we  are  entitled  to  take  away  the  whole  structure 
as  it  stands  and  fill  it  np  with  anything,  making 
it  homogeneous  with  the  substance  of  the  road  3 
we  please.  The  cases  they  cite  turn  on  the  right 
to  the  soil,  but  here  we  make  no  claim  to  the  soil 
atalL 

Fabwkll,  J.  (after  stating  the  facts).-— It  is 
admitted  that  the  company  are  tenants  of  the  land 
on  either  side  of  Fisher- street  for  a  term  of  which 
forty-four  years  remains  unexpired,  and  that  the 
subsoil  under  the  road  consequently  belongs  to 
them.  It  is  also  not  suggested  that  the  Public 
Health  Act  1875  contains  any  provision  such 
as  that  in  sect.  109  of  the  Metropolis  Manage- 
ment Act  1855,  which  was  considered  in  the  case 
of  Battersea  Vestry  v.  County  of  London  and 
Brush  Provincial  Electric  Lighting  Company. 
Here  the  local  authority  rely  solely  on  the  powers 

fiven  them  by  sect.  26  of  the  Public  Health  Act 
875.  In  my  opinion,  it  is  obvious  that  if  the 
company  had  simply  drilled  a  hole  through  the 
soil  of  the  road  from  one  side  to  the  other  at 
some  depth,  as  their  engineers  might  have  chosen 
to  do,  and  pushed  their  pipes  through  it,  the 
local  authority  would  have  been  powerless  to 
prevent  it.  In  the  same  way  they  would  have 
been  powerless  to  prevent  the  company  digging  a 
trench,  laying  the  pipes,  and  rapidly  filling  up 
the  trench  again.  But  the  company  were  desirous 
of  having  aocess  to  the  pipes  for  repairs  and  such 
purposes,  and  therefore  they  proceeded  to  build  a 
small  tunnel,  with  a  floor  of  concrete  and  a  brick- 
arched  roof,  and  walls  resting  on  concrete  foot- 
ings. This,  in  fact,  was  such  a  structure  as 
would  come  within  the  words  "vault,  arch,  or 
•cellar,"  in  sect.  26,  and  should  not  have  been 
built  without  the  permission  of  the  local  autho- 
rity, who  could  order  its  removal.  But  the  com- 
pany appear  to  have  changed  their  plans,  and, 
instead  of  laying  their  pipes  through  the  "  alveus" 
of  the  tunnel,  they  substantially  out  right  down 
through  the  concrete  in  the  form  of  a  trench  from 
the  centre  of  the  floor.  They  then  laid  their 
pipes  on  the  clay.  There  might  have  been  an  inch 
of  concrete  left  here  and  there  under  the  pipes, 
but,  according  to  the  evidence,  I  hold  that 
in  substance  they  were  laid  on  the  clay.  Two 
of  the  pipes  were  directly  on  the  clay,  and  the 
other  two  on  those.  Two  pipes  contained  the 
electric  wires,  and  the  other  two  were  empty, 
boinp  spare  pipes.  The  pipes  were  then  covered 
in  with  concrete.  The  local  authority  now  come 
in  and  say  that  they  are  entitled  to  remove  the 
whole  structure,  including  not  only  the  tunnel  and 
the  floor  but  the  pipes  as  being  in  or  under  that 
floor.  In  my  judgment  the  pipes  are  not  in  auy 
part  of  the  structure,  so  that  it  does  not  become 
necessary  for  me  to  decide  whether  the  floor  is 
part  of  the  structure.  On  the  evidence  I  find  as 
a  fact  that  the  pipes,  in  the  position  in  which  they 
now  are,  are  not  a  part  of  the  vault  as  built.  It 
appears  from  the  evidence  that  it  is  quite  possible 
to  remove  the  whole  tunnel — by  which  I  mean  the 
roof,  walls,  and  two  footings — without  touching 
or  hurting  the  pipes  or  the  added  concrete  whicu 
is  round  them,  and  I  find  as  a  fact  that  this  con- 
crete does  not  form  part  of  the  tunnel  within 
sect.  26.  As  to  the  question  of  bona  fides  it  is 
material  that  the  local  authority  said  the  right  way 


to  fill  up  was  with  concrete,  and  yet  they  claimed 
to  be  entitled  to  take  up  the  concrete  which  is 
there.  It  is  also  material  that  the  local  authority,, 
as  their  counsel  candidly,  admitted,  have  taken 
proceedings  in  order  that  they  may  obtain  the 
removal  of  the  company's  private  wires  for  electric 
lighting,  which  they  themselves  have  powers  to 
supply;  but  I  will  leave  it  to  another  court  to 
decide  how  far  municipal  bodies  enjoying  powers 
to  trade  in  such  commodities  are  justified  in  using 
the  rights  that  were  avowedly  given  them  for  the 
protection  of  public  health  for  the  purpose  of 
clef  eating  and  possibly  getting  rid  of  a  competitor 
in  trade.  I  think  it  would  not  be  a  reasonable  use 
of  such  powers,  and  I  am  therefore  not  sorry  in 
this  case  to  be  able  to  hold  that  the  pipes  are  not 
part  of  the  tunnel.  The  interim  injunction 
granted  by  Buckley,  J.,  will  therefore  be  con- 
tinued, restraining  the  council  from  cutting, 
disturbing,  or  injuring  the  pipes  or  electrical 
wires  lying  in  the  company's  land,  or  the  bed  of 
concrete  or  cement  in  which  they  are  laid.  The 
local  authority,  on  the  other  hand,  are  entitled  to 
their  declaration  that  they  may  properly  cause  the 
structure  to  be  altered  or  dealt  with  as  they  think 
fit,  but  this  does  not  extend  to  the  bed  of  concrete 
or  cement    There  will  be  a  set  off  as  to  costs. 

Solicitors:  Bowcliffes,  Bawle,  and  Co.,  agents 
for  Newlands,  Thompson,  and  Co.,  Kewcastle-on- 
Tyne;  /.  E.  and  H.  Scott,  agents  for  Daglish  and 
mulcaster,  Newoastle-on-Tyne. 


June  12, 13, 14,  and  Nov.  19, 1901. 
(Before  Jotcb,  J.) 

London  and  Nobth-Westkbn  Railway  Com- 
pany v.  Mayob  and  Oobpobation  of  TH1 
City  of  Wbbtminbtbb.  (a) 

Local  authority  —  Sanitary  conveniences  —  Sub- 
ways— Soil  of  highway  —  Footway — Bight  of 
adjoining  owner  ad  medium  filum  via — Pre- 
sumption—Public Health  (London)  Act  1891  (54 
£55  Vict.c.  76),  s.  44. 

A  local  authority,  whose  primary  object  was  the 
construction  of  sanitary  conveniences  (which 
by  statute  they  had  power  to  construct),  erected 
such  conveniences  with  requisite  and  proper 
means  of  approach  thereto  and  exit  therefrom 
on  both  sides  of  a  street,  so  that  the  approaches 
in  fact  constituted  a  subway  for  crossing  (he 
street. 

Held,  that  the  local  authority  had  acted  bona 
fide  in  the  exercise  of  their  statutory  powers,  and 
that  the  erection  of  the  conveniences  and  the 
approaches  thereto,  although  capable  of  being 
used  for  crossing  the  street,  was  not  ultra  vires. 

For  the  purpose  of  erecting  such  sanitary  con- 
veniences the  subsoil  of  the  road  exclusive  of  (he 
footway  is  vested  in  the  local  authority  by 
statute. 

The  local  authority  in  erecting  the  sanitary  con- 
veniences with  the  staircases  and  approaches 
thereto  constructed  them  as  to  2ft.  9in.  in  width 
of  the  staircase  on  the  footway  opposite  the  plain- 
tiffs' premises. 

Held,  that  the  presumption  of  law,  viz., "  thai  in  ike 
absence  of  evidence  to  the  contrary "  (of  which 
none  had  been  adduced), "  the  soil  of  the  highway 

(a)  Reported  by  P.  8.  Oswjlld,  Kaq.,  B*rri*ter-»t-L*w. 
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to  the  middle  of  the  road  (uaque  ad  medium 
filttm  vi®)  belongs  to  the  owner  of  land  adjoin- 
ing the  highway"  beina  equally  applicable  to 
streets  in  a  town  as  to  highways  in  the  country 
{see  Be  White's  Charities,  78  L.  T.  Rep.  550; 
(1898)  1  Ch.  659)  applied,  and  that  the  land  or 
soU  as  to  the  2ft,  9in.  in  width  was  the  property 
of  the  plaintiffs,  and,  being  part  of  the  footway, 
was  not  liable  to  be  taken  and  used  by  the  defen- 
dants, the  local  authority,  under  their  statutory 


A  mandatory  injunction  for  the  removal  of  the 
portion  of  the  staircase  as  to  2ft.  9in.  in  width 
accordingly  granted. 
By  an  indenture  of  conveyance,  dated  the  26th 
July  1886,  and  made  between  Alfred  Hooper, 
William  Henry  Wroot,  and  Milson  Percy  Wroot 
of  the  first  part,  Sir  Edmund  Antrobus  and  Hugh 
Lindsay  Antrobus  of  the  second  part,  Emma 
Elizabeth  Matthews  and  Joseph  Ebenezer  Newsom 
of  the  third  part,  Emma  Yiner  of  the  fourth  part, 
the  plaintiffs  of  the  fifth  part,  and  Stephen  Keay 
of  the  sixth  part, 

All  those  freehold  messuages  or  tenements  situate  in 
Parliament- street,  in  the  parish  of  St.  Margaret's  West- 
mintter.  in  the  county  of  Middlesex,  numbered  34,  35, 
and  36  in  Parliament-street  aft  reaaid,  and  aleo  all  those 
two  freehold  messuages  or  tenements  situate  in  Bridge- 
street,  in  the  said  parish  of  St.  Margaret's,  Westminster, 
sod  numbered  respectively  11  and  12  in  Bridge-street 
aforesaid,  which  were  formerly  numbered  46  and  47  in 
the  same  street,  all  of  which  premises  are  more  par- 
tMarry  delineated  on  the  plan  drawn  in  the  margin  of 
these  presents  and  therein  coloured  red 

were  conveyed  to  the  plaintiffs  in  fee  simple  in 
possession. 

Between  1887  and  1890  the  plaintiffs  rebuilt 
their  premises,  and  as  rebuilt  tbey  consisted  of 
a  receiving  office  for  parcels  at  the  corner  of 
Bridge-street  and  other  offices  and  shops  which 
were  let  off  to  tenants. 

In  1899  Parliament-street  was  widened,  and  at 
the  same  time  the  footway  or  pavement  in  front 
of  the  plaintiff's  premises  was  widened  by  being 
increased  from  12ft.  to  21ft. 

About  Nov.  1900  the  defendants  constructed 
underneath  the  middle  of  Parliament- street 
public  sanitary  conveniences,  with  approaches 
thereto  from  both  sides  of  Parliament- street,  the 
entrances  and  exits  to  the  conveniences  being  by 
means  of  staircases  at  or  near  the  edge  of  the 
footway. 

One  of  the  entrances  was  opposite  the  doorway 
of  the  plaintiff's  premises ;  and  the  staircase  and 
railings  which  formed  part  of  it  was  to  the  extent 
of  2ft.  9in.  on  the  footway  or  pavement  as 
widened. 

The  plaintiffs,  who  claimed  to  be  entitled  to  the 
soil  of  the  roids  adjoining  their  premises  as  far  as 
the  middle  of  such  roads  as  they  existed  when  con- 
veyed to  them,  alleged  that  the  defendants  had 
committed  a  trespass  in  constructing  their  works 
and  excavating  the  soil  under  the  roadway  and 
footway,  and  that  the  works  were  not  sanitary 
conveniences  but  subways  which  the  defendants 
had  no  statutory  powers  to  erect.  In  the  alterna- 
tive they  alleged  that  if  the  soil  to  the  middle  of 
the  roads  did  not  belong  to  them  the  defendants 
had  obstructed  the  highway  by  erecting  the  stair- 
case opposite  their  premises. 

They  therefore  claimed  (1)  an  injunction 
restraining  the   defendants  from  continuing  to 


trespass  on  their  Parliament-street  premises  by 
permitting  the  tunnel  staircase  and  railings  and 
other  works  from  remaining  on  the  land;  (2) 
alternatively  an  injunction  restraining  the  defen- 
dants from  continuing  to  cause  an  obstruction  of 
the  highway  to  the  damage  of  the  plaintiffs ;  and 
(3)  damages. 

The  defendants  by  their  defence  alleged  that 
they  had  acted  in  pursuance  of  their  statutory 

?>wers  vested  in  them  for  that  purpose  by  the 
ublic  Health  (London)  Act  1891. 
The  material  section  of  that  Act  is  sect.  44 
which  is  as  follows : 

Sect.  44.  (1)  Every  eanitary  authority  may  provide 
and  maintain  public  lavatories  and  ashpits,  and  public 
sanitary  conveniences,  other  than  privies,  in  situations 
where  tht-y  deem  the  same  to  be  required,  and  may 
supply  suoh  lavatories  and  sanitary  conveniences  with 
water,  and  may  defray  the  expense  of  providing  suoh 
lavatories,  ashpits,  and  sanitary  oonvenienoes,  and  of 
any  damage  occasioned  to  any  person  by  the  erection  or 
construction  thereof  and  the  expense  of  keeping  the 
same  in  good  order  as  if  they  were  expenses  of  sewerage. 
(2)  For  the  purpose  of  suoh  provision  the  subsoil  of  any 
road,  exclusive  of  the  footway  adjoining  any  building  or 
the  curtilage  of  a  building,  shall  be  vested  in  the  sani- 
tary authority. 

Younger,  K.O.  and  Montague  Shearman  for  the 
plaintiffs. — By  our  conveyance  in  1886  we  own 
the  soil  ad  medium  filum  of  the  old  road  : 

Piatt  on  Highways,  14th  edit.,  p.  39. 

The  presumption  there  stated  has  been  held  to 
apply  equally  to  streets  in  a  town : 

Re  White's  Charities,  78  L.  T.  Rep.  550 ;  (1898) 
1  Ch.  659. 
The  description  in  the  conveyance  to  the  plaintiffs 
is  sufficient  to  pass  to  them  all  the  property  in 
the  road  to  which  by  presumption  of  law  we  are 
entitled : 

Michlethwait    v.    Newlay    Bridge    Company,    55 
L.  T.  Rep.  336 ;  33  Ch.  Div.  133,  at  p.  145. 

The  roadway  is  vested  in  the  defendants  as  sani- 
tary authority.  They  get  no  seisin  but  only  a 
statutory  possession.    We  still  have  the  seisin : 

Metropolis  Management  Act  1855,  s.  96. 

The  case  of  Mayor,  &c,  of  Tunbridge  Wells  v. 
Baird  (74  L.  T.  Rep.  385;  (1896)  A.  0.  434)  is 
very  like  the  present,  except  that  the  defendants 
justify  under  sect.  44  of  the  Act  of  1891.  Their 
only  defence  is  that  what  they  are  doing  is  under 
statutory  authority.  Sub-sect.  (2)  of  sect  44  waa 
passed  to  get  over  the  difficulties  which  were 
raised  outside  the  metropolis,  as  in  the  case  of 
Mayor,  &c,  of  Tunbridge  Wells  ▼.  Baird  {ubi  sup.). 
The  works  are  not  merely  a  sanitary  convenience. 
Tbey  are  in  their  essence  a  subway  for  foot- 
passengers.  The  plan  shows  that,  and  the  defen- 
dants have  described  it  in  their  own  language  as 
"a  crossing  for  foot-passengers,  with  conveniences 
communicating  therewith."  The  test  is,  if  there 
had  been  no  oonvenienoes,  would  the  tunnel  have 
been  a  distinct  thing  of  itself  ?  The  answer  is  it 
would  have  been  a  dktinct  subway.  They  have 
therefore  no  statutory  powers,  and  the  whole  work 
is  ultra  vires.  Secondly,  if  the  works  are  merely 
oonvenienoes  they  have  exceeded  their  statutory 
powers  by  erecting  a  part  of  the  staircase  and 
railings  on  what  was  the  footway  when  the  work 
was  commenced,  and  by  sub- sect.  2  of  sect.  44  the 
footway  is  excepted.    They  cannot  now  say  that 
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part  of  the  footway  is  not  a  footway  because  it 
was  part  of  the  roadway  before  the  widening  of 
Parliament- street.  The  footway  must  mean  the 
-footway  as  it  existed  when  the  works  were  com- 
menced. The  only  other  meanings  which  can  be 
given  to  footway  are  (1)  the  footway  as  it  existed 
at  the  time  of  the  passing  of  the  Act ;  and  (2) 
such  part  as  the  defendants  choose  to  leave  after 
they  nave  done  their  works.  Neither  of  these 
meanings,  we  submit,  are  reasonable.  [Joyce,  J. 
referred  to  sect.  72  of  the  Highways  Act  1838  as 
to  the  meaning  of  footway.]  They  have  also 
committed  a  nuisance  by  obstructing  our  private 
right  of  access  to  the  highway,  which  is  a  right 
per  %e  apart  from  any  question  of  nuisance : 

Frit*  v.  Hobson,  42  L.  T.  Bep.  225,  at  p.  233 ;  14  Ch. 
Div.  542,  at  p.  554 ; 

Lyonr.  Fishmongers'  Company,  35  L.  T.  Bep.  569 ; 
1  App.  Cm.  662,  at  pp.  672  and  675. 

The  cases  show  that  the  obstruction  is  more  than 
a  public  nuisance  conferring  special  damage.  We 
cannot  now  draw  up  our  vans  on  the  roadway 
opposite  our  premises.  This  is  a  serious  matter, 
and  a  proper  ground  for  an  injunction,  assuming 
that  they  cannot  justify  the  work  they  have  done. 
Hughes,  K.C.  and  Dighton  Pollock  for  the  defen- 
dants.— We  admit  that  apart  from  statutory 
powers  the  entrance  to  the  conveniences  would  be 
an  obstruction  of  the  highway  and  in  that  sense 
a  nuisance,  but,  if  we  have  come  within  our 
statutory  powers  as  conferred  by  sect.  44  of  the 
Act  of  1891,  the  obstruction  is  authorised.  See 
W.  H.  Chaplin  and  Co.  v.  Mayor,  fc,  of  the  City 

of  Westminster,  85  L.  T.  Bep.  88;  (1901)  2  Ch. 

829. 
We  are  entitled  to  put  ud  the  railings  and  fence 
as  the  roadway  is  vested  in  us : 

Metropolis  Management  Aet  1855,  m.  96, 101,  102, 

108; 
Sab-seot.  2  of  sect.  44  and  seot  45  of  the  Pablio 

Health  (London)  Act  of  1891. 
We  also  rely  on  sect.  44  with  regard  to  the 
•encroachment  of  2ft.  9in.  on  the  footway  as  now 
■existing,  because  this  was  part  of  the  roadway 
before  the  widening  of  Parliament  -  street. 
[Joyce,  J. — What  do  you  say  supposing  I  am 
against  you  with  regard  to  the  2ft.  9in.  r]  We 
eay  that  there  is  no  damage  with  regard  to  the 
trespass: 

May  fair  Property  Company  v.  Johnston,  70  L.  T. 

Bep.  485 ;  (1894)  1  Ch.  508,  at  p.  515. 
If  we  have  a  discretionary  power  to  construct 
these  works,  there  is  no  damage  with  respect  to 
the  interference  of  their  approach : 

Attorney-General  v.  Conservators  of  the   Thames, 

8LT.  Bep.  9 ;  1  Hemming  &  Miller,  p.  1. 
The  case  of  Baker  v.  Vestry  of  St.  Marylebone 
(35  L.  T.  Bep.  129)  is  even  stronger,  because  in 
that  case  there  was  an  obstruction  of  light.  As 
regards  the  thing  itself,  it  is  not  a  nuisance,  but 
it  is  suggested  that  one  of  the  things  incidental 
to  the  works — viz.,  the  staircase — is  a  nuisance. 
This  is  not  so  if  it  is  reasonably  necessary  for  the 
work: 

Harrison  v.  Southtoark  and  Vauxhall  Waterworks 

Company,  64  L.  T.  Bep.  864;  (1891)  2  Ch.  409, 

at  p.  414. 
Younger,  K.O.  in  reply. — This  is  a  question  of 
taking?  property  and  nothing    else.     The  main 
question  is  whether  a  subway  is  authorised  by  any 


statutory  power.  The  subsoil  of  the  highway  is 
not  vested  in  the  local  authority  by  Parliament 
otherwise  than  for  the  purpose  of  sanitary  con- 
venience*. This  is  a  definite  system  of  subways 
for  a  definite  purpose — viz.,  for  relieving  the  con- 
gested traffic  in  Parliament-street — and  obviating 
a  dangerous  crossing.  We  are  entitled  to  a  manda- 
tory injunction : 

Qoodson  v.  Richardson,  30  L.  T.  Bep.  142 ;  L.  B»p. 
9  Ch.  App.  221 ; 

He  also  referred  to 

Pollock  on  Torts,  6th  edit.,  p.  308. 

Cur.  adv.  vuU. 
Nov.  19. — Joycb,  J.— In  1886  the  London  and 
North- Western  Railway  Company,  the  plaintiffs 
in  this  action,  purchased  certain  freehold  property 
situate  at  the  corner  of  Parliament-street  and 
Bridge-  street,  Westminster,  which  was  described 
in  the  conveyance  by  reference  to  a  plan  and 
thereon  coloured  red.  [His  Lordship  referred  to 
the  conveyance  and  plan,  and  continued :]  This 
plan  appears  to  me  to  comprise  not  merely  the 
site  of  the  buildings  then  on  the  premises  but  also 
a  small  area  outside,  being  a  portion  of  the  foot 
pavement  in  Parliament-street.  The  pavement  of 
such  portion  is  said  to  have  stood  originally  a  few 
inches  above  the  payment  of  the  general  footway, 
but  this  difference  of  level  has  since  been  removed. 
I  consider  it  highly  improbable  that  either  party 
supposed  any  interest  in  the  soil  of  the  adjacent 
footway,  outside  the  area  coloured  red  on  the 
plan,  or  the  moiety  of  Parliament-street  as  then 
existing,  to  be  the  subject  of  the  sale  or  of  the 
conveyance.  But  as  a  matter  of  fact,  there  were 
in  connection  with  the  premises  certain  vaults 
underneath  the  footway  and  projecting  into  Par- 
liament-street beyond  the  boundary  tine  of  the 
premises  as  shown  upon  the  plan.  At  the  date  of 
the  conveyance,  and  thenceforward  until  certain 
alterations  made  by  the  then  local  authority  and 
completed  in  June  1899,  the  pavement  for  pedes- 
trian traffic  in  front  of  the  plaintiffs'  premises  in 
Parliament-  street  was  of  the  width  of  no  more 
than  12ft.  or  thereabouts,  measured  from  the  front 
wall  of  the  plaintiffs'  buildings.  In  the  year  1899, 
upon  the  removal  of  the  block  of  buildings  be- 
tween Parliament-street,  as  it  then  was,  and  King- 
street,  and  the  consequent  widening  of  Parliament- 
street,  the  kerb  of  the  footway  in  front  of  the 
plaintiffs'  premises  was  advanced  into  the  road- 
way so  as  to  make  the  width  of  the  footway  about 
21ft.,  and  the  edge  of  this  footway  was  the  line  of 
the  kerbing  before  the  alterations  in  question  in 
this  action.  Parliament-street  as  widened  is 
nearly  100ft.  in  breadth.  At  the  corner  where 
the  plaintiffs'  premises  are  situate  between  Par- 
liament-street and  Bridge-street  leading  to  West- 
minster bridge  there  is  very  considerable  traffic 
of  all  kinds,  as  everybody  knows,  and  it  was  at 
one  time  contemplated  by  the  local  authority  to 
con*  tract,  there  or  thereabouts,  certain  sanitary 
conveniences  and  a  general  system  of  subways 
underground,  so  as  to  enable  foot  passengers 
thereby  to  cross  the  streets  in  safety.  For  some 
reason  or  other  this  project  for  a  general  system 
of  Mibways  had  to  be  given  up,  but  it  was  finally 
decided  to  construct  extensive  sanitary  con- 
veniences for  the  use  of  both  sexes  respectively 
under  the  middle  of  Parliament-street  with  ap- 
proaches thereto  by  a  descending  staircase  from 
the  footways  on  either  side,  one  effect  of  this 
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being,  of  course,  that  if  anyone  chose  to  descend 
from  the  foot  pavement,  pass  underneath  the 
street,  using  or  not  using  one  of  the  conveniences 
in  passing,  he  or  she  might  cross  the  street  with- 
out dancer  of  being  run  over  by  any  of  the  vehicles 
which  there  at  certain  hours  crowd  the  roadway. 
At  first  it  was  proposed  to  place  the  descending 
stairs,  from  the  eastern  side  of  Parliament-street 
to  these  conveniences,  upon  or  within  the  outer 
portion  of  the  foot  pavement,  widened  as  it  was  in 
1899  opposite  the  plaintiffs'  premises ;  but  it  was 
found  that  this  could  not  be  done  without  acquir- 
ing or  interfering  with  a  small  portion  of  the 
vaults  I  have  mentioned  belonging  to  the  plain- 
tiffs. They  objecting  to  these  stairs  being  in 
front  of  their  premises,  though  at  a  distance  of 
15ft  or  thereabouts  from  the  front  of  their 
buildings,  the  stairs  were  placed  further  away,  so 
as  to  stand  for  a  portion  of  their  width  on  the 
roadway  as  then  existing  and  for  the  rest— viz., 
2ft  9in.  or  thereabouts — upon  the  foot  pavement 
as  extended  in  the  previous  year  1899  in  the 
manner  I  have  mentioned.  At  the  time  of  the 
trial  the  works  were  nearly  completed,  what  1 
may  call  the  general  line  of  the  kerb  on  the 
edge  of  the  foot  pavement  having  been  put  back 
so  as  to  be  distant  about  19ft.  or  a  little  less  from 
the  adjacent  buildings.  It  is  not  alleged  or  sug- 
gested that  this  has  not  left  more  than  ample 
width  for  the  use  of  foot  passengers  there. 
Indeed,  I  suppose  the  footway  was  widened  as  it 
was  in  1899  not  so  much  from  necessity  as  to 
improve  the  appearance  of  the  street.  It  was 
stated,  and  is  probably  the  fact,  that  the  only 
power  the  defendants  had  to  do  what  they  have 
done,  must  be  found  in  sect.  44  of  the  Wblic 
Health  (London)  Act  1891,  and  it  was  argued 
that,  apart  from  any  question  of  the  right  of  pro- 
perty in  the  subsoil,  the  situation  selected  for  the 
conveniences  was  unreasonable  and  improper,  and 
that,  inasmuch  as  people  could  cross  ParHament- 
rtreetby  means  of  the  approaches  to  the  con- 
veniences, those  approaches  did  in  fact  constitute 
a  subway  which  the  defendants  had  no  authority 
to  make,  and  that  all  that  they  have  done  is  thus 
ultra  vires  and  ought  to  be  removed.  Apart 
from  any  question  depending  upon  the  legal  right 
to  the  subsoil,  or  assuming  this  to  be  vested  in 
the  defendants,  I  have  come  to  the  conclusion  that 
what  the  defendants  have  done  is  in  no  way  ultra 
we*,  unreasonable,  or  improper.  Their  primary 
object  was,  in  my  opinion,  the  construction  of  the 
conveniences  with  the  requisite  and  proper  means 
of  approach  thereto  and  exit  therefrom,  and 
because,  by  reason  of  there  being  approaches  from 
both  sides,  these  may  be  used  for  crossing  the 
street,  I  decline  to  hold  that  the  defendants  have 
not  acted  bond  fide  in  the  exercise  of  their  statu- 
tory powers,  or  that  they  have  occasioned  any 
nuisance  that  was  not  authorised  by  law.  In  other 
words,  I  think  this  action  fails,  unless  the  plain- 
tiffs  can  establish  that  a  portion  of  the  site  of  the 
eastern  approach  or  staircase  down  to  the  con- 
venienoes  is  their  property,  and  a  part  of  tha 
footway  within  the  meaning  of  that  expression  in 
the  44th  section  of  the  Public  Health  Act  1891. 
The  plaintiffs  relied  upon  the  presumption  which 
ia  thus  stated  in  Pratt's  Law  of  Highways,  14th 
edit.,  p.  39 :  "  It  is  a  presumption  of  the  law,  in 
the  absence  of  evidence  to  the  contrary,  that  the 
soil  of  a  highway  to  the  middle  of  the  road  (usque 
ad  medium  filum  vise)  belongs  to  the  owner  of  the 
Mao.  Cab.— Vol.  XX. 


land  adjoining  the  highway.  This  presumption 
has  been  said  to  rest  on  the  supposition  that, 
when  the  road  was  originally  set  out,  the  pro- 
prietors of  the  adjoining  land  each  contributed  a 
portion  of  their  land  for  its  formation."  And  the 
presumption  is  also  stated  in  Elphinstone,  Norton 
and  Clark  on  the  Interpretation  of  Deeds,  at 
p.  179,  as  follows :  "  By  the  conveyance  of  land 
abutting  on  a  highway  or  separated  from  it  by  a 
strip  of  uninclosed  land,  the  prima  facie  presump- 
tion of  law,  in  the  absence  of  evidence  of 
ownership,  is  that  the  strip  and  the  soil  of  the 
road  usque  ad  medium  filum  passes."  The  defen- 
dants hardly  contested  the  application  of  this  pre- 
sumption to  the  present  case,  notwithstanding 
what  is  said  in  Beckett  v.  Corporation  of  Leeds  (26 
L.  T.  Rep.  375;  L.  Rep.  7  Oh.  421),  Romer,  L.J. 
having  held  in  Be  White's  Charities  (78  L.  T. 
Rep.  550;  (1898)  1  Gh.  659)  that  the  presumption 
that  half  the  soil  of  the  road  is  intended  to  pass 
to  a  purchaser  of  land  described  as  bounded  by  a 
public  thoroughfare  is  equally  applicable  to 
streets  in  a  town  as  to  highways  in  the  country." 
I  cannot  say  that  I  consider  this  last  case  to  be  an 
altogether  satisfactory  authority.  Still  it  is  a 
deliberate  decision  to  the  effect  above  stated.  In 
considering  my  judgment  it  occurred  to  me  that 
Parliament-street  was  quite  a  modern  street  and 
that  it  was  very  possible  that  the  land  required 
for  making  it  might  have  been  purchased  by 
some  road  authority.  Upon  referring  to 
Wheatley's  London  I  found  it  there  stated  that 
Parliament-street  was  made  pursuant  to  29  Geo.  2 
c.  38,  King-street  having  been  previously  the 
only  highway  from  Whitehall  to  Westminster. 
That  Act  provided  the  Commissioners  of  West- 
minster Bridge  with  funds  for  the  purchase  of 
houses  and  grounds  for  the  purpose  of  widening 
the  way 8  and  making  more  safe  and  commodious 
the  streets,  avenues,  and  passages  from  Charing- 
cross  to  Westminster.  In  J.  T.  Smith's  Anti- 
quities of  Westminster  (1807)  an  elaborate  plan 
is  given,  showing  the  streets,  courts,  alleys, 
and  yards  near  the  locus  in  quo  as  they 
appeared  before  the  erection  of  Parliament-street. 
If  this  plan  be  correct,  the  site  of  the  portion  of 
Parliament-street .  now  in  question  must  have 
been  purchased,  or  the  right  to  use  it  somehow 
acquired — it  is  hardly  likely  to  have  been  given— 
by  the  Commissioners  of  Westminster  Bridge. 
I  thought  it  my  duty  under  the  circumstances  to 
mention  the  case  again  in  court  and  to  call 
counsel's  attention  to  the  point.  Upon  a  subse- 
quent day,  however,  counsel  for  the  defendants 
informed  me  that  he  had  nothing  more  to  say, 
and  that  his  clients  did  not  desire  or  were  unable 
to  adduce  further  evidence.  I  may  add  that  by 
16  &  17  Vict.  c.  47,  the  estates  of  the  Commis- 
sioners of  Westminster  Bridge  were  transferred 
to  the  Commissioners  of  Her  Majesty's  Works 
and  Public  Buildings.  The  Act  50  &  51  Vict, 
c.  34,  also  deals  with  the  approaches  to  West- 
minster Bridge.  Now,  whatever  I  may  conjec- 
ture to  be  the  true  facts  if  investigated  and 
ascertained  in  reference  to  the  ownership  of  the 
sub- soil  in  Parliament-street  where  the  staircase 
has  been  constructed,  I  suppose  I  must  act  upon 
suoh  evidence  only  as  was  before  the  court  at  the 
trial,  and  hold  that  the  presumption  I  have 
mentioned  applies,  and  consequently  that  the 
land  or  soil  where  the  staircase  is  constructed  as 
to  2ft.  9in.  in  width  is  the  property  of  the  plain- 
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tiff 8,  and,  being  part  of  the  footway,  not  liable  to 
be  taken  and  used  by  the  defendants  under  the 
Act  of  1891  for  the  purpose  of  the  construction 
of  sanitary  conveniences.  I  must,  therefore,  as  it 
seems  to  me,  grant  an  injunction  for  the  removal 
of  this  portion  of  the  staircase.  •  This  result 
appears,  under  the  circumstances,  to  be  most 
unsatisfactory.  I  cannot  help  suspecting  that 
the  soil  in  question  does  not  belong  to  the  plain- 
tiffs.  My  order  will  do  the  plaintiffs  no  real  good 
if  the  defendants  choose,  as  they  may,  6imply  to 
put  the  staircase  2ft.  9in.  further  out  into  the 
roadway,  thus  making  it  to  stand  clear  of  the 
footway  as  it  was  before  the  works  were  com- 
menced. Nor  do  I  see  how  I  can  compel  the 
defendants  to  restore  the  old  line  of  the  kerb  or 
edge  of  the  footway  as  it  existed  at  the  end  of 
1899.  His  Lordship  then  dealt  with  the  costs  of 
the  action,  and  directed  the  operation  of  the 
injunction  to  be  stayed  for  six  months  with 
liberty  to  apply  in  chambers  for  a  further  stay  in 
the  event  of  an  appeal  from  this  decision. 

Solicitor   for   the   plaintiffs,    Charles    Henry 
Mason. 
Solicitor  for  the  defendants,  Percy  Gates. 


KING'S  BENCH  DIVISION. 
Nov.  5  and  6,  1901. 
(Before  Lord  Alvebstonh,  O.J.,  Dabling  and 
Ohannbll,  JJ.) 
Stoddabt  (app.)  v.  Hawks  (resp.).  (a) 
Gaming  and  wagering — Coupon  issued  in  England 
—Money  sent  abroad— Betting  Act  1853  (16  &  17 
Viet.  o.  119),  m.  1, 4 
The  appellant  was  the  owner  of  an  office  in  England 
from  which  a  newspaper  was  issued  containing 
coupons,  and  also  coupons  without  the  paper. 
Those    coupons,  which  related  to  horse-racing 
competitions  which  had  been  held  to  be  illegal  in 
this  country,  were  to  be  filled  up  by  the  competi- 
tors and  sent  with  the  money  to  the  offices  of  the 
appellant  in  Holland. 
Held,  that  the  office  in  England  was  kept  for  the 

nwse  of  money  being  received  by  the  appeU 
,  contrary  to  the  Betting  Act  1858. 
It  is  not  necessary  that    the    money  should  be 
received  at  the  office,  but  if  the  office  forms  part 
of  the  system  whereby  the  money  is  received, 
wherever  it  is  in  fact  received,  that  office  is 
within  the  Act. 
Case    stated   upon   five    summonses    charging 
Joseph  Stoddart,  the  appellant,  that  he  being  the 
owner  of  a  certain  office  or  place  kept  and  used 
the  same  at  various  dates  for  the  purpose  of 
money  or  valuable  things  being  received  by  or  on 
behalf  of  him  as  or  for  the  consideration  for  an 
undertaking  or  promise  to  pay  or  give  thereafter 
on  events  or  contingencies  relating  to  horse  races 
and  football ;  and,  further,  that  he  kept  and  used 
the  same  place  for  the  purpose  of  one  G.  Stoddart 
using  it  for  the  same  purposes. 
The  following  facts  were  proved  or  admitted : — 
On  and   between  the  dates   specified   in  the 
summonses  the  appellant  was  the  owner  of  an 
office  in  the  city  of  London,  and  also  the  regis- 
tered proprietor  of  a  newspaper  called  Sportina 
Luck.    The  office  was  the  principal  office  at  which 

(a)  Reported  by  W.  de  B.  Hsrbbrt,  Esq.,  Barristar-at-Law. 


the  newspaper  was  published  and  the  business 
thereof  conducted. 

Copies  of  the  newspaper  were  put  in  evidence 
at  the  hearing,  as  was  also  one  of  the  posters  of 
the  newspaper. 

The  copies  contained  advertisements  relating 
to  sporting  coupon  competitions,  and  copies  of 
coupons  called  "International  Supplement," 
which  accompanied  the  copies  of  the  newspaper, 
were  also  put  in  evidence. 

The  coupons  were  procurable  at  the  office  bj 
intending  competitors,  either  with  or  separately 
from  the  newspaper,  free  of  charge. 

All  the  coupons  filled  up  and  dispatched  by  the 
competitors,  together  with  the  remittances  accom- 
panying them  were,  in  accordance  with  the  in- 
structions in  the  advertisements  and  coupons, 
addressed  to  Sporting  Luck,  Middelburg, 
Holland,  and  in  one  of  the  issues  of  the  news- 
paper remittances  were  to  be  made  payable  to 
the  appellant,  bat  in  the  subsequent  issues  to  G. 
Stoddart. 

It  was  proved,  however,  that  subsequently  to 
that  issue  remittances  in  the  form  of  postal 
orders  were  sent  in  registered  envelopes  addressed 
to  J.  Stoddart,  Sporting  Luck,  Middelburg, 
Holland,  payable  to  the  appellant,  and  were 
accepted  for  the  competitions  as  well  as  those 
made  payable  and  sent  to  G.  Stoddart  It  was 
further  proved  that  between  the  8th  March  and 
the  3rd  April  1901  the  authorities  at  the  General 
Post  Office  cashed  postal  orders  payable  either  to 
the  appellant  or  to  G.  Stoddart,  and  returned 
from  Holland,  amounting  to  96832.,  and  that 
between  the  28th  Feb.  and  the  3rd  April  there 
were  87,556  of  such  orders.  It  was  alio  proved 
that  English  postal  orders  are  not  payable  in 
Holland,  and  cannot  be  cashed  except  in  this 
country.  Among  the  postal  orders  produced  by 
the  postal  authorities  as  having  been  retained 
for  payment  through  Dutch  bankers  with  whom 
G.  Stoddart  had  an  account  were  numerous 
orders  identified  as  having  been  sent  to  the  appel- 
lant and  G.  Stoddart  for  the  competitions. 

A  copy  of  the  London  Gazette  of  the  19th 
March  1901  was  produced  by  the  prosecution, 
which  contained  an  announcement  of  the  disso- 
lution of  the  partnership  previously  existing 
between  the  appellant  and  his  son  G.  Stoddart,  as 
Turf  accountants  at  Middelburg,  as  from  the  14th 
March  1901. 

It  was  proved  that  G.  Stoddart  was  between 
twenty-one  and  twenty-two  years  of  age,  and  that 
he  had  previously  assisted  the  appellant,  his 
father,  at  10,  Bed  Lion-court,  Fleet-street,  where 
he  also  carried  on  a  betting  business  under  the 
style  of  J.  and  H.  Drew,  being  guaranteed  by  the 
appellant,  his  father. 

It  was  proved  that  the  competitions  for  which 
the  moneys  were  received  were  in  some  cases 
in  respect  of  horse  races  and  in  others  football 
matches,  and  that  they  were  described  in  the 
newspaper  as  Sporting  Luck  contests,  and  that 
the  address  in  Holland  was  given  as  Sporting 
Luck,  Middelburg,  Holland. 

It  was  proved  that  one  of  the  prise-winners 
received  his  prize  by  a  cheque  drawn  by  George 
Stoddart,  and  dated  the  22nd  March  1901,  on  an 
account  in  his  name  at  the  London  and  South- 
Western  Bank,  Fleet-street. 

Upon  the  above  facts  counsel  for  the  appellant 
contended  (1)  that  in  order  to  bring  the  case 
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within  the  Act  it  was  necessary  to  prove  that  the 
appellant  had  kept  or  used  the  office,  10,  Bed 
Lion-court,  Fleet- street,  for  the  purpose  of 
money,  &o.,  being  received  by  the  appellant  at 
that  office;  (2)  that  there  was  no  evident**  that 
the  appellant  kept  the  office  for  the  receipt  of 
money,  Ac.,  by  him  within  the  meaning  of  the 
Act;  (3)  that  the  receipt  of  money,  &c.,  to  be 
within  the  Act  must  be  a  receipt  at  the  time  the 
bet  was  made  and  the  promise  to  pay  given,  or, 
at  all  events,  before  the  events  the  subject  of  the 
competition  had  come  off. 

Counsel  for  the  respondent  contended  (1)  that 
the  sending  of  moneys,  &c.,  to  the  appellant  and 
his  son,  George  Stoddart,  by  the  way  of  Middel- 
burg,  the  bulk  being  in  the  postal  orders  which 
can  only  be  cashed  in  this  country,  was  merely  a 
subterfuge ;  (2)  that  if  the  receipt  of  the  moneys, 
Ac.,  by  the  appellant  or  any  person  acting  on  his 
behalf  had  not  been  proved,  the  real  gist  of  the 
offence  created  by  the  statute  is  the  opening  and 
keeping  of  a  house  (as  advertised  in  Sporting 
Luck  and  the  coupons)  for  the  purposes  which  it 
forbids. 

The  following  reported  cases  were  referred  to : 
Bowes  v.  Fenwich  (L.  Bep.  9  0.  P.  339),  Cox  v. 
Andrews  (12  Q.  B.  Div.  126),  Reg.  v.  Brown  (1895) 
1  Q.  B.  119),  and  Davie  v.  Stephenson  (62  L.  T. 
Bep.  436). 

The  magistrate  found  as  a  fact  that  George 
Stoddart  was  acting  at  Middelburg  as  the  agent 
for  or  as  jointly  interested  with  the  appellant  in 
the  receipt  of  moneys,  &c.,  posted  to  Middelburg 
as  described.  He  also  found  that  the  appellant  in 
fact  had  himself  received  some  of  the  postal 
orders,  and  he  held  that  the  office,  10,  Bed  Lion- 
court*  Fleet-street,  had  been  opened  and  kept  for 
the  purpose  of  money,  &c.,  being  received,  con- 
trary to  16  &  17  Vict.  c.  119. 

He  accordingly  convicted  the  appellant  upon 
each  of  the  five  summonses. 

By  the  Betting  Act  1853  (16  &  17  Vict.  c.  119), 
8.1: 

No  house,  offioe,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purposes  of  the  owner, 
occupier,  or  keeper  thereof  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or  acting 
for  or  on  behalf  of  such  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having  the 
oare  or  management  or  in  any  manner  conducting  the 
business  thereof,  betting  with  persons  resorting  thereto, 
or  for  the  purpose  of  any  money  or  valuable  thing  as 
aforesaid  as  or  for  the  consideration  for  any  assurance, 
undertaking,  promise,  or  agreement,  express  or  implied, 
to  pay  or  give  thereafter  any  money  or  valuable  thing 
on  any  event  or  contingency  of  or  relating  to  any  horse 
race,  or  other  race,  fight,  game,  sport,  or  exercise,  or  as 
for  the  consideration  for  scouring  the  paying  or  giving 
by  some  other  person  of  any  money  or  valuable  thing 
os  any  suoh  event  or  contingency  as  aforesaid,  and  every 
bouse,  offioe,  or  room,  or  other  place  opened,  kept,  or 
used  for  the  purposes  aforesaid  or  any  of  them  is 
hereby  declared  to  be  a  common  nuisanoe  and  oontrary 
to  lair. 

And  by  sect.  4 : 

Any  person  being  the  owner  or  occupier  of  any  house, 
offioe,  room,  or  place  opened,  kept,  or  used  for  the  pur- 
pose aforesaid  or  either  of  them,  or  any  person  acting 
for  or  on  the  behalf  of  any  suoh  owner  or  oooupier,  or 
sny  person  having  the  care  or  management  or  in  any 
nsnner  assisting  in  conducting  the  business  thereof,  who 
■ball  receive  directly  or  indirectly  any  money  or  valuable 
thing  as  a  deposit  on  any  bet  on  condition  of  paying  a 


sum  of  money  or  other  valuable  thing  on  the  happening 
of  any  event  or  contingency  of  or  relating  to  a  horse  race  or 
any  other  race,  or  any  fight,  game,  or  sport  or  exercise,  or 
as  or  for  the  consideration  for  any  assurance,  undertaking, 
promise,  or  agreement,  express  or  implied,  to  pay  or  give 
thereafter  any  valuable  thing  on  any  suoh  event  or  oon- 
tingenoy,  and  any  person  giving  any  acknowledgment, 
note,  security,  or  draft  on  the  receipt  of  any  money  or 
valuable  thing  so  paid  or  given  as  aforesaid  purporting 
or  intended  to  entitle  the  bearer  or  any  other 
person  to  reoeive  any  money  or  valuable  thing  on  the 
happening  of  any  suoh  event  or  contingency  as  afore- 
said, shall  upon  summary  conviction  thereof  before  two 
justices  of  the  peace  forfeit  and  pay  suoh  penalty  not 
exceeding  fifty  pounds  as  shall  be  adjudged  by  suoh 
justices,  and  may  be  further  adjudged  by  suoh  justices 
to  pay  suoh  costs  attending  suoh  oonviction  as  to  the 
said  justices  shall  seem  reasonable,  and  on  the  nonpay- 
ment of  suoh  penalty  and  costs  or  in  the  first  instance, 
if  to  suoh  justices  it  shall  seem  fit,  may  be  committed  to 
the  common  gaol  or  house  of  correction  with  or  without 
hard  labour  for  any  time  not  exceeding  three  calendar 
months. 

Lord  Coleridge,  K.O.  (M.  Shearman  and  Stut- 
field  with  him)  for  the  appellant. — No  money  was 
received  in  the  house.  All  that  was  done  in  this 
country  was  to  issue  the»  coupons  without  charge. 
It  is  necessary  for  the  prosecution  to  show  that 
the  house  was  kept  for  the  purpose  of  money 
being  received,  or  that  money  was  in  fact  actually 
received.  The  receiving  cannot  be  a  continuing 
act.  That  is  clearly  shown  by  the  case  of  Davis 
v.  Stephenson  (62  L.  T.  Bep.  436 ;  17  Cox  0.  0. 
73;  24  Q.  B.  Div.  529),  where  the  defendant,  who 
kept  a  licensed  house,  allowed  a  person  who  made 
bets  near  it  to  deposit  in  the  house  the  money 
received  by  him,  such  money  being  received  by 
him  outside  the  house.  It  was  there  held  that  a 
conviction  could  not  be  upheld  for  permitting  the 
house  to  be  used  for  the  purpose  of  money  being 
received  by  way  of  betting.  It  was  also  held  in 
Bradford  v.  Dawson  (76  L.  T.  Bep.  54;  18  Cox 
CO.  473;  (1897)  1  Q.  B.  307)  that  a  person  who 
uses  a  house  for  paying  bets  which  he  has  pre- 
viously made  elsewhere  does  not  commit  an  offence 
under  sect.  3  of  the  Betting  Act  1853.  Cox  v. 
Andrews  (12  Q.  B.  Div.  126  ;  53  L.  J.  34>  M.  C.) 
decided  that  the  Betting  Act  1874  is  confined  to 
bets  mentioned  in  the  Act  of  1853 — that  is,  bets 
made  in  any  house,  Ac.,  kept  for  betting — and  so 
does  not  apply  to  advertisements  offering  infor- 
mation for  the  purpose  of  bets  not  made  in  any 
house,  Ac.  Mathew,  J.'s  judgment  in  the  Law 
Journal  report  is  not  in  the  same  words  as  in  the 
Law  Reports,  but  it  is  in  my  favour.  Phillimore,  J. 
in  Stoddart  v.  Argus  Printing  Company  Limited 
confirms  the  opinions  of  Lord  Coleridge  and  Lord 
Esher  in  Davis  v.  Stephenson  and  Mathew,  J.  in 
Cox  v.  Andrews  that  the  office  aimed  at  is  the 
offioe  where  money  is  received.  The  judgment  of 
Lord  James  of  Hereford  in  Powell  v.  Kempton 
Park  Racecourse  Company  (80  L.  T.  Bep.  538; 
(1899)  A.  C.  143),  at  p.  191,  as  to  the  origin  and 
scope  of  the  Act  shows  that  the  preamble  should 
be  looked  at  to  see  what  is  meant  by  the  sections. 
The  receipt  mentioned  in  sect.  1  of  the  Act  of 
1853  means  a  receipt  in  this  country,  and  the 
receipt  in  sect.  4  of  that  Act  must  be  the  same 
kind  of  receipt — namely,  in  this  country.  A 
receipt  in  Holland  is  not  sufficient.  [Lord 
Alvbrotone,  O.J. — But  the  payment  of  the 
winner  was  in  this  country.]  Yes;  but  the 
offence  is  not  payment,  but  receipt. 
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Avory,  K.C.  (Mackay  with  him)  for  the  respon- 
dent. —  The  offenoe  created  is  monej  being 
received  by  or  on  behalf  of  the  owner.  If  the 
house  is  used  for  the  purpose  of  money  ultimately 
getting  into  the  hands  of  the  owner  of  such 
house,  then  that  is  within  the  words  of  and  the 
mischief  aimed  at  by  the  statute.  It  does  not 
matter  that  the  money  comes  by  a  circuitous 
route.  [Lord  Alvbrstonb,  O.J. — I  think  vou 
must  go  further  and  say  that  it  does  not  matter 
whether  the  money  ever  comes  back  at  all.]  The 
contention  of  the  other  side  is  that  the  words 
"  received,,  in  the  house  "  must  be  read  as  in  the 
Act.  In  Davis  v.  Stephenson  the  publican  was 
charged  with  allowing  his  house  to  oe  used  for  a 
purpose  contrary  to  the  Betting  Act,  and  the 
court  held  that  there  was  no  evidence  that  he 
allowed  his  house  to  be  so  used.  The  whole  ques- 
tion in  Com  v.  Andrews  was  whether  an  advertise- 
ment in  a  newspaper  that  a  correspondent  would* 
five  tips  was  an  offenoe  against  the  Betting  Act 
874    He  referred  to 

R.  v.  Worton,  72  L.  T.  Rep.  29 ;  18Cox  C.  C.  70; 
(1895)  1  Q.  B.  227. 

The  first  part  of  sect.  1  of  the  Act  of  1853  reauires 
physical  resort,  but  under*  the  second  part  all  that 
is  necessary  is  that  the  house,  Ac.,  is  used  for  the 
purpose  of  enabling  money  to  be  received.  He 
referred  to 

Stoddart  v.  Argus  Printing  Company  (sup,). 
Lord  Coleridge,  K.O.  in  reply. — The  purpose 
for  which  the  house  is  kept  must  be  illegal,  but 
keeping  a  house  abroad  for  the  purpose  of  making 
bets  is  not  illegal.    He  referred  to 

Moons*  v.  Persian  Investment  Corporation,  62  L.  T. 
Bep.  894;  44  Oh.  Div.  806. 

Lord  Alvbratonh,  0.  J.— Notwithstanding  the 
very  able  argument  of  Lord  Coleridge,  and  with 
the  assistance  of  the  equally  able  argument  of 
Mr.  Avory,  we  are  of  opinion  that  this  conviction 
ought  to  be  affirmed.  I  adopt,  not  only  am  I 
bound  by  it,  but  I  agree  entirely  with,  the  view  of 
the  object  of  the  Act  expressed  by  Lord  James  of 
Hereford  in  the  House  of  Lords  in  Powell  v.  Kemp- 
ion  Park  Racecourse  Company  (80  L.  T.  Rep.  538 ; 
(1899)  A.  0.  148),  and  if  it  is  taken  to  be,  as  un- 
doubtedly it  is,  at  any  rate  for  our  purpose,  a  true 
exposition  of  the  objects  of  the  Act,  no  one  can 
have  the  least  doubt  that  this  particular  trans- 
action is  within  the  mischief  aimed  at.  It  is  only 
fair  to  say  that  Lord  Coleridge  in  his  argument 
did  not  attempt  to  say  it  was  not,  but  he  said, 
I  think  quite  correctly,  vou  must  find  some 
language  in  the  Act  of  Parliament  which  without 
undue  straining,  without  construing  it  otherwise 
than  the  natural  meaning  of  language,  would 
enable  you  to  do  so,  in  case  of  doubt  referring  to 
the  preamble  in  construing  the  Act.  I  think  it 
right  that  I  should  say  what  I  understand  the 
material  part  of  the  statute  to  be.  This  defen- 
dant is  charged  under  the  second  part  of  the 
statute  that  he  has  kept  a  place,  or  had  care  or 
management  of  a  place,  for  the  purpose  of 
money  being  received  by  and  on  behalf  of  such 
person  s  for  illegal  consideration — namely,  betting 
consideration.  The  facts,  as  I  understand  them 
to  be,  are  these :  The  present  defendant  does 
carry  on  some  business  in  Red  Lion-court  and  he 
occupies  it,  and  from  that  place  Sportina  Luck  is, 
I  presume,  published.  I  have  not  looked'to  see  if 
it  is  the  registered  office.    At  any  rate,  from  that 


place  are  issued,  and  people  can  get  by  going 
there,  the  coupons  without  which  the  defendant 
cannot  for  this  purpose,  or  would  not  for  this 
purpose,  receive  any  of  the  money  at  all.  I  am 
not  going  to  say,  of  course,  for  the  purposes  of 
to-day,  that  there  is  any  evidence  of  resorting  by 
persons  who  went  there  to  get  coupons,  because 
the  defendant  is  not  charged  under  that  section, 
and  we  are  not  considering  that.  It  seems 
to  me  that  the  statute  is  not  to  be  con- 
fined to  the  money  being  received  upon  the 
place.  I  think,  having  regard  to  the  judgment 
in  Powell  v.  Kempton  Fork  Racecourse  Company 
{sup.)  in  the  House  of  Lords,  we  ought  to  say 
the  main  substantial  offenoe  intended  to  be  hit  at 
by  the  statute  is  keeping  a  place  for  the  purpose 
of  the  owner  or  proprietor  of  that  place  receiving 
the  money,  and  it  would  defeat  the  obvious 
intention  of  the  Legislature  if  we  were  to  add  to 
the  words  "for  the  purpose  of  the  money  or 
valuable  thing  being  received,"  the  words  "  being 
received  at  that  place."  And  I  do  not  think  I 
could  put  a  better  illustration  than  was  put  by 
Mr.  Avory  in  argument  If  the  whole  trans- 
action had  been  carried  on  at  Red  Lion-court  by 
the  issue  of  coupons,  when  the  coupon  had  bean 
delivered  to  men  there  with  a  notice  on  them  or 
a  verbal  intimation,  "  Do  not  pay  the  money  to 
me ;  be  good  enough  to  pay  it  at  the  bank  round 
the  corner/'  then,  it  seems  to  me,  if  the  argument 
of  Lord  Coleridge  is  true,  the  proprietor  of  this 
particular  place  would  not  be  within  the  section. 
Taking  the  view  that  I  do  of  the  facts,  it 
was  a  necessary  part  of  the  system  such  as  was 
being  carried  on  there  at  the  office  at  which  the 
coupons  were  issued,  and  formed  a  necessary  part 
of  the  business  and  system  which  is  being  carried 
on — namely,  that  this  gentleman,  Mr.  Stoddart, 
was  to  receive  money.  On  the  construction  of 
the  section,  I  am  clearly  of  opinion  that  there  is 
evidence  upon  which  the  magistrate  could  convict. 
I  wish  to  say  one  or  two  words  on  the  authorities, 
because  if  there  is  a  decision  against  the  view,  as 
I  take  it,  we  might  not  be  bound  by  it,  but  we 
should  have  to  consider  whether  we  should  not 
have  to  take  further  steps  to  have  it  reviewed. 
As  I  read  the  judgment  in  Davis  v.  Stephenson 
(62  L.  T.  Rep.  436 ;  17  Cox  C.  C.  73 ;  24  Q.  B. 
Div.  529)  it  is  certainly  not  an  authority  against 
us.  There  the  innkeeper  was  charged,  and  what 
was  done  in  that  case  was  that  the  betting  man 
who  collected  his  money  had  gone  to  the  house 
where  he  kept  his  accounts  and  where  the  money 
had  been  sent  by  a  messenger  or  someone  on  his 
behalf.  Now  it  is,  of  course,  to  be  observed  that 
the  charge  was  not  against  the  person  who  was 
carrying  on  the  business  of  betting,  but  against 
the  Keeper  of  the  house.  It  seems  to  me  that 
the  principle  which  I  have  endeavoured  to 
law  down  upon  the  construction  of  the  sta- 
tute is  that  the  court  must  be  satisfied  that 
the  defendant  has  permitted  his  house  to  be 
used  for  the  purpose  of  receiving  the  money. 
I  have  looked  again,  in  oonsequenoe  of  what  was 
properly  pressed  upon  us  by  [Lord  Coleridge,  at 
the  fuller  report  of  the  judgment  of  Lord 
Coleridge,  C.J.  in  the  Law  Times  Reports,  and 
I  think  the  submission  is  on  the  very  lines  I  have 
been  indicating,  because  the  words  are, "  Now, 
Mr.  Poland  has  stated — and  his  case  fails  unless 
he  can  show  that  it  was  so — that  Hicks  received 
the  money  in  the  house  of  Davis  and  that  Davis 
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suffered  his  house  to  be  used  for  the  purpose  of 
Hicks  receiving  his  money  therein,  and  Mr. 
Poland  admits  that,  unless  the  facts  of  the  case 
will  make  out  that  conclusion,  in  point  of  law 
this  conviction  is  bad."  I  point  ont  it  is  not  the 
mere  receipt  cr  kindling  of  the  money  in  the 
house  of  Davis,  but  that  Davis  suffered  his  house 
to  be  used  for  the  purpose  of  Hicks  receiving  the 
money  therein,  and  if  you  look  at  the  shorter 
judgment  in  the  Law  Reports,  where  it  is  much 
condensed,  you  read :  "  After  having  received  the 
money  he  sent  it  into  the  tavern  by  a  messenger 
by  an  arrangement  with  the  defendant,  and  there 
he  resumed  possession  of  it;  but  there  is  no  pre- 
tence for  saying  that  he  received  it  in  the  tavern.' 
If  I  am  iright,  the  broad  test  which  I  have 
endeavoured  to  lay  down  with  regard  to  the 
mischief  aimed  at  in  the  section  is  obvious.  The 
mere  permission  by  a  third  person  that  the  house 
may  be  used  by  a  bookmaker  to  make  up  his 
accounts  and  handle  his  money  after  the  money 
bad  been  received  would  be  no  essential  part  of 
the  system  whereby  the  bookmaker  or  the  betting 
man  was  enabled  to  get  hold  of  the  money.  In 
other  words,  it  would  not  be  for  the  purpose  of 
money  being  received,  because,  if  we  look  at  the 
case  of  Cox  v.  Andrews  (12  Q.  B.  Div.  126 ;  53 
L.  J.  34,  M.  0.) — it  is  strange  that  there  again 
is  a  variation  in  the  two  reports — in  the  Law 
Journal  report  Mathew,  J.  does  seem  to  use  the 
words:  "Oockburn's  Act  was  directed  to  sup- 
pressing betting  houses,  as  appears  from  the 
preamble,  and  the  keeping  of  such  houses  and 
receiving  money  in  advance  in  them  is  prohibited." 
It  is  perfectly  obvious  that  what  my  learned 
brother  Mathew  was  deciding  was  not  necessary 
for  the  purposes  of  the  case,  but  perhaps,  again, 
it  is  not  unimportant.  That  was  one  of  the 
objects  which  the  Act  was  intended  to  hit,  but 
yon  will  notice  the  words  "  receiving  money  in 
advance  in  them  "  is  not  in  the  judgment  in  the 
Law  Reports,  but  the  particular  passage  is  con- 
siderably altered  in  one  sense.  "The  Betting 
Act  1853  was  intended  to  suppress  betting  houses, 
and  it  prohibits  the  use  of  any  house,  office,  room, 
or  other  place  opened,  kept,  or  used  for  the  purpose 
of  betting,  and  imposes  a  penalty  on  the  person 
who  keeps  such  a  house."  That  is  the  correspond- 
ing passage.  Of  course,  what  my  learned  brother 
Mathew  says  is  quite  true  with  regard  to  one  of 
the  matters  which  was  intended  to  be  stopped  by 
this  Act  I  do  not  think  anyone  can  suggest,  at 
any  rate  I  do  not  think  we  ought  to  hold,  that  it 
is  an  exhaustive  statement  and  that  the  words 
there  are  an  authority  that  unless  the  money  was 
actually  received  in  the  house,  although  the  house 
is  necessary  on  the  facts  for  the  purpose  of  the 
receipt  of  money,  no  offence  has  been  committed. 
The  other  authorities  which  have  been  cited  to 
us  do  not  bear  directly  upon  the  point.  I  am 
dad  to  be  able  to  come  to  this  conclusion,  though 
I  do  not  say  it  is  a  case  that  is  absolutely  plain. 
That  it  is  a  system  within  the  mischief  of  the  Act, 
by  which  great  mischief  and  irreparable  mischief 
is  done,  is  obvious  from  the  facts  stated  in  this  case. 
Coining  to  the  conclusion,  as  I  do,  that  the  main 
offence  intended  to  be  struck  at  is  the  keeping  of 
a  p lace,  localising  a  business,  to  enable  the  pro- 
prietor of  that  place  of  business  to  receive  the 
money,  I  am  of  opinion  that  the  magistrate  came 
to  a  right  conclusion,  and  that  this  conviction 
must  be  affirmed. 


Da&ling,  J. — I  am  of  the  same  opinion.  The 
words  of  the  Act  are :  "  Using  this  place  for  the 
purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  such  owner  " ;  and  the 
contention  of  the  appellant  is  that  it  is  not  for- 
bidden to  do  what  he  does,  because  he  does  not 
receive  the  money  in  that  house,  nor  indeed  in 
England.  Has  he  done  so?  He  has  been  convicted, 
in  my  opinion  rightly,  and  has  not  evaded  the 
statute,  and  it  is  admitted  by  Lord  Coleridge  him- 
self that  what  the  appellant  does  is  really  within 
the  mischief  aimed  at  by  the  Act.  If  i£  had  been 
pointed  out  to  the  Legislature  that  anybody  would 
ingeniously  contrive  to  do  what  the  appellant 
has  done,  they  would  have  used  other  words  to 
prevent  it,  and  therefore  Lord  Coleridge  calls  this 
a  casus  omissus.  I  do  not  think  it  is.  I  think  the 
words  are  wide  enough.  They  do  not  say  the 
money  must  be  received  in  the  house.  Lord 
Coleridge  has  been  able  to  quote  one  or  two 
passages  from  which  it  might  be  supposed  that 
some  of  the  learned  judges  have  thought  it  ought 
to  be  received  in  the  house.  I  do  not  think  so.  I 
do  not  think  they  were  saying  so  as  a  part  of 
their  decisions,  at  all  events.  But  these  words  are 
not  in  the  statute.  Why  should  we  read  them  in  P 
I  have  heard  no  reason  why  we  ought  to  construe 
this  statute  to  make  betting  easier,  and  it  is 
notorious  that  the  amount  of  harm  which  is  done 
in  this  country  by  betting  among  such  people  as 
this  and  of  this  character  is  enormous.  The 
amount  of  crime  to  which  it  leads,  no  judge  can 
go  on  assize  without  knowing — robbery  of  em- 
ployers and  all  kinds  of  things.  With  all  these 
facts  staring  us  in  the  face,  why  should  we  out 
down  the  statute  and  read  into  it  words  which  the 
Legislature  has  not  put  there,  and  which,  if  they 
were  put  there,  would  narrow  down  the  meaning 
of  the  statute  P  I  look  at  what  the  appellant 
himself  says  in  this  paper,  and  I  think  he  is  under 
a  misapprehension  as  to  what  is  the  value  of  the 
scheme  he  contrived  or  had  contrived  for  him. 
He  says,  bear  in  mind,  that  the  competitions  as 
at  present  conducted  in  Holland  are  still  legal  in 
Middelburg,  Holland,  and  I  suppose  he  was  of 
opinion  that  they  were  legal  in  this  country. 
But  the  mistake  into  which  he  has  fallen  seems 
to  me  to  be  this:  the  competitions  are  not  con- 
ducted in  Holland;  they  are  not  exclusively  in 
Holland — part  of  the  competition  is  conducted 
here.  What  is  done  here  is,  a  person  desiring  to 
make  a  bet  goes  to  this  house  and  gets  coupons. 
He  gets  coupons,  as  stated  in  this  case,  either 
with  the  paper  Sporting  Luck  or  without  it 
When  he  gets  the  coupon  he  sends  the  money. 
To  whom  was  the  coupon  so  sent  P  He  receives  a 
prize,  if  he  wins,  here  in  England  as  the  result  of 
the  contest.  How  can  that  be  called  a  competi- 
tion conducted  in  Holland  P  If  the  question  arose 
in  Holland  he  might  very  well  argue  that  the 
competition  is  conducted  in  England.  At  all 
events  part  of  it  is.  What  is  done  in  England  P 
The  contest  could  not  be  conducted  at  all  without 
the  coupon,  for  it  would  be  no  good  to  pay  the 
money  in  Holland  if  you  had  not  got  the  coupon, 
and  the  coupon  is  obtained  in  England  and  the 
prize  is  obtained  in  England.  What  is  the 
interest  of  a  man  who  bets  unless  it  is  to  get  the 
nrize  P  And  the  prize  is  obtained  in  England. 
It  appears  to  me  what  was  done  in  the  defendant's 
house  in  London  was  an  essential  and  necessary 
part  of  the  contest.    It  was  a  thing  sine  qud  non 
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and  when  I  came  to  that  conclusion  it  seems  to  me 
the  contest — at  least  a  great  part  of  it— a  neces- 
sary part  of  it — the  only  interesting  part  of  it  to 
the  English  bettor — is  conducted,  not  in  Holland, 
but  here,  and  it  is  conducted  in  the  house  of  the 
appellant  here.  That  being  so,  it  seems  to  me 
that,  wherever  the  money  may  reach  him,  he  does 
UBe  this  bouse  for  the  purpose  of  money  or 
valuable  things  being  received  by  or  on  behalf  of 
him,  the  owner  of  the  house,  and  those  are  the 
words  of  the  statute,  and  he  is  within  them. 
Therefore,  it  seems  to  me,  the  plain  language  of 
the  statute  warrants  us  in  affirming  his  convic- 
tion, and  there  can  be  certainly  no  reason  of 
public  policy  why  we  should  not  give  to  the  words 
their  proper  meaning. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
do  not  think  it  throws  much  light  on  the  matter 
to  consider  whether  or  not  the  defendant,  the 
present  appellant  here,  is  avoiding  the  statute.  The 
question  we  have  to  consider  is  whether  the  thing 
he  has  been  doing  is  a  thing  forbidden  by  the 
statute.  If  it  is  not,  he  is  entitled  to  do  it.  We  all 
know  that  his  object  was  to  get  this  money.  The 
question  we  have  to  consider  is  whether  it  is 
forbidden  by  statute  for  him  to  get  it  in  the  way 
he  is  doing.  Now,  what  is  forbidden  by  the  statute 
is  the  use  of  a  place  or  office  (we  need  not  discuss 
the  word  "  place,"  "  office  "  is  sufficient  for  the  pur- 
pose) for  certain  purposes.  One  purpose  is  betting 
with  certain  persons  resorting  to  the  place.  We 
are  not  concerned  with  that  now.  The  second 
branch  is  one  we  are  concerned  with — namely, 
using  it  for  the  purpose  of  any  money  being 
received,  and  so  on.  The  statute  has  been  very 
much  considered  in  the  House  of  Lords  in  the 
case  of  Powell  v.  Kempton  Park  Racecourse  Com- 
pany (sup.),  and  although  that  case  related  to  a 
different  branch  of  the  section — the  first  branch, 
and  not  the  second,  with  which  we  have  now  to 
deal — the  greater  part  of  the  judgment  has  a  great 
bearing,  as  it  seems  to  me,  on  the  case  before  us, 
and  it  was  pointed  out,  as  Lord  Coleridge  has 
drawn  our  attention  to  it,  particularly  by  Lord 
James,  that  what  was  forbidden  was  not  certain 
businesses  or  occupations,  or  things  of  that  sort, 
but  the  localisation  of  them.  The  object  was  to 
put  down  betting  houses,  and  to  get  rid  of  the 
temptations  to  indulge  in  those  practices  which 
the  establishment  of  offices  and  houses  held  out. 
As  is  so  neatly  and  pithily  expressed,  it  was  the 
localisation  of  the  business  that  was  the  thing 
intended  to  be  forbidden.  Now,  this  business,  if  I 
may  call  it  so — that  is,  the  coupon  system — has 
been  decided  in  Beg  v.  Stoddart  (83  L.  T.  Eep. 
538;  (1901)  1  E.  B.  177)  to  come  within  the  words 
of  the  second  branch  of  the  statute.  That  is  to 
say,  that  this  system  is  a  system  of  receiving 
money  by  the  owner  or  the  occupier  of  the  pre- 
mises as  and  for  the  consideration  of  a  promise  to 
pav  and  give  hereafter  money  or  other  valuable 
things.  That  is  what  was  held  in  Beg.  v.  Stoddart 
(sup.),  and  it  was  so  held,  of  course,  without  much 
doubt  or  difficulty,  it  being,  as  the  law  seemed  to 
me,  quite  clear  upon  the  plain  words  of  the 
statute.  But  that  does  not  necessarily  conclude 
the  matter  as  to  whether  or  not  the  case 
comes  within  either  one  or  the  other  of 
the  clauses  of  this  statute,  because  what  has 
got  to  be  seen  is,  Is  this  business — the  coupon 
system,  which  in  itself  is  not  illegal  any  more  than 
ready-money  betting  is  made  illegal — localised 


by  this  system  P  What  is  done  here  is  that  there 
is  an  office  in  this  country  from  which  is  issued 
the  paper,  and  an  appendix  to  it  called  the  coupon 
and  an  "International  Supplement."  Those  are 
issued  here.  In  my  judgment  those  documents 
are  an  essential  part  of  the  system,  for  without 
those  documents  the  money  cannot  be  received. 
Those  coupons  are  filled  up,  and  with  them  is 
sent  oertain  money.  Now,  is  it  or  is  it  not  neces- 
sary that  the  actual  receipt  of  the  money  should 
take  place  in  the  house  or  office  P  What  is  for- 
bidden is  the  use  of  the  house  for  the  purpose— 
the  purpose  for  which  the  house  is  used  is  the 
expression.  Is  not  this  house  used  for  the  purpose 
of  receiving  money  when  there  was  done  in  it 
the  one  thing  which  is  the  commencement  of 
the  whole  rather  complicated  transaction  result- 
ing in  the  receipt  of  the  money  P  It  seems  to 
me  that  it  is,  and  I  think  that  the  case  to  which 
I  referred  in  the  course  of  the  argument  is  pre- 
cisely analogous  to  this — namely,  the  case  in 
which  it  has  been  decided  (or  rather  the  cases, 
for  it  is  not  only  one,  it  is  the  interpretation  of 
the  previous  cases)  that  the  provision  against 
keeping  open  a  public-house  for  the  sale  of  intoxi- 
cating liquor  during  oertain  prohibited  hours  is 
infringed  when  there  takes  place  within  the 
prohibited  hours  any  material  part  of  the 
transaction  of  sale,  and  that  it  is  not  confined  to 
the  particular  moment  of  time  when  the  property 
in  the  thing  passes.  I  think  that  is  precisely 
analogous  to  this.  Here  a  material  part  of  the 
whole  complicated  transaction  of  the  receipt  of 
money  through  these  papers  takes  place  in  this 
house,  and  the  house  is  kept  for  that  particular 
purpose  and  for  nothing  else.  I  cannot  help 
seeing  that  that  is  so,  and  it  seems  to  me  that 
the  case  which  decides  that  after  the  money  has 
been  received,  subsequent  dealing  with  the 
money  cannot  be  considered  a  continuing 
receipt,  really  has  nothing  to  do  with  the 
matter.  I  quite  agree  that  there  are  phrases  in 
one  case  and  in  the  other  oases  which,  if  they 
are  taken  literally  and  without  regard  to  the 
circumstances  under  which  they  are  used  and 
the  facts  to  which  they  are  applied,  might  he 
considered  as  a  decision  that  the  money  most 
be  received  in  the  house.  I  see  no  reason  for 
that  holding,  and  I  do  not  think  the  words  of  the 
statute  say  so.  The  statute  forbids  the  house  to 
be  used  lor  certain  purposes.  It  is  perhaps  an 
object  for  which  it  is  being  used  rather  than  a 
particular  portion  of  the  transaction  which  took 
place  there.  I  agree,  therefore,  that  this  appeal 
must  be  dismissed  and  the  conviction  confirmed. 

Appeal  dismissed. 
Solicitors:   Le  Brassewr  and  Oakley;  MaUrin 
and  Co. 
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Nov.  6  and  7, 1901. 

(Before  Lord  Alyerstonb,  C.J.,  Darling  and 
Ohannell,  JJ.) 

Masters  (app.)  v.  Fbasbb  (reap.),  (a) 
Landlord  and  tenant — Exemption  from  distress — 
Machine  on  hire-purchase  agreement — Law  of 
Distress  Amendment  Act  1888  (51  &  52  Vict. 
&  21),  s.  4e— Estoppel — Substitution  of  com- 
plainant in  summons. 

A  sewing  machine  in  the  possession  of  a  tenant 
under  a  hire-purchase  agreement,  and  used  by 
the  tenant* s  wife  to  support  the  family,  is  exempt 
from  distress,  under  sect.  4  of  the  Law  of  Distress 
Amendment  Act  1888,  as  a  tool  and  implement 
of  the  trade  of  such  tenant. 
Upon  a  distraint  being  made  upon  such  a  sewing 
machine,  and  a  man  being  put  in  possession,  a 
letter  was  written  to  the  landlord :  "  I  hereby 
request  you  to  remove  the  sewing  machine  and 
other  goods  you  have  distrained  on  my  premises.*9 
Held,  that  this  did  not  estop  the  respondent  from 
raising  the  question  whether  the  machine  could 
be  distrained  upon  at  all. 
Semble,  that  although  the  husband  was  the  tenant 
and  the  hirer,  the  proceedings  could  be  main- 
tained by  the  wife,  but  that  in  any  case  the  pro- 
ceedings could  be  put  right,  either  by  having 
fresh  proceedings  or  substituting  the  husband 
for  the  wife  as  complainant. 
Gasb  stated  upon  a  complaint  laid  by  the  respon- 
dent against  the  appellant  for  the  recovery  of  a 
sewing  machine  which  had  been  distrained  upon 
by  the  appellant. 
The  material  facts  were  as  follows : — 
The  respondent  lived  with  her  husband,  John 
Alfred  Fraser,  an  iron  foundry  moulder,  and  their 
children,  at  a  small  dwelling-house  rented  by  him 
at  4*.  a  week.    He  being  in  arrear  with  his  rent 
and  much  out  of  work,  the  respondent,  to  help  to 
maintain  the  household  by  sewing,  obtained,  on 
the  let  April  1901,  from  the  Singer  Manufacturing 
Company,  a   sewing   machine,  she   haying  pre- 
viously worked  by   hand  and  needing  to  work 
more  rapidly. 

The  machine  was  obtained  upon  a  hire-purchase 
agreement  made  in  the  form  of  the  agreement  in 
Selby  y.  Matthews  (72  L.  T.  Rep.  841)  and 
between  the  Singer  Manufacturing  Company  and 
the  respondent's  husband. 

The  sewing  machine  was  thenceforth  until  the 
distraint  used  by  the  respondent  at  the  dwelling- 
house  in  sewing  for  neighbours,  from  whom  sne 
obtained  employment,  and  also  in  making  cloth- 
ing for  herself  and  family.  By  these  means  she 
helped  to  support  the  family. 

On  the  18th  April  1901  the  appellant,  a  certifi- 
cated bailiff  for  levying  distress,  levied  at  the 
dwelling-house  on  behalf  of  the  landlord  a  distress 
for  22.  11a.,  the  rent  then  in  arrear  and  owing 
therefor  to  the  landlord,  and  under  such  distress 
took  (inter  alia)  the  sewing  machine,  thereby 
depriving  the  respondent  and  her  husband  of  the 
use  of  it. 

On  making  such  distress  the  appellant  left  a 
man  at  the  dwelling  in  possession  of  the  sewing 
machine  and  other  goods  distrained,  who  so 
remained  in  possession  until  the  22nd  of  the 
same  month,  on  which  day  the  respondent  called 
at  the  office  of  Mr.  H.  £.  Porter  (the  appellant's 
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principal)  (her  husband  remaining  outside)  and 
askpd  the  appellant  to  take  the  man  out  of  posses- 
sion. The  appellant  said  he  could  only  do  so  upon 
having  a  request  to  remove  the  goods.  He  there- 
upon wrote  a  letter  as  follows : 

To  Henry  E.  Porter.  April  22nd  1901.  Dear  Sir,— 
I  hereby  request  you  to  remove  the  sewing  machine  and 
other  goods  you  have  distrained  at  my  premises,  No.  5, 
Brunswick-retreat. 

Which  request  the  respondent  then  signed  in  the 
name  of  her  husband. 

The  appellant  thereupon  removed  the  goods 
(including  the  sewing  machine)  and  withdrew  the 
man  in  possession. 

On  the  Dart  of  the  appellant  it  was  contended : 
(a)  That  the  sewing  machine  was  not  a  tool  or 
implement  of  trade  of  John  Alfred  Fraser,  the 
tenant  within  the  meaning  of  the  Oounty  Courts 
Act  1888,  s.  147,  and  therefore  was  not  exempt 
from  distress  under  sect.  4  of  the  Law  of  Distress 
Amendment  Act  1888  ;  (6)  that  the  respondent 
was  not  competent  to  make  the  complaint,  since 
she  had  proved  no  title  to  the  property  in  or 
custody  of  the  machine;  (c)  That  the  letter  or 
request  of  the  22nd  April  was  an  authority  to  the 
appellant  to  remove  the  sewing  machine,  and  a 
ratification  of  the  distraint  upon  it. 

The  justices,  upon  the  facts  before  them,  held 
that  at  the  time  of  the  distress  the  sewing  machine 
was  an  implement  of  trade  of  John  Alfred  Fraser, 
and  exempt  from  distress  under  seot.  4  of  the 
Law  of  Distress  Amendment  Act  1888:  (see 
Churchward  v.  Johnson,  54  J.  P.  326,  and  Jones9 
Sewing  Machine  Manufacturing  Company  v. 
Porter,  61  J.  P.  378). 

They  also  considered  that  the  respondent,  who 
by  the  distress  was  deprived  of  the  nse  of  the 
sewing  machine,  was  competent  to  make  the  com- 
plaint, under  sect  4  of  the  Law  of  Distress  Amend- 
ment Act  1895  (58  &  59  Vict.  c.  24),  but  they 
offered  to  add  the  respondent's  husband  as  a 
complainant  and  to  adjourn  the  hearing  if  the 
appellants  solicitor  desired  it.  This  he  declined. 
The  v  considered  that  the  request  by  the  respondent, 
on  the  22nd  April,  for  the  removal  of  the  goods 
distrained,  was  made  to  obtain  the  removal  from 
the  house  of  the  man  in  possession,  and  did  not 
legalise  the  distraint  four  days  before  of  the 
sewing  machine. 

By  the  Law  of  Distress  Amendment  Act  1888 
(51  &  52  Vict.  c.  21),  s.  4: 

From  and  after  the  passing  of  this  Act  the  following 
goods  and  chattels  shall  be  exempt  from  distress  for 
rent:  namely,  any  goods  or  chattels  of  the  tenant  or 
his  family  which  would  be  protected  from  seuure  in 
execution  under  section  ninety-six  of  the  County  Court 
Act  1846,  or  any  enactment  amending  or  substituted 
for  the  same,  provided  that  this  enactment  shall  nof 
extend  to  any  case  where  the  lease  term  or  interest  o 
the  tenant  has  expired,  and  wh*re  possession  of  the 
premises  in  respect  of  which  the  rent  is  claimed  has 
been  demanded  and  where  the  distress  is  made  not 
earlier  than  seven  days  after  such  demand. 

By  the  Oounty  Courts  Act  1888  (51  &  52  Yiot. 
o.  43),  8.  147,  which  re-enacts  the  Oounty  Court 
Act  1846  (9  A  10  Yiot.  c  95),  s.  96: 

Every  bailiff  or  officer  executing  sny  process  of 
execution  issuing  out  of  the  court  against  the  goods  and 
ohattels  of  any  person  may  by  virtue  thereof  seise  and 
take  any  of  the  goods  and  ohattels  of  such  person 
(excepting  the  wearing  apparel  and  bedding  of  snob 
person  or  his  family,  and  the  tools  and  implements  of  his 
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trade,  to  the  value  of  five  pounds,  which  shall  to  that 
extent  be  protected  from  snoh  seizure),  and  may  also 
seize  and  take  any  money  or  bank  notes  (whether  of  the 
Bank  of  England  or  of  any  other  bank),  and  any 
cheques,  bills  of  exchange,  promissory  notes,  bonds, 
specialties,  or  seonrities  for  money,  belonging  to  any 
snoh  person  against  whom  any  snoh  execution  shall 
hare  issued  as  aforesaid. 

Joseph  (Holder  with  him)  for  the  appellant. — 
The  sewing  machine  was  not  a  tool  or  implement 
of  Fraser  within  the  meaning  of  the  Distress 
Amendment  Act.  The  only  goods  that  are  pro- 
tected by  the  County  Court  Act  are  the  goods  of 
the  person  against  whom  the  execution  is  levied. 
Here  the  husband  was  the  tenant.  I  submit, 
first  of  all,  that  this  sewing  machine  was  not  the 
goods  either  of  the  husband  or  of  the  wife.  The 
sewing  machine  was  the  property  of  the  Singer 
Sewing  Machine  Company.  The  agreement 
under  which  it  was  hired  is  exactly  similar  to  the 
agreement  which  was  considered  in  the  House  of 
Lords  in  the  case  of  Helby  t.  Matthews  (72  L.  T. 
Rep.  841;  (1895)  A  C.  471),  where  it  was  held 
that  until  the  last  instalment  was  paid  no  pro- 
perty passed  to  the  hirer.  Under  those  circum- 
stances I  submit  that  this  sewing  machine  was 
not  the  goods  either  of  the  husband  or  of  the 
wife,  and  therefore  is  not  exempt  from  execution 
under  the  County  Courts  Act  1888,  or  the  Law  of 
Distress  Amendment  Act.  It  was  not  necessary 
to  put  that  exemption  into  the  Aot  of  1888,  the 
County  Courts  Act,  because  nobody's  goods 
except  the  goods  of  the  debtor  can  be  seized  in 
execution.  The  exception  in  the  County  Courts 
Aot  excepts  property  of  the  debtor.  There  was 
no  necessity  to  except  any  other  property.  [Lord 
Alysbstoks  :  You  mean  that  the  words  "  any  of 
the  goods  or  chattels  of  the  family"  do  not 
include  any  more  than  the  wearing  apparel  of  the 
family ;  that  they  do  not  include  the  goods  of  the 
family  which  do  not  belong  to  the  person  liable 
for  the  rent]  '  Yes.  I  submit  that  that  is  quite 
clear  under  the  two  sections  of  the  Acts  read 
together,  for  no  execution  could  by  any  possibility 
have  been  made  against  the  goods  of  anybody  but 
the  person  who  was  the  debtor.  Here,  if  this 
sewing  machine  is  not  the  goods  of  either  the 
husband  or  wife,  I  submit  it  is  not  exempt  from 
distress  under  the  Law  of  Distress  Amendment 
Aot.  [CHA.KNBLL,  J.— The  result  is  peculiar,  for 
where  a  workman  earns  his  living  with  his  own 
tools,  and  to  the  value  of  those  he  has  the  means 
of  paying,  those  cannot  be  taken;  but  if  he  has 
hired  tools  these  can  be  taken.]  That  is  the 
natural  construction  of  the  Act,  and  where  the 
Legislature  has  meant  to  protect  goods  in  the 
possession  of  a  person,  apt  words  have  been  used, 
as  in  the  Lodgers  Act  1871,  where  it  says :  "  being 
the  property  or  in  the  possession  of.  But  the 
machine  being  hired  by  tbe  husband,  and  he 
apparently  paying  the  rent  for  it,  if  the  machine 
is  worked  by  the  wife  as  the  servant  of  the  hus- 
band, and  for  the  purpose  of  defraying  the  house- 
hold expenses,  it  may  be  that,  under  the  decision 
of  Churchward  v.  Johnson  (sup.)t  it  is  a  tool  or 
implement  of  his  trade.  But  it  is  found  that  the 
respondent  obtained  the  sewing  machine — that  is 
to  say,  the  wife.  This  case  can  be  distinguished 
from  Churchward  v.  Johnson  (sup.)  in  that  there 
it  was  found  that  the  wife  was  working  the 
machine  as  the  servant  of  the  husband.  This 
at  the  most   is   the  tool  of  the  trade  of  the 


wife.  It  was  not  the  trade  of  the  husband.  The 
third  point  which  is  raised  by  the  case  is  this : 
The  goods  are  the  goods  of  the  husband,  and  the 
wife  is  not  competent  to  make  the  complaint.  It 
is  a  proceeding  under  the  Summary  Jurisdiction 
Act,  and,  excepting  under  Jervis's  Act,  there  is 
no  power  to  amend.  [Lord  Alverbtone.— Do 
you  say  they  could  not  have  amended  P]  Only  by 
substituting.  By  the  finding  in  Churchward  v. 
Johnson  the  wife's  property  or  rights  are  abso- 
lutely gone.  She  has  no  right  to  the  machine  at 
all ;  therefore  it  is  in  the  husband,  and  the  order 
was :  "  Tbe  court  doth  order  that  the  defendant 
do  forthwith  return  the  said  sewing  machine  to 
the  said  Cecilia  Fraser."  There  is  no  power  to 
substitute  parties  under  these  proceedings.  There 
may  be  power  to  make  amendments — no  doubt 
there  is  power — but  there  is  no  power  to  substi- 
tute one  complainant  for  another  in  these  pro- 
ceedings. Although  there  may  be  power  to  amend 
an  informal  matter  in  the  summons,  there  is  no 
power  to  substitute  parties.  In  City  of  (Mori 
Tramways  Company  v.  Sankey  (54  J.  P.  564)  S. 
summoned  H.,  the  manager  of  the  Oxford  Tram- 
way Company,  for  breach  of  a  bye-law,  and,  on 
objection  taken,  the  justices  amended  the  summons 
by  substituting  Oxford  Company  for  H.,  and  then 
convicted  the  Oxford  Company,  and  it  was  held 
that  the  justices  had  no  power  to  amend  by  sub- 
stituting one  name  for  the  other.  [Lord  Alyib- 
stonb. — Wills,  J.  says :  "  No  doubt  if  the  person 
charged  had  been  before  the  court,  he  might 
have  waived  any  irregularity.  But  here  there  was 
no  person  in  court,  as  the  corporation  could  not 
appear  in  person,  so  as  to  enable  the  justices  to 
amend  by  making  them  parties.  It  is  true  they 
acted  to  some  extent  as  if  they  were  the  parties 
summoned,  and  in  that  case  were  aggrieved,  and 
thereby  could  demand  a  case  for  the  opinion  of 
this  court  But,  although  the  justices  acted 
rightly  in  stating  the  case,  they  had  no  jurisdic- 
tion to  amend  the  summons  in  the  way  they  did 
here."]  That  was  a  case  of  a  fresh  defendant  A 
fresh  defendant  and  a  fresh  complainant  seem 
rather  different    He  referred  to 

Summary  Jurisdiction  Aot  1848  (11   *  12  Vict 

0.43); 
Whittle  v.  Frankland,  5  L.  T.  Bep.  689 ;  2  B.  A  8. 
49. 
The  respondent,  having  signed  the  request  to  the 
appellant  to  go  out,  is  estopped  from  raising 
these  proceedings.  [Lord  Alverstonb,  OJ.- 
If  you  say  estopped  from  claiming  damages  for 
removing  the  machine  as  distinguished  from  its 
being  left  on  the  premises,  possibly  yes,  but  not 
from  saying  the  machine  should  never  have  been 
taken  at  all.]    He  referred  to 

Palmer  v.  Moor*,  82  L.  T.  Bep.  166;  (1900)  A.C. 
293. 

Bullen,  for  the  respondent,  was  not  called 
upon. 

Lord  Alvbestonb,  0.  J.— In  this  case  a  sewing 
machine,  which  had  been  hired  by  the  husband  of 
the  complainant  who  took  out  the  summons,  had 
been  seized  under  distress  of  rent  The  first 
question  is  whether  or  not  it  was  protected  from 
aistress  for  rent  under  the  combined  effect  of  the 
Law  of  Distress  Amendment  Aot  1838  and  sect  147 
of  the  County  Courts  Act  1888.  The  main  point 
that  has  been  argued  is  that  because  the  machine 
was  Singer's,  that  is  to  say,  had  been  lent  by  the 
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Singer  Company  to  the  husband  under  a  hire 
agreement— for  the  purposes  of  this  point  it  would 
make  no  difference  whether  it  had  been  lent 
to  the  wife  or  the  husband — therefore  it  was 
not  the  goods  of  even  the  husband,  which  would 
be  protected  by  the  combined  effect  of  the  two 
Acta.  Dealing  with  it  for  a  moment  as  being 
a  sewing  machine  hired  by  the  husband,  we 
are  of  opinion  that  it  does  come  within  the 
meaning  on  the  fair  construction  of  the  section. 
The  words  are :  "  Seize  and  take  any  of  the  goods 
and  chattels  of  such  person,  excepting  the  wearing 
apparel  and  bedding  of  such  person  or  his  family 
and  the  tools  and  implements  of  his  trade."  I  say 
that  that  means  tbe  tools  which  he  is  entitled  to 
the  possession  of  for  the  purposes  of  his  trade, 
and  that,  therefore,  if  he  has  hired,  or  borrowed, 
or  has  become  lawfully  possessed  of  a  tool  which 
would  come  within  the  words,  the  landlord  cannot, 
nor  could  the  execution  creditor,  set  up  a  jus 
tei  Hi.  Of  course,  the  execution  creditor  could  not, 
bat  the  landlord  could  not,  set  up  a,  jut  tertii  of 
the  property  being  in  Singer,  and  say:  "That 
entitles  me  to  distrain  on  the  goods.  Then  a 
difficulty  arose  because  the  actual  use  of  the 
sewing  machine  was  by  the  wife.  Now,  if  a  case 
had  been  made  under  the  Married  Women's 
Property  Act  that  the  wife  was  carrying  on  some 
separate  trade,  and  that  she  was  entitled  to  the 
possession  of  the  chattel  as  a  feme  sole,  or  having 
the  rights  of  feme  sole  to  carry  on  the  trade,  we 
might  have  a  different  set  of  circumstances.  In 
this  case  it  is  found  in  the  case  that  the 
wife  was  using  the  sewing  machine  to  make 
clothes  for  the  family,  and  sometimes  for  the 
neighbours,  and  did  in  fact  assist  to  maintain  the 
family  by  that  kind  of  use.  Therefore,  I  do  not 
think  it  is  a  case  which  would  justify  the  view 
that  the  wife  was  using  this  machine  indepen- 
dently of  the  husband.  Inasmuch,  therefore,  as 
it  was  used  by  the  wife  on  behalf  of  the  husband, 
I  think  it  fairly  comes  within  the  description,  and 
that  we  ought  not  to  come  to  the  conclusion,  it 
being  used  by  the  wife  for  that  purpose,  that  it 
prevents  it  coming  within  the  relief  intended  to 
Be  given  by  the  section.  Speaking  for  myself,  I 
should  have  come  to  that  conclusion  if  there  had 
been  no  authority,  but  we  certainly  could  not 
decide  otherwise  without  expressly  overruling  the 
ease  of  Churchward  v.  Johnson  (sup.).  The  facts 
are  identical,  because  in  that  case  the  machine 
had  been  hired  by  the  husband  and  used  by  the 
wife  as  a  seamstress ;  she  applied  the  earnings  for 
the  maintenance  of  the  house,  and  the  landlord 
had  distrained  upon  the  machine ;  and  it  was  held 
that  the  machine  was  an  implement  of  his  trade 
within  the  meaning  of  this  very  section.  And  I 
most  say  that  I  think  that  the  late  Lord  Cole- 
ridge's judgment,  in  which  Mathew,  J.  concurred, 
gives  very  good  reasons  for  coming  to  tbe  same 
conclusion  at  which  I  have  arrived.  It  is  said 
that  the  point  that  the  machine  was  the  property 
of  the  Singer  Company  was  not  argued  in  that 
case,  and  that  therefore  it  is  not  an  authority.  I 
think  that  is  a  very  strong  view  to  take,  having 
isgard  to  the  patent  fact  that  here  was  a  machine 
hired  under  the  agreement,  and,  having  regard  to 
the  learned  judges  who  dealt  with  that  case,  and 
the  learned  counsel  who  appeared  in  the  case,  I 
think  we  ought  to  assume  that  at  any  rate  that 
point  was  present  to  their  minds.  I  do  not  think 
we  could  decide  otherwise  without  overruling 
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f  Churchward'*  case,  which  I  am  not  prepared  to 
do.  One  of  the  points  which  was  raised  by  Mr. 
Joseph  was  that  these  proceedings  were  wrong 
because  they  were  taken  in  the  name  of  the  wife. 
It  would  be  a  mere  matter  of  form.  There  was  an 
offer  to  adjourn.  I  do  not  think  it  is  seriously 
disputed  that  the  proceedings  could  be  put  right, 
even  if  they  are  not  now  right,  by  adjourning  the 
one  proceeding  and  either  having  fresh  proceed- 
ings or  substituting  the  name  of  the  husband  for 
the  wife.  I  am  at  present  disposed  to  think  that 
the  complaint  could  be  properly  maintained  by 
the  wife.  I  certainly  am  not  inclined  to  decide 
the  case  on  a  highly  technical  point  of  that  kind, 
which  was  offered  to  be  put  right  by  the  magis- 
trates if  the  point  was  really  pressed.  Those  are 
two  of  the  points  on  which  Mr.  Joseph  argued 
Our  opinion  is  against  him  on  both  points,  and 
this  appeal  must  be  dismissed.  We  do  not  think 
it  is  possible  to  say  that  the  wife  or  husband  is 
estopped  from  raising  the  question  as  to  whether 
the  bailiff  ever  had  a  right  to  touch  the  sewing 
machine  at  alL  The  appeal  also  fails  on  this 
point. 

Dabling,  J. — The  only  difficulty  I  ever  felt 
daring  the  argument  of  Mr.  Joseph  was  by  his  con- 
tention that  although  tools  and  implements  of  the 
debtor  whose  goods  were  seized  were  protected  by 
the  Act,  that  meant  tools  which  were  really  hi* 
personal  property,  and  would  not  protect  tools 
which  he  had  hired  of  somebody  else  for  tbe 
purpose  of  his  trade.  But  on  looking  at  the 
words  of  the  Act  the  words  are  that  the  tools  and 
implements  protected  are  the  tools  and  imple- 
ments of  his  trade — not  his  tools  and  implements 
at  all.  The  tools  and  implements  of  his  trade  are 
protected.  I  think  that  means  the  tools  and 
implements  which  he  uses  in  his  trade,  and  they 
are  equally  protected,  in  my  opinion,  whether 
they  be  actually  his  own  personal  property  or 
whether  they  be  hired  by  him  for  the  purposes  of 
his  trade  and  used  by  him  in  his  trade.  This 
sewing  machine,  although  not  his  property,  was  a 
tool  or  implement  of  the  trade  which  he  carried 
on,  and  I  think  the  intention  of  the  Legislature 
was  this:  that  a  man  who  had  become  in  low 
circumstances  and  could  not  pay  his  rent  should 
not  be  thrown  upon  the  community  as  an  expense, 
being  a  poor  man,  by  depriving  him  of  the  means 
of  carrying  on  the  trade  which  he  was  carrying 
on.  That  was  the  object  of  the  Legislature,  and 
that  would  be  frustrated  whenever  you  get  a  man 
so  poor  that  he  could  not  own  the  tools  of  his 
trade  himself  and  had  to  hire  them ;  and  it  seems 
to  me  that  the  injustice  would  be  very  consider- 
able, that  you  should  spare  the  tools  if  they  were 
the  tools  of  the  debtor — of  the  man  who  cud  not 
pay  his  rent — but  that  you  should  go  out  of  your 
way  and  make  an  exception  and  seize  them  if  they 
were  the  tools  of  somebody  else  who  did  not  owe 
the  money  at  all.  It  seems  to  me  that  the  words 
of  the  statute  carry  out  what  was  the  intention  of 
the  Legislature,  and  that  the  tools  are  protected 
whether  they  are  his  personal  property  or  whether 
they  are  hired  by  him  for  the  purposes  of  his 
trade. 

Chuwbll,  J. — I  agree  in  both  the  judgments 
which  have  been  delivered,  and  I  only  desire 
to  add  this:  as  a  general  rule,  lawful  posses- 
sion of  goods  is  equivalent  to  the  full  ownership 
of   them,   except    against    persons    who    claim 
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under  or  by  virtue  of  the  authority  of  the  true 
owner. 

Appeal  dismissed.    Leave  to  appeal  refused. 
Solicitors  for  the  appellant,  8ismey  and  Cook, 
for  ToUiurst  and  Co.,  Gravesend ;  for  the  respon- 
dent, Gilbert  D.  Wansbrough. 


Monday,  Nov.  18, 1901. 

(Before  Lobd  Aiders-tone,  C.J.,  Darling  and 

Chahnbll,  J  J.) 

Green  (app.)  v.  Oabbtahg  (reap.),  (a). 

Wild  birds—Exposing  for  sale — "  Recently  taken  " 
—Wild  Birds  Protection  Act  1880  (43  A  44  Vict, 
c.  SS)—Wild  Birds  Protection  Act  1881  (44  &  45 
Vict.  c.  51). 
A  wild  bird  is  not  of  necessity  not  recently  taken 
because  it  has  been  in  the  possession  of  a  person 
for  a  period  of  three  weeks. 
The  offence  of  exposing  for  sals  or  having  posses* 
sion  of  any  wud  bird  recently  taken,  is  depen- 
dent upon  sect.  3  of  the  Act  of  1880,  as  amended 
by  the  Act  of  1881,  and  it  is  incumbent  upon  the 
prosecution  to  shout  that  the  birds  were  wild 
birds  and  have  been  recently  taken. 
Case  stated  upon  an  information  charging  the 
respondent,  under  the  Wild  Birds  Protection  Act 
1880  (48  &  44  Yiot.  c.  35),  s.  3,  that  he,  on  the 
24th  May  1901,  did  unlawfully,  knowingly,  and 
wilfully  expose  for  sale  certain  wild  birds—to  wit, 
three  ravens— -contrary  to  that  statute. 

On  the  hearing  on  the  26th  June  1901,  the 
summons  served  m  pursuance  of  the  information 
was  amended  by  the  addition  thereto  of  the  words 
"  recently  taken  "  upon  an  objection  being  taken 
by  the  respondent's  solicitor  that  no  offence  was 
disclosed  by  the  information  as  originally  laid. 

Upon  the  hearing  of  the  information,  the  fol- 
lowing facts  were  proved  or  admitted : — 

The  respondent  was  a  dealer  in  wild  birds. 
The  ravens  were  young  birds,  and  came  into  the 
possession  of  the  respondent  on  the  4th  May  1901, 
being  sent  to  him  direct  from  Holland  on  the 
3rd  Mav  1901. 

The  birds,  at  the  time  they  were  sent  from 
Holland,  must  have  been  two  or  three  weeks  old. 

The  close  time  for  wild  birds  in  the  United 
Kingdom  is  between  the  1st  March  and  the  1st 
Aug.  in  each  year  as  provided  by  43  &  44  Yict. 
c.  35,  s.  3. 

Ravens  are  not  included  in  the  schedule  to  that 
Act,  and  the  Act  contains  no  definition  of  words 
"  recently  taken." 

It  was  contended  on  behalf  of  the  appellant 
that  the  Wild  Birds  Protection  Act  1881  (44  &  45 
Vict.  c.  51)  took  away  from  the  Wild  Birds  Pro- 
tection Act  1880  (43  &  44  Yict.  o.  35)  any  meaning 
of  the  words  "  recently  taken." 

The  magistrate  was  of  opinion  there  was  not 
sufficient  evidence  that  the  wild  birds  had  been 
recently  taken  within  the  Wild  Birds  Protection 
Act  1880,  as,  on  the  24th  May  1901  (the  date  of 
the  alleged  offence),  the  birds  had  been  in  the 
possession  of  the  respondent  for  the  period  of 
twenty-one  days,  and,  further,  that  the  Wild  Birds 
Protection  Act  1881  only  applied  to  wild  birds 
recently  killed  and  so  did  not  apply  to  live  birds, 
and  he  therefore  dismissed  the  information. 

(a)  Reported  by  W.  di  B,  Hsbbsst,  Ea*.,  Barrlstsr-at-lAw. 


By  the  Wild  Birds  Protection  Act  1880  (43444 
Vict.  c.  3),  s.  3 : 

Any  person  who,  between  the  first  day  of  March  and 
the  first  day  of  August  in  any  year  after  the  passing  of 
this  Act,  shall  knowingly  and  wilfully  shoot  or  attempt 
to'  shoot,  or  shall  use  any  boat  for  the  purpose 
of  shooting  or  oausing  to  be  shot  any  wild  bird, 
or  shall  use  any  lime,  trap,  snare,  net,  or  other 
instrument  for  the  purpose  of  taking  any  wild  bird,  or 
shall  expose  or  offer  for  sale  or  shall  hare  in  his  control 
or  possession  after  the  eighteenth  day  of  Maroh  any  wBd 
bird  reoently  killed  or  taken  shall,  on  oonriotion  of  any 
such  offenoe  before  any  two  justices  of  the  peace  in 
England  and  Wales  and  Ireland  or  before  the  sheriff  in 
Scotland,  in  the  case  of  any  wild  bird  which  is  included 
in  the  schedule  hereunto  annexed,  forfeit  and  pay  for 
every  snoh  bird  in  respeot  for  which  an  offenoe  hat  been 
committed  a  sum  not  exceeding  one  pound,  and  in  the 
oase  of  any  other  wild  bird  shall  for  a  first  offence  be 
reprimanded  and  discharged  on  payment  of  oostsand 
for  every  subsequent  offenoe  forfeit  and  pay  for  every 
such  wild  bird  in  respect  of  which  an  offence  is 
committed  a  sum  of  money  not  exceeding  fire  shillings, 
in  addition  to  the  costs,  unless  such  person  shall  prove 
that  the  said  wild  bird  was  either  killed  or  taken  or 
bought  or  received  during  the  period  in  which  such  wild 
bird  could  be  legally  killed  or  taken,  or  from  some 
person  residing  out  of  the  United  Kingdom.  This 
section  shall  not  apply  to  the  owner  or  oooupier  of  any 
land  killing  or  taking  any  wild  bird  on  such  land  not 
included  in  the  schedule  hereto  annexed. 

Wild  Birds  Protection  Act  1881  (44  &  45  Yict 
c.51): 

Whereas  under  sect.  3  of  the  Wild  Birds  Protection 
Act  1880  a  person  who  within  the  period  herein  men- 
tioned exposes  or  offers  for  sale,  or  has  in  bis  control  or 
possession  any  wild  bird  reoently  killed  or  taken,  is 
liable  to  certain  penalties  therein  mentioned,  subject  to 
the  following  exception,  unless  such  person  shall  prove 
that  the  said  wild  bird  was  either  killed  or  taken  or 
bought  or  received  during  the  period  in  which  snoh  wild 
bird  could  be  legally  killed  or  taken,  or  from  somepenon 
resided  out  of  the  United  Kingdom ;  and  whereas  doubts 
have  arisen  with  respect  to  the  construction  of  the 
above  cited  enactment,  and  it  is  expedient  to  remove 
suoh  doubts :  Be  it  therefore  enacted  .  .  .  ss 
follows :  The  above  cited  exception  in  sect  3  of  the 
Wild  Birds  Protection  Act  1880  shall  be  repealed,  and  in 
lieu  thereof  the  following  enactment  shall  have  effect : 
A  person  shall  not  be  liable  to  be  convicted  under 
sect.  3  of  the  Wild  Birds  Protection  Act  1830  of 
exposing  or  offering  for  sale,  or  having  the  control  or 
possession  of  it,  any  wild  bird  reoently  killed  if  he  satis- 
fies the  court  before  whom  he  is  charged  either  tint  the 
killing  of  such  wild  bird,  if  in  a  place  to  which  the  skid 
Act  extends,  was  lawful  at  the  time  when  and  by  the 
person  by  whom  it  was  killed,  or  that  the  wild  bird  wai 
killed  in  some  place  to  whioh  the  said  Act  does  not  extend ; 
and  the  fact  that  the  wild  bird  was  imported  from  some 
place  to  whioh  the  said  Act  does  not  extend  shall,  until  the 
contrary  be  proved,  be  evidence  that  the  bird  was  killed 
in  some  place  to  whioh  the  said  Aot  doss  not  extend. 

Colam  for  the  appellant. 

Arthur  Powell  for  the  respondent. 

Lord  Alybbstonb,  C.J.— This  case  certainly, 
to  mv  mind,  raises  to  me  very  difficult  questions, 
and  I  am  by  no  means  sure  that  I  yet  understand 
exactly  what  the  combined  effect  of  the  Wild 
Birds  Protection  Acta  1880  and  1881  ia.  However, 
I  think  that  the  magistrate  has  dismissed  the 
oase  upon  two  grounds,  neither  of  which  appear 
to  me  to  be  right,  bat  if  we  are  to  lav  down  anj 
definite  rules  as  to  what  the  word  "recent 
means,  we  had  better  have  a  statement  of  facts  in 
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some  concrete  case  in  which  we  can  really  consider 
it  a  little  more  carefully  and  endeavour  to  apply 
it  to  a  given  state  of  facts.  Now,  I  understand 
the  magistrate  dismissed  this  summons  on  two 
grounds.  He  first  says  that  there  was  no  suffi- 
cient proof  before  him  that  the  wild  birds  had 
been  recently  taken,  as  on  the  24th  May  they  had 
been  in  the  possession  of  the  respondent  twenty- 
one  days.  In  my  opinion  it  was  quite  unnecessary 
to  state  the  fact  that  they  had  been  in  the  posses- 
sion of  the  respondent  twenty-one  days  unless  he 
meant  that  to  be  the  reason  why  they  could  not 
have  been  "  recently  taken,"  and  if  he  decided  on 
that  ground  I  think  it  goes  too  far.  I  think  it 
may  well  be  that  a  keeper  of  birds  may  have  had 
birds  in  his  possession  even  longer — I  will  not  say 
how  long,  because  that  would  be  a  difficult  matter 
—and  still  they  might  be  "recently  taken."  As 
we  know,  birds  are  imported  and  kept  alive  which 
may  have  been  caught  a  couple  of  days  before, 
and  therefore  I  think  on  that  particular  point  the 
reason  given  by  the  magistrate  is  not  a  good 
reason.  Hie  next  reason  he  gives  is  that  the 
Wild  Birds  Protection  Act  1881  only  applies  to 
wild  birds  recently  killed,  and  consequently  did 
not  apply  to  these  live  wild  bit ds.  That  seems  to 
me  to  be  founded  on  misconception  through  not 
looking  sufficiently  carefully  at  the  somewhat  con- 
flicting mode  of  dealing  with  the  Act.  The  Act 
of  1880  dealt  with  offences  by  both  killing  birds 
and  catching  them  and  taking  them,  and  it  allowed 
an  offence  which  apparently  covers  all  the  cases 
•—namely,  killing,  taking,  buying,  or  receiving 
under  certain  circumstances.  For  some  reason,  1 
think  I  can  imagine  why,  but  I  will  not  speculate 
upon  it,  it  was  thought  that  particular  proviso 
would  not  do,  and  accordingly  those  words  were 
struck  out,  and  in  lieu  thereof  there  was  substi- 
tuted sub-sect.  1  of  the  Act  1881,  which  certainly 
only  deals  with  the  killing  of  birds,  and  the 
dealing  with  birds  recently  killed — "control  or 
possession  of  birds  recently  killed."  In  my 
opinion,  that  leaves  the  taking  and  the  offence 
of  having  possession  of  birds  recently  taken 
dependent  upon  the  Act  of  Parliament  as 
altered  as  though  that  proviso  had  not  been  there 
stall.  It  is  repealed.  Then  I  think  the  prose- 
cution have  to  show  that  the  birds  have  been 
recently  taken.  Now,  if  we  are  to  take  the 
magistrate  as  stating  everything  that  was  before 
him,  then  I  do  not  hesitate  to  say  that,  in  my 
opinion,  I  should  not  think  it  possible  to  convict, 
because  there  is  nothing  to  show  these  birds  were 
not  hatched  in  captivity,  or  that  a  person  had  not 
had  raven's  eggs  and  simply  allowed  them  to  be 
hatched  and  sent  them  over  here ;  but,  at  the  same 
time,  Mr.  Colam  suggests  that  that  is  not  satisfac- 
tory, because  we  have  not  got  a  case  stated  except 
to  raise  this  particular  point,  and  in  that  respect  he 
is  probably  right.  I  think  with  this  expression 
of  opinion  the  oase  should  go  back  to  the  magis- 
trate, and  I  will  only  say  this  much  more  for 
myself,  that  I  think  where  the  offence  is  "  taking  " 
the  prosecution  have  to  show  evidence  from  which 
the  magistrate  can  come  to  the  conclusion  as  a 
matter  of  fact  that  the  birds  were  wild  birds,  and 
that  they  have  been  recently  taken. 

Dialikq,  J. — I  am  of  the  same  opinion. 
Chajtkjhll,  J. — I  agree. 

Case  remitted  to  the  magistrate. 
Solicitors:  8.  Q.  Polhill;  C.  V.  Young  and  Co. 


Monday,  Nov.  18, 1901. 

(Before  Lord  Alvbbstons,  O.J.,  Darling  and 

Channell,  JJ.) 

Gen tbl  (app.)  v.  Rapps  (resp.).  (a) 
Bye-law — Tramway — Use  of  obscene  or  offensive 
language  —  Validity  —  Tramways    Act    1870 
(33  &  34  Viet.  c.  78),  s.  46. 

A  tramway  company,  in  pursuance  of  the  Tram- 
ways Act  1870,  made  a  bye-law  as  follows :  "  No 
person  shall  swear  or  use  obscene  or  offensive 
language  whilst  in  or  upon  any  carriage    .    .    ." 

Held,  that  the  bye-law  was  valid. 

Strickland  v.  Hayes  (74  L.  T.  Rep.  137;  18  Com 
C.  C.  244;  (1896)  1  Q.  B.  290)  considered. 

Case  stated  upon  an  information  preferred  by 
the  appellant  against  the  respondent  for  that  he, 
being  in  or  upon  a  carriage  using  a  tramway, 
unlawfully  used  obscene  or  offensive  language, 
contrary  to  the  bye-laws  made  in  pursuance  of 
the  Tramways  Act  1870. 
By  the  Tramways    Act  1870  (33  &  34  Vict. 

C.  78),  8.  46: 

Subject  to  the  provision  of  the  special  Act  authorising 
any  tramway,  and  this  Act,  the  local  authority  of  any 
district  in  which  the  same  is  laid  down  may  from  time 
to  time .  make  regulations  as  to  the  following  matters : 
The  rate  of  speed  to  be  observed  in  travelling  upon  the 
tramways ;  the  distances  at  wbioh  carriages  using  the 
tramways  shall  be  allowed  to  follow  one  after  the  other; 
the  stopping  of  carriages  using  the  tramway ;  the  traffic 
on  the  road  in  which  the  tramway  is  laid. 

The  promoters  of  any  tramway  and  their  lessees  may 
from  time  to  time  make  regulations  for  preventing  the 
commission  of  any  nnisanoe  in  or  upon  any  carriage,  or 
against  any  premises  belonging  to  them,  for  regulating 
the  travelling  in  or  upon  any  carriage  belonging  to  them, 
and  for  better  enforcing  the  observance  of  all  or  any  of 
suoh  regulations,  it  shall  be  lawful  for  such  local 
authority  and  promoters  respectively  to  make  bye-laws 
for  all  or  any  of  the  aforesaid  purposes,  and  from  time 
to  time  repeal  or  alter  such  bye-laws  and  make  new  bje- 
laws,  provided  that  suoh  bye-laws  be  not  repugnant  to 
the  laws  of  that  part  of  the  United  Kingdom  where  the 
same  are  to  have  effect. 

Notice  of  the  making  of  any  bye-laws  under  the  pro- 
vision of  this  Aot  shall  be  published  by  the  local  autho- 
rity of  the  promoters  making  the  same  by  advertise- 
ments.   .     .     . 

The  bye-laws  were  duly  made,  allowed,  and 
published  in  1877;  and  were  proved  and  put  in 
evidence  before  the  justices.  No.  6  was  as  follows : 

No  person  shall  swear  or  use  obscene  or  offensive 
language  whilst  in  or  upon  any  carriage,  or  commit  any 
nuisance  in  or  upon  or  against  any  carriage,  or  wilfully 
interfere  with  the  comfort  of  any  passenger. 

The  clauses  "  with  respect  to  obstructions  and 
nuisances  in  streets  "  of  the  Town  Police  Glauses 
Aot  1847  are  in  operation,  and  apply  to  the  whole 
of  the  city  and  county  of  Bristol,  as  to  which 
sect.  28  contains  the  following  provision : 

Every  person  who  in  any  street,  to  the  obstruction, 
annoyanos,  or  danger  of  the  residents  or  passengers, 
commits  any  of  the  following  offenoee,  shall  be  liable  to 
a  penalty  .  .  .  (that  is  to  say)  .  .  .  Every 
person  who  publicly  offers  for  sale  or  distribution,  or 
exhibits  to  public  view  any  profane,  indecent,  or  obscene 
book,  paper,  print,  drawing,  painting,  or  representation, 
or  sings  any  profane  or  obeoene  song  or  ballad,  or  uses 
any  profane  or  obscene  language. 

A  local  and  personal  Act  declared  to   be  a 

(a)  Reported  by  W.  DS  B.  Hirbebt,  Esq.,  Bsnintei<-at-L*w. 
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Sublic  Act,  received  the  Royal  assent  on  the  19th 
une  1840,  intituled  "  An  Act  for  regulating  the 
buildings  and  party-walls  within  the  city  and 
county  of  Bristol,  and  for  widening  and  improv- 
ing several  streets  within  the  same,"  is  still  in 
operation  in  the  city.  One  section  of  which 
enacts  : 

That  every  person  who  within  the  said  city  and 
county  shall  be  guilty  of  any  of  the  following  offences, 
shall  be  liable  to  a  penalty  .  .  .  (that  is  to  say) 
.  .  .  Every  person  who  shall  sell  or  distribute  or 
offer  for  sale  or  exhibit  to  pnblio  view  any  profane, 
indeoent,  or  obsoene  book,  paper,  drawing,  painting,  or 
representation,  or  sing  profane,  indeoent,  or  obscene 
song  or  ballad,  or  write  or  draw  any  indeoent  or  obsoene 
word,  ngnre,  or  representation,  or  use  any  profane, 
indeoent,  or  obsoene  language  to  the  annoyance  of  tbe 
inhabitants  or  passengers. 

It  was  proved  by  a  conductor  of  the  tramway 
company  that  at  9.45  a.m.  on  the  29th  July  last, 
when  his  tramcar  was  near  Ashton-gate,  in 
Bristol,  the  respondent  got  on  the  carriage,  and 
when  he  was  asked  for  his  fare  that  he  said  to  the 
conductor,  "You  are  a  blackleg  lot  of  b— hi 
here ;  you  ought  to  be  chucked  off  the  oars." 

The  uttering  of  these  words  was  not  disputed. 

The  conductor  also  proved  that  there  were  two 
other  passengers  on  the  oar  on  the  front  seat  who 
did  not  hear  the  words  and  who  made  no  com- 
plaint. 

A  dispute  had  arisen  between  the  tramway  com- 
pany and  some  of  their  servants,  and  the  words 
objected  to  had  reference  to  the  dispute. 

The  justices  found  as  a  fact  (so  far  as  it  is  a 
matter  of  fact)  and  as  a  matter  of  law  (so  far  as  it 
is  a  matter  of  law)  that  the  words  were  obscene 
and  were  actually  "  offensive  language,"  consider- 
ing to  whom  they  were  spoken. 

JNo  objection  was  taken  to  the  information  on 
account  of  duplicity,  but  if  any  such  objection 
had  been  taken  the  justices  would  have  amended 
the  same  by  dividing  the  allegations,  and  would 
nave  heard  the  case  or  taken  it  as  two  cases  as  if 
there  were  separate  charges,  one  for  using  obscene 
and  the  second  for  offensive  language. 

It  was  contended  on  behalf  of  the  respondent 
that  the  bye-law  under  which  the  respondent 
was  summoned  was  ultra  vires  on  the  following 
grounds  :  (a)  That  it  went  beyond  the  provisions 
which  gave  power  to  the  promoters  to  make  bye- 
laws,  as  that  power  was  simply  to  prevent  the 
commission  of  any  "  nuisance  upon  a  carriage ; 
(b)  that  the  word  " nuisance"  had  a  technical 
meaning,  and  would  not  include  swearing  or  the 
use  of  obscene  or  offensive  language ;  (©)  that  the 
bye-law  was  unreasonable  because  it  prohibited 
using  obscene  and  offensive  words,  which  words 
were  not  necessarily  when  uttered  a  criminal 
offence,  and  could  not  be  made  crimes  except  by 
the  express  words  in  a  statute ;  (d)  that  the  Act  of 
1870  contained  a  proviso  that  the  bye-laws  were 
not  to  be  repugnant  to  the  laws  of  that  part  of 
the  United  Kingdom  where  they  were  to  have  effect, 
whereas  this  bye-law  was  repugnant  to  the  provi- 
sions of  the  Town  Police  Clauses  Act  1847,  and  the 
hereinbefore  mentioned  local  or  personal  Act,  inas- 
much as  the  words  "  to  the  obstruction,  annoyance, 
or  danger  of  the  residents  and  passengers,"  and  "  to 
the  annoyance  of  the  inhabitants  and  passengers  " 
were  omitted  from  the  bye-law;  («)  that  the 
evidence  had  gone  so  far  as  to  prove  that  no 
person  had  been  annoyed  or  complained,  and  that 
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the  only  person  who  heard  the  words  was  the 
conductor  to  whom  they  were  specially  addressed ; 
{/)  that  the  bye-law  created  new  offences,  viz., 
"swearing  or  using  offensive  language"  which 
when  committed  would  not  be  mala  in  as,  and 
could  only  be  prohibited  by  Act  of  Parliament, 
such  as  19  Geo.  2,  c.  21,  and  that  the  penalty 
under  that  statute  was  limited,  and  could  not  be 
extended  by  any  bye-law;  (g)  that  the  bye-law 
containing  such  a  vague  term  as  •*  offensive 
language"  which  might  if  valid  render  merely 
slanderous  words  punishable  on  summary  con- 
viction, and  must  be  ultra  vires,  and  Strickland  v. 
Hayes  (74  L.  T.  Rep.  137 ;  18  Cox  C.  C.  244; 
(1896)  1  Q.  B.  290)  was  cited. 

It  was  contended,  on  behalf  of  the  appellant, 
(1)  That  the  offence  of  swearing  or  using  obsoene 
language  could  be  made  the  subject  of  a  bye-law 
when  committed  on  a  tramcar,  and  Burnett  v.  Berry 
74  L.  T.  Rep.  494;  18  Cox.  G.  G.  325;  (1896)  1 
i.  B.  641)  was  cited  to  show  that  what  might  not 
in  itself    be  malum  in  se  {e.g.,  betting)  might 
be  prohibited  by  a  bye-law  in  connection  with 
persons   resorting  to  a  public  place,  and  that  a 
tramcar  was  a  puce  to  which  the  public  resorted 
as  passengers,  and  as  such  they  were  not  to  be  sub- 
jected to  anything  offensive  or  likely  to  become  a 
nuisance,    and,   moreover,   as    passengers    they 
were  not  allowed  to  use  offensive  words  or  to  be 
a  nuisance  to  others ;  (2)  that  tramway  carriages 
were  like  railway  stations  and  railway  carriages 
and  to  be  specially  regarded  as  to  superior  privi- 
leges in  the  shape  of  bye-laws  and  regulations 
that  would  not  apply  to  the  open  streets,  and 
that  the  passengers  paid  for  their  seats  and  were 
to  be  specially  protected  from  what  might  not  be 
an  actual  nuisance  in  a  public  street  where  persons 
were  free  to  go  away  or  turn  aside,  but  which 
would  be  an  annoyance  from  a  fellow  passenger ; 
(3)  that  the  case  of  Mantle  v.  Jordan  (75  L.  T. 
Rep.  552;  18  Gox  G.  G.  467;  (1897)  1  Q.  B.  248) 
had  modified  the  case  of  Strickland  v.  Hayes  (sup.) 
and  a  more  liberal  interpretation  should  now  be 
given ;  (4)  that  the  bve-law  was  good  and  within 
the  powers  conferred   by  statute,  inasmuch  as 
the  company  or  promoters  had  thereby  power  to 
prevent  their  servants  and  their  passengers  from 
being  annoyed  by  such  nuisance  as   a  person 
becoming  a  passenger  for  the  purpose  of  saying 
offensive  words,  as  in  this  very  case;   and  to 
prevent  a  person  from  oommitting  a  nuisance 
which  might  deter  other  persons  from  becoming 
passengers  in  their  carriages  and  from  molesting 
or  interfering  with  their  officials  in  the  discharge 
of  their  duties :  (Lowe  v.  Volp,  74  L.  T.  Rep.  143; 
18  Gox  G.  G.  253 ;  (1896)  1  Q.  B.  256,  and  Hanks 
v.  Bridgman,  74  L.  T.  Rep.  26 ;  18  Gox  G.  G.  224; 
(1896)  1  Q.  B.  253) ;  (5)  that  the  conductor  did 
not  cease  to  be  a  person  and  one  of  the  public, 
and  that  he  was  himself  necessarily  a  passenger, 
and  that  the  words  were  especially  offensive  and 
annoying  to  him ;  (6)  that  the  bye-law  was  within 
the  power  which  the  company  had  as  promoters 
for  "  regulating  the   travelling  in  or  upon  any 
carriage  belonging  to  them." 

In  reply  for  the  respondent  it  was  contended 
that  the  company  could  only  make  bye-laws 
ss  to  passengers,  for  the  prevention  of  any 
"nuisance,"  a  term  well  understood  to  mean 
annoyance  to  the  public  generally,  and  not  to 
special  individuals,  and  Thomas  v.  Sutter*  (19 
Mag.  Gas.  378 ;  81  L.  T.  Rep.  469;  (1900)  1  Ch. 
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10)  and  Kruse  v.  Johnson  (78  L.  T.  Rep.  647 ; 
(1896)  2  Q.  B.  91)  were  cited. 

The  justices  came  to  the  conclusion  that  they 
were  bound  by  the  decision  in  Strickland  v.  Hayes 
(74  L.  T.  Rep.  137 ;  (1896)  1  Q.  B.  290),  and  as  no 
snch  words  as  "  to  the  annoyance  of  passengers  " 
were  embodied  in  the  bye-Jaw,  it  should  be  con- 
sidered to  be  ultra  vires.  They  consequently  dis- 
missed the  information. 

Macmorran,  KO.  (H.  H.  Gregory  with  him)  for 
the  appellant. — The  magistrates  here  have  held 
that  tne  bye-law  is  ultra  vires.  It  was  contended 
that  as  by  the  Tramways  Act  1870,  in  pursuance 
of  which  this  bye-law  was  made,  the  bye-law  is  not 
to  be  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom  where  the  same  is  to  be  in  force, 
the  bye-law  in  question  was  bad,  as  it  was  repug- 
nant to  both  the  Towns  Police  Glauses  Act  1847 
and  the  Local  Bristol  Act  of  1840,  which  are  in 
force  in  the  city  of  Bristol.  But  in  a  bye-law 
like  this  that  applies  to  tramcars,  the  omission  of 
the  words  "  to  the  annoyance  of  passengers  "  does 
not  render  the  bye-law  invalid  It  is  very 
(Efferent  to  the  bye-law  in  the  case  of  Strickland 
j.  Hayes  (74  L.  T.  Rep.  137;  18  Cox  0.  0.  244; 
(1896)  1  Q.  B.  290).    He  also  referred  to 

Thomas  v.   Butters,  19  Mag.  Cas.  378 ;  81  L.  T. 

Rep.  469;  (1900)  1  Ch.  10; 
Whit*  v.  Morisy,  80  L.  T.  Rep.  761 ;  (1899)  2  Q.  B. 

S4; 
Burnstt  v.  Berry,  74  L.  T.  Rep.  494 ;  18  Cos  C.  C. 

325;  (1896)  1Q.  B.  64; 
Mantis  v.  Jordan,  75  L.  T.  Hep.  552 ;  18  Cox  C.  C. 

467;  (1897)  1Q.B.248; 
Kruse  v.  Johnson,  78  L.  T.  Bop.  647 ;  (1898)  2  Q.  B. 

91. 

This  bye-law  does  not  affect  the  streets  but  only 
the  tramcars.  Many  things  are  nnisanoes  in 
tramcars  which  would  not  be  so  in  a  street  In 
order  to  make  a  bye-law  repugnant  to  the  statute 
you  must  show  they  both  deal  with  the  same 
subject-matter  in  a  different  way.  Here  the 
statute  gives  the  bye-law  making  body  the  power 
of  making  bye-laws  for  preventing  the  com- 
mission  of  any  nuisance  in  a  tramcar,  and  the 
bye-law  here  merely  declares  that  certain  things 
we  nnisanoes.  The  bye-law  is  therefore  intra 
vim  and  good. 

BekiUer  for  the  respondent. — A  bye-law  is  bad 
if  it  creates   a  new  offence,  aa  it  cannot   in- 


a  or  decrease  the  existing  law.  This  bye-law 
•sables  the  tramway  company  to  place  their  oars 
upon  the  same  footing  as  a  public  street.  This 
power  is  given  by  the  Tramway  Act  1870,  and  if 
a  wai  not  for  that  statute  they  would  be  private 
property.  The  statute  makes  the  bye-law  apply 
to  die  tramcars.  Unless  the  offence  falls  within 
the  Profane  Oaths  Act  1745  (19  Geo.  2,  c.  21),  the 
offence  must  rest  on  the  bye-law  which  makes 
taguaro  like  this  a  nuisance.  The  bye-laws  here 
u*ke  the  car  a  public  place.  [Lord  Alvbb- 
woam,  C  J.— Would  not  your  argument  apply 
to  the  betting  oases  PI  Hardly  so,  for  those 
bye-laws  are  made  under  the  Municipal  Corpo- 
rations Act  1882,  which  is  very  wide,  and  almost 
enables^  the  authority  to  create  a  new  offence. 
Then  is  nothing  of  this  kind  in  the  Tramways 
Act  1870.  In  Kruse  v.  Johnson  (tup.)  it  was  laid 
down  that  bye-laws  made  by  private  companies 
itadd  be  jealously  watched  to  guard  against 
"Mr  unnecessary  or  unreasonable  exercise  to  the 


public  disadvantage.  Bye-laws  by  public  repre- 
sentative bodies  can  be  "  benevolently "  inter- 
preted. Here  the  bye-law  should  be  construed 
strictly  against  the  tramway  company.  Strickland 
v.  Hayes  (sup.)  is  in  point,  and  the  magistrates 
were  right  in  saying  that  this  bye-law  was  ultra 
vires. 
Macmorran,  K.C.  in  reply. 

Lord  ALVBBSTONe,  O.J. — In  this  case  I  have 
no  doubt  that  the  magistrates  should  have  held 
the  bye-law  valid,  and  that  the  principle  upon 
which  they  have  decided  is  not  sound.    If  Strick- 
land v.  Hayes  (sup.)  is  to  be  held  as  deciding 
more  than  that  a  bye-law  cannot  make  an  offence 
which  has  been  created  by  statute  into  a  different 
offence,  then  that  case  is  not  law.    And  I  think 
if  the  effect  of  the  decision  is  that  when  the 
Legislature  gives  a  public  authority  or  company 
authority  to  make  bye-laws  for  the  prevention 
of  nuisances,  they  can  in  no  case  make  a  bye-law 
defining  a  particular  act,  which  can  be  a  nuisance, 
to  be  a  nuisance,  and  which  would  not  otherwise 
be  a  nuisance,  it  cannot  now  be  supported.    I 
think  Lindley,  L.J.,  in  dealing  with  this  matter, 
meant  that  a  bye-law,  provided  that  it  is  not 
repugnant  to  the  law,  may  deal  with  a  matter 
with  which  the  law  has  not  already  dealt,  when 
he  said:  "Looking  at   that  section,   I   cannot 
find  that  it  was  intended  to  give  power  to  make 
bye-laws  creating  any  new  criminal  offence.    Of 
course  bye-laws  must  do  more  than  merely  reiterate 
the  provisions  of  Acts  of  Parliament,  otaerwise 
they  would  be  nugatory ;  but  it  is  important 
to  see  that  they  are  strictly  within  the  authority 
under  which  they  are  made."    I  think  Kruse  v. 
Johnson  and  the  betting  cases  recognise  the  right 
of  the  local  authority  which  makes  the  bve-law 
to  define  and  describe  what  shall  be  a  nuisance 
under  particular  circumstances,  and  it  is  enough 
if  the  circumstances  render  annoyance  certain 
or  even  probable,  as  where  a  bye-law  provided  that 
no  pig  should  be  kept  within  100  yards  ef  a  house 
in  a  populous  place:  (Wanstead  Local  Board  v. 
Wooster,  37  J.  P.  404).    Here  the  Legislature  has 
given   the   tramway  company,    subject   to   the 
approval  of  the  Board  of  Trade,  the  power  of 
making  bye-laws  for  preventing  the  commission  of 
any  nuisance  in  or  upon  any  carriage  belonging  to 
them.    I  think  it  is  quite  within  the  authority  of 
the  bye-law  making  body  to  say  that  particular 
things  done  in  a  tram,  although  not  nuisances 
elsewhere,  shall  be  forbidden  as  nuisances,  suoh 
as  smoking,    music,  or  obsence  language.     In 
doing  so,  the  tramway  company  are  acting  within 
their  powers,  and  I  cannot  see  that  in  holding  so 
we  are  straining  what  is  laid  down  in  Strickland  v. 
Hayes  (sup.),  so  as  to  say  that  as  there  are  n  > 
such  words  as  are  in  the  Towns  Police  Clauses 
Act  1847,  viz.,  to  the  annoyance  of  the  passen- 
gers, there  was  no  nuisance.    In  my  opinion  that 
Act  was  not  dealing  with  the  power  to  make 
special  regulations  as  are  made  by  the  bye-law  in 
this  case,  but  was  dealing  with  offences  in  the 
streets.     I  think  the  case  must  go  back  to  the 
magistrates  to  convict. 

Dabling,  J. — I  am  of  the  same  opinion. 
As  to  the  case  of  Strickland  v.  Hayes  (sup.), 
after  the  decisions  that  have  been  given 
since,  and  particularly  Kruse  v.  Johnson  (sup.), 
I  do  not  think  that  it  can  be  regarded  as  an 
undoubted  authority.     The  Tramways  Act  1870 
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gives  power  to  the  promoters  of  any  tramway  to 
make  regulations  for  the  preventing  the  com- 
mission of  any  nuisance  in  or  upon  any  carriage 
belonging  to  them,  and  for  regulating  the  tra- 
velling in  or  upon  any  carriage  belonging  to 
them.  Under  that  power  they  made  a  bye-law 
which  provides  that  no  person  shall  swear  or  use 
obscene  or  offensive  language  whilst  in  or  upon 
any  carriage.  It  is  said  that  that  bye-law  is  ultra 
vires.  I  do  not  think  so.  The  tramway  autho- 
rities could  prohibit  nuisances  on  their  tramcars, 
and  the  bye-law  enumerates  certain  things  which 
amount  to  nuisances.  If  the  things  called  nui- 
sances can  be  reasonably  so  considered,  when 
regard  is  had  to  the  place  where  they  are  com- 
mitted, then  I  think  the  bye- law  is  good  It  must 
go  further  than  the  statute  in  that  it  enumerates 
the  things  that  are  nuisances.  In  my  opinion 
the  bye-law  is  sensible  and  reasonable,  although 
the  words  "  to  the  annoyance  of  passengers  "  are 
omitted.  It  would  be  intolerable  if  passengers, 
besides  being  annoyed  by  language  as  was  used  in 
the  present  case,  should  have  to  be  further  annoyed 
by  having  to  come  into  court  and  repeat  such 
language.  For  the  reasons  I  have  stated  I  think 
this  bye-law  is  a  good  one. 

Channbll,  J. — I  am  of  the  same  opinion.  I 
think  that  the  recent  oases,  such  as,  for  instance, 
Kruse  v.  Johnson,  have  settled  that  where  an 
authority  has  power  to  make  bye-laws  to  prevent 
nuisances  they  can  declare  particular  things  to  be 
nuisances  in  particular  places  if  those  things  are 
of  a  character  which  may  possibly  be  a  nuisance. 
That  is  because  it  is  for  the  authority  to  say 
under  their  power  of  making  bye-laws  whether 
it  is  a  nuisance  in  the  place  to  which  the  bye- 
law  applies— e.g.,  in  a  tram.  The  oases  clearly 
establish  that  it  is  not  necessary  to  add  the  words 
"  so  as  to  be  in  fact  a  nuisance."  That  is  not 
necessary  where  you  are  specifying  in  the  bye-law 
the  particular  place.  If,  however,  the  bye-law 
applied  to  a  large  area  not  uniform  in  character, 
so  that  what  might  be  a  nuisance  in  one  part  of 
the  area  might  not  be  so  in  another  part  of  it,  it 
might  be  advisable  to  insert  the  words.  A  bye- 
law  is  not  repugnant  to  the  general  law  merely 
because  it  creates  a  new  offence  and  says  that 
something  is  unlawful  which  no  other  law  says  is 
unlawful.  It  is  only  when  it  makes  unlawful 
something  which  the  general  law  by  express 
enactment  or  necessary  implication  makes  lawful. 
I  say  by  "  necessary  implication,"  because  where 
the  Legislature  has  declared  that  travelling  with- 
out a  ticket  with  intent  to  defraud  is  an  offence, 
a  bye-law  which  left  out  the  words  "  with  intent 
to  defraud  "  was  held  to  be  invalid,  as  repugnant 
to  the  general  law.  Again,  a  bye-law  is  repugnant 
to  the  general  law  if  it  declares  to  be  lawful  what 
is  declared  by  the  general  law  to  be  unlawful. 

-  In  my  opinion  the  bye-law  here  was  not  repugnant 
to  the  general  law  either  express  or  implied. 

Appeal  allowed. 
Solicitors :  Thos.  White  and  Bone  for  Stanley, 
Wasbrough,  and  Doggett,  Bristol ;  Rare  and  Co. 

for  E.G.  Watson,  Bristol. 


Tuesday,  Nov.  19, 1901. 
(Before  Lord  Atverstone,  C.J.,  Dablino  and 

Channel,  JJ.) 
Pbarks,  Gunston,  and  Tee  Limited  (apps.)  v. 

Richardson  (resp.).  (a) 
Summary  jurisdiction  —  Procedure  —  Summons 
under  Food  and  Drugs  Acts — Service  on  regis- 
tered company. 
A  summons  issued  against  a  company  incorporated 
under  the  Companies  Acts,  under  the  Food  and 
Drugs  Acts,  to  appear  before  a  court  of  summary 
jurisdiction  must  be  served  in  accordance  wiik 
sect.  62  of  the  Companies  Act  1862. 
A  solicitor  for  a  company  not  served  in  this  way 
appeared  before  the  justices  in  order  to  bring  to 
their  notice  the  irregularity  of  the  service  and 
then  withdrew  from  the  case. 
Held,  that  this  was  not  a   waiver  of  the  irregu- 
larity. 
Case  stated  upon  an  information  preferred  by  the 
respondent  against  the  appellants  under  sect  3  of 
the  Sale  of  Food  and  Drugs  Act  1875  for  unlaw- 
fully selling  butter  by   VV.  G.  Worsfold,  their 
agent,  mixed  with    an  ingredient   injurious  to 
health. 

The  appellants  are  a  limited  joint  stock  com- 
pany  incorporated  under  the  Companies  Act  1862 
to  1898,  and  carry  on  business  as  grocers  and 
provision  dealers,  amongst  many  other  places,  at 
13,  High-street,  Canterbury.  The  registered  office 
of  the  company  is  at  6,  Bayer-street,  Golden-lane, 
in  the  city  of  London. 

The  respondent  is  an  inspector  under  the  Sale 
of  Food  and  Drugs  Act  in  the  city  of  Canterbury. 
On  the  1st  June  1901  the  respondent  went  to 
the  appellants'  shop  at  13,  High-street,  Canter- 
bury, and  asked  for  one  pound  of  each,  of  two 
kinds  of  butter.  The  assistant  in  the  shop  handed 
the  butter  to  the  respondent,  each  pound  of  butter 
being  separately  wrapped  in  paper.  The  respon- 
dent there  and  then  divided  each  sample  or  pound 
of  butter  into  three  parts.  After  dividing  each 
sample  or  pound  of  cutter  into  three  parts  the 
respondent  paid  for  the  butter  and  stated  that  it 
was  his  intention  to  hare  the  samples  analysed  by 
the  public  analyst  and  left  one  part  of  each  with 
the  assistant  in  the  shop. 

The  respondent  sent  samples  of  the  butter  to 
the  public  analyst,  who  certified  that  the  sample 
contained  11  per  cent,  and  upwards  of  water  in 
excess  of  the  maximum  amount  which  should  be 
present,  which  is  15  per  cent.,  and  that  it  also 
contained  0'32per  cent,  of  boraoic  acid,  which  is 
equivalent  to  22'4  grains  of  boraoic  acid  per  pound 
avoirdupois. 

The  justices  convicted  the  appellants  upon  the 
information. 

The  summons  calling  upon  the  appellants  to 
appear  before  the  court  of  summary  jurisdiction 
at  the  Guildhall  in  the  city  and  borough  of  Canter- 
bury on  the  28th  June  1901  to  answer  the  informa- 
tion, was  served  by  Harry  Ewell,  a  police  sergeant, 
handing  it  to  W.  G.  Worsfold  in  the  appellants1 
shop  at  13,  High-street,  Canterbury,  W.  G.  Wors- 
fold being  an  assistant  employed  by  the  appellants 
in  their  shop.  In  the  summons  the  appellants 
were  properly  described  as  "  Pearks,  Gunston,  and 
Tee  Limited." 
The  appellants  appeared  under  protest  by  their 

(a)  Exported  by  W.  di  B.  Hubiit,  E*q.,  Barrlitor-fc*  L»w. 
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solicitor,  and,  before  the  hearing  of  the  informa- 
tion, objected  to  the  mode  of  service  of  the 
summons. 

It  was  contended  that,  the  appellants  being  a 
joint  stock  company  incorporated  under  the  Com- 

Enies  Acts  1862  to  1898,  the  summons  should 
ve  been  served  at  the  registered  office  of  the 
company,  6,  Bayer-street,  Golden-lane,  London, 
and  that  service  of  tbe  summons  at  the  appel- 
lants' shop,  13,  High-street,  Canterbury,  upon  an 
assistant  employed  in  the  shop  was  not  a  legal 
and  proper  service  upon  the  appellant  company, 
and  that  the  justices  had  no  jurisdiction  to  hear 
the  information.  They  overruled  the  objection, 
and  held  that  the  summons  had  been  legally  and 
properly  served,  and  thereupon  'the  appellants' 
solicitor  took  no  further  part  in  the  proceedings. 

Macmorran,  K.C.  (Bonsey  and  Bicardo  with 
him)  for  the  appellants. — The  service  of  the  sum- 
mons here  was  bad.  It  was  issued  under  the 
Summary  Jurisdiction  Acts,  and  should  have  been 
served  in  conformity  with  sect.  62  of  the  Com- 
panies Act  1862.  That  section  says  that  any  sum- 
mons, notice,  or  other  document  required  to  be 
served  upon  the  company  may  be  served  by 
leaving  the  same,  or  sending  it  through  the  post 
in  a  prepaid  letter  addressed  to  the  company,  at 
their  registered  office.  [Darling,  J.— But  how 
would  it  have  been  served  before  the  Companies 
Acts  PI  Upon  the  proper  officer.  In  Newby  v. 
Van  Oppen  (26  L.  T.  Rep.  164,  at  p.  167; 
L.  Bep.  7  Q.  B.  293)  Blackburn,  J.  says:  "At 
common  law  the  service  of  a  writ  upon  a  corpo- 
ration aggregate,  which  from  the  nature  of  the 
body  could  not  be  personal,  was  by  serving  it 
on  a  proper  officer,  so  as  to  secure  that  it  came 
to  the  knowledge  of  the  corporation,  and  then 
proceeding  by  distress :  (see  1  Tidd's  Practice, 
121,  edition  of  1828).  The  2  Will.  4,  c.  39,  s.  13, 
and  15  A  16  Yict  c.  76,  s.  16,  in  fact  only  re-enact 
the  old  law  as  to  what  should  be  service  on  a 
oorporation  The  clerk  or  officer  must  be  in  the 
nature  of  a  head  officer  whose  knowledge  would 
be  that  of  the  oorporation."    He  also  referred  to 

Wood  v.  Anderston  Foundry  Company,  86  W.  B. 
918; 

Dimon  v.  WMs,  62  L.  T.  Bep.  812;  17  Cox  C.  C. 
48;  25  Q.  B.  Div.  249. 

Sabuko,  J. — Newby  r.  Van  Oppen  (tup.)  was 
lowed  in  Hoggin   v.  Comptoir  oVEscompte  de 
Paris  (61  L.  T.  Bep.  748;  23  Q.  B.  Div.  519).] 
The  respondent  did  not  appear. 

Lord  Alybrstonb,  C.J. — It  seems  to  me  that, 
in  the  absence  of  any  special  legislation  or  rule 
dealing  with  the  question  of  service  upon  a 
limited  company,  the  service  of  a  summons 
upon  a  limited  company  should  be  in  accordance 
vith  sect.  62  of  the  Companies  Act  1862.  It  is 
not  unimportant  to  note  that,  when  dealing  with 
friendly  societies,  there  is  a  special  power  given 
by  the  Friendly  Societies  Act  1896  to  serve  at  a 
branch  office.  It  seems  clear  that  in  the  Supreme 
Court  and  in  the  County  Courts  process  must  be 
•erved  in  the  way  indicated  by  sect  62.  The 
{usages  referred  to — the  one  in  the  judgment  of 
Blackburn,  J.  in  Newby  v.  Van  Oppen  (nip.)  and 
tse  other  in  the  judgment  of  Cotton,  L.J.  in 
Eaggin  v.  Comptoir  d*Escompte  de  Parti  (sup.)— 
■bow  that  the  question  is  one  of  substance.  I  do 
sot  see  why  criminal  proceedings  should  have  a 
more  lax  role  than  civil  proceedings.    I  think, 


therefore,  that  the  point  which  has  been  taken  is  a 
good  one,  and  that  the  summons  in  this  case  was 
not  properly  served.  I  am  clearly  of  opinion  that 
where  a  person  attends  to  bring  to  the  notice  of 
the  tribunal  an  irregularity  of  this  kind,  and  then 
withdraws — an  act  which  he  is  under  no  obligation 
to  do— that  that  does  not  constitute  an  appear- 
ance, and  does  not  waive  the  irregularity  of  the 

Beryice-  Appeal  allowed. 

Solicitors :  Neve,  Beck,  and  Kirby. 


Tuesday,  Nov.  19, 1901. 
(Before  Lord  Alybrstonb,  C.J.,  Dablivg  and 

C  HANK  ELL,  J  J.) 

Vbntbrb  (app.)  v.  Frbbdman  (resp.).  (a) 
Summary  jurisdiction — Offence  under  Bread  Aet 
1822  (3  Oeo.  4,  c.  in )— -Previous  conviction — 
Dismissal  as  trivial  offence — Summary  Juris- 
diction Act  1879  (42  &  43  Vict.  c.  49),  s.  16. 
A  previous  conviction  for  the  same  offence  does  not 
prevent  a  magistrate  dealing  with  the  case  under 
sect.  16  of  the  Summary  Jurisdiction  Act  1879  if 
he  considers  the  offence  is  one  of  a  trifling  nature, 
and  that,  too,  where    the  statute  creating  the 
offence  enacts  certain  penalties  for  second  and 
subsequent  offences. 
Cabb  stated  upon  an  information  charging  the 
respondent  for  that  he  b»ing  a  master  baker  did 
unlawfully  make  and  bake  oread  on  the  Lord's 
Day. 

It  was  proved  on  behalf  of  the  appellant  that 
the  respondent  was  a  baker  carrying  on  business 
within  the  limits  of  the  Act,  and  that  at  5  a.m.  in 
the  morning  of  Sunday,  the  21st  July,  the  respon- 
dent was  causing  bread  to  be  there  baked  in  his 
bakehouse. 

It  was  proved  on  behalf  of  the  respondent  that 
he  and  all  the  persons  employed  by  him  were  of 
the  Jewish  persuasion,  that  they  always  oeased 
baking  operations  on  Friday  at  midday,  that 
his  premises  were  entirely  closed  on  Saturday 
until  8.30  p.m.  both  for  baking  and  selling,  and 
that  it  was  only  then  that  any  baking  waa  re- 
sumed. 

The  respondent  referred  to  sect.  51  of  the 
Factory  and  Workshops  Act  1878  (41  Yict.  o.  16), 
and  contended  that  upon  the  principle  of  that 
section  no  penalty  should  be  inflicted. 

The  magistrate  was  of  opinion  that,  although 
the  charge  waa  proved,  the  offence  was  in  the 
particular  case  of  so  trifling  a  nature  that  it  wan 
inexpedient  to  inflict  any  punishment,  or  any 
other  than  a  nominal  one,  so  ne,  without  proceed- 
ing to  oonviotion,  stated  his  intention  to  dismiss 
the  information  under  sect.  16  of  the  Summary 
Jurisdiction  Act  1879. 

Thereupon  the  appellant's  solicitor  tendered 
evidence  of  a  previous  oonviotion  under  sect.  16 
of  the  Bread  Act  (3  Geo.  4,  o.  vi.),  and  contended 
that  under  that  Act  the  magistrate  was  precluded 
from  dismissing  the  information  under  sect.  16  of 
the  Summary  Jurisdiction  Act  1879  however 
trifling  the  offence,  and  must  inflict  the  full 
penalty  for  a  second  offence — viz.,  20s. 

The  magistrate  refused  to  receive  this  evidence 
and  dismissed  the  summons  under  sect.  16  of  the 

Act  of  1879. 

(a)  Reported  by  W.  di  B.  Hbbbbbt,  E§q..  B*nrut«r-ftt-L*w. 
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The  questions  for  the  court  were  (1)  whether 
the  magistrate  legally  had  the  power  to  dispose 
of  the  information  under  sect.  16  of  the  Summary 
Jurisdiction  Act  1879 ;  and  (2)  whether,  if  he  had 
such  power,  on  the  facts  of  the  case  he  was  right 
in  so  dismissing  it. 

The  Bread  Act  1822  (3  Geo.  4,  o.  vi.)  provides 
by  sect.  16  that  no  master  exercised  or  employed 
in  the  trade  or  calling  of  a  baker  within  the  pre- 
scribed limits  shall  on  the  Lord's  Day  make  or 
bake  any  bread,  rolls,  or  oakea  of  any  sort  or 
kind,  and  that  every  offender  shall,  for  the  first 
offence,  be  liable  to  a  penalty  of  10a.,  for  a  second 
offence  20s.,  and  for  a  third  or  subsequent  offence 
40s.  This  Act  gives  no  power  to  the  court  to 
mitigate  the  penalties. 

E.  Brawn  (C.  Edwards  with  him),  for  the  appel- 
lant, referred  to 

Murray  t.  Thompson,  60  L.  T.  Sep.  141  ;  16  Cox 
C.  C.  554 ;  22  Q.  B.  Div.  142. 

B,  8.  Q.  Henriques  for  the  respondent 

Lord  Alyerstonb,  C.J— It  is  said  that  the 
magistrate  could  not  take  the  course  he  has  taken 
because  there  had  been  previous  convictions  for 
the  same  offence.  I  cannot  see  why  sect  16  of 
the  Summary  Jurisdiction  Act  1879  should  not 
apply  in  the  case  of  a  second  conviction.  That 
section  says  that:  "If  upon  the  hearing  of  a 
charge  for  an  offence  punishable  on  summary 
conviction  under  this  Act,  or  under  any  other 
Act,  whether  past  or  future,  the  court  of  summary 
jurisdiction  think  that  though  the  charge  is 
proved  the  offence  was  in  the  particular  case  of  so 
trifling  a  nature  that  it  is  inexpedient  to  inflict 
any  punishment,  or  any  other  than  a  nominal 
punishment,  the  court,  without  proceeding  to  con- 
viction, may  dismiss  the  information,  and  if  the 
court  think  fit  may  order  the  person  charged  to 
pay  such  damages,  not  exceeding  40s.  and  such 
costs  of  the  proceedings,  or  either  of  them,  as  the 
court  think  reasonable  " ;  or  the  court  may  convict 
and  discharge  on  sureties  for  appearance  or  good 
behaviour  with  or  without  payment  of  costs  and 
damages.  Why  should  not  these  salutary  pro- 
visions apply  to  the  case  of  a  second  conviction. 
If  they  were  only  to  apply  to  a  first  conviction 
the  section  would  have  said  so.  I  think  the  appeal 
must  be  dismissed. 

Dulling,  J. — I  am  of  the  same  opinion.  I 
cannot  see  why  sect.  16  should  only  apply  to  a 
first  offence.  The  magistrate  heard  all  the  facts, 
and  considered  that  an  offence  had  been  com- 
mitted, but  that  it  was  of  such  a  trifling  nature, 
and  he  therefore  dismissed  the  summons.  It  was 
then  said  xthat  there  were  previous  convictions. 
The  magistrate  said  that,  even  admitting  that 
they  were  all  proved,  he  should  still  think  the 
present  one  trifling,  and  deal  with  it  under 
sect.  16.  I  think  if  all  the  convictions  were 
proved  the  magistrate  might  apply  sect.  16. 

Ohannbll,  J. — I  quite  agree.  Previous  oon- 
yictkms  are  only  to  betaken  into  consideration 
when  considering  whether  or  no  the  present  offence 
is  trifling.  They  do  not  take  away  the  jurisdic- 
tion of  the  magistrate  to  deal  with  the  offence 
under  sect.  16  if  he  thinks  proper. 

Appeal  dismissed. 

Solicitors:  Pattvnson  and  Brewer;  D.  Remain. 


Nov.  18  and  19, 1901. 
(Before  Lord  Alybrstonb,  GJ.,  Damjno  and 
Ohannsll,  JJ.) 
Stoddabt  (app.)  v.  William  Mitchell 
Limited  (rasps.),  (a) 
Master  and  workman — Wages  minimum  per  week 
— Deductions — Waiver  by  not  claiming  at  end 
of  each  week. 
By  an  aareement  made    between  the  respondents 
and  the  appellant  the  wages  were  to  he  at  the 
rate  of  24s.  fer  week,  and  so  in  proportion  for 
any  less  period  than  a  week.    The  wages  were  te 
be  at  the  rate  of  24s.  per  week  at  the  least. 
During  the  employment,  owing  to  various  causes 
the    appellant   was    not   employed  for  certain 
periods,  and  no  wooes  were  paid  to  him  in 
respect  of  those  periods,    but   the  wages  were 
settled  up  at  the  end  of  each  week  when  the 
deductions  were  made. 
Held,  that  the  appellant  could  not   recover  the 
amount  of  these  deductions  at  the  end  of  the 
employment,  as  it  was  a  claim  that  could  be 
waived,  being  a  claim  for  damages,  and  not  a 
liquidated  debt. 
Cask  stated. 

On  the  14th  June  1901  the  appellant  com- 
menced an  action  in  the  police  court  against  the 
respondents  to  recover  the  sum  of  102.  damages 
under  the  Employer  and  Workman  Act  1875 
(38  &  39  Vict  c.  90)  and  the  rules  made  in  pur- 
suance thereof. 

The  claim  was  for  damages  for  breach  of  an 
agreement  for  employment  from  Dec.  1900  to 
June  1901— viz.,  101. 

The  respondents  counter-claimed  10Z.  damages 
for.  wrongfully  emitting  their  employment  and 
absenting  himself  from  their  service  on  the  13th 
June  1901  and  refusing  to  perform  his  contract 

The  following  was  the  agreement  between  the 
parties: 

Memorandum  of  agreement,  mads  the  31st  day  at 
October  1898,  between  William  Mitchell  Limited,  » 
company  duly  registered  under  the  Companies  Acts  1852 
to  1893,  carrying  on  bnainess  at  Saltley  Works,  Seltiey, 
in  the  county  of  Warwick,  by  Edmund  William  Mitchell, 
their  manager  (hereinafter  called  "  the  employers  ,f)  of 
the  one  part,  and  William  Stoddart,  of  144,  Dartmouth- 
street,  Birmingham,  in  the  oounty  of  Warwick  (herein- 
after called  « the  workman  w)  of  the  other  part  (I)  The 
workman  doth  hereby  agree  that  he  will,  from  the  31st 
day  of  October  1898,  for  the  term  of  ftve  yean,  work 
for  and  serre  the  employers,  their  saooessors  or  assigns, 
carrying  on  the  same  trade,  as  his  or  their  workman,  at 
their  aforesaid  works,  and  will  execute  and  do  sues 
work  as  may  be  reasonably  allotted  to  him  by  the 
employers  or  by  their  representatiTes  or  manager 
for  the  time  being,  in  the  best  way  and  manner  that 
he  the  said  workman  shall  be  capable  of,  sad  will 
perform  and  comply  with  all  reasonable  orders  and 
direction*  to  be  from  time  to  time  given  to  him  in  the 
ordinary  way  of  business,  by  the  said  employers  or  their 
representatiyes  or  manager  as  aforesaid,  in  oooaeotioa 
with  the  said  work,  and  will  not  injure  or  waste  any  tools 
or  materials  entrusted  to  him  in  the  course  of  his  employ- 
ment, but  will,  on  the  contrary,  take  all  possible  oars  of 
the  same.  (2)  The  wages  of  the  workman  shall  be  at 
the  rate  of  24s.  per  week,  and  so  in  proportion  for  asy 
less  period  than  a  week.  (3)  The  workman  railing  or 
neglecting  to  perform  the  agreement  hereby  made,  or 
becoming  drunken  or  dissipated  in  his  habits,  or  die- 
be  liable  to  instant  dismissal  from  his 


(a)  Reported  by  W.  os  B.  Hsussr  Esq.,  B*rrister-at-U». 
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■aid  employment,  whereupon  this  agreement  shall  be 
void.  (4)  Subject  as  hereinbefore  provided,  the  wages 
of  the  workman  daring  the  laid  term  of  five  years  shall 
be  at  the  rate  of  24s.  per  week  at  the  least  (5)  The 
said  employers  undertake  to  instruct  their  solicitor  to 
protect  any  workman  who  is  interfered  with  or  molested. 
—As  witness  the  hands  of  the  said  parties.    .    .    . 

It  was  proved  that  the  appellant  had  worked 
for  the  respondents  under  this  agreement  from 
the  31st  Oct.  1898  to  the  13th  June  1901.  That 
at  various  dates  the  respondents,  owing  to  various 
causes,  such  as  holidays,  stock-taking,  and  lack  of 
orders,  had  been  unable  to  provide  the  appellant 
with  employment,  and  that  no  wages  were  paid  to 
him  in  respect  of  the  time  for  which  he  was  unem- 
ployed. The  appellant  had  sometimes  absented 
himself,  and  had  not  been  paid  for  those  periods. 

The  appellant's  wages  were  paid  at  the  end  of 
each  week  when  due,  and  a  deduction  was  made 
at  the  time  of  such  payment  for  all  the  periods 
when  the  appellant  had  not  been  employed.  He 
assented  to  such  deductions,  and  never  made  any 
claim  in  respect  of  them  until  the  13th  June 
1901. 

On  the  13th  June  1901  the  appellant  left  his 
work,  contrary  to  the  express  orders  of  the 
respondents,  and  was  discharged. 

The  magistrate  was  of  opinion  that  the  appel- 
lant, having  from  the  commencement  of  the 
agreement  without  objection  accepted  his  wages 
each  week  subject  to  such  deductions,  had  waived 
his  right  to  make  any  claim,  and  could  not  now 
recover  any  of  such  deductions,  and  the  accounts 
between  the  parties  must  be  taken  as  settled  at 
the  time  of  payment  of  wages  in  each  week.  He 
found  that  the  respondents  were  justified  in 
refusing  to  allow  the  appellant  to  return  on  the 
13th  June,  and  he  dismissed  the  claim,  and 
awarded  the  respondents  5a.  on  the  counter- 
claim. 

McHardie  for  the  appellant. 

A.  T.  Lawrence,  E.G.  and  Qandy  for  the 
respondents. 

Lord  Alvxrstonb,  G.J. — If  this  case  stated 
facte  in  order  to  raise  the  question  whether  the 
sums  paid  were  a  discharge  for  a  liquidated  debt 
it  would  raise  a  difficult  and  interesting  point. 
But  here  there  was  no  debt.  On  the  face  of  the 
agreement  the  wages  were  at  the  rate  of  24s. 
a  week.  If  the  master  failed  to  employ  the  work- 
man there  might  be  an  action  for  damages  for 
that  breach  of  the  agreement.  The  highest  way 
in  which  the  case  can  be  put  is  that  there  was  a 
claim  by  the  appellant  to  be  paid  24s.  weekly,  and 
there  being  a  shortage  of  work  the  employer 
excludes  the  wages  for  those  days  upon  which  the 
appellant  was  not  employed.  The  workman, 
however,  goes  on  working,  and  at  the  end  of  each 
week  takes  less  than  the  24s.  a  week.  I  think  he 
waived  his  claim  to  be  paid  the  larger  sum.  There 
was  no  ascertained  liquidated  sum  due  in  respect 
of  which  he  took  the  smaller  sum,  for  as  1  have 
•aid  all  that  the  appellant  could  do  was  to  bring 
a  claim  for  damages  for  not  employing.  When 
the  magistra'e  Bays  the  appellant  had  waived  his 
right  to  any  claim,  he  came  to  that  conclusion  as 
a  question  of  fact,  and  we  cannot  say  that  he  was 
wrong  in  law  in  so  doing. 

Darling  and  Channell,  JJ.  concurred. 


Solicitors :  Morgan,  Price,  and  Newburn,  for 
Hargreaves  and  Heaton,  Birmingham;  Thomas 
and  Quest,  Birmingham. 


Mao.  Cab.— Vol.  XX. 


Appeal  dismissed. 


Tuesday,  Nov.  19, 1901. 

(Before  Lord  Alverstone,  G.J.,  Darling  and 

Ohannell,  JJ.) 

Ttlbcotb  (app.)  v.  Morton  (resp.).  (a) 

Mine — Building  bye-laws — Exemption  —  "  Build- 
ing used  exclusively  for  the  working  of  such 
mine'9 

"  Any  building  (not  being  a  dwelling-house)  erected 
or  intended  to  be  erected  in  connection  with  any 
mine,  or  intended  to  be  used  exclusively  for  the 
working  of  such  mine,"  was  not  to  be  subject  to 
certain  bye-laws. 

Held,  that  the  words  "  used  exclusively  for  the 
working  of  such  mine "  were  not  to  be  confined 
to  the  getting  of  the  minerals,  but  included 
putting  such  minerals  into  a  deliverable  state  as 
a  commercial  product  They  would  not,  however, 
cover  buildings  used  for  carrying  on  another, 
business  which  the  owner  of  the  mine  might 
carry  on  in  addition  to  the  mining  in  order  to 
make  the  mine  profitable. 

Case  stated  on  an  information  preferred  by  the 
appellant  against  the  respondent,  under  a  bye- 
law  made  by  the  corporation  of  Halifax  acting  as 
the  sanitary  authority,  for  erecting  a  new  build- 
ing without  depositing  plans  and  sections  in  con- 
formity with  tun  bye- law. 

The  respondents  were  the  owners  and  occupiers 
of  brickworks  in  connection  with  which  was  a 
mine  from  which  fireclay  was  worked  and  some 
coal  obtained. 

A  brick  kiln  had  been  erected  by  the  respon- 
dents without  notice  to  ard  without  submitting 
plans  for  the  approval  of  the  corporation,  and 
notice  had  been  given  them  that  they  were  acting 
contrary  to  the  bve-law. 

The  kiln  was  about  18  yards  from  the  entrance 
to  the  mine,  and  was  connected  by  a  little 
tramway. 

By  bye-law  No.  2 : 

The  following  buildings  shall  be  exempt  from  the  bye- 
laws  relating  to  new  .  .  .  buildings  ...(e)  any 
building  (not  being  a  dwelling-house)  erected  or  intended 
to  be  erected  in  connection  with  any  mine,  or  intended 
to  be  used  exclusively  for  the  working  of  such  mine. 

The  question  raised  was  whether  the  brick  kiln 
was  exempted  by  this  enactment. 

It  was  contended  on  behalf  of  the  appellant 
that  the  brick  kiln  was  used  simply  for  dealing 
with  the  clay  that  came  from  the  mine,  and  was 
not  a  building  used  exclusively  for  the  working  of 
the  mine,  and  that  the  brick  kiln  was  not  essential 
to  the  working  of  the  mine,  as  when  the  clay 
reached  the  surface  the  mining  operation  ceased. 
Further,  that  there  was  no  statutory  or  legal 
definition  of  a  mine  applicable  to  this  case,  and 
that  the  word  "  mine  "  must  be  understood  in  its 
ordinary  meaning — namely,  a  pit  or  excavation  in 
the  earth  from  which  mineral  substances  are 
obtained — and  that  the  expression  "  the  working 
of  such  mine  "  in  the  exemption  meant  simply  the 
getting  the  mineral  substance  from  the  earth  and 
bringing  it  to  the  surface.     That  the  function  of 

(a)  Reported  by  W.  os  B.  Ubrbskt.  Esq..  Barrister-at-Law. 
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the  kiln  was  to  fire  the  bricks  made  out  of  the 
day,  and  there  was  no  necessary  connection 
between  the  kiln  and  the  mine,  as  the  mine  could 
be  worked  just  the  same  if  the  clay  was  sent  miles 
to  be  manufactured.  That  the  working  referred 
to  in  the  exemption  meant  the  physical  or 
mechanical  working,  and  not  the  commercial  or 
profitable  working. 

On  behalf  of  the  respondents  it  was  contended 
that — the  kiln  being  necessary  for  the  conversion 
of  the  product  of  the  mine  into  a  commercial 
commodity,  it  was  therefore  a  building  used 
exclusively  for  the  working  of  the  mine,  as  it 
could  not  be  worked  commercially  without  the 
produce  being  made  into  bricks.  That  the  exemp 
tion  covered  any  building  used  in  connection  with 
the  working  of  the  mine.  That  "mine"  in  the 
bye-law  must  have  the  same  meaning  as  in  the 
Mines  Regulation  Act  1887,  and  that  the  object 
of  the  exemption  was  to  prevent  the  overlapping 
of  jurisdictions,  as  the  Home  Office  had  juris- 
diction over  the  respondents'  premises. 

The  justices  were  of  opinion  that  the  word 
"mine  should  be  construed  according  to  the 
Mines  Regulation  Act  1887,  and  upon  the  evi- 
dence they  found  as  a  fact  that  the  kiln  was  used 
exclusively  for  working  such  mine,  and  they  were 
prepared  to  hold,  if  necessary,  that  "working" 
was  not  merely  physical  or  mechanical  working, 
but  also  commercial  working. 

Scott  Fox,  K.O.  and  Cohen  for  the  appellant. 

Mcmisty,  K.O.  for  the  respondents. 

Lord  Alvebstonb,  0.  J.— This  case  presents  to 
my  mind  a  very  great  difficulty,  and  I  by  no 
means  am  sure  that  I  should  nave  arrived  at 
or  drawn  the  same  conclusion  of  fact  at  the 
magistrates  have  done,  but  I  think  we  must  deal 
with  the  case  as  far  as  we  can  gather  any  light  from 
it  as  a  mixed  question  of  law  and  fact,  and  apply 
our  view  of  the  law  to  the  magistrates'  finding  of 
the  facts.  I  think  the  Coal  Mines  Regulation  Act 
has  nothing  to  do  with  the  matter  at  all,  and  in 
so  far  as  the  magistrates  have  thought  that  some 
construction  must  be  put  upon  this  word  "  mine  " 
because  the  Coal  Mines  Regulation  Act  would 
include  the  works  above  ground,  and  that 
therefore  they  must  construe  the  word  "  mine  " 
in  a  particular  way.  I  think  they  were 
wrong  if  they  came  to  the  conclusion  they  did 
because  there  was  some  definition  in  the  Mines 
Regulation  A.ct  which  decided  the  question  for 
them,  and  if  I  had  thought  that  I  could  dispose 
of  the  case  upon  the  ground  that  that  had  been 
the  real  basis  of  their  decision,  I  should  have 
thought  that  the  judgment  ought  to  have  been 
reversed.  Nor,  again,  do  I  think  that  it  is  at  all 
exhaustive  to  say  that  the  words  "  exclusively  for 
the  working  of  such  mines  "  included  all  processes, 
as,  for  instance,  any  commercial  process  that  may 
be  carried  on,  and  I  desire  to  postpone  any  judg- 
ment I  may  have  to  pronounce  or  any  opinion  I 
may  have  to  form  upon  any  subsequent  case 
until  I  have  to  consider  some  process  which  was 
merely  carried  on  on  the  same  premises,  and  in 
no  way,  if  I  may  use  the  word,  incidental  to  the 
actual  utilisation  of  the  product,  except  that  it 
was  turned  into  some  other  form  or  some  other 
manufactured  article.  But  the  difficulty  I  have 
in  this  case  is  that  as  I  understand  this  finding 
of  the  facts  the  substance  of  it  is  this,  that  the 
magistrates  have  found  that  this  particular  kiln  is 


only  used  for  the  purpose  of  making  the  material 
available  at  all — that  is  to  say,  they  differentiate 
it  from  the  case  of  a  brick  lain  by  finding  that 
the  kiln  was  used  exclusively  for  the  working  of 
the  mine.  I  confess  I  am  not  altogether  satisfied 
in  my  own  mind  with  that  view,  because,  as  was 
pointed  out  in  the  course  of  the  argument,  it 
does  not  seem  to  me  to  be  disputed  that  ordinary 
brick  kilns  would  be  within  the  bye-law,  although 
the  clay  might  be  brought  from  a  distance  or 
might  be  dug  close  by.  But  I  think  the 
magistrates  have  in  effect  said  in  this  case  that 
they  came  to  the  conclusion  that  this  kiln  was 
used  solely  for  the  purpose  of  making  the  stuff 
that  is  got  out  of  the  workings  available  at  alL 
There  is  a  finding  that  no  coal  is  got  out  in  any 

Suantity,  but  only  the  fireclay,  and  I  think, 
lieref ore,  they  have  really  come  to  the  conclusion 
on  the  facts  that  this  particular  kiln  is  used 
exclusively  for  the  working  or  winning  of  the  par- 
ticular material  in  the  sense  that  the  clay  would 
not  be  got  at  all  unless  there  was  a  kiln  to  turn 
it  into  bricks,  practically  speaking,  at  the  mine. 
I  have  said,  and  I  say  again,  that  it  is  not  alto- 
gether a  satisfactory  decision  to  my  mind,  but  I 
do  not  see  my  way  to  hold  that  this  was  not  a 
building  which  was  erected  in  connection  with  the 
mine  (which  is  not  disputed)  and  used  exclusively 
for  the  working  of  such  mine  in  the  sense  that  in 
this  case  the  magistrates  have  thought  that  the 
fireclay  would  not  be  worked  unless  the  kiln  was 
there  to  turn  it  into  bricks.  I  do  not  think 
in  any  decision  I  have  given  I  shall  be  laying 
down  any  wide  general  rule ;  if  I  did  I  should 
hesitate  about  it;  but  on  this  finding  I  do 
not  see  my  way  to  reverse  the  decision  of  the 
magistrates. 

Dabling,  J. — I  am  of  the  same  opinion. 
These  bye-laws  are  made  by  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of  Halifax, 
acting  as  the  council  of  the  urban  sanitary 
authority,  and  they  are  made  with  respect, 
as  it  is  stated  on  them,  to  new  streets  and 
buildings.  Now,  there  are  certain  things  as  to 
which  they  may  not  make  bye-laws,  and  amongst 
other  things  exempt  are :  "  Any  building  not 
being  a  dwelling-house  erected  or  intended  to  be 
erected  in  connection  with  any  mine,  and  used  or 
intended  to  be  used  exclusively  for  the  working  of 
such  mine."  Mr.  Scott  Fox  has  pressed  upon  us 
that  those  words  "  for  the  working  of  such  mine  " 
must  be  read  exactly  as  though  they  meant  "  for 
the  winning  of  the  minerals  " ;  but  I  do  not  think 
they  mean  that.  The  words  before  are,  "  erected 
in  connection  with  any  mine,  and  used  or  intended 
to  be  used  exclusively  for  the  working  of  such 
mine."  Now,  "for  "is  a  word  which  may  mean 
several  things.  It  may  mean  what  Mr.  Scott  Fox 
says, "for  the  winning  of  the  minerals."  I  do 
not  think  it  does ;  I  am  much  more  inclined  to 
think  it  means  something  very  much  as  if  the 
words  "  in  connection  with "  had  been  repeated 
"  exclusively  in  connection  with  the  working 
of  the  mine."  I  think  that  is  the  real  inten- 
tion of  it  If  the  thing  happens  to  be  a 
dwelling-house,  it  is  not  exempt,  because  it  may 
be  a  very  proper  thing  for  the  urban  authority 
to  interfere  with  it,  but  I  cannot  see  that  any 
harm  will  be  done  by  excluding  from  their  juris- 
diction a  brick  kiln  any  more  than  is  done  by 
excluding  an  engine-house,  in  which  a  man  woula 
certainly  be  at  work  attending  to  the  engine,  and 
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the  engine-house  would  most  certainly  by  this 
rule,  read  it  how  you  will,  be  exempt  from  the 
operation  of  the  bye-laws.  I  do  not  think  the 
decision  that  we  are  giving  would  be  of  the  least 
good  towards  deciding  any  other  case,  and  I  do  not 
think  it  lays  down  any  principle.  It  seems  to  me 
to  proceed  upon  the  construction  of  this  particular 
bye-law,  and  upon  that,  especially  having  regard 
to  what  the  magistrates  have  found  as  to  what  the 
working  of  the  mine  is,  and  what  is  meant  by  it, 
I  think  they  were  right. 

Chanstbll,  J. — I  concur  with  some  reluctance 
in  dismissing  this  appeal,  and  on  the  ground  only 
that  the  magistrates  have  found  a  question  of 
fast  which  we  cannot  interfere  with.    I  do  not 
myself  in  any  way  disguise  my  opinion  that  they 
have  found  it  wrongly.    It  seems  to  me  that  the 
words  "  used  exclusively  for  the  working  of  such 
mine,"  are  not  to  be  confined,  as  Mr.  Scott  Fox 
contends,  merely  to  the  getting  of  the  minerals. 
I  think  they  include  beyond  that  the  putting  of 
the  material  actually  extracted  from  the  earth 
into  a  deliverable   condition   as   a   commercial 
product,  and  that  would  cover  many  of  the  oases 
that  Mr.  Manisty  has  put  before  us.    But  I  do  not 
think  that  they  cover  buildings  used  for  the  pur- 
pose of  carrying  on  another  business  as  a  manu- 
facture, for  that  is  what  it  is  in  this  case,  which 
the  mine  owner  chooses  to  carry  on  in  addition  to 
his  mining,  in  order  to  make  his  mine  profitable. 
Here,  after  extracting  fireclay,  he  carries  on  the 
business  of  a  brickmaker,  because  that  is  the  only 
way  in  which  he  can  profitably  be  a  mine  owner. 
I  will  illustrate  what  I  mean  by  a  thing  which  is 
exactly  analogous  to  this  and  is  pretty  well  known. 
Take  the  case  of  cement  works.     In  the  lower 
part  of   the  Thames  there  are   cement   works 
carried  on  in  which  the  people  who  carry  on  the 
business  of  making  cement  lease  or  own  their  own 
chalk  quarries,  out  of  which  they  extract  the 
chalk,  and  it  would  be  perfectly  useless  for  any- 
body to  carry  on  the  business  of  auarry  owners 
for  extracting  the  chalk  unless  at  the  same  time 
they  carried  on  the  more  profitable  business  of 
cement  making.     Nobody  would   say  that  the 
cement  works  were  used  exclusively  for  the  pur- 
pose of  working  the  quarry,  although  commer- 
cially nobody  would  work  the  auarry  unless  he 
could  use  the  product  profitably  in  that  way  near 
or  upon  the  spot.    It  seems  to  me  in  this  case 
there  was  a  manufacturing  business  of  manu- 
facturing bricks  which  could  not  be  said  to  be 
carried  on  exclusively  for  the  working  of  such 
mine,  although  the  mine  would  not  be  profitably 
worked  unless  the  owner -had  the  other  business 
on  which  to  earn  the  substantial  profit.    I  should 
have  certainly  come  to  a  different  conclusion  from 
that  which  the  magistrates  have  done ;  but  they 
had  evidence  before  tbem  that  the  fireclay  was 
otherwise  not  commercially  saleable,  and  they 
would  appear  to  have  been  warranted  in  coming 
to  that  conclusion.    I  therefore  think  that  as  a 
matter  of  fact  we  cannot  interfere. 

Appeal  dismissed. 
Solicitors :  John  R.  Hall,  for  Keighley  Walton, 
Halifax;  Williamson,  Hill,  and  Co.,  for  Storey, 
WtUans,  and  Storey,  Halifax. 


Wednesday,  Nov.  20, 1901. 

(Before  Lord  Alvebstone,  G.J.,  Darling  and 
Channell,  JJ.) 

Bex  v.  Justices  of  Essex  and  others,  (a) 

Rating — Poor  rate  — Appeal  — Assessment  com- 
mittee— Decision  of  special  sessions — Appeal  to 
quarter  sessions  against  subsequent  rate — Neces- 
sity of  second  notice  to  assessment  committee- 
Parochial  Assessments  Act  1836  (6  &  7  Will.  4,c. 
96),  s.  6 — Union  Assessment  Committee  Amend- 
ment Act  1864  (27  &  28  Vict.  c.  39),  *.  1. 

The  appellants  were  assessed  in  the  valuation  list 
then  in  force  in  respect  of  their  occupation  of 
certain  premises,  and  in  may  1900  a  poor  rate 
was  made  upon  that  assessment.  The  appel- 
lants gave  notice  of  appeal  to  the  assessment 
committee,  and  their  objection  was  in  Sept  1900 
heard  by  the  committee,  who  reduced  the  assess- 
ment, but  not  to  the  extent  claimed  by  the  appel- 
lants, and  the  appellants  appealed  to  special 
sessions,  who  in  Nov.  1900  still  further  reduced 
the  assessment.  Before  this  appeal  was  heard 
by  the  special  sessions  in  November,  the  overseers 
made  a  poor  rate  in  October,  which  was  the  rate 
current  when  the  special  sessions  determined  the 
appeal,  and  the  appellants  paid  this  rate.  The 
next  poor  rate  made  was  in  May  1901,  against 
which  the  appellants,  without  giving  further 
notice  to  the  assessment  committee,  appealed  to 
quarter  sessions. 

Held,  that  the  appellants,  not  having  appealed 
against  the  October  rate,  could  not  appeal  to 
quarter  sessions  against  the  rate  made  in  the 
following  May,  without  giving  a  second  notice 
ef  objection  to  the  assessment  committee,  as  pro- 
vided by  sect.  1  of  the  Union  Assessment  Com' 
mittee  Amendment  Act  1864,  and  that,  the  appel- 
lants not  having  given  such  fresh  notice  of 
objection  to  the  assessment  committee,  the  quarter 
sessions  were  right  in  dismissing  their  appeal 
upon  that  ground. 

Bulb  for  a  mandamus  to  the  justices  of  the  peace 
for  the  county  of  Essex  requiring  them  at  their 
next  general  quarter  sessions  of  the  peace  to  be 
held  in  and  for  such  county  to  enter  continuances 
and  hear  the  appeal  of  the  appellants  against  a 
certain  poor  rate. 

The  facts  as  set  out  in  the  affidavits  were  as 
follows  : — 

The  appellants,  B.and  F.  Tolhurst  and  Cox,  were 
a  firm  of  solicitors  practising  at  No.  61,  High- 
street,  Southend-on-Sea.  In  May  1900  the  over, 
seers  of  the  poor  of  the  parish  of  Prifctlewell,  in 
the  Boohford  Union,  in  the  county  of  Essex, 
made  a  rate  for  the  relief  of  the  poor,  and  such 
rate  was  afterwards  duly  allowed  and  published. 

In  this  rate  the  appellants  were  assessed  in 
respect  of  their  premises,  No.  61,  High-street,  on 
the  basis  of  the  valuation  list  then  in  force — 
namely,  on  a  gross  estimated  rental  of  180Z.  and  a 
rateable  value  of  1501. — so  that  the  premises  for 
which  the  appellants  were  rated  were  in  the 
valuation  list  in  force  for  the  parish  in  and  before 
the  month  of  June  1900  assessed  at  the  gross 
estimated  rental  of  1801.  and  at  the  rateable 
value  of  1602. 

Being  dissatisfied  with  this  assessment,  the 
appellants  on  the  23rd  June  1900  duly  gave 
notice   of  objection   thereto  to   the   assessment 

(a)  Reported  by  W.  W.  Obk,  Esq.,  BarrlttaMtt-Law. 
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committee  of  the  Rochf ord  Union,  and  this  objec- 
tion was  heard  by  the  assessment  committee  on 
the  5th  Sept.  1900,  when  they  reduced  the  assess- 
ment of  the  premises  to  1502.  gross  estimated 
rental  and  1352.  rateable  value,  bnt  they  refused 
to  reduce  the  assessment  to  the  extent  claimed  by 
the  appellants — namely,  to  902.  gross  estimated 
rental  and  812.  rateable  value. 

The  appellants,  being  still  dissatisfied,  duly 
appealed  to  the  justices  in  special  sessions 
assembled,  in  pursuance  of  sect.  6  of  the  Paro- 
chial Assessments  Act  1836  (6  &  7  WilL  4,  c.  96), 
against  a  poor  rate  which  had  been  made  for  the 
parish  on  the  8th  May  1900,  and  on  the  6th  Not. 

1900  this  appeal  was  heard  and  the  justices  in 
special  sessions  determined  not  to  reduce  the 
assessment  of  the  premises  to  the  extent  claimed 
by  the  appellants,  but  amended  the  rate  by 
reducing  such  assessment  to  1302.  gross  estimated 
rental  and  1172.  rateable  ralue,  and  the  valuation 
list  was  altered  accordingly.  The  appellants  did 
not  appeal  against  the  decision  of  the  justices  in 
special  sessions. 

Before  this  appeal  was  heard  by  the  special 
sessions — namely,  on  the  26th  Oct.  1900— the 
overseers  had  made  a  further  poor  rate  which 
was  duly  allowed  and  published.  This  was  the 
rate  which  was  current  when  the  justices  in 
special  sessions  heard  and  determined  the  appel- 
lants' appeal,  and  the  appellants  paid  this  rate  on 
the  reduced  assessment  of  1502.  gross  and  1172. 
rateable  value  without  objection  after  the  above 
decision  of  the  justices  in  special  sessions. 

The  next  poor  rate  made  was  that  of  the  4th 
May  1901,  which  was  the  rate  now  in  question. 
In  this  rate  the  appellants  were  entered  as  occu- 
piers of  the  premises  No.  61,  High- street,  the 
gross  estimated  rental  was  inserted  as  1302. 
and  the  rateable  value  at  1172.,  and  the  rate  at 
Is.  Id.  in  the  pound  was  92.  5*.  3c2. 

On  the  12th  June  1901  the  appellants  duly  gave 
notice  of  appeal  against  the  rate  of  the  4th  May 

1901  to  the  next  general  quarter  sessions  of  the 
peace  for  the  county  to  be  held  at  Chelmsford, 
and  this  notice  set  out  their  grounds  of  appeal 
— namely,  (1)  that  their  premises  were  assessed  at 
sums  exceeding  the  true  gross  estimated  rental 
and  rateable  value  thereof;  (2)  that  certain 
premises  mentioned  in  a  schedule  to  the  notice,  in 
respect  of  which  the  persons  whose  names  were 
set  opposite  to  such  hereditaments  in  the  schedule 
are  assessed  in  the  rate,  were  therein  assessed 
unfairly  and  incorrectly,  and  at  sums  less  than 
the  true  gross  estimated  rentals  and  rateable 
values  thereof ;  and  (3)  that  the  rateable  heredita- 
ments mentioned  in  another  schedule  to  the 
notice  in  respect  of  which  the  persons  whose 
names  were  set  opposite  to  such  hereditaments 
were  liable  to  be  rated  were  omitted  from  the 
rate  and  ought  to  have  been  inserted  therein  and 
duly  assessed  in  their  true  gross  estimated  rentals 
and  rateable  values. 

The  appeal  came  on  for  hearing  at  the  general 
quarter  sessions  for  the  county  held  on  the  3rd 
July  1901,  and  the  appellants,  the  assessment 
committee  of  the  Rochford  Union,  and  certain 
other  respondents  whose  premises  were  alleged  in 
the  notice  of  appeal  to  be  underrated,  were 
respectively  represented  by  counsel. 

Before  the  appeal  was  heard  the  following  pre- 
liminary objections  were  made  on  behalf  of  the 
respondents — namely,  (a)  that,  as   regards   the 


first  of  the  grounds  of  appeal  as  given  in  the 
notice  of  appeal,  the  appellants  were  concluded 
by  the  finding  of  the  special  sessions  on  the  6th 
Nov.  1900,  that  finding  not  having  been  appealed 
against,  and  being  therefore  binding  and  con- 
clusive under  sect.  67  of  the  Parochial  Assess- 
ments Act  1836  (6  &  7  WilL  4,  c.  96),  and  that 
the  appellants  were  not  entitled  to  appeal  to 
quarter  sessions  on  any  ground  whatever  until 
they  bad  again  objected  before  the  assessment 
committee  ;  (6)  that,  as  regards  the  same  ground 
of  appeal,  the  appellants  were  not  entitled  to 
appeal  to  quarter  sessions  against  the  said  poor 
rate  on  any  ground  whatever  without  again 
objecting  before  the  assessment  committee  to  the 
valuation  list  on  which  such  rate  was  based,  the 
appellants  not  having  so  objected  since  they 
made  the  objection  on  the  23rd  June  1900,  as 
above  mentioned;  and  (c)  that,  as  regards  the 
second  and  third  of  the  grounds  of  appeal,  the 
appellants  could  not  be  heard  because  they  had 
not  at  any  time  objected  to  the  valuation  list  on 
any  of  such  grounds. 

After  hearing  these  preliminary  objections,  the 
Court  of  Quarter  Sessions  allowed  such  objections 
and  dismissed  the  appeal  with  costs  and  refused 
to  hear  the  case  upon  the  merits. 

The  appellants  then  obtained  the  above  rule  for 
a  mandamus  requiring  the  justices  at  their  next 
general  quarter  sessions  to  hear  and  determine 
the  appeal. 

The  appellants  in  their  affidavit  in  support  of 
the  rule  stated  that  no  alteration  in  the  premises, 
or  in  the  value  thereof,  had  taken  place,  or  bad 
been  alleged  by  the  overseers  or  assessment  com- 
mittee to  have  taken  place,  since  the  appellants 
objected  to  the  assessment  thereof,  and  that  the 
assessment  committee  had  already  decided  not  to 
grant  to  the  appellants  the  relief  which  they  (the 
appellants)  deemed  just  in  relation  to  the  assess- 
ment. They  also  stated  that  they  had  not  objected 
before  the  assessment  committee  to  the  aooonn 
ments  of  the  premises  mentioned  in  the  schedule 
to  their  notice  of  appeal,  which  they  alleged  to 
be  underrated,  or  to  the  omission  from  the  valua- 
tion list  in  force  of  any  assessment  of  the  premises 
mentioned  in  their  notice  of  appeal;  and  they 
submitted  that  they  were  not  required  by  sect  1 
of  the  Union  Assessment  Committee  Amendment 
Act  1864,  or  otherwise,  to  make  such  objection 
before  appealing  to  quarter  sessions  against  a 
poor  rate  on  the  ground  of  the  inadequacy  of  the 
assessments  of  other  persons,  or  the  omission 
from  the  rate  of  the  premises  of  other  persons, 
nor  would  the  committee  be  authorised  by  that 
section  or  otherwise  to  grant  to  the  appellants 
the  relief  which  they  claimed  in  relation  thereto. 

Sect.  1  of  the  Union  Assessment  Committee 
Amendment  Act  1864  (27  &  28  Vict  c.  39) 
provides : 

Before  any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  made  for  any  perish 
oontained  in  any  union  to  which  the  Union  Assessment 
Committee  Aot  1862  applies,  the  appellant  shall  give 
twenty-one  days'  notioe  in  writing  previous  to  the  special 
or  quarter  sessions  to  which  such  appeal  is  to  be  made 
of  the  intention  to  appeal,  and  the  grounds  thereof,  to 
the  assessment  committee  of  such  union j  provided  that 
after  the  first  day  of  August  next  no  person  shall  be 
empowered  to  appeal  to  any  sessions  against  a  poor  rate 
made  in  conformity  with  the  valuation  list  approved  of 
by  such  oommittee  unices  he  shall  have  given  to  each 


MAGISTRATES'   OASES. 


378 


K.RDnr.J 


BlX  V.  JU8TICE8  OF  E8SBX  AND  OTHERS. 


[KB.  Dit. 


committee  notice  of  objection  against  the  said  Hat,  and 
■hall  hare  failed  to  obtain  euoh  relief  in  the  matter  ae 
he  deems*  just ;  and  which  objeotion,  after  notice  given 
at  any  time  in  the  manner  prescribed  in  the  said  Act, 
with  respect  to  objections,  the  committee  shall  hear, 
with  foil  power  to  call  for  and  amend  snoh  list,  although 
the  same  has  been  approved  of,  and  no  subsequent  list 
has  been  transmitted  to  them,  and  if  they  amend  the 
same  shall  give  notice  of  snoh  amendment  to  the  over- 
seers,  who  shall  thereupon  alter  their  then  current  rate 
accordingly. 

Avery,  K.C.  (/.  C.  Earle  with  him)  for  the 
respondents,  the  assessment  committee,  showed 
cause. — The  justices  in  quarter  sessions  in 
refusiDg  to  hear  the  appeal  acted  upon  the  three 
objections  to  the  appeal  pat  forward  by  the 
respondent*.  These  were  sufficient  objections  to 
the  hearing  of  the  apneal.  The  main  question  in 
the  case  arises  under  sect.  1  of  the  Union 
Assessment  Committee  Amendment  Act  1864  (27 
&  28  Vict.  c.  39),  which  provides  that  before  any 
appeal  shall  be  heard  by  any  special  or  quarter 
sessions  against  a  poor  rate,  notice  of  the  appeal 
must  be  given  to  the  assessment  committee  of  the 
onion,  and  that  no  person  shall  be  empowered  to 
appeal  to  any  sessions  against  a  poor  rate  unless 
he  has  given  to  such  committee  notice  of  objec- 
tion against  the  valuation  list,  and  has  failed  to 
obtain  relief.  Then  the  section  relating  to 
appeals  to  special  sessions  is  sect.  6  of  the 
Parochial  Assessments  Act  1836  (6  &  7  Will.  4, 
c  96),  which  gives  the  justices  for  the  petty 
sessions  division  power  to  hold  special  sessions 
four  tim-s  a  year  to  hear  appeals  against  these 
rates,  and  their  decision  is  to  be  binding  and  conclu- 
sive on  the  parties  unless  notice  of  appeal  shall  be 
given  within  fourteen  days  to  the  then  next  quarter 
sessions.  By  that  section  what  the  justices  in 
special  sessions  are  to  hear  and  determine  are 
"all  objections  to  any  such  rate  on  the  ground  of 
inequality,  unfairness,  or  incorrectness  in  the 
valuation  of  any  hereditaments  included  therein." 
Dealing  with  the  grounds  of  objection  taken  by  the 
respondents,  the  first  was  that  the  decision  of  the 
special  sessions  was  conclusive :  (sect.  1  of  the  Act 
of  1864).  This  we  rather  pray  in  aid  in  support 
of  the  second  objection  that  the  appellant  ought 
to  go  again  to  the  assessment  committee  before 
going  to  quarter  sessions.  The  words  of  sect.  1 
are  explicit  on  the  point :  "  No  person  shall  be 
empowered  to  appeal  to  any  sessions  against  a 
poor  rate  made  in  conformity  with  the  valuation 
Bat  .  .  .  unless  he  shall  have  given  to  such 
committee  notice  of  objection  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief," 
Ac.  There  are  some  decisions  on  this  point,  and 
the  principle  established  by  them  is  that,  although 
»  person  who  has  once  made  his  objeotion  before 
the  assessment  committee  may  appeal  against  the 
jjext  rate  subsequently  made,  without  again  going 
Wore  the  committee,  he  cannot  appeal  again  a 
•econd  time  without  giving  a  fresh  notice  of 
objection  to  the  committee  and  going  before  the 
committee  again.  There  cannot  be  a  second 
appeal  against  a  second  rate  without  a  second 
notice  to  the  assessment  committee : 

R*Q.  v.  Great  Western  Railway  Company,  20  L.  T. 
Rep.  481 ;  L.  Bep.  4  Q.  B.  823; 

Beg.  v.  Justice  of  Wiltshire,  40  L.  T.  Bap.  681 ; 
4Q.B.  Dtv.  326; 

*«.  v.  Justice*  of  Derbyehire,  25  L.  T.  Bep.  43  ; 

A*,  v.  Justices  of  Denbighshire,  53  L.  T.  Bep.  388  ; 
«  Q.  B.  T)iv.  451. 


If  the  cootention  for  the  appellants  were  well, 
founded,  the  result  would  be  that  a  person  who 
has  once  made  his  objection  to  the  assessment 
committee  may  appeal  to  special  sessions  and 
quarter  sessions  for  years  to  come  without  going 
again  before  the  assessment  committee,  and. 
giving  that  committee  the  opportunity  of  making 
an  alteration.  The  appellants  cannot  give  their 
objection  to  the  May  rate,  then  lie  by  for  six 
months,  and  appeal  without  a  fresh  notice.  With 
regard  to  the  third  objection  also,  the  appellants 
must  fail ;  they  are  not  entitled  to  appeal  against 
the  underrating  or  omission  of  rateable  heredita- 
ments— that  is,  against  the  valuation  list — without 
giving  notice  under  sect.  18  of  the  Union  Assess- 
ment Committee  Act  1862  (25  &  26  Vict.  o.  103). 
Toe  quarter  sessions  were  therefore  right  in 
refusing  to  hear  the  appeal  upon  the  ground  that 
the  conditions  precedent  to  the  appeal  in  sect.  1 
of  the  Act  of  1864  had  not  been  complied  with. 
He  referred  to 

Beg.  v.  Justices  of  Kent,  L.  Bep.  6  Q.  B.  132. 

Macashie,  K.C  and  Alexander  Olen  for  the 
appellants  in  support  of  the  rule. — The  first 
section  it  is  necessary  to  look  at  is  sect  4  of  the 
Poor  Relief  Act  1743  (17  Geo.  2,  c.  38).  That 
provides  that  persons  aggrieved  by  a  poor  rate 
may  appeal  to  quarter  sessions,  and  it  hi  the 
original  root  of  the  appeal  in  such  cases.  Sect.  18 
of  the  Act  of  1862  is  permissive  merely ;  it  says 
that  the  person  "  may  give  a  notice  of  objection 
to  the  committee.  It  is  therefore  permissive  only, 
and  has  its  operation  confined  to  the  twenty-eight 
days  there  specified.  Then  as  to  sect  1  of  the 
Act  of  1864.  notice  of  objeotion  has  been  given 
by  the  appellants  to  the  list,  and,  if  the  matter 
rested  ou  the  statutes  alone,  we  should  contend 
that  the  one  notice  of  objection  given  to  the 
assessment  committee  was  sufficient ;  but  whether 
or  not  it  was  sufficient  must  be  decided  on  the 
cases  in  point.  As  to  the  case  of  Beg.  v.  Great 
Western  Railway  Company  (ubi  sup.),  the  court 
made  the  mistake  of  confusing  the  valuation  list 
with  the  poor  rate  made  in  conformity  with  it 
The  argument  there  used  for  the  appellants  is 
the  correct  view  of  the  matter,  showing  that  the 
notice  required  by  the  Act  is  a  notice  to  the 
assessment  committee  against  the  valuation  list, 
and  not  against  the  rate  made  in  conformity  with 
it  That  notice  has  been  given  here,  and  there  is 
ne>  use  in  going  to  the  assessment  committee 
again,  when  tbey  have  dealt  with  and  decided  the 
very  point.  When  the  appellants  have  been  to 
the  assessment  committee  once  and  got  their 
decision,  then  they  are  not  required  to  go  to  the 
assessment  committee  again  where  there  is  no 
evidence  of  any  change  having  taken  place  in  the 
property  or  the  value  of  it  in  the  meantime,  and 
it  is  for  the  other  side  to  show  any  change  in  the 
circumstances.  Beg.  v.  Justice*  of  Denbighshire 
(ubi  sup.)  shows  that  you  need  not  go  before  the 
committee  again  when  it  is  the  same  question 
that  has  to  be  decided— that  is,  when  there  is  no 
alteration.  Beg.  v.  London  and  North-  Western 
Railway  Company  (46  L.  J.  102,  M.  0.)  goes 
some  length  in  showing  that  the  appellants  had  a 
right  of  appeal  without  going  before  the  assess- 
ment committee ;  and  Beg.  v.  Price  (68  L.  T.  Rep. 
171),  Beg.  v.  Overseers  of  LangriviUe  (52  L.  T. 
Rep.  253;  14  Q.  B.  Div.  83),  and  Assessment  Com- 
mittee ofBeigate  Union  v.  South-Eastern  Railway 
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Company  (70  L.  T.  Rep.  353 ;  (1894)  1  Q.  B.  411) 
support  the  same  view.  The  quarter  sessions 
were  therefore  wrong  in  holding  that  the  appel- 
lants ought  to  have  given  a  fresh  notice  of  objec- 
tion to  the  assessment  committee  before  appealing 
to  the  quarter  sessions. 

Lord  Alvb&stone,  O  J.— -This  rule  was  resisted 
upon  three  grounds.  The  first  ground  was  that 
there  had  been  an  appeal  to  special  sessions  that 
was  final  in  the  sense  of  binding  the  value  for  the 
purpose  of  that  valuation  list,  whatever  rates 
might  be  made  under  it.  That  ground  is  not 
insisted  upon,  and  could  not,  I  think,  be  insisted 
upon,  because  it  is  quite  clear  that  there  may  be 
subsequent  proceedings.  The  second  ground  was 
that  no  proper  notice  had  been  given  to  the  assess- 
ment committee ;  and  the  third  ground  was  that 
the  notice  which  was  given  included  the  under- 
valuation of  other  persons  and  the  omission  of 
certain  hereditaments  which,  it  was  admitted, 
had  not  been  before  the  assessment  committee  at 
all.  I  think  the  second  objection — which  was  the 
first  insisted  upon — that  no  proper  notice  was 
given  to  the  assessment  committee  is  a  good 
Objection,  and  that  the  rule  ought  to  be  dis- 
charged because  there  was  not  a  proper  notice  of 
objection  to  the  assessment  committee  before  the 
second  appeal  was  brought.  I  think  that  when 
the  authorities  upon  the  question  are  carefully 
considered,  there  is  really  no  discrepancy  between 
them.  What  I  understand  to  be  the  substance 
of  those  decisions  is  this,  and  no  more  than  this : 
That  under  the  1st  section  of  the  Act  of  1864,  if 
you  have  been  before  the  assessment  committee 
and  have  failed  to  obtain  relief  in  respect  of  the 
matter  which  you  are  making  the  subject  of  the 
appeal,  then  you  need  not  go  before  the  assess- 
ment committee  again;  but,  unless  that  is  the 
real  state  of  things,  it  is  a  condition  precedent  to 
the  appeal  that  you  shall  have  gone  before  the 
assessment  committee  and  have  failed  to  obtain 
relief,  and  you  shall  not  be  empowered  to  appeal 
unless  you  have  done  so.  The  case  of  Reg.  v. 
Great  Western  Railway  Company  (ubi  sup.),  it  is 
not  disputed,  is  a  distinct  authority  that  where 
there  is  a  second  rate,  and  a  second  appeal,  a 
second  notice  shall  be  given.  It  is  said  that  that 
case  has  been  doubted  and  is  no  longer  to  be 
regarded  as  law,  and  is  inconsistent  with  the  case 
of  Reg,  v.  Justices  of  Denbighshire  (ubi  sup.).  Of 
course,  if  that  were  the  true  view,  we  should  be 
bound  by  that  case,  and  I  should  adhere 
at  once  to  that  view.  But  I  do  not  think 
that  any  of  the  criticisms  upon  it  touch  the 
substance  of  the  decision  in  the  case  of  Reg.  v. 
Great  Western  Railway  Company  (ubi  sup.). 
True,  there  is  a  case  in  which  I  was  counsel  (Reg. 
v.  Justices  of  Wiltshire,  ubi  sup.),  in  which  Cock- 
burn,  O.J.  said  he  rather  doubted  its  correctness ; 
but  in  each  of  these  oases  the  real  guestion  was 
entirely  different.  In  the  case  of  Reg.  v.  Jus- 
tices  of  Wiltshire  (ubi  sup.)  it  was  pointed  out 
that  you  need  not  go  a  second  time  before  the 
assessment  committee  on  the  same  rate ;  that  is 
to  say,  where  you  have  been  before  the  assessment 
committee,  and  a  rate  is  made,  and  you  determine 
to  appeal,  if  vou  have  been  before  the  assessment 
committee  with  regard  to  the  valuation  on  which 
that  rate  is  founded,  yon  need  not  go  before  them 
a  second  time.  The  case  of  Reg.  v.  Justices  of 
Derbyshire  (ubi  sup.)  went  a  little  further,  and 
said  that  where  you  have  been  before  the 


ment  committee  and  have  got  a  certain  amount 
of    relief,    but    you     are    not    satisfied     and 
you   intend    to    appeal,   you   need    not    go  a 
second  time    before    them,   because   you   have 
not  got  the   relief    which  you   asked   for  and 
to  which  you  think   you    are    entitled.      Then 
came  the  case  of  Reg.  v.  Justices  of  Denbighshire 
(ubi  sup.) ;  and  the  real  discussion  there  was  this, 
and  this,  I  think,  only,  that  whore  a  rate  is  made, 
which  is  the  first  effective  rate  after  any  relief 
which  you  may  have  obtained  from  the  com- 
mittee, then  vou  can  appeal   without  going  a 
second   time  before   them.     In  other  words,  it 
is  only  a  development,  under  slightly  different 
circumstances,  of  the  two  cases  of  Reg  v.  Justices 
of  Wiltshire  (ubi  sup.)  and    Reg.  v.   Justices  of 
Derbyshire  (ubi  sup.).    The  point  was  whether  it 
was  necessary  to  go  to  the  assessment  committee 
a  second  time  after  the  September  hearing,  having 
regard  to  the  November  rate,  and  the  court  held 
that  it  was  not  necessary.    That  being  so,  I  think 
the  case  of  Reg.  v.  Great  Western  Railway  Com- 
pany (ubi  sup.),  when  properly  regarded,  is  applic- 
able to  a  second  appeal ;  and  the  subsequent  oases 
show  that  persons  must  fulfil,  with  regard  to  that 
state  of  circumstances,  the    conditions  of  the 
statute,  and  that  seems  to  me  to  be  most  reason- 
able.   Valuation  lists  in  the  country  are  not  the 
same  as  valuation  lists  in  London.    They  last  for 
a  considerable  number  of  years  until  someone  is 
minded  to  have  the  parish  revalued.     Circum- 
stances   may  alter.     A  person  goes  before  an 
assessment  committee  immediately  after  a  rate  is 
made,  and  he  either  gets  relief  or  he  does  not  If 
he  does  not  get  relief  he  need  not  appeal ;  he  may 
pay  the  rate,   and  years  go  on   and  then  the 
circumstances  in  the  parish  or  the  character  of 
the  land  alter,  and  he  thinks  he  ought  to  be  rated 
at  a  lower  rate.    Counsel  for  the  appellants  does 
not  dispute  that  under  those  circumstances  it 
would  be  a  monstrous  thing  that  a  person  should 
not,  if  he  thinks  he  is  overrated,  go  before  the 
assessment  committee.    Their  answer  is  that  they 
do  not  contend  that,  when  there  is  an  altered  state 
of  circumstances ;  and  my  brother  Ohannellhas 
pointed  out  that  nothing  of  the  kind  can  be  done. 
The  notice  of  appeal  only  states  that  the  person  is 
overrated  as  far  as  he  himself  is  concerned,  and 
then  he  goes  before  the  assessment  committee  and 
brings  forward  his  grounds.      I  think  this  is  a 
much  stronger  case  for  saying  that,  where  there  is 
a  subsequent  rate  and  a  subsequent  set  of  pro- 
ceedings, the  formalities  of  sect.  1  of  the  Act  of 
1864  must  be  fulfilled.     In  this  case  everything 
with  regard  to  the  previous  rate — the  May  rate, 
the  appeal  as  to  which  was,  as  a  matter  of  fact 
heard  in  November — was  over.     There  was  an 
October  rate,  against  which  there  might  possibly 
have  been  an  appeal,  which  was  paid,  and  m  May 
1901  this  person  is  minded  to  raise  the  question 
again.    It  is  a  period  of  twelve  months  and  it  was 
not  the  same  rate,  and,  in  my  opinion,  as  poor  rates 
are  made  from  year  to  year,  the  nerson  rated  has  a 
right  to  appeal  if  he  thinks  fit,  and,  having  that 
right,  he  must  fulfil  the  provisions  of  sect  1  of 
the  Aot  of  1864.    With  regard  to  the  last  point,  I 
propose  to  express  no  opinion  upon  it  beyond 
saying  that  I  think  it  is  an  extremely  difficult 
point  and  will  have  to  be  argued  in  some  case 
where  it  is  necessary  to  decide  it    There  are,  as 
has   been  pointed   oat,  ^  authorities  both  ways. 
There  are  authorities  which  assume  that  the  only 
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i  of  raising  the  question  as  to  the  valuations 
of  other  persons  and  including  omitted  heredita- 
ments is  by  a  proceeding  under  sect.  18  of  the 
Act  of  1862;  and  there  are  authorities,  which 
adopt  the  view  that  the  Act  of  1864,  by  necessary 
implication,  gives  the  assessment  committee  power 
to  summon  persons  before  them  and  deal  with 
the  matter  on  a  representation  by  a  person 
who  is  going  to  appeal.  There  is  a  good  deal  to 
be  said  for  both  views,  but  it  is  not  necessary  to 
decide  the  point,  and  it  must  not  be  supposed 
that  I  am  expressing  any  opinion  upon  it  in  this 
particular  case.  I  decide  this  case  on  the  ground 
that  no  proper  notice  of  objection  was  given  to 
the  assessment  committee,  and,  in  the  words  of 
the  statute,  there  was  no  failure  to  obtain  relief. 
I  think  therefore  that  the  rule  should  be  dis- 
charged. 

Daeling,  J. — I  am  of  the  same  opinion. 

Chajtnell,  J. — I  agree. 

Bute  discharged  with  costs. 

Solicitors  for  the  appellants,  8ismey  and  Cook, 
for  B.  and  F.  Tolhurst  and  Cox,  Southend-on- 
Sea. 

Solicitors  for  the  respondents,  Kingsford, 
Dorman,  and  Co.,  for  W.  and  F.  Qregson, 
8outhend-on-Sea. 


Thursday,  Nov.  21, 1901. 

(Before  Lord  Alvbbstonb,  O.J.,  Dabliwg  and 

Ohannbll,  JJ.) 

Nash  (app.)  v.  Pinlat  (reap.),  (a) 

local  government — Bye-laws — Bye-law  prohibiting 

wilful  annoyance  of  passengers  in  the  streets — 

Validity  of  bye-law — Uncertainty. 

A  bye-law  made  by  a  municipal  corporation  for 
the  good  rule  and  government  of  their  borough 
provided  that  "  No  person  shall  wilfully  annoy 
passengers  in  the  streets";  and  other  bye-laws 
made  at  the  same  time  dealt  with  particular 
hinds  of  annoyances  in  the  streets. 

EM,  that  the  bye-law  was  void  for  uncertainty. 

Cask  stated  by  justices  of  the  peace  for  the 
borough  of  Stafford,  the  question  being  as  to  the 
validity  of  a  certain  bye-law  made  for  the  borough. 

At  a  petty  sessions  held  at  Stafford  for  the 
borough  on  the  8th  July  1901,  an  information 
was  preferred  by  Finlay,  the  respondent,  against 
Ann  Nash,  the  appellant*  for  that  she,  the  appel- 
lant, on  the  4th  July  1901  in  the  borough  of 
Stafford,  in  a  public  street  called  Union-street, 
unlawfully  did  wilfully  annoy  the  respondent, 
being  then  and  there  a  passenger,  contrary  to 
bye-law  No.  1  of  the  bye-laws  duly  made  for  the 
borough  by  the  council  of  the  borough  on  the 
10th  Jan.  1882. 

The  information  was  heard  and  determined  by 
the  justices,  who  convicted  the  appellant  of  the 
offence,  and  adjudged  her  to  pay  a  fine  of  40s., 
or  to  suffer  imprisonment  for  one  month. 

The  bye-laws  were  bye-laws  made  for  the 
borough  of  Stafford,  "  For  the  good  rule  and 
government  of  the  borough,  and  for  prevention 
md  suppression  of  all  soon  nuisances  as  are  not 
already  punishable  in  a  summary  manner  by 
virtue  of  any  Act  in  force  throughout  the 
borongh,"  which  at  a  meeting  of  the  town  council 

(«)  Reported  by  W.  W.  Oaa,  Esq..  Barrister-ftt-Lftw. 


of  the  borough,  held  on  the  10th  Jan.  1882,  were 
duly  made  in  accordance  with  sect.  90  of  the 
Municipal  Corporations  Act  1835  (5  &  6  Will.  4, 
c.  76),  and  were  allowed  by  the  Home  Secretary. 

No.  1  of  these  bye-laws  provided : 

No  person  shall  wilfully  annoy  passengers  in  the 
streets. 

A  penalty  not  exceeding  40s.  was  imposed  for 
the  breach  of  any  of  the  bye-laws. 

The  complainant,  Finlay,  stated  in  his  evidence 
that  on  the  4th  July  in  the  afternoon  he  was  in 
Union-  street,  and  that  the  defendant  Nash,  who 
was  then  in  her  house,  came  out  into  her  garden 
and  used  abusive  language  towards  him,  and  lie 
called  witnesses  in  support  of  his  statements. 
The  defendant  admitted  that  she  was  in  her 
garden,  but  denied  that  she  had  used  any  abusive 
language  towards  the  complainant,  and  called 
witnesses  in  support  of  her  statements. 

The  defendant  objected  to  the  validity  of  the 
bye-law  as  being  wholly  bad,  and  further  objected 
that  the  street  in  which  the  complainant  was  a 
passenger,  although  called  Union-street,  was  not 
a  street  within  the  meaning  of  the  bye-law,  it  not 
being  controlled  by  the  council  of  the  borough,  or 
open  to  the  publio,  but  was  admittedly  a  footway 
leading  from  Union- street  and  terminating  at  a 
stream,  and  over  which  the  owners  and  occupiers 
on  each  side  of  the  footway  only  had  a  right  of 
way ;  and,  further,  that,  as  she  was  not  in  a  street 
at  the  time  of  committing  the  alleged  offence,  the 
bye-law  had  no  application. 

The  justices  were  of  opinion  that  the  appellant 
had  committed  an  offence  against  the  ove-law, 
and  that  such  bye-law  was  valid  and  in  force  in 
the  borough,  and  they  convicted  the  appellant 
accordingly. 

The  question  of  law  for  the  opinion  of  the  ootnfc 
was  whether  the  bye-law  is  valid,  and  whether  there) 
was  sufficient  evidence  to  support  the  conviction* 

W.  Wills  for  the  appellant— The  conviction  is 
bad  on  the  three  grounds  taken  for  the  appellant. 
With  regard  to  tie  first  objection,  the  bye-law  is 
invalid  on  two  grounds.  First,  it  is  a  bye-law 
which  covers  a  number  of  subject-matters  as  to 
which  the  council  have  no  power  to  make  bye- laws, 
and  is  therefore  ultra  vires ;  and,  secondly,  even 
if  it  is  not  ultra  vires,  it  is  unreasonable  and  void 
by  reason  of  its  uncertainty.  The  bye-laws  were 
made  under  sect.  90  of  the  Municipal  Corporations 
Act  1835,  which  gave  the  council  of  any  borough 
power  "  to  make  such  bye-laws  as  to  them  shall 
seem  meet  for  the  good  rule  and  government  of 
the  borough,  and  for  prevention  and  suppression 
of  all  such  nuisances  as  are  not  already  punish- 
able in  a  summary  manner  by  virtue  of  any  Act 
in  force  throughout  such  borough."  The  inten- 
tion of  this  section  was  that  no  bye-law  should  be 
made  for  prevention  or  suppression  of  any  offeooe 
which  was  summarily  punishable  under  any  Act 
in  force  in  that  place.  This  bye-law  deals  with 
matters  which  are  punishable  in  a  summary 
manner  by  virtue  of  an  Act  in  force  in  the 
borough.  By  sect.  171  of  the  Publio  Health  Aot 
1875,  certain  provisions  of  the  Towns  Police 
Glauses  Aot  1847  (10  &  11  Vict.  c.  89)  are  incorpo- 
rated ;  amonpst  others,  the  provisions  "  with  respect 
to  obstructions  and  nuisances  in  the  streets.*9 
Amongst  these  incorporated  sections  is  sect.  28, 
which  deals  with  this  very  subject,  and  gives  a 
code  of  offences  which  are  thus  summarily  punish- 
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able  within  the  borough  by  virtue  of  the  Towns 
Police  Glauses  Act.  The  objection  to  this  bye- 
law  is,  not  that  in  that  section  wilful  annoyance 
of  passengers  in  streets  is  specifically  dealt  with, 
but  that  a  bye-law  in  these  terms  is  wide  enough 
to  coyer,  and  obviously  does  cover,  many  of  the 
offences  which  are  included  in  and  covered  by  that 
■action.  It  covers  many  things  which  are  already 
punishable  in  that  borough  in  a  summary  manner 
oy  the  Towns  Police  Clauses  Act  1847,  and  is 
therefore  ultra  vires.  Next,  the  bye-law  is  too 
vague,  and  is  therefore  void.  There  is  no  case  in 
which  a  bye-law  has  been  held  to  be  good  where 
the  offence  has  not  been  specified.  There  is  no 
word  more  vague  than  the  word  "  annoy,"  and  as 
Lord  Russell,  O.J.  said  in  Kruse  v.  Johnson  (78 
L.  T.  Rep.  647,  at  p.  650;  (1898)  2  Q.  B.  91,  at 
p.  101) :  "  What  is  to  be  the  standard  of  annoy- 
ance P  "    It  is  therefore  void  for  uncertainty : 

Johnson  v.  Mayor,  fc,  of  Croydon,  54  L.  T.  Rep. 
295;  16  Q.  B.  Div.  708. 

The  respondent  did  not  appear. 

Lord  Alvbrstonjb,  C.J. — This  case  has  been 
argued  on  one  side  only,  and  some  little  difficulty 
arises  on  that  account.    In  the  judgment  I  am 
about  to  pronounce,  I  must  not  be  understood  as 
saying  that  no  valid  bye-law  could  be  framed  with 
the  object  to  which  this  bye-law  is  directed.    It 
is  possible  that  a  bye-law  could  be  framed  of  a 
general  character  to  carry  out  that  object.     But 
in  this  case  we  have  to  apply  the  test  laid  down 
by  Mathew,  J.  in  Kruse  v.  Johnson  (78  L.  T.  Rep. 
at  p.  653 ;  (1898)  2  Q.  B.  at  p.  108) :  "  From  the 
many  decisions  upon  the  subject  it  would  seem 
clear  that  a  bye-law  to  be  valid  must,  among 
other  conditions,  have  two  properties — it  must  be 
certain,  that  is,  it  must  contain  adequate  informa- 
tion as  to  the  duties  of  those  who  are  to  obey,  and 
it  must  be  reasonable,"  and  he  then  gives  autho- 
rities for  that  proposition.    If  this  bye-law  were 
not  open  to  other  objections,  no  doubt  it  would 
come  within  those  words.      But  when  we  look  at 
the  other  bye-laws  of  this  borough,  several  of 
them  seem  to  point  to  some  things  which  are 
specifically  said  to  be  annoyances  or  nuisances, 
as,  for  example,  No.  23,  which  says :  "  No  person 
shall  in  any  street  use  any  threatening,  abusive, 
or  insulting  words  or  behaviour  with  intent  to 
provoke  a  breach  of  the  peace,  or  whereby  a  breach 
of  the  peace  may  be  occasioned";  and  No.  24, 
which  says :  "  No  person  shall  use  to  the  annoy- 
ance of  passengers  or  others  any  syringe,  squirt, 
or  thing  of  a  similar  character."      Several  of  the 
bye-laws  enacted  at  the  same  time  dealt  with 
different   and  particular  kinds    of    annoyances. 
Therefore  it  seems  to  me  that  the  bye-laws  have 
endeavoured  to  deal  with  specific  annoyances,  and, 
that  being  so,  it  is  difficult  to  understand  what 
this    particular  bye-law  was  intended  to  cover 
that  is  not  within  the  ambit  of  the  others.    I 
therefore  think  that  this  bye-law  is  not  valid 

Darling,  J. — I  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion.  I 
think  we  must  be  understood  to  base  our  decision 
on  the  want  of  certainty  in  this  bye-law.  It  may 
mean,  or  perhaps  was  intended  to  mean,  that  the 
other  things  specifically  dealt  with  should  be 
offences  if  done  wilfully.  If  it  said  that,  perhaps 
it  might  be  good ;  but  in  my  opinion  it  does  not 
give  an  adequate  intimation  of  what  it  is  that  it 


intends  to  prohibit.    On  that  ground  I  am  of 
opinion  that  it  is  void  and  should  be  set  aside. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Sharps,  Parker, 
and  Co.,  for  G.  B.  UnderhiU,  Stafford. 


Nov.  21  and  22, 1901. 
(Before  Lord  Alyerstonb,  C.J.,  Darling  and 

Ohannell,  JJ.) 
Pidgbon  (app.)  v.  Great  Yarmouth  Water- 
works Company  (resps.).  (a) 
Water — Supply  of-— Boarding-house  keeper — Busi- 
ness of— Supply  to  boarding-house  for  domestic 
uses  of  boarders — Supply  for  "  domestic  pur. 
poses*— Great  Yarmouth  Waterworks  Act  1853 
(16  &  17  Vict.  c.  xvii.),  ss.  30,  32—  Waterworks 
Clauses  Act  1847  (10  A  11  Vict.  c.  17),  s.  43. 

A  special  Waterworks  Act  provided  that  a  water- 
works  company  should  furnish  to  the  owners  or 
occupiers  of  houses  a  sufficient  supply  of  water 
for    domestic    use,    at    certain    specified  rates 
according  to  the  annual  value  of  the  house,  but 
that  a  supply  for  domestic  purposes  should  not 
include  (inter  alia)  a  supply  of  water  for  any 
trade,  business,  or  manufacture  whatsoever : 
Held,  that  a  supply  of  water  to  a  house  in  which 
the  occupier  carries  on  the  business  of  a  board- 
ing-house keeper  and  uses  the  water  in  connec- 
tion therewith  solely  for  the  domestic  uses  of 
himself  and  the  boarders  who  are  boarded  and 
lodged  in  his  house,  is  a  supply  of  water  for 
"domestic  purposes,"   and    that    the    company 
must  furnish  such  supply  at  the  specified  rates 
according  to  the  annual  value  of  the  house. 
In  such  cases  a  supply  of  water  for  all  the  inmates 
of  a  house  (including  boarders  or  lodgers)  is  a 
supply  for  "  domestic  purposes,"  provided  that 
the  water  be  used  for  the  aomestic  uses  only  of 
such  inmates. 
Case  stated  by   justices  of  the  peace  for  the 
borough  of  Great  Yarmouth,  sitting  as  a  court  of 
summary  jurisdiction. 

On  the  29th  July  1901  the  Great  Yarmouth 
Waterworks  Company  (the  respondents)  were 
summoned  before  the  justices  upon  the  informa- 
tion of  John  Pidgeon  (the  appellant)  charging 
that  they  (the  respondents)  had  within  the  last 
six  months  refused  to  furnish  to  the  appellant  a 
supply  of  filtered  water  for  domestic  purposes  in 
his  dwelling-house,  Bedenhall  House,  Marine 
Parade,  in  the  borough  within  the  limits  of  the 
Great  Yarmouth  Waterworks  Act  1853,  he,  the 
appellant,  being  a  person  entitled  to  demand  such 
supply,  and  having  requested  the  respondents  to 
furnish  him  with  such  supply,  and  having  paid  or 
tendered  to  the  respondents  the  rates  for  the 
same,  contrary  to  sect.  30  of  the  Great  Yarmouth 
Waterworks  Act  1853  and  the  Acts  incorporated 
therewith. 

The  sections  of  the  Great  Yarmouth  Water- 
works Act  1853  (16  &  17  Vict.  c.  xvii.),  which  the 
appellant  referred  to  are  as  follows : 

Seat  80.  That  the  company  shall,  at  the  request  of  the 
owner  or  occupier  of  any  house  or  part  of  a  house  in  any 
street,  lane,  way,  row,  or  passage  in  which  any  pipe  of 
the  company  ahall  be  laid,  or  on  the  application  of  any 

(a)  Reported  by  W.  W.  Oaa,  Esq.,  Berrlataivat-La*. 
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person  who,  under  the  provisions  of  this  Aot  or  any  Aot 
incorporated  herewith,  shall  be  entitled  to  demand  a 
•apply  of  filtered  water  for  domestic  purposes,  famish 
to  soon  owner  or  oooupier,  or  other  person,  a  sufficient 
•apply  of  such  water  for  domeetio  use  at  rates  not 
-exceeding  the  rates  hereinafter  specified ;  that  is  to  say 
{Then  follow  the  rates  aooording  to  the  annual  value  of 
the  tenement). 

Sect.  31.  That  snob  rates  shall  include  a  supply  of 
water  for  one  water-closet,  and  for  every  additional 
water-closet  beyond  one,  and  for  every  bath,  the  com- 
pany  may  charge  any    sum    not    succeeding  5s.    per 


Sect.  32.  That  a  supply  of  water  for  domeetio  pur- 
poses shall  not  include  a  supply  of  water  for  cattle,  or 
lor  horses,  or  washing  carriages,  where  such  horses  or 
carriages  are  kept  for  hire,  or  by  common  carriers,  nor 
a  supply  of  water  for  any  trade,  manufacture,  or  business 
whatsoever,  or  for  watering  gardens,  or  for  fountains,  or 
for  any  ornamental  purpose  whatsoever. 

Sect.  34.  That  it  shall  be  lawful  for  the  company  to 
supply  any  person  with  water  for  other  than  domestic 
purposes  for  such  remuneration  and  upon  suoh  terms  and 
conditions  as  shall  be  agreed  upon  between  the  company 
and  the  persons  desirous  of   having  such  supply  of 


I 


The  penalties  sought  to  be  recovered  by  the 
•appellant  are  made  payable  by  sect.  43  of  the 
Waterworks  Clauses  Act  1847,  one  of  the  statutes 
incorporated  in  the  special  Act. 

At  the  hearing  it  was  proved  or  admitted;  and 
the  justices  found  as  a  wet,  that  the  appellant 
was  the  occupier  of  the  dwelling-house  referred  to 
in  the  summons,  into  which  there  was  only  one 
communication  or  service  pipe  from  the  respon- 
dent's main,  and  that  he  haa  requested  the  respon- 
dents to  furnish  him  with  a  supply  of  water  for 
domestic  purposes  in  the  house,  and  that  he  had 
tendered  to  the  respondents  the  rates  for  the 
tame,  and  that  the  respondents,  alleging  that  the 
appellant  used  the  water  for  his  business  of  a 
boarding-house  keeper,  had  refused  to  comply 
with  such  request,  but  had  supplied  water  by 
meter,  also  that  the  house  contained  ordinary 
fitting-rooms,  ten  bedrooms,  two  water-closets, 
but  no  fixed  bath,  and  that  water  was  only  used 
in  the  house  for  cleansing,  cooking,  drinking,  and 
sanitary  purposes. 

It  was  proved  or  admitted,  and  the  justices 
found  as  a  fact,  that  the  appellant  received  into 
his  house  for  reward  persons  to  board  and  lodge 
therein,  who  used  the  respondents'  water,  and  that 
the  appellant  carried  on  therein  the  business  of  a 
boarding-housekeeper,  and  used  the  respondents' 
"water  for  the  purposes  above  stated  in  connection 
therewith,  and  that  his  wife  and  family  also 
resided  upon  the  premises. 

It  was  contended  on  behalf  of  the  appellant 
that,  notwithstanding  that  he  carried  on  upon  the 
premises  such  business  as  aforesaid,  he  was 
entitled  upon  the  true  construction  of  the  statutes 
to  a  supply  of  filtered  water  for  the  purposes  for 
which  suoh  water  was  used  in  his  house,  suoh 
purposes  being  those  ordinarily  understood  as 
domestic  purposes  only,  and  that  in  deciding 
whether  he  was  so  entitled  the  justices  ought 
-only  to  consider  the  purposes  for  which  the  water 
was  required  and  used,  and  that  in  the  carrying 
•on  of  a  business  water  might  be  properly  used 
for  domestic  purposes,  and  that  the  respondents 
were  bound  to  furnish  suoh  a  supply.  In  sup- 
partof  the  appellant's  contention,  the  justices  were 
referred  to  the  following  oases :  Liskeard  Union 
Mao.  Gab.— Vol.  XX. 


t.  Liskeard  Waterworks  Company  (7  Q.  B.  Div. 
505) ;  Vestry  of  St.  Martin's  y.  Gordon  (64  L.  T. 
Rep.  243;  (1891)  1  Q.  B.  61);  Smith  v.  MuUer 
(70  L.  T.  Eep.  170 ;  (1894)  1  Q.  B.  192). 

It  was  contended,  on  behalf  of  the  respondents 
that  where  the  householder  carries  on  the  busi- 
ness of  a  boarding-house  keeper  in  his  house,  and 
water  is  used  for  any  purpose  whatsoever  therein 
in  connection  with  such  business  other  than  for 
the  domeetio  purposes  of  the  householder  and  his 
family,  the  respondents  are  entitled  to  treat  suoh 
user  as  a  user  for  business  purposes,  notwith- 
standing that  the  user  is  confined  to  the  purposes 
above  mentioned,  and  are  only  bound  to  supply 
water  for  such  purposes  by  agreement. 

The  justices  were  of  opinion  that  the  respon- 
dents' contention  was  the  correct  one.  and  they 
accordingly  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices,  upon  the  above  statement 
of  facts,  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not  what  should 
be  done  in  the  premises. 

Sect.  43  of  the  Waterworks  Clauses  Act  1847 
(10  &  11  Vict  c.  17)  provides : 

If,  exoept  when  prevented  as  aforesaid,  the  under- 
takers .  .  .  neglect  or  refuse  to  furnish  to  any 
owner  or  occupier  entitled  under  this  or  the  special  act 
to  reoeive  a  supply  of  water  during  any  part  of  the  time 
for  which  the  rates  for  suoh  supply  have  been 
paid  or  tendered,  they  shall  be  liable  to  a  penalty  of 
ten  pounds,  and  shall  also  forfeit  to  the  town  commis- 
sioners, and  to  every  person  having  paid  or  tendered  the 
rate,  the  sum  of  forty  shillings  for  every  day  during 
which  suoh  refusal  or  neglect  shall  continue  after  notice 
in  writing  shall  have  been  given  to  the  undertakers  of 
the  want  of  supply. 

F.  Low  for  the  appellant. — By  sect.  80  of  the 
special  Act  the  respondents  are  bound  to  furnish 
a  sufficient  supply  of  water  for  domestic  purposes. 
The  supply  demanded  in  this  case  was  a  supply 
for  domestic  purposes,  although  there  was  earned 
on  there  the  business  of  a  boarding-house.  It 
does  not  follow  that  because  the  house  was  kept 
as  a  boarding-house,  therefore  the  supply  was  not 
for  domestic  purposes.  In  Liskeard  Union  v. 
Liskeard  Waterworks  Company  (7  Q.  B.  Div.  505), 
the  house  in  question  was  a  workhouse,  and  the 
supply  demanded  was  a  supply  for  domestic  pur- 
poses for  the  use  of  the  officers  and  inmates  of 
the  workhouse,  and  the  waterworks  company 
refused  to  furnish  the  supply.  Lord  Coleridge, 
0. J.  there  said :  "  It  is  then  said  that  the  water 
supplied  to  a  workhouse  is  not  supplied  for 
domesticpurposes  within  the  meaning  of  sect,  33  " 
— which  corresponded  with  sect.  30  in  this  case — 
"  because  the  maintenance  of  paupers  in  England 
is  a  public  purpose.  No  doubt  this  is  true,  but  in 
the  prosecution  of  that  which  is  a  public  purpose 
there  may  be  domestic  uses,  and  this  is  one." 
So  here  there  may  be  domestic  uses  though  the 
business  of  a  boarding-house  is  carried  on.  Again 
Lord  Coleridge  says:  "I  think  that  the  paupers 
in  the  workhouse  are  one  family  within  the  mean- 
ing of  the  statute."  The  inhabitants  of  this  board- 
ing-house are  as  much  one  family  as  the  inmates 
of  a  workhouse.  That  ease  shows  that  although 
there  may  be  a  public  purpose,  there  may  be  a 
supply  of  water  to  the  inmates  for  domestic  pur- 
poses. Buckley,  J.,  in  Barnard  Castte  Urban 
District  Council  v.  Wilson  (ante,  p.  322 ;  85  L.  T. 
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Bep.  481;  (1901)  2  Ch.  813),  decided  that  water 
supplied  for  the  swimming  bath  of  a  school 
carried  on  as  a  charity  was  water  supplied  for 
domestic  purposes,  though  he  thought  that  the 
school  was  a  business.  That  case  precisely  covers 
the  present,  as  the  only  uses  to  which  the  water 
was  put  are  domestic  uses.  As  to  this  being 
carried  on  as  a  business,  we  do  not  contend 
that  a  boarding-house  is  not  a  business ;  but  the 
mere  fact  that  a  business  is  carried  on  in  these 
premises  is  not  conclusive  to  show  that  this 
water  was  not  used  for  domestic  purposes : 

Vestry  of  8t.  Martini  v.  Gordon,  64  L.  T.  Rep. 
248;  (1891)  1  Q.  B.  61. 

The  meaning  of  "domestic  purposes"  is  illus- 
trated by  the  case  Smith  v.  Muller  (70  L.  T. 
Rep.  170;  (1894)  1  Q.  B.  192),  under  the  Boiler 
Explosions  Act  1890.  The  water  must  be  used 
directly  for  domestic  purposes,  and  it  was  so  used 
here.  If  the  contention  of  the  water  company 
were  correct,  they  would  not  be  bound  to  supply 
water  at  alL 

H.  H.  Oregory  (Balfour  Browne,  K.C.  with  him) 
for  the  respondents. — The  justices  were  right  in 
deciding  in  favour  of  the  respondents.  Upon  the 
construction  of  the  Act  it  is  really  a  question  of 
fact  whether  the  supply  was  or  was  not  for 
domestic  purposes,  and  the  justices  so  treated  it, 
^as  they  find  as  a  fact  that  the  appellant  received 
boarders  into  his  house,  and  carried  on  therein 
the  business  of  a  boarding-house  keeper,  and  that 
the  water  was  used  by  these  boarders.  These  are 
actual  findings  of  fact  that  the  appellant  was 
there  carrying  on  a  business,  and  was  receiv- 
ing this  water  in  connection  with  such  busi- 
ness. The  real  test  is,  what  use  does  the 
consumer  make  of  the  water,  and  not  the 
ultimate  use  to  which  it  is  put.  The  consumer 
is  using  it  solely  for  his  customers  and  for  his 
own  profit,  and  there  is  no  difference  in  this 
respect  between  a  hotel  and  a  boarding-house. 
The  cases  cited  do  not  throw  much  light  on  the 
question,  as  they  deal  with  different  words.  The 
case  of  Vestry  of  St.  Martin's  v.  Gordon  (ubi  sup.), 
had  reference  to  a  different  matter  altogether — 
namely,  as  to  what  was  refuse  of  a  trade,  manu- 
facture, oi  business  within  the  meaning  of  a 
different  Act  passed  for  different  purposes.  So, 
as  to  the  case  before  Buckley,  J  of  Barnard 
Castle  Urban  District  Council  v.  Wilson  (ubi  sup.) 
what  was  carried  on  was  not  a  business,  but  a 
charity  school ;  there  was  no  business  in  the  sense 
that  any  person  got  a  profit  or  livelihood  out  of 
it.  Sect.  32  of  the  special  Act  says  that  a  supply 
of  water  for  domestic  purposes  shall  not  include  a 
supply  for  certain  specified  things,  amongst 
others,  a  supply  "  for  any  trade,  manufacture,  or 
business  whatsoever."  This  section,  taken  in  con- 
junction with  the  finding  of  the  justices  that 
there  was  a  business  carried  on  here,  dearly 
shows  that  it  was  not  intended  that  the  supply  of 
water  to  this  boarding-house  should  be  considered 
as  a  supply  for  domestic  purposes. 
J*.  Low  in  reply. 

Nov.  22. — Lord  Alvbrstonb,  O.J.— In  this 
case  the  question  is  raised  as  to  whether  a  person 
who  keeps  a  boarding-house  is  entitled  to  have 
water  supplied  to  his  house  upon  the  scale  of 
supply  applicable  to  water  supplied  to  occupier* 
for  domestic  purposes.    The  scheme  of  these  Act* 


is  nearly  always  the  same,  that  for  ordinary 
domestic  purposes  the  water  is  paid  for  aocording- 
to  a  scale  based  upon  the  annual  value  of  the 
house.  The  section  upon  which  the  question 
arises  is  sect  30  of  the  special  Act,  the  Great 
Yarmouth  Waterworks  Act  1853,  which  provides  . 
as  follows:  [His  Lordship  read  sects.  30  and  32 
of  the  Act  and  proceeded.]  In  order  to  deal 
with  this  particular  case,  I  think  it  is  necessary 
to  bear  exactly  in  mind  what  is  found  in  the 
case.  In  one  paragraph  of  the  case  stated  by  the 
magistrates  it  is  found :  "  That  the  appellant  was 
the  occupier  of  the  dwelling-house  referred  to  in 
the  summons  into  which  there  was  only  one 
communication  or  service  pipe  from  the  respon- 
dents* main,  and  that  he  had  requested  the 
respondents  to  furnish  him  with  a  supply  of  water 
for  domestic  purposes  in  the  said  house,  and  that 
he  had  tendered  to  the  respondents  the  rate  for 
the  same,  and  that  the  respondents,  alleging  that 
the  appellant  used  the  water  for  his  business  of  a 
boarding-house  keeper,  had  refused  to  comply  with 
such  request,  but  had  suppled  water  by  meter, 
also  that  the  said  house  contained  ordinary  sitting- 
rooms,  ten  bedrooms,  two  water-closets,  but  no 
fixed  bath,  and  that  water  was  only  used  in  the 
said  house  for  cleansing,  cooking,  drinking,  and 
sanitary  purposes."  I  think  those  findings  of 
fact  are  in  this  case  conclusive  in  favour  of 
the  customer  or  the  consumer.  I  think  that 
under  ordinary  oirumstanoes  "  domestic  purposes  ** 
does  incude  the  use  of  the  water  for  the  ordinary 
purposes  of  domestic  life  by  inmates  of  the  house, 
and  in  this  case  it  is  found  as  a  fact  that  the  only 
persons  who  use  the  water  are  the  inmates  of  the 
house  who  board  and  lodge  in  the  house.  Though 
it  is  quite  true  that  the  appellant  is  carrying  on 
the  business  of  a  boarding-house  keeper,  he  is 
not,  in  my  opinion,  in  any  proper  or  just  sense 
of  the  word,  using  the  water  for  the  purposes  of 
his  business  in  any  other  sense  than  that  it  has 
been  supplied  for  the  domestic  use  of  inmates  of 
the  house.  If  the  facts  in  any  particular  case 
show  either  that  the  water  is  not  being  used  for 
"  domestic  purposes,"  or  that  it  is  used  for  persons 
who  are  not  inmates  of  the  house,  who  are  not 
living  in  the  house  in  the  sense  of  being  in  it  as 
ordinary  occupiers,  different  questions  may  arise. 
But  all  that  I  intend  to  decide  is  that  if  it  is 
found  that  there  is  no  use  for  the  water  except 
for  domestic  uses,  and  that  there  is  no  use 
of  it  by  any  person  who  is  not  an  inmate  of 
the  house  in  the  ordinary  sense  of  the  word, 
then  the  company  are  bound  to  supply  the 
water  according  to  the  scale  for  "domestic 
purposes."  I  think,  therefore,  that  this  appeal 
should  be  allowed. 

Darling,  J. — I  am  of  the  same  opinion,  but  I 
must  say  that  I  come  to  this  conclusion  only 
after  a  good  deal  of  hesitation  and  difficulty. 
It  seems  to  me  that  a  good  deal  of  difficulty  may 
arise  if  it  is  attempted  in  any  way  to  extend  the 
decision  we  are  now  giving  to  any  other  case  the 
facts  of  which  may  be  different  to  the  present ; 
for  example,  if  it  is  attempted  to  extend  it  bo  as  t 
to  include  an  inn  or  hotel.  The  words  of  the 
statute  do,  it  seems  to  me,  permit  of  such  a  case 
as  this,  where  the  water  in  used  entirely  for  the 
domestic  purposes  of  persons  who  are  resident  in 
the  dwelling-house  which  has  been  turned  into  a 
boarding-house.  What  the  statutes  have  done  is- 
this :   They  have  not  attempted  really  to  make 
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-each  person  pay  for  the  water  which  he  uses, 
except  in  this  way  that  it  is  calculated  and  paid 
for  by  the  water  rate,  which  itself  is  calculated  on 
the  annual  value  of  the  house.  The  annual  value 
-of  the  house  would  obviously  be  raised  if  it  were 
turned  into  a  very  profitable  boarding-house  from 
what  might  have  been  an  unprofitable  dwelling- 
house,  and  thereby  the  company  might  be 
remunerated  in  that  rough  and  ready  way.  I 
daresay  that  is  why  it  is  that  no  difficulties  arise 
about  many  large  hotels ;  the  water  companies  do 
not  care  to  go  into  the  question  whether  some  of 
the  water  is  used  for  the  business  purposes  of 
the  hotel,  because  the  annual  value  of  the  hotel 
is  taken  so  high  that  the  question  really  does  not 
interest  the  companies.  The  present  case  would 
he  very  different  if  the  water  were  used  for  pur- 
poses which  could  not  very  accurately  be  described 
•as  "  domestic,"  for  anything  in  fact  beyond  wash- 
ing, drinking,  and  so  forth.  If,  for  example,  the 
person  who  kept  the  house  used  the  water  for 
laundry  purposes,  for  washing  clothes  which  were 
delivered  to  persons  outside  the  house,  then  I 
think  that  would  be  a  case  of  "  carrying  on 
business"  as  distinguished  from  a  user  for 
**  domestic  purposes."  I  think  some  difficulty  has 
been  caused  in  this  case  by  the  decision  which 
was  cited  for  the  appellant  in  Barnard  Castle 
Urban  District  Council  v.  Wilson  (ubi  sup.).  I 
should  myself  very  much  have  douoted  whether 
such  a  thing  as  a  swimming  bath  was  ever  con- 
templated by  the  words  "domestic  purposes9'; 
and  it  must  be  a  very  exceptional  sort  of  domestic 
life  where  persons  have  a  private  swimming  bath 
■attached  to  their  house.  That  question  was  not 
-argued  in  that  case,  and  for  some  reason  it  suited 
the  council  not  to  argue  it.  Therefore  I  do  not 
understand  that  to  be  a  decision  that  a  swimming 
hath  really  would  be  a  "  domestic  purpose  "  if  it 
were  seriously  argued  to  the  contrary.  I  was 
pressed  by  the  fact  that  there  might  possibly  be  a 
difference  between  that  case  and  the  present  one. 
In  that  case  the  institution  which  was  supplied 
with  water  was  a  charitable  institution.  It  was  a 
school,  but  it  was  also  a  charitable  institution, 
and  I  have  heard  from  the  learned  judge  who 
decided  it  that,  even  if  had  been  otherwise,  it 
would  have  made  no  difference  to  his  judgment. 
I  therefore  think  the  case  of  Barnard  Castle 
Urban  District  Council  v.  Wilson  (ubi  sup.) 
goes  a  very  long  way  to  help  us  in  deciding  the 
present  case.    I  concur  in  the  judgment  of  my 

Chahksll,  J.— I  also  agree.  I  think  that  the 
words  M  a  supply  of  water  for  any  trade,  manu- 
facture, or  business  "  mean  some  more  direct  use 
-of  the  water  in  that  business  than  the  mere  use  of 
it  for  "  domestic  purposes  "  by  the  inmates  of  the 
house.  That  is  the  thing  which  is  covered  by  the 
water  rate,  based  upon  the  annual  value  of  the 
house.  It  is  therefore  a  rough  way  of  measuring 
ihe  amount  of  water  that  is  likely  to  be  used  for 
"  domestic  purposes  "  by  the  number  of  inmates 
which  that  house  is  capable  of  containing  and 
accommodating.  I  think  it  is  likely  that  there 
was  an  additional  reason  why  water  was,  as  a 
rule,  for  domestic  purposes  to  be  paid  for  in  that 
way,  because  it  is  not  desirable  to  let  people  pay 
for  it  for  those  purposes  in  a  way  that  would 
induce  them  to  stmt  the  use  of  it  It  is  supplied 
for  sanitary  purposes,  and  therefore  it  is  desirable 
that  people  should  pay  for  it  in  a  way  which  will 


not  induce  them  to  use  less  of  it  than  they  should 
use.  At  any  rate,  it  seems  to  me  that,  though 
the  supply  is  determined  and  covered  by  the  value 
of  the  house,  it  does  not  make  any  difference 
whatever  whether  the  inmates  of  the  house  are 
guests  who  are  entertained  by  the  occupier  of  the 
house  at  his  own  expense,  or  whether  they  pay 
for  their  board  and  lodging,  or  whether  they  are 
pupils  whose  parents  pay  for  their  board  and 
lodging,  or  whether  they  are  paupers  for  whom 
the  parish  pay.  Those  cases  have  been  dealt 
with,  and  decided,  and  therefore  it  seems  to  me 
that  our  decision  to  a  certain  extent  is  governed 
by  authority.  As  to  oases  of  restaurant  and 
hotel  keepers,  I  thoroughly  concur  in  what  has 
been  said.  In  the  large  majority  of  such  cases, 
beyond  all  doubt  there  was  a  use  of  the  water 
for  the  purposes  of  trade  which  could  not  come 
within  the  use  covered  by  the  ordinary  rate ;  but 
whether  there  may  or  may  not  be  some  kind  of 
hotels  whioh  would  bring  themselves  within  our 
definition  is  a  question  upon  which  I  desire  to 
express  no  opinion.  With  regard  to  the  case 
before  Buckley,  J.  of  Barnard  Castle  Urban 
District  Council  v.  Wilson  (ubi  sup.),  I  would  only 
observe  that  the  learned  judge  was  a  judge,  as  we 
are  now  and  as  Chancery  judges  always  have 
been,  who  was  trying  law  and  fact  together,  and 
his  decision  as  to  the  swimming  bath  being  a 
''domestic  purpose"  is  entirely  a  question  of 
fact,  and  probably  does  not  govern  future  cases. 
If  the  school  were  a  school  for  the  teaching  of 
swimming,  I  should  myself  think  that  the  supply 
of  water  for  a  swimming  bath  would  clearly  be  a 
supply  for  the  purposes  of  a  trade  or  business 
which  would  have  to  be  paid  for  separately.  As 
to  whether  it  was  or  was  not  so  in  that  case  I  do 
not  know,  and  there  is  nothing  that  appears  in 
the  report  about  it.  But  the  important  part  of 
that  case,  whioh  seems  to  me  to  support  our 
decision,  is  that  the  learned  judge  was  obviously 
intending  to  include  the  pupils  of  an  ordinary 
school  as  inmates  of  a  house  whose  use  of  water, 
for  domestic  purposes  only,  would  not  require 
a  special  payment  beyond  the  water  rate.  On 
these  grounds  I  think  the  appeal  ought  to  be 
allowed. 

Lord  AliVERSTONE,  C.J. — I  wish  to  add,  with 
regard  to  such  matters  as  swimming  baths,  the 
question  is  always  a  question  of  fact,  and  I 
certainly  must  not  be  assumed  to  have  expressed 
an  opinion  that  a  swimming  bath  must  be  a 
"  domestic  purpose." 

Appeal  allowed.    Case  remitted  to  the  justices 
to  be  dealt  with. 

Solicitors  for  the  appellant,  Tarry,  Sherlock, 
and  King,  for  E.  E.  Blyth,  Norwich. 

Solicitors  for  the  respondents,  Williams  and. 
James,  for  Worship  and  Rising,  Great  Yarmouth. 
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Hall  v.  Miohslmobs. 
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Friday,  Nov.  8, 1901. 

(Before  Lord  Alvbbstonb,  0.  J.,  Dabling  and 
Channell,  JJ.) 
Hall  v.  Miohslmobb.  (a) 
Begistration  of  voters — Qualification — "  Occupier 
as  owner  or  tenant" — Wife  owner — Husband 
ratepayer — BepresentaHon   of  the  People  Act 
1867  (30  A  31  Vict.  c.  102),  s.  3. 

A.  resided  with  his  wife  B.  in  a  house  of  which  B. 
was  the  owner.  A.  paid  all  the  rates  and  tames 
of  the  house  and  provided  for  the  household 
generally.  There  was  no  other  evidence  that  A. 
occupied  as  B.'s  tenant.  A.  applied  to  be  put 
on  the  register  of  voters  as  "  resident  occupier  as 
.  .  .  tenant  of  the  house,  within  sect.  3  of 
the  Bepresentation  of  the  People  Act  1867. 

Held,  that,  while  if  A.  and  B.  had  not  been  husband 
and  wife  the  evidence  might  be  sufficient  to  give 
rise  to  a  presumption  that  A.  occupied  as  tenant 
of  B.,  the  fact  that  A.  and  B.  were  husband  and 
wife  explained  why  A.  resided  in  B.9s  house  and 
prevented  any  such  presumption  from  arising. 

Cabb  stated  by  the  revising  barrister  appointed 
to  revise  the  list  of  voters  lor  the  Torquay  divi- 
sion of  the  county  of  Devon. 

At  the  hearing  before  the  revising  barrister  it 
was  proved  or  admitted  that  John  Hall  (herein- 
after called  the  appellant)  resided  with  his  wife  in 
a  house  of  which  the  latter  was  the  sole  and 
separate  owner,  the  wife's  name  appearing  on  the 
rate-book  as  the  owner,  and  the  appellant's  name 
as  the  occupier  of  the  house. 

The  appellant  was  the  bread-winner  ;  the  furni- 
ture in  the  house  belonged  to  him,  the  rates  and 
all  the  expenses  of  maintaining  the  house  and 
household  were  paid  by  him,  the  wife  having  no 
means  of  support  save  and  exoept  the  value  of  her 
ownership  in  the  house. 

No  agreement  of  tenancy  had  been  entered 
into  between  the  appellant  and  his  wife,  nor  had 
any  rent  at  any  time  been  paid  by  him  to  her  in 
respect  of  the  said  premises. 

There  were  forty-seven  other  persons  being 
either  voters  already  upon  the  list  or  claimants  to 
be  inserted  therein  who  were  objected  to  under 
similar  circumstances. 

The  revising  barrister  held  that  there  was, 
upon  the  above  facts,  no  evidence  that  the  appel- 
lant occupied  the  qualifying  premises  as  owner  or 
tenant,  and  that  therefore  he  was  not  entitled 
to  remain  upon  the  register  in  respect  of  the 
qualification  of  inhabitant  occupier  of  a  dwelling- 
house,  and  expunged  the  names  of  the  appellant 
and  of  forty-five  of  the  forty -seven  other  persons 
from  the  list,  and  disallowed  the  claims  of  the 
other  two  of  such  forty-seven  persons. 

Bepresentation  of  the  People  Act  1867  (30  k  31 
Vict.  c.  102): 

Sect.  3.  Every  man  shall  in  and  after  the  year  1868 
be  entititd  to  be  registered  as  a  voter  and  when 
registered  to  vote  for  a  member  or  members  to  serve  in 
Parliament  for  a  borough  who  is  qualified  as  follows 
(that  is  to  say)  ...  (2)  Is  on  the  last  day  of  July 
in  any  j  ear  and  has  during  the  whole  of  the  preoeding 
twelve  oalendar  months  been  an  inhabitant  ooonpier  as 
owner  or  tenant  of  any  dwelling- house  within  the 
borough. 

Percival  Hughes  for  the  appellant. — The  appel- 
lant is  on  tbe  rate- book  and  pay  8  the  rates.    No  point 

(a)  Reported  by  J.  Andebw  8tra.han,  Eaq..  Barrister- at  L»w. 


therefore  arises  on  sub-sect.  3  of  sect.  3.  The  sole- 
point  is  whether  or  not  he  is  "  an  inhabitant  occu- 
pier as  owner  or  tenant."  I  submit  that  he- 
occupies  under  an  implied  tenancy  sufficient  to- 
support  his  claim.  In  Gillo's  case,  which  is 
reported  with  Loveridge  v.  Gardner  and  Matheufs 
case  in  Smith's  Registration  Cases,  at  p.  186,  tbe- 
olaimant  with  his  wife  and  family  occupied  a 
house  with  the  claimant's  mother,  who  was  the 
owner.  The  claimant  was  the  bread-winner,  the 
mother  having  no  other  property  than  the  house. 
It  was  held  that  the  claimant  did  not  occupy  as 
tenant  of  his  mother.  The  distinction  between 
that  case  and  this  is  that  there  the  mother  was  on 
the  rate-book ;  here  it  is  the  claimant. 

The  respondent  did  not  appear. 

Lord  Altxbstone,  O.J.— We  do  not  think  it  is 
possible  to  reverse  the  decision  of  the  revising 
barrister.  It  seems  to  me  that  this  is  an  a  fortiori 
case  as  compared  with  Qillo's  case.  The  late 
Lord  Chief  Justice  and  my  brothers  Wright  and 
Grantham  decided  in  that  case,  where  the  son  was 
living  with  the  mother  and  was  the  bread-winner, 
that  there  were  no  evidence  of  tenancy  or  facte 
from  which  tenancy  could  be  presumed,  and  that 
there  was  no  proper  qualification.  There  may  be 
a  case  of  a  claimant  occupying  a  house,  a  third 
person  being  the  landlord  and  no  rent  being  paid, 
where  the  revising  barrister  might  come  to  the 
conclusion  that  the  claimant's  occupation  could 
only  be  justified  on  the  basis  of  some  tenancy,  and 
that  there  was,  therefore,  evidence  from  which 
he  could  infer  a  tenancy.  In  this  case  the  house 
is  the  property  of  the  wife;  the  husband  not 
unnaturally  lives  with  the  wife;  and  it  seems  to- 
ns that  on  these  bare  facts  being  found — namely, 
that  no  agreement  of  tenancy  had  been  entered 
into  between  the  appellant  and  his  wife,  and  that 
no  rent  had  at  any  time  been  paid  by  him  to  her 
— it  would  be  quite  impossible  for  us  to  hold  that 
there  was  evidence  upon  which  we  ought  to  over- 
rule the  barrister's  decision  that  there  were  no 
facts  here  to  justify  him  in  holding  that  the 
claimant  was  an  inhabitant  as  owner  or  tenant. 
Therefore  the  appeal  must  be  dismissed. 

Dabling,  J. — I  am  of  the  same  opinion. 

Channell,  J. — I  am  of  the  same  opinion  also. 
I  should  think  that  there  may  be  oases  where  with- 
out any  rent  being  paid  and  without  any  express 
agreement  of  tenancy  you  have  to  account  for  the 
occupation  of  a  person  whom  you  find  on  the 
premises,  and  you  may  then  infer  that  the  person 
occupies  as  tenant  at  will  in  some  way;  but 
nothing  of  that  kind  arises  when  you  can  account 
for  the  occupation.  Here  you  do  account  for  the 
occupation.  The  appellant  occupies  it  because 
his  wife  is  the  owner.  That  is  why  he  is  living 
there  and  in  occupation.  These  circumstances 
absolutely  negative  any  inference  which  might 
have  arisen  otherwise  from  your  not  being  able  to 
account  tor  his  presence  there  without  holding/ 
thathewasatenantatwiU.    Appeai  di9mi8sed. 

Solicitors  for  the  appellant,  Brooks,   Jenkinir- 
and  Co., 
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Saturday,  Nov.  9,  1901. 
(Before  Lord  Alvkrstonb,  C.J.,  Dabling  and 
Channbll,  JJ.) 
Mayhew  v.  Sutton,  (a) 
Highway  —  Light   locomotive  —  Driven    "  to    the 
common  danger  of  passengers  " — Locomotives  on 
Highways  Act  1896  (59  A  60  Vict.  c.  36),  s.  6— 
Light  Locomotives  on  Highways   Order  1896, 
art.  4,  s.  1. 
Under  art.  4,  sect.  1,  of  the  Light  Locomotives  on 
Highways  Order  1896  it  is  an  offence  to  drive  a 
light  locomotive  on  a  highway  "  to  the  common 
danger  of  passengers." 
A  person  who  is  shown  to  have  driven  a  light  loco- 
motive on  a  highway  at  a  fast  pace  may  be 
guilty  of  the  offence  although  there  xs  no  evidence 
to  show  that  there  were  any  passengers  on  the 
highway  at  the  time  he  so  drove  it. 
Cask  stated  by  four  justices  of  the  peace  for  the 
comity  of  Bucks. 

On  the  18th  May  1901  an  information,  under 
art  4,  sect.  1,  of  the  Light  Locomotives  on  High- 
ways Order  1896,  was  preferred  hy  George 
8utton,  superintendent  of  police  (hereinafter 
called  the  respondent),  against  Mark  Mayhew 
(hereinafter  called  the  appellant). 

The  information  charged  that  on  the  28th  April 
1901  the  appellant,  then  being  a  person  driving  a 
light  locomotive  on  a  certain  highway  within  the 
parish  of  Denham  and  called  the  Oxford- road, 
unlawfully  drove  the  same  to  the  common  danger 
of  passengers. 

Toe  evidence  given  at  the  hearing  was  as 
follows : — 

One  William  Payne  stated  that  about  7  p.m.  on 
Sunday,  the  28th  April,  he  was  on  duty  at 
Denham,  and  saw  a  motor  car  coming  down 
Bed  Hill,  on  the  Oxford-road,  at  a  terrific  pace. 
He  walked  into  the  centre  of  the  road  and  held  up 
both  arms,  and  when  the  car  came  round  the 
corner,  about  340  yards  from  where  he  stood,  the 
-appellant,  who  was  driving,  could  see  him  and 
drove  straight  up  to  him,  and  he  just  had  time  to 
atep  on  one  side  when  the  car  passed  him,  and  the 
appellant  brought  the  oar  to  a  standstill  60  yards 
away  from  where  it  had  passed  him. 

No  evidence  was  given  that  at  the  time  in  ques- 
tion there  were  any  passengers  or  passenger  on 
the  Oxford-road,  or  that  any  passenger  was 
endangered. 

No  evidence  was  tendered  by  the  appellant,  but 
it  was  argued  on  his  behalf :  (1)  That,  in  the 
absence  of  affirmative  evidence  that  at  the  time 
in  question  there  were  passengers  on  the  highway 
who  were  endangered  by  reason  of  the  speed  at 
which  the  motor  car  was  being  driven,  the  offence 
charged  was  not  made  out,  and  the  appellant 
could  not  be  convicted;  (2)-  that,  in  order  to  con- 
vict the  appellant  of  the  offence  charged,  the 
prosecution  must  prove  that  at  the  time  in  ques- 
tion, there  were  passengers  upon  the  highway, 
and,. further,  that  such  passengers  were  endan- 
gered: (Stinson  v.  Browning,  13  L.  T.  Rep.  799 ; 
m  v..  Somerset,  51  J.  P.  742;  Smithy.  Boon, 
WL.T.Bep.593.) 

The  justices  found  as  a  fact  that  the  appellant 
*M  driving  bis  motor  car  on  the  highway  to  the 
common  danger  of  passengers,  and  that  the 
appellant's  contention  that  direct  evidence  of  a 

(••  fieponed  by  J.  AXDtrw  Stbahi*,  Eaq..  fiarrfetar-at-Lav . 


passenger  being  endangered  was  necessary  to* 
support  a  conviction  was  ill  founded  in  law,  and 
they  convicted  and  fined  the  appellant, 

Roger    Wallace,  K.C.   (Samuel  Fleming  with 
him)    for   the  appellant — The  charge  here   ia 
driving  the   motor  car  "to  the  common  danger 
of  passengers."      In  order  that  it  may  be  sus- 
tained there  must  be  evidence  that  there  were* 
passengers  on  the  highway  to  be   endangered. 
No  such  evidence  was  offered.    I  submit,  then* 
that  no  case  was  made  and  the  conviction  ia 
wrong.    Under  sect  72  of  the  Highway  Act  1835 
it  is  an  offence  to  make  a  fire  within  50ft.  of  a 
public  carriage- way  "  to  the  injury  of  such  high- 
way, or  to  the  injury,  interruption,  or  personal 
danger  of  any  persons  travelling  thereon."    But 
in   Hill   v.   Somerset  (sup.)  it  was  held  that  a 
conviction  under  this  section  was  wrong  where 
no  evidence  of  any  such  injury  was  given.    In. 
Smith  v.  Boon  (sup.)  it  was  held  that  the  driving 
of  a  motor  tricycle  through  such  a  place  as  the 
High- street  of  Esher  at  the  rate  of  eighteen  or 
twenty  miles  an  hour  was  driving  at  a  speed 
"greater  than  is  reasonable  and  proper,  having 
regard  to  the  traffic,"  without  direct  evidence  as 
to  the  traffic    That  decision  is,  however,  on  the 
earlier  words  of  this   section,  and  besides  the 
evidence  showed  that  the  highway  on  which  the 
tricycle  was  running  at  this  speed  was  the  high 
street  of  a  village,  and  this  might  be  considered, 
indirect  evidence  as  to  the  traffic.     Here  there 
was  no  evidence  that  there  was  any  but  one 
passenger  on  the   highway,  and  there  cannot*. 
I  submit,  be   a   conviction    unless   there    were 
"  passengers,"  though  I  admit  that  if  there  were 
several  passengers  it  would  be  enough  to  show 
that  one  was  actually  endangered. 
The  respondent  did  not  appear. 

Lord  Alvbbstonb,  O.J. — It  is  no  part  of  our 
duty  to  consider  whether  and,  if  so,  which  of  the 
regulations  laid  down  by  the  lawful  authority 
should  be  altered  or  modified.  All  we  have  to  do- 
is  to  apply  the  law.  The  regulation  laid  down  by 
art.  4,  sect  1,  of  the  order  of  1896  is  that  the 
driver  of  a  light  locomotive  when  used  on  a  high- 
way shall  not  drive  "  at  any  speed  greater  than 
is  reasonable  and  proper,  having  regard  to  the- 
traffic  on  the  highway,  or  so  as  to  endanger  the 
life  or  limb  of.  any  person  or  to  the  common 
danger  of  passengers."  In  Smith  v.  Boon  uiy 
brother  Lawrance  and  I  held  that  justices  were 
justified  in  holding  that  the  speed  of  a  motor 
tricycle  driven  through  the  High-street  of  Esher 
at  eighteen  or  twenty  miles  an  hour  was  not 
"  reasonable  or  proper,  having  regard  to  the  traffic 
on  the  highway,  and  that  a  conviction  by  them 
of  the  driver  was  good  though  there  was  no  direct 
evidence  before  them  that  any  particular  person, 
or  vehicle  using  the  highway  was  interrupted^ 
interfered  with,  incommoded*  or  affected  by 
reason  of  the  opeed  at  which  the  motor  tricycle 
was  driven.  That  was,  it  is  true,  a  decision  on  the 
earlier  words  of  the  section,  but  counsel  for  the 
appellant  has  hardly  attempted  to  argue  that  the 
principle  of  it  does  not  apply  to  the  words  now  in 
question.  In  my  opinion,  to  drive  a  motor  car  at 
a  "  terrific  "  speed,  as  it  was  alleged  that  thisjone 
was  here  driven,  may  be  "  to  the  common  danger 
of  passengers"  although  no  passengers  were 
actually  endangered.  The  collocation^oi  words  is 
sufficient  to  allow  us  to  place  buch  a  construction 
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■ou  the  regulation.  Counsel  cited  Stineon  v. 
Browning  (sup.)  and  HiU  v.  Somerset  (sup.).  They 
do  not  affect  the  present  case.  On  the  evidence 
here,  first,  that  the  motor  car  was  driven  at  each 
a  speed  that  it  could  not  be  stopped  for  60  yards 
after  it  passed  the  policeman,  and,  secondly, 
that  from  the  corner  it  came  round  the  driver 
had  a  clear  view  on  the  road  of  340  yards,  the 
justices  might  have  reasonably  found  as  a  fact 
that  the  car  was  not  driven  to  the  common  danger 
of  passengers ;  but  they  have  found  as  a  fact  that  it 
was,  and  it  is  altogether  impossible  for  us  to  say 
that  as  a  matter  of  law  they  were  wrong.  There 
was  evidence  to  support  their  finding,  and,  when 
that  is  so,  there  is  no  appeal  from  their  finding 
on  a  question  of  fact. 

Darling,  J. — Evidence  was  here  given  that  the 
motor  car  was  coming  along  the  road  at  a  terrific 
pace ;  but  the  appellant  says  that  as  a  matter  of 
law  there  can  be  no  offence  under  the  regulation 
unless  there  are  two  or  more  passengers  on  the 
road.  I  think  the  regulation  means  just  what  my 
.Lord  says  it  means. 

Channels  J.-I  agree.       Appeal  di$mie*ed. 
Solicitors  for  the  appellant,  Firth  and  Co. 


Tuesday,  Nov.  19, 1901. 
<Before  Lord  Alvebstone,  C.J.,  Dablino  and 
Channsll,  JJ.) 
McDonald  (app.)  v.  Hughes  (reap.),  (a) 
JAcensing  —  DecUh   of  licence-holder  —  Business 
carried  on  by  executrix — "Licenced  person" — 
Licensing   Act    1872    (35    4    36    Viet.  c.    94), 
st.  17,  74. 
"The  executrix  of  a  licence-holder,  who  carries  on 
the    business  from  the  death  of  such  licence- 
holder  until  the  transfer  sessions,  is  a"  licensed 
person93  within  sect.  74  of  the  Licensing  Act 
1872,  and  as  such  is  liable  to  penalties  for  un- 
lawfully suffering    gaming  upon  the    licensed 
premises  within  sect.  17  of  that  statute. 
-Case  stated  upon  an  information  preferred  by 
'the  appellant,  a  superintendent  of  police,  under 
*ect  17  of  the  Licensing  Act  1872,  charging  the 
respondent,  of  the  Green  Lodge  hotel,  Hoylake, 
that  on  the  27th  May  1901,  being  the  executrix 
of  one  Margaret  Hughes,  late  of  the  same  hotel, 
who  died  on  the  1st  April  1901,  and  who  was  at  the 
time  of  her  death  duly  licensed  to  sell  by  retail 
intoxicating  liquors,  and  that  she  (the  respondent) 
being  a  licensed  person  within  the  meaning  of 
the  Licensing  Act  1872,  in  respect  of  the  Green 
Lodge  hotel,  unlawfully  suffered  gamine — to  wit, 
-card  playing  for  money — to  be  carried  on  upon 
nerpremises. 
The  facts  were  as  follows : — 
Margaret  Hughes  was,  prior  to  and  at  the  date 
of  her  death  on  the  1st  April  1901,  duly  licensed 
to  sell  by  retail  intoxicating  liquors  at  the  Green 
Lodge  hoteL 

By  her  will  she  appointed  the  respondent  her 
-executrix,  and  her  will  was  duly  proved  by  the 
respondent  on  the  21st  May  1901. 

Special  sessions  for  the  transfer  of  licences  were 
held  on  the  11th  April  1901 ;  but  this  date  being 
-within  fourteen  days  of  the  death  of  Margaret 

(•)  Reported  by  W.  di  B.  Hhbult,  Esq.,  Buri4t«r-«t-L»w. 


Hughes  no  application  for  the  transfer  of  the 
licence  was  then  made,  and  as  the  next  day 
appointed  for  holding  special  sessions  was  the 
6th  June  1901,  the  respondent,  as  executrix, 
remained  in  possession  and  occupation  of  the 
hotel,  and  was  carrying  on  the  business  there  and 
managing  the  hotel  on  the  27th  May  1901. 

Upon  that  day  several  police  officers  visited 
the  hotel,  and  found  several  persons,  as  they 
alleged,  unlawfully  gaming  there. 

Sect  17  of  the  Licensing  Act  1872  enacts  that 
"  if  any  licensed  person  suiters  any  gaming  or  any 
unlawful  game  to  be  carried  on  on  nis  premises 
he  shall  be  liable  to  certain  penalties  therein 
mentioned,  and  sect.  74  of  the  Act  provides  that, 
unless  such  definition  shall  be  inconsistent  with 
the  oontext,  "licence"  shall  mean  a  licence  for 
the  sale  of  intoxicating  liquors  granted  by  justices 
in  pursuance  of  the  Alehouse  Act  1828,  including 
a  certificate  of  justices  granted  under  the  Wine 
and  Beerhouse  Acts,  and  licences  for  the  sale  of 
sweets  and  a  licence  for  the  retail  of  spirits 
granted,  pursuant  to  the  Act,  to  a  wholesale  spirit 
dealer,  and  that  a  "  licensed  person  "  shall  mean 
a  person  holding  a  licence  as  defined  by  the  Act 
of  1872. 

For  the  appellant  it  was  contended  that  the 
respondent,  as  executrix  of  Margaret  Hughes,  in 
possession  and  occupation  of  the  licensed  pre- 
mises, was  a  person  "holding  a  licence  as 
defined  by  the  Act  of  1872— namely,  the  licence 
granted  by  justices  to  Margaret  Hughes— and 
was  therefore  a  "licensed  person"  within  the 
meaning  of  the  Act,  and  that  to  limit  the  mean- 
ing of  the  words  "  person  holding  a  licence  *  to 
the  individual  to  whom  the  licence  was  originally 
granted  would  be  at  variance  with  the  intention 
of  the  Legislature,  as  expressed  in  the  nrorisions 
of  the  Act  made  in  relation  to  the  maintenance 
of  public  order,  and  that  such  a  meaning  of  the 
words  "licensed  person"  was  inconsistent  with 
the  context  of  sect  17  of  the  Act  ef  1872  and  the 
other  sections  relating  to  offences  against  public 
order,  as  the  result  would  be  that  from  the 
date  of  the  death  of  a  licensee,  until  the  next 
appropriate  special  sessions,  no  person  would 
be  liable  for  offences  against  the  provisions 
of  the  Act  relating  to  the  maintenance  of  public 
order. 

For  the  respondent  it  was  contended  that  she 
was  net  a  licensed  person  within  the  meaning  of 
the  Aot;  that  she  did  not  hold  any  licence  as 
defined  by  the  Aot;  that  no  licence  had  been 
granted  to  her  by  justices  in  pursuance  of 
the  Alehouse  Aot  1828,  or  any  other  Act,  and 
that  therefore  she  could  not  be  liable  for  anv 
penalty  under  sect.  17  of  the  Licensing  Aot  1871 
And,  further,  that  if  an  executor  of  a  deceased 
licensee  became  a  "licensed  person"  within  the 
meaning  of  sect.  17  after  the  death  of  a  licensee, 
and  before  any  application  for  the  transfer  of  s 
licence  at  special  sessions,  there  would  have  been  no 
need  for  the  last  paragraph  of  sect.  3  of  the  Licens- 
ing Aot  1872,  which  exempted  such  executors  from 
the  penalties  to  which  unlicensed  persons  were 
liable  under  that  section  for  selling,  or  exposing  l 
for  sale,  any  intoxicating  liquor,  and  that, 
although  there  might  be  an  omission  from  the 
Act,  the  section,  being  penal,  was  to  be  construed 
strictly. 

The  justices  were  of  opinion  that  the  objection 
was  valid,  and  dismissed  the  information. 
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Montgomery  (R.  Lloyd  with  him)  for  the  appel- 
lant. 

Tobin  for  the  respondent. 

Lord  Alvbrstone,  C.J. — In  this  case  we  have 
to  put  a  construction  upon  some  words  in  the 
Licensing  Act  1872  which  do  not  appear  to  have 
been  considered  from  this  particular  point  of  view 
up  to  the  present  time — that  is  to  say,  we  have 
to  decide  whether  an  executrix  who  is  in  occupa- 
tion of  a  house,  carrying  on  the  business  of  selling 
the  liquor  on  the  premises,  is  subject  to  a  penalty, 
or  may  be  made  subject  to  a  penalty,  for  offences 
under  sections  which  provide  for  the  order  of 
hcensad  premises,  on  the  ground  that  she  is  a 
"licensed  person,"  meaning  thereby  a  person 
holding  a  licence  as  defined  by  this  Act.  In  my 
opinion  the  interpretation  clause  was  put  in  with 
some  object,  and  although  it  may  not  be  con- 
clusive, because  such  things  may  be  put  in 
from  abundant  caution,  Mr.  Tobin  has  not  been 
able  to  suggest  any  case  in  which  that  interpre- 
tation clause  would  be  wanted  if  his  argument 
is  correct.  I  think  that  the  effect  of  sect.  3  is  to 
say  that  the  licence  continues  for  a  limited  time 
to  the  executrix  or  the  heir  or  assign  provided 
that  they  come  to  the  next  special  sessions,  and 
that  the  effect  of  the  interpretation  clause  is  to 
say  that  a  person  who  is  entitled  to  act  as  a 
licensed  person  during  that  period  is  a  person 
who  is  holding  a  licence.  I  am  certainly  very  much 
impressed  with  the  argument  that,  if  this  view 
is  not  correct,  a  certain  number  of  offences  will 
go  without  punishment;  and  in  respect  of  a 
urge  number  of  other  offences  or  several  other 
offences  there  will  not  be  the  same  means  of 
punishment  for  them  as  is  contemplated  by  this 
Act.  I  think  that  an  executrix  who  is  selling 
liquor  by  virtue  of  the  possession  of  the  licence, 
daring  the  period  up  to  the  time  when  she  must 
go  and  obtain  the  transfer  or  obtain  anew  licence, 
because  that  is  the  proper  expression  under 
sect  14  of  the  Act  of  1828,  is  a  person  holding  a 
licence  within  the  meaning  of  this  Act,  and 
that  the  magistrates  ought  to  have  convicted  in 
this 


Darling,  J. — I  am  of  the  same  opinion.  One 
of  the  strongest  arguments  in  favour  of  the 
appellant  is  the  argument  set  out  in  the  case 
which  convinced  the  magistrates  apparently  in 
favour  of  the  respondent.  By  means  of  the 
words  in  sect.  3  of  the  Licensing  Act,  exe- 
cutors are  exempted  from  the  penalties  if 
they  do  what  grantees  of  a  licence  may  do, 
though  they  themselves  are  not  the  grantees  of 
the  licence.  They  are  not  treated  as  unlicensed 
persons.  If  unlicensed  persons  did  those'  things 
they  might  be  liable  for  certain  things.  These 
executors  are  not  treated  as  unlicensed  persons. 
Why?  Because  I  think  they  come  within  the 
words  used  by  the  Act,  that  they  are  licensed 
persons,  although  they  are  not  grantees  of  the 
licence.  It  seems  to  me  there  are  the  two  things. 
There  are  the  grantees  of  the  licence.  There  ai  e 
for  certain  purposes  interim  licence-holders,  and 
the  executors  for  the  time  that  they  hold  the 
licence  before  they  go  and  get  a  licence  for  them- 
selves come  within  those  words.  It  seems  to 
me  most  important'  to  notice  the  very  point 
made  by  Mr.  Tobin,  that  the  executor  can  go  and 
get  a  licence  for  himself  in  relation  to  the  pre- 
mises.' That  he  can  only*  get  as  a  matter  of  right, 


under  the  statute  that  was  read,  for  the  rest  of 
the  period  which  was  covered  by  the  old  licence- 
granted  to  the  deceased.  It  seems  to  me  upon 
all  this  that  the  Legislature  cannot  be  justly- 
accused  of  having  made  this  a  casus  omissus,. 
because  it  seems  to  me  to  be  provided  for. 

Channell,  J.— I  think  that  the  appeal  should' 
be  allowed ;  but  I  do  agree  with  Mr.  Tobin'a 
argument  to  a  certain  extent — namely,  that  I  do 
not  think  the  words  of  this  sect.  3  are  very  apt. 
The  proviso  in  the  section  begins,  "  no  penalty 
shall  be  incurred  bv  the  executors  of  any  licensed 
person  for  continuing  to  sell  for  a  limited  time- 
on  the  licensed  premises.'1  Those  are  the  words ;  it 
does  not  say  in  so  many  words  that  the  operation 
of  the  licence  is  not  to  be  extended  for  a  limited 
time,  but  I  think  that  is  the  only  meaning  that 
really  can  be  put  upon  it,  and  that  the  meaning ' 
in  substance  is  that  the  licence  is  extended  for 
a  limited  time  after  the  death.  The  licence  is, 
as  Mr.  Tobin  says,  a  personal  licence,  but  the 
operation  of  this  proviso  is  to  extend  it  for  a 
limited  time  until  the  executors  have  an  oppor- 
tunity of  applying  at  special  sessions.  If  that  is 
the  operation,  then,  in  the  meanwhile,  the  execu- 
tor acting  under  it  must  be  considered  to  be  a 
person  holding  a  licence — at  any  rate,  holding 
premises  under  the  operation  of  that  licence  for  a 
limited  time.  Therefore  I  think  the  magistrates 
were  wrong.  Appeal  allowed. 

SoIicitoi8:  PhUpot  and  Morrell,  tor  Reginald 
Potte,  Chester;  J.  K  and  H.  Scott,  for  Thompson,. 
Hughes,  and  Mathison,  Birkeohead. 


Nov.  19  and  20, 1901. 

(Before  Lord  Alvebbtone,  C.J.,  Darling  and 

Channell,  JJ.) 

Wi8B  (app.)  v.  Dunning  (reap.),  (a) 

Summary  jurisdiction — Publio  meetings — Threat- 
ened breach  of  the  peace — Conduct  of  holder  of 
meeting  —Binding  over  —  Jurisdiction   of  jus- 
tices. 

Justices  have  jurisdiction  to  order  the  holder  of 
public  meetings  upon  the  highway  to  enter  into- 
recognisances  to  keep  the  peace  and  be  of  good 
behaviour,  where  his  language  and  conduct  have 
been  such  that  they  have  led  to  a  breach  of  the 
peace  on  the  part  of  other  persons,  and  are  likely, 
%f  continued,  to  lead  to  farther  breaches.  And 
this  is  so  where  the  holder  himself  has  not  been, 
auilty  of  breaches  of  the  peace  personally,  nor 
has  directly  incited  others  to  commit  such 
breaches. 

Beatty  v.  Gillbanks  (47  L.  T.  Rep.  194;  15  Cox 
C.  C.  138;  9  Q.  B.  Div.  308)  and  Reg.  v. 
Justices  of  Cork  (15  Cox  C.  C.  78  and  149) 
considered. 

Case  stated  by  the  Liverpool  stipendiary  magis- 
trate upon  an  information  and  complaint  pre- 
ferred by  the  respondent .  that  the  appellant- 
had  held  meetings  on  sundry  dates  in  the- 
month  of  May  1901,  on  the  King's  highway 
and  sundry  other  places  within  the  oity  of  Liver- 
pool to  which  the  public  have  t  access,.,  and  that 
breaches  of  the  peace  had  taken  place  in  conse- 
quence of  the  holding  of  those. meetings,  and  that 

(«)  Reported  by  W.  db  B.  Hebbrrt,  Ba4vBftf*rtNu»r.*vL»«r,- 
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the  respondent  had  reason  to  believe  that  the 
appellant  intended  to  hold  similar  meetings  in 
the  future,  and  that  he  had  reason  to  believe  that 
if  siioh  meetings  were  addressed  by  the  appellant 
op  the  Song's  highway  or  in  other  places  within 
the  city  to  which  the  pnblio  had  access  serious 
breaches  of  the  peace  would  follow,  and  the  respon- 
dent prayed  that  the  appellant  might  be  sum- 
moned to  show  cause  why  he  should  not  be  ordered 
to  find  sufficient  sureties  to  keep  the  peace 
towards  all  His  Majesty's  subjects  and  be  of  good 
behaviour  during  the  next  twelve  months. 

At  the  hearing  of  the  information  and  com- 
plaint, the  following  facts  were  proved : — 

The  appellant,  George  Wise,  addressed  a  meeting 
held  in  Islington- square,  Liverpool,  which  square 
is  a  public  place,  a  public  thoroughfare,  and  part 
of  the  King's  highway,  on  the  15th  May  1901,  and 
the  following  night  addressed  a  similar  meeting 
held  in  the  same  place. 

The  meeting  so  held  and  addressed  by  the 
Appellant  and  the  other  meetings  herein  referred 
to  were  held  by  him  with  the  view  of  prosecuting 
what  is  called  a  "  crusade  "  in  the  interests  of  the 
Trote8tant  religion. 

Each  of  these  meetings  was  attended  by  a 
number  of  persons  of  the  Roman  Catholic 
religion  in  addition  to  the  Protestant  supporters 
of  the  appellant. 

The  crowd  of  people  present  on  the  evening  of 
the  16th  May  was  so  large  that  Carver-street,  a 
publio  street  running  into  the  square,  was  com- 
pletely blocked,  and  the  main  public  streets  on 
•each  side  of  the  square  were  filled  with  the  over- 
flow of  people  from  the  meeting. 

At  the  meeting  held  on  the  16th  May  the  appel- 
lant in  the  course  of  his  speech  put  beads  round 
his  neck  and  waved  a  crucifix  above  his  head.  The 
gestures  and  language  then  used  by  him  were 
such  as  were  likely  to  insult  and  annoy  the 
Roman  Catholics,  and  were  well  calculated  to 
provoke  a  breach  of  the  peace  by  them,  and  did  in 
fact  result  in  a  breach  of  the  peace,  as  at  the  con- 
clusion of  the  meeting  a  breach  of  the  peace  was 
created  by  the  opponents  of  the  appellant,  who 
made  a  determined*  rush  for  him,  and  it  was  only 
by  the  intervention  of  the  members  of  the  police 
force  that  he  got  away  in  safety.  The  appellant 
did  not  himself  commit  any  breach  of  the  peace, 
nor  did  he  incite  his  supporters  to  do  so,  but  his 
language  and  gestures  did  in  fact  provoke  other 
persons  present  to  do  so.  At  this  meeting  the 
supporters  of  the  appellant  said,  "  Let  us  charge 
tbem,"  but  the  appellant  restrained  them,  saying 
-*•  Stand  still,  stand  still." 

The  appellant  also  held  a  meeting  on  Sunday 
morning,  the  19th  May  1901,  at  the  corner  of 
Boaler-street  and  Sheil-road,  which  are  publio 
thoroughfares  and  part  of  the  King's  highway  in 
-the  city,  and,  just  before  addressing  such  meeting, 
the  appellant  remarked  that  he  was  about  to 
"  denounce  "  the  infamous  order  of  Jesuits  and  the 
-Coronation  oath. 

At  that  meeting  the  appellant  called  Roman 
-Catholics  "rednecks,"  which  is  a  name  mo  it 
insulting  to  them,  and  challenged  them  to  get  up 
and  deny  the  truth  of  any  of  his  remarks.  The 
term  "rednecks"  was  intended  to  annoy  and 
insult  the  Roman  Catholics  and  was  well  calcu- 
lated to  provoke  a  breach  of  the  peace,  and  a 
breach  of  the  peace  did  take  place,  as  a  number 
-«>f  stones  were  thrown  and  fights    took    place 


amongst  those  attending  the  meeting,  and  the 
police  had  to  interfere  and  separate  them. 

The  meeting  afterwards  broke  up,  but  prior  to 
it  doing  so  the  appellant  asked  those  present  to 
support  him  at  a  meeting  to  be  held  at  Islington- 
square  tbe  following  Saturday  at  8  p.m.  On  being 
requested  to  alter  the  hour  to  7.30,  he  replied, 
"  Yes,  the  sooner  we  get  at  them  the  better. 

The  appellant  did  not  at  the  meeting  commit 
any  breach  of  the  peace  nor  incite  his  supporters 
to  do  so,  but  by  his  language  above  mentioned  he 
in  fact  provoked  other  persons  present  to  do  so. 
At  this  meeting  the  appellant  asked  his  own 
supporters  not  to  assault  anyone. 

At  a  meeting  held  and  addressed  by  the 
appellant  on  the  22nd  May  1901  in  Mere-lane, 
which  is  a  public  thoroughfare  and  part  of  the 
King's  highway  in  the  city  of  Liverpool,  the 
appellant,  in  referring  to  the  meeting  which  was 
to  be  held  on  the  following  Saturday,  the  25th 
May,  said  that  as  he  had  beard  the  Catholics 
were  going  to  hold  a  meeting  at  the  same  place  at 
8  p.m.,  he  thought  bis  meeting  should  be  at 
7.30.  He  also  said  that  he  had  received  a  letter 
informing  him  that  the  Catholics  were  going  to 
bring  sticks,  upon  which  some  of  his  supporters 
said  they  would  bring  sticks  also.  He  also  told  his 
supporters  that  the  police  had  refused  to  give  him 
protection,  and  he  looked  to  them  to  protect  him. 

In  the  Liverpool  Evening  Express  newspaper  of 
the  24th  May  1901  the  following  advertisement* 
which  was  admitted  by  the  defendant  to  have 
been  inserted  by  him,  appeared : 

Protestantism  and  free  speech.  Do  not  allow  ths 
Romanicta  to  triumph,  but  maintain  your  liberties 
Support  Mr.  Geo.  Wise  on  Saturday  next,  7.30,  at 
Islington-square. 

In  consequence  of  the  disturbances  which  took 
place  at  the  meetings  above  mentioned,  an  infor- 
mation and  complaint  was  laid  by  the  respondent 
similar  to  the  information  and  complaint  now  in 
question  in  respect  of  the  above  meetings,  and,  on 
the  hearing  of  such  information  and  complaint  on 
the  25th  May  1901,  an  undertaking  was  given  by 
the  solicitor  of  the  appellant  on  his  behalf  that 
he  would  not  hold  the  meeting  then  advertised 
and  above  referred  to. 

The  undertaking  above  referred  to  only  referred 
to  the  meeting  to  take  place  in  Islington-square, 
and  a  meeting  was  arranged  by  the  appellant  to- 
be  held  the  same  evening  in  front  of  St.  George's 
Hall,  which  is  a  place  in  the  city  of  Liverpool  to 
which  the  publio  have  access,  and  notice  of  his 
intention  to  hold  such  meeting  was  given  by  the 
appellant  to  the  Liverpool  police  about  6.30  the 
same  evening,  and  a  large  crowd  numbering 
6000  people  assembled  in  front  of  St  George's 
Hall,  and  when  the  appellant  appeared  on  the 
scene  a  number  of  his  opponents,  who  were 
waiting  for  him,  made  a  rush  for  him,  and  a  free 
fight  ensued  between  his  supporters  and  his 
opponents.  A  number  of  police  who  had  been 
taken  there  in  anticipation  of  a  breach  of  the 
peace  occurring  were  all  called  up  to  protect  him 
and  take  him  away,  and  this  was  done,  and  he 
was  escorted  from  St.  George's  Hall  to  the  Central 
Station.  On  the  way  to  the  station  the  majority 
of  the  crowd  followed,  and  there  were  many  ugrj 
rushes  by  them  to  get  at  the  appellant,  and  many 
of  the  police  were  assaulted  and  knocked  down 
in  the  streets.    The  appellant  did  not  himself 
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-commit  any  breach  of  the  peace  at  this  meeting, 
nor  did  he  threaten  to  do  so  or  incite  any  other 
person  or  persona  to  do  so. 

The  appellant  was  the  same  person  whose 
meetings  and  addresses  in  connection  with  his 
**  crusade  "  have  on  several  other  occasions  caused 
tfee  police  of  the  city  of  Liverpool  to  make  special 
provisions  to  prevent  a  disturbance  in  the  public 
streets  of  the  city. 

The  appellant  stated  in  court,  on  the  hearing  of 
a  summons  heard  before  the  present  information 
and  complaint,  that  he  intended  to  hold  similar 
meetings  to  those  above  mentioned  in  the  future, 
and  the  respondent  deposed  that,  if  such  meetings 
were  held,  he  (the  respondent)  had  no  doubt  what- 
ever it  would  lead  to  a  breach  of  the  peace. 

It  was  contended  that  the  information  was  null 
and  void  inasmuch  as  it  did  not  allege  that  the 
appellant  had  been  guilty  of  any  offenoe,  and  that 
toe  magistrate  had  no  jurisdiction  to  make  any 
order  against  him ;  and,  further,  that  such  an  order 
could  only  be  made  in  respect  of  anticipated 
breaches  of  the  peace  against  a  person  who  has 
himself  either  been  guilty  of  a  breach  of  the 
peace  or  in  regard  to  whom  there  is  sufficient 
lesson  to  believe  that  he  will  be  guilty  of  a  breach 
of  the  peace  towards  some  particular  person  or 
persons  and  on  the  information  of  such  person  or 
persons ;  and  that,  inasmuch  as  in  the  present  case 
there  was  no  suggestion  that  the  appellant  had 
ever  been  guilty  of  a  breach  of  the  peace  or  had 
ever  threatened  or  was  likely  to  be  so  guilty  or 
incite  others  to  be  so  guilty,  an  order  against  the 
appellant  was  in  excess  of  jurisdiction  and  erro- 
neous in  point  of  law. 

The  magistrate  ordered  the  appellant  to  enter 
into  a  recognisance  in  the  sum  of  1001.  with  two 
sureties  in  501.  each  to  keep  the  peace  and  be  of 
good  behaviour  during  the  twelve  months  then  next 
ensuing,  and  in  default  to  be  imprisoned  for  two 
months  unless  he  entered  into  such  recognisance. 

F.  E.  Smith  for  the  appellant. — The  foundation 
of  the  jurisdiction  to  bind  over  is  to  be  found  in 
34  Edw.  3,  c.  1.  I  submit  that  the  magistrate 
here  had  no  authority  to  do  what  he  has  done. 
In  Beg,  v.  Justices  of  Londonderry  (28  L.  Rep.  Ir.) 
Mr  Justice  O'Brien,  at  p.  450,  says :  "  The  whole 
question  to  my  mind  is  comprehended  in  the  pro- 
position, can  a  person  be  bound  to  good  behaviour 
without  being  guilty  of  misbehaviour ;  or  can  the 
had  conduct  of  another  person  make  that  wrong 
which  is  otherwise  innocent  P  I  hold,  if  such  a 
proposition  requires  to  be  stated,  that  without 
misconduct  no  person  by  the  law  of  England  can 
be  subjected  to  restraint  any  more  than  to  punish- 
ment" In  Beatty  v.  GiUbank*  (47  L.  T.  Rep. 
194;  15  Cox  C.  0.  138;  9  Q.  B.  Div.  308)  it  was 
laid  down  by  Field  and  Gave,  J  J.  that  knowledge 
bv  persons  peaceably  assembling  for  a  lawful 
object  that  their  assembling  will  be  forcibly 
opposed  by  other  persons,  under  circumstances 
likely  to  lead  to  a  breach  of  the  peace  on  the  part 
of  such  other  persons,  does  not  render  suoh 
assembly  unlawful.  That,  I  submit,  applies  to 
this  case.  The  whole  of  these  disturbances  were 
-caused  by  the  persons  who  tried  to  break  up  my 
cheat's  meetings,  which  were  quite  lawful  assem- 
blies.    He  also  referred  to 

CtKeOy  v.  Harvey,  14  L.  Bep.  Ir.  105 ; 

Dioey  on  the  Law  of  the  Constitution,  3rd  edit., 

obap.  7,  and  Appendix,  note  4,  p.  419. 
Mao.  Gas.— Vol.  XX. 


Pickford,  K.C.  (Maxwell  with  him)  for  the 
respondent — There  was  ample  jurisdiction  and 
justification  for  doing  what  the  magistrate  did 
here  when  the  whole  of  the  facts  are  considered. 
The  conduct  of  the  appellant  was  wrongful  in 
using  the  language  he  did  and  in  holding  a  meet- 
ing in  the  highway  contrary  to  the  local  Liver- 
pool Act.  With  regard  to  finding  sureties  for 
good  behaviour,  in  the  course  of  his  judgment  in 
Meg.  v.  Justices  of  Cork  (15  Cox  C.  (J.  78)  May, 
G.J.  says,  at  p.  83 :  "  Upon  an  elementary  matter 
of  this  nature  it  is,  I  think,  abundantly  sufficient 
to  refer  to  Blaokstone,  who  discusses  the  subject 
in  the  4th  book  and  chapter  18  of  the  old  editions 
4  Preventive  justice,'  he  there  tells  us, '  consists  in 
obliging  those  persons  whom  there  is  probable 
ground  to  suspect  of  future  misbehaviour  to 
stipulate  with  and  to  give  full  assurance  to  the 
public  that  such  offenoe  as  is  apprehended  shall 
not  happen  by  finding  pledges  or  securities  for 
keeping  the  peace  or  for  their  good  behaviour/ 
This  requisition  of  sureties  must  be  understood 
rather  as  a  caution  against  the  repetition  of  the 
offenoe  than  any  immediate  pain  or  punishment. 
This  caution  is  suoh  as  is  intended  merely  for 

Erevention  without  any  crime  actually  committed 
y  the  party,  but  arising  only  from  a  probable 
suspicion  that  some  crime  is  intended  or  likely  to 
happen.  .  .  .*'  The  information  discloses 
grounds  for  binding  over,  but,  even  if  it  does  not, 
it  does  not  matter,  as  further  evidence  can  be 
given.  In  Ex  parte  Davis  (24  L.  T.  Bep.  547)  it 
was  held  that  even  where  the  justices  had  dis- 
missed a  summons  for  assault  they  were  legally 
justified  in  requiring  a  recognisance  to  keep  the 
peace.    He  referred  to 

Beg.  v.  Hughes,  40  L.  T.  Sep.  685 ;  14  Cox  C.  0. 
284;  4  Q.  B.  Div.  614. 

There  is  no  right  to  hold  a  meeting  in  a  public 
thoroughfare:  (seethe  summing  up  of  Gharles,  J. 
in  Reg.  v.  Graham  and  Burns,  16  Gox  G.  G.  420). 
He  also  referred  to 

Beg.  v.  Justices  of  Cork,  15  Oox  0.  C.  149. 

F.  K  Smith  in  reply. 

Lord  Alvbbstonb,  0.  J. — This  is  an  application 
by  way  of  appeal  from  an  order  of  the  Liverpool 
stipendiary  binding  over  Mr.  Wise  to  be  of  good 
behaviour.  There  is  also  in  the  binding  over  Borne 
words  against  committing  a  breach  of  the  peace, 
but  the  actual  form  is  not  material,  because  the 
words  "  to  be  of  good  behaviour  "  were  also  in  the 
recognisance.  The  case  has  been  extremely  well 
argued.  Everything  that  possibly  could  be  said 
in  favour  of  his  view  has  been  extremely  well 
pressed  upon  us  by  Mr.  Smith,  and  of  course  has 
also  been  dealt  with  by  Mr.  Pickford.  But  I  am 
of  opinion  that  there  is  no  reason  to  doubt  that 
the  magistrate  was  perfectly  justified  in  putting 
Mr.  Wise  under  recognisances.  Now,  I  do  not 
think  that  it  is  really  necessary  to  go  at  great 
length  into  the  various  authorities  that  have  been 
cited,  beyond  saying  this,  that  I  am  not  able  to 
find  any  difference  of  opinion  as  to  the  law 
which  is  to  be  applied  in  these  cases.  It  seems 
to  me  the  whole  difficulty  has  arisen  from  the 
attempts  to  apply  the  law  to  the  different  sets  of 
circumstances.  I  do  not  at  all  deny,  and  Mr. 
Smith,  I  think,  made  it  plain,  that  different  people 
may  express  very  different  opinions  as  to  what 
ought  to  have  been  the  application  of  the  law  in 
particular  cases.    For  instance,  Mr.  Smith  cited 
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to  us  and  called  to  our  attention  the  opinion  of  a 
very  learned  lawyer  and  very  great  writer,  Mr. 
Dicey,  who  expressed  an  opinion  with  reference  to 
Beatty  v.  QiUhanks  (47  L.  T.  Rep.  194;  15  Cox 
0.  C.  138 ;  9  Q.  B.  Div.  908),  and  as  I  understood 
the  passage  it  was  that  the  view  taken  by  the 
Irish  courts  was  preferable  to  that  taken  by  Field 
and  Cave,  JJ.  It  seems  to  me  that  if  Beatty  v. 
Gillbank*  (sup.)  is  really  examined,  there  is  no  law 
there  laid  down  inconsistent  with  anything  that 
has  been  stated  by  any  of  these  very  distinguished 
judges  in  Ireland,  who  have  dealt  with  this  matter, 
and  who  have  had  unusual  opportunities  for  dealing 
with  it  I  think  that  fur  this  purpose  it  is  suffi- 
cient to  cite  the  passage  from  Field,  J.'s  judgment 
in  Beatty  v.  OiUbanha  (tup.)  which  states  the  law,  in 
my  opinion,  absolutely  accurately.  He  says:  "Now 
I  entirely  concede  that  everyone  must  be  taken 
to  intend  the  natural  consequences  of  his  own 
acts,  and  it  is  clear  to  me  that  if  this  disturbance 
of  the  peace  was  the  natural  consequence  of  acts 
of  the  appellants,  they  would  be  liable,  and  the 
justices  would  have  been  right  in  binding  them 
over.  But  the  evidence  set  forth  in  the  case  does 
not  support  this  contention."  O'Brien,  C.J.  in  Beg. 
▼.  Justices  of  Londonderry  (28  L.  Bep.  Ir.  440)  said, 
at  p.  447,  this :  "  No  act  on  tbe  part  of  any  person 
was  proved  to  show  that  it  was  reasonably  pro- 
bable that  the  conduct  of  the  defendants  would, 
on  the  day  in  question,  have  provoked  a  breach 
of  the  peace."  Now,  I  think  it  is  important  just 
to  emphasise  that  enunciation  of  the  necessary 
test,  because  it  has  been  pressed  upon  us  by  Mr. 
Smith  that  if  the  appellant,  Mr.  Wise,  did  not 
intend  to  act  unlawfully  himself  or  to  induce 
other  persons  to  act  unlawfully,  the  fact  that  his 
words  might  have  led  people  so  to  act  would  not 
be  sufficient.  Then  as  to  the  two  cases  of  Beg.  v. 
Justices  of  Cork  (15  Cox  C.  C.  78,  149).  I  would 
refer  to  the  passage  in  the  judgment  of  May,  C.J., 
which  was  read  by  Mr.  Piokford,  at  pp.  83  and  84. 
I  will  not  read  the  whole  passage,  .although  I 
think  it  is  all-important,  where  he  commences  with 
the  citation  of  Blackstone.  He  says :  "  This  requi- 
sition of  sureties  must  be  understood  rather  as  a 
caution  against  the  repetition  of  the  offence  than 
any  immediate  pain  or  punishment.  This  caution 
is  such  as  is  intended  merely  for  prevention  with- 
out any  crime  actually  committed  by  the  party, 
but  arising  only  from  a  probable  suspicion  that 
some  crime  is  intended  or  likely  to  happen,  and 
consequently  it  is  not  meant  as  any  degree  of 

Sunishment,  unless  perhaps  for  a  man's  lmpru- 
ence  in  giving  just  ground  for  apprehension." 
Then  in  the  second  case  of  Beg.  v.  Justices  of  Cork, 
(15  Cox  C.  0.  149)  there  is  the  judgment  of  a 
very  learned  Irish  judge,  Fitzgerald,  J.,  in  which 
he  savs,  at  p.  155,  after  referring  to  the  autho- 
rities : "  Without  citing  further  authority  we  may 
assume  that  where  it  shall  be  made  reasonably 
to  appear  to  a  justice  of  the  peace  that  a  person 
has  incited  others  by  acts  or  language  to  a  viola- 
tion of  law  and  of  right  and  that  there  is  reasonable 
ground  to  believe  that  the  delinquent  is  likely  to 
persevere  in  that  course,  such  justice  has  autho- 
rity by  law,  in  the  execution  of  preventive  justice, 
to  provide  for  the  public  security  l»y  requiring  the 
individual  to  give  sureties  for  good  behaviour, 
and  in  default  commit  him  to  prison."  Now, 
I  have  referred  to  these  oases  not  for  the  purpose 
of  endeavouring  to  deduce  from  them  any  new 
rule  of  law,  but  to  point  out  that  in  a  number  of 


oases  and  before  different  judges  the  rule  bar 
been  expressed  substantially  in  the  same  way, 
only,  of  course,  different  language  being  used  by 
the  different  men  using  it.  All  lay  down  what  1 
may  call  the  essential  condition  that  there  must 
be  an  act  of  the  defendant,  the  natural  conse- 
quence of  which  would  be  likely  to  produce  an 
unlawful  act,  if  it  is  not  an  unlawful  act  in  the- 
man  himself.  Now,  I  think  this  case  could  really 
be  put  higher,  but  I  have  dealt  with  the  matter 
altogether,  and  with  everything  in  favour  of  what 
Mr.  Smith  has  said.  Now,  there  is  in  this  case, 
in  mv  opinion,  an  all-important  statute— that  is, 
the  local  Act,  the  Liverpool  Improvement  Act 
1842 — which  provides  that  any  person  who  uses 
anv  threatening  or  abusive  or  insulting  words  or 
behaviour  with  intent  to  provoke  a  breach  of  the 
peace— which  is  not  this  case  —  or  whereby  a 
breach  of  the  peace  may  be  occasioned  may  be 
summoned  before  the  local  magistrates  and  may 
be  fined.  Mr.  Smith  ingeniously  argued  that 
that  was  to  have  a  very  limited  scope,  and  was 
meant  to  prevent  persons  in  the  streets  of  Liver- 
pool whose  language  might  be  less  choice  than  it 
ought  to  be  using  it  with  impunity.  I  cannot 
think  that  was  the  scope  of  the  legislation, 
although  it  may  have  been  one  of  the  evils  which 
were  aimed  at.  But  we  have  here  a  distinct 
finding  of  fact  and  an  allegation  in  the  informa- 
tion that  Mr.  Wise  had  held  a  number  of 
meetings  in  the  public  streets  to  such  an 
extent  that  those  highways  were  blocked 
by  crowds  of  thousands  of  neople,  and  that 
very  serious  contests  and  breaches  of  the 
peace  had  arisen ;  and  we  have,  in  addition,  the 
further  finding  that  the  appellant  himself  used, 
with  respect  to  a  large  body  of  people  of  a  different 
religion  to  himself,  language  that  the  magistrate 
has  said  to  be  of  a  most  insulting  character,  and 
to  have  challenged  anyone  of  them  to  get  up  and 
deny  his  remarks.  It  seems  to  me  that  the 
magistrate  was  only  discharging  his  duty  in 
having  regard  to  and  making  himself  acquainted 
with  the  character  of  the  population  over  whom 
he  has  to  execute  and  administer  justice,  and,  if  it 
is  known  that  there  are  in  any  particular  town— 
as  appears  from  this  case  and  is  well  known— a 
large  body  of  any  particular  religion,  the  fact  that 
a  man  has  used  insulting  language  in  the  public 
street  towards  that  body  of  persons,  it  is  a  circum- 
stance that  he  must  take  into  consideration  when  he 
is  considering  the  natural  consequences  of  the  acts. 
Then,  in  addition  to  that  and  preparatory  to  a 
meeting,  the  appellant  was  proved  to  have  stated 
that  he  had  received  a  letter  informing  him  that 
the  Catholics  were  going  to  bring  sticks,  and 
then  he  added  that  he  told  his  supporters  that 
police  had  refused  to  give  him  protection  and 
so  he  looked  to  them  for  protection.  No  reason- 
able man,  looking  at  those  facts,  can  have  doubt 
that  the  police  and  the  magistrate  came  to  the 
right  conclusion  when  they  thought  that  the 
result  of  these  continued  meetings,  with  increasing 
crowds  and  insulting  language  being  used  to  a 
larger  body  of  persons  who  might  be  present,  and 
with  an  invitation  that  he  should  be  protected  by 
his  own  supporters,  went  very  far  indeed  to  incite 
the  people  at  any  rate  to  use  language  and  to 
so  behave  as  to  occasion  a  breach  of  the 
peace.  I  think  it  may  be  true  that,  if  this  case 
was  to  be  considered  with  reference  to  any  one  of 
the   threats  or  illegalities  that  it  is  suggested 
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Mr.  Wise  had  committed,  further  evidence  might 
hare  been  necessary,  hot,  in  my  opinion,  there  wai 
abundant  evidence  on  this  information  to  show 
that  in  the  public  street  Mr.  Wise  had  been  guilty 
of  language  which  had  caused  an  obstruction, 
which  was  abusive,  and  which  did  tend  to  bring 
about  a  breach  of  the  peace,  and  that  he  threatened 
and  intended  to  be  guilty  of  doing  similar  acts 
in  another  place.  The  fact  that  he  had  promised 
not  to  hold  a  meeting  at  one  place,  but  had  held 
it  within  half  a  mile  or  a  quarter  of  a  mile  of  the 
spot  on  the  same  day,  shows,  at  any  rate,  that  the 
magistrate  was  justified  in  taking  precautions 
against  him.  But  I  further  think  that  there  was 
quite  sufficient  on  the  information  to  justify  the 
magistrate  in  hearing  this  evidence,  and  any 
omission  in  the  actual  language  of  the  informa- 
tion, although  it  alleges  obstruction  upon  the 
highways,  meetings  upon  the  highway,  and 
fear  of  a  breach  of  the  peace,  would  be  amply 
cured  by  the  evidence  that  was  given.  It  is  a 
case  in  which  the  magistrate  heard  the  informa- 
tion and  in  which  Mr.  Wise  was  represented  by  a 
solicitor  and  elected  to  call  no  evidence,  and, 
instead  of  being  punished,  he  was  properly  bound 
over,  in  my  opinion,  in  the  recognisance  that  he 
was  ordered  to  give,  and  I  am  entirely  of  opinion 
that  the  magistrate  acted  within  his  jurisdiction 
and  perfectly  rightly,  and  that  the  point  of  law 
raised  in  this  case  cannot  be  held  to  be  good. 
The  appeal  must  be  dismissed. 

Dabling,  J. — I  am  of  the  same  opinion.  I 
think  it  necessary  to  summarise  shortly  what  the 
facte  were  here  which  the  magistrate  had  before 
him.  We  begin  with  the  knowledge  afforded  by 
Mr.  Wise  himself  that  he  called  himself  a 
44 crusader"  who  was  going  to  preach  a  Pro- 
testant crusade.  In  order  to  do  that,  he  supplied 
himself  with  a  crucifix  which  he  waved  about ;  he 
hung  round  his  neck  a  lot  of  beads  which 
obviously  were  designed  to  represent  the  rosaries 
used  by  Roman  Catholics,  and,  got  up  in  this 
may,  he  confessedly  made  use  of  a  number  of 
expressions  most  insulting  to  the  faith  of  the 
Roman  Catholic  population  among  whom  he  went. 
There  had  been  disturbance  and  riots  caused 
by  this  conduct  of  his  before,  and  the  magis- 
trate has  found  that  the  language  which  he  used 
was  provocative,  and  that  this  kind  of  language 
was  likely  to  occur  again.  Large  crowds  had 
assembled  in  the  streets,  and  the  people  only 
were  prevented  from  creating  a  serious  riot  by 
the  intervention  of  the  police.  Now,  was  that 
the  natural  consequence  of  all  these  doings  P 
Was  not  that  exactly  what  has  happened  over 
and  over  again,  and  what  has  given  rise  to  every 
one  of  the  cases  that  have  been  cited  before  us, 
both  the  Irish  cases  and  Beatty  v.  QiUbanks 
(tup.) — namely,  that  they  have  arisen  out  of 
precisely  this  kind  of  conduct  on  the  part  of  a 
person  calling  himself  of  one  religion,  and  out- 
raging the  religion  of  another.  I  do  not  care  to 
use  language  of  my  own  to  say  what  kind  of 
person  the  evidence  shows  Mr.  Wise  to  have 
teen.  I  am  content  to  use  the  language  of  Butler 
when  he  says  : 

One  of  that  band 
Of  errant  saints,  whom  all  men  grant 
To  be  the  true  Church  militant ; 
A  sect  whose  ohief  devotion  lies 
In  odd,  perverse  antipathies. 
Now,  as  I  say,  the  natural  consequence  of  this 


conduct  has  been  to  create  the  riots  that  have 
given  rise  to  these  cases.  Mr.  Smith  says  the 
natural  consequence  ought  to  mean  the  legal 
consequence ;  but  I  do  not  think  so  at  all.  The 
natural  consequences  are  illegal  acts,  and  I  think 
that  those  illegal  acts  are  the  natural  product  of 
the  eloquence  of  this  crusader,  and  that  from 
these  acts  circumstances  have  arisen  which  jus- 
tified the  magistrate  in  binding  him  over  to  be  of 
behaviour.    In  one  of  the  oases  that  have 


cited — Beg.  v.  Justices  of  Londonderry  (sup.) 
— in  which  the  law  is  laid  down,  O'Brien,  C. J. 
says :  "  Now,  I  wish  to  make  the  ground  of  my 
judgment  clear,  and  carefully  to  guard  against 
being  misunderstood.  I  am  perfectly  satisfied 
that  the  magistrates  did  not  make  the  order 
which  is  impugned,  by  reason  of  there  having  been 
or  there  being  likely  to  be  any  obstruction  of  the 
highway,  and  that  the  true  view  of  what  took  place 
is  that  the  defendants  were  bound  over  in  respect 
of  an  apprehended  breach  of  the  peace,  and,  in 
my  opinion,  there  was  no  evidence  to  warrant 
that  apprehension."  It  is  clear  that  if  there 
had  been  evidence  to  warrant  that  apprehension, 
the  Chief  Justice  wouldliave  held  the  magistrates' 
decision  in  that  case  to  be  right.  It  is  said  that 
the  case  of  Beatty  v.  QiUbanks  (sup.),  which  was 
decided  in  the  English  Court  of  Queen's  Bench,  is 
in  conflict  with  that  decision  of  the  Chief  Justice 
of  Ireland,  who  had  authority  for  what  he  said. 
I  am  not  sure  that  it  is,  and  I  am  inclined  to 
think  that,  having  regard  to  the  passage  which 
my  Lord  read  from  the  judgment  of  Field,  J., 
the  whole  thing  is  a  question  of  evidence  upon 
the  facts.  Bowever,  I  do  not  hesitate  to  say 
that,  if  there  be  a  conflict  between  that  case  of 
Beg.  v.  Justices  of  Londonderry  and  Beatty  v. 
QiUbanks,  I  prefer  the  law  as  laid  down  in  Beg  v. 
Justices  of  Londonderry.  I  think  that  that  is  a 
right  statement  of  the  law,  and,  if  it  be,  it  is 
perfectly  ample,  even  without  the  question  of  the 
local  Act  of  Parliament  to  which  my  Lord  has 
referred,  to  warrant  the  stipendiary  magistrate  in 
coming  to  the  conclusion  to  which  he  did  in  this 
particular  case.  I  therefore  think  that  his  order 
was  right. 

Chan nsll,  J. — I  entirely  agree  in  the  judg- 
ments which  have  been  given,  and  I  think  it  is 
not  necessary  to  add  anything  but  a  very  few 
words.  I  quite  agree  with  Mr.  Smith's  pro- 
position that  the  law  does  not,  as  a  rule,  regard 
an  illegal  act  as  being  the  natural  consequence 
of  any  temptation  which  may  be  held  out  to 
commit  it.  For  instance,  a  person  who  exposes 
his  goods  outside  his  shop  is  often  said  to  tempt 
people  to  steal,  but  it  could  not  be  said  that  that 
is  the  natural  consequence  of  it.  The  House  of 
Lords  has  recently  held,  with  reference  even  to 
leaving  a  blank  space  in  a  cheque,  which  can 
easily  be  filled  up  by  adding  to  the  amount, 
that  it  is  not  the  natural  consequence  that  it 
has  led  to  somebody  committing  a  forgery  in 
writing  the  further  amount  in  the  cheque. 
Those  propositions  were,  of  course,  quite  correct, 
and  really  familiar,  but  I  think  that  these  cases 
show  that  the  law  does  regard  the  infirmity  of 
human  temperament  to  suoh  an  extent  as  to 
consider  that  a  breach  of  the  peace,  although 
an  illegal  act,  is  the  natural  consequence 
of  insulting  language  or  matters  of  that 
kind.  Possibly  it  is  an  exception  to  the  rule 
which  Mr.   Smith  pointed  out,   but  it  is  quite 
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clearly  made  out  by  the  cases.  I  therefore  think 
the  learned  stipendiary  was  right,  and  that  the 
appeal  should  be  dismissed. 

Judgment  accordingly. 

Solicitors:  Field,  Boscoe,  and  Co.,  tor  Miller, 
Peel,  Hughes,  and  Rutherford,  Liverpool;  F. 
Venn  and  Co.,  for  Pickmere,  Lirerpool. 


Thursday,  Nov.  21, 1901. 

Before  Lord  Alvbbstonb,  C.J.,  Dablino  and 
Chjlnnell,  JJ.) 

Smith  (app.)  v.  Wisdin  and  others  (Justices 
of  Sussex)  and  another  (reeps.).  (a) 

Adulteration  of  food — Sale  "to  prejudice  of  .pur- 
chaser " — No  evidence  of  inferiority  of  article 
sold — Addition  of  glucose  to  marmalade—Offence 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict  c.  63),  s.  6. 

To  a  person  who  ashed  for  a  pot  of  marmalade  a 
grocer  sold  a  pot  of  marmalade  which  was  found 
to  contain  13  per  cent,  of  starch  glucose.  The 
glucose  consisted  of  sugar,  a  gummy  substance 
which  had  no  sweetening  property  and  water. 
There  was  no  legal  standard  for  the  making  of 
marmalade,  and  manufacturers  used  various 
recipes,  and  for  many  years  glucose  had  been 
used  by  many,  though  not  by  all,  manufacturers 
in  the  making  of  it.  The  glucose  to  the  extent 
used  was  not  injurious  to  health,  and  it  prevented 
the  marmalade  from  crystallising  and  had  a 
tendency  to  prevent  mildewing  and  fermenting. 

Held,  that  there  was  no  evidence  that  the  article 
supplied  was  inferior  to  the  article  demanded  or 
was  adulterated,  and  no  evidence,  therefore,  that 
the  sale  was  a  sale  to  the  prejudice  of  the  pur- 
chaser within  the  meaning  of  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875. 

Case  stated  by  the  Court  of  Quarter  Sessions 
for  the  western  division  of  the  county  of  Sussex 
on  the  hearing  of  an  appeal  at  Horsham  on  the 
12th  April  1901. 

The  appellant,  George  Smith,  appealed  to  the 
quarter  sessions  against  a  conviction  of  the  court 
of  summary  jurisdiction  held  at  Worthing 
whereby  the  appellant  was  convicted  for  selling 
to  the  prejudice  of  the  purchaser,  contrary  to  the 
provisions  of  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  a  pot  of  marmalade  which 
was  not  of  the  nature,  substance,  and  quality 
demanded,  and  was  ordered  to  pay  the  sum  of  It. 
and  12s.  costs. 

The  Court  of  Quarter  Sessions  confirmed  the 
conviction  with  costs,  and  at  the  request  of  the 
appellant  stated  this  case  for  the  opinion  of  the 
court. 

The  appellant  was  a  retail  grocer  carrying  on 
his  business  at  Worthing,  and  on  the  7th  Feb. 
1901  an  inspector  under  the  Sale  of  Food  and 
Drugs  Act  1875,  in  answer  to  his  application  for  a 
21b.  pot  of  marmalade,  was  served  on  behalf  of  the 
appellant  with  a  pot  of  marmalade  which  bore  a 
red  label,  which  so  far  as  is  important  was  as 
follows : — 

Crosse  sod  Blaokwell's  purs  orange  marmalade,  manu- 
factured entirely  from  Seville  oranges  and  warranted 
pure. 

(a)  Reported  by  W.  W.  Or&,  B«q.,  B»rriater-at-Law. 


No  indication  beyond  the  label  was  given  to  the> 
purchaser  as  to  the  composition  of  the  marma- 

The  purchase  of  the  pot  of  marmalade  was 
made  in  consequence  of  a  circular  issued  by  the 
Local  Government  Board,  and  received  by  the 
chief  constable  of  West  Sussex.  This  letter  was 
as  f ollow8 : 

I  am  direoted  by  the  Local  Government  Board  to 
inform  the  oonnoil  they  have  had  under  consideration 
the  statements  which  have  been  made  relative  to  illness 
in  different  parts  of  the  country  alleged  to  be  caused  by 
the  drinking  of  beer  oontaining  arsenic.  The  presumes 
of  arsenic  is  said  to  have  been  due  to  the  breirms;  of  tin 
beer  with  glucose  or  other  substitute*  for  sugar  prepared 
with  commercial  sulphurio  add  in  which  arsenic  was 
accidentally  present.  Without  expressing  any  opinion 
on  this  question,  but  with  a  view  of  pointing  out  a 
means  of  discovering  whether  any  risk  is  likely  to  arise 
in  the  district  from  the  use  of  beer  oontaining  injurious 
ingredients,  the  board  direct  me  to  draw  attention  to  the 
powers  which  the  oonnoil  possess  under  the  Sale  of  Food 
and  Drugs  Acts  of  purchasing  and  submitting  samples 
of  beer  for  analysis  by  the  public  analyst,  and  to  recom- 
mend that  samples  should  be  taken  forthwith.  I  am  at 
the  same  time  to  state  that  glucose  and  other  sugar  sub* 
stitutes  are  used  not  only  in  the  brewing  of  beer,  but  also 
in  the  making  of  jams,  syrups,  sweets,  and  similar 
articles  of  food,  and  the  board  suggest  for  the  consider** 
tkm  of  the  oounoil  whether  it  would  not  be  well  that 
samples  of  some  or  all  of  suoh  articles  which  are  on  sals 
in  the  district  should  be  purchased  and  submitted  to  the 
public  analyst  for  analysis. 

The  conviction  of  the  appellant  by  the  justices 
at  Worthing  on  the  6th  March  was  for  unlawfully 
selling  to  the  prejudice  of  the  purchaser  a  certain 
article  of  food — to  wit,  marmalade,  which  was 
adulterated  with  13  percent,  of  starch  glucose* 
and  was  not  of  the  nature,  substance,  and  quality 
demanded  by  the  purchaser,  contrary  to  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875,  and  the 
appellant  was  convicted  of  the  offence  and  fined  as 
aforesaid. 

The  analyst,  on  the  15th  Feb.  1901,  certified 
that  the  sample  of  marmalade  contained  the  parts 
as  under,  or  the  percentages  of  foreign  ingre- 
dients as  under— namely,  starch  glucose,  13  per 
cent. ;  and  he  added  that  the  sample  was  free  from 
arsenic,  from  salicylic  acid,  and  fruit  other  than 
orange. 

It  was  proved  before  the  Court  of  Quarter 
Sessions  that  starch  glucose  is  composed  of  40  per 
cent,  of  dextrose,  40  per  cent,  of  dextrine,  and  20 
per  cent,  of  water :  that  dextrose  is  sugar  to  all 
intents  and  purposes ;  that  dextrine  is  a  gummy 
substance,  and  has  not  any  sweetening  property 
whatsoever,  and  is  a  substance  largely  used  for 
the  gumming  of  labels  and  other  similar  purposes ; 
that  glucose,  though  classed  as  a  sugar  for  purposes 
of  taxation,  was  not  a  sugar  as  understood  by  the 
general  public. 

It  was  proved  that  glucose  had  been  used  in  the 
manufacture  of  marmalade  for  a  period  which 
commenced  fifteen  years  before  the  date  of  this 
case  by  a  large  number  of  manufacturers,  but 
was  not  so  used  by  all  and  never  had  been  used 
by  all;  that  there  was  a  general  and  common 
understanding  that  marmalade  was  a  preserve 
composed  of  fruit  boiled  with  cane  or  beet  sugar, 
but  that  there  was  no  legal  standard  for  making 
of  marmalade,  and  that  manufacturers  varied  in 
the  recipes  they  used ;  that  the  use  of  glucose  to 
the  extent  contained  in  the  analysed  article  was 
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not  injurious  to  health;  and  that  the  nee  of 
glucose  prevented  the  marmalade  from  crystal- 
lising, and  had  a  tendency  to  prevent  mildewing 
and  fermenting. 

It  was  contended  by  the  appellant:  (1)  That 
the  sale  was  not  to  the  prejudice  of  the  purchaser 
within  the  meaning  of  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875;  (2)  that  as  there  is  no 
standard  for  making  of  marmalade  the  addition 
of  starch  glucose  was  not  an  offence  under  the 
Act ;  (3)  that  upon  the  facts  proved  there  was  no 
evidence  to  sustain  the  conviction. 

The  court  found :  (1)  That  in  asking  for  orange 
marmalade  the  purchaser  desired  to  buy  a  sub- 
stance composed  of  oranges  cooked  or  preserved 
with  cane  or  beet  sugar,  and  had  not  consented  to 
be  served  with  a  preserve  to  which  starch  glucose 
was  added ;  (2)  that  the  sale  of  the  article  which 
contained  13  per  cent,  of  starch  glucose  was  a 
sale  to  the  prejudice  of  the  purchaser;  and  (3) 
was  a  sale  of  an  article  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded,  and 
they  affirmed  the  conviction  and  dismissed  the 
appeal 

The  question  for  the  court  was  whether  the 
Court  of  Quarter  Sessions  was  right  upon  the 
facts  proved  before  it  in  dismissing  the  appeal. 

If  the  court  should  be  of  opinion  that  the  judg- 
ment of  the  Court  of  Quarter  Sessions  was 
correct,  then  the  order  of  that  court  dismissing 
the  appeal  with  costs  was  to  stand. 

If  the  court  should  be  of  opinion  that  the 
judgment  of  the  Court  of  Quarter  Sessions  was 
wrong,  then  the  case  was  to  be  remitted  to  the 
court  to  enter  judgment,  allowing  the  appeal  with 
costs. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict  c.  63)  provides : 

Seek  6.  No  person  shall  sell  to  the  prejudioe  of  the 
purchaser  say  artioe  of  food  or  any  drag  which  is  not  of 
the  nature,  substance,  and  quality,  of  the  article  de- 
manded by  enoh  purchaser,  under  a  penalty  not  exceed- 
ing twenty  pounds ;  provided  that  an  offence  shall  not 
be  deemed  to  be  committed  under  this  section  in  the 
following  oases — that  is  to  say,  (1)  Where  any  matter 
or  ingredient  not  injurious  to  health  has  been  added  to 
the  food  or  drug,  beoanee  the  same  is  required  for  the 
production  or  preparation  thereof  as  an  article  of  com- 
mtros,  in  a  state  fit  for  carriage  or  consumption,  and  not 
fraudulently  to  increase  the  bulk,  weight,  or  measure  of 
the  food  or  drug,  or  oonoeal  the  inferior  quality  thereof. 

Bouefield,  K.C.  {Morion  Smith  with  him)  for 
the  appellant. — The  case  raises  an  entirely  new 
point  on  the  construction  of  sect.  6.  It  does  not 
oome  within  the  section  at  all ;  but  if  it  does — it 
comes  within  the  exemption  in  the  1st  sub-section. 
To  come  within  the  section,  it  must  be  a  sale  to 
the  prejudice  of  the  purchaser,  and  it  must  also 
be  a  sale  of  an  article  which  is  not  of  the  nature, 
rabstance,  and  quality  of  the  article  demanded. 
It  is  not  the  mere  selling  of  a  different  article, 
but  the  selling  of  an  inferior  and  worse  article 
that  is  aimed  at  in  sect.  6.  There  must  be  a 
different  article  and  a  worse  article,  and  the  pur- 
chaser must  be  prejudiced  by  the  sale.  Here  the 
purchaser  could  not  be  prejudiced  by  the  sale, 
because  he  got  an  article  which,  upon  the  find- 
ings, was  a  better  article  than  he  asked  for, 
*•  it  was  found  that  the  use  of  the  glucose 
prevented  the  marmalade  from  crystallising. 
[Lord  Alybbstonb,  O.J.  referred  to  Hoyle  v. 
Eitehman  (40  L.  T.  Rep.  252 ;  4  Q.  B.  Div.  233) 


and  Sandys  v.  Markham  (41  J.  P.  52).]  A  case  of 
this  kind  is  not  within  the  scope  of  the  section  at 
all,  as  there  is  here  a  thing  made  according  to- 
recipe8  as  to  which  there  is  no  definite  standard 
either  as  to  ingredient  or  as  to  proportion,  and  in 
such  oases  to  support  a  conviction  there  must  be 
introduced  something  injurious  to  health,  as  in  the 
case  of  the  arsenic  in  beer  {Ootdder  v.  Rook,  ante, 
p.  237 ;  84  L.  T.  Rep.  719 ;  (1901)  2  Q.  B.  290).  If 
the  decision  of  the  justices  in  the  present  case  is 
correct,  then  in  that  case  it  would  not  have  been 
necessary  to  go  into  the  question  as  to  the 
arsenic ;  it  would  have  been  sufficient  for  a  con- 
viction to  prove  the  presence  of  glucose.  The 
oases  where  convictions  under  sect  6  have  been 
obtained  on  mixed  articles,  are  cases  where  there 
has  been  a  fixed  standard,  such  as  the  tincture  of 
opium  case  (White  v.  By  water,  19  Q.  B.  Div.  582) 
and  the  mercury  ointment  case  (Dickine  v.  Bander* 
eon,  ante,  p.  133 ;  84  L.  T.  Rep.  204 ;  (1901)  1  Q.  B. 
437),  or  where  something  injurious  to  health  has- 
been  added,  as  in  the  oases  as  to  arsenic  in  beer. 
Here  there  are  express  findings  that  the  use  of  the 
glucose  was  not  injurious  to  health  and  that  there 
was  no  legal  standard.  The  glucose  was  added  to 
make  it  fit  for  consumption  as  an  article  of 
commerce,  and  therefore,  even  if  it  comes  within 
sect.  6  at  all,  it  comes  under  the  exemption  in 
sub-sect  1.  The  court  is  not  bound  by  the  find- 
ings of  the  justices  at  the  end  of  the  case ;  these 
findings  are  really  inferences  from  the  facts 
which  are  previously  found,  and  the  court  is 
entitled  to  draw  inferences  from  the  facts.  The 
contention  for  the  respondents  would  strike  out 
of  the  section  altogether  the  words  "  to  the  preju- 
dioe of  the  purchaser." 

Boxall  for  the  respondents.— [Lord  Alybb- 
stone,  O.J. — Where  is  there  any  evidence  thai 
the  article  sold  was  inferior  P]  That  it  was 
inferior  appears  from  the  finding  of  the  justices 
that,  in  asking  for  orange  marmalade,  the  pur- 
chaser desired  to  buy  a  substance  composed  of 
oranges  cooked  with  cane  or  beet  sugar,  and  had 
not  consented  to  be  served  with  a  marmalade  to- 
which  glucose  was  added.  That  is  a  finding  of 
fact  by  the  justices  that  the  purchaser  did  not 
get  the  article  he  asked  for.  There  is  the 
previous  finding  as  to  the  glucose  that  it  ia 
really  not  sugar,  but  that  part  of  it  is  a  gummy 
substance  without  any  sweetening  property  what- 
ever. There  was  other  affirmative  evidence  aa 
to  the  inferior  quality,  but,  as  the  hearing  lasted 
a  long  time  and  many  witnesses  were  called  on 
both  sides,  it  was  found  impossible  to  set  out 
the  whole  of  the  evidence  in  the  case.  For  com- 
mercial purposes  it  mav  be  convenient  that 
glucose  should  be  used,  out  the  justices  do  not 
find  that  the  jam  is  better  for  the  consumer 
because  there  is  glucose  put  in  it.  They  find 
that  it  does  not  crystallise  or  ferment,  which 
may  be  very  important  for  the  vendor.  The  real 
answer  is  to  be  found  in  sect.  8,  because,  if  read 
in  conjunction  with  sect.  6,  it  precisely  meeta 
this  case.  Under  sect.  8  the  vendor  could  have 
protected  himself  by  giving  to  the  purchaser  a 
notice,  by  means  of  a  label,  that  the  article  waa 
mixed.  It  is  said  that  this  was  a  compound  or 
mixed  article  for  the  making  of  which  no  fixed 
standard  is  known,  and  that  therefore  there  ought 
not  to  be  a  conviction.  In  such  a  case  the  ques- 
tion is  entirely  one  of  fact  for  the  justices  (per 
Mellor  and  Lush,  JJ.  in  Webb  v.  Kmytit,  36  L.  T. 
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Rep.  791;  2  Q.  B.  Div.  530);  so,  in  Goulder  t. 
Booh  (ubi  sup.),  Lord  Alverstone,  O.J.  says :  "  It 
is  for  the  magistrates  in  each  case  to  find  whether 
in  fact  the  article  supplied  is  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded." 
Here,  after  prolonged  inquiry,  they  hare  so  found. 
In  the  next  place,  the  sale  was  to  the  prejudice  of 
the  purchaser.  The  article  must  be  or  an  inferior 
quality  (Royle  v.  Hitchman,  ubi  sup.),  but  the 
justices  must  be  taken  to  have  found  that,  as 
they  have  expressly  found  that  the  sale  was  to  the 
prejudice  of  the  purchaser,  and  they  were  entitled 
to  use  their  own  Knowledge  and  experience  on  the 
matter : 

Shortt  v.  Robinson,  63  J.  P.  295 ; 

Reg.  v.  Field,  64  L.  J.  158,  M.  C. 

Upon  these  findings  of  fact  by  the  justices  the 
^conviction  ought  to  be  upheld. 

Bousfield,  K.C.,  was  not  called  upon  to  reply. 

Lord  Alvtostone,   O.J.— The  real  difficulty 
that  I   hare  had   in  this  case  has  been  as  to 
whether  we  could  deal  with  it  without  sending  it 
back  to  the  justices.    I  quite  see  the  force  of  the 
argument  properly  and  fairly   put  forward  by 
counsel  for  the  respondents,  that  upon  these  find- 
ings in  this  case  we  ought  not  to  disturb   the 
decision  of  the  justices,  but  that  we  ought  to  con- 
sider that  they  have  found  facts  which  we  cannot 
review.     This  court,   of  course,  can  only  really 
4eal  with  the  question  on  there  being  no  evidence 
on  which  the  justices  could  properly  come  to  the 
-conclusion  to  which  they  came.    1  have  had  con- 
siderable doubt  as  to  whether  we  should  be  justi- 
fied in  dealing  with  the  case  without  sending  it 
back  to  the  justices,  and  I  do  not  hesitate  to  say 
that  the  statements  in  the  case  as  affording  a 
foundation  for  the  findings  of  the  justices  are,  to 
my  mind,  wholly  unsatisfactory;   but  still  they 
have  been  found  as  facts  upon  some  evidence,  and 
I  could  not  give  the   judgment  I  am  about  to 
give  unless  I  had  come  to  the  conclusion  that 
there  was  no  evidence  on  which  the  justices  could 
properly  act  in  convicting  the  appellant.    With 
regard  to  the  question   of  what  the  purchaser 
asked  for  and  meant  to  get,  I  think  we  are  con- 
cluded by  tbe  findings  of  the  justices  upon  it.    I 
will  only  say  that  I  should  not  have  come  to  the 
same  conclusion  that  a  person,  when  he  asked  for 
"  marmalade,"  thought  he  was  going  to  get  fruit 
and  beet  or  cane  sugar.    I  think  there  are  many 
other  things  that  might  properly  be  put  in  good 
marmalade  that  a  person  asking  for  it  would  not 
know  of,  or  would  not  form  any  opinion  about. 
If  that  had  been  the  question,  I  do  not  think  we 
could  have  interfered  with  the  decision  of  the 
justices  upon  it.    But  I  think   the  justices,  in 
order  to  support  this  conviction,  must  go  further. 
There  must  be  evidence  that  the  article  supplied 
was  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded  by  the  purchaser.    That 
has  received  judicial  comment  more  than  once — 
and  I  do  not  think  that  any  doubt  has  been  thrown 
on  it — by  Lush,  J.,  as  in  the  case  of  Hoyle  v.  Hitch- 
man  {Ubi  sup.),  decided  as  far  back  as  the  year 
1879,  upon  the  same  words  as  those  in  sect.  6  of 
the  present  Act.    It  has  to  be  taken  in  this  con- 
nection that  the  difference  between  the  article 
supplied  and  that  demanded  by  the   purchaser 
must    be   to    the   prejudice    of    the    purchaser, 
and  the  article  must  be  one  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article  de- 


manded.   As  Lush,  L.  J.  (then  Lush,  J.),  said  in 
that  case,  "It  cannot  be  confined  to  pecuniary 
prejudice,  or  prejudice  arising  from  the  consump- 
tion of  unwholesome  food.    The  prejudice  is  that 
which    the   ordinary  customer  suffers — namely, 
that  which  is  suffered  by  anyone  who  pays  for 
one  thing  and  gets  another  of  inferior  quality. 
The  official  purchaser  is  to  purchase  by  way  of 
testing  whether  the  prejudice  is  suffered  by  the 
ordinary  customer,  and  he  is  prejudiced  in  the 
same  manner.    The  words  'to  the  prejudice  of 
the  purchaser '  are  necessary,  because  if  they  had 
not  been  inserted,  a  person  might  have  received  a 
superior  article  to  that  which  he  demanded  and 
paid  for,  and  yet  an  offence  would  have  been 
committed.   The  words  are  intended  to  show  that 
the  offence  is  not  simply  giving  a  different,  but 
giving  an  inferior,  thing  to  that  demanded  and 
paid  for."   I  may  say  that  that  judgment  was  not 
the  first  in  which  Lush,  J.  considered  the  matter. 
It  had  been  before  him  in  the  case  of  Sandyt  v. 
Markham  (ubi  sup.),  and  to  my  knowledge  that 
has  been  referred  to  in  more  than  one  case  as 
being  a  correct  exposition  of  the  law.    In  that 
view  of  the  matter,  what  have  the  justices  found 
here  P    I  agree  with  counsel  for  the  respondents 
that  it  is  very  difficult  to  get  out  in  the  special 
case,  and  that  you  cannot  get  out,  all  the  evidence 
given  ;    but  it  was    proved  that    glucose  had 
been  used  in  the  manufacture  of  marmalade  for 
a  period  of  fifteen  years  by  a  large  number  of 
manufacturers,  though  not  by  alL    Therefore  it 
is  plain  that  the  justices  found,  as  a  fact,  that 
this  was  an  alternative  ingredient  in  marmalade. 
They  say  there  was  a  general  and  common  under- 
standing that  marmalade  was  composed  of  fruit 
boiled  with  cane  or  beet  sugar,  but  that  there  was 
no  legal  standard  for  the  making  of  marmalade,  and 
that  manufacturers  varied  in  the  recipes  they  used. 
So  far  we  get  a  certain  thing  found — namely,  that 
there  is  no  standard,  but  that  there  is  a  frequent, 
though  not  common,  use  of  glucose  varying  the 
recipe.  Then  the  justices  find  this,  that  the  use  of 
glucose  to  the  extent  contained  in  the  analysed 
article  was  not  injurious  to  health,  that  it  pre- 
vented the  marmalade  from  crystallising,  and  had 
a  tendency  to  prevent  mildewing  and  fermenting. 
Looking  at  the  matter  fairly,  and  not  endeavour- 
ing to  construe  this  Act  so  that  it  may  be  a 
weapon  of  oppression  or  otherwise  than  a  proper 
protection  of  the  public,  what  does  that  amount 
to  P    It  amounts  to  this,  that  the  ingredient  was 
an  ingredient  which,  if  the  purchaser  knew  any- 
thing about  it,  tended  to  improve  the  article,  and 
for  this  purpose  it  must  be  taken  that  the  pur- 
chaser did  not  know  anything  about  it,  as  it  is  not 
the  case  of  a  person  purchasing  who  knew  any 
particular  recipe.    The  purchaser  got  an  article 
given  to  him  which,  if  it  was  different  at  all,  was 
different  in  the  sense  that  it  was  rather  better.    I 
perfectly  agree  that  if  we  thought  that  the  jus- 
tices had  come  to  the  conclusion  they  did  come  to 
from  general  knowledge  or  general  experience 
based  upon  their  own  knowledge  of  such  things, 
we  ought  not  to  interfere.    But  I  think  the  way 
the  justices  have  stated  this  case  shows  that  they 
must  have  desired  to  have  the  opinion  of  this 
court  as  to  whether  they  were  justified  upon  the 
facts  stated  in  coming  to  the  conclusion  they  did 
come  to.    I  base  my  judgment — and  this  is  why  I 
have  not  sent  the  case  back  to  the  justices—on  the 
ground  that  there  was  no  evidence  of  any  inferior 
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quality  in  the  article  supplied,  or  of  an y  adultera- 
tion in  the  ordinary  sense  of  the  word.  The 
appeal  must  be  allowed  and  the  conviction 
quashed. 

Daeung,  J. — I  am  of  the  same  opinion. 

Channbll,  J.-— I  am  of  the  same  opinion.  I 
should  like  to  add  that  this  court  may  draw  infer- 
ences of  fact  which  ought  to  have  been  drawn  by 
the  justices  from  the  facte  stated  and  found  by 
them,  and  in  all  probability  when  the  case  sets 
out  certain  findings  of  fact,  and  then  says  that 
the  justices  found  so  and  so  upon  these  facts, 
they  are  merely  stating  the  inferences  which  they 
drew  from  the  facts,  and  then  they  ask  us 
whether  they  are  right  in  drawing  these  infer- 
ences. Inasmuch  as  we  may  draw  the  inferences, 
I  think  we  may  draw  the  inference  that  in  this 
case  it  was  not  proved  that  the  article  was  sold 
to  the  prejudice  of  the  purchaser  in  the  sense  of 
its  being  injurious.  There  is  some  statement 
that  the  article  was  better  for  some  purposes  by 
reason  of  having  glucose  in  it,  but  there  is  no 
distinct  statement  that  it  was  worse.  There  is 
simply  a  statement  that  it  had  a  certain  amount 
of  gum  in  it  which  had  a  beneficial  effect. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Allen  and  Son. 

Solicitor  for  the  respondents,  E.  B.  Wannop, 
Chichester. 


Nov.  21  and  22, 1901. 

(Before  Lord  Alvjerstonje,  C.J.,  Dablino 

and  Channbll,  JJ.) 

Rmx  v.  Mayor,  &c.,  of  Stbpniy.  (a) 

Local  government — Abolished  office — Compensation 
to  officer — London  Government  Act  1899  (62  & 
63  Vict.  c.  14),  s.  30 — Local  Government  Act 
1888  (51  &  52  Vict  s.  41),  s.  120. 

A  local  authority  when  assessing  under  sect,  120  of 
(he  Local  Government  Act  1888  the  just  com' 
pensation  to  be  paid  to  an  officer  whose  office  has 
been  abolished  are  bound  to  exercise  their  own 
judgment  and  discretion. 

/.,  a  solicitor,  was  clerk  to  the  vestry  of  M.  E.,  and 
also  practised  at  his  profession. 

The  duties  and  powers  of  such  vestry  were  taken 
over  by  the  corporation  of  8.  under  the  London 
Government  Act  1899,  and  the  office  of  cleric  was 
abolished  under  sect.  30  of  that  Act. 

J.  applied  to  the  corporation  of  8.  for  compensa- 
tion, to  be  assessed  under  sect.  120  of  the  Local 
Government  Act  1888. 

The  corporation  applied  to  the  Treasury  for  infor- 
mation as  to  the  principle  on  which  they  com- 
pensated officers  whose  offices  were  abolished, 
when  such  officers  did  not  devote  all  their  time 
to  the  duties  of  their  offices. 

The  Treasury  replied  that  the  practice  was  to 
calculate  the  compensation  as  if  the  officers  did 
so  devote  all  their  time,  and  then  to  deduct 
25  per  cent. 

The  corporation,  without  inquiring  into  the  par- 
ticular case  and  without  exercising  their  own 
discretion  in  the  matter,  assessed  the  compensa- 
tion to  be  paid  to  J.  on  this  principle. 

Held,  that  a  mandamus  lay  aaainst  the  corpora- 
tion to  direct  them  to  consider  and  assess  the 
compensation  justly  payable  to  J. 

(«)  Beported  by  J.  Andrew  Stbahan,  Esq.,  Barrister-at-Law. 


Rule  nisi  to  show  cause  why  a  mandamus  should 
not:  be  directed  to  the  mayor  and  corporation, 
of  Stepney  ordering  them  to  assess  the  compensa- 
tion due  to  the  prosecutor  owing  to  the  abolition 
of  his  office  under  the  London  Government  Act 
1899. 

The  prosecutor  (Mr.  Jutsum)  was  a  solicitor 
who  had  filled  since  1872  the  office  of  clerk  of  the 
vestry  of  Mile  End,  an  authority  the  powers  and 
duties  of  which  had  been  transferred  to  the- 
defendants  under  the  London  Government  Act 
1899. 

While  filling  such  office  he  had  also  carried  on 
the  private  practice  of  his  profession. 

On  the  9th  Jan.  1901  the  office  of  vestry  clerk 
of  Mile  End  was  abolished  by  the  defendants 
under  the  powers  conferred  upon  them  by 
sect.  30  (1)  of  the  London  Government  Act  1899* 

The  prosecutor  thereupon  preferred  a  claim  to 
compensation  under  sect  30  (2)  of  that  Act  and 
the  different  provisions  of  earlier  Acts  thereby 
incorporated  in  the  Act. 

a  The  finance  committee  of  the  Stepney  Corpora- 
tion, to  which  the  claim  was  referred,  made 
inquiries  at  the  Treasury  as  to  the  practice  there 
as  to  assessing  compensation. 

In  reply  to  these  inquiries  it  was  stated  that 
the  practice  in  the  administration  of  sect.  120  of 
the  Local  Government  Act  1888  and  sect.  31  of 
the  Local  Government  Act  1894  was  to  calculate 
the  compensation  of  an  officer,  the  whole  of 
whose  time  had  not  been  devoted  to  his  office, 
as  though  his  whole  time  had  been  so  devoted, 
but  to  deduct  one-fourth  of  the  amount  thus 
arrived  at. 

The  finanoe  committee  reported  this  to  the 
corporation,  and  also  reported  that  they  were 
advised  that  the  corporation  were  bound  by  the 
practice  of  the  Treasury. 

The  prosecutor  contended  that  the  corporation 
were  not  so  bound,  and  that  if  they  acted  simply 
on  such  practice  they  would  not  be  carrying  out 
the  statutory  duty  imposed  upon  them  by  sect. 
120  of  the  Local  Government  Act  1888,  which  was 
to  inquire  into  all  the  circumstances  affecting 
each  particular  claim  and  assess  the  compensation 
with  regard  to  these. 

The  corporation  adopted  the  report  of  the 
finance  committee,  'and  the  compensation  was 
assessed  according  to  the  Treasury  practice. 

London  Government  Act  1899  (62  &  63  Vict. 
c.  14) : 

Sect  30  (1).  Where  the  powers  and  duties  of  any 
authority  are  transferred  by  or  under  this  Aot  to  any 
borough  council,  the  existing  offioers  of  that  authority 
shall  be  transferred  to  and  become  the  offioers  of  that 
council-  .  .  .  The  oounoil  may  abolish  the  office  of 
any  such  officer  whose  office  they  may  deem  unneces- 
sary ;  but  any  officer  .  .  .  whose  office  is  abolished 
shall  be  entitled  to  compensation  under  this  Aot.  (2) 
Sub-sections  four  and  seven  of  section  eighty -one  of  the 
Local  Government  Aot  1894  shall  apply  to  the  existing 
officers  affeoted  by  this  Aot  as  if  references  in  thoee 
sub-sections  to  the  district  oounoil  were  references  to 
the  borough  oounoil.    .    .    . 

Local  Government  Aot  1894  (56  &  57  Vict.  e. 
73) :  Sent.  84  (4)  refers  to  the  tenure  under  which 
existing  offioers  continuing  in  office  under  the 
new  authority  shall  hold  their  offices  .  .  .  (7) 
makes  sect.  120  of  the  Local  Government  Act 
1888  applicable  for  the  purpose  of  assessing  com- 
pensation to  existing  officers. 
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Local  Government  Act  1888  (51   &  52  Vict 
<C.41): 

Sect.  120  (1).  Every  existing  offloer  declared  by  this  Act 
to  be  entitled  to  compensation,  and  every  other  existing 
officer,  whether  before  mentioned  in  this  Aot  or  not,  who 
by  virtue  of  this  Aot,  or  anything  done  in  pursuance  of 
or  in  oonseqnenoe  of  tbis  Aot,  suffers  any  direct  pecu- 
niary loss  by  abolition  of  office  or  by  diminution  or  loss 
of  fees  or  salary,  shall  be  entitled  to  have  compensation 
paid  to  him  for  suoh  pecuniary  loss  by  the  county  council, 
to  whom  the  powers  of  the  authority,  whose  officer  he 
was,  are  transferred  under  this  Act,  regard  being  had  to 
the  conditions  on  which  his  appointment  was  made,  to 
the  nature  of  his  office  or  employment,  to  the  duration 
of  his  service,  to  any  additional  emoluments  which  he 
acquires  by  virtue  of  this  Aot  or  of  anything  done  in 
pursuanoe  of  or  in  oonsequenoe  of  this  Aot  and  to  the 
-emoluments  which  he  might  have  acquired  if  he  had 
not  refuted  to  accept  any  office  offered  by  any  council 
or  other  body  aotbg  under  this  Act,  and  to  all  the  other 
ciroumstanoes  of  the  case,  and  the  compensation  shall 
not  exceed  the  amount  which,  under  the  Acts  and  rules 
relating  to  Her  Majesty's  Civil  Service,  is  paid  to  a 
person  on  abolition  of  office. 

Sub- sect.  2  provides  for  the  delivery  of  a  claim 
to  the  council  oy  every  person  claiming  compensa- 
tion setting  forth  the  facts  as  to  his  salary  and 
office,  together  with  a  statutory  declaration  of  the 
truth  of  suoh  statement  of  facts. 

Sub-sect.  3  directs  the  council  to  consider  such 
statement  and  assess  the  just  compensation. 

8ub-seot.  4.  If  a  claimant  is  aggrieved  by  the  refusal 
of  the  oounty  council  to  grant  any  compensation  or  by 
the  amount  of  compensation  assessed  ...  the 
claimant  .  .  .  may  within  three  months  after  the 
decision  of  the  council  appeal  to  the  Treasury,  who 
shall  ooneider  the  case  and  determine  whether  any 
compensation  and,  if  so,  what  amount  ought  to  be 
granted  to  the  claimant,  and  suoh  determination  shall 
he  final. 

Courthope-Munroe  (Leese  with  him)  showed 
cause. — In  the  first  place,  I  submit  that  the  council 
have  no  discretion  in  the  matter.  They  are 
bound  under  sect.  120  (1)  not  to  give  more  com- 
pensation than  is  given  under  the  Acts  and  rules 
relating  to  Her  Majesty's  Civil  Service,  and  here 
they  have  given  the  maximum  the  Treasury  gives 
[Lord  Alvebstoiti,  C.J. — Can  you  refer  me  to 
the  Acts  or  rules  under  which  the  amount  of 
compensation  is  fixed  by  the  Treasury  P]  No. 
We  are  not  in  a  position  to  obtain  such  rules  if 
they  exist,  and  I  Know  of  no  Act  on  the  subject. 
We  did  all  we  could  in  the  matter.  We  inquired 
of  the  Treasury,  and  we  acted  on  the  informa- 
tion supplied,  in  the  second  place,  I  submit  that 
this  is  not  a  case  for  a  mandamus.  A  mandamus 
is  never  issued  when  there  is  an  alternative 
remedy  equally  adequate.  Here  sect.  4 provides 
an  alternative  remedy — an  appeal  to  the  Treasury. 
To  issue  a  mandamus  here  would  be  futile,  since, 
whatever  way  the  council  decide,  the  ultimate 
decision  lies  with  the  Treasury,  and  we  know 
that  they  will  decide  the  matter  as  we  have 
decided  it.  Moreover,  where  an  Aot  of  Parlia- 
ment provides  a  special  remedy  for  a  right  given 
by  it,  the  holder  of  such  right  has  no  other 
remedy.  Here  the  remedy  given  is  by  appeal  to 
the  Treasury,  and  I  submit  that  that  is  the  only 
remedy  the  prosecutor  has  : 

Peebles  v.  Oewaldtwistle  Urban  District  Council, 

76  L.  T.  Rep.  315  ;  (1897)  1  Q.  B.  884 ; 
Re  Nathan,  12  Q.  B.  Div.  461. 


Boydell  Houghton  in  support  of  the  rule.— 
As  to  the  first  point,  there  is  no  evidence  that 
there  are  any  rules  or  Acts  which  affect  the 
matter.  The  council  thought  they  were  bound 
by  the  practice  of  the  Treasury  and  followed 
it.  But  they  were  in  no  way  bound  by  it 
In  the  second  place,  there  is  no  adequate 
remedy  under  sub-sect.  4.  Before  we  appeal 
under  that  section  we  are  entitled  to  a  decision 
under  sub-sect.  1.  Our  point  is  that  the 
council  has  refused  jurisdiction;  if  so,  a  man- 
damus lies : 

Rsg.  v.  Marsham,  65  L.  T.  Sep.  778 ;  (1892)  1  Q.  B. 

871; 
Rsg.  v.  8t.  Pancras  Vestry ,  63  L.  T.  Rep.  440 ;  24 
Q.  B.  Div.  420. 

Lord  Alyb&stonb,  G.J. — A  great  many 
points  have  been  raised  in  argument  on  this  role 
which  do  not  arise  and  which  it  is  not  necessary 
for  us  to  consider,  and  we  should  be  doing  no  more 
than  repeating  what  I  think  is  very  clear  law. 
It  is  now  well  established  that  if  a  tribunal,  a 
body  who  are  charged  with  the  performance  of  a 
public  duty,  do  not  discharge  such  duty,  a 
mandamus  will  lie  to  compel  them  to  discharge 
it;  or,  if  an  inferior  court  does  not  entertain 
a  case  when  it  ought  to  entertain  it,  a  mandamus, 
will  lie  to  compel  it  to  entertain  it  I  need  not 
refer  to  the  cases.  Many  have  been  mentioned. 
Beg.  v.  Marsham  (sup.)  is  a  case  of  the  latter 
class  ;  there  are  many  oases  with  regard  to  the 
first  class.  It  is  equally  clear  that  if  an  effective 
alternative  remedy  exists,  the  court  has  a  discre- 
tion as  to  whether  or  not  it  will  grant  a 
mandamus ;  and,  as  a  rule,  it  does  not  grant  a 
mandamus  where  there  is  a  sufficient  alternative 
remedy.  I  had  for  a  long  time  thought  that  Mr. 
Monroe  had  made  good  his  point  that  under 
sub-sect  4  of  sect  120  of  the  Local  Government 
Aot  1888  an  appeal  to  the  Treasury  by  a  person 
aggrieved  was  a  sufficient  remedy;  but  on  con- 
sideration we  have  come  to  the  conclusion  that 
it  is  better  that  the  rule  for  a  mandamus  should 
be  made  absolute.  The  duty  of  the  local 
authority  is  to  have  regard  in  fixing  a  compensa- 
tion "  to  the  condition  on  which  his  appointment 
was  made,  to  the  nature  of  his  office  or  employ- 
ment, to  the  duration  of  his  service,  to  any 
additional  emoluments  which  he  acquires  by 
virtue  of  this  Act  or  of  anything  done  in  pur- 
suance of  or  in  consequence  of  this  Act*  and  to 
the  emoluments  which  he  might  have  acquired 
if  he  had  not  refused  to  accept  anv  office  offered 
by  any  council  or  other  body  acting  under  this 
Act,  and  to  all  the  other  ciroumstanoes  of  the 
case."  I  read  all  this  in  order  to  indicate  that 
it  is  intended  that  the  local  authority  shall  them- 
selves exercise  their  discretion  and  assess  the 
compensation,  having  regard  to  all  these  matters. 
The  important  matters  here  would  be  the  con- 
ditions on  which  the  prosecutor's  appointment 
was  made  and  the  nature  of  his  office  or  employ- 
ment Then  there  comes  the  additional  condi- 
tion that  the  amount  "shall  not  exceed  the 
amount  which  under  the  Acts  and  rules  relating 
to  Her  Majesty's  Civil  Service  is  paid  to  a  person 
on  abolition  of  office."  If  there  were  evidence 
before  us  to  show  that  there  was  a  statute  or  that 
there  were  statutory  rules  or — I  go  further-Hf 
there  were  binding  rules  of  the  public  service 
applicable  to  this  case,  then  we  could  not  here 
say  that  the  local  authority  had  not  considered 
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-all  these  matters.  But  on  the  materials  before 
hb  it  is  quite  plain  that  whether  there  be  such 
roles  or  not — as  to  which  we  know  nothing — the 
local  authority  have  not  acted  in  accordance 
with  any  rule,  but  inquired  merely  as  to 
the  practice  which  is  applied.  The  practice 
which  appears  to  be  applied,  and  I  have  no 
doubt  properly  applied,  in  most  cases  is  that 
there  is  a  deduction  of  25  per  cent,  made 
in  the  case  of  officers  whose  whole  time  is  not 
engaged  by  their  official  work  from  the  compen- 
sation which  would  be  given  them  if  their  whole 
time  had  been  so  engaged.  I  think  it  is  auite 
impossible  to  say  that  this  practice,  apart  from 
any  Act  or  rule,  would  make  such  an  arbitrary 
deduction  a  sufficient  regard  to  all  the  circum- 
stances of  the  case,  or  the  conditions  on  which 
the  officer's  appointment  was  made,  or  the  nature 
of  his  office  or  employment.  Therefore,  apart 
from  a  statutory  rule,  prima  facie  it  would  be 
the  duty  of  the  local  authority  to  consider  for 
themselves  what  the  deduction  should  be.  In 
some  cases  it  seems  to  me  it  might  be  very  much 
more  than  25  per  cent.,  and  in  some  very  much 
less.  That  being  so,  prima  facie  it  was  the  duty 
of  the  Stepney  Council,  apart  from  definitive 
roles,  to  have  regard  to  and  consider  the  par- 
ticular case.  Then  it  is  said,  and  very  forcibly 
said,  by  Mr.  Monroe  that  he  is  a  person  aggrieved 
and  that  he  can  appeal,  and  he  likened  that  not 
unnaturally  and  very  cogently  to  oases  where  a 
tribunal  had  gone  wrong  in  law,  or  had  taken 
some  point  which  the  Court  of  Appeal,  or 
the  constituted  tribunal  of  appeal,  would  deal 
with.  If  it  had  been  the  case,  I  should  think  his 
argument  quite  unanswerable;  but  it  seems  to 
me  that  this  remedy  is  really  a  remedy  against 
an  improper  exercise  of  discretion  by  the  lower 
tribunal  as  well  as  an  improper  refusal,  and  that 
the  Treasury  on  appeal  have  the  right  of  con- 
sidering the  case  and  determining  whether  the 
amount  should  be  altered.  It  seems  to  me  that 
under  ordinary  circumstances  the  local  authority 
ought,  in  the  first  place,  to  exercise  their  dis- 
cretion upon  the  circumstances  of  the  man's 
particular  case  and  assess  the  compensation  with 
regard  to  that,  and  that  it  is  not  quite  an  ade- 
quate remedy  to  say  that  the  Treasury  can  fulfil 
the  same  function  and  discharge  the  same  duty, 
even  though  they  have  not  had  the  assistance  of 
the  discretion  of  the  local  authority.  I  wish  it 
to  be  distinctly  understood  that  I  am  not  suggest- 
ing that  the  Treasury  will  not  be  perfectly  compe- 
tent to  review  or  deal  with  the  matter  if  an  appeal 
is  brought  to  them  under  sub-sect.  4 ;  but  I  do 
think  that  in  this  case  it  was  intended  by  the 
statute  that  the  local  authority  should  exercise 
its  discretion  upon  the  particular  case  for  compen- 
sation, and  that  it  was  that  discretion  so  exercised 
which  should  be  the  subject  of  the  appeal,  and  that 
the  person  who  was  to  appeal  was  to  be  a  person 
who  was  aggrieved  by  the  exercise  of  the  dis- 
cretion. If  there  were  any  evidence  before  us 
that  the  borough  council  had  themselves  thought 
that  25  per  cent,  was  the  right  deduction  or  had 
exercised  a  discretion  in  that  matter,  I  certainly 
should  not  have  been  a  party  to  making  the  rule 
absolute;  but  in  this  case,  as  they  have  acted 
open  something  which  I  think  is  in  no  way 
binding  on  them  and  it  is  not  suggested  by  Mr. 
Monroe  that  they  really  exercised  their  discretion, 
I  think  that  they  ought  to  be  ordered  to  entertain 
Mao.  Cab.— Vov  XX. 


;  tbe  case,  having  regard  to  the  circumstances  of 
the  particular  case,  before  any  question  of  alcer- 
:  native  remedy  arises. 

Dablino,  J.— I  am  of  the  same  opinion.  I 
[  think  that  very  much  the  most  forcible  answer 
made  by  Mr.  Monroe  to  this  application  for  a 
:  mandamus  was  that  there  was  an  equally  adequate 
and  equally  convenient  remedy  provided  by 
sub-sect.  4  of  sect  120  of  the  Local  Govern- 
ment  Act  1888.  That  section  is :  "  If  a  claimant 
is  aggrieved  by  the  refusal  of  the  county  council 
.  to  grant  any  compensation  or  by  the  amount  of  • 
;  the  compensation,  and  so  on,  then  there  shall  be 
"  an  appeal  to  the  Treasury,  who  shall  consider 
the  case  and  determine  whether  any  oompensa- 
!  tion  and,  if  so,  what  amount  ought  to  be  granted." 
,  If  here  the  borough  council  had  really  gone  into 
the  case  and  exercised  their  own  judgment  upon 
,  it  and  had  refused  the  prosecutor  any  compensa- 
.  tion,  or  had  granted  him  an  amount  with  which 
he  was  dissatisfied,  and  in  that  case  instead  of 
•  going  to  tbe  Treasury  he  had  come  to  us  and 
asked  for  a  mandamas,  I  think  that  we  ought' 
to  have  refused  it,  and  to  have  said :  "  No,  you 
shall  not  have  a  mandamus  beoaute  you  have 
got,  at  all  events,  an  equally  convenient  and. 
adequate  remedy.  Go  to  the  Treasury."  But  I 
do  not  think  that  the  council  really  did  consider 
:  the  matter  at  all  for  themselves.  They  came  to 
the  conclusion  that  because  the  section  as  to 
compensation  said  that  they  might  grant  com- 
pensation which  "  shall  not  exceed  the  amount 
which  under  the  Acts  and  rules  relating  to  Her 
Majesty's  Civil  Service  is  paid  to  a  person  on 
abolition  of  office,"  all  they  had  to  do  was  to 
write  to  the  Treasury  and  find  out  what  they 
were  in  the  habit  of  giving,  and  that  then  simply 
to  say  "That  is  your  compensation"  would  be 
practically  an  automatic  act.  As  a  matter  of 
fact  it  has  not  been  proved  that  they  acted 
upon  any  rule  of  the  Treasury  at  all,  nor  has  it 
been  proved  that  there  was  a  rule.  They  acted 
upon  what  the  Treasury  told  them  was  their* 
practice.  I  do  not  think  either  that  they  acted 
on  any  judgment  of  their  own.  They  borrowed 
a  measure  from  somebody  else  to  measure  what 
they  were  to  dole  out  without  applying  their 
judgment  to  what  they  were  to  give  at  all. 
Therefore  I  think  that  they  have  not  taken  the 
first  step  here  which  would  entitle  Mr.  Jutsum 
to  appeal  to  the  Treasury,  and  our  mandamus 
simply  means  that  they  must  take  that  first 
step.  If  they  do  take  that  first  step  and  arrive 
at  precisely  the  same  result  for  reasons  which 
they  do  not  give,  it  seems  to  me  that  we  cannot 
interfere  with  that  decision. 

Oh  awn  ill,  J. — I  agree,  but  I  am  not  quite 
certain  that  I  do  so  for  the  reasons  that  have 
been  given.  In  the  first  place,  I  think  that  the 
mandamus  ought  to  go  because  the  local  autho- 
rity have  not  in  fact  exercised  their  discre- 
tion upon  this  matter.  They  have  by  a  mistake 
thought  that  they  were  bound  by  a  practice  as 
though  it  were  a  rule.  If  it  had  been  a  rule  under 
the  Act  it  would  have  been  binding  upon  them. 
They  thought  that  the  rule  of  practice  was  a  rule 
by  which  they  were  bound,  and  consequently  they 
exercised  no  discretion.  In  my  opinion,  if  they 
had  said,  '*  We  quite  know  that  we  are  not  bound 
by  this  absolutely,  but  we  think  it  right  to  follow 
the  Treasury  practice,"  and  had  so  followed  it,  I 
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think  they  would  have  exercised  their  discretion 
and  they  would  have  been  right ;  bat  they  simply 
thought  that  they  were  bound  when  they  were  not 
bound.  Consequently  it  is  a  ease  for  a  mandamus 
for  them  to  exercise  their  discretion,  unless  there 
is  some  rule  of  this  court  under  which  we  could 
not  issue  a  mandamus.  The  one  that  has  been 
suggested  is  that  there  is  another  adequate 
remedy.  It  is  clearly  settled  that  the  court  does 
not  grant  a  prerogative  mandamus  when  there  is 
another  remedy,  if  that  other  remedy  is  equally 
Convenient  and  adequate.  For  a  long  time  I  was 
inclined  to  think  that  there  was  another  remedy 
equally  convenient  and  applicable  to  this  case, 
and  I  now  think  there  is  another  remedy.  I  do 
not  entertain  the  least  doubt  myself  that  Mr. 
Jutsum  might  upon  the  present  state  of  things 
appeal  to  the  Treasury,  and  that  he  has  another 
remedy.  That  is  the  point  that  I  am  not  quite 
sure  that  we  are  all  agreed  upon.  I  think  he  has 
another  remedy,  but  I  do  not  think  on  the  whole, 
after  some  consideration,  that  it  is  equally  con- 
venient, because  I  think  that  the  local  tribunal 
is  the  one  that  is  best  to  investigate  in  the 
firat  instanoe  the  particular  facts  about  this 
gentleman's  employment.  They  will  know  much 
better  than  the  Treasury  can  know,  and  it  is 
preferable  that  they  should  investigate,  in  the 
first  instanoe,  the  number  of  days  or  hours, 
whatever  it  may  be,  that  he  was  employed 
in  one  and  the  number  that  he  was  employed 
in  another.  Although  the  applicant  here  can  in 
the  present  state  of  things  go  to  the  Treasury 
and  get  them  to  decide  finally  the  amount 
of  the  allowance  which  he  ought  to  have— 
I  think  very  likely  he  will  have  to  go  there,  or 
someone  will  go  there,  in  the  end,  and  tne  Treasury 
will  ultimately  have  to  do  it— yet  I  do  not  think 
that  is  an  equally  convenient  remedy  for  the  local 
authority,  not  having  exercised  their  discretion, 
because  if  he  goes  now  he  will  have  to  go 
without  a  preliminary  investigation  which  might 
or  might  not  be  useful  to  him  in  going  there. 
I  do  not  myself  think  that  the  present  case 
is  one  coming  within  the  rule  of  which  Peebles 
v.  OswaldtwistU  Urban  District  Council  (sup.) 
was  one  illustration — viz.,  that  where  an  Act 
creates  an  obligation  and  enforces  the  perform- 
ance in  a  specific  manner  as  a  general  rule  the 
performance  cannot  be  enforced  in  any  other 
manner.  I  do  not  think  that  rule  applies  to  this 
case  in  question,  where  there  are  two  rights  and 
two  different  rights  created  by  the  statute — one  a 
right  to  have  compensation  and  another  a  diffe- 
rent right  to  have  adjudication  upon  the  subject 
of  that  compensation.  It  is  that  latter  one  which 
is  under  consideration  on  this  mandamus. 

Bute  made  absolute. 

Solicitors  for  the  prosecutor,  Jutsum  and  Jones. 
Solicitor  for  the  defendants,  Edward  Betteley. 
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Tuesday,  Nov.  26, 1901. 

(Before  W&ight,  J.) 

Wtatt  v.  London  County  Council,  (a) 

Local  government — Transference  of  duties  of  clerk 
of  the  peace— Reduction  in  fees— Existing  officer 
— Compensation-— "Not  less  salaries  or  remunera- 
tion "—Local  Government  Act  1888  (51  *  5* 
Vict.,  c.  41),  ••.  115, 118, 119. 
sect.  119  (1}  of  the  Local  Government  Act 
388 :  "The  officers  and  servants  of  the  quarter 
sessions,  or  general  assessment  sessions,  or  jus- 
tices, or  any  committee  of  such  sessions  or  jus- 
tices .  .  .  who  held  office  at  the  passing  of 
this  Act,  and  who  by  virtue  of  this  Act  become 
officers  and  servants  of  a  county  council  (in  this 
Act  referred  to  as  existing  officers),  shall  held 
their  offices  upon  the  same  tenure  and  upon  the 
same  terms  and  conditions  as  if  this  Act  had  not 
been  passed,  and  while  performing  the  same 
duties,  shall  not  receive  less  salaries  or  remunera- 
tion .  .  .  than  they  would  have  if  this  Act 
had  not  been  passed.    .    .    ." 

The  plaintiff,  by  virtue  of  sect.  118  (10)  of  that 
Act,  being  clerk  of  the  peace  of  Surrey,  con- 
tinued to  be  clerk  of  the  peace  at  the  quarter 
sessions  held  for  the  county  of  London  at  Newing- 
ton,  and  for  the  purpose  of  the  business  at  those 
sessions  he  was  deemed  to  be  clerk  of  the  peace 
for  the  county  of  London, 
ie  Middlesex  scale  of  fees,  which  by  sect.  115  was 
that  taken  in  the  county  of  London  by  the  clerk 
of  the  peace,  was  lower  than  the  Surrey  seals, 
and  the  Middlesex  scale  was  further  reduced  by 
the  standing  joint  committee  of  the  London 
County  Council  and  the  quarter  sessions. 

Held,  that  the  plaintiff  was  only  entitled,  as  clerk 
of  the  peace  for  the  county  of  London  for  New- 
ington, to  the  fees  payable  under  the  reduced  scale 
in  Middlesex ;  but  that,  by  virtue  of  sect.  119,  he 
was  entitled  to  receive  not  less  remuneration, 
whether  by  salary  or  by  fees,  than  that  to  which 
he  was  entitled  at  the  passing  of  the  Local 
Government  Act  1888. 

Special  cask  stated  in  an  action. 

The  plaintiff  was,  at  the  passing  of  the  Local 
Government  Act  1888  and  still  is,  clerk  of  the 
pease  for  Surrey,  and  is  the  person  referred  to  in 
sect  118  (10)  and  (12)  of  that  Act 

That  section  is  as  follows : 

(10)  If  the  person  who  at  the  appointed  day  is  okrk 
of  the  peaoe  for  Surrey  held  offioe  at  the  passing  of  this 
Aot  then,  so  long  as  he  holds  that  offioe  (a)  he  shall, 
besides  continuing  to  be  that  olerk,  continue  to  be  clerk 
of  the  peaoe  at  any  quarter  sessions  held  for  the  oounty 
of  London  at  Newington,  and  be  (or  the  purpose  of  all. 
business  transacted  at  those  sessions  deemed  to  be  the 
olerk  of  the  peaoe  for  the  county  of  London,  and  as  snob 
shall  have  the  same  power  of  appointing  and  acting  by  s 
deputy  as  heretofore  in  his  capacity  as  olerk  of  the 
peaoe  for  Surrey ;  and  (6)  anon  of  the  records  of  the 
county  of  Surrey  as  at  the  passing  of  this  Aot  are  in  his 
custody  at  Newington,  and  if  this  Aot  had  not  pawed' 
would  have  remained  in  that  custody,  shall,  Bubjeot  to 
any  order  of  the  Court  of  Quarter  Sessions,  continue  to  be 
kept  in  his  custody  at  Newington. 

(12)  In  the  case  of  any  of  the  following  persons  who 
by  virtue  of  this  Aot  beoome  olerk  of  the  peaoe  for  the 
oounty  of  London,  or  salaried  olerks  of  petty  sessional 
divisions  for  the  oounty  of  London,  or  who  for  the* 
purpose  of  all  business  transacted  at  the  quarter  sessions  • 
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held  for  the  oonnty  of  London  at  Newington  is  to  be 
deemed  to  be  the  olerk  of  the  peaoe  for  the  oonnty  of 
London,  or  who  beoome  olerk  of  the  peaoe  for  East 
Buesex  end  olerk  of  the  peaoe  for  West  Snaeex,  or  olerk 
of  the  peaoe  for  East  Suffolk  and  olerk  of  the  peaoe  for 
West  8offolk,  their  services  as  such  olerks  after  the 
appointed  day  in  the  oonnty  of  London,  or  in  the  adminis- 
trative oonnties  of  East  Sossex  and  West  Sussex  or  East 
Suffolk  and  West  Suffolk  respectively,  shall  be  deemed 
to  be  a  continuous  service  with  their  servioes  as  olerks 
of  the  peaoe  and  olerks  of  petty  sessional  divisions  in  the 
counties  of  Middlesex,  Surrey,  and  Kent  respectively,  and 
dark  of  the  peaoe  for  Sossex  and  Suffolk  respectively. 

Bv  the  operation  of  the  Local  Government  Act 
1888  part  of  the  county  of  Surrey,  as  constituted 
prior  to  the  passing  of  that  Act,  was  transferred  to 
and  now  forms  part  of  the  county  of  London,  and 
a  new  county  created  by  that  Act,  and  including 
also  parts  of  Middlesex  and  Kent.  Newington  is 
situated  within  the  part  so  transferred  from 
Surrey  to  London. 

The  clerk  of  the  peace  for  the  county  of  Middlesex 
at  the  passing  of  tne  Act  was  Sir  Richard  Nichol- 
son, and,  under  sect.  118  (8),  he  became  and  still 
is,  the  first  clerk  of  the  peace  for  the  county  of 
London. 

Sect  118  (8)  is  as  follows : 

The  person  who  at  the  appointed  day  is  olerk  of  the 
peaoe  for  Middlesex,  if  he  held  office  at  the  passing  of 
this  Act,  shall  continue  to  be  that  olerk,  and  subject  to 
the  provisions  of  the  Act,  shall  also  be  the  first  olerk  of 
the  peaoe  for  the  oonnty  of  London,  and  shall,  notwith- 
standing anything  in  this  Act,  hold  the  office  of  olerk  of 
the  peace  for  each  of  the  said  oonnties  by  the  same 
tenure,  and  have  the  same  power  of  appointing  and 
acting  by  a  deputy  as  heretofore. 

As  clerk  of  the  peace  for  Surrey  the  plaintiff 
was,  at  the  time  of  passing  of  the  Local  Govern- 
ment Act  1888,  entitled,  under  7  Geo.  4,  o.  64, 
ss.  22,  23,  24,  26,  and  11  &  12  Vict,  c.  43,  s.  30,  to 
demand,  take,  or  receive  certain  fees  in  respect  of 
criminal  business,  in  accordance  with  an  order, 
dated  the  3rd  July  1860,  duly  made  by  the 
justices  of  the  peace  for  Surrey,  at  their  quarter 
sessions  at  Newington,  and  sanctioned  and 
approved  bv  the  Secretary  of  State.  This  order 
is  afterwards  referred  to  as  Order  A.  Under  that 
order  the  plaintiff  was  entitled  to  recover  a  sum 
of  U.ll8.&cU  for  the  performance  of  all  duties 
discharged  by  him  in  or  in  relation  to  every 
criminal  prosecution  at  quarter  sessions. 

The  plaintiff  was  also  entitled  to  demand,  take, 
and  receive  certain  fees  in  the  prosecution  at  the 
•quarter  sessions  of  incorrigible  rogues.  These 
fees,  amounting  to  10s.  8<2.  in  each  case,  were 
payable  by  virtue  of  a  table  of  fees  made  by  the 
•quarter  sessions  of  the  county  of  Surrey  in  the 
year  1839,  ratified  and  confirmed  by  the  judge  of 
assize  on  the  5th  Aug.  1839  in  pursuance  of 
57  Geo.  3,  c.  91.  This  table  is  afterwards  referred 
to  as  table  B. 

The  plaintiff  was  also  entitled  to  certain  fees 
on  the  prosecution  of  indictable  offences  tried 
summarily,  by  virtue  of  the  orders  of  magistrates 
made  under  the  Summary  Jurisdiction  Act  1879, 
s.  28.  These  fees  amounted  to  4s.  in  each  case, 
and  were  fixed  by  order  of  the  court  of  quarter 
sessions,  and  approved  by  the  Secretary  of  State 
-on  the  12th  Jan.  1882.  This  is  afterwards  referred 
to  as  table  C. 

As  olerk  of  the  peaoe  for  Middlesex,  Sir  Richard 
-Nicholson  was,  at  the  time  of  the  passing  of  the 


Local  Government  Act  1888,  entitled  to  certain 
fees  in  accordance  with  a  table  of  fees  duly  made 
and  approved.  This  table  for  the  old  county  of 
Middlesex  is  afterwards  referred  to  as  table  D. 

Upon  comparing  the  scale  of  fees  set  out  in 
order  A  and  table  B,  and  table  0  with  table  D, 
it  will  be  found  that  the  fees  mentioned  in  A  and 
B  and  0  differ  in  amount  from  D,  but  some  of 
the  duties  performed  by  the  olerk  of  the  peace  of 
Surrey  were  not  performed  by  the  clerk  of  the 
peace  for  Middlesex. 

By  sect.  115  (5)  of  the  Local  Government  Act 
1888  it  is  enacted  as  follow* : 

The  fees  payable  to  the  olerk  of  the  peaoe  and  olerks 
of  the  justices  and  other  officers  and  authorities  in 
Middlesex  at  the  passing  of  this  Act  shall  be  the  first 
fees  which  may  be  taken  in  the  oonnty  of  London  by  the 
olerk  of  the  peaoe,  the  olerks  of  the  justices,  and  other 
officers  and  authorities  in  the  oonnty  of  London,  and 
may  oontinne  to  be  taken  until  they  are  abolished  or 
altered  in  manner  provided  by  law  with  respect  to  the 
abolition  and  alteration  of  such  fees. 

After  the  passing  of  the  Local  Government 
Act  1888  the  fee  of  1Z.  lis.  6o3.  for  each  criminal 
prosecution  at  quarter  sessions,  and  the  fee  of 
lOs.  Sd.  on  the  prosecution  of  incorrigible  rogues, 
and  the  fee  of  4».  in  respect  of  indictable  offences 
tried  summarily,  were  paid  to  the  plaintiff  during 
a  period  of  about  two  years ;  but  in  the  year  1891 
the  standing  joint  committee  of  the  London 
County  Council  and  the  quarter  sessions  in  and 
for  the  county  of  London  recommended  a  new 
table  of  fees  to  be  demanded,  taken,  and  received 
by  the  clerk  of  the  peaoe  for  the  county  of  London, 
and  this  table  of  fees  was,  on  the  29th  Feb.  1892; 
duly  confirmed  by  the  Secretary  of  State.  This 
table  of  fees  is  referred  to  as  E.  The  fees  payable 
under  E  differ  in  amount  from  the  fees  payable 
both  in  Surrey  and  in  Middlesex  as  set  out  in  the 
order  A  and  the  tables  marked  B,  C,  and  D. 

Since  the  year  1891  no  fees  have  been  paid  to 
the  plaintiff  in  respect  of  criminal  prosecutions  at 
the  quarter  sessions  held  at  Newington,  although 
in  each  case  the  Court  of  Quarter  Sessions  has 
made  an  order,  pursuant  to  9  Geo.  4,  o.  64,  for  the 
payment  {inter  alia)  of  a  Bum  of  1L  lis.  6d.  in 
respect  of  the  duties  discharged  by  the  clerk  of 
the  peace  in  relation  to  such  prosecutions. 

Since  the  year  1891  no  fees  have  been  paid  to 
the  plaintiff  in  respect  of  the  prosecution  of 
incorrigible  rogues,  although  in  each  case  the 
Court  of  Quarter  Sessions  has  made  an  order 
for  the  payment  of  10s.  Sd.  under  5  Geo.  4,  c.  83, 
s.9. 

Since  the  year  1891  no  fees  have  been  paid  to 
the  plaintiff  in  respect  of  indictable  offences  tried 
summarily,  although  in  each  case  an  order  for  the 
payment  of  4s.  has  been  made  by  the  magistrate 
under  the  Summary  Jurisdiction  Act  1879,  s.  28. 

The  plaintiff  contended  (a)  that  he  is  not  a 
clerk  oi  the  peaoe  for  the  county  of  London,  but 
is  only  deemed  to  be  such  for  certain  purposes 
for  a  part  of  London  only  and  for  a  limited  period, 
namely,  for  so  long  as  he  is  olerk  of  the  peace 
for  Surrey  and  continues  to  perform  the  duties 
discharged  by  him  at  Newington  before  the  Local 
Government  Act  1888  was  passed ;  (o)  that  there 
is  but  one  clerk  of  the  peace  for  the  county  of 
London,  namely,  Sir  Richard  Nicholson ;  (e)  that 
the  fees  and  emoluments  to  which  the  plaintiff 
was  entitled  at  the  passing  of  the  Local  Govern- 
ment Act  1888  as  clerk  of  the  peace  for  Surrey  are 
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part  of  the  fruits  of  that  office,  and  follow  the 
office,  and  that  in  virtue  of  his  office  as  such  clerk 
of  the  peace  for  Surrey  he  is  entitled  to  continue 
to  receive  the  same  fees  in  respect  of  criminal 
prosecutions  and  of  the  prosecutions  of  incorrigible 
rogues  at  the  quarter  sessions  holden  for  the  county 
of  London  at  Newington,  and  in  respect  of  indict- 
able offences  tried  summarily,  as  he  was  entitled 
to  receive  when  the  sessions  held  at  Newington 
were  the  quarter  sessions  for  the  county  of  Surrey ; 
(d)  that  sect.  115  (5)  of  the  Local  Government  Act 
1888  does  not  apply  to  the  plaintiff,  sinoe  he  is  not 
a  clerk  of  the  peace  for  the  county  of  London,  but 
only  for  certain  purposes  deemed  to  be  such,  and 
the  section  distinctly  refers  to  the  clerk  of  the 
peace  for  London;  (e)  that  the  standing  joint 
committee  of  the  county  of  London  and  the 
-Secretary  of  State  have  no  jurisdiction  to  make 
and  approve  a  new  table  of  fees  altering  those 
payable  to  the  plaintiff  as  clerk  of  the  peace  for 
'  Surrey,  and  that  the  table  of  fees  approved  bj  the 
Secretary  of  State  on  the  29th  Feb.  1892  is 
-  inoperative  as  far  as  the  plaintiff  is  concerned,  and 
can  only  apply  to  the  clerk  of  the  peace  for 
London;  (f)  that  tbe  plaintiff  is  entitled  to  the 
protection  and  benefits  conferred  upon  existing 
officers  by  sects.  118,  119,  and  other  provisions  of 
the  Local  Government  Act  1888 ;  (a)  that  in  the 
alternative  the  plaintiff  is  entitled,  by  virtue  of 
sect.  67  of  the  Local  Government  Act  1888,  to 
payment  of  the  sums  of  11.  lis.  6(2.,  10a.  8d.,  and 
Is.  on  each  criminal  prosecution,  prosecution  of 
incorrigible  rogues,  and  indictable  offences  tried 
summarily,  respectively  under  and  by  virtue  of  the 
of  the  orders  of  quarter  sessions  and  magistrates 
hereinbefore  mentioned. 

The  defendants  contended :  (a)  That  the  plain- 
tiff, upon  the  coming  into  operation  of  the  Local 
Government  Act  1888,  was  not  entitled  to  demand, 
take,  and  receive  fees  to  the  amount  and  at  the 
rates  mentioned  in  order  A,  or  the  tables  B  or  C ; 
(6)  that  the  plaintiff  was,  upon  coming  into  ope- 
ration of  the  Act,  entitled  to  demand,  receive,  or 
take  fees  to  the  amount,  and  at  the  rates  men- 
tioned in  table  D ;  (c)  that  since  the  29th  Feb. 
1892  the  plaintiff  was  entitled  to  demand,  receive, 
and  take  fees  to  the  amount  and  at  the  rates 
mentioned  in  table  E,  and  no  other  fees. 

The  questions  for  the  court  were :  (1)  Whether 
the  contentions  of  the  plaintiff,  or  any  or  which 
of  them,  are  correct  in  lawP  (2)  Whether  the 
contention  of  the  defendants,  or  any  and  which  of 
them,  are  correct  in  lawP  (3)  Whether  the 
plaintiff  is,  under  the  circumstances  set  forth  in 
in  the  case,  an  existing  officer ;  and,  if  so,  whether 
he  han,  by  virtue  of  the  Local  Government  Act 
1888,  or  anything  done  in  pursuance  or  in  con- 
sequence of  the  Act,  suffered  any  direct  pecuniary 
loss  by  the  abolition  of  office  or  by  diminution  or 
loss  of  fees?  (4)  Whether  the  plaintiff  is  entitled 
to  compensation  for  such  pecuniary  loss  under 
sect.  120  of  the  Local  Government  Act  1888,  or 
otherwise  P 

Macmorran,  K.C.  and  /.  A.  Barratt  for  the 
plaintiff. 

Crippe,  K.C.  and  English  Harrison,  K.C.  for 
the  defendants. 

Wright,  J. — Before  1888,  quarter  sessions  were 
held  for  Surrey  at  Newington,  and  quarter  sessions 
were  held  for  Middlesex  in  Middlesex.  By  the 
Local  Government  Act  1888  the  district  for  which 


the  Newington  Quarter  Sessions  acted,  or  part  of 
it,  was  merged  in  the  new  county  of  London,  and 
quarter  sessions  for  Newington  became  quarter 
sessions  for  the  county  of  London,  and  the  clerk 
of  the  peace  for  Newington  Quarter  Sessions 
would  be  naturally  clerk  of  the  peace  for  the 
county  of  London.  But  it  was  specially  provided 
in  that  case  that  the  person  who  had  acted  for  the 
county  of  Surrey  in  Newington  as  clerk  at  the 

Suarter  sessions  should,  for  the  purpose  of  future 
usiness  at  those  sessions  in  the  county  of  London, 
continue  to  be  the  clerk  of  the  peace  for  those 
sessions,  and  be  deemed  to  be  clerk  of  the  peace 
for  London  at  those  sessions.  It  seems  to  me  to 
be  as  clear  as  anything  can  be  that  Sir  Richard 
Wyatt,  acting  as  clerk  of  the  peace  for  Surrey,  was 
clerk  of  the  peace  for  the  county  of  London  at 
those  sessions.  What  fees  did  he  become  entitled 
toP  I  should  say  that  becoming  clerk  of  the 
peace  for  London  until  any  alteration  was  made, 
he  would  continue  to  take  the  same  fees  as  before. 
But  by  sect  115  of  the  Act  an  alteration  was 
made;  it  seems  to  enact,  in  terms  wide  enough  to- 
cover  this  purpose,  that  Middlesex  fees  shall 
become  applicable  to  the  whole  of  the  county  of 
London,  and  it  seems  to  me  Sir  Richard  Wyatt 
becomes  a  clerk  of  the  peace  for  the  county  of 
London  for  Newington,  and  becomes  entitled  to 
the  Middlesex  scale  of  fees.  The  Middlesex  scale 
of  fees,  which  was  lower  than  the  old  Surrey 
scale,  has  been  properly  reduced  by  the  joint 
standing  committee  of  the  London  County 
Council  and  quarter  sessions ;  it  is  considerably 
lower  than  it  used  to  be,  and  I  have  no  doubt 
that  the  lower  fees,  which  in  the  public  interest 
the  standing  committee  have  fixed,  are  the  only 
fees  that  can  be  taken  as  applicable  to  the 
Newington  Quarter  Sessions,  and  it  is  said  those 
are  the  fees  that  Sir  Richard  Wyatt  and  his 
successors  must  take  until  they  are  altered.  No  wr 
the  question  is,  if  he  is  not  protected  by  sects.  119 
and  120.  I  have  no  doubt  he  is  protected  by  one 
or  other  of  these  sections.  The  protection  he 
would  get  by  sect.  120  is  much  more  easily  worked 
out.  The  protection  he  would  get  under  sect.  119 
is  more  difficult,  but  it  is  more  ample  protection 
if  it  can  be  applied.  It  is  a  question  of  great  diffi- 
culty by  which  of  them  he  is  covered.  Sect.  119 
provides  that  he  shall  hold  his  office  "on  the 
same  tenure  and  upon  the  same  terms  and 
conditions  as  if  this  Act  had  not  passed, 
and  while  performing  the  same  duties  shall 
receive  not  less  salaries  or  remuneration  and 
be  entitled  to  not  less  pensions."  The  word 
"  remuneration  "  is  not  very  apt  to  describe  fees 
and  primd  facie  "salaries  or  remuneration,"  I 
agree  with  Mr.  English  Harrison,  might  more 
properly  be  construed  as  meaning  salary  or  remu- 
neration in  the  nature  of  salary,  although  not 
annual,  or  something  of  that  kind.  It  is  not 
unnatural  to  treat  remuneration  as  including 
fees,  especially  when  in  sect.  120  you  find  fees 
are  specifically  mentioned.  Another  difficulty  is 
the  old  quarter  sessions  could  have  altered  those 
fees,  and  can  it  be  contended  that  Sir  Richard 
Wyatt  should  get  compensation  based  on  the 
assumption  that  the  Surrey  Quarter  Sessions 
never  did  alter  those  fees,  and  never  would  alter 
them  during  his  term  of  office  P  Then  it  is  said 
with  force  that  sect.  120  provides  a  special 
remedy,  because  Sir  Richard  Wyatt  can  go  and 
get  compensation  for  any  diminution  of  his  fees, 
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to  be  assessed  in  case  of  necessity  by  the 
Treasury.  Upon  the  other  hand,  I  think  it  is  too 
narrow  an  interpretation  of  the  word  "  remunera- 
.ikm"  to  exclude  fees.  I  think  I  most  construe 
•act  119  by  itself  for  this  purpose  without  refer- 
ence to  sect.  120,  which  possibly  does  not  apply  at 
all,  and  it  is  very  difficult  to  say  that  fees  are  not 
.remuneration  in  some  circumstances.  I  do  not 
see  my  way  to  say  they  are  not.  It  would  be 
gross  injustice  if  Sir  Richard  Wyatt  were  required 
to  receive  lees  than  he  has  been  receiving,  subject 
to,  of  course,  considerations  such  as  the  considera- 
tion that  the  Surrey  Quarter  Sessions  might  have 
.reduced  the  fees,  and  subject  to  considerations  of 
a  like  kind  where  it  wonld  be  unjust  that  he  should 
receive  the  same.  What  makes  me  doubt  that 
seat.  120  does  apply  P  It  is  said — and  I  am  not 
sore  it  is  not  rigutry  said — there  is  nothing  in 
the  Act  that  makes  a  clerk  of  the  peace  in  such 
circumstances  an  officer  entitled  to  compensation. 
There  are  certainly  very  direct  provisions  in  the 
Act,  but  it  is  not  within  any  of  those  cases  bo  far 
as  I  know.  Then  the  only  other  part  of  sect.  120 
under  which  it  might  come  in :  "  Every  existing 
officer  who  by  virtue  of  this  Act,  or  anything 
done  in  pursuance  of  or  in  consequence  of  this 
Act,  suffers  any  direct  pecuniary  loss  by  aboli- 
tion of  office,  or  by  diminution  or  loss  of  fees  or 
salary ."  I  very  much  doubt  whether  the  direct 
pecuniary  loss  by  virtue  of  the  Act,  or  anything 
done  in  pursuance  of  or  in  consequence  of  this 
Act,  would  extend  to  such  a  matter  as  this  reduc- 
tion of  fees  by  the  standing  joint  committee. 
The  matter  is  done  at  their  discretion,  and  it  is 
done  by  virtue  of  the  Act.  I  very  much  doubt 
whether  that  section  would  apply.  If  it  does  not 
apply,  possibly  that  lends  further  probability  to 
the  construction  I  put  on  sect.  119,  that  it  is 
clearly  not  the  intention  of  this  Act  that  anybody 
should  be  left  out  in  the  cold.  It  seems  to  me, 
therefore,  that  I  must  declare  that  Sir  Richard 
Wyatt  is  entitled  to  receive  not  less  remuneration 
whether  by  salary  or  by  fees,  than  at  the  passing 
of  the  Act.  There  is  very  great  difficulty  on 
either  construction,  and  I  cannot  help  seeing 
that  on  the  (construction  I  have  adopted  Sir 
Richard  Wyatt  may  receive  more  than  he  is 
entitled  to,  though  perhaps  that  is  a  less  evil  than 
his  getting  less  than  he  is  entitled  to. 

Solicitors :  Gedge,  Kirby,  and  Millett ;  W.  A. 
Blaxland. 


Oct.  25, 26,  and  Dec.  2, 1901. 
(Before  Walton,  J.) 

Brooks,  Jenkins,  and  Go.  v.  Mayor,  Ac.,  of 
Torquay  and  the  Rural  District  Council 
of  Newton  Abbot,  (a) 

Local  government — Local  authority— 'Retainer  of 
sdicitorby  resolution  not  under  seal — Subsequent 
Mating  of  resolution — Sufficiency  of  retainer — 
Provisional  order  for  extension  of  borough — 
Costs  of  local  authority  in  opposing — Liability 
to  pay—Borough  Funds  Act  1872  (35  &  36  Vict. 
e.  91),  ss.  2.  4,  8— Public  Health  Act  1875 
(38  &  39  Vict  c.  55),  ss.  174,  297,  298— Local 
Government  Act  1888  (51  &  52  Vict.  c.  41),  0.  62 
— Torquay  {Extension)  Order  1900  (63  A  61 
Vict.  c.  clxxxiii.),  arts,  17, 18. 

Thi  council  of  an  urban  district,  by  resolutions 
(«)£eponed  by  W.  W.  Our,  Esq.,  B&rrlsier-at-Law. 


not  under  seal,  resolved  to  retain  certain  solici- 
tors to  act  for  them  as  their  solicitors  for  the 
purpose  of  opposing  the  confirmation  by  Parlia- 
ment of  a  provisional  order  made  by  the  Local 
Government  Board  for  the  extension  of  a 
borough,  by  which  order  part  of  the  urban 
district  was  to  be  added  to  the  borough,  and  the 
remainder)  to  a  rural  district.  These  resolutions 
were  communicated  to  the  solicitors,  who  acted 
on  the  retainers  and  incurred  costs  in  opposing 
the  confirmation  of  the  order.  After  part  of 
these  costs  had  been  incurred  the  council  resolved 
that  their  seal  should  be  affixed  to  the  previous 
unsealed  resolutions  retaining  the  solicitors,  and 
such  resolution*  were  sealed  and  copies  sent  to 
the  solicitor*.  No  contract  was  signed  by  the 
solicitors 

The  opposition  to  the  order  failed,  and  the  order- 
was  confirmed  by  Parliament,  and  under  it  the 
urban  council  was  to  be  abolished  as  from  the 
commencement  of  the  order. 

In  an  action  by  the  solicitors  against  the  borough 

jfor  their  costs : 

Meld,  (1)  that  the  confirmation  under  seal  of  the 
earlier  unsealed  retainers,  was  a  sufficient 
retainer  of  the  solicitors  to  satisfy  the  require- 
menU  of  sect.  174  of  the  Public  Health  Act  1875 
and  of  the  common  law ;  (2)  that  the  costs  in 
question,  being  the  costs  of  opposing  the  order, 
were  expenses  which  were  authorised  by  sects.  297 
and  298  of  the  Public  Health  Act  1875,  which 
were  incorporated  by  the  Local  Government  Act 
1888,  and  were  not  subject  to  the  requirements 
of  the  Borough  Funds  Act  1872,  by  virtue  of  the 
saving  clause  in  sect  8  of  the  latter  Act,  and 
that,  therefore,  subject  to  taxation  and  to  the 
sanction  of  the  Local  Government  Board  under 
sect.  298,  the  urban  council,  if  it  had  continued 
to  exist,  would  have  been  liable  for  these  costs ; 
and  (3)  that  (he  liability  to  pay  these  costs,  being 
costs  incurred  by  the  urban  council  after  the 
date  of  the  provisional  order  was  transferred,, 
under  art.  18,  (2)  (a)  of  the  order,  to  the  borough 
and  rural  district  respectively  in  shares  to  be 
settled  by  agreement  or  by  adjustment  under 
sect.  62  of  the  Local  Government  Act  1888. 

Action  tried  by  Walton,  J.  without  a  jury. 

The  plaintiffs,  who  were  solicitors,  sued  the- 
defendants,  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Torquay  and  the  rural 
district  council  of  Newton  Abbot,  to  recover  a 
bill  of  costs  for  work  done  and  professional 
services  rendered  by  them. 

The  statement  of  claim  alleged  as  follows : — 

On  the  17th  May  1900  the  Local  Government 
Board,  in  consequence  of  a  memorial  which  had 
been  presented  to  them  by  the  borough  of 
Torquay  asking  for  an  extension  of  their  borough 
by  the  inclusion  within  it  of  the  whole  or  parts  of 
the  two  adjoining  districts,  the  urban  districts 
of  Cookington  and  St.  Mary  Church,  and  in  pur- 
suanoe  of  the  powers  given  them  by  sect.  54  of 
the  Local  Government  Act  1888,  made  a  pro- 
visional order  called  the  Torquay  (Extension) 
Order  1900,  to  take  effect  subject  to  the  passing 
of  an  Act  of  Parliament  confirming  the  same. 

The  urban  district  council  of  Cookington  on 
the  23rd  May  1900  retained  the  plaintiffs  to 
represent  them  as  their  solicitors  and  agents  in 
opposing  in  Parliament  the  Bill  to  confirm  the 
order,  the  effect  of   which  if   confirmed  was  to- 
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-dissolve  the  Gookington  district  and  to  pat  an 
-end  to  the  existence  of  the  urban  district 
-council  of  Gookington  on  and  from  the  9th  Not. 
1900. 

The  plaintiffs  under  the  retainer  paid  money 
and  rendered  professional  services  in  and  about 
the  Parliamentary  opposition  to  the  Bill  for  and 
at  the  request  of  the  urban  district  council  of 
Gookington,  in  respect  of  which  the  plaintiffs 
alleged  that  they  became  entitled  to  charge  the 
Gookington  council  11982.  4s.  2d. 

The  order  was  confirmed  by  Parliament  and 
became  law  on  the  80th  July  1900  (the  Local 
'Government  Board's  Provisional  Orders  Con- 
firmation (No.  14)  Act  1900,  63  &  64.  Vict, 
c.  clxxxiii.),  and  came  into  operation  on  the  9th 
Nov.  1900. 

On  the  8th  Nov.  1900  the  plaintiffs  delivered 
to  the  Gookington  council  their  bill  of  costs  for 
the  above  sum. 

On  the  9th  Nov.  1900  the  urban  district 
•council  of  Gookington  ceased  to  exist  without 
having  paid  to  the  plaintiffs  any  part  of  their 
-costs. 

Part  of  the  district  of  Gookington  (called  the 
-added  area)  was  added  to  the  borough  of  Torquay, 
and  the  other  part  (called  "  the  excluded  part  of 
Gookington")  was  added  to  the  rural  district  of 
Newton  Abbot. 

The  plaintiffs  delivered  their  bill  of  costs  to  the 
defendants  on  the  ground  that  the  liability  to  pay 
the  plaintiffs  was  a  liability  attaching  to  the  Gook- 
ington council  "  in  relation  to  any  part  of  the 
added  areas  conjointly  with  any  other  area" 
within  the  meaning  of  art.  18,  sub-sect.  2  (a)  of 
-the  order,  and  was  therefore  transferred  to  the 
defendants. 

The  plaintiffs  requested  the  defendants  to  pay 
their  bill  of  costs,  or  such  sum  as  might  be  cer- 
tified on  taxation  and  sanctioned  by  the  Local 
Government  Board  in  such  proportions  as  might 
be  agreed  between  the  defendants,  or  awarded  in 
an  arbitration  pursuant  to  sect.  62  of  the  Local 
Government  Act  1888  and  art.  18  (2)  (a)  of  the 
order,  and  tbey  requested  the  defendants  to 
adjust  their  liability  by  agreement  or  arbitration 
pursuant  to  sect.  62  and  art  18  (2)  (a)  of  the 
order.  The  plaintiffs  claimed  a  declaration  that 
the  defendants  are  liable  to  pay  to  the  plaintiffs 
in  such  proportions  as  may  be  agreed  or  awarded 
under  sect.  62  of  the  Local  Government  Act  1888 
the  sum  of  1198Z.  4s.  2d.,  or  such  other  sum  as 
may  be  certified  on  taxation  and  sanctioned  by 
the  local  government  board,  for  money  paid, 
work  done,  and  professional  services  rendered  by 
them  for  the  Gookington  council  as  their  soli- 
citors and  agents  in  respect  of  the  Parliamentary 
opposition  by  the  council  to  the  confirmation  by 
Parliament  of  the  Torquay  (Extension)  Order 
1900. 

The  defendants  (inter  alia)  pleaded  that  the 
Gookington  council  had  no  power  to  retain  the 
plaintiffs  for  the  purpose,  that  the  retainer  was 
null  and  void,  and,  further,  that  the  council  did  not 
comply  with  the  provisions  of  the  Borough  Funds 
Act  1872;  that  the  liability  was  not  a  liability 
attaching  to  the  Gookington  council  "  in  relation 
to  any  part  of  the  added  areas  conjointly  with 
anv  other  area  "  within  art.  18  (2)  (a) ;  that  the 
liability,  if  any,  was  one  which  ought  to  have  been 
liquidated  by  Gookington  before  the  commence- 
ment of  the  order,  as  being  within  the  meaning  of 


art.  17  of  the  order  a  current  debt  and  liability 
incurred  by  them. 

The  Local  Government  Board's  Provisional 
Orders  Confirmation  (No.  14)  Act  1900  (63  &  64 
Vict.  o.  clxxxiii.),  which  came  into  operation  on 
the  9th  Nov.  1900,  after  providing  for  the  disso- 
lution of  the  Cockerton  district  and  the  addition 
of  part  of  it  to  the  borough  of  Torquay  and  the 
remainder  of  it  to  the  rural  district  ox  Newton 
Abbot,  provided : 

Art  17  (1).  The  urban  oouncils  [that  is,  the  urban 
councils  of  Cookington  and  Saint  Mary  Chnroh]  thill 
liquidate  as  far  as  practicable  before  the  oonuaenes- 
ment  of  this  order  all  current  debts  and  liabflitiai 
incurred  by  them  respectively.  (2)  The  reasonable  eosti 
incurred  by  either  of  the  urban  oounous  before  the  date 
of  this  order  in  respeot  of  the  inquiry  preliminary  to  the 
said  order  and  otherwise  in  connection  with  the  said 
order  shall,  if  and  so  far  assnoh oosts  may  be  sanctioned 
by  the  Local  Government  Board,  be  paid  by  the  corpora- 
tion [this  is,  of  Torquay]  out  of  the  district  fund  sod 
general  distriot  rate  of  the  borough. 

Art  18  (2).  Subject  to  the  provisions  of  this  order: 
(a)  All  property  and  liabilities  whioh  immediately  before 
the  commencement  of  this  order  are  vested  in  or  attack 
to  either  of  the  urban  councils  in  relation  exclusively 
to  any  part  of  the  added  areas  shall  be  transferred  to, 
vested  in,  and  attaoh  to  the  corporation  as  urban 
distriot  oounoil,  and  any  property  and  liabilities  verted 
in  or  attached  to  either  of  the  urban  councils  in  relation 
to  any  part  of  the  added  areas  conjointly  with  any  other 
area  shall  be  a  matter  for  adjustment  under  sect  68  of 
the  Act  of  1888.  (6)  All  property  and  liabilities  whisk 
immediately  before  the  oommenoement  of  this  order  are 
vested  in  or  attaoh  to  the  Cookington  oounoil  or  the 
Saint  Mary  Church  oounoil  in  relation  exclusively  to 
the  excluded  part  of  Cookington  [that  is,  by  art  1  the 
parts  of  the  Gookington  distriot  whioh  are  not  by  tin 
order  added  to  the  existing  borough  of  Torquay]  or  the 
excluded  part  of  Saint  Mary  Church,  as  the  oase  may 
be,  shall  be  transferred  to,  vested  in,  and  attach  to  the 
rural  oounoil  [that  is,  by  art  1,  the  rural  district 
oounoil  of  Newton  Abbot].  (3)  The  urban  oouncih 
shall  at  the  oommenoement  of  this  order  be  abolished 
and  osase  to  exist 

By  the  Borough  Funds  Act  1872  (35  &  36  Vict 
c.  91),  it  is  provided : 

Sect.  2.  When  in  the  judgment  of  a  governing  body 
[whioh  by  seot  1  includes  the  oounoil  of  any  municipal 
borough]  in  any  distriot  it  is  expedient  for  suck 
governiog  body  to  promote  or  oppose  any  local  and 
personal  Bill  or  Bills  in  Parliament,  or  to  prosecute  or 
defend  any  legal  proceedings  neoessary  for  the  pro- 
motion or  protection  of  the  interests  of  the  inhabitanti 
of  the  distriot,  it  shall  be  lawful  for  such  governing 
body  to  apply  the  borough  fund,  borough  rate,  or  other 
the  publio  funds  or  rates  under  the  oontrol  of  sues 
governing  body  to  the  payment  of  the  oosts  aid 
expenses  attending  the  same;  and  when  there  are 
several  funds  or  rates  under  the  oontrol  of  the  goterninf, 
body,  such  governing  body  shall  determine  out  of  whioh 
fund  or  funds,  rate  or  rates,  suoh  expenses  shall  be  pay- 
able, and  in  what  proportions,  Ac, 

Seot.  4.  No  expense  in  relation  to  promoting  or 
opposing  any  Bill  or  Bills  in  Parliament  shall  be  charged 
as  aforesaid  unless  incurred  in  pursuance  of  a  resolution 
of  an  absolute  majority  of  the  whole  number  of  the 
governing  body-  at  a  meeting  of  the  governing  body, 
after  ten  clear  days'  notios  by  publio  ad vertissmeat  of 
such  meeting,  and  of  the  purpose  thereof  in  some  looal 
newspaper  published  or  circulating  in  the  distriot 

Seot  8.  Nothing  in  this  Act  shall  extend  or  be  oos- 
strued  to  alter  or  affect  any  special  provision  whioh  ii 
or  shall  be  contained  in  any  other  Aot  for  the  paynest 
of  the  oosts,  oharges,  and  expenses  intended  to  be  pro* 
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vlosd  for  by  tins  Act,  or  to  take  away  or  diminish  any 
rights  or  powers  now  possessed  or  enjoyed  by  any 
fotenmig  body,  or  which  are  or  shall  be  Tested  in  or 
exercisable  by  the  inhabitants  of  any  district  under  any 
general  or  special  Act. 

The  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55)  provides  : 

Sect.  174.  With  respect  to  contracts  made  by  an 
urban  authority  under  this  Act,  the  following  regula- 
tions shall  be  observed— ^namely,  (1)  Every  oontraot 
made  by  an  urban  authority  whereof  the  value  or 
amount  exceeds  fifty  pounds  shall  be  in  writing  and 
sealed  with  the  common  seal  of  such  authority ;  (5)  every 
oontraot  entered  into  by  an  urban  authority  in  con- 
formity with  the  provisions  of  this  section,  and  duly 
executed  by  the  other  parties  thereto,  shall  be  binding 
on  the  authority  by  whom  the  same  is  executed  and 
their  successors,  and  on  all  other  parties  thereto  and 
their  executors,  administrators,  successors,  or  assigns  to 
all  intents  and  purposes,  Ac. 

Sect.  297.  With  respect  to  provisional  orders  autho- 
rised to  be  made  by  the  Local  Government  Board  under 
tins  Act,  the  following  enactments  shall  be  made : 
(3)  The  Local  Government  Board  may  submit  to  Parlia- 
ment for  confirmation  any  provisional  order  made  by  it 
in  pursuance  of  this  Act,  but  any  suoh  order  shall  be  of 
no  force  whatever  unless  and  until  it  is  confirmed  by 
Parliament. 

Sect  298.  The  reasonable  costs  of  any  local  authority 
m  respect  of  provisional  orders  made  in  pursuance  of 
tins  Act,  and  of  the  inquiry  preliminary  thereto,  as 
■auctioned  by  the  Local  Government  Board,  whether  in 
promoting  or  opposing  the  same,  shall  be  deemed  to  be 
expenses  properly  incurred  for  purposes  of  this  Aot  by 
the  local  authority  interested  in  or  affected  by  suoh  pro- 
visional orders,  and  such  oosts  shall  be  paid  accordingly ; 
sad  if  thought  expedient  by  the  Local  Government 
Board,  the  local  authority  may  oontraot  a  loan  for  the 
purpose  of  defraying  suoh  oosts. 

"Sect  62  of  the  Local  Government  Act  1888  (51 
&  52  Vict  c.  41)  gives  power  to  councils  and 
other  authorities  affected  by  the  Act  to  make 
agreements  for  the  purpose  of  adjusting  any 
property  or  liabilities,  and  in  default  of  any  such 
agreement,  then  such  adjustment  can  be  made  by 
an  arbitrator  appointed  by  the  parties,  or  in  case 
of  difference  as  to  the  appointment,  appointed 
by  the  Local  Government  Board. 

Maemorran,  K.O.  and  JR.  Macklin  for  the 
plaintiffs. 

C.  A.  RutscU,  K.C.  and  Willoughby  Williams 
for  the  defendants,  the  Major,  Ac.,  of  Torquay. 

RoskQl  for  the  defendants,  the  Rural  District 
Council  of  Newton  Abbot. 

The  arguments  and  oases  cited  appear  suffi- 


ciently in  the  judgment. 


Cur.  adv.  vult 


Dee.  2.  —  Walton,  J.  (after  stating  the 
pleadings,  read  the  following  judgment:) — At 
the  end  of  1899  the  borough  of  Torquay  pre- 
sented  a  memorial  to  the  Local  Government 
Board  asking  for  the'  extension  of  their  borough 
by  the  inclusion  within  it  of  the  whole  or  part  of 
the  urban  district  of  Cockington.  The  district 
council  of  Cockington  resolved  to  oppose  this 
memorial,  and  the  plaintiffs  were  retained  to  act 
as  solicitors  and  Parliamentary  agents  for  them 
for -the  purposes  of  this  opposition.  A  local 
inquiry  was  held,  and  on  the  17th  May  1900,  a 
provisional  order,  called  the  Torquay  order,  was 
made  by  the  Local  Government  Board.  This 
order  had  no   effect   until  confirmed  by  Parlia- 


ment.    Its  effect  if  and  when  confirmed  was  to 
dissolve  the  Cockington    district   as  from    the 
9th  Nov.  1900,  and  to  add  part  of  Cockington  to 
Torquay  and  the  other  part  (called  in  the  order 
the  excluded  part  of  Cockington),  to  the  rural 
district  of  Newton  Abbot.    Cockington  resolved 
to  oppose  in  Parliament  the  Bill  for  the  confirma- 
tion of  the  Torquay  order,  and  the  plaintiffs  were 
instructed  to  act,  and  did  act,  for  Cockington  in 
and  for  the  purposes  of  suoh  opposition.    In  spite 
of   this    opposition   the    Bill   was   passed   and 
received  the    Royal   Assent  on  the   90th  July 
1900.    The  plaintiffs'  bill  of  costs  in  respect  of 
the  Parliamentary  opposition  was  delivered  to* 
Cockington  on  the  8th  Nov.  1900,  and  a  copy 
of  it  was  delivered  to  the  defendants  on  the  26th 
Nov.  1900.     It  was  not  practicable  to  set  the- 
plaintiffs'  Parliamentary  costs  taxed  before  the 
9th  Nov.  1900,  which  was  the  date  of  the  dissolu- 
tion of  the   Cockington   district.    The   present 
action  was  commenced  on  the  9th  Jan.  1901,  and 
the  taxation  has  been  postponed  until  this  action 
has  been    disposed  of.     It  is  admitted  by  the 
plaintiffs  that  their  claim  is  subject  to  taxation, 
and  to  the  sanction   of  the  Local    Government- 
Board  under  sect.  298  of  the  Public  Health  Act 
1875.    The  plaintiffs'  claim  shortly  is  this,  that 
Cockington  was  liable  to  them  for  these  costs ; 
that    Cockington   having    been    dissolved   and 
divided  between  Torquay  and  Newton  A.bbot,  the 
effect  of  the  Torquay  order   as   confirmed    by 
Parliament,    was   to   transfer  their  liability  to* 
Torquay  and    Newton  Abbot  in  shares    to    be* 
adjusted  between  them,  either  bv  agreement  or 
in  the  manner  provided  by  sect.  62  of  the  Local 
Government  Aot  1888.    The  first  question  which 
arises  is   whether   Cockington    was  under  any 
liability  to  the  plaintiffs  for  the  costs  in  question. 
It  is  said  that  there  was  no  valid  retainer  of  the 
plaintiffs  under  the  seal  of  the    urban  district 
council.     The  facts  as  to   the  retainer  are   as 
follows :  Resolutions  of  the  district  council  of 
Cockington,  beginning  with  a  resolution  of  the 
18th  May  1900  were  passed  from  time  to  time  and 
communicated  to  the  plaintiffs,  by  which  they 
were  retained  and  instructed  to  act  as  solicitors 
and  Parliamentary  agents  for  the  district  council 
in  and  about  the  matters  in  respect  of  which  the 
present  claim  arises.    If  it  were  not  necessary 
that  they  should   be  under  seal,  it  is  not  con- 
tended that  the  retainers  were  not  sufficient  to 
support  the  claim.     Apparently,  on  or  at  some 
time  before  the  6th  Sept.  1900  it  occurred  to  the 
clerk  of  the  district  council  that  the  retainers 
should  be  under  seal,  and  at  his  suggestion  on 
the  6th  Sept.  1900,  a  resolution  was  passed  by  the 
district  council  that  the  seal  of  the  council  should 
be,  and  it  was,  affixed  to  each  of  the  resolutions 
constituting  the  retainers  to  which  I  have  referred; 
and  sealed  copies  of  these  resolutions  were  on  the 
same  day  sent   to    the   plaintiffs.      The  claim 
includes  items  for  work  done  and  disbursements 
made  after  the  sealed  retainers  were  received  by 
the  plaintiffs.     Under  these  circumstances  it  is 
contended  by  the  defendants  that,  as  well  by  the 
common  law  as  by  virtue  of   sect.  174   of   the 
Public  Health  Act  1875,  the  retainer  of  the  plain- 
tiffs was  invalid  and  of  no  binding  effect,  because 
it  was  not  under  the  seal  of  the  district  council, 
and  that  as  to  so  much  of  the  claim  as  relates  to 
anything    done  before  the  6th  Sept.  1900,   the 
district  council    of  Cockington  was   under    no 
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liability,  and,  therefore,  the  defendants  cannot  he 
under  any  liability,  to  the  plaintiffs.  The  plain- 
tiffs do  not  admit  that  it  was  necessary  that  the 
retainers  should  be  under  seal,  and  further  con- 
tend that  the  retainers  sealed  on  the  6th  Sept. 
1900  were  sufficient,  on  the  ground  (1)  that  they 
were  given  and .  sealed  in  consideration  of  the 
plain  tiffs'  undertaking  to  proceed  with  and  finish 
the  work,  and  that  this  constituted  a  new  con- 
tract under  seal  with  a  sufficient  new  considera- 
tion; and  (2)  on  the  ground  that  the  confirma- 
tion under  seal  of  the  original  retainers  was 
binding  upon  the  district  council  without  any  new 
-consideration.  There  is  no  doubt  that  the  plain- 
tiffs proceeded  with  the  business  and  made  such 
disbursements  as  were  made  after  the  6th  Sept. 
on  the  faith  and  in  consideration  of  the  confirma- 
tion under  the  seal  of  the  council  of  the  original 
retainers.  But,  apart  altogether  from  this,  I  wink 
that  the  confirmation  by  the  council  under  their 
seal  of  the  original  retainers  created  an  obligation 
binding  upon  the  council  without  any  new  con- 
sideration. A  promise  under  seal,  whether  made 
for  a  past  consideration  or  without  consideration, 
is  binding.  As  against  this  it  was  contended  for 
the  defendants  that  it  was  ultra  vires  on  the  part 
of  the  district  council  to  create  such  an  obligation 
without  consideration.  It  was,  however,  decided 
in  the  case  of  Bournemouth  Commissioners  v. 
Watts  (51  L.  T.  Rep.  823;  14  Q.  B.  Div.  87)  and 
the  earlier  cases  there  cited  that  where  work  had 
b*en  done  for  a  local  authority  under  a  contract 
^whioh  was  invalid  because  it  was  not  under  seal 
it  was  not  ultra  vires  for  the  local  authority  to 
pay  for  the  work  of  which  they  had  had  the 
uefit.    If,  under  such  circumstances,  it  is  not 


ultra  vires  for  the  local  authority  to  pay,  it  cannot 
he  ultra  vires  for  them  to  bind  themselves  to  pa] 
by  an  instrument  under  seal.     It  was  further 


contended  by  the  defendants  that  by  sect.  174  of 
the  Public  Health  Act  1875  tbe  contract  must  he 
in  writing,  and  that,  therefore,  it  must  be  not 
only  sealed  by  the  local  authority,  hut  also  signed 
by  the  other  party.  It  would,  however,  in  my 
judgment  be  a  strained  and  unreasonable  con- 
struction of  the  section  to  hold  that,  where  soli- 
citors have  acted  upon  a  retainer  under  the  seal 
of  a  local  authority,  they  cannot  recover  their 
costs-  because  the  retainer  was  not  accepted  by 
them  in  writing.  The  object  of  sect.  174  plainly 
was  that  the  terms  of  important  contracts  should 
he  expressed  in  writing,  and  that  local  authorities 
should  not  bind  themselves  to  such  contracts 
(which  are  defined  as  contracts  to  an  amount 
exceeding  501.)  without  that  degree  of  deliberation 
which  is  supposed  to  be  ensured  by  the  forma- 
lities required  in  the  execution  of  a  deed.  It  may 
be  noted  that  it  was,  according  to  the  old  autho- 
rities, because  this  deliberation  was  ensured  in 
the  execution  of  an  instrument  under  seal  that  a 
promise  so  made  was  held  to  be  binding  with- 
out consideration  (see  Leake  en  Contracts,  3rd 
edit.,  p.  124;  Plowden,  p  308).  It  was  further 
contended  by  Mr.  Macmorran  for  the  plaintiffs 
that  in  the  present  case  it  was  uncertain  at  the 
date  of  the  original  retainers  whether  the  costs 
would  or  would  not  amount  to  50Z.,  and  that, 
therefore,  the  case  was  not  within  sect.  174.  I 
prefer,  however,  to  decide  this  point  in  favour 
of  the  plaintiffs,  on  the  ground  that  the  confirma- 
tion under  seal  on  the  6  th  Sept.  1900,  of  the 
earlier  unsealed  retainers  was  sufficient  to  satisfy 


the  requirements  of  sect.  174  of  the  Public  Health 
Act  1875,  and  of  the  common  Law:  The  next 
objection  taken  by  the  defendants'  was  that  the 
costs  could  not  be  recovered  because  the  require-' 
ments  of  the  statute  35  &  36  Vict.  o.  91  (the 
Borough  Funds  Act  1872),  had  not  been  complied 
with.  By  that  Act  power  is  given  to  certain  local 
authorities  under  certain  conditions  to  incur  costs 
in  promoting  or  opposing  Bills  in  Parliament  It 
is  admitted  that  these  conditions  were  not  in  tbe 
present  case  fulfilled  by  the  district  council  of, 
Cockington.  But,  by  sect  8  of  the  Act,  it  is  pro- 
vided that :  "  Nothing  in  this  Act  shall  extend  or 
be  construed  to  alter  or  affect  any  special  provision 
which  is  or  shall  be  contained  in  any  other  Act 
for  the  payment  of  the  costs,  charges,  and  expenses 
intended  to  be  provided  for  by  this  Act,  or  to 
take  away  or  diminish  any  rights  or  powers  now 
possesses  or  enjoyed  by  any  governing  body,  or 
which  are,  or  shall  be,  vested  in  or  exercisable  by, 
the  inhabitants  of  any  district  under  any  general 
or  special  Act."  It  was,  in  the  first  place,  con- 
tended by  Mr.  Macmorran  on  behalf  of  the 
plaintiffs  that  the  district  council  in  opposing  the 
Bill  by  which  the  district  of  Cockington  was  to 
be  dissolved  were  exercising  a  right  or  power 
which  they  possessed  independently  of  the 
Borough  Funds  Act  1872,  a  right  of  self-preserva- 
tion necessarily  vested  in  every  such  body,  a  right 
to  resist  an  attack  upon  their  existence.  In  sup- 
port of  this  contention  Mr.  Macmorran  relied  on 
the  judgment  of  Sir  George  Jessel,  M.B.  in 
Attorney 'General  v.  Mayor  of  Brecon  (40  L.  T. 
Bep.  52;  10  Oh.  Div.  204);  and  as  against  it 
Mr.  Russell  and  Mr.  Boskill,  for  the  defendants, 
relied  on  Magistrates  and  Council  of  Leiih  v. 
Commissioners  for  the  Harbour  and  Docks  of  Lsith 
(81  L.  T.  Bep.  98 ;  (1899)  A.  C,  508).  If  I  had  to 
decide  this  question  I  should  have,  at  all  events, 
considerable  difficulty  in  accepting  Mr.  Mac- 
morran's  contention  that  the  present  case  is  not 
governed  by  the  decision  of  the  House  of 
Lords  in  the  Leith  case.  But  Mr.  Macmorran 
further  contended  that,  even  if  this  he  so, 
the  costs  in  question  in  the  present  case  were 
costs  properly  incurred  under  sects.  297  and 
298  of  the  Public  Health  Act  1875,  which 
are  incorporated  in  the  Local  Government  Act 
1888  by  sect.  87  (2)  of  that  Act;  and,  there- 
fore, were  within  the  saving  clause  (sect  8)  of 
'that  Act.  Sect.  298  of  the  Public  Health  Act 
1875  is  as  follows :  "  The  reasonable  costs  of  any 
local  authority  in  respect  of  provisional  orders 
made  in  pursuance  of  this  Act  and  of  the  inquiry 
preliminary  thereto,  as  sanctioned  by  the  Local 
Government  Boaid,  whether  in  promoting  or 
opposing  the  same,  shall  be  deemed  to  be  expenses 
properly  incurred  for  purposes  of  this  Act  by 
the  local  authority  interested  in  or  affected  by 
such  provisional  orders,  and  Buch  costs  shall  be 
paid  accordingly ;  and,  if  thought  expedient  by 
the  Local  Government  Board,  the  local  authority 
may  contract  a  loan  for  the  purpose  of  defraying 
such  costs."  A  provisional  order  is  by  sect  297 
(3)  of  no  force  whatever  until  confirmed  by 
Parliament.  It  is  said  for  the  defendants  that 
sect.  298  applies  to  such  costs  as  are  incurred 
before  the  provisional  order  is  made  by  the  Local 
Government  Board,  but  it  is  to  be  observed  that 
sect.  298  applies  to  the  costs  both  in  respect  of 
the  inquiry  preliminary  to  the  provisional  order 
and  also  in  respect  of  the  provisional  order  itself, 
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and  whether  In  promoting  or  opposing  the  same. 
I  think  that  the  costs  in  question  were  clearly 
•ooets  incurred  in  respect  of  the  opposition  of  the 
provisional  order.  I  come  to  the  conclusion, 
therefore,  that  the  costs  in  question  were  autho- 
rised by  sect  298  of  the  Public  Health  Act  1875, 
and  are  not  subject  to  the  requirements  of  the 
Borough  Funds  Act  1872.  The  result  of  my 
judgment  upon  these  points  is  that,  subject 
to  taxation  and  to  the  sanction. of  the  Local 
Government  Board  (under  sect.  298  of  the  Public 
Health  Act  1875,  the  district  council  of  Cooking- 
ton,  if  it  had  continued  to  exist,  would  have  been 
liable  to  the  plaintiffs  for  the  costs  in  question  in 
this  action,  fiat  the  district  council  of  Cooking- 
ton  has  been  dissolved,  and  the  question  remains, 
and  this  is  the  only  other  question  to  be  dealt 
with  in  this  action,  whether  this  liability  of 
-Gockington  has  been  transferred  to  the  defen- 
dants. This  depends  on  the  effect  of  art.  18, 
sub-sect.  2,  of  the  Torquay  Order  as  confirmed  by 
Parliament.  [His  Lordship  then  read  art.  18, 
sub-sect.  2,  of  the  Provisional  Order,  and  pro- 
ceeded.] The  application  of  this  sub-section  to 
the  present  case  was  recently  (on  the  10th  Oct 
1900)  considered  by  Buckley,  J.  sitting  as 
Vacation  judge,  in  the  case  of  Ex  parte  Mayor 
of  Torquay  and  Cockington  Urban  District 
Council  (unreported),  on  an  application  which 
was  made  by  the  borough  of  Torquay  against 
the  Cockington  urban  district  council,  before 
Cockington  was  dissolved,  for  a  mandamus 
to  compel  the  urban  district  council  of  Cock- 
ington, to  make  and  levy  a  rate  for  the 
purpose  of  liquidating  as  far  as  practicable  all 
current  debts  and  liabilities  incurred  by  them 
before  the  date  of  the  commencement  of  the 
Torquay  Extension  Order  1900,  that  is,  for  the 
purpose  of  paying  the  costs  now  in  question. 
The  application  was  dismissed  by  Buckley,  J., 
who  in  the  judgment  delivered  by  him  on  the 
10th  Oct  1900,  said:  "The  urban  district  of 
Gockington  had  of  course  certain  liabilities,  and 
it  is  said  that  there  remain  liabilities  which  in 
substance  are  these:  the  Parliamentary  costs 
incurred  by  the  urban  district  of  Cockington  in 
opposing  before  Parliament  the  Bill  which  con- 
firmed the  provisional  order  of  the  17th  May. 
It  has  been  argued  before  me  by  counsel  who 
appeared  for  the  urban  district  council  of  Cocking- 
ton, that  those  Parliamentary  costs  are  costs 
which  are  to  be  borne  by  the  corporation  of 
Torquay,  and  are  not  a  liability  of  Cockington. 
The  question  whether  that  is  so  depends  upon 
the  true  construction  of  art.  17  of  the  provisional 
order.  In  sub-sect.  2  of  that  article  I  think  the 
words  "before  the  date  of  this  order"  govern 
the  whole  of  the  words  "  in  respect  of  the  inquiry 
preliminary  to  the  said  order,  and  otherwise  in 
connection  with  the  said  order."  I  arrive  at  that 
conclusion  upon  these  grounds.  The  use  of  the 
word  "otherwise"  shows  that  the  costs  pre- 
viously mentioned  are  contemplated  as  being  in 
connection  with  the  order,  the  costs  subsequently 
mentioned  are  "otherwise"  in  connection  with 
the  order,  so  that  there  is  one  class  of  costs  here 
-dealt  with,  and  I  see  no  reason  why  the  whole  of 
that  class  of  costs  should  not  be  governed  by  the 
words  as  to  time,  which  precede  both  of  them, 
namely,  "  before  the  date  of  this  order."  I  think 
that  the  intention  of  that  sub-section  was  that 
all  the  costs  down  to  the  date  when  the  order  was 
Mjlo.  Cab.— Vol.  XX. 


passed  on  the  17th  May  should  be  borne  by  the 
corporation  of  Torquay  and  not  by  Cockington. 
The  intention  was  not  to  provide  at  all  with 
respect  to  subsequent  costs.  On  that  point, 
therefore,  I  am  against  the  urban  district  of 
Cockington,  because  the  Parliamentary  costs  Of 
opposing  the  Bill  by  which  the  provisional  order 
was  confirmed,  were  of  course  incurred  after  the 
date  of  the  order,  that  is  to  say,  after  the  17th 
May,  and  were  therefore  not  within  art  17  (2). 
Those  I  think  are  liabilities  of  the  urban  district 
council  of  Cockington.  Under  those  circumstances 
the  corporation  of  Torquay  ask  me  to  grant  a 
mandamus  compelling  Cockington  to  levy  a  rate 
for  the  discharge  of  those  costs,  and  they  say, 
and  truly,  that  under  art  18  (3)  the  urban  council 
of  Cockington  will  cease  to  exist  on  the  9th 
Nov.  next,  and  the  contention  is  that  unless  a 
rate  is  levied  immediately  there  will  be  no  urban 
district  of  Cockington,  and  they  can  levy  no  rate, 
and  therefore  this  liability  would  be  left  to  rest 
upon  Torquay  under  another  section  of  the  order. 
It  appears  to  me  that  is  not  the  result  of  it. 
Art.  18  of  the  order  in  sub-sect  2  contains  thiB, 
"  Subject  to  the  provisions  of  this  order  " — that  is, 
amongst  other  things,  subject  to  art  17  (1),  that 
the  urban  district  council  shall  liquidate  as  far  as 
practicable  all  its  liabilities — "  all  properties  and 
liabilities  .  .  .  shall  be  a  matter  for  adjust- 
ment under  sect  62  of  the  Act  of  1888."  This 
particular  liability  for  the  Parliamentary  costs 
will  be  one  vested  in  or  attached  to  the 
urban  district  council  of  Cockington  iu  relation 
to  that  part  of  that  district  which  is  added  to 
Torquay  conjointly  with  the  other  area  which  is 
added  to  the  district  of  Newton  Abbot,  and  this 
clause  therefore  provides  that  that  shall  be  a 
matter  for  adjustment  under  sect.  62  of  the  Act 
of  1888.  Turning  to  sect  62  of  the  Act  of 
1888,  I  find  that  any  council  or  other  autho- 
rities affected  by  that  Act  may  make  agreements 
for  the  purpose  of  adjusting  their  liabilities,  and 
then  by  sub-sect  2,  in  default  of  an  agreement 
as  to  any  matter  requiring  adjustment,  if  no 
other  mode  of  making  the  adjustment  is  provided 
by  the  Act  the  adjustment  may  be  made  or 
determined  by  an  arbitrator  appointed  by  the 
parties,  or  in  case  of  difference  as  to  the  appoint- 
ment, appointed  by  the  Local  Government  Board. 
It  seems  to  me  that  under  the  provisions  of 
art.  18  (2)  of  the  provisional  order  and  sect.  62  of 
the  Act  of  1888,  the  question  as  to  how  far  these 
Parliamentary  costs  and  other  liabilities,  if  there 
be  any,  under  the  Act,  of  the  urban  district 
council  of  Cockington  ought  to  be  borne  as 
between  Torquay  and  Newton  Abbot,  can  be 
adjusted  between  those  parties  by  agreement,  or, 
if  necessary,  by  arbitration.  .  .  .  For  all 
these  reasons  it  seems  to  me  that  the  application 
for  a  mandamus  has  failed,  and  1  must  refuse  it" 
I  entirely  agree  with  the  view  so  expressed  by 
Buckley,  J.  By  art  17  of  the  provisional  order 
it  is  provided  [His  Lordship  read  the  article,  and 
proceeded:]  It  seems  clear  that  the  costs  in 
question  could  not  practically  be  paid  before  the 
commencement  of  the  order  (the  9th  Nov.  1900), 
because  they  could  not  be  taxed,  nor  could  the 
sanction  of  the  Local  Government  Board  be 
obtained  before  that  date.  Sub-sect  2  of  art.  17, 
as  held  by  Buckley,  J.,  refers  only  to  costs 
inourrei  before  the  date  of  the  order,  which  was 
the  17th  May  1900,  and  therefore  does  not  apply 
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to  the  costs  now  in  question.  The  liability  in 
question  was  a  liability  which  attached  to  the 
urban  council  of  Cockington  in  relation  to  the 
whole  of  Cockington,  and  therefore  (in  the 
language  of  art.  18,  sub-sect.  2)  attached  to 
Cockington  in  relation  to  the  added  area  (added 
to  Torquay)  conjointly  with  another  area-— that 
is,  the  excluded  part  of  Cockington  which  was 
added  to  the  rural  district  of  Newton  Abbot  The 
liability  is  therefore  a  matter  for  adjustment 
under  sect  62  of  the  Local  Government  Act 
1888.  When  adjusted  that  Bhare  of  the  liability 
adjusted  to  the  added  area  becomes  a  liability 
attaching  to  that  area  exclusively,  and  is  trans- 
ferred by  art  18,  sub-sect  2,  to  Torquay ;  and 
that  share  of  the  liability  adjusted  to  the 
excluded  part  of  Cockington,  becomes  a  liability 
attaching  to  Cockington  in  relation  exclusively  to 
the  excluded  part  of  Cockington,  and  is  trans- 
ferred by  art  18  (2)  (b)  to  the  defendants,  the 
rural  district  council  of  Newton  Abbot.  The 
result  therefore  is  that  in  my  judgment  a  deolara- 
must  be  made  in  the  terms  of  the  1st  paragraph 
of  the  claim  in  the  statement  of  claim. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Brooks,  Jenkins, 
and  Co. 

Solicitors  for  the  defendants  (the  mayor,  &a,  of 
Torquay),  Batten,  Proffitt,  and  Scott,  for  A.  W. 
Cowaeu,  Torquay. 

Solicitors  for  the  defendants  (the  rural  district 
council  of  Newton  Abbot),  MUner  and  Biekford. 


Nov.  8  and  Dec.  16, 1901. 

(Before  Lord  Alybbstonb,  C.J.,  Dablino 

and  Chaxnbll,  JJ.) 

KlRKHOUSE  V.  BLAJCBWA.Y.  (a) 

Registration  of  voters — Claimant's  wife  a  pauper 
lunatic  —  Parochial  relief —  "  Medical  and 
surgical  assistance  " — Medical  Relief  Disqualifi- 
cation Removal  Act  1885  (48  &  49  Vict.  c.  46) 
s.4. 

The  relief  given  to  a  pauper  lunatic  in  a  public 
asylum  at  the  expense  of  the  poor  rate  is 
parochial  relief,  and  whether  it  is  "  medical  and 
surgical  assistance  "  within  sect.  4  of  the  Medical 
Relief  Disqualification  Removal  Act  1885  is  in 
every  case  a  question  of  fact  for  the  revising 
barrister  to  decide.  In  deciding  such  question 
the  length  of  time  during  which  the  lunatic  has 
received  relief  and  the  fact  that  no  payment  has 
been  made  by  the  lunatic's  relatives  in  respect 
of  such  relief  are  material. 

A.  was  in  every  respect  qualified  for  registration 
as  a  voter  save  that  his  wife  was  a  pauper 
lunatic  who  had  been  supported  at  the  expense 
of  the  poor  rate  in  the  county  asylum  of  G.  for 
several  years.  Previous  to  her  becoming  lunatic 
she  had  lived  with  and  been  supported  by  A., 
and  if  she  recovered  she  would  again  live  with 
and  be  supported  by  him. 

Held,  that  %t  was  a  question  of  fact  whether  the 
relief  given  to  A.s  wife  was  "medical  or 
surgical  assistance  "  within  sect  4  of  the  Medical 
Relief  Disqualification  Removal  Act  1885,  and 
there  was  evidence  on  which  the  revising 
barrister  could  find  that  it  was  not  such  assist- 
ance. 

(a)  Reported  by  J.  Andriw  Strahan,  Eaq.,  Rarriiter-at-Law. 


Cabs  stated  by  the  revising  barrister  for  the  city 
of  Gloucester. 

The  appellant,  William  Kirk-house,  claimed  to 
have  his  name  inserted  in  the  occupiers'  list 
(division  1)  for  the  parish  of  Gloucester. 

He  was  qualified  in  all  respects  to  be  placed  on 
the  said  list  except  for  the  fact  that  his  wife  had 
been  during  the  whole  of  the  qualifying  period 
maintained  out  of  the  poor  rate  of  the  parish  ai 
a  pauper  patient  of  the  Gloucester  County 
Lunatic  Asylum.  She  was  removed  to  the  asylum 
in  Sept  1899  under  a  justice's  order.  The  certifi- 
cate was  signed  by  a  medical  officer  of  the 
Gloucester  Union. 

Nine  shillings  a  week  was  paid  to  the  county 
authority  by  the  overseers  of  Gloucester  out  of 
the  poor  rate  for  her  maintenance,  and  it  must 
be  taken  that  nothing  had  been  contributed  by 
the  claimant  towards  her  maintenance. 

It  was  contended  on  behalf  of  the  claimant  that 
the  maintenance  of  the  wife  in  the  asylum  was 
medical  assistance  within  the  meaning  of  the 
Medical  Belief  Disqualification  Removal  Act  1885 
(48  &  49  Vict.  c.  46),  and  that  he  was  not  thereby 
deprived  of  his  right  to  be  registered  as  a  Par- 
liamentary voter  or  as  a  burgess. 

The  revising  barrister  thought  that  the  perma- 
nent maintenance  of  a  lunatic  or  imbecile,  which 
was  this  case,  was  distinguishable  from  the  medical 
treatment  of  a  patient  under  a  temporary  attack 
of  mental  disease,  and  that  such  maintenance  was 
not  medical  assistance  within  the  meaning  of 
the  statute.  He  thought  it  analogous  to  the 
maintenance  of  a  disabled  or  crippled  pauper  in 
the  workhouse,  and  that  such  medical  assistance, 
if  any,  as  was  rendered  to  the  patient  was  an 
incident  additional  to  the  maintenance. 

Three  other  persons — viz.,  Joseph  Herbert, 
Richard  Povey,  and  William  James  Walker- 
claimed  to  be  inserted  in  the  same  list  The 
circumstances  were  identical  with  those  in  Kirk, 
house's  case,  except  the  dates  of  the  removal 
orders. 

The  wife  of  Joseph  Herbert  was  removed  on 
the  13th  May  1901,  and  she  bad  ever  since 
remained  in  the  asylum.  The  wife  of  Richard 
PovAy  was  removed  on  the  11th  Oct.  1900,  and  she 
had  ever  since  remained  in  the  asylum.  The  wife 
of  William  James  Walker  was  removed  on  the 
29th  Deo.  1898,  and  she  had  ever  since  remained 
in  the  asylum. 

The  revising  barrister  rejected  the  claims  of 
William  Kirkhouse  and  of  the  three  other  persons 
to  be  inserted  in  the  occupiers'  list,  division  1. 

Kirkhouse  appealed  on  behalf  of  himself  and 
the  other  three  persons. 

Henry  Terrell,  K.O.  (Pereival  Hughes  with  him). 
— I  submit  .that  the  revising  barrister's  decision 
was  wrong  on  two  grounds.  In  the  first  place,  I 
contend  that,  though  this  woman  was  supported 
out  of  the  poor  rates,  nevertheless  the  relief  she 
received,  if  it  could  be  called  relief,  was  not 
parochial  relief  at  all.  Parochial  relief  means 
relief  in  the  nature  of  alms.  Here  the  woman 
did  not  receive  alms.  When  she  became  lunatic 
she  was  in  no  need  of  alms;  her  husband  sap- 
ported  her.  She  was  removed  to  the  asylum,  not 
because  she  was  poor,  but  because  she  was  mad. 
It  was  done  in  the  public  interest  jti9t  as  a 
patient  suffering  from  an  infectious  disease  may  be 
removed  to  a  hospital  for  infectious  diseases.  She 
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did  not  apply  for  relief.  In  the  public  interest 
she  was  removed.  Assuming  you  are  against  me 
on  that  point,  then  I  say  the  relief  given  was 
•  medical  and  surgical  assistance  "  within  the 
Medical  Belief  Disqualification  Removal  Act  1885, 
s.  4.  As  to  that,  the  revising  barrister  has  made  a 
distinction  between  permanent  lunacy  and  a 
passing  attack  of  madness.  But  surely  the  length 
of  the  period  during  which  relief  is  given  cannot 
change  its  nature  P  There  is  nothing  in  the  Act 
distmguishinff  between  temporary  and  permanent 
medical  relief. 

The  respondent  did  not  appear. 

Cur.  adv.  vuU. 

Dec.   16. — Channell,  J.  read  the  following 
judgment : — This  was  an  appeal  on  a  case  stated 
by  toe  revising  barrister  for  the  city  of  Gloucester, 
and  the  question  we  have  to  consider  is  whether 
the  barrister  was  right  in  disallowing  the  vote  of 
the  voter  on  the  ground  of  his  having  received 
w  parochial  relief  or  other  alms  which  by  the  law 
of  Parliament  disqualify."    The  voter's  wife  had 
been  maintained  for  a  period  of  about  two  years 
in  the  county  lunatic  asylum,  at  the  expense  of 
the  union,  and  he  had  not  paid  anything  towards 
her  maintenance  and  support.    It  was  contended 
on  behalf  of  the  voter  that  this  was  medical 
relief    within   the   meaning     of     the    Medical 
Belief     Disqualification     Removal     Act     1885 
(48  &  49  Vict  c  46).     The  revising  barrister 
stated   that   he   though   that     the    permanent 
maintenance  of  a  lunatic  or  imbecile,  which  was 
this  case,  was  distinguishable  from  the  medical 
treatment  of  a  patient  under  a  temporary  attack 
of  mental  disease,  and  that  such  maintenance  was 
not  medical  assistance  within  the  meaning  of  the 
said  statute.    He  thought  it  analogous  to  the 
maintenance  of  a  disabled  or  crippled  pauper  in 
the  workhouse,  and  that  such  medical  assistance, 
if  any,  as  was  rendered  to  the  patient  was  an 
incident  additional   to    the  maintenance.     We 
think  that  this  is  a  finding  of  fact,  and  that  there 
was  evidence  to  support  it,  and  that  we  cannot 
and  ought  not  to  disturb  it.    It  seems  to  us  that 
in  all  cases  in  which  relief  is  given  which  is  more 
or  less  of  the  nature  both  of  medical  relief  and 
ordinary  relief  a  question  of  fact  arises  for  the 
decision  of   the  revising  barrister.      Where  in 
consequence  of  illness  (and  insanity  is  undoubtedly 
illness)  a  voter  or  a  member  of  his  family  whom 
he  is  bound  to  support  is  given  medical  relief  it 
is  not  the  less  medical  relief  within  the  statute 
because  a  certain  amount  of  ordinary  sustenance 
is  given  as  well  as  medicine.    And  so  where  a 
pauper  in  a  workhouse  is  removed  to  the  infirmary 
in  consequence  of  his  illness,  he  would  whilst  in 
the  infirmary  still  be  receiving  relief  other  than 
medical  relief  within  the  meaning  of  the  statute. 
It  would  be  a  question  of  fact  for  the  revising 
barrister  in  all  such  eases  what  the  real  character 
of  the  relief  was  and  which  kind  was  merely  inci- 
dental to  the  other.     Where   a  member  of   a 
rater's  family  is  attacked  with  insanity  and  is  in 
consequence  removed  to  an  asylum  at  the  expense 
of  the  union,  we  should  have  no  doubt,  and  the 
revising  barrister  in  this  case  seems  to  have  had 
no  doubt,  that  the  case  was,  in  the  first  instance, 
one  of  medical  relief.  But  where  the  insane  person 
(being  a  person  for  whose  support  the  voter  is 
liable)  remains  permanently  in  the  asylum  and 
no  payment  is  made  by  the  voter,  we  think  a 


question  of  fact  arises  as  to  whether  the  relief  has 
not  become  ordinary  relief  as  distinguished  from 
medical.  Where  any  payment  iB  made,  even 
although  it  is  not  as  great  as  the  cost  to  the 
union  of  the  maintenance  of  the  lunatic  in  the 
asylum,  the  inference  might  fairly  be  drawn  that 
there  is  no  ordinary  relief ,  but  this  is  for  the 
barrister.  Where  the  maintenance  has  continued 
for  a  long  time  without  any  payment  whatever, 
we  cannot  say  that  the  barrister  is  wrong  in 
coming  to  the  conclusion  that  the  voter  is  in 
receipt  of  relief  other  than  medical  relief.  There 
appear  to  be  no  authorities  in  this  country  bearing 
on  this  question,  but  the  view  we  have  expressed 
appears  to  be  that  taken  by  the  courts  in  Ire- 
land :  (see  HoUand  v.  Porter,  Lawson's  Notes  of 
Registration  Gases,  1898,  220,  and  Croeean  v. 
Holland,  Lawson's  Notes,  1899,304).  This  appeal 
must  be  dismissed,  but  as  there  was  no  appearance 
for  the  respondent  there  will  be  no  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ayrton,  Briscoe, 
and  Barclay. 


Monday,  Dec.  16,  1901. 

(Before  Lord  Alyerstone,  C.J.,  Darling  and 
Channell,  JJ.) 

Mayor  and  Corporation  of  Westminster  v. 
London  County  Council,  (a) 

Metropolis  —  "  Wooden  structures  "—Licence  to 
erect — Jurisdiction  of  borough  corporations — 
London  County  Council — London  Building  Act 
1894  (57  &  58  Vict.  c.  ccmii.),  s.  84— London 
Government  Act  1899  (62  &  63  Vict.  c.  14),  s.  5, 
sched.  2,  part  1. 

Stands  and  platforms  constructed  entirely  of  wood 
save  as  to  the  nails  holding  theplanks  together 
were  erected  within  the  city  of  Westminster. 
The  corporation  of  Westminster  claimed  that  as  by 
sect.  5  and  sched.  2,  part  1,    of  the  London 
Government  Act  1899  the  power  to  license  wooden 
structures  given  to  the  London  County  Council 
was  transferred  to  them,  they  were  the  proper 
authority  to  license  the  erection  of  these  struc- 
tures, and   to  take  proceedings   in  default  of 
obtaining  such  licence : 
Held,  that  sect.  84  of  the  London  Buildina  Act 
1894  applied  to  all  wooden  structures,  whether 
permanent  or  temporary,  not  coming  within  the 
general  provisions  of  part  6  of  that  Act ;  that  it 
therefore  applied  to  these  structures ;  and  that 
consequently  the  power  to  license  their  erection 
was  transferred  by  sect.  5  and  sched.  2,  part  1,  of 
the  London  Government  Act  1899  to  the  corpora- 
tion. 
Application    of    the   mayor,    aldermen,   and 
councillors  of  the  city  of  Westminster  under 
sect.  29  of  the  London  Government  Act  1899,  by 
way  of  special  case  agreed  upon  by  them  and 
the  London  County  Council. 
The  case  was  (so  far  as  material)  as  follows  : — 

By  sect.  29  of  the  London  Government  Act 
1899  it  is  enacted  that 

If  any  question  arises  or  is  about  to  arise  as  to 
whether  any  power,  duty,  or  liability  is  or  is  not  trans- 
ferred by  or  under  this  Act  to  the  council  of  any  metro- 

(a)  Reported  by  J.  Ahv&iw  Steahan,  Esq.,  Barriater-at-Law. 
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patttsn  borough,  or  any  property  is  or  is  not  vested  la 
any  such  oounoil,  that  question,  without  prejudice  to 
any  other  mode  of  trying  it,  may,  on  the  application  of 
the  council,  be  submitted  for  decision  to  the  High  Court 
in  euoh  luminary  manner  as,  subject  to  any  Rules  of 
Court,  may  be  directed  by  the  court,  and  the  oourt,  after 
hearing  euoh  parties  and  talcing  such  evidence  (if  any) 
aa  it  thinks  just,  shall  decide  the  question. 

Questions  had  arisen  between  the  London 
County  Council  and  the  mayor,  aldermen,  and 
councillors  of  the  city  of  Westminster  as  to 
whether  the  powers,  duties,  and  liabilities  of  the 
county  council  with  respect  to  the  approval  or 
licensing,  erection,  setting  up,  and  control  of 
certain  structures  within  the  city  of  Westminster 
were  or  were  not  transferred  by  or  under  the 
London  Government  Act  1899  from  the  said 
county  council  to  the  council  of  the  city  of 
Westminster.  The  circumstances  under  which 
such  questions  had  arisen  were  stated  in  the 
subsequent  paragraphs  of  the  case. 

By  sect.  1  of  the  London  Government  Act 
1899  it  was  enacted  that  the  whole  of  the  adminis- 
trative county  of  London,  exclusive  of  the  city  of 
London,  should  be  divided  into  metropolitan 
boroughs  (in  the  Act  subsequently  referred  to  as 
Boroughs)  and  by  that  section  it  was  also  declared 
lawful  for  Her  late  Majesty,  by  Order  in  Council 
subject  to  and  in  accordance  with  the  Act,  to 
form  each  of  the  areas  mentioned  in  the  1st 
schedule  to  the  Act  into  a  separate  borough, 
subject  to  such  alteration  of  area  as  might  be 
required  to  give  effect  to  the  Act,  and  to  such 
adjustment  of  boundaries  as  might  appear  to  Her 
late  Majesty  in  Council  expedient  for  simplifica- 
tion or  convenience  of  administration,  and  to 
establish  and  incorporate  a  council  for  each  of  the 
boroughs  so  formed. 

By  sched.  1  of  the  said  Act  it  was  declared 
that  one  of  the  areas  to  be  constituted  a  separate 
borough  was 

The  area  of  the  ancient  parliamentary  borough  of 
Westminster,  comprising  the  parishes  of  St  Margaret 
and  St.  John,  Westminster,  the  parish  of  St.  George, 
Hanover-square,  the  parish  of  St.  James,  Westminster, 
the  parish  of  St.  Martin-in-the- Fields,  and  the  district  of 
the  Strand  Board  of  Works,  and  including  the  close  of 
the  collegiate  church  of  St.  Peter,  Westminster,  and  the 
liberty  of  the  Bolls. 

By  the  Borough  of  Westminster  Order  in 
Council  1900,  dated  the  15th  May  1900,  and  made 
under  and  in  pursuance  of  the  provisions  of  the 
London  Government  Act  1899,  there  was  consti- 
tuted a  metropolitan  borough  of  Westminster,  and 
provisions  were  made  therein  for  determining  the 
area  of  the  borough  so  constituted,  and  bv  the 
same  Order  in  Council  a  council  was  established 
for  the  said  borough. 

By  Boyal  charter  dated  the  29th  Oct.  1900 
there  was  granted  and  confirmed  to  the  said 
metropolitan  borough  of  Westminster  the  title  of 
city,  and  it  was  declared  that  from  the  date 
therein  mentioned  the  said  borough  should  be 
called  and  styled  the  city  of  Westminster,  and 
that  the  council  established  for  the  said  borough 
should  be  styled  the  mayor,  aldermen,  and 
councillors  of  the  city  of  Westminster. 

By  sect  5  (1)  of  the  London  Government  Act 
1899  it  was  enacted  that 

As  from  the  appointed  day  the  powers  and  duties  of 
the    London   County   Council    under    the    enactments 


mentioned  in  part  1  of  the  2nd  schedule  to  this  lot 
shall,  subject  to  the  conditions  mentioned  at  that 
schedule,  be  tranaf  erred  to  each  borough  oomnoil  at 
respects  their  borough. 

The  9th  Nov.  1900  was  appointed  as  the  day 
for  the  coming  into  force  ox  this  section  by  an 
order  of  the  Lord  President  of  the  Privy 
Council,  dated  the  18th  Oct  1900,  and  mads 
under  the  powers  of  sect  33  of  the  London 
(Government  Act  1899. 

Sched.  2,  part  1,  of  the  said  Act,  so  far  as 
directly  material,  runs  as  follows : 

Part  1. — Minor  powers  and  duties  to  be  transfesced 
from  county  council: 


Powers  and  duties  transferred. 


Power  under  sect  84  of  the 
London  Building  Act  1894  to 
lioenee  the  setting  up  of  wooden 
structures  and  power  to  take  pro- 
ceedings for  default  in  obtaining 
or  observing  the  conditions  of  a 
lioenoe  under  that  seotion. 


Conditions  of  trustor. 


Sect.  84  of  the  London  Building  Act  1894  is  one 
of  a  group  of  five  sections  included  in  part  7  of 
that  Act,  under  the  title  "  Special  and  Temporary 
Buildings  and  Wooden  Structures."  Those 
sections  are  in  the  following  terms  : 

Sect  82  (1).  Where  a  builder  is  desirous  of  erecting 
an  iron  building,  or  structure,  or  any  other  building,  or 
structure  to  which  the  general  provisions  of  part  6  of 
this  Act  are  inapplicable,  or,  in  the  opinion  of  the 
oounoil,  inappropriate,  having  regard  to  the  special  pur- 
pose for  which  the  building  or  struoture  is  designed  and 
actually  need,  he  shall  make  aa  application  to  the 
oounoil,  aooompanied  by  a  plan  of  the  proposed  build- 
ing, with  such  particulars  aa  to  the  construction  thereof 
aa  may  be  required  by  the  oounoil.  (2)  The  oounoil,  if 
satisfied  with  suoh  plan  and  particulars,  shall  signify 
their  approval  of  the  same  in  writing,  and  thereupon 
the  building  may  be  constructed  according  to  suoh  plan 
and  particulars,  but  the  oounoil  shall  not  authorise  any 
building  of  the  warehouse  olaas  to  be  erected  of  greater 
oubioal  extent  than  250,000  cubic  feet,  ezoept  in  aooor- 
danoe  with  the  foregoing  provisions  of  this  Act  (3) 
The  oounoil  may  for  the  purpose  of  regulating  the  pro- 
cedure in  relation  to  such  applications  issue  suoh 
general  rules  as  they  think  fit  aa  to  the  time  and  manner 
of  making  applications  and  as  to  the  plana  to  be  pre- 
sented, the  expenses  to  be  incurred,  and  any  other 
matter  or  thing  connected  therewith.  (4)  All  expense! 
incurred  in  and  about  the  obtaining  the  approval  of  the 
oounoil  shall  be  paid  by  the  builder  to  the  superintending 
arohiteot,  or  to  suoh  other  person  as  the  oounoil  may 
appoint,  and  in  default  of  payment  may  be  recovered  in 
a  snmmary  manner.  (5)  A  copy  of  any  plans  sad 
particulars  approved  by  the  oounoil  shall  be  furnished 
to  the  district  surveyor  within  whose  distriot  the 
building  to  which  such  plans  and  particulars  relate 
is  situate,  (and  it  shall  be  his  duty  to  ascertain  that 
the  same  is  built  in  aooordanoe  with  the  said  plans  and 
particulars. 

Sect.  83.  Where  an  application  is  made  to  the  oounoil 
by  any  person  stating  his  desire  to  erect  in  any  place  an 
iron  or  other  building  or  struoture  of  a  temporary  cha- 
racter, to  whioh  the  general  provisions  of  part  6  of  this 
Aot  are  inapplicable,  the  oounoil  may,  if  they  approve  of 
the  plan  and  particulars  of  ihe  building  or  struoture, 
limit  the  period  during  whioh  it  shall  be  allowed  to 
remain  in  that  pleoe,  and  may  make  their  approval 
subjeot  to  buoh  conditions  aa  to  the  removal  of  the 
building  or  struoture  or  otherwise  aa  they  thibk  fit*  and 
if,  at  the  expiration  of  that  period,   the  building  or 
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structure  be  not  removed  in  aooordanoe  with  those  con- 
ditions the  council  may  serve  a  notice  on  the  ooonpier 
or  owner  of  such  building'  or  struoture  requiring  him  to 
remove  it  within  a  reasonable  time  specified  in  the 
notice,  and  if  the  ooonpier  or  owner  fail  to  remove 
sash  building  or  struoture  within  the  time  named  the 
oonnoil  may,  notwithstanding  the  imposition  and 
recovery  of  any  penalty,  oanse  complaint  thereof  to  be 
made  before  a  petty  sessional  oonrt,  who  shall  there- 
upon issue  a  summons  requiring  snoh  ooonpier  or  owner 
to  appear  to  answer  snoh  complaint,  and,  if  the  said 
complaint  is  proved  to  the  satisfaction  of  the  oonrt,  the 
oonrt  may  make  an  order  in  writing  authorising  the 
eouneil  to  enter  upon  the  land  upon  which  snoh  building 
is  situated,  sad  to  remove  or  take  down  the  same  and  do 
whatever  may  be  neosasary  for  such  purpose,  and  also 
to  remove  the  materials  of  which  the  same  is  composed 
to  a  convenient  place  and  (unless  the  expenses  of  the 
oonnoil  be  paid  to  them  within  fourteen  days  after  snoh 
removal)  sell  the  same  as  they  think  proper. 

Sect.  84  (1).  No  person  shall  set  up  in  any  place  any 
wooden  structure  (unless  it  be  exempt  from  the  operation 
of  this  part  of  this  Act)  except  hoardings  enclosing 
vacant  land,  and  not  exceeding  in  any  part  12ft.  in 
height,  without  having  first  obtained  for  that  purpose  a 
aeenee  from  the  council,  and  the  licence  may  contain 
noh  conditions  with  respect  to  the  structure  and  the  time 
for  which  it  is  to  be  permitted  to  continue  in  the  said 
place  as  the  oonnoil  think  expedient.  (2)  Provided  that 
a  hosnee  shall  not  be  required  in  the  case  of  any  wooden 
ssraoture  of  a  movable  or  temporary  character  erected 
by  a  builder  for  his  use  during  the  construction,  altera- 
tion, or  repair  of  any  building,  unless  the  same  is  not 
taken  down  or  removed  immediately  after  suoh  con- 
struction, alteration  or  repair.  Provided  that  this 
section  shall  not  extend  to  or  apply  within  the  city 
(is.  the  city  of  London)  or  to  any  hoarding  duly  licensed 
by  the  local  authority  under  any  statutory  powers  in  that 
behalf. 

Sect  85.  This  part  of  this  Aot  shall  not  apply  in  the 
esse  of  a  pile,  staok,  or  store  of  timber  not  being  a  struc- 
ture affixed  or  fastened  to  the  ground. 

Sect.  86.  Structures  or  erections  erected  or  set  up 
upon  the  premises  of  any  railway  company  and  used  for 
the  purposes  of  or  in  connection  with  the  traffic  of  suoh 
railway  company  shall  be  exempt  from  the  operation  of 
this  part  of  this  Aot. 

Certain  other  provisions  of  the  London  Build- 
ing Act  1894  which  are  or  may  be  material,  are  as 
follows : 

Sect.  138.  Subject  to  the  provisions  of  this  Aot  and  to 
the  exemptions  in  this  Aot  mentioned,  every  building  or 
ttrocture  and  every  work  done  to,  in,  or  upon  any  build- 
ing or  structure  and  all  matters  relating  to  the  width 
and  direction  of  streets,  the  general  line  of  buildings  in 
streets,  the  provision  of  open  spaces  about  buildings,  and 
the  height  of  buildings,  shall  be  subject  to  the  supervision 
of  the  district  surveyor  appointed  to  the  district  in  which 
the  building  or  struoture  is  situate. 

Sect.  200  (3).  Every  person  who  ...(e)  sets  up, 
erects,  or  adapts  any  building  or  struoture  to  whioh 
Part*  7  of  this  Aot  applies  without  having  obtained 
say  lioenoe  required  by  that  part  of  this  Aot,  or  makes 
default  in  observing:  any  of  the  conditions  oontained  id 
saoh  lioenoe,  shall  be  liable  to  a  penalty  not  exoeeoing 
201.  a  day  during  every  day  of  the  continuance  of  the 
noncompliance  with  the  order  of  the  court  in  reference  to 
the  matters  aforesaid. 

Sched.  3. — Fees  payable  to  district  surveyors. 
Part  1.  ...  On  wooden  and  temporary  structures. 
— On  inspection  of  any  wooden  struoture,  or  on 
inspection  of  any  struoture  or  erection  put  up  on  any 
pnblio  occasion,  the  same  amount  as  for  a  new  building 
ealeulated  on  the  area  of  the  struoture  or  ereotion  with- 
out reference  to  the  are*  of  any  building  to  whioh  it  m%y 
be  attached,  or  in  or  on  whioh  it  may  be  put  up. 


By  the  London  Building  Aot  1898  which  is  to- 
be  read  as  one  Act  with  the  London  Building  Act 
1894  it  is  enacted  as  follows : 

Scot.  6,  sub-sect.  (3)  (e),  of  the  200th  section  of  the 
principal  Aot  shall  hereafter  be  read  and  construed  and 
take  effeot  as  though  the  word  "retains"  had  been 
inserted  therein  immediately  after  the  word  "erects," 
and  the  words  "  approval  or  "  had  been  inserted  therein 
immediately  before  the  word  "  lioenoe  "  wherever  such 
word  occurs  therein. 

Sect.  7.  Every  person  who  does  any  of  the  things 
specified  in  pars,  (a),  (d),  and  («)  of  sub.-seot.  (3)  of 
sect.  200  of  the  principal  Aot  as  amended  by  this  Aot 
shall  be  liable,  on  oonviotion,  to  a  penalty  not  exceeding 
40s.  for  every  suoh  offence,  and  the  court  before 
whom  an  information  is  laid  by  the  oonnoil  in 
respect  thereof  may,  in  addition  to  imposing  suoh 
penalty,  make  an  order  in  writing  directing  such 
person  to  demolish  the  building  or  struoture  com- 
plained of,  or  any  part  thereof,  or  to  oomply  with 
the  oondition  contained  in  any  consent,  licence,  or 
approval  granted  by  the  oonnoil  for  the  setting  up,, 
ereotion,  adaptation,  alteration,  or  retention  of  such 
building  or  struoture,  and  such  order  of  the  oourt  shall 
be  deemed  to  be  the  order  of  the  oourt  within  the  mean- 
ing and  for  the  purposes  of  the  3rd  sub-section  of  the 
200th  section  of  the  principal  Act,  and  the  imposition 
of  any  penalty  under  the  provisions  of  the  present 
section  shall  be  without  prejudice  to  any  proceedings 
under  the  3rd  sub- section  of  the  200th  section  of  the 
principal  Aot  for  the  daily  penalty  therein  mentioned,  or 
under  any  other  provisions  of  the  prinoipal  Aot  or  other- 
wise, but  that  no  person  shall  be  liable  to  more  than  one 
penalty  (other  than  daily  penalties)  for  the  same  offence. 


In  order  to  enable  spectators  to  view  the  funeral 
procession  of  Her  late  Majesty  Queen  Victoria  on 
2nd  Feb.  1901,  and  the  procession  of  His  present 
Majesty  to  open  Parliament  in  State  on  the  14th 
Feb.  1901,  a  number  of  stands  or  structures  were 
erected  within  the  city  of  Westminster  along  the 
line  of  route  of  the  procession.  These  stands  or 
structures  were  constructed  of  wood,  except  the 
nails  and  some  of  the  other  fastenings,  and  the 
oloth  or  other  hangings  placed  upon  them.  They 
were  of  a  temporary  character  and  had  all  been 
removed. 

Questions  had  arisen  between  the  London 
County  Council  and  the  council  of  the  city  of 
Westminster  as  to  which  of  the  councils  was  the 
proper  authority  under  the  London  Building  Act 
1894  (1)  to  control,  approve,  or  license  such  struc- 
tures ;  (2)  to  take  proceedings  against  the  persons 
who  have  without  licence,  permission,  or  approval 
erected  such  structures;  (3)  and,  further,  as  to 
whether  structures  were  or  were  not  subject  to 
the  supervision  or  inspection  of  the  district 
surveyor  under  the  Act. 

The  council  of  the  city  of  Westminster  con- 
tended that  the  structures  in  question  were 
wooden  structures  within  sect.  84  of  the  London 
Building  Act  1894,  and  did  not  fall  within  the 
provisions  of  sects.  82  or  83  of  that  Aot,  and  that 
by  the  effeot  of  sect.  5  (1)  of  the  London  Govern- 
ment Aot  1899  all  powers  and  duties  of  the 
county  council  and  its  officers  and  of  the  district 
surveyors  with  respect  to  suoh  structures  in  the 
city  of  Westminster  were  transferred  to  the 
council  of  the  said  city  on  the  9th  Nov.  1900,  and 
that  the  county  council  had  now  no  authority 
either  to  license  such  structures  within  the  said 
city  or  to  take  proceedings  for  default  in  obtain- 
ing or  observing  the  conditions  of  any  licence 
granted  with  respect  to  such  structures,  and  that 
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-the  supervision  and  inspection  of  such  structures 
by  the  district  surveyor  had  been  transferred  by 
the  Local  Government  Act  1899  to  the  council  of 
-the  said  city  and  its  officers. 

The  London  County  Council  contended  that 
the  structures  in  question  were  structures  of  a 
temporary  character,  falling  within  the  operation 
of  sects.  82  and  83  of  the  London  Building  Act 
1894,  and  that,  notwithstanding  the  provisions  of 
sect.  5  of  the  London  Government  Act  1899,  they 
still  had  authority  to  approve  the  plans  and  par- 
ticulars of  such  structures  and  to  take  proceed- 
ings in  respect  of  such  structures  if  erected  or 
maintained  without  or  contrary  to  the  terms  of 
their  approval,  and  that  such  structures  remain 
subject  to  the  inspection  and  supervision  of  the 
district  surveyor. 

The  questions  submitted  for  the  decision  of  the 
High  Court  were  the  questions  stated  above. 

Manisty,  K.C.  (Crates  with  him)  for  the  Corpo- 
ration of   Westminster.    The  meaning  of  sects. 
32  to  86  of  the  London  Building  Act  1894  can 
best  be  ascertained  by  looking  at  the  enactments 
they  superseded.    Now  sect.  82  supersedes  sect.  56 
of  the  Metropolitan  Building  Act  1855,  with  this 
difference  for  present  purposes   that  after  the 
word  "building*'  has  been  inserted  "or  structure." 
Sect.  83  supersedes  sect.  12  of  the  Metropolis 
Management  Act  1882,  with  the  same  difference. 
Sect.  84  supersedes  sect.  13  of  the  same  Act. 
Now  sect.  13  referred  to  "movable  and  tempo- 
rary "  wooden  structures.    The  structures  now  in 
question  would  clearly  come  within  that  section. 
In   sect  84,  however,  the  words    "movable  or 
temporary  "  are  left  out.  Surely  the  effect  of  this 
oannot  be  to  narrow  the  section,  and  make  it 
inapplicable   to   those    structures   to    which   it 
originally  solely  applied  P    Our  contention  is  that 
the  leaving  out  ox  these  words  does  not  narrow 
the  operation  of  the  section,  but  enlarges  it  so  as 
to  make   it  include   not  merely    "movable    or 
temporary"  wooden  structures,  but  all  wooden 
structures.    If  these  structures  are  within  the 
section,  then  the  power  to  license  and  to  take 
proceedings  with  regard  to  them  are  transferred 
to  the  corporation   by  sect.  5  of   the  London 
<rovernment  Act  1899.    Counsel  further  argued 
that  the  district  surveyors  had  no  power  to  inspect 
or  supervise    wooden  structures,  and  were  not 
entitled  to  fees  for  so  doing,  but  the  court  declined 
to  decide  this  point.    He  also  referred  to 

Frnner  v.  McDonell,  76  L.  T.  Rep.  152;   (1897)  1 
Q.  B.  421. 

Horace  Avory,  K.C.  (Daldv  with  him)  for  the 
London  County  Council. — If  the  contention  of 
the  corporation  of  Westminster  that  structures 
such  as  these  now  in  question  are  within  sect  84 
is  correct,  many  difficulties  will  arise  in  the 
administration  of  the  Act.  It  seems  clear  that 
there  1b  nothing  in  the  London  Government  Act 
1899  interfering  with  the  right  of  the  district 
surveyors  to  inspect  such  structures,  and  claim 
fees.  Passing  that  over,  another  difficulty  will 
constantly  arise  as  to  who  is  to  license  when — as 
is  often  the  case — the  structure  is  partly  or 
mostly  of  iron,  and  not  as  it  happens  to  be  in  the 
present  instance  wholly  of  wood  save  as  to  the 
nails  used.  A  third  difficulty  as  to  jurisdiction 
will  be  as  to  the  question  whether  the  structure 
is  dangerous  or  not.  Under  sects.  102  to  104  of 
the  London  Building  Act   jurisdiction  over  all 


dangerous  structures  is  given  to  the  county 
council,  and  so  we  may  have  the  county  council 
proceeding  against  a  structure  erected  under  the 
licence  of  the  corporation.  [Lord  Alybbstovi, 
C.J. — My  difficulty  is  to  imagine  what  sect  84 
applies  to  if  it  does  not  apply  to  structures  like 
these.]  I  submit  it  applies  to  wooden  structures 
erected  in  connection  with  a  house— such  as  a 
bicycle  shed — which  are  not  temporary  structures 
in  the  ordinary  sense.  I  contend  that  sect  82 
applies  to  all  permanent  buildings,  and  sect  83 
to  all  temporary  buildings,  while  sect.  84  applies 
only  to  structures  of  wood  which  are  neither 
temporary  nor  permanent  in  the  ordinary  sense. 
[Chajtnbll,  J.— It  seems  to  me  that  sects.  82 
and  83  apply  to  structures  which  come  within 
the  general  provisions  of  part  6  of  the  Act 
These  are  therefore  left  to  the  county  council 
Sect  84  refers  to  those  not  coming  within  part  6, 
and  so  these  are  left  to  the  local  authority.] 
Counsel  referred  to 

WKiUchajHl  Board  of  Work*  v.  Crow,  84  L.  T.  Rep. 
595. 

Lord  Alybbstone,  C.J. — The  broad  question 
raised  in  this  case  is  whether  the  London  County 
Council   or  the  corporation  of  Westminster  is 
the  proper  authority  to  lay  down  the  conditions 
of  construction  and  to  sanction  the  construction 
of  wooden   structures  which  it  is  proposed  to 
erect,  or  which  may  have  to  be  erected  at  the 
public  functions  taking  place  within  the  area  of 
the  borough  of  Westminster.     Now,  it  is  impos- 
sible to  attempt  to  deal  with  every  case  that  may 
arise,  or  to  decide  upon  any  particular  state  of 
facts  which  may  be  involved  in  the  construction 
of  some  special  structure.    The  question  has  been 
raised  with  regard  to  a  number  of  constructions 
made  wholly  of  wood,  except  in  so  far  as  nails 
were  used  in  their  construction,  and  all  I  wish  to 
guard  against  is  being  supposed  to  say  that  we  do 
lay  down  or  are  about  to  lay  down  any  general 
rule  which  must  govern  some  special  case  which 
may  involve  other  considerations.    In  my  opinion 
the  main  question  should  be  decided  in  favour  of 
the   city  of  Westminster.    The  history  of  the 
matter  has  been  very  clearly  stated  by  both  the 
learned  counsel  who  appeared  before  us.     Before 
the  passing  of  the  London  Government  Act  of 
1899  there  had  been  a  series  of  enactments  which 
put  buildings  and  structures  under  certain  super- 
vision, and  by  Beet  56  of  the  Act  of  1855  there 
was  a  provision  enacted  which  represents  sect  82 
of  the  London  Building  Act.    By  sect.  12  of  the 
Act  of  1882  there  was  a  provision  enacted  which 
represented  sect.  83  of  the  London  Building  Act 
Sect.  13  of  the  Act  of  1882  was  a  section  which 
superseded  sect  56,  and  which   dealt  with,  or 
was  intended  to  deal  with,  temporary  or  move- 
able wooden  structures,  and  no  doubt  some  ques- 
tion similar  to  that  whioh  we  have  now  got  to 
decide   might    have    arisen  under   those  three 
sections  taken  from  the  two  Acts  of  Parliament 
When  the  London  Building  Act  of   1894  was 
passed,  the  section  of  the  Act  of  1855  was  replaced 
by  sect.  82,  and  sect  12  of  the  Act  of  1882  was 
replaced  by  sect.  83.    I  think  the  Utter  was  sub- 
stantially the   same  section.     Sect.    84,   which 
replaced  sect  13  of  the  Act  of  1882,  was  modified 
to  a  certain  extent  by  the  removal  of  the  words 
whioh  related  to  moveable  or  temporary  wooden 
structures,  and  applying  sect.  84  to  wooden  stroc- 
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tons  except  hoardings.  I  may  say  in  passing 
that  it  is  quite  clear  to  my  mind  that  we  could 
not  accept  the  arguments  pressed  upon  us  that 
sect.  84  was  meant  to  refer  to  permanent  wooden 
structures,  not  only  because  of  the  proviso  which 
might  have  remained  per  incuriam,  but  because 
of  the  operative  and  enacting  words  which  give 
a  right  to  impose  a  particular  condition  as  to  the 
length  of  time  that  the  structure  shall  remain  up. 
The  first  question,  therefore,  that  we  have  to  con- 
sider is  what  is  the  class  of  structures  that  fall 
within  sects.  82  and  83,  as  distinguished  from 
sect.  84,  because  by  the  subsequent  Act  the 
powers  of  sect.  84  have  been  transferred  to  the 
Westminster  borough.  I  think,  as  far  as  I  can 
express  an  opinion  sufficiently  for  the  purposes  of 
this  case,  without  attempting,  as  I  have  said,  to 
deal  with  any  particular  state  of  circumstances 
which  may  arise,  that  sects.  82  and  83  are  intended 
to  apply  to  buildings  or  structures  whioh  from 
either  their  construction  or  their  intended  use 
would  ordinarily  have  been  supposed  to  come 
under  the  provisions  of  part  6  of  the  Act,  Sut, 
either  because  of  their  mode  of  construction,  or 
because  of  their  use,  it  was  thought  by  the 
London  County  Council  that  the  general  pro- 
visions of  part  6  of  the  Act  are  inapplic- 
able, and  then  the  provisions  and  powers  of 
sects.  82  and  83  would  apply.  Sect.  84  seems  to 
me,  as  it  now  stands,  to  be  a  section  giving  con- 
trol over  wooden  structures  to  which  no  general 
provisions  or  substituted  provisions  of  a  general 
character  would  be  applicable.  Therefore  it  was 
intended  to  give  a  special  power  to  make  condi- 
tions both  as  to  the  terms  upon  which,  and  to  lay 
down  the  conditions  under,  and  the  time  for 
which,  certain  structures  should  be  erected.  Then 
we  come  to  the  Act  of  1899 — The  London 
Government  Act.  As  I  have  already  said,  by  the 
combined  operation  of  sect  5,  if  I  remember  aright, 
and  the  schedule,  the  powers  of  sect.  84  of  the 
London  Building  Act  to  license  the  setting  up 
of  wooden  structures,  and  the  power  to  take 
proceedings  for  default  in  obtaining  or  observing 
the  conditions  for  licensing  under  that  section, 
are  transferred  to  the  borough  of  Westminster. 
I  was  very  anxious  to  learn  whether  Mr.  Avory 
could  assist  us  as  to  what  would  be  transferred 
to  the  borough  of  Westminster  if  his  argument 
was  right.  The  only  case  that  he  was  able  to 
roggest  to  us  was  (if  I  may  use  a  somewhat 
abnormal  phrase)  permanent  temporary  struc- 
tures, or,  in  other  words,  some  wooden  structures 
intended  to  remain,  but  added  on  to  some  other 
structure.  It  does  not  seem  to  me  that  this  is  a 
satisfactory  explanation  of  the  legislation.  I 
think  that  the  Local  Government  Act  recog- 
nised that  matters  that  ought  to  be  dealt  with  by 
a  central  body,  and  could  be  the  subject  of 
substituted  regulations  in  place  of  the  general 
provisions  of  part  6  Bhould  be  laid  down  by  the 
oentral  body,  the  London  County  Council,  but 
that  local  matters,  as  for  instance  the  erection 
of  wooden  structures  for  a  limited  time,  to  which 
no  general  or  substituted  regulation  could  be 
intended  to  apply,  should  be  transferred  under 
sect.  84  to  the  borough  of  Westminster.  There- 
fore, upon  the  question  which  arises  as  to  which 
ef  the  two  authorities  are  to  fix  the  conditions, 
and  impose  the  limit  of  time  for  temporary 
wooden  structures,  which  are  to  be  erected  for 
the  purpose   of  enabling  persons  to  see  public 


ceremonies,  in  my  opinion  the  contention  of  the 
borough  of  Westminster  is  right  Now,  there- 
remains  only  the  question  of  the  possible  super- 
vision or  duty  of  supervising  on  the  part  of  the 
district  surveyors,  speaking  for  myself,  although 
I  think,  for  the  reasons  that  Mr.  Avory  has 
pointed  out,  difficulties  may  arise,  and  the  con- 
struction we  are  putting  upon  the  section  will  not 
remove  this  difficulty,  1  do  not  think  we  ought  to 
decide  the  question  for  two  reasons.  In  the  first 
place  it  seems  to  me  that  it  may,  to  a  certain 
extent  depend  on  the  very  conditions  that  the- 
Westminster  corporation  think  fit  to  impose. 
Secondly,  we  could  not  deal  with  that  question 
without  deciding  what  are  the  rights,  duties,  and 
obligations  of  district  surveyors  under  the  Act. 
They  are  not  represented  before  us,  and  their  caeo 
has  not  been  argued.  I  think  it  would  be  unwise/ 
of  us  to  attempt  to  lay  down  rules  on  such  a 
point  without  knowing  the  particular  circum- 
stances under  whioh  the  duty  arises.  We  there- 
fore propose  not  to  answer  the  third  question 
which  has  been  put  to  us,  as  it  is  not  necessary 
for  our  main  decision,  nor  in  fact  could  it  be  a 
judgment — it  could  only  be  an  expression  of 
opinion.  On  the  broad  question  whioh  has  been 
submitted  to  us,  and  on  whioh  our  direction  is 
asked,  I  think  that  the  contention  made  on  behalf 
of  the  borough  of  Westminster  is  the  right  one, 
and  that  they  are  the  authority  to  exercise  the 
powers  of  sect.  84,  with  regard  to  these  particular 
structures. 

Dabling,  J. — I  am  of  the  same  opinion. 

Ohannbll,  J.— I  agree. 

Lord  Alybbstonb,  C.J. — As  this  application  is 
under  a  power  to  come  and  ask  the  court  for 
instructions,  I  do  not  think  there  ought  to  be 
costs  in  any  way.    Judgmenifar  the  applicants. 

Solicitors  for  the  major  and  corporation  of 
Westminster,  Caprons,  Hitching,  Brabant,  and 
Hitching. 

Solicitor  for  the  London  County  Council,  W.  A. 
Bhudand. 


CROWH  CASES   RESERVED. 

Saturday,  Dec.  .14, 1901. 

(Before   Lord   Alybbstonb,  C.J.,  Lawbance, 
Wright,  Bbuob,  and  Dabling,  JJ.) 

Bbx  v.  Linbs.  (a) 
Game — Night  poaching — Misdemeanour — Indict- 
ment— Conviction  after  two  previous  convictions 
— Offending  a  third  time — Offences  must  be  iden- 
tical—Night Poaching  Act  1828  (9  Geo.  4,  c.  69), 
66.  1,  9. 

The  offence  made  an  indictable  misdemeanour  by 
sect.  1  of  the  Nipht  Poaching  Act  1828  (9  Geo.  4, 
c.  69)  is  offending  for  a  third  time  under  that 
eection,  which  makes  unlawfully  entering  upon 
land  by  night  with  instruments  for  taking 
or  destroying  game  an  offence  punishable  on 
summary  conviction.  Previous  convictions  for 
the  more  serious  offence,  made  indictable  by 
sect.  9  of  the  Act,  of  night  poaching  as  one  of  an 
armed  gang  are  not  within  the  eection.  L.  wag 
indicted  under  sect  1  for  offending  a  third  time 

(a)  Reported  by  A.  A.  Bithuni,  Baq.,  Barrister-at-Law. 
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against  that  section.  Two  previous  convictions 
were  set  out  in  the  indictment,  but  one  teas  a 
conviction  under  sect.  9,  for  poaching  by  night  as 
one  of  an  armed  gang. 
l£eld,  that  the  indictment  was  bad,  there  being 
alleged  only  one  offence  against  sect.  1. 

This  case,  stated  by  the  deputy-chairman  of  the 
Bedfordshire  Quarter  Sessions,  so  far  as  is 
material,  was  as  follows : — 

The  prisoner  was  indicted  at  the  quarter  sessions 
for  the  misdemeanour  created  t>y  the  Night 
Poaching  Act  1828  (9  Geo.  4,  c.  69),  s.  1,  whioh 
•enacts  that  a  person  who  a  third  time  commits 
the  offence  of  by  night  unlawfully  taking  or 
-destroying  game  or  rabbits,  or  of  by  night  enter- 
ing on  land  with  any  gun,  net,  engine,  or  other 
instrument  for  the  purpose  of  taking  or  destroy- 
ing game,  shall  be  guilty  of  a  misdemeanour. 
The  indictment  set  out  as  the  two  previous 
offences  committed  by  the  prisoner  (1)  a  con  vie- 
tion  for  that  he  by  night,  together  with  three 
other  persons  armed  with  bludgeons,  unlawfully 
entered  certain  lands  for  the  purpose  of  taking 
■and  destroying  game ;  (2)  a  conviction  for  unlaw- 
fully by  night  entering  certain  lands  with  a  gun 
for  the  purpose  of  taking  and  destroying  game. 
It  was  objected  on  behalf  of  the  prisoner  to  at  the 
indictment  was  bad,  because  the  offence  made  a 
misdemeanour  by  sect.  1  of  the  statute  was  a 
third  conviction  for  the  offences  punishable  on 
summary  conviction  under  sect.  1 — i.e.,  unlawfully 
entering  land  by  night  with  instruments  for 
taking  or  destroying  game— whereas  the  con- 
viction set  out  in  tne  first  count  of  the 
indictment  was  a  conviction  for  the  offence 
indictable  under  sect  9  of  night  poaching  as 
-one  of  an  armed  gang.  The  deputy-chairman 
overruled  the  objection,  and  the  prisoner  was 
-convicted. 

Lord  Coleridge,  K.O.  (with  him  Btimson)  for 
the  prosecution. — The  offence  made  an  indict- 
able misdemeanour  is  a  third  conviction  for 
night  poaching,  whether  it  is  for  the  simple 
night  poaching  punishable  on  summary  convic- 
tion, or  for  the  night  poaching  aggravated  by 
the  fact  that  it  is  night  poaching  as  one 
of  an  armed  gang,  which  is  indictable  under 
sect.  9.  Consequently  the  indictment  is  good, 
because  it  does  allege  three  convictions  for  night 
poaching. 

Lord  Alvkbstonb,  O.J. — The  point  in  this 
case  is  whether  the  previous  convictions  alleged 
in  the  indictment  are  both  convictions  whioh  con- 
stitute the  offence  created  by  sect  1  of  the  statute 
in  the  case  of  a  person  who  Bhall  "  so  offend  a 
third  time."  It  has  been  pressed  upon  us  by  the 
prosecution  that  the  first  count  of  the  indictment 
is  an  offence  under  sect.  1  only  aggravated  by 
the  prisoner  having  been  of  a  party  armed  with 
bludgeons.  It  is  true  that  under  sect.  9,  which 
deals  with  the  offence  of  night  poaching  by  armed 
persons,  part  of  the  offence  is  entering  upon  land 
for  the  purpose  of  taking  game.  But  the  weapons 
mentioned  in  that  section  are  not  weapons  in- 
tended for  taking  game,  and  the  offence  is  entering 
upon  land  for  the  purpose  of  taking  game  so 
hi  med  as  to  be  likely  to  commit  acts  of  violence. 
The  words  ••  so  offend  "  in  sect.  1  refer  to  offences 
tinder  that  section,  and  the  instruments  mentioned 
in  that  section  are  instruments  for  taking  game. 
It  seems,  therefore,  that  in  this  case  there  were 


not  the  previous  convictions  necessary  to  consti- 
tute the  offence  for  which  the  prisoner  was 
indicted. 

Lawbancb,  Wbight,  Bruce,  and  Dabliwg, 
JJ.  concurred.  Conviction  quashed. 

Solicitors :  Austin  and  Austin,  for  Wm.  Austin, 
Luton. 
The  prisoner  was  not  represented. 


JUDICIAL  COMMITTEE    OF  THE 
F&ZVT  COUNCIL. 

Nov.  5  and  Dec.  18, 1901. 

(Present:  The  Bight  Hone,  the  Lord  Chaw- 
cbllor  (Hal8bury),  Lords  Macnaohtoh, 
Shand,  Davey,  Robertson,  and  Likdlet, 
and  Sir  H.  Db  Villiers.) 

Be  D.  F.  Mabais.  (a) 

PETITION  FOB  SPECIAL  LEAVE  TO  APPEAL  FROM 
AN  OBDEB  OF  THE  8  U  PRE  ME  COURT  OF  THE 
CAPE   OF  GOOD   HOPB. 

Martial  law — State  of  war — Jurisdiction  of  civil 

courts. 
Where  a  state  of  war  actually  prevails  the  eivU 

courts,  though  they  may  be  sitting  in  their  orau 

nary  course,  have  no  jurisdiction  over  the  action 

of  the  military  authorities. 
Elphinstone  v.  Bedreechund  (1  Knapp  P.  C.316) 

followed. 
This  was  a  petition  for  special  leave  to  appeal 
from  an  order  of  the  Supreme  Court  of  the  Gape 
of  Good  Hope  made  on  the  12th  Sept  1901. 

The  petition  stated  that  the  petitioner,  David 
Francois  Marais,  was  a  British  subject  residing 
at  the  town  of  the  Paarl,  Gape  Colony.  He  was 
a  notary  public  of  the  Supreme  Court,  an  enrolled 
agent  of  the  court  of  the  resident  magistrate  for 
the  town,  and  a  licensed  auctioneer  were.  The 
town  is  about  thirty-five  miles  from  Cape  Town. 

On  the  15th  Aug.  1901  he  was  arrested  in  his 
office  by  the  chief  constable,  who  stated  that  he 
was  acting  under  instructions  from  the  military 
authorities.  He  asked  to  see  the  warrant,  but 
was  informed  by  the  chief  constable  that  he  had 
none.  He  was  lodged  in  the  town  gaol  and  there 
detained. 

On  the  night  of  the  18th  Aug.  Lieutenant 
McCau aland  came  to  the  gaol  and  ordered  the 
petitioner  and  other  inhabitants  under  arrest  to 
be  ready  in  ten  minutes  to  go  with  him.  They 
were  all  then  removed  under  a  mounted  military 
escort  to  Lady  Grey  Bridge  station,  and  tbenoe 
conveyed  by  rail  to  Beaufort  West,  a  distance  of 
300  miles,  where  they  were  lodged  in  the  gaol,  and 
were  detained  there  in  custody. 

On  the  21st  Aug.  Mr.  Marais  and  the  other 
prisoners  addressed  a  letter  to  the  military  com- 
mandant of  the  district  asking  that  Mr.  Marais 
might  be  accorded  an  interview  with  him,  and 
pointing  out  that  some  of  them  had  been  detained 
seven  days  and  others  nine  days  without  any 
charge  having  been  made  against  them.  They 
received  a  written  reply  in  these  words : 

I  will  receive  no  deputation. — A  6.  Boym,  Gapt 
Area  and  Military  Commandant.  

'a >  Reported  by  0.  £.  Mildkn,  EeqM  Barrlster-aft-L**- 
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The  petitioner  was  not  allowed  to  communicate 
with  his  own  lawyers,  bat  he  instructed  Messrs. 
Van  der  Byl  and  Van  der  Horst,  attorneys  of 
Gape  Town,  to  take  proceedings  on  his  behalf. 

On  the  2nd  Sept.  thej  (gave  notice  of  their 
intention  to  present  a  petition  to  the  Supreme ' 
Court,  and  on  the  6th  Sept  Mr.  Marais  presented 
the  petition,  alleging  that  his  arrest  and  imprison- 
ment bad  been  effected  by  military  force  without 
a  warrant  or  cause  assigned,  and  were  conse- 
quently illegal*  and  asking  to  be  liberated. 

The  petition  was  heard  on  the  6th  Sent,  by 
Buchanan  and  Jones,  JJ.,  when  an  affidavit  was 
put  in  from  Major-General  Wynne,  O.B.  com- 
manding the  Gape  Colony  district,  stating  that 
he  had  made  inquiries  and  found  that  there  was  a 
frimd  facie  case  against  the  petitioner  and  the 
other  prisoners,  and  that  there  were  military 
reasons  why  they  should  be  kept  in  custody.  He 
added  that  the  prisoners  would  be  formally 
charged  as  soon  as  possible,  and  either  acquitted 
or  detained  in  custody  in  accordance  with  the 
verdict  arrived  at  after  inquiry  by  the  military 
court,  but,  that,  owing  to  military  exigencies, 
he  was  not  prepared  at  that  time  to  state  what 
charges  would  be  preferred.  The  matter  was, 
however,  engaging  his  most  serious  attention  and 
consideration.  The  judges  made  the  following 
order: 

That  the  gaoler  at  Beaufort  West  do  return  to  this 
tout  on  the  12th  iost  the  authority  on  which  he  detains 
the  petitioner,  and  that  notices  of  these  proceedings  be 
lerred  on  the  Attorney-General. 

On  the  12th  Sept  the  matter  was  brought 
hefore  Buchanan,  J.  An  affidavit  was  put  in  on 
behalf'  of  the  Attorney- General  that  the  peti- 
tioner had  been  arrested  and  imprisoned  by  virtue 
of  a  warrant  in  these  terms : 

Anthority  is  hereby  given  to  arrest  and  lodge  in  ganl 
the  following  persons :  Carl  Thorn,  David  Tbom,  A.  B. 
eeYflhers,  D.  F.  Marais,  jnn.— Signed,  J.  B.  Sxilsy, 
Stiff  Officer,  for  Commandant.    Paarl,  15.8 1901. 

The  gaoler  at  Beaufort  West  in  an  affidavit 
stated  that  on  the  19th  Aug.  a  sergeant  and  four 
privates  brought  the  petitioner  and  others  to  the 
gaol,  the  sergeant  stating  that  he  had  biought 
them  from  Lady  Grey  Bridge  with  instructions 
to  lodge  them  in  the  gaol. 

On  the  8th  Sept.  the  gaoler  received  the  warrant 
annexed,  setting  forth  the  charge — namely,  "  Con- 
travening Martial  Law  Regulation,  par.  14, 
sect  11,  of  1.5.1901." 

The  petitioner  and  his  companions  were  taken 
before  the  commandant  on  the  9th  Sept.  and 
remanded  or  recommitted  to  gaol  without  inquiry. 

The  martial  law  regulation  referred  to  was  not 
pat  in  evidence  before  the  commandant,  but  was 
as  follows  : 

Notice  is  hereby  given  that  from  and  after  April  22, 
1901,  all  subjects  of  His  Majesty  and  all  persons  residing 
in  Csps  Colony  who  shall  in  distriots  thereof  in  whioh 
martial  law  prevails  (1)  be  actively  in  arms  against  His 
Majesty,  or  (2)  directly  incite  others  to  take  np  arms, 
(3)  or  actively  aid  or  assist  the  enemy,  or  (4)  commit 
any  overt  act  by  whioh  the  safety  of  His  Majesty's 
forces  or  subjects  are  endangered,  shall  immediately  on 
arrest  be  tried  by  a  military  court  convened  by  antho- 
rity of  the  Commander-in-Chief,  and  shall  on  conviction 
be  Uable  to  the  severest  penalties,  including  death, 
penal  servitude,  imprisonment,  and  fine.  Any  person 
rtMonably  suspected  of  snoh  offences  is  liable  to  be 
Mao.  Cab.— Vol.  XX. 


arrested  without  warrant  or  sent  out  of  the  distriot  to  be 
hereafter  dealt  with  by  a  military  court 

On  the  12th  Sept.  Buchanan,  J.  refused  the 
petitioner's  application,  holding  that  martial  law 
had  been  proclaimed  in  the  districts  both  of  the 
Paarl  ana  Beaufort  West,  that  the  court  ought 
not  to  go  into  the  necessity  for  that  proclamation 
nor  accept  any  responsibility  for  the  acts  of  the 
military  authorities  in  pursuance  of  it,  that  the 
petitioner  was  held  in  custody  by  an  officer  acting 
under  the  military  authorities,  and  that  the  court 
could  not  exercise  jurisdiction  over  the  petitioner 
as  long  as  martial  law  lasted,  though  if  he  had 
not  been  received  from  the  Paarl  the  court  might 
have  gone  into  the  necessity  for  the  proclamation 
of  martial  law  in  that  district 

The  petitioner  now  submitted  that  he  had  com- 
mitted no  crime ;  that,  if  he  had,  he  should  have 
been  arrested  and  tried  according  to  law ;  that 
the  civil  courts  were  open  for  his  trial :  and  that 
his  arrest,  deportation,  and  confinement  were 
illegal,  and  that  he  was  entitled  to  his  immediate 
discharge.  He  therefore  prayed  that,  in  view 
of  the  extreme  sentence  which  might  be  passed  at 
any  time  upon  him  by  a  military  court,  and  that 
the  matter  was  not  one  within  the  competence  of 
the  Supreme  Court  to  grant  leave  bo  appeal, 
special  leave  to  appeal  from  the  order  of  that 
court  should  be  accorded  to  him. 

Haldane,  K.C.  and  Mackame$$  appeared  for 
the  petitioner,  and  argued  that  the  whole  question 
turned  upon  this  point :  What  was  the  position  of 
a  man  who  had  been  arrested  and  detained  for 
trial  before  the  military  authorities  when  there 
was  a  civil  court  competent  to  try  the  alleged 
offence  sitting  in  the  distriot  P  If  the  civil  courts 
are  sitting  and  are  able  to  carry  on  their  business 
a  state  of  war  does  not  exist  "  Martial  law  "  is 
the  use  of  an  armed  force  by  the  Grown  to 
preserve  peace  and  order  in  a  district.  Even  if  a 
state  of  war  did  exist,  a  civil  court  would  be  the 
proper  tribunal  for  trying  the  alleged  offence  if 
it  was  sitting.  "  Military  law  "  is  quite  distinct 
from  "  martial  law."  It  is  recognised  by  statute 
in  the  Mutiny  Act,  and  concerns  soldiers  only, 
and  has  nothing  to  do  with  civilians.  [The  Lord 
Chancellor  referred  to  Sutton  v.  Johnstone 
(1  T.  B.  493;  affirmed  in  the  House  of  Lords, 
1  Bro.  P.  C.  76}.]  That  was  a  case  of  military  law : 
(see  also  the  opinion  of  the  law  officers,  Campbell, 
A.-G.  and  Rolfe,  S.-G.,  in  the  case  of  the 
Canadian  Rebellion  in  1838,  set  out  in  Forsyth's 
Cases  and  Opinions  on  Constitutional  Law,  p.  198). 
In  this  case  the  ordinary  course  of  law  could  have 
been  maintained,  as  there  was  a  civil  court  sitting 
in  the  distriot  competent  to  try  the  case,  and  there 
was  no  necessity  for  bringing  the  petitioner 
before  a  military  tribunal.  He  had  a  right  to  be 
tried  by  the  civil  court.  The  Crown  has  no 
power  to  proclaim  martial  law  except  in  cases  of 
necessity,  and  where  the  regular  courts  are  open 
ohere  is  no  suoh  necessity :  (see  the  American 
case  Ex  parte  MiMgan,  4  Wallace  Sup.  Cb.  U.  S. 
Bep.  2;  per  Cockburn,  C.J.  in  Beg  v.  Nelson, 
Cockburn  a  Report,  p.  69 ;  per  Blackburn,  J.  in 
Beg  v.  Eyre,  Finlason's  Report,  p.  571).  The 
matter  is  of  great  importance  to  the  liberty  of 
the  subject,  and  leave  to  appeal  should  be 
granted. 

At  the  conclusion  of  the  arguments  the  Lord 
Chancellor  said  that  their  Lordship*  had  decided 
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to  advise  His  Majesty  to  refuse  leave  to  appeal, 
and  would  give  their  reasons  at  a  later  date. 

Dec.  18. — The  reasons  for  their  Lordships' 
judgments  were  delivered  by 

The  Lord  Chancellor  (Halsbury)  as  follows : 
— This  was  a  petition  by  D.  F.  Marais  for  special 
leave  to  appeal  against  a  decision  of  the  courts  in 
Cape  Colony  which  had  refused  to  release  him 
from  an  arrest  effected  by  the  military  forces  of 
the  Crown  on  the  15th  Aug.  last.  It  appeared 
sufficiently  from  the  petitioner's  own  petition  as 
well  as  from  the  documents  accompanying  it  that 
the  district  in  which  he  was  arrested  and  the 
district  to  which  he  was  removed  (of  which 
removal  he  also  complained),  was  a  district  which 
had  been  proclaimed  under  martial  law.  The 
petitioner  applied  to  the  Supreme  Court  com- 
plaining of  his  arrest  and  imprisonment,  and  on 
the  12th  Sept.  last  the  matter  of  the  petitioner's 
arrest  was  brought  before  Buchanan,  J.,  and  that 
learned  judge,  after  hearing  the  matter,  made  the 
following  order :  "  In  the  Supreme  Court  of  the 
Colony  of  the  Cape  of  Good  Hope. — Cape  Town, 
Thursday.  12th  September  1901.— In  the  Matter 
of  the  Petition  of  David  Francois  Marais. — 
Having  heard  Mr.  Carrey,  with  him  Mr.  S. 
Solomon  for  the  petitioner,  Mr.  Searle,  K.C.  for 
the  General  Officer  commanding  lines  of  com- 
munication, Cape  Town,  and  the  Honourable 
the  Attorney- General  Sir  James  Rose  Innes, 
K.C.M.G..  with  him  Mr.  Ward,  for  the  Colonial 
Government,  upon  petitioner's  application  for  his 
immediate  liberation  and  discharge,  and  having 
read  the  order  granted  on  the  6th  inst.  calling 
upon  the  gaoler  at  Beaufort  West  to  return  to 
this  court  the  authority  on  which  he  detains  the 
petitioner :  Having  also  read  the  further  affidavits 
filed  and  having  heard  the  return,  made  by  the 
Attorney- General  verbally,  that  the  gaoler  who 
has  the  custody  of  the  petitioner  holds  him  as  an 
officer  acting  under  the  authority  and  control  of 
the  military  authorities  in  the  district  in  which 
the  martial  law  prevails :  It  iB  ordered  that  the 
said  application  be  and  the  same  is  hereby 
refused.  By  order  of  the  court. — J.  H.  Gately, 
Acting  Registrar."  From  the  petitioner's  affidavit 
it  appears  that  the  ground  of  his  arrest  was 
stated  in  an  affidavit  by  Major-General  Wynne, 
that  in  the  opinion  of  the  military  authorities 
there  were  military  reasons  that  the  petitioner 
should  be  removed  and  kept  in  custody. 
All  the  persons  arrested  were,  as  appeared  by 
the  warrant  under  which  they  were  arrested, 
charged  with  contravening  what  were  called 
"  Martial  Law  Regulations  "  which  regulations  are 
set  out  in  the  petitioner's  affidavit  as  follows : — 
"  No.  14. — Rebellion,  Dealings  with  Enemy,  Ac. — 
Notice  is  hereby  given  that  from  and  after  the 
22nd  April  1901  all  subjects  of  His  Majesty  and 
all  persons  residing  in  Cape  Colony  who  shall  in 
districts  thereof  in  which  martial  law  prevails: 

(1)  Be  actively  in  arms  against  His  Majesty ;  or 

(2)  directly  incite  others  to  take  up  arms  against 
His  Majesty;  or  (3)  actively  aid  or  assist  the 
enemy ;  or  (4)  commit  any  overt  act  by  which  the 
safety  of  His  Majesty's  forces  or  subjects  are 
endangered,  shall  immediately  on  arrest  be  tried 
by  a  military  court  convened  by  authority  of  the 
General  Commanding -in -Chief  His  Majesty's 
Forces  in  South  Africa,  and  shall  on  conviction 
be  liable  to  the  severest  penalties.    These  penalties 


inolude  death,  penal  servitude,  imprisonment  and 
fine."  "  Any  person  reasonably  suspected  of  such 
offence  is  liable  to  be  arrested  without  warrant, 
or  sent  out  of  the  district,  to  be  hereafter  dealt 
with  by  a  military  court."  Under  these  circum- 
stances their  Lordships  were  appealed  to  to  give 
special  leave  to  appeal,  and  Mr.  Haldane  on 
tehalf  of  the  petitioner  was  fully  heard  on  the 
5th  Nov.  last.  The  only  ground 'susceptible  of 
argument  urged  by  the  learned  counsel  was  that 
whereas  some  of  the  courts  were  open  it  was 
impossible  to  apply  the  ordinary  rule  that  where 
actual  war  is  raging  the  civil  courts  have  no 
jurisdiction  to  deal  with  military  action,  but  where 
acts  of  war  are  in  question  the  military  tribunals 
alone  are  competent  to  deal  with  such  questions. 
The  question  was  as  fully  argued  before  their 
Lordships  by  the  learned  counsel  as  it  could  have 
been  argued  if  leave  to  appeal  had  been  given, 
and  their  Lordships  did  not  think  it  right  to 
suggest  any  doubt  upon  the  law  by  giving  special 
leave  to  appeal  where  the  circumstances  render 
the  law  clear.  They  are  of  opinion  that,  where 
actual  war  is  raging,  acts  done  by  the  military 
authorities  are  not  justiciable  by  the  ordinary 
tribunals ;  and  that  war  in  this  case  was  actually 
raging,  even  if  their  Lordships  did  not  take 
judicial  notice  of  it,  is  sufficiently  evidenced  by 
the  facts  disclosed  by  the  petitioner's  own  petition 
and  affidavit.  Martial  law  had  been  proclaimed 
over  the  district  in  which  the  petitioner  was 
arrested,  and  the  district  to  which  he  was  removed. 
The  fact  that  for  some  purposes  some  tribunals 
had  been  permitted  to  pursue  their  ordinary 
course  is  not  conclusive  that  war  was  not  raging. 
That  question  came  before  the  Privy  Council  as 
long  ago  as  the  year  1830.  In  Elphinstone  v. 
Bedreechund  (1  Knapp  P.  C.  316)  the  Supreme 
Court  at  Bombay  had  given  a  large  sum  as 
damages  against  the  appellant  for  the  seizure 
of  certain  treasure  at  Poonah.  During  the  time 
of  the  seizure  no  actual  hostilities  were  carried 
on  in  the  immediate  neighbourhood  of  Poonah, 
but  the  great  battle  of  Kirkee  had  been  fought, 
and  Poonah  had  been  taken  possession  of  by 
the  British  forces.  The  treasure  was  seized 
on  the  17th  July  1818.  At  Poonah  some  courts 
had  been  open  from  the  previous  February,  and 
it  was  argued  and  held  by  the  Bombay  Courts 
that  it  must  be  held  to  be  a  time  of  peace, 
and  that  the  military  authorities  were  responsible 
in  damages  for  seizure  of  the  treasure.  To 
this  the  Attorney-General,  Sir  James  Scarlett, 
replied  that  a  military  commander  may  allow  the 
usual  courts  of  justice  that  existed  in  the  oountry 
before  the  invasion  to  continue  their  jurisdiction 
upon  such  subjects  as  may  not  be  reserved  for 
the  consideration  of  the  commander,  but  this  does 
not  deprive  the  commander  of  his  power  or  free 
the  country  from  military  government.  Lord 
Tenterden  in  giving  judgment  said :  "  We  think 
the  proper  character  of  the  transaction  was  that 
of  hostile  seizure  made,  if  not  flagrante,  yet 
nondum  eessante  bello,  regard  being  had  both  to  the 
time,  the  place,  and  the  person,  and  consequently 
that  the  municipal  court  had  no  jurisdiction 
to  adjudge  upon  the  subject,"  and  the  judgment 
was  accordingly  reversed.  The  truth  is  that  no 
doubt  has  ever  existed  that  where  war  actually 
prevails  the  ordinary  courts  have  no  jurisdiction 
over  the  action  of  the  military  authorities. 
1  Doubtless  oases  of  difficulty  arise  when  the  fact 
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of  a  state  of  rebellion  or  insurrection  is  not 
clearly  established.  It  may  often  be  a  question 
whether  a  mere  riot  or  disturbance,  neither  so 
serious  nor  so  extensive  as  really  to  amount  to  a 
war  at  all,  has  not  been  treated  with  an  excessive 
severity,  and  whether  the  intervention  of  the 
military  force  was  necessary,  but  once  let  the 
fact  of  actual  war  be  established  and  there  is  an 
universal  consensus  of  opinion  that  the  civil 
courts  have  no  jurisdiction  to  call  in  question  the 
propriety  of  the  action  of  military  authorities. 
The  framers  of  the  Petition  of  Bight  knew  well 
what  they  meant  when  they  made  a  condition 
-of  peace  the  ground  of  the  illegality  of  uncon- 
stitutional procedure.  For  these  reasons  their 
Lordships  advised  His  Majesty  to  refuse  leave  to 
appeal. 

Solicitors  for  the   petitioner,  Charles  Russell 
And  Co. 


Wednesday,  July  24, 1901. 

{Present:  The  Right  Hons.  the  Lord  Chan- 
cellor (Halsbury)  Lords  Hobhouse,   Mac- 

BAGHTBN,  DAVEY,  ROBEBTSOK,  and  LlNDLEY.) 

Ex  parte  Aldred.  (a) 

PETITION  FOR  LEAVE  TO  APPEAL  FROM  THE 
COURT  OF  GENERAL  GAOL  DELIVERY  IN  THE 
ISLE   OF  MAN. 

Practice — Criminal    ease — Evidence   for  jwy— 
Leave  to  appeal. 

In  a  criminal  case  where  there  is  evidence  for  the 
jury  in  support  of  a  conviction  the  Judicial 
Committee  will  not  give  leave  to  appeal. 

This  was  a  petition  for  leave  to  appeal  from  a 
conviction  and  sentence  of  the  Court  of  General 
Gaol  Delivery  in  the  Isle  of  Man  dated  the 
14th  Nov.  1900. 

The  petitioner  was  an  auditor  of  DumbelTs 
Banking  Company,  and  was  convicted  of  having 
been  a  party  to  the  issue  of  false  balance-sheets 
by  that  company,  which  had  stopped  payment  in 
February  1900.  The  petition  alleged  that  there 
had  been  misdirection  by  the  judge  at  the  trial, 
and  that  there  was  no  evidence  to  support  the 
charge,  or  that  the  petitioner  had  acted  with  any 
fraudulent  intention.  He  was  found  "  guilty  in 
a  minor  degree  "  and  recommended  to  mercy. 

Muir  Mackenzie  appeared  for  the  petitioner. 

C.  Mathews  and  Carrington,  for  the  Government 
of  the  Isle  of  Man,  were  not  called  upon  to  address 
their  Lordships. 

At  the  conclusion  of  the  argument  for  the  peti- 
tioner their  Lordships'  judgment  was  delivered 

by 

The  Lord  Chancellor  (Halsbury)  as  follows: 
—Their  Lordships  are  of  opinion  that  whatever 
may  be  said  about  this  matter,  and  there  are 
some  observations,  undoubtedly,  which  commend 
themselves  to  their  mindB,  there  is  nothing  here 
which  can  justify  any  court  in  setting  aside  the 
conviction.  There  is  no  fact  established  sufficient 
to  countervail  the  solemn  determination  of  the 
judge  and  the  jury  here.  It  would  be  impossible 
to  set  aside  this  conviction  upon  such  grounds 
as  have  been  brought  forward.  There  appears 
to  have  been  evidence  for  the  jury.    Whetner  or 

(«)  Reported  by  C.  EL  Mjlldkn,  Esq.,  BarrUter-at-Law. 


not  their  LordshipB  would  have  formed  the  same 
opinion  and  found  the  same  verdict  is  not  the 
question.  If  they  would  not,  that  is  not  enough 
to  set  aside  the  verdict  of  the  jury  which  has  been 
arrived  at;  and  their  Lordships  must,  therefore, 
decline  to  advise  His  Majesty  to  grant  leave  to 
appeal. 

Solicitors  for  the  petitioner,  Jacques  and  Co. 

Solicitors  for  the  Government  of  the  Isle  of 
Man,  Light  and  Oalbraith, 


Wednesday,  Feb.  12,  1902. 

(Present:  The  Bight  Hons.  the  Lord  Chan- 
cellor (Halsbury),  Lords  Ashbourne, 
Macnaghten,  Shand,  Davey,  and  Lindley.) 

Nelson  v.  The  King,  (a) 

on  appeal  from  the  court  of  general  gaol 
delivery  of  the  isle  of  man. 

Criminal    law — Fraudulent  misappropriation  of 
funds — Evidence. 

The  appellant,  a  director  of  a  banking  company, 
opened  a  "  trust  account "  irregularly,  and  with' 
out  the  consent  of  the  board,  and  had  from  time 
to  time  considerable  overdrafts  on  the  account. 
The  bank  stopped  payment,  and  at  that  time  a 
large  sum  was  due  from  the  appellant  on  such 
overdrafts,  but  he  was  solvent  at  the  time  such 
overdrafts  were  made. 

Held,  that  under  the  circumstances  there  was  no 
evidence  of  fraudulent  misappropriation  of  the 
funds  of  the  bank. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  conviction  by  the 
Court  of  General  Gaol  Delivery  holden  at 
Douglas  in  the  Isle  of  Man  on  the  19th  Nov.  1900, 
when  the  appellant  was  convicted  by  a  jury  for 
that  he,  being  a  director  of  a  certain  public  com- 

fany,  namely  Dumbell's  Banking  Company 
limited,  unlawfully  and  fraudulently  did  take 
and  apply  to  his  own  use  and  benefit  certain  pro- 
perty, to  wit,  money  of  and  belonging  to  the 
said  Dumbell's  Banking  Company  Limited. 

The  trial  was  commenced  upon  the  15th  Nov. 
1900  when,  together  with  one  John  Shim m on,  he 
was  arraigned  upon  and  pleaded  "  not  guilty  "  to 
an  indictment  containing  twenty-six  counts,  and 
on  the  19th  Nov.  1900  both  the  appellant  and 
John  Shimmon  were  convicted  upon  ten  counts  of 
the  indictment  and  were  acquitted  upon  the  re- 
maining counts,  and  both  the  appellant  and  John 
Shimmon  were  severally  sentenced  to  terms  of 
five  years  penal  servitude. 

The  material  facts  proved  during  the  trial  were 
as  follows : — 

The  appellant  was  a  director  of  Dumbell's 
Banking  Company  Limited,  and  so  acted  from 
1884  to  the  2nd  Feb.  1900,  when  the  bank  ceased 
to  carry  on  business,  and  from  time  to  time  dur- 
ing the  whole  of  this  period  he  attended  the  board 
meetings,  and  from  year  to  year  received  his 
director's  fees.  During  the  whole  of  the  period 
between  these  dates  one  Alexander  Bruce,  who  died 
on  the  12th  July  1900,  some  four  months  before 
the  commencement  of  the  trial,  was  general 
manager,  and  John  Shimmon  was  manager  of 
Dumbell's  Banking  Company  Limited. 

(a)  Reported  by  O.  E.  Mjlldkn,  Etq.,  Btrrlstor-fctrLaw. 
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The  various  sums  of  money  which  the  appellant 
was  convicted  of  having  fraudulently  taken  and 
applied  to  his  own  use  and  benefit  were  respec- 
tively the  amounts  of  ten  cheques  drawn  by  the 
appellant  upon  an  account  opened  at  the  Ramsey 
branch,  and  styled  in  the  books  of  the  bank 
M  Charles  Banks  Nelson  Trust  Account."  The 
aggregate  amount  of  these  ten  cheques  was 
15,0342.  7s.  8d. 

In  addition  to  the  ten  cheques  referred  to  as 
above,  there  were  put  in  evidence  by  the  prose- 
cution during  the  course  of  the  trial  twenty- 
nine  other  cheques,  drawn  by  the  appellant  upon 
the  same  account,  amounting  in  their  aggregate 
to  72872. 108.  lid. 

There  were  payments  made  from  time  to  time 
between  the  18th  April  1887  and  the  23rd  March 
1888  to  the  credit  of  the  account  such  payments 
amounting  in  their  aggregate  to  95552.  2s.  lid. 

The  interest  charged  on  the  account  calculated 
down  to  the  2nd  Feb.  1900,  when  the  bank  ceased 
to  carry  on  business,  amounted  to  85812.  2s.  10<2., 
which,  being  added  to  the  sum  of  22,3212. 18s.  7(2., 
the  amount  of  the  cheques  drawn  out,  made  a  total 
of  30,9032.  Is.  5d.t  and,  after  giving  credit  for  the 
sum  of  95552.  2s.  11(2.  paid  into  the  account, 
left  a  debit  balance  of  21.3472.  18s.  6(2.  on  the 
account.  For  the  first  half-year  after  such 
account  was  opened  interest  and  commission  was 
charged  upon  the  debit  balance  of  the  account  at 
the  rate  of  6  per  cent,  and  from  that  to  Deo.  1893 
at  5  per  cent,  calculated  with  half-yearly  rests. 

From  Jan.  1894  to  June  1899  simnle  interest 
only  at  5  per  cent,  whb  charged  upon  the  account. 

There  was  no  payment  to  the  credit  of  the 
account  after  the  23rd  March  1888  nor  was  there 
any  drawing  operation  upon  it  after  the  16th 
Dec.  1892  after  which  date  it  lay  for  all  operative 
purposes  a  dormant  account,  the  interest  being 
added  to  it  as  has  been  said  at  half-yearly 
intervals  until  and  including  the  30th  June  1899. 

It  was  proved  at  the  trial  and  admitted  by  the 
appellant  in  the  course  of  his  examination  as  a 
witness  called  on  his  own  behalf  that  the  account 
was  opened  to  pay  for  losses  in  a  speculation  in 
the  snares  of  a  brewery  company  called  Samuel 
Allsopp  and  Sons  Limited,  such  speculation  being 
carried  out  on  the  joint  account  of  the  appellant, 
Alexander  Bruce,  general  manager,  and  John 
Shimmon  manager  of  the  bank,  and  it  was 
admitted  by  the  appellant  in  the  course  of  his 
examination  that  the  account  was  operated  upon 
solely  for  and  in  relation  to  this  speculative 
venture  in  which  the  bank  had  no  interest  of  any 
kind.  It  was  further  admitted  by  the  appellant 
in  the  course  of  his  evidence  that  no  security  was 
at  any  time  deposited  with  the  bank  in  relation 
to  this  overdrawn  account  and  it  was  proved  by 
John  Shimmon  in  the  course  of  his  examina- 
tion when  called  as  a  witness  on  his  own  behalf 
that  there  was  no  entry  in  relation  to  this 
account  in  the  minute  book  of  the  banking  com- 
pany where  it  would  have  been  his  duty  to  have 
entered  it  had  the  account  ever  been  called  to  the 
attention  of  the  board  of  directors. 

According  to  the  statement  of  the  appellant 
made  in  the  course  of  giving  evidence  for  himself 
this  speculation  was  undertaken  at  the  suggestion 
of  Alexander  Bruce  and  the  management  of  the 
whole  matter  was  left  to  Alexander  Bruce.  He 
stated  that  he  (the  appellant)  knew  nothing  about 
the  details  but  that  Alexander  Bruce  would  tell 


him  what  moneys  were  wanted,  whereupon  he 
(the  appellant)  would  sign  the  cheques  which  were 
debited  to  the  account,  and  that  the  payments  into 
the  account  were  all  made  by  Alexander  Bruce. 

The  articles  of  association  of  DumbelFs  Bank- 
ing Company  limited  which  were  put  in  evidence 
at  the  trial  contain  the  following  provisions  with 
respect  to  advances  to  directors  and  officers  of 
the  company : 

Art.  6  provides  that 

The  company  shall  not  make  any  advanoe  or  allow 
any  credit  to  a  director  or  offioer  of  the  company  on 
his  own  personal  security  except  with  the  consent  in 
writing  of  the  board.  This  is  declared  to  be  a  funds- 
mental  rule  of  the  company. 

Art.  89,  sub- sect.  9,  provides  that 

...  No  director  shall  vote  upon  any  motion 
respecting  the  loan  or  advanoe  of  money  or  otherwise 
giving  credit  to  himself,  his  partner,  father,  brother,  son, 
or  son-in-law,  or  respecting  any  such  loan  or  advance, 
or  giving  credit  on  any  security  or  discounting  any  bill, 
promissory  note,  or  other  security  offered  by  himself  or 
by  his  partner  or  by  any  snoh  relation  as  aforesaid. 

During  the  whole  period  covered  by  the  account 
there  were  three  directors  other  thsn  the  appellant 
who  formed  the  board  of  the  bank,  and  meetings 
of  the  board  were  regularly  held  and  the  appellant 
from  time  to  time  attended  such  meetings,  but 
this  so-called  "  Trust  Account "  was  never 
brought  to  the  knowledge  of  the  board  of 
directors  or  to  that  of  any  one  of  the  directors 
other  than  the  appellant  himself  individually. 

Besides  the  overdraft  on  the  account  the  appel- 
lant, between  1887  and  1900,  had  other  large  over- 
drafts upon  other  accounts  upon  which  he  was 
liable  to  the  bank,  all  of  which  remained  unsecured 
until  August  1899,  when  he  gave  a  charge  upon 
his  property  to  secure  his  overdrafts.  The  charge 
against  the  appellant  and  John  Shimmon  was 
made  under  sect.  218  of  a  statute  of  the  Isle  of 
Man  Legislature,  which  is  as  follows : 

Whosoever  being  a  director,  member,  or  pnbiio  offioer 
of  any  body  corporate  or  public  company  shall  fraudu- 
lently take  or  apply  for  his  own  use  or  benefit,  or  for 
any  use  or  purposes  other  than  the  use  or  purposes  of  soon 
body  corporate  or  public  company,  any  of  the  property 
of  such  body  corporate  or  public  company,  shall  be  guilty 
of  a  misdemeanour,  and  being  oonvioted  thereof  shall  he 
liable  at  the  discretion  of  the  court  to  any  of  the  punish- 
ments which  the  oourt  may  award  as  hereinbefore  last 
mentioned. 

The  appellant  was  represented  by  counsel  on 
his  trial,  and  no  submission  was  made  at  the  close 
of  the  case  for  the  Crown,  that  there  was  no  case 
to  go  to  the  jury,  or  that  the  case  should  be 
withdrawn  from  the  jury,  and  the  main  if  not  the 
only  contention  raised  by  the  appellant's  counsel 
in  his  address  to  the  jury,  was  that  there  was  no 
evidence,  and  certainly  no  sufficient  evidence,  of 
any  fraudulent  intention  in  the  appellant's  mind 
at  the  date  of  the  different  operations  upon  the 
account  to  bring  the  appellant  within  the  section 
of  the  statute,  and  in  support  of  this  contention 
it  was  strongly  urged  that  the  appellant  was 
solvent,  or  believed  himself  to  be  solvent,  between 
1887  and  1893. 

His  Honour  Deemster  Shee,  in  summing  up 
the  case  to  the  jury,  directed  them  that  it  was 
for  them  to  say  whether  the  moneys  were  taken 
cut  of  the  said  account  under  such  circumstances 
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as  to  amount  to  a  fraudulent  taking,  and  left  the 
question  of  intention  to  the  jury  to  decide. 

No  objection  was  taken  by  the  appellant's 
counsel  to  the  summing  up  of  the  learned  Deem- 
ster, either  in  the  course  of  it  or  at  its  close,  nor 
was  he  asked  to  add  in  any  way  to  his  direction. 

The  hearing  of  the  evidence,  the  addresses  of 
counsel,  and  the  summing-up  of  Deemster  Shee, 
K.O.,  were  concluded  at  4.50  p.m.  on  Saturday, 
the  17th  Nov.,  when  the  jury  retired  to  consider 
their  verdict.  After  an  absence  of  nearly  six 
houn  the  jury  returned  at  twenty  minutes  to 
11  p.m.,  and  the  foreman  informed  the  court  that 
they  were  divided,  and  unable  to  come  to  a  verdict ; 
and  that  they  seemed  to  have  come  to  a  deadlock. 
The  foreman  said:  "If  we  put  our  difficulty 
before  the  court  it  might  enable  your  Honour  to 
give  us  your  assistance,*'  to  which  Deemster  Shee 
replied  that  he  would  be  glad  to  assist  the  jury, 
whereupon  the  foreman  further  stated,  "  We  differ 
on  what  in  this  case  constitutes  fraud  within  the 
meaning  of  the  law.  Some  of  the  jurors  are 
of  opinion  the  defendants  were  solvent  at  the 
time  of  incurring  the  liabilities,  and  therefore  not 
guilty  of  fraud."  Deemster  Shee  thereupon  said, 
"Is  that  the  only  difficulty  you  have?"  and  the 
foreman  replied,  "  I  think  so  practically." 

Whereupon  the  Deemster  gave  the  following 
ruling: 

Well,  solvency  alone  would  not  be  sufficient  evidence 
they  were  not  guilty.  Ic  might  be  ft  matter  for  you  to 
consider,  but,  in  my  opinion,  solvency  alone  would  not 
be  evidence  they  were  not  guilty  of  fraud.  It  is  an 
element  for  you  to  consider  where  there  was  fraud. 
Ton  have  to  consider  the  whole  of  the  circumstances  in 
the  ease ;  the  date  of  the  account ;  the  faot  that  there 
were  other  overdrafts  of  the  defendants ;  the  size  of  the 
overdrafts ;  the  way  in  which  they  were  kept ;  and  the 
aooount  the  prisoners  have  given  of  how  they  embarked  in 
these  transactions.  All  the  circumstances  in  the  case  have 
to  be  taken  into  your  consideration.  To  say  simply  because 
one  of  the  defendants  was  solvent  that  therefore  he  could 
not  be  guilty  of  fraud  would  not  be  right.  You  must 
consider  about  the  oiroumstanoes ;  and  considering  the 
importance  of  the  case  I  should  advise  his  Exoellenoy 
to  ask  you  to  retire  to  consider  your  verdict  again. 

At  11.50  p.m.  the  jury  were  again  sent  for,  and 
asked  whether  they  had  agreed  upon  a  verdict,  and 
upon  the  foreman  stating  that  tney  had  not,  but 
that  they  seemed  to  be  nearly  arriving  at  a  deci- 
sion, Deemster  Shee  warned  them  that  if  they  had 
not  decided  upon  a  verdict  before  midnight  they 
might  have  to  be  locked  up  over  Sunday.  The 
jury  again  retired ;  and  as  they  had  not  returned 
before  12.10  a.m.  the  court  adjourned,  and  the 
jury  were  ordered  to  be  locked  up  until  the 
following  Monday. 

On  Monday,  the  19th  Nov.  1900,  the  foreman 
announced  the  verdict  of  the  jury  :  "Guilty  on 
the  Nelson  trust  account  only,"  with  a  recom- 
mendation to  mercy,  and  upon  this  verdict  the 
court  sentenced  appellant  to  a  term  of  five  years' 
penal  servitude.  At  the  same  time  the  appellant 
*as  sentenced  to  a  term  of  three  years  penal 
servitude  upon  conviction  on  another  indictment, 
the  said  terms  to  run  concurrently. 

On  the  14th  Nov.  the  appellant  had  been  con- 
victed on  another  indictment,  charging  him  with 
saving  been  a  party  to  the  issue  of  false  balance- 
sheets.  He  presented  a  petition  for  leave  to 
appeal  against  both  convictions,  but  their  Lord- 
ships, on  the   13th  March  1901,  gave  leave  to 


appeal  againBt  the  conviction  for  fraudulent  mis- 
appropriation only. 

Lavoson    Walton,  K.C.  and   Muir   Mackenzie 
appeared  for  the  appellant. 

The   Attorney -General  for    the    Isle    of  Man 
(Ring,  K.C.)  and  C.  W.  Mathews  for  the  Grown. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships' judgment  was  delivered  by 

The  Lord  Chancellor  (Halsbury)  as  follows: 
— This  was  a  charge  against  the  defendant  of 
having  fraudulently  appropriated  to  his  own  use 
money   of    the    Dumbells    Banking    Company. 
Their  Lordships  are  of  opinion  that  there  was 
no  sufficient  legal  evidence  against  the  defendant 
of  that  offence,  and  under  those  circumstances 
their  Lordships  will  recommend  that  this  part  of 
the  conviction,  the  only  one  on  which  leave  to 
appeal  has  been  given,  should  be  set  aside.    It  is 
impossible  not  to  notice  that  the  mode  in  which 
the  question  has  been  propounded  from  time  to 
time,  both  by  counsel  and,  oue  regrets  to  say, 
also  by  the  learned  Deemster  himself  who  pre- 
sided, confuses  what  is  the  nature  of  the  charge 
made,  with  the  general  charge  of  irregularity  in 
the    conduct  of   the  proceedings  of  the  bank. 
That   is   not  the  criminal   charge    which    was 
preferred    by    the    indictment,    and    ought    to 
have  been  found  by  the  jury.    The  charge  was 
of  fraudulently  appropriating  money  of  the  bank. 
The  facts  sufficiently  show  that  for  a  period  of 
some  years,  beginning  at  all  events  as  early  as 
1887,  and  going  down  to  1893,  the  person  convicted 
waB  in  the  habit  of  drawing  partly  upon  his  own 
private  account,  and  partly  on  an  account  which 
was  called  a  trust  account,  but  still  in  his  name, 
and  that  from  time  to  time  that  account  was 
operated  upon  in  the  ordinary  and  natural  way 
in  which  the  account  of  a  customer  of  a  bank  is 
treated.    Money  was  paid  in  and  money  was  paid 
out,  at  one  time  a  very  large  overdraft,  and  at 
another   time    that    overdraft    reduced   to   an 
amount  of  something  like  300Z.  or  400Z.,  down 
to  the  period  of  two  or  three  years  after  the 
trust  account  had  first  begun.     Then  it  is  sug- 
gested that  after  a  period  of  six  years  altogether 
has  elapsed  it  is  possible  to  pick  out  some  of 
the  earlier  drafts  that  have   Deen  made  under 
the  circumstances,  and  treat  a  particular  draft 
as  having  been  itself  an  offence — that  is  to  say, 
a  misappropriation  of  the  money  of  the  bank  to 
the  use  and  purposes  of  the  person  who  drew  it. 
The  real  truth  is  that  if  what  is  suggested  as  the 
offence  had  been  committed,  every  cheque  was 
itself  a  theft.    I  use  the  phrase  compendiously, 
because,  although  it  is  not  stealing   in  the  lan- 
guage of  the  statute,  the  elements  of   stealing 
must   exist   in   it,  and  in   order  to  determine 
whether  this  offence  has  been  committed  in  the 
sense  which  the  law  requires  in  order  to  sustain 
the  conviction,  one  must  see  whether  it  is  true 
to  say  that  every  one  of  those  cheques  bo  drawn, 
and  the  money  obtained  by  reason  thereof,  was  a 
theft    Their  Lordships  are  of  opinion  that  there 
was  no  legal  evidence  of  any  such  proposition. 
It  may  have  been  extremely  irregular,  and  may 
have  been  wrong,  and    was    wrong   under   the 
circumstances  of  this  bank  to  allow  the  account 
to  have   been  entered  into  at  all.      The  board 
ought  to  have  been  consulted,  and  the  board 
ought  to  have  given  its  consent  in  writing  that 
such  an  account  should  be  entered  into,  or  at  alt 
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events  that  overdrafts  should  have  been  allowed 
on  it ;  but  that  each  of  these  transactions  which 
is  made  the  subject  of  indictment  was  practically 
a  stealing  of  the  money  obtained  by  the  cheque, 
there  appears  to  be  no  evidence  whatever,  and 
their  Lordships  are  unable  to  see  that  the  ques- 
tion was  ever  properly  before  the  jury  at  all.  It 
was  a  natural  and  proper  inquiry  by  the  jury 
which  they  made  of  the  learned  Deemster,  whether 
or  not  they  ought  to  have  some  guidance  as  to 
what  was  a  fraud  within  the  meaning  of  the  law, 
because,  as  they  explained,  they  were  anxious  to 
learn.  Some  of  them  thought  there  could  be  no 
fraud  at  the  time,  because  the  person  was  solvent 
who  was  drawing  these  cheques,  to  which  inquiry 
no  answer  apparently  was  given  by  the  learned 
Deemster  in  the  language  which  the  jury  required, 
but  he  goes  on  to  say  that  it  is  not  conclusive  that 
the  defendant  was  not  guilty  because  he  was  sol- 
vent— an  entire  inversion,  their  Lorships  regret 
to  observe,  of  what  ought  to  have  been  told  the 
jurv  at  the  time.  Strictly,  and  as  a  matter  of 
verbal  accuracy,  indeed  it  is  not  conclusive  that 
the  person  was  not  guilty ;  but  the  question 
which  the  jurymen  obviously  desired  to  have 
answered  was  whether  or  not,  given  the  circum- 
stances of  this  case,  the  man  being  perfectly 
solvent  at  the  time,  and  having  ample  assets  to 
answer  the  cheque  which  he  was  drawing,  they 
ought  to  infer  from  the  nature  of  the  transaction 
that  it  was  a  taking  or  misappropriation  within 
the  meaning  of  the  statute.  Upon  that  it  is  im- 
possible to  say  the  jury  received  any  guidance 
whatever.  In  the  result  their  Lordships  are  of 
opinion  that  there  may  have  been  ample  evidence 
that  the  account  was  improperly  obtained,  and  it 
may  have  been  in  one  sense  fraudulently  obtained, 
but  there  is  no  evidence  justifying  the  charge  that 
this  money  was  appropriated  to  the  use  of  the 
person  who  drew  the  cheque  in  fraud  of  the  right  of 
the  bank  to  have  the  money,  and  therefore  that 
the  offence  contemplated  by  the  statute  was  com- 
mitted, or  at  all  events  there  was  no  evidence  of 
its  being  committed  so  as  to  justify  the  verdict  of 
"  guilty."  For  these  reasons  their  LordshipB  will 
humbly  advise  His  Majesty  that  the  conviction  of 
the  19th  Nov.  1900  should  be  set  aside.  There 
will  be  no  order  as  to  costs  against  the  Crown. 

Solicitors :  for  the  appellant,  Hores,  Pattisson, 
and  Bathursti  for  the  respondent,  Light  and 
Galbraith. 


♦ 

COURT    OF    APPEAL. 

Jan.  U  and  15, 1902. 

(Before  Collins,  M.R.,  Romer  and 

Mathkw,  L.JJ.) 

Clerkenwell  Vestry  v.  Edmokdson  and 

Son.  (a) 

APPEAL  PROM  THE  QUEEN'S  BENCH  DIVISION. 

Metropolis — Management  Act$  —  "New  street" — 
Sewer  —  Expenses  of  sewering —  Liability  of 
frontagers — Metropolis  Management  Amendment 
Act  1862  (25  &  26  Viet  c.  102),  m.  52,  53. 

The  boundary  line  between  the  parish  of  C,  in  the 

(a)  Reported  by  J.  H.  Williams,  Esq.,  Barrtster-at-Law. 


county  of  London,  and  the  parish  of  H.,  in  the 
county  of  Middlesex,  ran  along  the  centre  of  an 
old  highway.  Before  the  Metropolis  Manage- 
ment  Act  1855  came  into  operation  in  1856, 
buildings  had  been  erected  along  nearly  the  whole 
of  the  H.  side  of  the  road,  but  on  the  C.  side  of 
the  road  there  were  only  seven  or  eight  scattered 
buildings.  Afterwards  buildings  were  erected 
along  the  whole  of  the  C.  side  of  the  road,  and 
the  vestry  of  C.  constructed  a  sewer  on  that  side 
of  the  road  for  the  drainage  of  those  buildings. 
The  vestry  apportioned  the  expenses  of  making 
the  sewer  among  the  frontagers  on  the  C.  side 
of  the  road,  contending  that  this  side  of  the 
road  was  a  "new  street"  within  the  meaning 
of  the  Metropolis  Management  Amendment  Act 
1862. 

Upon  a  summons  against  a  frontager  to  enforce 
payment,  the  justices  found  as  a  fact  that,  taken 
as  a  whole,  the  road  was  sufficiently  built  upon 
before  1856  to  be  a  "street,"  and  that,  there- 
fore,  the  C.  side  of  the  road  was  not  a  "  new 
street." 

Held  (affirming  the  decision  of  the  Queen's  Bench 
Division),  that  the  justices  could  properly  eon- 
sider  the  road  as  a  whole,  and  find  that  the  whole 
was  a  "  street "  in  1856,  and  were  therefore  right 
in  holding  that  the  C.  side  of  the  road  was  not  a 
"new  street." 

This  was  an  appeal  by  the  Clerkenwell  Vestry 
from  the  judgment  of  the  Divisional  Court  (Lord 
Alverstone,  C.J.  and  Kennedy,  J.)  upon  a  esse 
stated  by  justices. 

A  complaint  was  preferred  by  the  Clerkenwell 
Vestry  against  Edmondson  and  Son,  that  the 
vestry,  during  the  years  1897  and  1898,  in 
accordance  with  the  provisions  in  that  behalf  of 
the  Metropolis  Management  Acts,  executed  or 
caused  to  be  executed  certain  works,  namely, 
the  construction  of  a  sewer  and  the  works 
appertaining  thereto,  including  the  cost  of 
gullies,  side  entrances,  lengths  of  sewer  st  the 
intersection  of  streets,  with  the  necessary  man- 
holes and  inspection  chambers,  and  other  inci- 
dental charges  and  expenses  under  the  Acts,  in 
or  in  part  of  a  new  street  known  as  Colney 
Hatch-lane,  for  or  in  respect  of  certain  premises 
in  the  street  of  which  the  respondents  were  the 
owners ;  and  that  the  appellants  had  thereby 
incurred  expenses  of  which  the  amounts  appor- 
tioned in  respect  of  the  respondents'  premises 
were  130Z.  6s.  8d.  and  72.  2s.  Id.  respectively, 
and  that  the  respondents  had  not  paid  them 
sums. 

Colney  Hatch-lane  is  an  old  highway  forming 
the  boundary  between  a  detached  portion  of  the 
parish  of  St.  James  and  St  John,  Clerkenwell.  in 
the  county  of  London,  and  the  parish  and  urban 
district  of  Hornsey,  in  the  county  of  Middle- 
sex. 

The  actual  boundary  is  nearly  in  the  centre 
of  tbe  lane,  but  the  greater  part  of  the  surface  is 
within  the  parish  of  Clerkenwell. 

Before  the  year  1856,  when  the  first  of  the 
Metropolis  Management  Acts  (18  &  19  Vict,  c  120) 
came  into  operation,  buildings  had  been  erected 
along  the  Hornsey,  or  Middlesex,  side  of  the  lane 
along  nearly  the  whole  of  its  length,  but  on  the 
Clerkenwell,  or  London,  side  of  the  lane  there 
were  at  that  time  only  seven  or  eight  buildings  at 
1  various  points. 
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Since  the  year  1856,  and  more  particularly 
within  the  last  few  years,  the  remainder  of  the 
Olerkenwell,  or  London,  side  of  the  lane  has  been 
kid  oat  for  building,  and  the  greater  part  of  the 
frontage  to  the  lane  is  now  covered  with  build- 
ings. 

In  or  about  the  year  1887  the  Hornsey  Local 
Board  laid  a  sewer  on  their  side  of  the  lane  for 
the  drainage  of  the  houses  in  their  district.  By 
agreement  between  that  board  and  the  appellants 
two  of  the  houses  on  the  Olerkenwell  side  were 
drained  into  that  sewer  until  the  sewer  men- 
tioned in  the  complaint  was  constructed;  and, 
by  agreement  between  the  board  and  the  owners 
of  two  other  houses  on  the  Olerkenwell  side,  those 
owners  connected  their  drains  with  the  Hornsey 
sewer.  The  sums  paid  by  those  owners  to  the 
Hornsey  Local  Board  under  the  agreements  were 
repaid  to  them  by  the  appellants  when  their  drains 
were  connected  with  the  sewer  mentioned  in  the 
complaint.  On  the  Olerkenwell  side  of  the  lane 
there  was  no  sewer  of  any  kind  save  a  surface 
water  sewer  which  had  been  laid  for  the  drainage 
of  the  road  itself,  partly  by  the  owners  of  ad- 
joining land  and  partly  by  the  appellants,  and 
for  a  snort  distance  an  old  brick  sewer  running 
obliquely  across  the  lane  and  taking  the  drainage 
of  three  or  four  houses  on  that  side.  The  old 
hoDses  at  the  south  end.  of  the  lane  on  the 
Olerkenwell  side  were  drained  into  a  sewer 
behind  these  houses  running  into  another 
parish. 

The  part  of  the  parish  of  Olerkenwell  which 
comprises  the  eastern  side  of  the  Oolney  Hatch- 
lane  is  wholly  detached  from  the  rest  of  the 
parish,  and  is  entirely  surrounded  by  the  county 
of  Middlesex.  For  this  reason  it  was  found  to  be 
impracticable  to  provide  an  outlet  into  the  metro- 
politan main  drainage  system  from  this  part  of 
the  parish. 

By  the  Metropolitan  Board  of  Works  (Various 
Powers)  Act  1887  (50  &  51  Vict.  c.  cvi.),  s.  44,  the 
Metropolitan  Board  of  Works  (now  the  London 
County  Council)  were  enabled,  by  agreement  with 
the  local  authorities  of  certain  adjoining  districts, 
or  any  part  of  them,  to  cause  any  sewer  or  sewers 
constructed  or  to  be  constructed  by  that  board 
in  the  detached  portion  of  Olerkenwell  to  com- 
municate with  the  sewers  of  one  or  more  of  such 
authorities,  and  an  agreement  for  this  purpose 
was  made  in  the  year  1896  by  the  London  Oounty 
Council  with  the  Friern  Barnet  Urban  District 
Council,  and  an  outlet  for  the  sewage  of  this 
detached  part  of  Olerkenwell  into  a  sewer  of  the 
oounty  council  and  then  into  the  Friern  Barnet 
sewers  was  provided  in  pursuance  of  the  agree- 
ment, in  the  year  1897.  As  soon  as  such 
outlet  was  provided,  the  appellants  laid  the  sewer 
mentioned  in  the  complaint  for  the  drainage  of 
the  houses  and  buildings  which  then  were  or 
might  thereafter  be  erected  on  the  Olerkenwell, 
or  London,  side  of  the  lane,  and  that  sewer  was 
completed  in  the  year  1898. 

The  total  cost  of  the  sewer  and  the  works 
appertaining  thereto  was  11062.,  of  which  the 
appellants  charged  to  sewer  rates  the  sum  of 
103Z.  and  apportioned  the  balance  among  the 
owners  of  the  premises  on  the  Olerkenwell 
side  of  the  lane  according  to  their  respective 
frontages. 

The  amounts  apportioned  in  respect  of  the 
respondents'  premises  were  1302.  and  72. 


The  respondents  having  refused  to  pay  these 
sums,  a  complaint  was  preferred  under  sects.  52 
and  53  of  the  Metropolis  Management  Amend- 
ment Act  1862. 

It  was  contended  before  the  justices  on  behalf 
of  the  appellants  that  so  much  of  Oolney  Hatch- 
lane  as  is  within  the  parish  of  Olerkenwell  was  a 
"  new  street,"  within  the  meaning  of  the  Metro- 
polis Management  Acts;  that  it  became  a  new 
street  by  reason  of  the  erection  of  buildings 
fronting  it  as  above  mentioned ;  that,  in  order  to 
determine  whether  it  had  become  a  new  street,  no 
regard  could  be  had  to  the  portion  of  the  lane  in 
the  parish  of  Hornsey  or  to  the  buildings  on  the 
Hornsey  side,  these  being  in  a  different  parish, 
district,  and  county,  and  subject  to  entirely 
different  statutes. 

It  was  contended  on  behalf  of  the  respondents 
that  Oolney  Hatch -lane,  taken  as  a  whole,  had 
become  a  street,  in  the  ordinary  sense  of  the  term, 
by  reason  of  the  buildings  erected  along  it  before 
the  year  1856,  and  was  an  old  street  when  the 
Metropolis  Management  Act  1855  came  into 
operation;  that  no  part  of  that  street  could 
become  a  new  street  subsequently  by  reason  of 
the  erection  of  additional  buildings  along  it,  and 
that  the  portion  of  the  lane  which  is  in  Clerken- 
weU could  not  be  dealt  with  by  itself  without 
regard  to  the  portion  which  is  in  Hornsey,  or  to 
the  buildings  on  the  Hornsey  side,  for  the  purpose 
of  determining  whether  it  wsa  a  "new  street" 
within  the  meaning  of  the  Metropolis  Manage- 
ment Acts. 

The  justices  found  that  Oolney  Hatch-lane 
taken  as  a  whole  was  sufficiently  built  upon  to  be 
a  stieet  before  the  Metropolis  Management  Act 
1855  came  into  operation,  and  they  were  of 
opinion  that  that  portion  of  the  lane  which  is  in 
Olerkenwell  could  not  be  dealt  with  by  itself  for 
the  purpose  of  determining  whether  it  was  a 
"  new  street,"  and  for  these  reasons  they  dis- 
missed the  summonses. 

The  question  for  the  opinion  of  the  court  was 
whether  that  portion  of  Oolney  Hatch  -  lane 
which  is  in  Olerkenwell  could  be  dealt  with  by 
itself  without  regard  to  the  portion  which  is  in 
Hornsey,  or  to  the  buildings  on  the  Hornsey  side, 
for  the  purpose  of  determining  whether  it  is  a 
"  new  street." 

The  Metropolis  Management  Amendment  Act 
1862  (25  &  26  Yict.  o.  102)  provides  : 

Seot.  52.  Where  any  sewer  shall,  after  the  passing 
of  this  Aot,  be  constructed  by  any  vestry  or  district 
board  in  and  for  the  drainage  of  any  neir  street,  or  of 
any  house  or  houses  ereoted  sinoe  the  first  day  of 
January  one  thousand  eight  hundred  and  fifty-six,  the 
expense  of  constructing  snob  sewer  and  the  works 
appertaining  thereto,  including  the  cost  of  gullies,  side 
entrances,  lengths  of  sewer  at  the  intersection  of  streets, 
and  other  incidental  oharges  and  expenses,  shall  be  borne 
and  defrayed  by  the  owners  of  such  street  or  houses! 
and  of  the  land  bounding  or  abutting  on  auoh  street, 
respectively,  and  the  said  expenses  shall  be  apportioned 
by  the  vestry  or  district  board  in  such  proportions  as 
they  may  deem  just,  and  the  amount  charged  upon  or 
payable  in  respect  of  each  house  or  premises  shall  be 
payable  before  the  works  shall  be  oommenoed,  during 
their  progress,  or  after  their  completion,  as  the  vestry 
or  district  board  shall  in  each  case  determine,  either  in 
one  sum  or  by  instalments,  within  suoh  period,  not 
exoeeding  twenty  years,  as  the  vestry  or  district  board 
shall  direct ;  and  any  suoh  sum  or  instalments  shall  be 
recoverable  from  the  present  or  any  future  owner  of  the 
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said  bouse  or  premises  either  by  action  at  law  or  in  a 
aummary  manner  before  a  jnsttoe  of  the  peaoe,  at  the 
option  of  the  veetry  or  board. 

Sect.  53.  Where  any  sewer  shall  be  constructed  by  any 
Testry  or  distriot  board  in  a  street  in  wbioh  previously 
to  snoh  oonstraotion  there  had  been  no  sewer,  or  only 
an  open  sewer,  bnt  where  sewers  rates  hare  been  levied 
previously  to  snoh  oonstraotion,  the  expense  of  oon- 
straotiog  snoh  sewer  and  the  works  appertaining  thereto, 
including  the  cost  of  gullies,  side  entrances,  lengths  of 
aewer  at  the  intersection  of  streets,  and  other  incidental 
charges  and  expenses,  shall  be  borne  and  defrayed  in 
part  only  by  the  owners  of  the  houses  situate  in  and  of 
the  land  bounding  and  abutting  on  snoh  street  respec- 
tively; and  the  amount  to  be  borne  by  snoh  owners  shall 
be  determined  by  the  vestry  or  distriot  board  in  each 
particular  case,  and  the  residue  of  snoh  expenses  shall 
be  defrayed  by  the  vestry  or  distriot  board  ont  of  the 
sewers  rates  levied  in  their  parish  or  district ;  and  the 
Amount  so  charged  by  the  vestry  or  distriot  board  upon 
or  in  respect  of  each  house  or  premises  shall  be  payable, 
cither  before  the  works  shall  be  commenced,  daring  their 
progress,  or  after  their  completion,  as  the  vestry  or 
board  thall  in  each  case  determine,  either  in  one  sum 
or  by  instalments  within  snoh  period,  not  exceeding 
twenty  years,  aa  the  vestry  or  board  shall  direct ;  and 
any  snoh  inm  or  instalment  shall  be  recoverable  from 
the  present  or  any  future  owner  of  snoh  house  or  pre- 
mises either  by  action  at  law  or  in  a  summary  manner 
before  a  justice  of  the  peace,  at  the  option  of  the  vestry 
or  board ;  provided  that  no  street  or  property  in  respect 
of  which  sewers  rates  have  been  levied  for  five  years 
prior  to  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifty-six,  shall  be  subject  to  be  charged 
under  the  provision  oontained  in  this  section. 

Sect.  112.  In  the  oonstraotion  of  the  recited  Aots  and 
this  Act  .  .  .  the  expression  "new  street"  shall 
«>pply  to  and  include  all  streets  hereafter  to  be  formed 
or  laid  oat,  and  a  part  of  any  snoh  street,  and  also  all 
streets,  the  maintenance  of  the  paving  and  roadway 
whereof  had  not,  previously  to  the  pawing  of  this  Aot, 
been  taken  into  oharge  and  assumed  by  the  commis- 
sioners, trustees,  surveyors,  or  other  authorities  having 
the  control  of  the  pavements  or  highways  in  the  parish 
or  place  in  which  snoh  streets  are  situate,  and  a  part  of 
any  snoh  street,  and  also  all  streets  partly  formed  or  laid 
ont. 

The  Divisional  Court  (Lord  Alverstone,  C.J. 
and  Kennedy,  J.)  held  that  the  justices  were  right 
and  dismissed  the  appeal  (ante,  p.  27 ;  83  L.  T. 
Rep.  501). 

The  Clerkenwell  Vestry  appealed. 

Macmorran,  K.C.  and  C.  F.  Prilchard  for  the 
appellants. — The  decision  of  the  Divisional  Court 
was  wrong.  The  justices  ought  to  have  held  that 
the  nortion  of  the  lane  in  question,  within  the 
distriot  of  the  appellants,  was  a  "new  street" 
within  the  meaning  of  the  Metropolis  Manage- 
ment Aot  1862.  They  were  wrong  in  holding 
that  the  part  of  the  lane  in  Clerkenwell  could  not 
be  considered  by  itself  without  reference  to  that 
part  which  was  in  Hornsey.  The  whole  of  a  high- 
way is  not  necessarily  to  bo  treated  as  being  one 
street  for  the  purposes  of  the  Metropolis  Man- 
agement Acts.  The  definition  of  a  "  street "  in 
the  Metropolis  Management  Act  1855  includes  "  a 
part  of  any  such  highway  " ;  and  the  definition  of 
a  "new  street"  in  sect.  112  of  the  Metropolis 
Management  Act  1862  includes  "  a  part  of  any 
such  street."  Therefore  a  part  of  any  highway  or 
street  may  be  separately  treated  as  a  ''new  street" 
without  any  reference  to  the  rest  of  the  highway 
or  street.  The  part  of  this  highway  which  is  in 
Clerkenwell  ought  to  be  separately  treated ;  it  is 


situate  in  a  different  county  and  is  governed  by 
entirely  different  statutes.  If  it  is  treated  as  a 
separate  street,  it  is  clear  upon  the  facts  that  the 
Clerkenwell  part  of  the  road  became  a  "street" 
by  the  erection  of  buildings  along  it,  after  the 
Metropolis  Management  Aot  1855  came  into 
operation,  and  is  therefore  a  "  new  street."  There 
are  many  cases  which  show  that  the  part  of  a  road 
which  becomes  a  street  in  the  ordinary  meaning 
of  the  term  by  the  erection  of  buildings  along  it 
may  be  separately  treated  as  a  M  new  street " : 

Property  Exchange  (/To.  1)  Limited  v.  Wandsworth 
Board  of  Works,  ante,  p.  229 ;  84  L.  T.  Rep.  689 ; 
White  v.  Fulham  Veetry,  74  L.  T.  Rep.  425 ; 
Richards  v.  Kessich,  59  L.  T.  Rep.  818. 

This  sewer  was  constructed  solely  for  the  benefit 
of  the  houses  built  on  the  Clerkenwell  side,  which 
was  the  only  part  of  the  road  over  which  the 
Clerkenwell  Vestry  had  jurisdiction,  and  therefore 
the  cost  would  properly  be  made  to  fall  upon  the 
owners  of  those  houses. 

Alexander  Qlen,tor  the  respondents,  was  not 
called  upon  to  argue. 

Collins,  M.R.— I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  question  in  this 
case  arises  with  regard  to  an  old  highway  which 
formed  the  boundary  between  the  parishes  of 
Clerkenwell  and  Hornsey.  This  highway  was 
the  boundary  between  the  two  parishes,  and  the 
actual  boundary  line  ran  along  nearly  the 
centre  of  the  road,  but  the  greater  part  of 
the  surface  of  the  road  was  in  the  parish  of 
Clerkenwell.  The  local  authority  under  the 
Metropolis  Management  Aots  desired  to  treat 
this  old  highway  as  a  "  new  street,"  which  would 
enable  them  to  claim  payment  from  the  frontagers 
of  the  expenses  of  making  a  sewer.  If  the  high- 
way was  not  a  "  new  street,"  the  local  authority 
could  not  claim  payment  of  those  expenses  from 
the  frontagers,  but  they  would  have  to  be  paid  out 
of  the  rates.  The  local  authority  say  that  in  the 
circumstances  that  part  of  this  highway  which  is 
within  the  parish  of  Clerkenwell  may  be  deemed 
to  be  a  "  new  street "  within  the  meaning  of  the 
Metropolis  Management  Acts.  The  justices  have 
found  as  a  fact  that,  before  the  Metropolis  Manage- 
ment Act  1855  came  into  operation,  the  old  high- 
way had  become  a  street  by  reason  of  the  number 
of  houses  which  had  been  erected  on  the  Hornsey 
side  of  the  road,  and  they  found  that,  therefore, 
at  the  time  when  it  was  sought  to  oharge  the  front- 
agers the  street  was  not  a  "  new  street,"  but  an 
old  street.  That  appears  to  me  to  be  a  queotion  of 
fact.  It  has  been  laid  down  in  many  cases  that 
the  question  whether  a  road  is  a  street  or  not  is  a 
question  of  fact,  and  not  a  question  of  law,  and 
that  it  has  to  be  decided  by  the  tribunal  which 
has  to  deal  with  the  question.  Now,  in  the  present 
case  no  difficulty  arises  as  to  the  area  of  the  old 
highway,  because  no  addition  has  been  made  to 
it  and  it  remains  the  same  as  it  was  before. 
Houses,  however,  were  built  upon  the  Hornsey 
side  of  the  road  in  such  numbers  as  to  make  the 
whole  of  the  old  highway  a  street  long  before  the 
sewer  in  question  was  made.  That  being  a  ques- 
tion of  fact,  it  seems  to  me  that  the  whole  matter 
is  concluded.  The  whole  argument  on  behalf  of 
the  appellants  rested  upon  a  confusion  between 
the  facts  as  to  what  was  the  area  of  the  highway 
and  the  rights  of  the  parties  because  it  was  a  high- 
way.   It  was  argued  that,  because  the  legal  rights 
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of  the  different  parties  were  different,  we  ought 
therefore  to  consider  that  fact  in  determining 
whether  this  was  a  "  new  street "  or  not,  and  that, 
because  the  Metropolis  Management  Acts  applied 
to  one  side  of  the  nighway  and  the  Public  Health 
Act  to  the  other  side,  and  the  rights  of  the  parties 
were  different,  therefore  the  two  sides  of  the  road 
ought  to  be  treated  differently.  It  seems  to  me 
that  the  legal  rights  of  the  parties  on  either  side 
of  the  road  have  nothing  whatever  to  do  with  the 
question  whether  the  highway  is  all  a  street  or 
not.  The  justices  have  found  against  the  appel- 
lants upon  a  question  of  fact.  They  have  found 
that  the  old  nighway  was  all  a  street  wherever  it 
was  situated.  For  these  reasons  I  think  that  the 
decision  of  the  Divisional  Court  was  right.  The 
learned  judges  treated  the  case  as  one  which  had 
been  decided  as  a  question  of  fact,  and  I  think 
that  they  were  right  This  appeal  therefore  fails, 
and  must  be  dismissed. 

Eomkb,  L.J. — I  am  of  the  same  opinion.  I 
think  that  there  is  great  force  in  the  observation 
of  Kennedy,  J.  that  it  is  not  desirable  to  create 
any  unnecessary  artificiality  in  the  understanding 
of  a  "  street "  and  "  new  street."  In  this  case  it 
teems  to  me  that  Colney  Hatch-lane  was  and  is 
one  street,  and  that  it  was  and  is  an  old  street, 
and  that  it  ought  not,  for  the  purposes  of  the 
appellants,  to  ta  treated  as  two  streets,  one  old 
and  the  other  new.  I  agree,  therefore,  that  the 
appeal  must  be  dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
The  argument  for  the  appellant  invited  us  to 
come  to  the  conclusion  that  an  old  street  might 
be  a  "  new  street "  within  the  meaning  of  the 
Metropolis  Management  Acts.  I  do  not  find  any 
indication  of  that  in  the  Acts.  Sect.  52  of  the 
Metropolis  Management  Amendment  Act  1862 
applies  in  terms  to  a"  new  street,"  and  then 
there  is  a  definition  of  "  new  street "  in  sect.  112 
of  that  Act,  which  is  as  follows  :  "  The  expression 
'new  street'  shall  apply  to  and  include  all 
streets  hereafter  to  be  formed  or  laid  out,  and 
a  part  of  any  such  street  .  .  .  and  also 
all  streets  partly  formed  or  laid  out."  Here  the 
road  was  an  old  street  before  the  first  Act  of  1855 
-came  into  operation.  It  is  said  that  it  became  a 
"  new  street "  because  new  houses  were  built 
along  one  side  of  it,  but  it  was  clearly  an  old 
street,  and  that  has  been  found  as  a  fact  by  the 
justices.  The  cases  which  have  been  cited  as  to 
a  part  of  a  street  being  a  "  new  street "  were  all 
cases  in  which  a  new  piece  had  been  added  to  an 
old  street.  In  this  case  the  whole  of  the  highway 
had  become  an  old  street.  I  think  that  this  appeal 
M.  »d  most  be  dismissed.  Appe(d  dilmittedi 

Solicitors:  for  the  appellants,  Boulton,  Sons, 
and  Sandeman ;  for  the  respondents,  Tatham  and 
Eardy. 
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(Before  Collins,   M.B.,  Romee    and 
Mathjbw,  L.JJ.) 
West   Ham    Union   v.    London    County 
Council  (a). 

APPEAL  FBOM  THB  KINO'S  BENCH  DIVISION. 

Poor  law —  Pauper  —  Settlement — Addition  to 
parish  of  part  of  adjoining  parish — Identity 
of  parish  not  destroyed — Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  (39  & 
40  Vict.  e.  61)— Poor  Law  Act  1879  (42  &  43 
Viet.  c.  54). 

By  an  order  of  the  Local  Government  Board  made 
under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  and  the  Poor  Law  Act 
1879  a  part  of  a  parish  was  taken  away  from 
it  and  added  to  another  parish. 

Held  (affirming  the  decision  of  the  King's  Bench 
Division),  that  the  identity  of  the  parish  to  which 
the  addition  was  thus  made  was  not  destroyed 
by  the  addition  ;  and  that  therefore  a  settlement 
which  had  been  acquired  by  a  pauper  in  the 
parish  before  the  addition  to  its  boundaries  con- 
tinued to  exist. 

This  was  an  appeal  by  the  West  Ham  Union 
from  a  decision  of  the  King's  Bench  Division 
(Darling  and  Channell,  JJ.)  upon  a  special  case 
stated  by  the  Court  of  Quarter  Sessions  for  the 
County  of  London. 

Elizabeth  Heritage  (hereinafter  referred  to  as 
the-  pauper  lunatic)  was  born  in  Stephenson- 
street,  Canning  Town,  in  the  parish  of  West 
Ham  in  the  West  Ham  Union,  on  or  about  the 
11th  Feb.  1852,  and  resided  at  Nos.  3  and  5, 
Widdicombe-terrace  (afterwards  and  now  known 
as  Nos.  40  and  42,  Barking-road),  in  the  said 
parish,  for  about  seventeen  years  until  the  month 
of  Aug.  1888. 

The  pauper  lunatic  resided  at  the  address 
aforesaid  in  such  manner  and  under  such  circum- 
stances during  the  whole  of  the  period  of  seven- 
teen years  and  in  each  of  such  years  as  to  render 
her  irremovable  from  the  parish  in  which  such 
residence  took  place. 

By  an  order  of  the  Local  Government  Board, 
dated  the  24th  Aug.  1886  and  made  under 
the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c.  61)  as  amended 
and  extended  by  the  Poor  Law  Act  1879  (42  &  43 
Yict.  c.  54),  it  was  ordered  that  a  certain  part 
of  the  parish  of  Wanstead  should  cease  to  be  part 
of  that  parish  and  should  be  amalgamated  with 
the  parish  of  West  Ham.  A  copy  of  the  order, 
which  took  effect  on  the  24th  March  1887,  was 
annexed  to  and  was  to  be  taken  as  part  of  the 
special  case. 

The  address  at  which  the  pauper  lunatic  so 
resided  as  aforesaid  was  situate  in  the  parish  of 
West  Ham  as  constituted  previously  to  the  date 
of  the  order,  and  not  in  any  part  of  the  parish 
of  Wanstead. 

The  pauper  lunatic  left  the  parish  of  West 
Ham  in  Aug.  1888,  and  did  not  thereafter  acquire 
a  settlement  in  any  parish. 

The  pauper  lunatic  was  afterwards  found  in  the 
hamlet  of  JEtatcliffe,  in  the  Stepney  Union  in  the 
county  of  London,  and  was  sent  therefrom  to  the 
Claybury  Lunatic  Asylum,  which  belonged  to  the 
London  County  Council. 

(a)  Beported  by  E.  Mahlit  Smith,  Esq.,  Barrister-aM  aw. 
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By  an  order  of  two  of  Her  Majesty's  justices 
of  the  peace  acting  in  and  for  the  county  of 
London,  dated  the  14th  Feb.  1900,  the  pauper 
lunatic  was,  under  sect.  290  of  the  Lunacy  Act 
1890  (53  &  54  Vict.  c.  5),  adjudged  to  be  chargeable 
to  the  county  of  London. 

On  the  15th  May  1900  the  London  County 
Council  procured  from  two  of  Her  Majesty's  jus- 
tices of  the  peace  acting  in  and  for  the  county  of 
London  an  order  of  that  date  whereby  (amongst 
other  things)  the  pauper  lunatic  was  adjudged  to 
be  settled  in  the  West  Ham  Union.  A  copy  of 
the  order  was  annexed  to  and  was  to  be  taken  as  a 
part  of  the  special  case. 

The  West  Ham  Union  appealed  from  the  order 
of  the  15th  May  1900. 

The  London  Quarter  Sessions  allowed  the  appeal 
on  the  ground  that  the  old  parish  of  West  Ham 
had  been  destroyed  by  reason  of  the  amalgamation 
with  it  of  part  of  the  old  parish  of  Wanstead ;  but 
they  stated  a  case  for  the  opinion  of  the  King's 
Bench  Division. 

The  King's  Bench  Division  (Darling  and 
Channel!,  J  J.)  were  of  opinion  that  the  order  of 
the  Local  Government  Board  had  not  the  effect 
of  destroying  the  parish  of  West  Ham,  and  that 
the  settlement  of  the  pauper  therefore  remained 
unaffected.  They  therefore  reversed  the  order  of 
the  Quarter  Sessions. 

The  case  is  reported  ante,  p.  164 ;  84  L.  T.  Rep. 
471 ;  (1901)  1  K.  B.  720. 

The  West  Ham  Union  appealed. 

Avory,  K.C.  (/.  C.  Earle  with  him)  for  the  West 
Ham  Union.— The  result  of  the  alteration  of  the 
old  parish  of  West  Ham  by  the  addition  of  part 
of  the  parish  of  Wanstead  is  that  the  old  parish 
in  which  the  pauper  had  a  settlement  has  ceased 
to  exist,  and  the  pauper's  settlement  has  there- 
fore also  ceased  to  exist.  There  is  a  long  series 
of  decisions  showing  that  the  effect  of  altering  a 
parish  by  division  is  to  destroy  the  identity  of  the 
parish  existing  previously  to  the  division,  with 
the  result  of  destroying  also  any  settlements  that 
had  existed  in  that  parish  before  it  was  divided : 

B.  v.  Tipton,  3  Q.  B.  215 ; 
B.  v.  Hunnington,  5  Q.  B.  273  ; 
Stourbridge   Union  v.   Droitwich   Union,  25  L.  T. 
Rep.  411 ;  L.  Rep.  6  Q.  B.  769. 

Those  cases  have  all  been  considered  and  followed 
by  the  Court  of  Appeal : 

Bt.  Saviour's   Union  v.  Dorking   Union,  78  L.  T. 
Rep.  29 ;  (1898)  1  Q.  B.  594. 

It  is  true  tbat  h>re  the  parish  has  not  been 
divided,  but  has  been  increased  by  the  addition  of 
a  piece  taken  from  another  parish.  But  the 
principle  of  those  decisions  is  applicable  to  the 
present  case.  It  is  unfair  to  make  the  ratepayers 
of  tbe  piece  which  used  to  form  part  of  the  parish 
of  Wanstead  responsible  for  the  support  of 
paupers  who  had  a  settlement  in  the  old  parish  of 
West  Ham.  The  present  parish  of  West  Ham 
ought  not  to  be  held  to  be  identical  with  the  old 
parish  merely  beoause  it  goes  under  the  same 
name.  The  addition  to  the  old  parish  was  made 
under  statutory  authority,  and  the  result  is  dis- 
tinguishable fr<>m  a  case  in  whioh  by  natural 
causes  there  ha*  come  about  an  accretion  or  a 
diminution  an  »**»rards  the  boundaries  of  a  parish, 
such  as  may  often  happen  in  the  case  of  a  parish 
bounded  on  one  side  by  the  sea. 


Macmorran,  K.C.  and  Daldy  for  the  London 
County  Council. — The  decisions  referred  to  only 
apply  to  cases  where  a  parish  has  been  destroyed. 
It  cannot  he  fairly  said  that  the  old  parish  of 
West  Ham  has  been  destroyed,  merely  because  its 
boundaries  have  been  slightly  enlarged.  By 
sect.  27  of  31  &  32  Yict.  o.  122,  in  the  case  of  all 
seaside  parishes  the  foreshore  was  declared  to  be 
annexed  to  and  included  within  the  boundaries  of 
the  parishes;  but  it  could  hardly  be  contended 
that  all  those  seaside  parishes  were  destroyed  by 
that  Act.  That  every  alteration  of  the  boundaries 
of  a  parish  does  not  destroy  a  settlement  in  the 
parish  is  clear : 

B.  v.  St.  Martin'i,  New  8arum,  9  Q.  B.  241. 

There  two  parishes  were  united,  and  it  was  held 
that  the  settlement  of  a  pauper  in  one  of  them 
continued  to  exist  as  a  settlement  in  the  united 
parish. 

Avory,  K.C.  in  reply. — The  union  of  the  two 
parishes  in  the  case  last  cited  took  place  under  a 
local  Act.  The  judgment  proceeded  on  the- 
ground  that  the  intention  of  the  Legislature  was 
that  the  liability  of  the  two  parishes  to  maintain 
their  paupers  should  not  be  destroyed.  Moreover, 
it  was  an  equitable  thing  that  each  of  the  parishes 
should  share  the  expenses  of  maintaining  the 
other's  paupers.  Here  it  would  be  manifestly  in- 
equitable that  the  few  inhabitants  of  the  small  bit 
of  Wanstead  should  be  responsible  for  maintaining 
the  paupers  of  the  large  parish  of  West  Ham. 
Under  sect  8  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act  1876,  the  Local  Government 
Board  could  have  made  an  adjustment  between 
the  parishes  of  their  debts  and  liabilities.  Since 
none  was  made,  it  would  be  only  fair  that  the 
liability  to  support  the  pauper  should  be  treated 
as  gone. 

Collins,  M.R. — The  question  raised  in  this 
case  is  whether  a  pauper  who  had  acquired  by 
birth  a  settlement  in  the  parish  of  West  Ham 
has  lost  her  settlement  in  consequeooe  of  tbe 
addition  to  that  parish  of  a  small  portion  of  the 
parish  of  Wanstead.  The  Divisional  Court, 
reversing  the  decision  of  the  Quarter  Sessions 
and  restoring  the  decision  of  the  justices,  held 
that  the  pauper  did  not  lose  her  settlement  by 
that  addition  to  the  parish.  On  behalf  of  the 
West  Ham  Union  it  is  contended  that  the  decision 
of  the  Divisional  Court  is  wrong  because  it  is  ssid 
to  be  inconsistent  with  a  long  line  of  cases,  tbe 
last  of  whioh  was  St.  Saviour's  Union  v.  Dorking 
Union  (ubi  sup.).  In  those  cases  it  has  been  held 
that  where  a  parish  in  which  a  pauper  had  a 
settlement  has  been  divided  into  separate  parishes, 
so  that  the  old  undivided  parish  has  ceased  to 
exist  as  a  parish,  then,  as  the  entity  in  which  the 
pauper  had  a  settlement  has  ceased  to  exist,  tbe 
settlement  of  the  pauper  also  ceases  to  exist. 
There  have  been  several  decisions  of  that  kind, 
and  the  principle  on  which  the  earlier  ones  were 
decided  was  not  altogether  approved  of  by  tbe 
judges  in  the  later  ones.  But  the  law  had  been 
laid  down  in  that  way  so  often  that  the  authority 
of  the  earlier  cases  was  followed  in  St.  Saviour  * 
Union  v.  Dorking  Union  (ubi  tup.).  Now,  it  was 
contended  that  that  principle  applies  to  the 
present  case ;  but,  in  my  opinion,  the  Divisional 
Court  was  right  in  holding  that  long  line  of  cases 
to  which  I  have  referred  to  be  distinguishable  from 
the  present  case.    It  is  to  be  observed  that  here* 
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there  has  not  been  any  destruction  of  the  identity 
-of  the  old  parish  of  West  Ham  by  reason  of  its 
having  been  divided  and  having  had  substituted 
for  it  a  number  of  constituent  parts  which  have 
themselves  been  erected  into  parishes.  All  that 
has  happened  to  the  parish  is  that  there  has  been 
an  accretion  to  it  from  the  parish  of  Wanstead. 
The  legislation  under  which  that  accretion  was 
acquired  does  not  seem  to  me  to  point  to  any- 
thing at  all  analogous  to  the  subdivision  of  one 
parish  into  a  number  of  minor  and  separate 
-parishes.  What  was  done  here  was  done  under 
sect  1  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Vict,  c.  61).  That 
section  provides  that  where  any  parish  shall  be 
-divided  so  as  to  have  its  parts  or  any  of  them 
isolated  in  some  other  parish  or  parishes  or  other- 
wise detached,  the  Local  Government  Board  may, 
After  inquiry,  &c.,  make  an  order  "  either  for  con- 
stituting separate  parishes  out  of  the  divided 
parish  or  for  amalgamating  some  of  the  parts 
thereof  with  the  parish  or  parishes  in  which  the 
same  may  be  locally  included  or  to  which  they 
may  be  annexed  as  shall  appear  to  such  board 
to  be  most  convenient,  and  providing  where 
requisite  for  a  change  of  the  county  of  the 
parish  or  part  of  a  parish."  This  necessitated 
no  division  of  the  parish  in  the  sense  in  which 
a  parish  was  divided  in  the  line  of  cases  that 
has  been  referred  to.  All  that  was  done  was 
simply  to  cut  a  bit  off  one  parish  and  put  it  on  to 
another.  The  identity  of  the  old  parish  of  West 
Ham  still  remained,  notwithstanding  the  addition 
to  it.  And  theparish  of  Wanstead  still  remained 
the  parish  of  Wanstead,  notwithstanding  that  a 
certain  bit  of  it  was  cot  off.  The  present  oase  is 
therefore  outside  that  line  of  cases  in  which  it  was 
held  that  if  the  identity  of  a  parish  was  destroyed, 
a  settlement  in  that  parish  was  also  destroyed. 
But,  further  than  that,  there  seems  to  me  to  be 
authority  for  so  holding.  One  of  the  cases  cited 
was  B.  v.  St.  Martin's,  New  Sarum  (ubi  sup.).  In 
that  case  two  entire  parishes  were  amalgamated 
together,  and  it  was  held  that  a  settlement 
which  had  previously  been  acquired  in  one  of  the 
parishes  still  remained  in  existence  as  a  settle- 
ment in  the  united  parish.  That  decision  seems, 
at  all  events,  to  displace  the  second  argument  that 
was  addressed  to  us  on  behalf  of  the  West  Ham 
Union.  It  was  said  that  to  hold  in  the  present 
case  that  the  pauper's  settlement  still  remained 
would  have  the  unfair  result  of  making  the 
inhabitants  of  the  piece  which  formerly  was 
part  of  the  parish  of  Wanstead  liable  to  support 
paupers  who  had  a  settlement  in  West  Ham. 
Precisely  the  same  result  was  brought  about  by 
what  took  place  in  B.  v.  St.  Martin's,  New  Sarum 
{vbi  sup.).  There  each  of  the  parishes,  as  part  of 
the  new  entire  amalgamated  parish,  became 
responsible  for  the  paupers  of  the  other  parish. 
Mr.  Avory,  in  answer  to  that,  said  that  the  result 
may  have  been  brought  about  by  the  consent  of 
the  parishes.  I  do  not  know  whether  we  are  to 
assume  that  what  has  happened  in  the  present 
case  was  done  without  the  consent  of  the  parishes, 
but  it  certainly  was  done  by  virtue  of  an  Act  of 
Parliament.  The  fact  that  certain  paupers  in  the 
one  area  would  be  partly  maintained  by  the  other 
area  was  not  a  bar  to  holding  that  the  amalgama- 
tion could  not  be  treated  as  destroying  a  settle- 
ment in  either  of  the  two  parishes.  The  present 
case    seems   to   me   to   be   outside  the  line  of 


authorities  which  established  the  rule  that  on  the 
division  of  a  parish  a  settlement  which  had 
existed  in  the  undivided  parish  is  destroyed. 
There  is  therefore  nothing  to  prevent  us  from 
saying,  what  seems  to  me  to  be  in  accordance 
with  common  sense,  that  the  mere  accretion, 
whether  it  was  caused  by  Act  of  Parliament  or 
by  some  natural  cause,  of  a  small  portion  on  to 
the  larger  parish  whose  identity  is  not  permitted 
to  be  destroyed  by  the  Legislature  did  not 
destroy  the  original  parish  of  West  Ham,  and  the 
pauper's  settlement  therefore  remains  as  it  was. 
For  these  reasons  I  think  that  the  appeal  must  be 
dismissed. 

Romer,  L.J. — I  am  of  the  same  opinion.  The 
case  of  B.  v.  THpton  {ubi  sup.)  and  the  cases  in 
which  it  has  been  followed  cannot  be  disregarded 
by  the  court,  but  I  think  I  may  say  that  those 
cases  are  not  in  themselves  wholly  satisfactory, 
and  that  the  ground  upon  which  they  were 
decided  ought  not  to  be  extended  so  as  to  be 
applied  to  another  case  when  the  facts  are  sub- 
stantially different.  It  was  contended  that 
logically  the  present  case  ought  to  be  decided  in 
the  same  way  as  jR.  v.  Tipton  (ubi  sup.).  But 
even  if  a  primd  facie  logical  deduction  from  B.  v. 
Tipton  were  to  lead  to  such  a  decision,  yet,  as  was 
pointed  out  by  the  Lord  Chancellor  in  the  case  in 
the  House  of  Lords  (a),  it  is  often  misleading,  in 
dealing  with  questions  of  English  law,  to  be 
guided  solely  by  what  may  prima  facie  seem  to  be 
considerations  of  logic,  ana  it  would  not  follow 
that  the  present  case  ought  to  be  decided  as  B.  v. 
Tipton  was  decided.  But  on  looking  at  the  real 
ground  of  the  decision  in  that  case,  it  seems  to  me 
to  be  this,  that  owing  to  the  original  parish  having 
been  divided  into  several  distinct  parishes  and  so 
destroyed,  the  settlement  in  that  parish  had  also 
been  destroyed.  That  ground  of  decision  is 
inapplicable  to  the  present  oase.  Upon  the  facts 
stated,  I  have  come  to  the  conclusion  that  the 
parish  of  West  Ham  has  not  been  destroyed,  but 
that  it  continues  to  exist  as  a  parish  notwith- 
standing that  what  was  formerly  a  portion  of 
another  parish  has  been  added  to  ic.  That  being 
so,  I  see  no  sufficient  reason  for  saying  that  the 
present  parish  of  West  Ham  is  not  the  settle- 
ment parish  of  the  pauper  lunatic,  Elizabeth 
Heritage.  I  think,  therefore,  that  the  appeal 
should  be  dismissed. 

Mathew,  L. J. — I  agree  with  what  Lord  Lindley 
said  in  the  case  of  St.  Saviour's  Union  v.  Dorking 
Union  {ubi  sup.),  that  a  very  narrow  cod st motion 
had  been  put  on  the  statute  of  13  &  14  Car.  2, 
c.  12,  by  the  judges  who  decided  B.  v.  Tipton  (ubi 
sup.)  and  the  cases  which  followed  that  decision. 
They  appear  to  have  decided  in  that  case  that  the 
parish  in  question  had  ceased  to  exist,  and  with 
the  parish  the  settlements  in  the  parish  disap- 
peared also.  That  very  narrow  construction  of 
the  statute  was  adopted  and  followed  with  falter- 

(a)  In  QuinnY.  Leathern  (ante,  p.  310  ;  85  L.  T.  Bap. 
289 ;  (1901)  A.  C.  495),  Lord  HaUbury,  L.C.  said  he 
wished  to  make  two  observations  of  a  general  oharaoter. 
One  was  as  follows :  "  A  oase  is  only  an  authority  for 
what  it  actually  decides.  I  entirely  deny  that  it  can  be 
quoted  for  a  proposition  that  may  seem  to  follow  logioally 
from  it.  Such  a  mode  of  reasoning  assumes  that  the 
law  is  necessarily  a  logioal  oode,  whereas  every  lawyer 
must  acknowledge  that  the  law  is  not  always  logical  at 
all." 
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ing  steps  by  court  after  court  As  the  law  now 
stands  under  the  cases  that  hare  been  referred  to, 
if  a  parish  be  divided  into  two  parishes,  each 
different  from  the  original  parish  and  described 
by  a  different  name,  a  settlement  in  the  original 
pariah  disappears  with  the  parish.  It  must  be 
borne  in  mind  that  the  order  which  has  been 
made  by  the  Local  Government  Board  in  this  and 
many  other  cases  was  made  apparently  with  the 
intention  of  preventing  the  application  of  the 
decision  in  those  cases.  The  order  is  made  for 
the  maintaining  of  the  old  parish  with  the  addi- 
tion to  it  of  the  small  slip  taken  from  the  other 
parish.  The  effect  of  the  argument  which  has 
been  addressed  to  us  by  Mr.  Avory  would  be  that 
both  the  parish  of  West  Ham  and  the  parish  of 
Wanstead  disappeared  by  reason  of  the  order. 
To  my  mind  it  is  clear  that  the  order  was  framed 
in  such  a  way  as  to  prevent  the  possibility  of  any 
such  result.  I  therefore  agree  that  the  appeal 
should  be  dUmiseed.  Appe<d  iUmUte^ 

Solicitors  for  the  union,  HiUearys. 
Solicitor    for    the    London   County   Council, 
W.  A.  Blaxland. 


HIGH    COURT   OF   JUSTICE. 

KING'S  BENCH  DIVISION. 

Nov.  22  and  Dec.  16, 1901. 

(Before  Lord  Alverstonb,  C.J.,  Dablinq  and 

Channell,  JJ.) 

Wakefield  Corporation  (apps.)  v.  Cooke  and 

others  (resps.).  (a) 

Local  Government— Private  street  works — Sum- 
mary  jurisdiction  of  justices— Decision  that  road 
is  highway  repairable  by  inhabitants  at  large — 
No  estoppel— Wakefield  Corporation  Act  1887 
(50  &  51  Vict.  c.  Ixxi.),  ss.  29,  30,  31— Private 
Street  Works  Act  1892  (55  A  56  Vict.  c.  57),  ss.  6, 
7,  8. 

The  decision  of  justices  on  an  objection  taken 
under  sect.  30  of  the  Wakefield  Corporation  Act 
1892  (which  is  identical  with  sect.  7  of  the 
Private  Street  Works  Act  1892),  that  the  street  in 
which  the  works  are  proposed  to  be  executed  is  a 
highway  repairable  by  the  inhabitants  at  large, 
is  not  a  judgment  in  rem  and  will  not  estop  the 
local  authority  from  subsequently  claiming  the 
amount  of  an  apportionment  in  respect  of  the 
same  street  under  proceedings  subsequently 
taken. 

Effect  and  scope  of  sects.  29,  30,  and  31  of  the 
Wakefield  Corporation  Act  1887  (corresponding 
to  sects.  6t  7,  and  8  of  the  Private  Street  Works 
Act  1892)  considered. 

Reg.  v.Hutchins  (44  L.  T.  Rep.  364;  6  Q.  B.  Div. 
300)  followed. 

Case  stated  by  justices. 

At  a  meeting  of  the  general  works  committee 
of  the  corporation  of  Wakefield,  held  on  the 
26th  Nov.,  the  following  resolution  was  passed : 

That  in  pursnanoe  of  seot.  29  of  the  Wakefield  Cor- 
poration Act  1887  the  corporation  do  the  following 
private  street  works  in  the  private  street  known  aa 
Sludge-lane  in  this  city,  extending  from  Eastinoor-road 
for  a  distance  of  350  yards,  namely,  sewer,  level,  metal 

(a)  Reported  by  J.  Ahdriw  Stsahak,  Esq.,  Barriater-at-Law. 


flag,  kerb,  channel,  and  make  good  snoh  street :  and 
farther,  that  the  city  surveyor  be  directed  to  prepare  aa 
respects  snoh  street,  and  in  acoordanoe  with  the  provi- 
sions of  the  said  Act — (a)  a  specification  of  the  private 
street  works  above  referred  to  with  plans  and 
sections;  (b)  an  estimate  of  the  probable  expenses  of 
the  works  ;  and  (c)  a  provisional  apportionment  of  the 
estimated  expenses  among  the  premises  liable  to  be 
oharged  therewith  under  the  said  Act. 

This  resolution  having  been  duly  approved  of 
at  a  meeting  of  the  council,  the  city  surveyor  on 
the  11th  Jan.  1901  laid  before  a  meeting  of  the 
general  works  committee  the  specification,  plans, 
and  sections,  estimate  and  provisional  apportion- 
ment which  he  had  been  directed  to  prepare.  The 
committee  passed  a  resolution  recommending  the 
council  to  pass  a  resolution  approving  of  such 
specification,  plans  and  sections,  estimate  and 
provisional  apportionment,  and  to  order  that 
such  resolution  be  published  and  copies  thereof 
served  in  the  manner  required  by  the  Wakefield 
Corporation  Act  1887. 

On  the  12th  Feb.  1901  the  corporation  resolved 
that  the  specification  of  the  private  street  works 
required  to  be  carried  out  in  that  portion  of  the 
private  street  known  as  Sludge-lane,  extending 
from  the  Eastmoor-road  for  a  distance  of  350  yards, 
together  with  the  plans  and  sections  of  such 
works,  the  estimate  of  the  probable  expenses,  and 
the  provisional  apportionment  of  the  estimated 
expenses  among  the  premises  liable  to  be  charged 
therewith,  which  had  been  prepared  by  the  city 
surveyor,  were  approved  as  required  by  the 
Wakefield  Corporation  Act  1887;  and,  furtherr 
that  this  resolution  was  to  be  published  and 
copies  of  it  served  in  the  manner  required  by  that 
Act 

This  resolution  was  duly  published  and  copies 
of  it  served  on  the  owners  of  the  premises  shown 
as  liable  to  be  charged  in  the  provisional  appor- 
tionment as  required  by  the  Act. 

Alfred  Green,  George  Stubley,  Elizabeth 
Cradock,  Robert  Cockell,  J.  B.  Cooke,  G.  T. 
Kenworthy,  C.  B.  L.  Fernandes,  and  G.  B.  Firth, 
the  owners  of  premises  shown  in  the  provisional 
apportionment  aa  liable  to  be  charged  with  part 
of  the  expenses  of  the  works  to  be  carried  out  in 
the  street,  by  separate  notices  served  upon  the 
corporation  on  the  16th  March  1901,  objected  to 
the  proposals  of  the  corporation  on  the  grounds 
{a)  that  Sludge-lane  was  not  and  did  not  form 
part  of  a  street  within  the  meaning  of  the  Wake- 
field Corporation  Act  1887 ;  and  (6)  that  Sludge- 
lane  was  a  highway  repairable  by  the  inhabitants 
of  the  oity  of  Wakefield  at  large. 

The  county  council  of  the  West  Biding  of 
Yorkshire,  the  owners  of  certain  other  premises 
shown  in  the  provisional  apportionment,  by  notice 
served  on  the  corporation  on  the  same  day, 
objected  to  the  proposals  of  the  corporation  on 
similar  grounds,  with  the  following  additional 
ground,  that  the  street  was  a  highway  repairable 
by  the  inhabitants  at  large,  and  was  so  found  to  be 
by  the  justices  of  the  city  of  Wakefield  at  a  court 
of  summary  jurisdiction  held  at  Wakefield  on  tne 
6th  Jan.  1898. 

The  month  during  which  owners  of  premise* 
shown  in  the  provisional  apportionment  as  liable 
with  any  part  of  the  expenses  of  executing  the 
works  could  by  written  notice  object  to  the  pro- 
posals of  the  corporation  expired  on  the  23rd 
March  1901. 
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Messrs.  Claude  Leathern  and  Co.,  as  solicitors  and 
agents  for  the  acting  executors  and  trustees  of  the 
will  of  Thomas  Nichols,  one  of  the  owners  shown 
in  the  provisional  apportionment  as  liable  to  be 
charged  with  some  part  of  the  expenses  of  the 
works  proposed  to  be  carried  out  in  Sludge-lane, 
by  notice  served  on  the  corporation  on  the  20th 
April  1901  objected  to  the  proposals  of  the  cor- 
poration on  similar  grounds. 

On  the  10th  July  1901  the  corporation,  in  pur- 
suance of  sect.  31  of  the  Act,  applied  to  a  court  of 
summary  jurisdiction  in  and  for  the  city  of  Wake- 
field to  appoint  a  time  and  place  for  determining 
the  matter  of  all  the  objections,  and  the  25th 
July  1901  at  the  Town  Hall  at  Wakefield  was 
appointed  for  the  purposes.  At  the  hearing  it 
was  admitted  that  all  the  resolutions,  plans,  and 
notices  had  been  passed,  prepared,  published,  and 
given  by  the  corporation  in  accordance  with  the 
provisions  of  the  Act,  but  the  objectors  objected 
that  the  matter  was  res  judicata,  and  a  certified 
copy  of  an  order  of  three  justices  of  the  city  of 
Wakefield  dated  the  6th  Jan.  1898,  which  had  not 
been  appealed  against  and  remained  in  full  force 
and  effect,  was  put  in. 

The  order  was  as  follows : 

In  the  oity  of  Wakefield,  before  the  oonrt  of  summary 
jurisdiction  sitting  at  the  Town  Hall  in  the  said  city, 
Jan.  6, 1898. — Whereas  the  mayor,  aldermen,  and  oitizens 
of  the  oity  of  Wakefield  in  exercise  of  the  powers  vested 
in  them  by  virtue  of  the  Wakefield  Corporation  Aot  1887 
at  a  meeting  duly  held  and  convened  on  March  9,  1897, 
passed  a  resolution  of  which  the  following  is  a  oopy : 
uThat  the  specification  of  the  private  street  works 
required  to  be  carried  ont  in  the  private  street  commonly 
known  as  Sludge-lane  in  this  oity,  together  with  the 
plane  and  sections  of  such  works,  the  estimate  of  the 
probable  expenses  of  such  works,  and  the  provisional 
appropriation  of  the  estimated  expenses  among  the 
premises  liable  to  be  charged  therewith  whioh  had  been 
prepared  by  the  city  surveyor  in  accordance  with  instruc- 
tions given  to  him  now  laid  before  this  meeting,  b* 
approved  as  required  by  the  Wakefield  Corporation  Act 
1887  ;  and,  further,  that  this  resolution  was  duly  pub- 
lished, and  copies  of  such  resolution  were  duly  served  on 
the  owners  of  the  premises  shown  as  liable  to  be  charged 
in  the  said  provisional  apportionment,  and  whereas  in  ac- 
cordance with  the  provisions  of  the  said  Aot  the  following 
owners  —  namely,  Frederick  Simpson,  J.  B.  Cooke, 
George  Stubley,  Thomas  Niohols,  Robert  CookeU,  Alfred 
Green,  G.  F.  Firth,  the  county  council  of  the  West  Bid- 
ing of  Yorkshire,  and  the  executors  of  the  late  Benjamin 
Watson — objected  to  the  proposals  of  the  corporation  on 
(inter  alia)  the  following  ground :  *  That  Sludge-lane  is 
s  highway  repairable  by  the  inhabitants  of  the  oity  of 
Wakefield  at  large ;  and  whereas  as  further  required  by 
the  said  Aot  the  corporation  .  .  .  made  application 
to  two  of  Her  Majesty's  justices  of  the  peace  acting  in 
and  for  the  city  of  Wakefield  ...  to  appoint  a  time 
and  place  for  bearing  the  matter  of  the  said  objections 

.  .  and  whereas  .  .  .  two  of  Her  Majesty's 
jnttioss  of  the  peace  acting  in  and  for  the  said  oity 
•  .  .  did  appoint  .  .  .  Monday,  December  20, 
1897  ...  for  hearing  and  determining  the  matter 
of  the  said  objections,  from  whioh  day  the  hearing  and 
determining  of  the  matter  of  the  said  objections  as  afore- 
■•id  hath  been  adjourned  to  this  day,  and  whereas  we, 
the  undersigned,  sitting  as  a  court  of  summary  jurisdic- 
tion in  pursuance  of  sect  31  of  the  Wakefield  Corpora- 
tion Act  1887,  to  hear  and  determine  the  matter  of  all 
moh  objections  as  aforesaid,  do  hereby  determine  that 
the  following  objection — namely,  that  Sludge-lane  is  a 
highway  repairable  by  the  inhabitants  of  the  oity  of 
Wakefield  at  large — made  by  or  on  behalf  of  the  said 
Frederick  Simpson,  J.  B.  Cooke,  George  Stubley,  Thomas 


Nichols,  Robert  CookeU,  Alfred  Green,  G.  F.  Firth,  the 
oounty  council  of  the  West  Biding  of  Yorkshire,  and  the 
executors  of  the  late  Benjamin  Watson,  is  a  good  and 
valid  objection.' " 

It  was  admitted  as  a  fact  by  all  the  parties 
that  the  resolutions,  plans,  notices,  and  objections 
referred  to  in  the  application  of  the  10th  July 
1901  related  not  only  to  so  much  of  Sludge-lane 
as  was  the  subject-matter  of  the  proceedings  of 
the  6th  Jan.  1898,  but  also  to  an  additional  length 
of  eighty  yards  in  a  straight  line  and  continuous 
therewith. 

The  same  objectors  were  present  or  represented 
at  the  hearing  on  the  25th  July  1901  as  were 
present  or  represented  at  the  hearing  on  the 
6  th  Jan.  1898,  except  Frederick  Simpson  and 
Thomas  Nichols.  Elizabeth  Oradook,  who  objected 
on  the  25th  July  1901,  was  not  an  objector  on  the 
6th  Jan.  1898,  although  then  owning  property 
the  subject-matter  of  the  proceedings.  The  pro- 
perty belonging  to  Frederick  Simpson  on  the 
6th  Jan.  1898  was  included  in  the  proceedings  of 
the  25th  July  1901  as  belonging  to  George 
Stubley,  by  Stubley  having  purchased  the  pro- 
perty irom  Frederick  Simpson  in  the  meantime. 
Thomas  Nichols  had  died  between  the  6th  Jan. 
1898  and  the  25th  July  1901,  and  his  executors,  as 
owner 8  of  the  property  included  in  the  proceed- 
ings of  the  6th  Jan.  1898,  were  represented  at  the 
hearing  on  the  25th  July  1901.  The  property 
belonging  on  the  6th  Jan.  1898  to  the  executors 
of  Benjamin  Watson  had  been  acquired  from 
them  by  G.  T.  Kenworthy  and  O.  B.  L.  Fernandas, 
and  was  included  in  the  proceedings  of  the 
25th  July  1901,  at  which  they  appeared.  It  was 
admitted  that  C.  B.  L.  Fernandes  was  also  present 
at  the  hearing  on  the  6th  Jan.  1898,  and  that  he 
expressed  his  willingness  to  be  bound  by  the 
proceedings  on  that  occasion. 

It  was  contended  on  behalf  of  the  objectors  that 
as  the  court  of  summary  jurisdiction  had  on  the 
6th  Jan.  1898  found  as  a  fact  that  Sludge-lane 
was  a  highway  repairable  by  the  inhabitants  at 
large,  and  had  so  determined,  and  that  as  the 
subject-matter,  namely,  as  to  whether  Sludge- 
lane  was  a  highway  repairable  by  the  inhabitants 
at  large,  and  the  parties,  namely,  the  corporation 
on  the  one  hand  and  the  owners  of  the  property 
abutting  on  the  road  in  question  on  the  other, 
were  the  same,  the  matter  was  res  judicata,  and  the 
corporation  were  estopped  in  the  present  proceed- 
ings by  the  determination  of  the  court  on  the 
6th  Jan.  1898. 

It  was  contended  for  the  corporation,  on  the 
authority  of  Reg.  v.  Hutchins  (44  L.  T.  Rep.  364 ; 
6  Q.  B.  Div.  300),  that  the  court  of  the  6th  Jan. 
1898  had  no  power  to  try  the  question  whether 
Sludge-lane  was  a  highway  repairable  by  the 
inhabitants  at  large,  and  that  the  subject-matter 
was  not  the  same  by  reason  of  the  corporation 
having  taken  a  greater  length  of  road  than  on  the 
previous  occasion,  and  that  the  parties  were  not 
the  same,  since  some  of  the  property  had  changed 
hands  since  the  6th  Jan.  1898,  and  one  owner 
objected  who  did  not  object  then.  The  corpora- 
tion further  urged  that  since  the  6th  Jan.  1898 
they  had  discovered  and  intended  to  adduce  in 
evidence  certain  additional  facts  relevant  to  the 
objection  that  Sludge-lane  was  a  highway  repair- 
able by  the  inhabitants  at  large. 

The  justices  decided  that  the  matter  was  res 
judicata,  and  declined  to  hear  any  evidence  or  go 
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into  the  merits  of  the  objection,  bnt  stated  this 
case  for  the  opinion  of  the  court. 

The  sections  of  the  Wakefield  Corporation  Act 
1887  (50  &  51  Vict  c.  bad.)  relevant  to  the  ques- 
tion in  the  case  are  the  following,  which  are 
practically  identical  with  sects.  6, 7,  and  8  of  the 
Private  Street  Works  Aot  1892  (55  &  56  Yict. 
C.57): 

Sect.  29  (1).  Where  any  street  or  pert  of  a  street  is  not 
sewered,  levelled,  paved,  metalled,  flagged,  kerbed,  chan- 
nelled, made  good,  and  lighted  to  the  satisfaction  of  the 
corporation,  the  corporation  may  from  time  to  time  resolve 
with  respect  to  snoh  street  or  part  of  a  street  to  do  any  one 
or  more  of  the  following  works  (in  this  Aot  called  private 
street  works),  that  is  to  say,  to  sewer,  level,  pave,  metal, 
flag,  kerb,  channel,  or  make  good,  or  to  pro? ide  proper 
means  for  lighting  snoh  street  or  part  of  a  street,  and 
the  expenses  incurred  by  the  corporation  in  executing 
private  street  works  shall  be  apportioned  (subject  as  in 
.this  Aot  mentioned)  on  the  premises  fronting,  adjoining, 
or  abutting  on  snoh  street  or  part  of  a  street.  Any  such 
resolution  may  include  several  streets  or  parts  of  streets, 
or  may  be  limited  to  any  part  or  parts  of  a  street. 
(2)  The  surveyor  shall  prepare  as  respects  suoh  street 
or  part  of  a  street  (a)  a  specification  of  the  private 
street  works  referred  to  in  the  resolution,  with  plans 
and  sections  (if  applicable) ;  (b)  an  estimate  of  the  pro- 
bable expenses  of  the  works;  (c)  a  provisional  appor- 
tionment of  the  estimated  expenses  among  the  premises 
liable  to  be  charged  therewith  under  this  Act.  Suoh 
specifications,  plans,  sections,  estimates,  and  provisional 
apportionments  shall  comprise  the  particulars  prescribed 
in  part  1  of  the  2nd  schedule  to  this  Aot  and  shall  be 
submitted  to  the  corporation,  who  may  by  resolution 
approve  the  same  respectively  with  or  without  modifi- 
cation or  addition  as  they  think  fit.  (3)  The  resolution 
approving  the  specifications,  plans,  and  sections  (if  any), 
estimates,  and  provisional  apportionments  shall  be  pub- 
lished in  the  manner  prescribed  in  part  2  of  the  2nd 
schedule  of  this  Aot,  and  copies  thereof  shall  be  served 
on  the  oirners  of  the  premises  shown  as  liable  to  be 
charged  in  the  provisional  apportionment.  During  one 
month  from  the  date  of  the  first  publication  the  approved 
specifications,  plans,  and  sections  (if  any),  estimates, 
and  provisional  apportionments  (or  oopies  thereof  cer- 
tified by  the  surveyor),  shall  be  kept  deposited  at  the 
corporation  offices,  and  shall  be  open  to  inspection  at 
all  reasonable  times. 

Sect.  30.  During  the  said  month  any  owner  of  any 
premises  shown  in  a  provisional  apportionment  as  liable 
to  be  oharged  with  any  part  of  the  expenses  of  execut- 
ing the  works  may  by  written  notioe  served  on  the  cor- 
poration object  to  the  proposals  of  the  corporation  on 
any  of  the  following  grounds  (that  is  to  say)  (a)  that  an 
alleged  street  or  part  of  a  street  is  not  and  does  not 
form  part  of  a  street  within  the  meaning  of  this  Act ; 
(6)  that  a  street  or  part  of  a  street  is  (in  whole  or  in 
part)  a  highway  repairable  by  the  inhabitants  at 
large.    .    .    . 

Sect.  81.  (1)  The  corporation  at  any  time  after  the 
expiration  of  the  said  month  may  apply  to  a  court  of 
summary  jurisdiction  to  appoint  a  time  for  determin- 
ing the  matter  of  all  objections  made  as  in  this  Aot 
mentioned,  and  shall  publish  a  notioe  of  the  time  and 
place  appointed,  and  oopies  of  suoh  notioe  shall*  be 
served  upon  the  objectors,  and  at  the  time  and  place 
so  appointed  any  suoh  oourt  may  proceed  to  hear  and 
determine  the  matter  of  all  such  objections  in  the  same 
manner  as  nearly  as  may  be  and  with  the  same  powers 
and  subject  to  the  same  provisions  with  respect  to  stat- 
ing a  case  as  if  the  corporation  were  proceeding  sum- 
marily against  the  objectors  to  enforoe  payment  of  a 
sum  of  money  summarily  recoverable.  The  oourt  may 
quash  in  whole  or  in  part  or  may  amend  the  resolution, 
plans,  sections,  estimates  and  provisional  apportion- 
ments, or  any  of  them,  on  the  application  either  of  any 


objector  or  of  the  corporation.  The  oourt  may  if  it 
thinks  fit  adjourn  the  hearing  and  direct  any  farther 
notices  to  be  given.  (2)  No  objection  which  oould  be 
made  under  this  Aot  shall  be  otherwise  made  or  allowed 
in  any  oourt  proceeding  or  manner  whatsoever.  (3)  The 
oosts  of  any  proceedings  before  a  court  of  summary 
jurisdiction  in  relation  to  objections  under  this  Aot 
shall  be  in  the  discretion  of  the  oourt,  and  the  oourt 
shall  have  power  if  it  thinks  fit  to  direct  that  the  whole 
or  any  part  of  suoh  oosts  ordered  to  be  paid  by  an 
objector  or  objectors  shall  be  paid  in  the  first  instance 
by  the  corporation  and  oharged  as  part  of  the  expenses 
of  the  works  on  the  premises  of  the  objector  or 
objectors  in  such  proportion  as  may  appear  just 

Macmorran,  K.C.  (Senior  with  him).— The  only 
question  the  justices  were  entitled  to  decide  in 
1898  was  whether  the  resolution  brought  before 
them  was  valid  or  not  They  decided  that  it  was 
not  valid  on  the  ground  tbat  Sludge- lane  was  a 
highway  repairable  by  the  inhabitants  at  large. 
This  ground  of  their  decision  was  a  mere  finding 
of  fact,  and  was  in  no  sense  a  judgment  at  all,  or 
at  any  rate  a  judgment  in  rem,  settling  finally  the 
status  of  Sludge-lane.  The  justices  had  no  juris- 
diction to  decide  that  question.  Therefore  the 
decision  as  to  the  resolution  in  1898  in  no  respect 
made  the  matter  now  in  question  res  judicata 
[Beg.  v.  Eutchins,  sup.)  But  even  if  the  justices 
had  jurisdiction  to  decide  the  matter,  their  deci- 
sion would  only  be  binding  between  the  same 
parties,  and  so  far  as  the  subject-matter  of  the 
proceedings  was  the  same.  Here  the  parties  are 
different,  and  the  subject-matter  is  not  the  same 
portion  of  Sludge-lane,  but  the  same  portion  and 
a  further  part  of  that  lane. 

Dancktoerts,K.C.  (Alexander  Glen  with  him)  for 
some  of  the  objectors. — Reg.  v.  Huiehins  (sup.) 
was  a  decision  upon  the  procedure  established  by 
sect  150  of  the  Public  Health  Act  1875.  In  that 
section  no  express  power  is  given  to  the  justices 
to  decide  whether  a  road  is  or  is  not  a  highway 
repairable  by  the  inhabitants  at  large.  All  they 
are  entitled  to  do  is  to  decide  whether  or  not  the 
expenses  sued  for  are  recoverable.  But  under 
sects.  29  to  31  of  the  Wakefield  Corporation  Act 
1887  jurisdiction  is  expressly  given  to  the  justices 
to  decide  that  question.  It  is  made  an  objection 
which  may  be  expressly  set  up,  and  which  the 
justices  may  expressly  decide,  and  in  sect  31  (2) 
their  decision  is  to  be  final.  It  is  not  an  inci- 
dental question,  but  the  question  decided  by  the 
justices.  Their  decision,  then,  is  final  as  to  the 
status  of  the  road,  and  estops  the  reopening  of 
the  question  in  any  way.    He  referred  to 

Reg.  v.  Inhabitants  of  Bartington,  4  E.  &  B.  780 ; 
Beg.  v.  Inhabitants  of  Baugkton,  1  E.  &  B.  501 ; 
Beg.  v.  Blakemore,  2  Den.  C.  C.  410. 

Compston  for  other  objectors.  j 

Macmorran,  K.C.  in  reply. — Neither  the  Wake- 
field Corporation  Act  1887  nor  the  Private  Streets 
Act  1892  altered  or  was  intended  to  alter  the  law  j 
as  laid  down  in  Beg.  v.  Hutchins  (sup.).  The  j 
object  of  both  was  to  enable  objections  to  be  taken 
by  persons  liable  before  the  works  were  executed 
and  the  expenses  incurred.    He  referred  to 

Ttcichenham  Urban  Council  v.  Munton,  81  L.  T. 
Rep.  136 ;  (1899)  2  Ch.  603. 

Dec.  16.— Lord  Alvebstone,  C.J.  read  the 
following  judgment  of  the  court : — This  is  an 
appeal  from  a  decision  of  the  justices  of  the 
city  of  Wakefield  deciding  that  certain  proceed- 
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ings  under  the  Wakefield  Corporation  Act  1887, 
for  providing  for  the  expense  of  paving,  metalling, 
and  channelling  a  certain  street  of  the  city  were 
invalid  on  the  ground  that  in  similar  proceedings 
taken  in  the  year  1898  it  had  been  decided  by  the 
justices  having  jurisdiction  in  the  matter  that  the 
street  to  which  the  proceedings  relate  was  a  high- 
way repairable  by  the  inhabitants  at  large.  The 
matter  arises  under  sects.  29  to  31  of  the  Wakefield 
Corporation  Act  1887,  which  contain  provisions 
analogous  to  those  in  sect.  150  of  the  Public 
Health  Act  1875,  and  practically  identical  with 
sects.  6  to  8  of  the  Private  Street  Works  Act  1892. 
The  point  raised  for  our  decision  is  whether  a 
finding  of  the  magistrate  taken  under  sect.  30  of 
the  Act  of  1887  to  the  effect  that  a  street  is  a 
highway  repairable  by  the  inhabitants  at  large  is 
conclusive  in  any  subsequent  proceedings  for  ap- 
portionment, whoever  may  be  the  parties  to  the 
subsequent  proceedings.  In  the  case  of  Beg.  v. 
Hutehins  (sup.)  it  was  decided  by  the  Court  of 
Appeal  that  an  adjudication  by  justices  upon  a 
summons  to  recover  the  amount  of  an  apportion- 
ment made  under  sect.  150  of  the  Public  Health 
Act  1875.  that  a  street  was  a  highway  repairable 
by  the  inhabitants  at  large,  did  not  prevent  the 
local  authority  from  subsequently  claiming  the 
amount  of  apportionment  in  respect  of  the  same 
street  under  proceedings  subsequently  taken.  It 
was,  however,  contended  before  us  that  the  pro- 
visions of  sect.  31  of  the  Act  of  1887  and  the 
corresponding  provisions  of  sect.  8  of  the  Private 
Street  Works  Act  1892  had  altered  the  law  in  this 
respect,  that  proceedings  under  these  sections  were 
of  the  nature  of  proceedings  in  rem,  that  they 
affected  the  status  of  the  street,  or  that  at  least 
they  were  conclusive  and  final  as  between  the 
corporation  and  the  person  who  either  themselves 
or  their  predecessors  in  title  had  been  parties  to 
the  earlier  proceedings.  This  contention  was  based 
upon  the  following  among  other  grounds:  that 
under  sub-Beet,  (o)  of  sect.  30  the  owner  of  premises 
shown  in  a  provisional  apportionment  liable  to  be 
charged  would  object  upon,  among  other  grounds, 
that  the  street  in  question  was  a  highway  repairable 
by  the  inhabitants  at  large,  and  that  under  sub- 
sect  1  of  sect.  31  a  court  of  summary  jurisdiction 
was  to  appoint  a  time  for  determining  the  matter 
of  all  objections,  and  might  proceed  to  hear  and 
determine  the  matter  of  all  such  objections  in  the 
same  manner  as  if  the  corporation  were  proceed- 
ing summarily  against  the  objectors  to  enforce 
payment ;  and.  further,  that  by  sub-sect.  2  of  the 
same  section,  by  whioh  it  was  provided  that  "  no 
objection  which  could  be  made  under  this  shall  be 
otherwise  made  or  allowed  in  any  suit,  proceed- 
ing, or  manner  whatsoever."  It  was  also  argued 
that  these  provisions  show  that  any  objection 
which  could  be  raised  by  objectors  was  to  be  deter- 
mined once  and  for  all,  not  only  as  regards  the 
apportionment  then  under  consideration,  but  for 
toe  purposes  of  any  future  proceedings  under  the 
tame  section.  The  consequences  of  such  a  view 
are  very  far-reaching.  For  example,  although 
some  only  of  the  owners  liable  to  be  charged  may 
have  taken  objections,  the  finding  would  be  held 
binding  upon  other  owners  or  persons  entitled  to 
object  who  were  no  parties  to  the  proceedings. 
If  the  justices  had  power  to  determine  finally  and 
as  against  all  parties  that  a  street  was  a  highway 
repairable  by  the  inhabitants  at  large,  they  must 
have  power  to  determine  that  it  was  not,  and  in 


that  CAse  a  serious  injury  might  be  inflicted, 
because  other  owners  might  be  in  a  position  to 
produce  quite  different  evidence  from  that  on 
which  the  decision  proceeded.  Still,  the  conse- 
quences of  giving  effect  to  this  contention  would 
not  be  sufficient  to  prevent  us  from  so  holding  if 
the  language  of  the  section  fairly  read  leads  to 
that  conclusion.  But,  in  our  opinion,  the  provi- 
sions were  enacted  with  an  entirely  different 
object,  and  not,  as  was  suggested,  with  the  view 
of  altering  the  law  as  laid  down  in  the  case  of 
Beg.  v.  Hutehins  (tup.)-  We  think  that  the 
objects  of  sects.  30  and  31  were  to  enable  objectors 
to  raise  objections  to  the  apportionment  before 
any  expense  had  been  incurred,  and  also  to  enable 
preliminary  points  to  be  determined  at  an  early 
stage,  which  could  not  be  raised  upon  a  summons 
to  recover  the  apportioned  amount.  Under 
sect.  150  of  the  Public  Health  Act  1875,  the 
urban  authority  were  compelled,  before  they 
could  take  proceedings  to  recover  the  amount,  to 
execute  the  work.  The  section  in  question  — 
sect.  30  of  the  Act  of  1887 — allows  owners  to 
raise  questions  as  to  the  character  of  the 
proposed  works,  the  propriety  of  the  estimate, 
the  sufficiency  of  the  plans,  and  other  matters 
which,  if  they  are  to  be  raised  at  all,  it  is 
convenient  that  they  should  be  raised  before  the 
works  are  executed.  We  think  that  the  real 
jurisdiction  given  to  the  justices  is  that  contained 
in  the  concluding  words  of  sub-sect.  (1)  of  sect.  31, 
to  "  quash  in  whole  or  part  or  may  amend  the 
resolutions,  plans,  sections,  estimates,  and  pro- 
visional apportionments,"  and  that  the  earlier 
words,  "appoint  a  time  for  determining  the  matter 
of  all  objections/'  and  the  words  "  and  shall  pro- 
ceed to  hear  and  determine  the  matter  of  all 
such  objections,"  are  only  intended  to  enable  the. 
justices  to  determine  the  questions  which,  as 
provided  by  sect.  30,  may  be  raised  by  the  persons 
entitled  to  object  This  determination  enables 
the  justices  to  quash  or  amend  or  confirm  the 
resolutions,  plans,  estimates,  and  provisional 
apportionments.  In  this  view  the  reasoning  of  the 
Court  of  Appeal  in  Beg.  v.  Hutehins  applies  to 
this  case,  and  we  think  that  the  objection  taken 
on  behalf  of  the  objectors,  that  there  has  been  a 
previous  determination  that  the  street  in  question 
was  a  highway  repairable  by  the  inhabitants  of 
the  city  at  large,  was  no  bar  to  proceedings  taken 
in  this  case.  It  is  unnecessary  to  consider  the* 
points  which  were  raised  on  behalf  of  the 
appellants.  Appeal  ^^ 

Solicitors  for  the  appellants,  Sharps,  Parker, 
and  Co.,  for  C.  J.  Hudson,  Town  Clerk,  Wakefield. 

Solicitors  for  the  first  objectors,  Beaton  F. 
Taylor,  for  /.  B.  Cooks,  Wakefield. 

Solicitors  for  the  second  objectors,  Radford  and 
Frankland,  for  C.  W.  L.  Fernandes,  Wakefield. 
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Thursday,  Jan.  30, 1902. 

(Before  Wbioht,  J.) 

Be  an  Arbitration  betwbbn  thb  Bubal 
District  Council  of  St.  Thomas  and  the 
Hbatitbbb  Ubban  Distbict  Council,  (a) 

Local  government—Severance  of  part  of  district 
— Constitution  of  new  district — Adjustment  of 
liabilities — Adjustment  and  agreement  as  to 
existing  accounts — Bight  to  ciaim  subsequent 
adjustment  for  loss  by  severance — Local  Govern- 
ment Act  1888  (51  &  52  Vict  c.  41),  s.  57, 
sub-s.  1  (c.y~Local  Government  Act  1894  (56 
&  57  Vict.  c.  73),  88.  54,  68,  sub-s.  1. 

By  an  order  made  by  a  county  council  under 
sect  57  of  the  Local  Government  Act  1888,  a 
part  of  a  rural  district  was  severed  from  the 
district  and  constituted  a  new  urban  district, 
and  all  necessary  adjustments  were  to  be  made 
,  in  accordance  with  the  provisions  of  sect  68  of 
.  the  Local  Government  Act  1894  An  adjust- 
ment of  accounts  was  then  made  and  an  agree* 
ment  entered  into  between  the  councils  providing 
for  the  payment  of  certain  sums  in  respect  of 
matters  therein  specified,  and  these  sums  were 
paid.  Subsequently,  the  rural  council,  finding 
that  the  severance  was  a  pecuniary  loss  to  them, 
requested  the  urban  council  to  come  to  an  agree- 
ment as  to  the  amount  to  be  paid  for  such  loss, 
but  the  councils  were  unable  to  agree  and  an 
arbitrator  was  appointed  to  determine  the 
question  of  adjustment  of  the  financial  loss 
sustained  by  the  rural  district  by  the  severance 
of  the  urban  district,  in  so  far  as  such  loss  was 
not  determined  by  the  prior  agreement  No 
claim  for  such  loss  was  included  in  the  prior 
agreement  : 

Held,  that  the  adjustment  claimed  by  the  rural 
council  was  an  adjustment  within  the  meaning 
of  sect  68  of  the  Local  Government  Act  1894, 
although  the  severed  portion  had  been  formed 
into  an  urban  district  of  itself  and  had  not  been 
transferred  to  an  existing  district ;  and  further 
that  the  claim  to  have  such  adjustment  was  not 
barred  by  the  prior  agreement  between  the 
councils. 

Award  of  an  arbitrator  stated  in  the  form  of  a 
special  case. 

By  the  County  of  Devon  (Heavitree)  Confir- 
mation Order  1896,  being  an  order  tinder  the  seal 
of  the  Local  Government  Board  confirming,  sub- 
ject to  certain  modifications  and  alterations 
therein  appearing,  an  order  of  the  County  Council 
of  Devon,  it  was  ordered  that  as  and  from  the  24th 
June  1896  the  parish  of  Heavitree,  which  formed 
part  of  the  St.  Thomas'  Rural  District  Council, 
should  be  severed  from  the  St.  Thomas'  Rural 
District,  and  duly  constituted  an  urban  district 
to  be  called  the  Heavitree  Urban  District;  and  it 
was  further  ordered  in  clause  7  of  the  order  that 
"  all  adjustments  necessary  in  consequence  of  this 
order  shall  be  made  in  the  manner  provided  by 
and  in  accordance  with  the  provisions  contained 
in  sect.  68  of  the  Local  Government  Act  1894, 
and  any  sum  required  to  be  paid  for  the  purpose 
of  an  adjustment  or  of  any  award  by  any 
authority  affected  by  this  order,  may  be  paid  out 
of  such  funds  as  shall  be  determined  by  the 
agreement  or  by  the  arbitrator." 

By  an  agreement  dated  the  5th  Nov.  1897  and 

(a)  Reported  by  W.  W.  Obb,  Esq.,  BarrLrter-tt-LMr. 


made  between  the  rural  district  council  of 
St.  Thomas  (therein  called  the  rural  council)  in 
the  county  of  Devon  of  the  one  part  and  the  urban 
district  council  of  Heavitree  (therein  called  the 
urban  council)  of  the  other  part,  after  reciting 
that  the  district  of  the  urban  council  was  formerly 
part  of  the  district  of  the  rural  council,  but  had 
been  severed  therefrom,  and  upon  adjustment  of 
the  accounts  between  the  two  councils  there  was 
found  to  be  due  from  the  rural  council  to  the 
urban  council  the  sum  of  908Z.  11*.  in  respect  of 
the  highways,  and  the  sum  of  447.  8s.  in  respect 
of  the  sanitary  account,  and  there  was  also  found 
to  be  due  from  the  urban  council  to  the  rural 
council  the  sum  of  3Z.  10*.,  being  one-sixth  part  of 
the  amount  paid  on  precept  by  the  rural  council 
to  the  Exeter  Port  sanitary  authority  from  the 
28th  July  1896  to  the  30th  Sept.  1897,  which 
sums  of  9082.  lis.  and  442. 8*.  had  on  or  before  the 
execution  thereof  been  paid  to  the  urban  council, 
and  which  sum  of  3L  10s.  had  at  the  same  time 
been  paid  to  the  rural  council  (the  receipt  of 
which  sums  the  two  councils  thereby  respectively 
acknowledged),  and  after  reciting  that  the  rural 
council  was  liable  to  pay  annually  the  sum  of 
31.  8s.  lOd.  to  the  clerk  and  surveyor  of  the  late 
Ottery  St  Mary  Highway  Board,  and  the  appor- 
tionment .  of  that  sum  falling  to  the  share  of 
the  urban  council  amounted  to  10s.  8(2.,  and  the 
sum  of  12s.  Sd.  in  respect  thereof  up  to  the 
30th  Sept.  1897  was  due  from  the  urban  council 
to  the  rural  council  and  had  been  paid,  it  was 
witnessed: 

(1)  That  the  urban  council  thereby  released  the  rural 
council  from  all  olaims  in  respect  of  the  highways  and 
sanitary  accounts  respeotiTely,  and  thereby  covenanted 
and  agreed  to  pay  annually  to  the  rural  oounoil  on  the 
30th  Sept.  in  every  year  so  long  as  the  same  was  pay- 
able the  said  sum  of  10*.  8d. 

(2)  The  urban  oounoil  thereby  covenanted  and  agreed 
with  the  rural  oounoil  to  pay  to  them  yearly  and  every 
year  a  sum  equal  to  one-sixth  of  the  whole  amount  paid 
in  that  year  by  the  rural  oounoil  to  the  Exeter  Port 
sanitary  authority. 

(3)  The  rural  oounoil  thereby  covenanted  and  under- 
took upon  receipt  of  the  said  annual  payment  of  10s.  8cL 
to  discharge  from  time  to  time  the  abore  sum  of 
31.  8*.  10d.,  and  did  thereby  release  the  urban  oounoil 

rom  all  olaims  in  respeot  of  the  sum  so  paid  by  the 
rural  oounoil  to  the  Exeter  Port  sanitary  authority  as 
aforesaid. 

On  the  15th  Feb.  1901  the  rural  district  council 
of  St.  Thomas  bv  their  clerk  wrote  to  the  clerk 
of  the  urban  district  council  of  Heavitree  as 
follows : 

I  am  instruoted  by  this  oounoil  to  write  to  yon  ai 
clerk  to  the  Heavitree  Urban  Council  with  referenoe  to 
the  loss  this  rural  distriot  has  sustained  in  consequenoe 
of  the  withdrawal  of  Heavitree  from  its  contributory 
rateable  area  by  virtue  of  the  order  of  the  county 
council  of  Maroh  1896.  Experience  proves  that  the  lots 
is  considerable,  and  I  beg  therefore  to  invite  your 
oounoil  to  go  into  the  matter  with  my  oounoil,  so  that 
an  agreement  may  be  come  to  under  sect  68  of  the 
Local  Government  Act  1894,  settling  the  amount  which 
will  be  paid  by  Heavitree  as  compensation  for  the  loss 
mentioned. 

On  the  21st  Feb.  1901,  the  urban  district 
council  of  Heavitree  wrote  that  they  had  con- 
sidered the  matter  with  regard  to  the  compensa- 
tion, and  that  they  did  not  acknowledge  any  lia- 
bility, and  that  they  must  therefore  decline  to 
accept  the  invitation  of  the  rural  council. 
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The  rural  and  urban  district  councils  being 
unable  to  come  to  an  agreement  on  the  matters 
mentioned  in  the  letters,  and  failing  to  agree 
upon  some  person  to  act  as  arbitrator  between 
them  in  these  matters,  an  order  was  made  on  the 
5th  Not.  1901  by  a  master  at  chambers  under  the 
powers  contained  in  sect.  68  of  the  Local  Govern- 
ment Aot  1894,  appointing  an  arbitrator  "to 
determine  the  question  of  adjustment  of  accounts 
between  the  parties  to  the  extent  to  which  the 
rural  district  council  of  St.  Thomas  have  been 
financially  damaged  by  the  withdrawal  of  the 
parish  of  Heavitree  from  the  rural  district  council 
of  St.  Thomas,  so  far  as  such  question  is  not 
determined  by  the  agreement  of  the  5th  Not. 
1897." 

By  an  agreement  of  the  6th  Dec.  1901,  made 
between  the  rural  district  council  of  St.  Thomas 
and  the  urban  district  council  of  fleavitree,  after 
reciting  that  the  rural  district  council  had  made 
an  approximate  statement  or  claim  in  writing 
dated  the  25th  June  1901  against  the  urban  dis- 
trict council,  setting  forth  the  amount  and  also 
the  capitalised  loss  sustained  by  them  in  conse- 
quence of  the  severance  of  the  district  of  the 
Hearitree  Council  from  that  of  the  St  Thomas' 
Council,  and  that  there  had  been  an  examination 
of  the  statement  or  claim  and  the  accounts  on 
which  the  same  was  based,  it  was  settled  and 
agreed  by  the  two  councils  in  order  to  facilitate 
and  shorten  the  proceedings  under  the  arbi- 
tration— 

(1)  That  the  annual  loss  of  the  8t.  Thomas'  Council 
as  aforesaid  should  be  admitted  and  agreed  at  the  net 
torn  of  1001.,  suoh  admitted  loss  being  attributable  to 
highways.  (2)  That  the  St  Thomas'  Council  should 
waive  so  muoh  of  its  olaim  as  arose  under  the  Public 
Health  Acts.  (3)  That  this  agreement  was  without 
prejudice  to  the  contention  of  the  Heavitree  Connoil 
(denied  by  the  St  Thomas'  Connoil)  that  the  olaim  was 
barred  by  the  agreement  dated  the  5th  Nov.  1897. 

The  two  councils,  by  their  counsel  and  wit- 
nesses  attended  before  the  arbitrator  on  the  17th 
Dec.  1901. 

The  rural  district  council  of  St  Thomas  claimed 
from  the  urban  district  council  of  Heavitree  the 
sum  of  3000Z.,  being  thirty  years'  purchase  of  the 
above  sum  of  100Z.,  agreed  upon  as  the  annual 
loss  to  the  rural  council  by  such  severance  as 
aforesaid. 

On  behalf  of  the  urban  district  council  of 
Heavitree  it  was  contended  that— (1)  The  portion 
severed  from  the  St.  Thomas  district  (namely,  the 
Heavitree  Urban  District)  having  itself  been 
formed  into  and  constituted  an  urban  district, 
and  not  transferred  from  one  existing  district 
council  to  another  existing  district  council,  there 
was  no  case  for  adjustment  within  the  provisions 
of  sect  68  of  the  Local  Government  Act  1894 ; 
(2)  the  agreement  of  the  5th  Nov.  1897  was  a  bar 
to  the  claim  made  in  this  arbitration ;  (3)  in  any 
erent  no  sum  should  be  awarded  to  be  paid  to  the 
St  Thomas'  Rural  District  Connoil  in  respect  of 
the  claim  in  this  arbitration. 

The  arbitrator  found  the  following  facte:  (1) 
At  the  date  of  the  agreement  of  the  5th  Nov. 
1897 — (a)  Both  the  councils  were  aware  that  the 
severance  of  the  parish  of  Heavitree  would  be  a 
considerable  loss  of  income  to  the  rural  district 
council  of  St.  Thomas ;  (6)  No  claim  other  than 
appears  by  the  above  agreement  was  made  or  put 
forward  for  such  loss  of  income  occasioned  by  the 
iUa.  Cas.— Yol.  XX. 


severance;  (c)  Neither  council  was  aware  that  the 
rural  district  council  of  St.  Thomas  had  any  right 
or  power  to  make  any  such  claim  as  was  made  in 
this  arbitration.  (2)  The  matters  in  respect  of 
which  the  claim  was  made  in  this  arbitration  were 
not  referred  to  or  included  in  the  agreement  of  the 
5th  Nov.  1897. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Whether  the  adjustment  claimed  in  this 
arbitration  was  an  adjustment  within  the  mean- 
ing of  sect  68  of  the  Local  Government  Act 
1894,  having  regard  to  the  fact  that  the  por- 
tion severed  from  the  rural  district  of  St.  Thomas 
(namely,  the  urban  district  of  Heavitree)  had 
been  formed  into  and  constituted  an  urban 
district  and  had  not  been  transferred  from  one 
existing  district  council  to  another  existing  dis- 
trict council;  (2)  Whether  the  agreement  of  the 
5th  Nov.  1897  was  a  bar  to  the  claim  made  by  the 
rural  district  council  of  St  Thomas  in  this  arbi- 
tration. 

If  the  court  should  be  of  opinion  in  the  nega- 
tive on  the  first  question,  or  in  the  affirmative  on 
the  second  question,  then  the  arbitrator  found 
and  awarded  that  the  rural  district  council  of 
St  Thomas  was  not  entitled  to  recover  any- 
thing against  the  urban  district  council  of  Heavi- 
tree, and  he  awarded  and  directed  that  the  rural 
district  council  of  St.  Thomas  should  pay  to  the 
urban  district  council  of  Heavitree  the  costs  of 
the  reference,  including  theooste  of  and  incidental 
to  the  preparation  of  the  agreement  of  the  6th  Deo. 
1901,  and  also  the  costs  of  this  award. 

If  the  court  should  be  of  opinion  in  the 
affirmative  on  the  first  question  and  in  the  nega- 
tive on  the  second  question,  then  the  arbitrator 
found  and  awarded  that  the  urban  district  council 
of  Heavitree  should  pay  to  the  rural  district 
council  of  St.  Thomas  the  sum  of  23751.  and 
interest  on  the  same  sum  at  the  rate  of  34  per 
cent,  per  annum  from  the  15th  Feb.  1901  until 
payment  of  the  above  sum  of  23752.,  and  that 
the  parties  should  eaoh  bear  their  own  costs  of 
this  reference,  including  the  costs  of  and  incidental 
to  the  preparation  of  the  agreement  of  the 
6th  Dec.  1901,  and  should  pay  one-half  the  costs 
of  this  award,  and  that  if  either  party  should  in 
the  first  instance  pay  the  whole  or  more  than 
the  one-half  of  the  costs  of  this  award,  the 
other  party  should  repay  them  so  muoh  of  the 
amount  as  should  exceed  the  one  -  half  of  the 
costs. 

The  Local  Government  Aot  1888  (51  &  52 
Vict  c.  41)  provides : 

Sect  57  (1).  Whenever  a  county  oounoil  is  satisfied 
that  a  primd  facie  oass  is  made  oat  as  respeots  any 
county  district  not  a  borough,  or  as  respeots  any  parish, 
for  a  proposal  for  all  or  any  of  the  following  thing* ; 
that  is  to  say  .  .  .  (e)  the  oonversion  of  any  snob  dis- 
trict or  part  thereof,  if  it  is  a  rural  distriot,  into  an 
urban  distriot,  and  if  it  is  an  urban  distriot,  into  a  rural 
district,  or  the  transfer  of  the  whole  or  any  part  of  any 
suoh  distriot  from  one  distriot  to  another,  and  the 
formation  of  new  urban  or  rural  districts ;  the  county 
oounoil  may  oanse  suoh  inquiry  to  be  made  in  the 
locality,  and  snob  notioe  to  be  given,  both  in  the  locality, 
and  to  the  Local  Government  Board,  Education 
Department,  or  other  Government  department,  as  may 
be  prescribed,  and  suoh  other  inquiry  and  notices  (if 
any)  as  they  think  fit,  and  if  satisfied  that  suoh  pro- 
posal is  desirable,  may  make  an  order  for  the  same 
accordingly.    (3)  In  any  other  case  ths  order  shall  be 
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submitted  to  the  Looal  Government  Board,  Ac.  (5)  The 
Looal  Government  Board,  on  confirming  an  order,  may 
make  snoh  modifications  therein  as  they  consider  neoes- 
sary  for  carrying  into  effect  the  objects  of  the  order. 

The  Local  Government  Act  1894  (56  A  57 
Vict.  o.  73)  provides : 

3eot  54  (1).  Where  a  new  borough  is  created,  or 
any  other  new  urban  district  is  constituted,  or  the  area 
of  an  urban  district  is  extended,  then — (a)  as  respects 
any  rural  parish  or  part  of  a  rural  parish  which  will  be 
comprised  in  the  borough  or  urban  district,  provision 
shall  be  made,  either  by  the  constitution  of  a  new  parish 
or  by  the  annexation  of  the  parish  or  parts  thereof  to 
another  parish  or  parishes,  or  otherwise,  for  the  appoint- 
ment of  overseers  and  for  placing  the  parish  or  part  in 
the  same  position  as  other  parishes  in  the  borough  or 
district,  and  (e)  provision  shall  also,  where  neoessary, 
be  made  for  the  adjustment  of  any  property,  debts,  and 
liabilities,  affeoted  by  the  said  creation,  constitution, 
or  extension.  (2)  The  provision  aforesaid  shall  be 
made— (c)  Where  any  other  new  urban  distriot  is  con- 
stituted by  an  order  of  the  oounty  oounoil  under  seot.  57 
of  the  Local  Government  Act  1888. 

Seot.  68  (1).  Where  any  adjustment  is  required  for 
the  purpose  of  this  Act,  or  of  any  order,  or  thing  made 
or  done  under  this  Act,  then,  if  the  adjustment  is  not 
otherwise  made,  the  authorities  interested  may  ma  e 
agreements  for  the  purpose,  and  may  thereby  adjust  any 
property,  inoome,  debts,  liabilities,  and  expenses,  so  far 
as  affeoted  by  this  Aot,  or  snoh  scheme,  order,  or  thing, 
of  the  parties  to  the  agreement.  (2)  In  default  of  an 
agreement,  and  as  far  as  any  suoh  agreement  does  not 
extend,  suoh  adjustment  shall  be  referred  to  arbitration 
in  accordance  with  the  Arbitration  Aot  1889,  and  the 
arbitrator  shall  have  power  to  disallow  as  costs  in  the 
arbitration  the  oosts  of  any  witness  whom  he  considers 
to  have  been  called  unnecessarily,  and  any  other  oosts 
which  he  oonsiders  to  have  been  incurred  unnecessarily, 
and  his  award  may  provide  for  any  matter  for  whioh 
an  agreement  might  have  provided. 

The  order  made  by  the  county  council,  after 
reciting  seot.  57  of  the  Looal  Government  Act 
1888  and  sect.  54  of  the  Local  Government  Aot 
1894,  and  that  the  parish  of  Heavitree  formed 
part  of  the  St  Thomas'  Rural  Distriot,  and  that 
the  county  council,  being  satisfied  that  a  primd 
facie  case  was  made  out  for  a  proposal  for  the 
conversion  of  the  parish  of  Heavitree  into  an 
urban  district,  had  duly  caused  an  inquiry  to  be 
made  in  the  locality,  and  had  given  the  requisite 
notice,  and  were  satisfied  that  the  conversion  of 
the  parish  into  an  urban  distriot  was  desirable, 
provided  that  the  parish  of  Heavitree  should  be 
an  urban  district,  and  should  be  called  the  Heavi- 
tree Urban  Distriot. 

The  order  was  submitted  by  the  county  council 
to  the  Looal  Government  Board  for  confirmation 
under  the  provisions  of  sect.  57,  sub-sect.  3  of  the 
Local  Government  Act  1888,  and  was  confirmed 
subject  to  certain  modifications. 

Maomorran,  K.C.  (B.  Cunningham  Glen  and 
Jenkin  with  him)  for  the  rural  district  council 
of  St.  Thomas. — The  adjustment  claimed  in 
this  case  is  an  adjustment  within  sect.  68  of 
the  Local  Government  Aot  1894.  The  order 
was  made  by  the  county  oounoil  under  sect.  57 
of  the  Local  Government  Act  1888,  and  that 
is  really  the  section  under  which  the  constitu- 
tion of  this  urban  distriot  is  provided  for.  It 
gives  the  county  council  power,  in  sub-sect.  1  (c), 
to  convert  a  rural  district  or  any  part  thereof 
into  an  urban  distriot,  or  an  urban  district  into  a 
rural  district    Seot  68  of  the  Aot  of  1894  pro- 


vides for  adjustment  of  property  and  liabilities, 
and  enact*  that  where  any  adjustment  is  required 
for  the  purpose  of  the  Act,  or  of  any  order  or 
thing  done  under  the  Act,  the  authorities  inte- 
rested may  make  agreements  for  the  purpose, 
and  may  thereby  adjust  any  liabilities  so  far 
as  affected  by  the  Act  In  Be  an  Arbitra- 
tion between  Buckinghamshire  County  Council 
and  Hertfordshire  County  Council  (80  L.  T. 
Rep.  85 ;  (1899)  1  Q.  B.  515)  it  was  held  that 
where,  by  an  order  under  the  Local  Government 
Aot  1888,  part  of  one  oounty  was  transferred  to 
another  oounty  and  the  part  so  transferred  con- 
tained no  county  bridges  and  no  main  roads,  the 
arbitrator  had  power  to  award  a  sum  of  money  in 
respect  of  the  loss  to  the  county  of  an  area  which 
contributed  to  expenditure  on  bridges  and  roads 
without  involving  the  oounty  in  any  correspond- 
ing outlay  on  its  own  account  This  principle 
was  very  soon  afterwards  affirmed  by  the  Court 
of  Appeal,  in  Be  an  Arbitration  between  Rochdale 
Union  and  Haelingden  Union  (80  L.  T.  Rep.  146 ; 
(1899)  1  Q.  B.  540),  where  it  was  held  that  there 
was  a  case  for  adjustment,  and  Lord  Russell,  C.J. 
dealing  with  the  question  whether  the  case  was 
one  for  adjustment  between  the  two  unions,  said : 
"  The  taxation  of  that  area "  (that  is,  the  area 
taken  away)  "  was  a  gain  to  the  union,  because 
the  character  of  the  distriot  taken  away  was  such 
that  the  union  got  more  out  of  the  district  in 
rates  than  was  required  to  be  expended  on  that 
portion  of  the  union  for  its  poor.  It  is  said  that 
Haelingden  Union  has  got  the  benefit  of  this, 
and  that  an  adjustment  ought  to  take  place ;  and, 
in  my  view,  that  contention  is  right."  The 
former  case  was  an  adjustment  under  seot  62  of 
the  Act  of  1888,  and  the  latter  case  was  under 
seot  68  of  the  Act  of  1894,  whioh  is  similar  to 
sect.  62.  In  this  case  there  has  been  a  rateable 
area— namely,  Heavitree— taken  away  from  the 
St.  Thomas  district,  and  the  part  so  taken  away 
was  a  source  of  profit  to  the  St  Thomas'  district 
Therefore  the  principle  of  the  two  cases  cited 
would  apply  if  Heavitree  had  been  added  to 
another  existing  district — if,  for  instance,  it  had 
been  transferred  to  Exeter,  instead  of  having  been 
constituted  a  separate  area  or  district  of  itself. 
Tnere  is  no  difference  in  principle  whether  the 
separated  area  be  added  to  another  existing  dis- 
trict, or  be  constituted  a  new  district  of  itself. 
In  either  case  the  parts  are  equally  affected,  and 
therefore  they  are  in  the  same  position.  With 
regard  to  the  second  point,  the  agreement  of  the 
5th  Nov.  1897  is  no  bar  to  the  present  claim.  It 
does  not  purport  to  be  a  settlement  of  all  differ- 
ences in  the  case,  but  only  of  certain  claims  in 
respect  of  highways  and  sanitary  accounts.  It  is 
said  that  the  Aot  contemplates  one  adjustment 
and  no  more ;  but  by  seot  62  of  the  Act  of  1888 
the  councils  affected  by  the  order  "  may  from 
time  to  time  make  agreements  for  the  purpose  of 
adjusting  any  liabilities,"  so  that  there  may  be  a 
series  of  agreements  and  a  series  of  adjustments; 
and  the  Act  of  1894  is  still  more  explicit  There- 
fore the  case  is  one  for  adjustment,  and  if 
bo,  the  principle  of  the  above  oases  applies 
although  Heavitree  was  constituted  a  separate 
distriot,  and  the  agreement  is  no  bar  to  the 
claim. 

C.  A.  Russell,  E.G.  (BoskiU  with  him)  for  the 
Heavitree  Urbin  Distriot  Council. — Dealing  with 
the  question  whether  the  facts  show  a  case  for 
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adjustment  within  the  Act  of  1894,  all  that  the 
two  eases  cited  decide,  and  the  whole  gist  of  them, 
is  that  where  yon  have  a  transfer  of  something 
from  one  county  to  another  county,  or  from  one 
authority  to  another  authority,  and  where  that 
something  which  is  transferred  is  a  source  of 
income  or  profit  to  the  one  from  which  it  is  taken, 
then  there  is  a  case  for  adjustment  under  these 
Acts.  That  principle  is  made  perfectly  clear  by 
Wills,  J.  in  Be  an  Arbitration  between  Buckingham- 
shire  County  Council  and  Hertfordshire  County 
Council  (80  L.  T.  Rep.  at  p.  89),  and  later  on  he 
says :  "  Justice  in  such  a  case  means  at  the  very 
toast  that  neither  county  shall  obtain  any  material 
ad>antage  at  the  expense  of  the  other.  .  .  . 
In  the  present  case,  if  it  be  true  that  the  trans- 
ferred area  is  such  as  to  contribute  much  to,  but 
to  take  little  out  of,  the  common  fund,  justice 
requires  that  the  county  which  loses  it  should  be 
paid  something  by  the  county  which  gains  it. 
How  much  is  for  the  arbitrator  to  say.  The 
ratio  decidendi  is  that  on  one  side  there  is  a  loss 
and  on  the  other  side  a  corresponding  gain. 
That  has  no  application  here.  There  was  no 
advantage  gained  by  Heavitree  at  the  expense  of 
the  St.  Thomas'  district,  and  therefore  we  have 
here  none  of  the  facts  which  were  said  by  Wills,  J. 
to  he  the  reasons  for  his  judgment;  and  the  same 
principle  is  laid  down  by  Lord  Russell,  C.J.  and 
Smith,  L.J.  in  the  Bochdale  case  (ubi  swp).  What 
was  there  held  to  give  rise  to  a  case  for  adjust- 
ment was  that  what  was  taken  away  from  Roch- 
dale and  given  to  Haslingden  was  a  loss  or 
detriment  to  Rochdale  and  a  gain  or  advantage  to 
Haslingden.  Those  two  elements  are  necessary, 
and  they  are  not  present  in  this  case.  Thoee 
decisions,  therefore,  ought  not  to  be  applied  to 
such  a  case  as  this,  where  the  separated  part  is 
constituted  a  new  district,  and  there  ought  to  be 
no  adjustment.  With  regard  to  the  second  point, 
as  to  whether  it  is  competent  for  the  rural  council 
to  put  forward  this  claim,  having  regard  to  the 
fact  of  the  agreement  made  on  the  5th  Nov.  1897 
the  two  parties  met  in  1897  for  the  purpose  of 

a  listing  their  liabilities,  and  it  ought  to  be  now 
d  that  where  the  parties,  with  full  knowledge  of 
the  facts,  and  in  the  belief  on  both  sides  that  the 
whole  matters  were  being  adjusted,  made  an  agree- 
ment, and  on  that  agreement  made  an  adjustment, 
it  ought  not  to  be  competent  for  them  to  reopen 
the  matter  and  have  a  second  adjustment.  Upon 
both  grounds  the  urban  council  are  entitled  to 
succeed. 

Wright,  J. — I  think  there  is  nothing  in  the 
last  point  raised  as  to  whether  the  agreement  of 
the  5th  Nov.  1897  is  a  bar  to  the  claim  made 
in  this  case.  The  agreement  of  the  5th  Nov. 
1897  appears  to  me  to  be  plainly  confined  to  a 
settlement  of  the  existing  acoounts  when  there 
were  liabilities  which  the  undivided  district  was 
already  under  an  obligation  to  pay ;  and  I  do 
not  think  that  the  existence  of  that  agreement 
precludes  the  claimants  here  from  putting  for- 
ward this  claim.  I  think  it  is  material  to  notice 
what  counsel  for  the  claimants  pointed  out,  that 
the  order  for  the  division  of  the  district,  and  the 
constitution  of  the  urban  district  out  of  part  of 
the  rural  district,  was  made  under  the  Local 
Government  Act  1888,  s.  57,  and  sect.  62  of  that 
Act  therefore  applies  to  this  extent,  that  it 
authorises  the  parties  from  time  to  time  to  make 
agreement*    I  think  that  is  a  guide  to  what  tfce 


Legislature  meant,  and  the  fact  of  the  Local 
Government  Board  having  applied  sect.  68  of  the 
Local  Government  Act  1894,  does  not  of  itself 
show  that  the  parties  are  precluded  from  making 
a  further  claim  by  arbitration  because  they  had 
before  that  time  already  settled  their  differences 
by  agreement.  It  seems  to  me  plain  that  in 
these  cases  there  may  constantly  be  a  necessity 
for  a  supplemental  agreement ;  and  I  think  it 
would  be  very  unfortunate  if  there  were  any 
language  in  these  Acts  which  absolutely  bound 
the  parties  by  the  result  of  an  agreement,  or 
arbitration,  undertaken  very  likely  to  deal  with 
urgent  matters,  and  undertaken  and  concluded 
before  the  parties  had  had  time  to  ascertain  what 
their  relative  positions  were.  Nor  can  I  see  any 
sufficient  defence  against  this  claim  for  adjust- 
ment in  the  suggestion  that  this  is  not  the  case 
of  a  transfer  of  a  district  from  one  existing  body 
to  another  existing  body,  but  is  the  constitution 
of  a  portion  of  the  district  into  a  separate  Local 
Government  Board  unit.  Both  of  these  cases 
are  in  one  sense  transfers,  and  the  order  of  the 
Local  Government  Board  applies  sect.  68  of  the 
Act  of  1894,  so  that  I  cannot  see  that  there  is 
anything  in  that  point.  Then  comes  the  main 
and  real  question.  Certainly  I  find  great 
difficulty  in  believing  that  any  such  contention 
as  is  here  put  forward  for  the  claimants,  the 
rural  district  council,  was  ever  intended  by 
Parliament.  The  words  used  are  no  doubt  wide 
enough,  and  no  doubt  properly  and  intentionally 
wide  enough,  to  include  any  possible  adjust- 
ment, because  any  sort  of  adjustment  may 
arise  in  a  particular  case,  and  if  so,  it  must  be 
provided  for  and  covered.  For  instance,  where 
there  is  any  kind  of  a  joint  rate,  or  where  a  burden 
has  been  undertaken  by  one  of  the  joint  districts 
which  would  not  fall  within  it,  but  would  be 
undertaken  by  it  for  the  benefit  of  the  other,  the 
words  must  be  wide  enough  to  deal  with  a  case  of 
that  kind.  Therefore  I  do  not  see  how  the  Act 
could  have  been  drawn  not  wide  enough  to  cover 
a  case  where  there  is  no  joint  rating  and  no 
burden  undertaken  for  a  consideration  given  as 
in  this  case.  One  of  the  main  reasons  for  consti- 
tuting an  urban  district  out  of  part  of  a  rural  dis- 
trict very  often  is  that  it  is  unfair  to  make  one  part 
pay  for  the  expensive  works  and  arrangements 
necessary  for  the  other  part.  The  populous  part 
of  a  district  wants  better  sewerage  and  lighting, 
which  the  rural  part  does  not  want,  and  they 
divide  for  the  very  purpose  of  leaving  the 
populous  part  to  bear  its  own  cost,  which  is  for 
its  own  benefit ;  but  here  the  rural  council  turn 
round  to  the  urban  council  and  say :  "  We  used 
to  levy  rates  on  you;  now  pay  us  something 
because  we  have  gone  away  from  you."  In  view 
of  the  decision  of  the  Court  of  Appeal  in  the  case 
of  Be  an  Arbitration  between  Bochdale  Union  and 
Haslingden  Union  (ubi  sup.),  I  cannot  say  that  it 
is  impossible  that  such  a  claim  can  be  main- 
tained. Lord  Russell,  0.  J.  says  (80  L.  T.  Rep.  at 
p.  148 ;  (1899)  1  Q.  B.  at  p.  544) :  "  The  sub- 
stantial cause  of  complaint  of  the  Bochdale  Union 
is  that  there  has  been  taken  away  from  it  a  portion 
of  the  rateable  area  formerly  comprised  in  it  The 
taxation  of  that  area  was  a  gain  to  the  union, 
because  the  character  of  the  district  taken  away 
was  such  that  the  union  got  more  out  of  the  dis- 
trict in  rates  than  was  required  to  be  expended 
on  that  portion  of  the  union  for  its  poor.    It  is 
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said  that  Haslingden  Union  has  got  the  benefit 
of  this,  and  that  an  adjustment  ought  to  take 

?lace  ;  and,  in  my  view,  that  contention  is  right." 
hen  Smith,  L.J.  says :  "  It  is  a  case  of  a  detri- 
ment to  one  union  and  an  advantage  to  the 
other;  and,  in  my  opinion,  it  is  a  case  which 
comes  within  sect.  68,  as  it  certainly  does  within 
sect.  36."  In  view  of  these  expressions  of 
opinion  I  have  only  one  course  open  to  me,  and 
that  is  to  say  that  it  is  not  impossible  that  such  a 
claim  as  this  can  be  maintained.  That  is  all  I 
can  deal  with.  Unfortunately  the  two  autho- 
rities here  have  come  to  an  agreement  as  to  an 
amount  to  be  paid  which  I  should  have  thought  it 
impossible  that  any  arbitrator  could  ever  have 
arrived  at.  I  should  have  thought  that  if  the  section 
meant  that  any  contribution  should  be  made,  it 
ought  only  to  be  a  nominal  one,  unless  there  were 
some  consideration  for  it ;  but,  of  course,  I  can- 
not deal  with  that.  There  may  have  been  reasons 
why  the  parties  thought  that  there  was  good 
ground  for  awarding  a  substantial  sum ;  but  as 
they  have  agreed  on  that  point  I  cannot  deal 
with  it  in  any  way.  It  may  possibly  be  that  in 
future  cases  of  this  kind  the  Local  Government 
Board  may  think  it  right  to  deal  with  the  matter 
themselves,  as  they  have  power  to  do  under 
sect.  59,  sub- sect.  4  of  the  Local  Government  Act 
1888.  I  see  no  reason  why  they  should  not  deal 
with  this  case.  They  can  deal  with  part  of  the 
arrangements  as  well  as  with  the  whole,  and  I 
should  be  very  much  surprised  if  they  lay  down 
any  such  general  rule  as  that  which  is  involved  in 
this  claim.  As  the  matter  stands,  I  must  give 
judgment  on  the  case  for  the  claimants. 

Judgment  for  the  claimant*. 

Solicitors  for  the  Rural  District  Council  of 
St.  Thomas,  Coode,  Kingdon,  and  Cotton,  for 
Arthur  E.  Ward,  Exeter. 

Solicitors  for  the  Heavitree  Urban  District 
Council,  Oeare  and  Peaee,  for  /.  W.  W.  Mathew, 
Exeter. 


Oct  31,  Nov.  1, 1901,  and  Jan.  11, 1902. 
(Before  Walton,  J.) 

Urban  District  Council  of  Esher  and  thb 
Dittons  v.  Marks,  (a) 

Highways — Repair  ratione  tenurae — Writ  ad  quod 
damnum — Inquisition — Presumed  licence  from 
Crown— Stopping  up  old  highway — Obligation 
imposed  on  owner  and  his  assigns  to  make  and 
repair  new  road — Liability  to  repair  ratione 
tenurte — Local  Government  Act  1894  (56  &  57 
Vict.  c.  73),  s.  25,  sub**.  2. 

A  grant  of  a  licence  by  the  Crown  to  the  owner  of 
lands  to  stop  up  and  inclose  for  the  benefit  of 
himself  and  his  heirs  a  public  hiahway  through 
his  lands,  imposing  at  the  same  time  a  condition 
that  the  owner  should  make  a  new  road  through 
his  lands,  and  that  he,  his  heirs  and  assigns, 
should  keep  the  new  road  in  repair,  establishes 
against  the  grantee,  who  has  acted  upon  the 
grant  by  stopping  up  the  old  road,  an  obligation 
ratione  tenuro  to  repair  the  new  road,  and  it  is 
immaterial  whether  such  grant  was  made  before 
or  after  the  reign  of  Richard  L,  the  period  of 
legal  memory.  In  such  ease  the  liability  to 
repair  is  charged  upon  the  heirs  and  assigns  of 

(a)  Reported  by  fT.  fT.  OH*,  Z*\.,  Bttts*Mt-K*w, 


the  lands,  aud  if  the  lands  become  divided 
among  several  persons  the  alienee  and  occupier 
of  each  and  every  part  of  the  lands  is  liable  to 
the  whole  charge. 

Upon  an  inquisition  taken  in  1773  under  a  writ  of 
ad  quod  damnum  the  jurors  presented  that  the 
Kino  should  grant  to  0.,  the  owner  of  certain 
lands  through  which  passed  an  old  highway  for 
horses,  carts,  carriages,  and  foot  passengers,  a 
licence  to  inclose  and  stop  up  the  old  highway 
and  hold  the  same  when  so  stopped  up  to  him 
and  his  heirs  for  ever,  upon  the  condition  that 
0.  did  in  his  own  land  make  and  set  out  another 
road  equally  fit  and  convenient  for  horses,  carts, 
carriages,  and  foot  passengers,  and  that  such 
new  road  should  be  for  ever  thereafter  kept  in 
proper  repair  by  O.,  his  heirs  and  assigns.  The 
old  road  was  stopped  up  and  inclosed,  and  the 
new  road  set  out  pursuant  to  the  inquisition, 
and  has  ever  since  been  used  as  a  highway, 
although  at  some  period  it  was  stopped  up  atone 
end  for  horses,  carts,  and  carriages,  ana  became 
a  oul  de  sac  for  traffic  of  that  kind,  but  it  was 
always  used  as  a  highway  for  foot  passengers. 
No  licence  from  the  King  pursuant  to  the  terms 
of  the  inquisition  could  be  found,  and  if  any  such 
licence  was  granted  it  appeared  to  have  been 
lost. 

In  an  action  against  the  owner  and  occupier  of 
part  of  the  lands  formerly  belonging  to  O.  for  the 
expenses  of  repairing  the  substituted  highway  on 
the  ground  of  a  liability  to  repair  the  same 
ratione  tenures : 

Held,  that  a  licence  from  the  King  incorporating 
the  conditions  of  the  inquisition  must  be  pre- 
sumed in  fact  to  have  been  granted;  that  the 
substituted  road  was  laid  out  pursuant  to  such 
inquisition  and  licence ;  that  the  road  was  stiU 
a  public  highway,  notwithstanding  the  changes  in 
it,  and  that  the  defendant  was  an  "  assign  "  of 
O.  within  the  meaning  of  the  inquisition,  and 
that  as  such  "assign,"  and  by  reason  of  his 
tenure  and  occupation  of  the  lands,  he  was  liable 
for  the  repair  of  the  highway,  although  he  was 
an  assign  of  part  only  of  the  lands  formerly 
belonging  to  0. 

Action  tried  before  Walton,  J.  without  a  jury. 

The  action  was  brought  to  recover  the  sum  of 
1371.  10«.  hd.  incurred  by  the  plaintiffs  as  the 
urban  district  council  of  Esher  and  the  Dittons 
and  the  highway  authority  for  the  district  for  the 
repair  of  a  certain  highway  known  as  Ember-lane, 
which  led  from  Bridge-road,  Thames  Ditton,  west- 
ward to  the  bank  of  the  river  Ember,  and  which 
the  plaintiffs  alleged  the  defendant  was  liable  to 
repair  ratione  tenurm. 

The  statement  of  claim  was  shortly  as  follows : 

The  defendant  was  the  occupier  and  owner  of 
oertain  lands  and  tenements  called  Ember  Court, 
in  the  parish  of  Thames  Ditton,  and  by  reason 
of  his  tenure  and  occupation  of  those  lands  and 
tenements  ought  to  have  repaired  the  aforesaid 
highway  when  and  so  often  as  there  was  occasion 
to  do  so. 

The  liability  of  the  defendant  was  as  the  owner 
and  ocoupier  of  lands  formerly  belonging  to  one 
George  Onslow,  and  existed  under  and  by  virtue 
of  a  writ  of  ad  quod  damnum  of  the  6th  Oct  177% 
directed  to  the  sheriff  of  Surrey  and  the  inquisi- 
tion duly  taken  in  pursuance  thereof  and  the 
return  made  thereto,  which  writ  and  return  were 
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duly  enrolled  with  the  Clerk  of  the  Peace  of  the 
County  of  Surrey  by  order  of  the  justices,  dated 
the  10th  Jan.  1774,  and  the  licence  granted  by  the 
Grown  in  consequence  thereof  to  George  Onslow 
to  inclose  and  stop  tip  and  to  hold  so  inclosed  and 
stopped  up  to  him,  his  heirs  and  assigns,  as  part 
of  the  lands  a  certain  highway,  being  the  highway 
in  the  writ  mentioned,  upon  the  terms  and  subject 
to  the  liability  that  George  Onslow  did  in  his  own 
lands  and  soil  set  out  in  lieu  of  the  highway 
another  road  known  as  Ember-lane,  and  that  such 
new  highway  was  to  be  for  ever  thereafter  kept  in 
good  and  sufficient  repair  by  George  Onslow,  his 
heirs  and  assigns,  and  which  first-named  highway 
was  stopped  up  and  inclosed  and  ever  since  held 
by  George  Onslow,  his  heirs  and  assigns,  as  part 
of  his  lands  known  as  the  Ember  Court  Estate,  of 
which  Ember  Court  is  part. 

The  plaintiffs  also  claimed  in  the  alternative 
that  such  liability  arose  from  a  lost  grant  whereby 
the  lands  known  as  Ember  Court  were  formerly 
panted  to  be  holden  by  the  service  of  repairing 
the  highway  now  in  question,  and  that  such  grant 
was  to  be  presumed  from  the  fact  that  the  defen- 
dant and  those  who  occupied  the  lands  before  him 
had  from  time  out  of  memory  been  accustomed  to 
repair  the  highway. 

In  April  1900  it  was  reported  to  the  plaintiffs 
by  a  competent  surveyor  that  the  highway,  Ember- 
lane,  was  not  in  proper  repair,  whereupon  the 
plaintiffs,  under  sect.  25,  sub-sect.  2,  of  the  Local 
Government  Act  1894,  requested  the  defendant  as 
the  person  liable  to  repair  the  same,  to  properly 
repair  the  highway,  which  the  defendant  failed 
to  do,  whereupon  the  plaintiffs  repaired  the  high- 
way, and  incurred  expenses  to  the  amount  of 
1372.  10s.  bd.,  which  the  plaintiffs  under  the 
above  statute  were  entitled  to  recover  from  the 
defendant. 

The  defendant  in  his  statement  of  defence 
admitted  that  from  the  29th  Sept.  1899  to  the 
24th  Oct.  1900  he  was  the  owner  (but  not  the 
occupier)  of  Ember  Court,  part  of  the  lands 
formerly  belonging  to  Mr.  Onslow,  but  he  denied 
that  Ember-lane  was  a  highway,  or  that  he  was 
the  person  liable  to  repair  it  rations  tenurae  within 
the  meaning  of  the  Act  of  1894,  or  otherwise. 

He  admitted  that  the  writ,  inquisition,  and 
return  were  respectively  issued,  taken,  and  made, 
but  not  that  the  licence  mentioned  in  the  state- 
ment of  claim  was  granted. 

He  denied  that  the  lost  grant  ever  existed  or 
was  capable  of  existing,  or  ought  to  be  presumed ; 
and  that  if  the  alleged  liability  arose  from  a  lost 
grant,  the  plaintiffs  were  not  parties  or  privies  to 
such  grant  or  successors  in  title  to  the  grantor  (if 
any),  or  entitled  to  sue  in  respect  of  such  grant, 
and  that  the  powers  conferred  by  sect.  25  (2)  of 
the  Local  Government  Act  1894  would  not  in  that 
case  he  applicable ;  and  he  denied  that  he  or  those 
who  occupied  the  lands,  or  Mr.  Onslow  or  his  heirs 
or  assigns,  had  ever  repaired  the  road,  and  that  no 
attempt  had  been  made  to  enforce  the  alleged 
liability  until  this  action. 

He  further  alleged  that  if  Ember-lane  was  still 
a  highway  it  was  so  for  foot-passengers  only,  and 
that  as  a  footpath  it  was  in  proper  repair  when  he 
was  requested  to  repair  it ;  that  under  the  return 
to  the  writ  of  ad  quod  damnum  the  liability  (if 
any)  of  George  Onslow,  his  heirs,  and  assigns  was 
to  repair  a  road  fit  and  convenient  for  horses, 
carts,  carriages,  and  foot-passengers  to  pass  and 


repass  through  the  same:  that  before  the 
defendant  became  owner  of  Ember  Court  the  road 
had,  with  the  knowledge  and  acquiescence  of  the 
plaintiffs,  or  of  the  highway  authority  for  the  time 
being,  but  not  through  any  act  or  default  of  the 
defendant  or  any  of  his  predecessors  in  title, 
become  incapable  of  being  used  by  horses,  carts, 
and  carriages,  and  it  had  become  a  culde  sac;  and 
that  therefore  the  liability  under  the  return  to  the 
writ  was  thereby  extinguished,  or  only  survived 
in  respect  of  the  footpath. 

The  writ  of  ad  quod  damnum,  the  inquisition, 
and  order  of  quarter  sessions  for  its  enrolment 
were  put  in  at  the  trial,  and  evidence  was  given  of 
some  repairs  having  been  done  to  the  new  road  by 
predecessors  in  title  of  the  defendant.  It  was 
admitted  that  the  defendant  was  during  the 
material  times  the  owner  and  occupier  of  Ember 
Court,  which  formed  part,  but  part  only,  of  the 
Ember  Court  Estate  formerly  belonging  to  Mr. 
Onslow,  said  to  be  the  Speaker  of  the  House  of 
Commons. 

At  some  period  between  the  date  of  the  inquisi- 
tion and  the  time  now  in  question  Ember-lane  had 
been  stopped  up  at  one  end  for  horses,  carts,  and 
carriages,  but  was  open  at  the  other  end  for  such 
traffic,  and  it  was  and  remained  a  public  highway 
for  foot  passengers  at  both  ends.  It  was  a  cuL 
de  sac  so  far  as  horse  and  carriage  traffic  was 
concerned. 

The  facte  and  the  section  of  the  Act  (sect.  25, 
sub-sect.  2  of  the  Local  Government  Act  1894) 
under  which  the  action  was  brought  are  set  out 
in  the  judgment. 

The  writ  of  ad  quod  damnum  was  as  follows : 

George  the  Third,  by  the  grace  of  God,  of  Great 
Britain,  France,  and  Ireland,  King,  Defender  of  the 
Faith.  To  the  Sheriff  of  Surrey  greeting.  We  oommand 
yon  that  by  the  oath  of  honest  and  lawful  men  of  your 
oonnty,  by  whom  the  truth  of  the  matter  may  be  best 
known,  yon  diligently  inquire  whether  or  no  it  be  to  the 
damage  or  prejudice  of  ne  or  of  any  other  if  we  should 
grant  to  George  Onslow,  Eaqre.,  lieenoe  to  inolose  and 
•top  np  and  hold  so  inoloeed  and  stopped  up  to  him  and 
his  heirs  that  part  of  the  common  highway  for  hones, 
carte,  oarriagea,  and  foot  passengers  leading  from  the 
townships  or  villages  of  Esher  and  Thames  Ditton 
towards  Ember  Mills,  East  Moulsey  and  West  Moulsey, 
which  lies  in  the  said  parish  of  Thames  Ditton,  between 
the  lands  of  the  said  George  Onslow  called  the  Lawn,  in 
his  own  occupation,  and  the  lands  of  the  said  George 
Ooslow  in  the  occupation  of  Edward  Hopkins  on  the 
south,  south-west,  and  west  parts  thereof  and  other 
lands  of  the  said  George  Onslow  there  in  the  occu- 
pation of  Edward  Hopkins  on  the  north,  north-east, 
and  east  parts  thereof,  containing  in  length  three 
hundred  yards  or  thereabouts  and  in  breadth  twenty 
feet  or  thereabouts.  To  hold  the  same  when  so  in- 
oloeed to  him  the  said  George  Onslow  and  his  heirs  for 
ever,  so  that  the  said  George  Onslow  doth  in  his  own 
land  and  soil  set  ont  in  lieu  thereof  another  road  as 
convenient  and  commodious  for  passengers  through  the 
same.  And  if  it  will  be  to  the  damage  or  prejudice  of 
as  or  of  any  other  Then  to  what  damage  or  to  what 
prejudice  of  us  and  to  what  damage  or  to  what 
prejudice  of  any  other  and  of  whom  and  how 
and  in  what  manner  and  how  mnoh  that  way  to 
be  hold  doth  contain  by  number  of  perches  or  feet  of 
land  as  well  in  length  as  breadth.  And  that  you  return 
the  inquisition  thereof  distinctly  and  plainly  made  with- 
out delay  into  our  Chancery  under  your  seal  and  the 
seals  of  those  by  whom  it  shall  be  so  taken,  together 
with  this  writ.  Witness  onrself  at  Westminster  the 
0tb  day  of  October  in  the  thirteenth  year  of  our  reign  by 
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Edward  Thurlow,  Attorney-General  to  Our   Lord  the 
King. 

The  execution  of  this  writ  appears  by  the  inquisition 
hereunto  annexed. 

Richard  Earl  Bedford,  Esqre.,  Sheriff. 
Copy  of  inquisition : 

Surrey. — An  Inquisition  indented  taken  at  Thames 
Ditton,  in  the  oounty  of  Surrey,  on  the  11th  day  of 
Ootober  in  the  thirteenth  year  of  the  reign  of  our  Sove- 
reign Lord  George  the  Third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  King,  Defender  of 
the  Faith,  &o.,  and  in  the  year  of  our  Lord,  one  thousand 
seven  hundred  and  seventy-three,  before  me,  Richard, 
Earl  Bedford,  Esqre.,  sheriff  of  the  said  oounty  by  virtue 
of  a  writ  of  our  Sovereign  Lord  the  King,  to  me  directed, 
and  to  the  said  inquisition  annexed,  upon  the  oath  of 
Stephen  Digby  of  Thames  Ditton,  Esqre.,  Henry  Dod- 
well  of  West  Molesey,  Esqre.,  Walter  Chetwynd  of  West 
Molesey,  Esqre.,  Thomas  Sutton  of  West  Molesey,  Esqre., 
Richard  Barwell  of  Esher,  Esqre.,  John  Freeland  of 
Cobham,  Esqre.,  Thomas  Willett  of  East  Molesey,  gen- 
tleman, Charles  Carpenter  of  West  Molesey,  gentleman, 
Joseph  Tealing  of  Thames  Ditton,  gentleman,  William 
P*rker  of  Esher,  gentleman,  Franois  Gildart  of  Thames 
Ditton,  gentleman,  Thomas  Davis  of  Thames  Ditton, 
gentleman,  Richard  Whiting  of  Thames  Ditton,  gentle- 
man, and  John  Brooks  of  Thames  Ditton,  gentleman, 
honest  and  lawful  men  of  my  bailiwick  who,  having 
been  sworn  and  upon  their  oath  charged  to  inquire  into 
the  matter  and  things  in  the  said  writ  specified  and 
directed  to  be  inquired  of,  do  thereupon  say  that  it  will 
not  be  to  the  damage  or  prejudice  of  our  Sovereign  Lord 
the  King,  or  of  any  other,  if  our  Sovereign  Lord  the 
King  should  grant  to  George  Onslow,  Esqre.,  licence 
that  he  the  said  George  Onslow  may  inolose  and  stop  up 
that  part  of   the  common  highway  for  horses,  carte, 
carriages,  and  foot  passengers,  leading  from  the  town- 
ships or  villages  of  Esher  and  Thames  Ditton  towards 
Ember  Mills,  East  Molesey,  and  West  Molesey,  which 
lies  in  the  said  parish  of  Thames  Ditton  between  the 
lands  of  the  said  George  Onslow  called  the  Lawn  in  his 
own  occupation,  and  the  lands  of  the  said  George  Onslow 
in  the  occupation   of  Edward  Hopkins  on  the  south, 
south-west,  and  west  parts  thereof,  and  other  lands  of 
the  said  George  Onslow   there  in  the  occupation  of 
Edward  Hopkins  on  the  north,  north-east,  and  east  parts 
thereof,  containing  in  length  three  hundred  yards  or 
thereabouts,  and  in  breadth  twenty  feet  or  thereabouts, 
to  hold  the  same  when  stopped  up  to  him  the  said  George 
Onslow  and  his  heirs  for  ever,  so  that  instead  thereof 
he  the  said  George  Onslow  doth  in  his  own  land  and 
soil  make  another  road,  or  that  there  do  remain  another 
road  as  fit  and  convenient  for  horses,  carts,  carriages, 
and  foot  passengers,  to  pass  and  repass  through  the 
same.    And  the  said  jurors  upon  their  oath  further  say 
that  it  will  not  be  to  the  damage  or  prejudice  of  our 
Sovereign  Lord  the  King,  or  of  any  other,  if  our  Sove- 
reign Lord  the  King  do  grant  to  the  said  George  Onslow 
suoh  license  as  aforesaid,  if  the  said  George  Onslow  doth 
in  his  own  lands  and  soil  set  out  in  lieu  thereof  another 
road  as  the  same  as  now  marked  out  (that  is  to  say)  of 
the  width  of  twenty -eight  feet,  including  the  ditoh  on  each 
side,  beginning  opposite  the  footbridge  over  the  river  Mole 
next  below  the  mills  in  the   said  parish  of  Thames 
Ditton,  called  Ember  Mills,  and  entering  a  field  of  the 
said    George    Onslow    in    the    occupation  of   Edward 
Hopkins,  north  of  the  messuage  and  garden  in  the 
occupation  of  Joseph  Tealing,  and  going  through  that 
field  eastward  into  another  field  of  the  said  George 
Onslow  in  the  occupation  of  the  same  Edward  Hopkins, 
and  going  through  the  same  eastward  into  the  present 
high  road  leading  to  Hampton  Court  Bridge  towards 
Esher,  suoh  new  road  to  be  made  with  ample  sweep  at 
each  end  and  to  be  for  ever  hereafter  kept  in  good  and 
sufficient  repair  by  the  said  George  Onslow,  his  heirs 
and  assigns,  and  the  said  Jurors  further  say  that  the 


said  new  road  will  be  as  convenient  and  oommodioui  for 
horses,  carts,  carriages,  and  foot-passengers  passing  along 
the  same  as  the  said  road  so  to  be  inclosed  and  stopped 
up,  and  that  the  said  road  so  to  be  inclosed  and  stopped 
up  doth  contain  in  length  eighty  perches  or  thereabouts, 
and  in  breadth  twenty-six  feet  or  thereabouts.  In 
testimony  whereof  as  well  I  the  said  Sheriff  as  the  said 
Jurors  have  hereunto  severally  put  our  seals  the  day 
and  year  first  above  written. 

Surrey.— Memorandum  that  at  the  General  Quarter 
Sessions  of  the  Peace  of  our  Sovereign  Lord  the  King, 
holden  at  Southwark,  in  and  for  the  oounty  aforesaid,  on 
Tuesday  in  the  week  next  after  the  close  of  Epiphany,  to 
wit,  on  Tuesday,  11th  day  of  January,  in  the  fourteenth 
year  of  the  reign  of  our  Sovereign  Lord  George  the 
Third,  King  of  Great  Britain,  Ac.,  before  Sir  Joseph 
Mawbey,  Baronet,  John  Mawbey,  John  Fassett,  Samuel 
Swaby,  Esquires,  and  others  their  fellows,  Justices  of 
our  said  Lord  the  King,  assigned  to  keep  the  peace  and 
also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdeeds  committed  in  the  said  oounty. 

The  inquisition  and  return  hereunto  annexed  were  by 
order  of  the  said  Court  entered  and  recorded  by  the 
Clerk  of  the  Peace  of  the  said  oounty  amongst  the 
records  of  the  said  Session,  according  to  the  Act  of 
Parliament  in  that  case  made. 

Lawbon,  CI.  of  the  Peace  for  Surrey. 
Examined  with  the  record  by  Cbas.  Deaves,  one  o?  the 
Clerks  of  the  Petty  Bagge. 

Macmorran,  KO.  (Manisty,  K.O.  with  him)  for 
the  plaintiffs.— The  liability  which  the  plaintiffs 
now  seek  to  enforce  is  a  liability  arising  under 
sect.  25,  snb-sect.  2  of  the  Local  Government 
Act  1894,  by  reason  of  the  defendant's  tenure  of 
Ember  Court.  The  plaintiffs  claim  that  such 
liability  exists  by  virtue  of  the  writ  of  ad  quod 
damnum  and  the  inquisition  taken  in  pursuance 
of  suoh  writ,  and  in  the  alternative  by  virtue  of  a 
lost  grant  whereby  these  lands  were  formerly 
granted  to  Mr.  Onslow  on  the  condition  of 
repairing  this  highway.  To  the  suggestion  that 
no  grant  can  be  produced  or  ought  to  be  presumed, 
there  are  two  answers,  first,  that  by  the  Act  of 
1773  (13  Geo.  3,  o.  78)  the  necessity  for  a  licence 
was  taken  away ;  and,  secondly,  having  regard  to 
the  fact  that  the  new  road  exists,  the  Court  will 
presume  a  legal  origin  for  that  state  of  things. 
As  to  the  necessity  for  a  licence,  sect.  19  of  13 
Geo.  3,  o.  78  (since  repealed),  provided  that  the  new 
highway  so  set  out  should  be  for  ever  a  public 
highway  to  all  intents  and  purposes;  so  that 
under  that  Act  the  licence  of  the  Crown  became 
absolutely  unnecessary  provided  that  the  pro- 
ceedings were  properly  taken  and  there  was  no 
appeal.  The  date  of  the  inquisition  was  in  1773, 
and  the  next  quarter  sessions  was  in  Feb.  1774,  so 
that  that  Act  would  apply  to  the  inquisition.  As 
to  the  question  of  presumption,  it  must  be  pre- 
sumed that  all  the  formalities  were  duly  complied 
with. 

Leigh  Urban  District  Council  v.  King,  ants,  p.  96 ; 
83  L.  T.  Bep.  777  ;  (1901)  1Q.B.  747. 

Phillimore,  J.,  there  says  that  in  such  oases  even 
an  order  of  quarter  sessions  might  be  presumed, 
which  exactly  applies  here.  Therefore  the  licence 
from  the  King  may,  if  necessary,  be  presumed  to 
have  been  granted,  and  under  the  writ  and  inqui- 
sition the  liability  was  imposed  on  Mr.  Onslow, 
his  heirs,  and  "  assigns  "  to  maintain  and  keep  in 
repair  this  new  and  substituted  road.  The  next 
point  is  that,  assuming  that  this  was  a  road  which 
Mr.  Onslow,  his  heirs,  and  assigns  were  bound 
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to  repair,  that  is  a  liability  which  falls  on  all  his 
assigns.  The  "  assigns  "  of  Mr.  Onslow  who  are 
mentioned  in  the  inquisition,  and  who  are  made 
liable  for  the  repair  of  the  new  road,  are  assigns 
of  the  lands  through  which  the  road  was  made, 
and  that  includes  the  assigns  of  any  and  every 
part  of  such  lands,  so  that  an  assign  of  any  part 
of  such  lands  is  liable  for  such  repair.  E2mb»r 
Court  as  occupied  by  the  defendant  was  part  of 
the  lands  formerly  belonging  to  Mr.  Onslow.  The 
defendant  is  an  assign  of  the  lands  at  one  side  of 
the  road ;  he  is  one  "  assign  "  of  the  lands,  and 
is  therefore  liable  as  such,  although  he  is  not  the 
assign  of  the  whole  of  such  lands : 

Mayor,  #c*  of  Lyme  Regis  v.  Henley,  1  Bingh.  N.  C. 
222. 

When  charges  of  this  kind  are  imposed  on  land 
with  conditions  attached,  as  in  this  case,  the  con- 
ditions attach  to  every  part  of  the  land,  and  it 
cannot  be  said  that  the  charges  are  to  be  appor- 
tioned: 

Beg.  v.  Duchess  ofBuccleugh,  1  Salk.  358. 
The  subsequent  division  of  the  lands  does  net 
affect  the  liability,  which  attaches  to  all  these 
lands  held  by  Mr.  Onslow,  and  the  division 
amongst  several  assigns  would  cast  the  liability 
on  each  and  every  assign,  and  the  liability  can  be 
enforced  against  any  assign  of  any  part  of  the 
lands: 

Pratt  on  Highways,  14th  edit.,  p.  60. 
The  next  point  ia  as  to  the  stopping  up  of  the 
road  at  one  end  for  horse  and  carriage  traffic,  and 
the  suggestion  in  the  defence  is  that  by  reason  of 
the  change  in  the  road  and  the  stopping  of  it  up 
at  one  end  it  has  ceased  to  be  a  highway,  and 
the  liability  to  repair  it  ratione  tenurx  is  gone 
altogether.  There  is  no  authority  for  that  sug- 
gestion. If  a  highway  be  legally  stopped  up  at 
both  ends  it  then  ceases  to  be  a  highway  {Bailey 
t.  Jamieeon,  34  L.  T.  Rep.  62 ;  10.P.  Div.  329)  ; 
hat  the  stopping  up  of  one  end  of  a  highway  does 
not  make  it  cease  to  be  a  highway  :  (per  Lord 
Coleridge,  0.  J.,  ibid.).  The  road  is  still  a  highway 
although  it  is  stopped  up  at  one  end  for  horses 
and  carts  and  is  a  cul  de  sac  : 

Per  Aldenon,  B.  in  Qwyn  v.  Hardxoicke,  25  L.  J.  97, 
M.G.;  1H.  AN.  49; 

Bex  y.  Marquis  of  Downshire,  4  A.  &  B.  698 ; 

Beg.  v.  Burney,  3J.  L.  T.  Hep.  828. 
If  the  highway  were  practically  destroyed   the 
liability  to  repair  it  ratione  tenurx  would  cease : 

Per  Lord  Coleridge,  C.J.  in  Reg.  v.  Barker,  62  L.  T. 
Sep.  578  ;  25  Q.  B.  Div.  213. 

There  has  been  nothing  of  the  kind  here,  and  the 
only  suggestion  that  can  be  made  is  that  at  some 
period  were  has  been  some  encroachment  on  the 
road,  which  does  not  affect  the  matter.  If  the 
liability  once  existed,  no  length  of  time  would 
affect  it;  there  is  no  statute  of  limitations  in 
such  a  case,  and  the  mere  failure  to  enforce 
the  liability  does  not  extinguish  it.  The  plain- 
tiffs rely  on  the  inquisition,  and  not  on  the 
repairs  from  time  immemorial. 

Robeon,  K.C.,  and  G.  F.  Hart  for  the  defen- 
dant—The plaintiffs  are  proceeding  under  sect. 
25  (2)  of  the  Act  of  1894.  Their  proceeding  is 
entirely  misconceived.  They  rely  on  the  inqui- 
sition and  licence  as  proving  a  liability  rations 
tenurx,  but,  in  the  first  nlace,  this  is  not  a  case  of 
repairing  the  road  ratione  tenurx  at  all;   the 


repair  (if  any)  by  the  defendant's  predecessors  in 
title  was  a  repair  not  by  reason  of  the  tenure  of 
the  lands,  but  by  reason  of  the  agreement  or 
licence.  There  is  no  definition  of  what  repair 
ratione  tenurx  means;  but  if  the  defendant  is 
right  in  saying  that  this  is  not  a  repair  ratione 
tenurx,  then  the  plaintiffs  are  wrong  in  proceeding 
under  sect.  25  (2)  of  the  Act  of  1894:  (Pratt  on 
Highways,  14th  edit.,  p.  334).  They  ought  to  have 

Proceeded  under  sect.  34  of  the  Highway  Act  1862. 
'he  words  "or  otherwise  howsoever"  in  that 
section  are  wide  enough  to  include  this  case. 
That  section  remains  good,  but  is  modified  by  the 
section  in  the  Act  of  1894,  under  which  the 
plaintiffs  are  proceeding.  Sect.  25  (2)  of  the  Act 
of  1894  refers  alone  to  repairs  ratione  tenurx ;  and 
except  as  to  these,  the  provisions  in  sect.  34  of  the 
Act  of  1862  stand,  and  under  these  provisions  the 
highway  authority  must  go  before  justices  for  an 
order.  An  obligation  to  repair  ratione  tenurx  can 
exist  by  prescription  only ;  so  that  where  the  road 
can  be  shown  to  have  been  made  within  legal 
memory  the  liability  cannot  exist.  It  is  a  class 
of  legal  obligations  to  which  the  law  has  given 
effect  in  the  absence  of  any  legal  document,  and 
it  assumes  a  lost  grant,  and  that  what  the  parties 
have  done  from  time  immemorial  has  been  done 
under  a  grant : 

Rex  v.  Inhabitants  of  Hatfield,  4  B.  &  A,  75. 

If  the  instrument  exists,  then  the  liability  to 
repair  is  under  the  instrument,  and  not  rations 
tenurx : 

Arohbold's  Criminal  Pleadiag,  22nd  edit.,  p.  1160, 

Form  of  Pisa ; 
Reg.  v.  Sheffield  Canal  Company,  13  Q.  B.  913,  at 

p.  926; 
Rex  v.  Hayman,  M.  &  M.  401 ; 
Reg.  v.  Beeby,  8  L.  J.  N.  S.  38,  M.  C. 

Only  the  occupier  can  be  proceeded  against,  and 
not  the  owner,  whereas  if  the  liability  arise  under 
a  deed  any  person  named  in  the  deed  can  be 
proceeded  against : 

Reg.  v.  Barker,  62  L.  T.  Bep.  578  ;  25  Q.  B.  Div.  213. 

This  liability  must  be  proved  from  the  acts  of 
the  parties  from  time  immemorial;  and  no  lia- 
bility ratione  tenurx  can  exist  except  such  liability 
as  can  be  proved  by  the  acts  of  the  parties  in  the 
absence  of  a  document.  The  next  point  is  that 
the  plaintiffs  rely  on  the  writ  and  inquisition. 
These  contemplate  a  Grown  grant  and  that  Mr. 
Onslow  should  provide  and  make  and  keep  up  a 
new  substituted  road.  The  fair  inferences  are 
either  that  there  was  a  licence  granted  without 
the  additional  term  imposed  by  the  jury,  or  that 
Mr  Onslow  said  he  would  not  have  the  licence 
on  any  such  term,  and  the  matter  would  go  on 
without  his  having  any  such  licence.  The  licence 
must  be  presumed  not  to  have  been  in  the  terms 
of  the  inquisition.  The  present  ro*.d  (which  is 
21ft.  wide)  differs  from  that  specified  in  the  in- 
quisition (which  was  28ft.),  and  therefore  the 
present  road  must  be  presumed  to  have  been 
made  not  under  the  inquisition,  but  under  a  lost 
document.  The  mere  fact  that  some  slight  repairs 
have  been  done  to  the  road  is  not  sufficient,  and 
is  no  evidence  of  any  liability  to  repair  ratione 
tenurx : 

Rundle  v.   HearU,  78  L.  T.  Bep.   561 ;    (1898)  2 
Q.  B.  83. 

The  next  point  is  that  the  road  has  been  changed ; 
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it  has  been  destroyed  as  a  carriage-way  and 
turned  into  a  cul  de  sac.  It  is  no  longer  a 
highway;  but  is  a  mere  footpath,  and  the  local 
authority,  in  allowing  this  change,  have  aban- 
doned it  as  a  highway,  and  there  is  no  longer 
any  liability  to  repair  it  rations  tenurx,  if  such 
ever  existed : 

Beg.  v.  Barker  (ubi  sup.) ; 

Bourke  v.  Davis,  62  L.  T.  Rep.  34,  at  p.  36  ;  44  Ch. 
Div.  at  pp.  121-3. 

Then  the  "order  or  proceeding"  referred  to  in 
sect.  19  of  13  Geo.  3,  c.  78,  seems  rather  to  refer 
to  the  order  and  proceeding  before  the  two  jus- 
tices, and  not  to  the  proceeding  on  the  writ 
ad  quod  damnum.  The  plaintiffs,  therefore,  can- 
not avail  themselves  of  that  section;  but  they 
rely  on  Leigh  Urban  District  Council  v.  King  (ubi 
sup.)>  and  they  say  that  although  they  have  no 
certificate  by  two  justices,  one  ought  to  be 
assumed.  There  never  was  a  certificate,  and  one 
ought  not  to  be  presumed.  Lastly,  the  cove- 
nant does  not  run  with  the  land,  and  therefore 
the  assigns  are  not  bound.    They  referred  to 

Mayor  of  Lyme  Regis  v.  Henley  (ubi  sup). 
Macmorran,  K.C.,  in  reply,  referred  to 

Ex  parte  Venner,  3  Atk.  766  ; 

Fits.  Nat.  Brev.  tit.  "  Writ  of  Ad  quod  damnum," 
pp.  221-226.  Cur.  adv.  wit. 

Jan.  11. — Walton,  J.  read  the  following  judg- 
ment :  In  this  action  the  Urban  District  Council 
of  Esher  and  the  Dittons  claim  a  sum  of 
137Z.  10s.  hd ,  the  amount  of  expenses  incurred  by 
the  district  council  in  the  repair  of  a  road  within 
their  district  called  Ember-lane.  The  action  is 
brought  under  the  Local  Government  Act  1894, 
s.  25,  sub-s.  2,  which  provides :  "  Where  a  high- 
way repairable  ratione  tenurx  appears  on  the 
report  of  a  competent  surveyor  not  to  be  in  proper 
repair,  and  the  person  liable  to  repair  the  same 
fails  when  requested  so  to  do  by  the  district 
council  to  place  it  in  proper  repair,  the  district 
council  may  place  the  highway  in  proper  repair 
and  recover  from  the  person  liable  to  repair  the 
highway  the  necessary  expenses  of  so  doing." 
The  history  of  Ember-lane  appears  to  be  as 
follows :  In  the  year  1773  Mr.  George  Onslow  was 
the  owner  of  lands  which  may  be  described  as  the 
Ember  Court  Estate.  Ember  Court,  or  as  it  was 
then  more  commonly  called,  Imber  Court,  or,  by 
a  still  earlier  name,  Imworth,  was  a  manor  in  the 
parish  of  Thames  Ditton  :  (see  the  recitals  of 
the  Inclosure  Act.  48  Geo.  3,  o.  cxxxiv.).  Through 
those  lands  of  Mr.  Onslow  there  passed  an  old 
highway,  leading  from  Thames  Ditton  and  Esher 
towards  East  and  West  Molesev.  Mr.  Onslow 
desired  to  stop  up  and  inclose  this  highway,  and 
accordingly,  on  the  6th  Oct.  1773,  he  sued  out  a 
writ  of  ad  quod  damnum ;  and  on  the  11th  Oct. 
in  the  same  year  an  inquisition  was  taken  before 
the  sheriff  of  the  county  of  Surrey  by  virtue  of 
such  writ,  and  the  jurors  upon  this  inquisition 
found  that  it  would  not  be  to  the  damage  of  the 
King,  or  of  any  other,  if  the  King  should  grant  to 
George  Onslow  a  licence  to  inclose  and  stop 
up  the  old  highway,  which  was  a  highway 
for  horses,  carts,  carriages,  and  foot  passengers, 
and  to  hold  such  road  when  stopped  up  to  George 
Onslow  and  his  heirs  for  ever,  so  that  instead 
thereof  George  Onslow  did  in  his  own  land  make 
another  road  as  fit  and  convenient  for  horses, 


carts,  carriages,  and  foot  passengers  to  pass  and 
repass ;  and  the  jurors  further  said  that  it  would 
not  be  to  the  damage  or  prejudice  of  the  King,  or 
of  any  other,  if  the  King  granted  to  George 
Onslow  such  licence  if  George  Onslow  did  in  Mb 
own  lands  set  out  in  place  of  the  existing  highway 
another  road  commencing  opposite  to  the  foot- 
bridge over  the  river  Mole  next  below  Ember 
Mills  and  passing  through  certain  land  belonging 
to  George  Onslow  to  the  road  leading  from 
Hampton  Court-bridge  towards  Esher,  such  road 
to  be  for  ever  thereafter  kept  in  good  and  suffi- 
cient repair  by  George  Onslow,  his  heirs,  and 
assigns.  At  the  following  quarter  sessions  for' 
the  county  of  Surrey,  held  on  the  11th  Jan.  1774 
the  inquisition  and  return  were  by  order  of  the 
court  entered  and  recorded  amongst  the  records 
of  the  sessions.  It  is  not  disputed — indeed  upon 
the  pleadings  it  was  admitted — that  the  old  high- 
way referred  to  in  the  inquisition  was  stopped 
up  and  inclosed  and  was  from  that  time  held  by 
George  Onslow,  his  heirs,  and  assigns,  as  part  of 
his  lands  known  as  the  Ember  Court  Estate. 
And  it  cannot  be  doubted  (nor  was  it  disputed  at 
the  trial,  although  a  question  was  raised  as  to  a 
subsequent  alteration  in  its  character)  that  Ember- 
lane,  as  originally  set  out,  was  the  road  which 
Mr.  Onslow  was  required  by  the  terms  of  the 
inquisition  to  set  out,  and  which  he  did  set  out 
for  the  use  of  the  public  in  place  of  the  old  high- 
way which  he  stopped  up  and  inclosed.  Appar- 
ently, when  Ember-lane  was  first  made  it  lea  to 
a  foot-bridge  across  the  river  and  by  a  ford  for 
horses  and  carriages  to  a  cart  or  carriage  way  on 
the  other  side  of  the  river,  leading  to*  East  and 
West  Molesey.  It  may  be  noticed  that  in  the 
finding  of  the  jury  the  new  road  was  described 
as  commencing  opposite  the  foot-bridge  over  the 
river  Mole.  The  river  Mole  empties  itself  into 
the  Thames  by  two  mouths,  one  of  which  is 
called  the  Mole  and  the  other  is  now  called  the 
Ember.  The  road  called  Ember-lane  in  fact 
commences  opposite  to  a  foot-bridge  across  that 
mouth  'of  the  Mole  which  is  now  called  the 
Ember.  I  am  satisfied  that  in  1773  both  mouths 
were  spoken  of  as  the  "  Mole,"  or  perhaps  more 
commonly  as  the  "  Moulsey  river."  This  appears 
from  old  maps,  and  even  if  I  am  not  entitled  to 
take  judicial  notice  of  this  as  a  geographical  fact, 
I  am  satisfied  upon  the  evidence — and,  as  I  have 
said,  it  was  not  really  disputed — that  Ember- 
lane  is  the  road  which  was  set  out  pursuant  to 
the  inquisition  of  1773.  I  shall  deal  with  the 
question  as  to  its  subsequent  change  of  character 
presently.  I  have  first  to  consider  a  difficulty 
which  arises  in  the  present  case  from  the  fact 
that,  although  the  terms  of  the  writ  and  inquisi- 
tion and  return  have  been  proved  by  the  produc- 
tion of  the  records  of  the  Quarter  Sessions  of 
Surrey,  no  trace  can  be  found  of  any  licence  by 
the  King,  which  in  the  ordinary  course  should 
have  been  granted  in  the  terms  of  the  findings  of 
the  jury  upon  the  inquisition.  If  any  such  licence 
was  granted  it  appears  to  have  been  lost.  There 
is  no  doubt  that  the  inquisition  was  acted  upon, 
the  old  road  was  stopped  and  the  new  road  was 
made  and  has  ever  since  been  used  as  a  highway. 
There  was  also  evidenoe  which  satisfies  me  that 
the  new  road  was  never  repaired  by  the  inhabitants 
or  by  any  publio  authority.  There  was  evidence 
that  such  repair  as  has  from  time  to  time  been 
done  was  done  by  owners  of  lands  forming  part  of 
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the  lands  referred  to  in  the  inquisition  as  the 
lands  of  Mr.  Onslow.  This  evidence  of  repair 
would  not  be  sufficient  to  prove  a  liability  to 
repair  by  prescription ;  but,  taken  in  connection 
with  the  other  facts  showing  that  the  inquisition 
was  acted  upon,  it  cannot  be  entirely  disregarded. 
The  case  of  Leigh  Urban  District  Council  v.  King 
{Msup.)  is  an  illustration  of  the  kind  of  inference 
which  a  court  is  entitled  to  draw  in  a  case  of  this 
kind,  where  certain  formal  orders  and  proceedings 
necessary  to  legally  justify  the  substitution  of 
one  highway  for  another  cannot  be  proved.  In 
each  oases  when,  for  a  long  period  of  time  every 
one  has  acted  openly  as  if  the  required  orders  and 
proceedings  had  been  made  and  taken,  there  is  a 
strong  presumption  that  such  orders  were  made 
and  such  proceedings  taken,  and  that  the  records 
and  evidence  of  them  have  been  lost.  I  have  no 
hesitation  in  finding  as  a  fact  that  a  licence  was 
granted  by  the  King,  and  that  the  old  road  was 
stopped  up,  and  Ember- lane  set  out  and  substi- 
tuted for  it  under  such  licence.  The  question  no 
doubt  remains  whether  the  licence  incorporated 
the  conditions  required  by  the  findings  in  the 
inquisition.  When  one  remembers  that  as  far 
back  as  8  <fc  9  Will.  3  any  member  of  the  public 
aggrieved  by  the  inclosure  of  a  road  under  an 
inquisition  taken  upon  a  writ  of  ad  quod  damnum 
had  an  appeal  to  quarter  sessions,  and  the  deter- 
mination of  such  appeal  was  final  and  conclusive, 
it  is  impossible  to  suppose  that  the  Crown  would 
override  the  rights  of  the  public  by  granting 
a  licence  which  did  not  give  to  the  public  the  pro- 
tection required  by  the  inquisition.  I  find,  there- 
lore,  that  a  licence  was  granted  by  the  King  in 
the  terms  and  subject  to  the  conditions  of  the 
inquisition.  A  point  was  raised  by  Mr.  Bobson  on 
behalf  of  the  defendant  with  which  it  will  be  con- 
venient to  deal  at  once.  He  contended  that  the 
case  was  similar  to  Reg.  v.  Barker  (ubi  sup.),  and 
that  the  old  road  set  out  as  a  highway  in  1774  or 
thereabouts  had  disappeared;  that  its  character 
had  been  so  completely  changed  that  it  had,  long 
before  any  question  arose  between  the  plaintiffs 
and  the  defendant,  ceased  to  be  the  road  which 
Mr.  Onslow,  his  heirs  and  assigns,  were  required 
to  repair,  and  had  become  something  entirely 
different.  It  is  true  that  at  some  date  later  than 
177%  probably  about  1821,  the  road  on  the  other 
side  of  the  river  towards  which  Ember-lane  led 
ceased  to  be  used  by  carts  or  carriages,  and  for 
many  years  past  there  has  been  no  access  to  or 
egress  from  Ember- lane  at  the  end  nearest  to  the 
river  except  for  foot-passengers.  Ember-lane 
itself,  however,  has  always  been  open  from  the 
other  end  to  the  use  of  the  public  for  cart  and 
carriage  traffic,  although,  no  deubt,  it  has  in 
fact  been  used  principally  by  foot-passengers.  It 
was  contended  by  Mr.  Robson,  on  behalf  of  the 
defendant,  that  it  had  oeased  to  be  a  highway  for 
carts  and  carriages,  but  in  my  judgment,  the  fact 
that  it  has  become  &  cul  de  sac  for  traffic  of  that 
character  has  not  taken  away  the  rights  of  the 
public  to  use  it  so  far  as  it  may  be  found  con- 
venient to  do  so  for  carts,  carriages,  and  horses : 
(see  Owyn  v.  Hardwicke,  ubi  sup. ;  Beg.  v.  Burney, 
ubi  sup.).  I  am  further  satisfied  that  there 
has  been  no  such  change  in  the  character  of  the 
road  as  to  make  it  so  different  from  the  road 
which  Mr.  Onslow  and  his  heirs  and  assigns  were 
required  to  keep  in  repair,  that  the  old  Ember- 
lane  can  be  said  to  have  disappeared.  I  find 
Mao  Cab.— Vol.  XX. 


therefore  that  Ember-lane  was  and  is  a  highway 
for  horses,  carts,  carriages,  and  foot-passengers, 
and  that  it  was  laid  out  and  thrown  open  to  the 
public  pursuant  to  the  inquisition  of  the  11th  Oct. 
1773,  and  a  licence  of  the  Crown,  which  allowed 
Mr.  Onslow  to  stop  up  the  old  road  on  condition 
that  he  and  his  heirs  and  assigns  should  keep  'he 
substituted  road  Ember- lane  in  repair.  About 
April  1900  it  was  reported  to  the  plaintiffs 
by  their  surveyor  (who  was  a  competent  surveyor 
within  the  meaning  of  sect.  25,  sub-sect.  2  oi 
the  Act  of  1894)  tn-it  Ember-lane  was  not  in 
proper  repair  so  as  to  be  fit  for  use  either  by  carls 
or  carriages  or  by  foot-passengers.  At  this  time 
the  defendant  Mr.  Marks  was  the  owner  and 
occupier,  and  as  such  was  an  assign  of  Mr.  George 
Onslow  of  part  of  his  lands  referred  to  in  the 
inquisition.  The  district  council  claimed  that  as 
such  assign  and  by  reason  of  his  tenure  and 
occupation  he  was  liable  to  repair  Ember-lane. 
Certain  correspondence  passe  1  in  April  1900 
between  the  district  council  and  the  defendant, 
and  by  a  letter  of  24th  April  the  council  required 
the  defendant  to  place  the  road  in  a  proper  state 
of  repair.  The  defendant,  however,  repudiated 
any  liability  to  repair,  and  the  plaintiffs  thereupon 
placed  the  road  in  proper  repair,  incurriug 
expenses  in  so  doing  which  amounted  to 
13/i.  10s.  5<2.,  the  amount  claimed  in  this  action. 
It  was  contended  on  behalf  of  the  defendant  that 
a  liability  to  repair  a  highway  rations  tenures  can 
exist  by  prescription  only,  and  therefore  that 
where  the  road  in  question  can  be  shown  to  have 
been  first  made  within  the  period  of  legal  memory 
there  can  be  no  such  liability ;  and  that  as  Ember- 
lane  did  not  exist  as  a  road  before  the  year  1773 
the  defendant  could  not  be  liable  to  repair  it 
ratione  tenuras.  It  is  true  that  in  case*  in  which 
the  claim  against  an  occupier  of  land,  that  he  is 
bound  to  repair  rations  tenuras,  is  founded  upon 
usage  or,  in  other  words,  on  evidence  of  acts  of 
repair,  such  usage  must  be  immemorial,  and  if  it 
can  be  shown  in  such  a  case  that  the  usage  com- 
menced at  some  time  since  the  reign  of  King 
Richard  1.,  the  attempt  to  establish  a  liability  to 
repair  rations  tenuras  fails.  In  other  words,  to 
prove  such  an  obligation  by  prescription  the 
usage  must  be  immemorial.  But,  as  was  pointed 
out  in  the  case  of  Mayor  of  Lyme  Regis  v. 
Henley  (ubi  sup.),  prescription  necessarily  implies 
some  legal  origin,  and  the  legal  origin  of  an 
obligation  to  repair  rations  tenuras  may  be  a  grant 
from  the  Crown.  If  it  can  be  proved  that  the 
King  granted  a  licence  to  the  owner  of  certain 
lands  to  stop  and  inclose  for  the  benefit  of  himself 
and  his  heirs  a  public  highway  passing  through 
such  lands,  imposing  at  the  same  time  a  condition 
that  the  owner  of  such  lands  should  make  a  new 
road  in  place  of  the  old  one,  and  that  he,  his  heirs, 
and  assigns  should  keep  such  new  road  in  repair, 
and  if  it  can  further  be  proved  that  the  grantee 
accepted  and  acted  upon  such  grant  by  stopping 
up  the  old  highway,  this  would,  in  my  judgment, 
be  sufficient  to  establish  an  obligation  ratione 
tenuras  to  repair  the  new  road  made  in  place  of 
the  old  road  so  stopped  up.  And  it  appears  to  me 
to  be  immaterial  whether  such  grant  was  made 
and  accepted  before  or  after  the  reign  of  King 
Richard  1.  For  these  propositions  the  case  which 
I  have  cited  of  Mayor  of  Lyme  Regis  v.  Henley 
{ubi  sup.)  appears  to  me  to  be  a  sufficient  authoriy. 
The  Stratford  Bridge  case   (2  M.  &  S.  520  n.) 
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affords  an  example  of  the  way  in    which  this 
kind  of  liability  might  arise  before  the  reign  of 
Richard  I.    It  may,  however,  be  suggested  that 
the  defendant  was  not  an  assign  of  Mr.  Onslow 
within  the  meaning  of  the  inquisition,    He  admits 
that  he  was  the  owner  and  occupier  of  Ember 
Court  from  29th  Sept  1899  to  24th  Oct  1900, 
and   that   Ember   Court   formed  part   of   the 
lands  formerly  belonging  to  George  Onslow,  and 
that  the  expenses  in  question  were  incurred  about 
Aug.  1900.    But  it  is  true  that  some  part  of  the 
lands  of  George  Onslow  referred  to  in  the  inquisi- 
tion never  belonged  to  the  defendant.    In  Beg. 
v.  Duchess  of  Buccleugh  (ubi  sup.)  it  was  held 
that  where  a  manor  was  held  subject  to  an  obliga- 
tion of  repairing  a  highway  and  the  manor  be- 
came afterwards  divided  amongst  several  persons, 
each  alienee  was  liable  to  the  whole  charge,  his 
remedy  being  by  contribution  from  the  others. 
In  the  present  case  there  was  a  licence  to  the 
owner  of   lands  to  stop  and  inclose  a  highway 
passing   through  such  lands   and  "to  hold   it, 
when  stopped  up,  to  him  and  his  heirs  for  ever," 
subject,  however,  to  the  condition  that  the  owner 
of  the  lands  should  make  another  road  through 
his  lands  in  place  of  the  old  road,  and  that  he, 
his  heirs  and  assigns,  should  for  ever  keep  the 
new  road  in  repair.    I  think   that  "  heirs  and 
assigns,"  within  the  meaning  of  the  inquisition, 
are  the  heirs  and  assigns  of  the  lands  through 
which  the  old  road  passed  and  through  which 
also  the  new  road  was  to  pass — that  is  to  say,  the 
lands  constituting  the  Ember  Court  Estate  of 
Mr.    Onslow.    In   my  judgment,    therefore,  the 
liability  to  repair  was  charged  upon  the  heirs 
and  assigns  of  that  estate.    Following  the  prin- 
ciple of  the  case  which  I  have  cited,  when  the 
estate  became  divided  among  several  persona,  each 
alienee  and  occupier  of  any  part  of  the  estate, 
and,  therefore,  the  defendant,  was  liable  to  the 
whole  charge.    It  was  further  suggested  that, 
even  if  there  was  an  obligation  upon  the  defen- 
dant to  repair,  it  was  not  an  obligation  rations 
tenurae,  because  such  an  obligation  is  enforceable 
against  an  occupier  only,  and  not  against  an 
owner  who  is  not  an  occupier,  and  therefore  an 
action  under  sect.  25,  Bub-sect  2  of  the  Act  of 
1894  would  not  lie,  and  that  the  only  remedy  was 
under  sect.  34  of  the  Highway  Aot  1862.    In  the 
first  place,  it  is  admitted  that  at  all  material 
times  the  defendant  was  occupier   as    well  as 
owner.    In  my  judgment,  a  grant  of  a  licence 
by  the  Crown  in  the  terms  of  the  inquisition  of 
1773  is  sufficient  to  create  an  obligation  ration* 
tenuras.     The  oases  already  cited  of  Mayor  of 
Lyme  Regie  v.  Henley  (ubi  $up.)  and  the  Stratford 
Bridge  case  (ubi  sup.)  appear  to  me  to  establish 
this.    The  rule  that  was  acted  upon  when  high- 
ways were  stopped  and  substituted  roads  made 
under  a  licence  granted  pursuant  to  an  inquisition 
upon  a  writ  of  ad  quod  damnum  was  to  leave  the 
burden  of  repair  as  far  as  possible  where  it  lay 
before:  (see  Ex  parte  Venner,  ubi  sup.\  Bex  v. 
Inhabitants  of  Flechnow,  1  Burr.  461;  and  see 
also  the  concluding  words  of  sect.  19  of  the  con- 
temporaneous statute  of  13  Geo.  3,  o.  78).  There 
is  the  strongest  ground  for  inferring  that  the 
reason  why  Mr.  Onslow  and  his  heirs  and  assigns 
were  required  to  repair  the  new  road  was  that  the 
old  road  which  was  stopped  up  was  one  which  the 
owner   of  Ember  Court   was    bound    to  repair 
ratione  tenuras.    A  similar  liability  was  imposed 


in  respect  of  the  new  road.  For  these  reasons  I 
think  that  the  plaintiffs  have  established  their 
case,  and,  as  there  is  no  dispute  as  to  the  amount, 
there  will  be  judgment  for  the  plaintiffs  for 
1372. 10e.  5d.  and  costs. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  Charles  Mylne 
Barker. 

Solicitors  for  the  defendant,  Michael  Abrahams. 
Bona,  and  Co. 


Monday,  Feb.  24,  1902. 
(Before  Lord  Alverstonb,  C.J.,  Dablikq  and 

Channell,  JJ.) 
Justices  op  Oldham  (apps.)  v.  Gee  (resp.).  (o) 
Licensing  —  Transfer  —  Condition    on    original 

grant— Licence  to  be  given    up  on  applicant 

leaving — Application  for  transfer — Discretion. 
A  licence  was  granted  by  justices  subject  to  the 

condition  that  it  should  be  given  up  upon  the 

original  holder  leaving  or  ceasing  to  carry  on 

business  upon  the  premises. 
Held,  that  this  condition  was  not  a  bar  to  the 

justices  granting  a  transfer  of  the  licence  upon 

the  original  holder  leaving  or  ceasing  to  carry 

on  business  on  the  premises. 
Case    stated   by  the  quarter  sessions    for  tbe 
Hundred  of  Salf ord. 

On  the  23rd  Aug.  1894  one  Samuel  Turner 
applied  at  the  general  annual  licensing  sessions 
for  the  borough  of  Oldham  for  a  certificate  or 
licence  to  sell  by  retail,  at  a  house  situate  at 
52,  Abbey  Hills-road,  in  the  borough,  beer  to  be 
consumed  off  the  premises,  in  pursuance  of  11 
Geo.  4  and  1  Will.  4,  o.  64,  and  the  statutes 
amending  the  same. 

When  Samuel  Turner  made  the  application  to 
the  justices  of  the  borough  sitting  in  such  licensing 
sessions,  he  proposed  that  such  certificate  or  licence 
should  be  granted  to  him  subject  to  the  condition : 
(1)  That  the  premises  in  respect  of  which  the  licence 
was  granted  should  be  closed  during  the  whole  of 
Sunday ;  and,  pending  the  application,  assented  to 
another  condition  which  was  suggested  by  the 
justices,  namely,  (2)  that  the  licence  should  be 
given  up  upon  his  leaving  or  ceasing  to  carry 
on  the  grocery  business  on  the  premises. 

Thereupon  the  justices  granted  the  licence 
to  Samuel  Turner  subject  to  the  conditions,  which 
were  duly  embodied  in  the  licence.  The  justices 
would  have  refused  the  application  if  the  appli- 
cant had  not  offered  to  submit  to  condition  No.  1 
and  assented  to  condition  No.  2. 

At  the  date  of  the  application  Samuel  Turner 
was  the  tenant  of  the  premises  under  a  lease 
granted  by  the  owner,  Mrs.  Jane  Kershaw,  for  a 
term  of  five  years  expiring  on  the  23rd  July  1899, 
and  carried  on  the  business  of  a  grocer  upon  the 

§  remises.  Upon  the  determination  of  the  lease 
amuel  Turner  became  a  tenant  from  year  to 
year  of  the  premises,  and  continued  to  carry  on 
his  grocery  business. 

The  certificate  or  licence  was  renewed  to  Samuel 
Turner  each  year  at  the  general  annual  licencing 
sessions  of  the  borough,  subject  to  the  conditions 
embodiod  in  the  licence,  and  remained  in  force 
until  the  24th  Dec.  1900. 

(•)  Eeported  by  W.  dk  B.  Hisbut,  Beq.,  BarrUter-»t4*w. 
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On  the  24th  Deo.  1900  the  respondent  Thomas 
Gee  applied  to  the  appellants  for  a  transfer  of  the 
licence  to  him  from  Samuel  Turner,  who  was 
about  to  give  tip  possession  of  the  premises  and 
to  cease  to  carry  thereon  the  business  of  a  grocer. 
The  respondent  was  willing,  if  the  transfer  was 
granted,  to  take  over  and  continue  to  carry  on 
upon  the  premises  the  business  of  a  grocer  as 
theretofore  carried  on  by  Samuel  Turner. 

Thereupon  the  appellants  refused  to  grant  the 
transfer  from  Samuel  Turner  to  the  respondent 
on  the  ground  that  the  transfer  was  contrary 
to  the  second  of  the  above  conditions  inasmuch 
as  Samuel  Turner  would,  in  the  event  of  the 
transfer  being  granted,  leave  the  premises  and 
cease  to  carry  on  the  grocery  business  upon  the 
same. 

It  was  contended  before  the  quarter  sessions  on 
behalf  of  the  appellants  that  they  sitting  as  a 
court  of  special  sessions  of  His  Majesty's  justices 
of  the  peace  for  the  purpose  of  granting  and 
transferring  licences  as  aforesaid  could  lawfully 
in  their  discretion  impose  the  above  conditions  on 
the  original  grant  of  the  licence  to  Samuel  Turner, 
and  could  lawfully  refuse  the  transfer  from 
Samuel  Turner  to  Thomas  Gee  on  the  ground  that 
such  transfer  was  in  contravention  of  the  second 
of  the  conditions. 

It  was  contended  on  behalf  of  the  respondent 
that  the  appellants  sitting  as  such  court  as  afore- 
said had  no  such  power  vested  in  them. 

The  Court  of  Quarter  Sessions  held  the  con- 
tention of  the  respondent  to  be  right,  and  reversed 
the  order  of  the  appellants  and  granted  the 
transfer. 

Acland  for  the  appellants. 

F.  H  Mellor  for  the  respondent. 

Lord  Alverstone,  O.J. — We  agree  with  Mr. 
Acland  that  the  real  question  for  our  decision,  or 
the  real  grounds  on  which  the  magistrates  acted 
in  the  statement  of  this  case,  are  not  very  clearly 
stated  in  the  special  case.  It  is  only  because 
stating  the  special  case  seems  to  me  to  be  only 
consistent  with  one  view  that  we  think  we  see 
our  way  to  decide  this  case.  It  seemB  to  us  that 
the  objection  must  have  been  taken  before  the 
licensing  justices,  not  that  they  could  take  this 
matter  of  the  previous  conditions  into  their  con- 
sideration amongst  other  circumstances,  but  it 
was  urged  that  they  had  no  power  to  grant  the 
transfer,  because  of  the  pre-existing  conditions. 
They  having  adopted  that  view,  there  being,  we 
are  told,  no  dispute  as  to  the  suitability  of  the 
applicant,  or  the  other  necessary  conditions  upon 
which  justices  exercise  their  discretion.  When  it 
came  to  a  matter  of  appeal  it  was  again  con- 
tended on  behalf  of  the  present  appellants 
that  the  pre-existing  condition  which  had  been 
imposed  some  four  or  five  years  before,  but 
renewed,  or  taken  to  have  been  renewed,  on  the 
occasion  of  every  renewal  of  the  licence,  prevented 
the  licensing  justices  from  having  power  to  grant 
this  transfer.  That  point  was  taken  as  going  to 
the  root  of  the  jurisdiction  of  the  justices.  We 
think  that,  although  it  was  a  circumstance  which 
could  be  taken  into  the  consideration  of  the 
justices,  it  was  not  an  objection  which  pre- 
vented the  justices  entertaining  the  application 
for  a  transfer  of  the  licence.  U  that  is  so,  the 
quarter  sessions  have  set  the  matter  right  by 
|       holding  that  it  was  not  a  bar  on  the  power  of 


the  licensing  justices  to  grant  the  transfer,  but 
only  a  circumstance  to  be  taken  into  considera- 
tion. In  my  opinion,  as  the  question  of  transfer 
must  be  dealt  with  judicially,  no  condition  of 
this  kind  would  bind  future  justices.  This  the 
quarter  sessions  considered  was  not  a  bar,  and 
they  granted  the  transfer  to  the  respondent. 
Therefore  we  think  that  this  appeal  should  be 
dismissed. 

Darling,  J. — I  am  of  the  same  opinion. 

Ohannbll,  J.-I  agree.      Appeal  dismUgedt 

Solicitors :  H.  Booth  and  Sons,  Oldham ;  B.  M. 
8ix$mitht  Oldham. 


Monday,  Feb.  24, 1902. 

(Before  Lord  Alvbbstone,  O.J.,  Dab  ling  and 

Channell,  JJ.) 
Churchwardens  of  St.  Stephen  (apps.)  v. 

Great    Northern     and     Gitt    Railway 

Oompant  (resps.).  (a) 

Bating  —  Distress  warrant  —  Objection  before 
justices  on  application  for— Jurisdiction  to  rate 
—Appeal. 

By  sect  69  of  the  Great  Northern  and  City  BaiU 
way  Act  1892  it  was  enacted :  "  The  company 
shall  in  respect  of  all  lands  and  buildings 
acquired  by  them  under  the  powers  of  this  Act 
be  liable  to  and  pay  all  the  consolidated  sewer 
and  other  rates  and  contributions  leviable  in 
respect  of  such  lands  and  buildings  as  if  the 
company  were  assessed  in  respect  of  such  lands 
and  buildings  in  the  valuation  list  in  force  for 
the  parish  or  place  within  which  such  lands  and 
buildings  are  situate  at  the  time  the  company 
acquire  such  lands  and  buildings,  whether  such 
lands  and  buildings  be  occupied  or  vacant,  and 
shall  continue  liable  to  and  pay  all  such  consoli- 
dated sewer  and  other  rates  and  contributions 
until  the  undertaking  shall  be  completed  and 
assessed  or  liable  to  be  assessed  to  the  before- 
mentioned  rates  and  contributions,  or  until  such 
of  the  said  lands  and  buildings  as  may  not  be 
required  for  the  purposes  of  the  undertaking 
shall  have  been  otherwise  duly  assessed  or  liabte 
to  be  assessed  and  become  liable  to  the  before- 
mentioned  rates  and  contributions." 

The  railway  company  acquired  certain  land  under 
this  Act  upon  whtch  buildings  formerly  existed 
but  had  been  pulled  down  before  the  railway 
company  had  acquired  any  interest  in  the  land. 

Held,  that  the  railway  company  were  not  liable  to 
be  rated  in  respect  of  these  buildings  under 
sect.  69. 

Held,  further,  that  as  the  objection  raised  by  the 
respondents  as  to  their  liability  went  to  the 
jurisdiction  to  rate,  that  objection  could  be 
entertained  by  the  justices  upon  an  application 
for  a  distress  warrant. 

Case  stated  by   two  justices   for   the   city  of 
London. 

On  the  20th  July  1901  complaint  was  made  on 
behalf  of  the  appellants,  the  churchwardens  and 
overseers  of  St.  Stephen,  Coleman-street,  that  the 
respondents,  being  duly  rated  and  assessed  in 
two  poor  rates,  amounting  to  45Z.  0s.  4d.t  had  not 
paid  and  refused  to  pay  the  same. 

(a)  Reported  by  W.  oi  B.  Hiebbbt,  Esq.,  Btrrlater+f-Law. 
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The  following  facts  were  proved  or  admitted 
before  them : — 

The  respondents  were  incorporated  under  the 
Great  Northern  and  City  Railway  Act  1892. 
Under  that  Act  and  the  Acts  incorporated  there- 
with the  company  were  authorised  to  acquire  lands 
for  the  purposes  of  the  works  thereby  authorised. 
The  respondents  on  the  1st  Jan.  1900  acquired 
certain  land  in  the  parish  of  St.  Stephen,  upon 
which  premises  consisting  of  a  shop,  offices,  and 
warehouse,  formerly  known  as  30,  Finsbnry-pave- 
ment,  had  existed,  but  they  did  not  take  actual 
physical  occupation  until  Oct.  1900.  The  shop, 
offices,  and  warehouse  were  pulled  down  about 
May  1899,  at  which  time  the  railway  company 
had  no  interest  therein. 

At  the  time  the  respondents  acquired  the  land 
in  Jan.  1900  no  business  of  any  kind  was  carried 
on  upon  it.    It  was  a  piece  of  vacant  land. 

In  the  valuation  list  in  force  in  Jan.  1900, 
being  the  quinquennial  valuation  list  made  in 
1895,  the  premises  were  assessed  at  2921.  rateable 
value. 

In  1899  a  supplemental  valuation  list  was  made 
for  the  parish  pursuant  to  the  Valuation  (Metro- 
polis) Act  1869,  by  which  this  property  was  nro- 
posed  to  be  taken  out  of  rating,  as  it  was  then 
vacant  land.  The  list  was  duly  confirmed  pur- 
suant to  the  said  Act  on  the  24th  Nov.  1899,  but 
did  not  come  into  operation  until  the  6th  April 
1900. 

Before  that  date— viz.,  on  the  4th  April  1900— 
a  provisional  list  continuing  the  property  in  the 
valuation  list  was  made  for  the  parish,  which  was 
confirmed  by  the  Assessment  Committee  of  the 
City  of  London  Union,  in  which  the  parish  is 
situate,  on  the  31st  Oct.  1900.  In  this  provisional 
list  premises  therein  described  as  No.  30,  Finsbury- 
pavement  were  inserted  at  the  rateable  value  at 
which  the  premises  formerly  known  as  No.  30, 
Fin8bury -pavement  were  assessed  and  rated  before 
the  shop,  offices,  and  warehouse  were  demolished 
—viz.,  292Z. 

A  poor  rate  was  duly  made  and  published  on 
the  8th  May  1900,  and  another  on  the  5th  Nov. 
1900.  The  rate-books  were  produced,  in  which 
the  respondents  were  rated  in  respect  of  premises 
described  as  "  shop,  offices,  and  warehouse,"  upon 
the  rateable  value  at  which  the  premises  described 
as  No.  30,  Finsbury-pavement  were  assessed  in 
the  said  provisional  list — viz.,  292Z. 

Payment  of  tbe  sums  claimed  under  the  said 
rates  was  duly  demanded,  but  the  amount  was  not 
paid.  At  the  dates  of  the  rates  respectively, 
the  undertaking  of  the  respondents  had  not  been 
completed  and  assessed  or  become  liable  to  be 
assessed  to  consolidated  sewer  and  other  rates,  nor 
had  such  of  the  lands  and  buildings  acquired  by 
the  respondents  as  were  not  required  for  the  pur- 
poses of  the  undertaking  been  otherwise  assessed 
or  become  liable  to  be  assessed  or  become  liable 
to  the  said  rates  and  contributions. 

On  behalf  of  the  respondents  it  was  contended : 
(a)  That  their  liability  (if  any)  im  respect  of  the 
said  property  was  enforceable  only  by  action  to 
recover  the  amounts  charged  by  the  said  rates, 
and  was  not  enforceable  before  justices,  and 
Fourth  City  Mutual  Building  Society  v.  Church- 
warden* and  Overseers  of  East  Ham,  (1892) 
1  Q.  B.  661),  Farmer  v.  London  and  North- 
Western  Railway  Company  (59  L.  T.  Rep.  542; 
20  Q.  B.  Div.  788),  and  sect.  69  of  the  Great 


Northern  and  City  Railway  Act  1892  were 
referred  to;  (6)  that  at  the  time  the  rates  in 
question  were  made  the  land  was  vacant  land,  and 
the  respondents  were  not  liable  to  be  assessed  in 
respect  of  it ;  (c)  that  the  respondents  were  only 
liable  to  be  rated  (if  at  all)  in  respect  of  the  land 
as  if  they  were  assessed  in  respect  of  it  in  the 
valuation  list  in  force  for  the  parish  at  the  time 
they  acquired  the  land. 

On  behalf  of  the  appellants  it  was  contended 
that  under  sect.  69  of  the  Great  Northern  and 
City  Railway  Act  1892  tbe  respondents  were 
rightly  rated  in  respect  of  the  property  in  ques- 
tion and  were  liable  to  pay  the  rates  whether  the 
lands  and  buildings  were  occupied  or  not,  and 
that,  as  the  respondents  had  not  appealed,  the 
justices  were  bound  to  enforce  the  payment. 

The  justices  overruled  the  contention  of  the 
respondents  that  the  amount  could  only  he 
recovered  by  action,  and  they  held  that  they  had 
jurisdiction  to  go  behind  the  rate-book  and 
inquire  into  the  validity  of  the  rate,  and  on  the 
ground  that  at  the  time  when  the  rate  was  made 
there  were  no  such  premises  in  existence  as  were 
described  in  the  rate-book,  and  had  not  been  when 
the  respondents  acquired  their  interest,  but  the 
property  was  then  only  vacant  land,  they  declined 
to  issue  a  distress  warrant. 

Ryde  for  the  appellants. — In  this  case  the 
clause  of  the  special  Aot  is  somewhat  like  sect  133 
of  the  Lands  Clauses  Consolidation  Act  1845. 
Th  ee  questions  arise — namely,  whether  the  pro- 
ceedings by  distress  warrant  were  right;  what 
is  the  construction  to  be  placed  upon  sect  $9 
of  the  Great  Northern  and  City  Railway  Act, 
and  whether  the  respondents  should  have  ap- 
pealed against  the  rate  to  quarter  sessions.  You 
can  take  objections  before  the  justices  upon  a 
summons  for  a  distress  warrant.  No  doubt 
under  the  Lands  Clauses  Consolidation  Act  there 
would  be  no  liability  to  pay  this  rate  and  these 
proceeding!  would  be  wrong,  but  although  the 
present  section  is  somewhat  like  the  section  in 
that  Act,  it  differs,  and  the  respondents  are  liable 
to  pay  this  rate.    He  referred  to 

Mayor  of  London  v.  8t.  Andrew,  EoVborn,  16  L.  T. 
Hep.  665 ;  L.  Bep.  2  C.  P.  574. 

In  the  lkrht  of  that  decision  and  of  the  Lands 
Clauses  Consolidation  Act,  it  is  clear  that  there 
is  a  liability  under  sect  69  of  the  present  Act 
Under  this  the  company  must  be  rated,  otherwise 
the  effect  of  the  section  is  nil.  As  to  the  liability 
to  pay  the  rates.  This  point  cannot  be  taken 
before  the  justices,  but  must  be  appealed  to 
quarter  sessions.    He  referred  to 

Marshall  v.  Pitman,  9  Bing.  595  ;2M.AS.  745. 

If  there  is  jurisdiction  to  rate,  then  you  cannot 
take  any  objection  on  the  application  for  a 
distress  warrant,  but  you  must  appeal.  He 
referred  to 

Reg.  v.  Justices  of  London,  80  L.  T.  Bep.  286; 
(1899)  1  Q  B.  532. 

Cunningham  Glen  for  the  respondents.— Tbe 
railway  company  could  show  before  the  justices 
that  the  premises  did  not  exist  Existence  or  no 
existence  is  a  matter  for  the  justices.  In  Fourik 
City  Mutual  Building  Society  v.  Overseers  of  East 
Ham,  (1892)  1  Q.  B.  661)  it  was  laid  down  that 
justices  sitting  to  hear  an  application  for  the 
issue  of  a  distress  warrant  for  the  nonpayment  of 
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poor  rates  are  not  necessarily  exercising  a  minis- 
terial duty,  bat  are  authorised  to  inquire  into 
the  validity  of  the  objections  taken  by  the  party 
summoned.  There  could  not  have  been  an  appeal 
here  against  the  provisional  list.  The  respon- 
dents are  not  rendered  liable  by  sect.  69  at  all. 
The  liability  contemplated  by  the  section  is  not  a 
liability  to  be  rated  or  assessed,  but  merely  a 
liability,  if  any,  to  pay,  and  an  action  should  be 
brought  and  not  proceedings  taken  before  the 
justices. 

Byde  in  reply. 

Lord  Alyerstone,  O.J. — In  this  case  we  have 
to  construe  a  most  obscurely  worded  section. 
There  is  this  additional  difficulty  to  my  mind, 
that  I  think  one  can  see  very  clearly  what 
the  persons  who  framed  the  section  wanted  to 
enact  and  were  driving  at ;  and  therefore  one  is 
rather  tempted  to  try  and  construe  words  which 
I  do  not  think  will  bear  that  construction.  They 
were  enacting  in  respect  of  other  rates  than  the 
poor  rate,  a  substitution  for  sect.  133  of  the  Lands 
Glauses  Consolidation  Act.  I  think  they  had  in 
their  minds  that  they  wished  the  railway  company 
to  pay  what  would  have  been  paid  if  they  had  not 
acquired  the  property.  But  when  you  come  to 
apply  these  words  to  the  actual  state  of  facts 
found,  in  my  opinion  the  language  is  not  sufficient 
to  enable  the  company  to  be  made  liable  in 
respect  of  this  particular  rate,  and  that  will  be 
found  to  be  important  when  we  deal  with  the 
question  of  the  right  to  raise  this  point  in  answer 
to  an  application  for  a  distress  warrant.  The 
words  are :  "  That  the  company  shall  in  respect 
of  all  lands  and  buildings  acquired  by  them  under 
the  power  of  this  Act  be  liable  to  and  pay  all 
the  consolidated  sewer  and  other  rates  and  con- 
tributions leviable  in  respect  of  such  lands  and 
buildings  as  if  the  company  were  assessed  in 
respect  of  such  lands  and  buildings  in  the  valua- 
tion list  in  force  for  the  parish  or  place  within 
which  such  lands  and  buildings  are  situate  at 
the  time  the  company  acquire  such  lands  and 
buildings,  whether  such  lands  and  buildings  be 
occupied  or  vacant/'  Now,  it  is  contended  by  Mr. 
Byde  that,  because  in  the  valuation  list  for  the 
year  1895  these  buildings  when  they  existed  stood 
at  2922.,  it  must  be  taken  that  the  company  must 
be  liable  not  only  to  be  assessed,  but  to  be  rated 
in  respect  of  that  land  because  they  had  taken 
the  land  on  which  the  buildings  had  stood.  In 
my  opinion  the  section,  if  that  was  the  intention 
of  it,  does  not  carry  it  out.  I  think  that  argu- 
ment overlooks  the  cardinal  fact  that  prior  to  the 
time  of  the  land  and  buildings  being  taken  the 
buildings  had  ceased  to  exist,  and  it  is  not  denied 
by  Mr.  Byde,  who  has  argued  the  case  perfectly 
fairly,  that  in  the  hands  of  the  then  owners,  the 
company,  they  were  entitled,  either  by  means  of 
the  overseer  doing  his  duty*  or  by  means  of  an 
appeal  against  the  supplemental  list,  to  have 
said :  "  There  is  no  rate  leviable  in  respect  of  this 
property  now,  because  the  building  is  pulled 
down,  and  therefore  the  land  is  not  liable ;  it  is 
vacant  land,  and  we  have  no  buildings  upon  it." 
Applying  this  section  to  that  state  of  things,  it 
seems  to  me  that  further  words  would  be  required 
than  those  which  are  in  this  section.  It  seems 
tome  that  the  words  required  are:  "The  com- 
pany shall  be  liable  to  be  assessed  and  to  be 
rated  at  the   amount  at  which  this  land   and 


building  stood  in  the  last  valuation  list,  even 
although  it  had  been  puUed  down  before  the 
company  took  possession " ;  and  I  must  6ay  I 
think,  inasmuch  as  the  primary  object  of  the 
Legislature  was  to  substitute  provisions  for 
making  good,  you  would  not  expect  to  find  the 
company  made  liable  to  pay  more  than  the 
persona  from  whom  they  bought  the  property 
paid.  Mr.  Byde  says  that  difficulty  is  met  by 
the  words  "whether  such  lands  and  buildings 
be  occupied  or  vacant."  I  cannot  think  that 
those  words  were  intended  to  apply  to  the 
state  of  things  we  are  now  considering,  ths 
governing  words  being  "  rates  leviable  in  respect 
of  such  lands  and  buildings."  The  word* 
"  whether  such  lands  and  buildings  be  occupied  o  • 
vacant "  are  necessary  to  apply  to  the  interim 
state  of  things  when  the  company  pull  down  the 
buildings  and  may  leave  tbe  land  vacant  for  c 
considerable  time.  Those  words  are  wanted,  it 
seems  to  me,  in  order  to  show  that,  though  the 
company  have  no  beneficial  occupation  out  of  the 
land,  if  they  have  taken  possession  of  the  land 
and  buildings  they  are  to  be  liable  to  be  rated  in 
respect  of  the  same  rateable  value  as  the  parish 
could  have  enforced  and  exacted  from  the  owners 
from  whom  they  bought.  I  think  it  is  not 
established  on  the  facte  here  that  there  was  a 
rate  or  contribution  leviable  in  respect  of  these 
lands  at  the  time  the  company  was  assessed  to 
the  extent  of  2922.  or  any  sum.  In  order  to  m*et 
that  difficulty,  Mr.  Byde's  next  point  is  that  this 
ought  not  to  be  raised  by  way  of  an  answer  to 
an  application  for  a  distress  warrant,  which  was 
only  a  ground  for  appeal  as  I  understand  it. 
The  principle  has  been  stated  more  than  once  by 
my  brother  Channell.  If  the  objection  raised  in 
answer  to  the  application  for  a  distress  warrant 
is,  "  Tou  have  no  jurisdiction  to  make  us  liable  in 
respect  of  this  rate  at  all,"  that  is  an  objection 
which  can  be  taken,  but  if,  on  the  other  hand,  it 
is,  "  You  ought  not  to  have  assessed  us  in  respect 
of  this  property  at  this  amount,"  or  on  some 
other  ground  which  is  a  ground  for  an  appeal, 
that  cannot  be  taken.  In  this  case  this  rate 
is  for  shops,  offices,  and  a  warehouse  at 
30,  Finsbury-pavement"  which  were  in  the  occu- 
pation of  the  Great  Northern  and  City  Railway 
Company.  There  were  no  shops,  offices,  or  ware- 
houses in  their  general  occupation.  What  can 
be  said  is  that  there  once  had  been  theie 
shops  and  offices,  and  that  they  levied  rates  in 
respect  of  the  assessment.  If  the  rate  had 
purported  to  be,  on  the  face  of  it,  a  rate  in 
respect  of  making  good  a  deficiency,  I  think  it 
would  have  been  a  difficult  poirlt  as  to  whether  or 
not  it  could  be  raised  in  answer  to  an  application 
for  a  distress  warrant,  but  I  think  this  was  an 
objection  which  went  to  the  jurisdiction  of  the 
rating  of  the  Great  Northern  and  City  Bailway 
Company  for  the  shop,  offices,  and  warehouse 
that  they  did  not  exist  at  the  time  of  the  rate, 
and  that  they  did  not  exist  at  the  time  when 
they  acquired  the  property,  although  there  was  a 
pre-existing  state  of  tilings  in  respect  of  which 
they  could  not  be  properly  assessed.  With  regard 
to  the  contention  which  Mr.  Glen  raises — namely, 
that  the  company  could  be  rated  or  could  be 
assessed — I  should  have  thought  it  was  right,  and 
that,  having  regard  to  the  words  of  the  section, 
the  company  could  not  be  sued  by  means  of  an 
action,  but  I  do  not  wish  to  express  a  final  opinion 
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about  that,  because  I  think  there  are  difficulties 
with  regard  to  it.  For  the  reasons  I  have  given 
I  think  on  this  section  the  appellants  have  failed 
to  make  the  company  liable  on  the  hypothetical 
theory  that  they  are  still  occupying  houses  which 
were  in  fact  pulled  down  some  months  before 
they  acquired  the  property.  The  appeal  will 
therefore  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion.    The 
liability  of   the  railway  company  depends  upon 
the  effect  to  be  given  to  sect.  69  ox  the  Great 
Northern  and  City  Railway  Act  1892,  and  there 
ifl  no  doubt  that  the  payment  of  this  rate,  which 
it  was  said  the  company  was  liable  to  pay,  might 
have  been  escaped  from  by  the  people  from  whom 
the  company  bought  that  land,  because  the  build- 
ings upon  that  land  had  been  pulled  down,  and 
those  who  were  the  owners  before  the  company 
bought  could  have  escaped  payment  of  the  rate, 
and  could  have  escaped  it  very  justly  and  properly, 
for  the  simple  reason  that  it  is  not  fair  to  make 
people  pay  rates    upon    buildings    which    have 
ceased  to  exist.    Now,  the  company  acquired  the 
land,  and  the  section  which  makes  them  liable 
says:   [Reads  it]    Now,  it  seems   to  me  that 
they  are  not  liable  in  respect  of  this,  because 
they  never  did  acquire  the  buildings  at  all.    The 
buildings  had  been  pulled  down  before  they  had 
acquired  the  land.     They  did  not  acquire  land  and 
buildings.    They  acquired  land  and  no  buildings. 
If  it  is  said  that  they  are  to  be  made  liable  on 
the  valuation  list  in  force,  when  is  it  to  be  in 
force  P    It  is  put  in  force  at  the  time  the  company 
acquired  such  lands  and  buildings.    No  such  list 
ever  was  in  force,  because  there  was  no  time  when 
they  acquired  lands  and  buildings,  since  they 
never  acquired  buildings  at  all.    It  is  perfectly 
obvious  I  may  say  in  passing,  that  to  hold  other- 
wise than  what  we  are  going  to  hold  would  be  to 
do  the  company  a  manifest  and  gross  injustice, 
because  it  would  be  to  make  them  pay  on  what 
other  people  would  not  have  had  to  pay  on.    It 
would  be  to  make  them  pay  on  the  value  of  build- 
ings which  they  never  had  got.      It  is  said  that 
this  necessarily  follows  from  the  section,  which  I 
will  not  read,  and,  to  show  that  it  follows,  these 
words  are  relied  upon :  "  Whether  such  lands  and 
buildings  be  occupied  or  vacant."    Now,  it  seems 
to  me  that  the   expression  liable  for  buildings, 
whether  occupied  or  vacant,  does  not  apply,  for 
thai,  were  no  buildings  at  all,  either  occupied  or 
vacant,  and  the  expression  "  occupied  or  vacant " 
is  not  confined  to  the  land  at  all,  but  it  is  applied 
to  the  land  and  buildings.    If  it  had  been  applied 
to  the  land  alone,  I  think  it   would   have  been 
possible  to  say  that   shows  that  Parliament  in 
1892   was  bent    upon  doing  a    gross    injustice, 
and  used  language  applicable  to  it.    But,  short 
of    words    from   which    one    could    not   escape, 
I  should  not  feel   inclined   to  hold   any    such 
thing. 

Channell,  J. — I  think  this  appeal  must  fail 
and  substantially  upon  the  ground  upon  which 
the  justices  appear  to  have  decided — namely,  that 
at  the  time  the  rate  was  made  there  were  no  such 
premises  in  existence  as  those  described  in  the 
rate-book,  and  that  at  the  time  when  the  Great 
Northern  and  City  Railway  Company  acquired 
their  interest  it  was  only  vacant  land.  Now,  the 
section  undoubtedly  was  intended  to  make  up  to 
the  local  authority  a  deficiency  in  the  consolidated 


sewer  and  other  rates  which  might  be  occasioned 
by  the  act  of  the  company.    So  far  as  the  poor 
rate  was  concerned,  that  was  provided  for  in  the 
Lands  Glauses  Consolidation  Act,  and  the  Lands 
Clauses  Consolidation  Act  was  incorporated  with 
this  Act.  The  main  object  of  this  section,  I  cannot 
help  thinking,  was  to  include  the  other  rates.  It 
may  or  it  may  not  have  been  intended  to  alter  the 
machinery  by  which  the  local  authorities  were  to 
get  their  deficiency  in  respect  of  the  poor  rate; 
but  the  difficulty  is  that,  when  one  comes  to  look 
at  the  section,  it  is  absolutely  impossible  to  under- 
stand the  machinery  by  which  it  was  intended 
that  the  local  authorities  should  get  their  defi- 
ciency, or  this  additional  rate,  or  to  understand 
what  it  was  that  they  were  to  do.    I  myeelf  feel 
quite  unable  to  understand  the  section.    I  think 
it  arises  very  possibly  from  the  clause  being  hur- 
riedly drafted ;  I  do  not  know.  But  it  arises  from 
the  fact  that  the  draftsman,  whose  language  of 
course  it  is,  although  adopted  by  the  Legislature, 
certainly  did  not  understand  clearly  the  machinery 
of  rating — namely,  what  the  effect  of  putting  a 
name  in  the  valuation  list  was,  or  what  the  effect 
of  property  being  vacant,  and  so  on,  was.    It 
in  quite  clear  he  did    not  understand  it,  or  it 
was     impossible    that    the    words    could    have 
been   used    that  are   used   here,  and  inasmuch 
as    the  local  authorities,  in  order  to  get  this 
money,  have  got  to  show  us  what  the  meaning  is. 
If  we  cannot  understand  it  we  can  only  say  they 
fail.      But,   apart  from    technical  grounds  and 
the  difficulty   of  understanding   the  machinery, 
there  is  a  point  of  substance.     There  is  not  a 
word  in   that  section  to  indicate  anything  more 
than  an  intention  to  make   the  company  liable 
for  a  loss  arising  from  their  own  act.    What  was 
contemplated  no  doubt  was  that  the  company 
coming  will  pull  down  the  buildings,  will  leave  the 
land  vacant  for  a  considerable  time,  and  will  in 
consequence  oauB-)  loss.    But  there  is  not  a  word 
here  indicating  any  intention  that  the  company 
shall  pay  anything  more   than  the  rates  which 
would    have    been     paid    if     everything     had 
remained  exactly  as  it  was  at  the  "time  when  they 
acquired   their    interest.      At    the   time  they 
acquired  their  interest,  if  things  had  remained 
exactly  as  they  were,  there  would  have  been  none 
of  these  rates  leviable,  and  consequently  it  seems 
to  me  that  in  point  of   substance  it  cannot  he 
made  out  on  this   section  that   the   company 
have    got    to    pay   anything    more    than   the 
former  owners   would    nave   paid    if   the   state 
of  things  had  continued  exactly  as  it  was  on  the 
date  in  Jan.  1900  when  the  company  acquired  the 
property.    That  is  all  I  have  to  say  on  that  point 
of  substance,  but,  as  far  as  construing  theteotion 
is  concerned,  I  am  quite  sure  I  do  not  understand 
it,  and  I  cannot  give  any  judgment  on  that  ground, 
except  to  say  that  anybody  who  has  to  show  the 
court  the  meaning  of  this  section  in  my  opinion 
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Monday,  Feb.  24, 1902. 

(Before  Lord  Alverstonb,  C.J.,  Dabling  and 
Channell,  JJ.) 

Stoubbeidgb  Main  Dbainage  Boabd  (apps.) 
v.  Seikdon  Union  (reaps.),  (a) 

Rating — Sewage  farm — Lease  to  tenant — Sewage 
works  on  farm — Occupation  by  sewerage  board. 

The  S.  M.  D.  Board  acquired  a  sewage  farm,  and 
laid  down  thereon  certain  carriers  and  other 
sewage  works  and  plant 

They  leased  the  farm  to  one  C,  reserving  the  right 
of  entry  thereon  for  the  purpose  of  constructing, 
maintaining,  altering,  and  repairing  the  woi  is 
as  might  be  requisite  for  using  the  farm  as  a 
sewage  farm. 

C.  was  to  irrigate  by  means  of  the  works  on  the 
farm,  and  was  to  keep  the  pipes  and  carriers 
properly  flushed  and  cleaned. 

The  board  kept  the  works  in  repair,  and  from 
time  to  time  their  surveyor  and  agents  went  on 
the  land  to  see  that  the  sewage  was  properly  dis- 
tributed and  treated,  and  to  do  repairs. 

Held,  that  the  board  were  rightly  held  not  to  be  in 
occupation  of  these  carriers  and  other  sewage 
works  and  plant,  and  so  not  legally  rateable  in 
respect  thereof. 

Case  stated  by  quarter  sessions. 

The  appellants  are  a  sewerage  board  duly  consti- 
tuted for  the  purpose  of  dealing  with  sewage  from 
the  urban  district  of  Stourbridge. 

For  the  purpose  of  carrying  out  the  duties 
imposed  on  them  they  acquired  a  farm,  and  laid 
down  upon  the  farm  certain  sewage  works  and 
plant,  consisting  of  a  ralve-house,  carriers,  distri- 
buting chambers,  effluent  drain,  and  other  acces- 
sories, all  of  which  were  necessary  for  the  purpose 
of  enabling  them  to  carry  out  their  statutory 
duties  by  dealing  with  the  sewage  in  their 
district. 

The  hereditaments  which  formed  the  subject  of 
the  rate  were  (a)  a  rising  main  to  the  valve-house 
on  the  farm,  and  the  valve- house,  and  (6)  the 
carriers  and  other  sewage  works  and  plant. 

The  appellants  were  rated  by  a  poor  rate  made 
the  29th  Oct.  1900  in  respect  of  both  these  here- 
ditaments, and  upon  appeal  to  quarter  sessions  it 
was  held  that  they  were  legally  rateable  in  respect 
of  (a),  and  no  appeal  was  brought  therefrom,  but 
m  respect  of  (o)  the  quarter  sessions  held  that  the 
appellants  were  not  legally  rateable,  and  they 
allowed  the  appeal  and  reduced  the  rate. 

By  a  lease  dated  the  9th  Dec.  1897  the  appel- 
lants let  the  farm  to  one  Chatham,  and  under 
its  provisions  all  the  farm  lands  were  demised, 
together  with  the  appurtenances,  but  the  right  of 
entry  was  reserved  to  the  board  and  their  agents 
to  construct,  maintain,  alter,  or  repair  the  main 
outfall  chambers  or  outfall  sewers,  the  rising 
main,  valves,  Bluice  chambers,  sewers,  drains, 
carriers,  and  other  works  as  might  be  requisite 
for  the  purpose  of  the  user  by  the  board  of  the 
farm  as  a  sewage  irrigation  farm  ;  and  the  board 
were  to  have  full  and  sole  possession  and  control 
of  the  main  outfall  valve  chambers  and  the  valves 
and  fittings  therein,  and  the  rising  main  or  out- 
fall sewer. 

It  was  further  provided  that  Chatham  should 
during  his  tenancy  keep  the  lands  well  cultivated 
as  a  sewage  irrigation  farm,  and  that  he  should 
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properly  irrigate  to  the  satisfaction  of  the  board 
surveyor  every  part  of  the  farm  with  sewage,  so 
far  as  he  could,  by  a  proper  uee  of  the  sluices, 
pipes,  carriers,  and  other  works,  and  he  was,  so 
far  as  he  was  able,  by  a  reasonable  and  proper 
use  of  the  sluices,  pipes,  carriers,  and  other 
works  to  receive,  pass,  and  distribute  on  the 
lands  all  the  sewage  pumped  by  the  board,  and 
he  was,  at  his  own  cost,  to  keep  the  sluice 
chambers,  pipes,  carriers,  and  catch-pipes  to  all 
the  effluent  pipes  and  drains  freed  from  deposit 
or  sediment,  and  to  keep  the  pipes  and  carriers 
properly  flushed  and  cleansed. 

By  further  provisions  in  the  lease  the  board 
were  to  keep  the  outsides  and  insides  of  the 
valve  chambers  and  carriers  in  substantial  repair, 
and  to  cause  the  sewage  to  be  pumped  up  into 
the  outfall  chambers. 

a  the  rate  appealed  against  Chatham  was 
by  the  respondents  in  respect  of  the  farm, 
apart  from  the  Hereditaments  referred  to  above 
as  (6). 

The  valves  in  the  valve-house  worked  auto- 
matically and  regulated  the  flow  of  sewage  upon 
the  farm.  The  key  of  the  valve-hou6e  was  kept 
by  Chatham  as  a  convenient  depository  for  the 
same,  and  the  various  officials  of  the  appellants 
obtained  access  to  the  valve- house  when  they 
required  to  enter  to  inspect  or  do  necessary  works 
to  the  apparatus  in  the  valve-house.  It  was  not 
necessary  for  Chatham  to  enter  the  valve-house 
for  the  purposes  of  the  farm  or  to  carry  out  the 
covenants  of  the  lease. 

From  the  valve-house  the  sewage  flowed  through 
the  various  distributing  carriers  upon  the  farm, 
and  Chatham,  by  means  of  sluices  and  other 
proper  apparatus  connecting  with  the  distributing 
chambers,  could  and  did,  subject  to  the  provisions 
of  the  lease,  but  otherwise  without  interference 
from  or  control  by  the  appellants,  turn  the 
sewage  upon  and  to  such  parts  of  the  farm  as  he 
required  it,  and  could  with  the  appellants'  consent 
sell  it. 

The  provisions  of  the  lease  were  generally 
carried  out  in  practice  between  the  appellants  and 
their  tenant  Chatham. 

The  surveyor  and  other  officials  of  the  appel- 
lants went  upon  the  farm  from  time  to  time  to 
see  that  the  sewage  was  properly  distributed  and 
treated  upon  the  farm  and  that  the  works  were  in 
order,  and  for  the  purpose  of  doing  the  necessary 
repairs  thereto. 

The  appellants  from  time  to  time,  as  they  were 
required  for  the  purpose  of  efficiently  dealing 
with  the  sewage,  made  alterations  and  extensions 
in  the  works. 

Upon  the  facts  aforesaid  the  appellants  con- 
tended that  they  had  not  such  occupation  of  the 
sewage  works  and  plant  as  to  be  rateable  in 
respect  thereof,  but  that  Chatham  was  the  occu- 
pier of  such  sewage  works  and  plant,  and  was  the 
person  to  be  rated  in  respect  thereof. 

The  respondents,  on  the  other  hand,  contended 
that  Chatham  was  in  occupation  only  of  the  farm 
as  an  agricultural  tenant ;  that  the  sewage  works 
and  plant  were  a  distinct  hereditament  created 
by  the  appellants  to  enable  them  to  carry  out 
their  statutory  duties,  and  that  in  law  they  could 
not  part  with  the  possession,  control,  or  occupa- 
tion of  such  works  and  plant ;  and  that  if  such 
works  were  in  the  physical  possession,  control,  or 
occupation  of  Chatham,  he  was  a  mere  agent  of 
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the  appellants,  who  had  and  have  the  legal  pos- 
session, control,  and  occupation  of  the  works ; 
and,  further,  that,  on  the  true  construction  of  the 
lease  and  the  facts  aforesaid,  the  appellants  were 
such  occupiers  of  the  works,  as  distinct  from  the 
farm,  as  to  be  rateable. 

The  Court  of  Quarter  Sessions  held  that  the 
appellants  were  not  rateable  in  respect  of  the 
carriers  and  other  sewage  works  and  plant,  and 
accordingly  reduced  the  rate  and  allowed  the 
appeal  as  above  stated. 

Disturnal  (Hugo  Young,  K.C.  with  him)  for 
the  union. — The  point  raised  here  is  whether  or 
not  the  drainage  board  are  in  occupation  of  the 
carriers  and  other  sewage  works  and  plant,  and 
are  therefore  rateable  in  respect  of  them.  It  is 
said  that  the  tenant  under  the  terms  of  the  lease 
is  in  occupation  and  liable  to  be  rated.  There  is 
nothing  in  the  parcels  of  the  lease  which  shows  a 
demise  of  the  works,  carriers,  and  plant  to  such 
tenant.  The  covenant  by  the  tenant  to  irrigate  and 
for  that  purpose  to  use  the  carriers  cannot  make 
him  the  occupier  thereof.  The  board,  the  landlords, 
can  enter  upon  the  land  and  alter  and  repair  the 
carriers,  Ac.  They  have  the  control.  The  cove- 
nant to  keep  the  sluices,  drains,  &c.,  clean  is  the 
only  one  which  imposes  any  duty  on  the  tenant, 
and  that  cannot  make  him  the  occupier.  [Lord 
Alverstone,  C.  J.— The  whole  question  is,  Who 
is  the  occupier  P]  That  is  so.  Who  has  exclusive 
occupation  of  these  works  and  plant  p  The  board 
keep  the  right  of  entry  and  the  right  of  going  on 
the  land  and  altering  the  works,  carriers,  and 
chambers,  and,  in  order  to  escape  liability,  they 
must  show  that  the  tenant  has  exclusive  occupa- 
tion. Under  sects.  27  and  29  of  the  Public  Health 
Act  1875  the  board  have  the  right  to  make  the 
lease.  A  distinction  is  there  drawn  between  the 
land  and  the  works  on  the  land,  and,  although 
they  have  the  right  to  lease  and  so  part  with  the 
land,  when  they  have  spent  money  on  the  works 
there  is  no  statutory  authority  which  allows  them 
to  part  with  the  appliances  they  have  put  up. 
[Lord  Alverstone,  O.J. — Do  they  not  become 
land  for  this  purpose P]  No;  they  are  distinct 
hereditaments.  [Lord  Alverstone,  O.J. — The 
question  seems  to  arise  whether  or  not  the 
drainage  board  have  cut  off  their  occupation, 
under  this  lease,  at  the  distributing  house.]  If 
the  lease  was  ultra  vires  and  beyond  the  statutory 
powers  of  the  board,  the  tenant  would  become 
the  agent  of  the  board  and  they  would  be  liable 
as  occupiers.  If,  however,  they  have  power  to 
make  this  lease,  it  is  clear  from  its  terms  that, 
although  the  tenant  has  control  of  the  land,  a 
distinction  is  drawn  between  this  land  and  these 
appliances,  and  the  tenant  is  not  in  the  exclu- 
sive occupation  or  control  of  the  latter.  In 
Mayor  of  Southport  v.  Ormskirk  Union  (69  L.  T. 
Rep.  852 ;  (1894)  1  Q.  B.  196)  the  local  board  had 
to  lay  and  keep  in  repair  all  gas  mains,  but  the 
corporation  of  Southport  were  empowered  to  use 
thebe  mains,  and  it  was  held  by  the  Court  of 
Appeal,  affirming  the  Divisional  Court,  (1893) 
2  Q,  B.  468),  that  the  corporation  had  only  the 
right  to  the  use  of  the  mains  for  the  sole  purpose 
of  the  supply  of  gas,  and  had  no  exclusive 
occupation  of  the  mains  so  as  to  render  them 
liable  to  be  rated  in  respect  of  them.  [Lord 
Alverstone,  C.J.— Cave,  J.  in  the  Divisional 
Court  laid  down  the  test  to  be  applied  as  follows : 


"  Ownership  and  occupation  are  names  given  to 
certain  bundles  of  rights.  A  man  who  is  both 
owner  and  occupier  possesses,  roughly  speaking, 
all  the  rights  which  attach  to  the  portion  of  the 
land  that  he  owns  and  occupies.  When  he  lets 
off  this  land,  he  divests  himself  of  some  of  those 
rights  and  retains  others.  When  he  grants  a 
right  of  way  or  other  easement  over  the  land,  he 
again  divests  himself  of  certain  rights  and  retains 
others.  When  does  he  divest  himself  of  the 
occupation  and  when  does  he  retain  it  P  If  the 
cases  are  examined,  I  think  they  will  be  found  to 
proceed  upon  this  principle — that  so  long  as  a 
man  who  is  both  owner  and  occupier  grants  away 
certain  limited  rights  only,  reserving  to  himself 
all  the  rights  except  those  which  he  so  grants 
away,  he  retains  the  occupation  and  the  grantee 
merely  gets  the  limited  rights ;  where,  on  the 
other  hand,  he  grants  away  his  rights  generally 
(although,  of  course,  only  for  a  limited  time,  as 
must  be  the  case  in  every  tenancy),  then,  although 
he  may  reserve  certain  rights  to  himself,  he 
ceases  to  be  occupier,  and  the  person  to  whom 
the  general  grant  is  made  becomes  the  occupier 
in  his  place."  Do  you  come  within  that  test  ?] 
Tes.  I  say  that  here  the  owners,  the  drainage 
board,  have  only  granted  limited  rights,  and  they 
are  still  the  occupiers.  In  Beg.  v.  St  Mary 
Abbots,  Kensington  (12  A.  &  E.  824),  a  company 
had  power  to  purchase  land  for  a  cemetery,  to 
make  vaults,  &o.,  in  it,  and  to  sell  in  perpetuity  or 
for  a  term  the  exclusive  right  of  burial  They 
were  bound  to  keep  the  whole  of  the  cemetery  in 
repair,  and  they  were  held  to  be  liable  to  be  rated 
as  occupiers  of  the  whole  cemetery  although  they 
had  sold  the  exclusive  right  of  burial  in  the 
vaults,  &c.,  and,  having  delivered  the  keys  to 
the  purchasers,  had  ceased  to  exercise  any 
act  of  ownership.  That  case  was  followed  in 
Beg.  v.  Abney  Park  Cemetery  Company  (29 
L.  T.  Rep.  174  ;  L.  Eep.  8  Q.  B.  515).  He  also 
referred  to 

London  and  North-Western  Railway  Company  v. 
Buckmaster,  33  L.  T.  Rep.  329 ;  L.  Rep.  10  Q.  B. 
70,444. 

Although  in  this  case  limited  rights  passed  to  the 
tenant,  that  does  not  make  him  occupier.  The 
drainage  board  are  the  occupiers,  and  therefore 
liable  to  be  rated. 

Hon.  A.  Lyttelton,  K.O.  (Stamford  Hutton  with 
him),  for  the  board,  were  not  called  upon  to  argue. 

Lord  Alverstone,  0. J.  —  This  case  was 
extremely  well  argued,  and  I  am  sure  the  appel- 
lants have  in  no  way  suffered  from  the  absence 
of  Mr.  Young.  Mr.  Disturnal  has  argued  it 
extremely  well.  Now,  the  real  question  is  one 
of  fact  that  has  often  been  discussed  before.  It 
is  difficult  and  impossible  to  say  that  any  one 
case  lays  down  a  hard-and-fast  rule  as  to  what 
is  or  is  not  "  occupation,"  though  of  course  there 
are  many  cases  that  lay  down  or  point  out  circum- 
stances which  are  of  great  weight  when  yon  come 
to  consider  the  particular  case.  In  this  case 
a  sewage  authority  under  its  statutory  powers 
possesses  and  has  constructed,  or  has  been  in 
occupation  of — for  this  purpose  it  is  not  very 
material  now — a  main  drain  and  a  valve-house  in 
respect  of  which  the  sessions  have  found  they  are 
rateable.  From  that  point  there  is  an  heredita- 
ment in  respect  of  which  this  question,  not  without 
difficulty,  arises.     There  is  an  ordinary  sewage 
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farm  for  receiving  sewage,  and  with  appliances 
that  are  perfectly  well  known.  Over  that  sewage 
farm  there  are  a  number  of  carriers  used  in  a 
great  many  places,  and  there  are  these  valve 
chambers,  sometimes  called  catch-pits,  by  which 
there  is  a  means  of  diverting  the  sewage  oter 

Srtioular  areas  of  the  land.  The  farm  is  let  to  a 
r.  Chatham,  who  pays  a  rent.  We  have  nothing 
in  the  world  to  do  with  that  question,  although 
there  was  an  ingenious  point  raised  by  Mr. 
Di8turnal  as  to  the  difficulties  that  might  arise, 
hot  that  is  really  only  a  question  of  quantum.  It 
has  been  always  a  question  whether  a  particular 
land  was  sufficiently  rated,  having  regard  to  the 
facility  the  tenant  has  got  for  this  or  that  sort 
of  work.  It  is  said  under  these  circumstances 
that  the  drainage  board  are  not  the  occupiers 
of  these  carriers,  and  that  they  were  in  Mr. 
Chatham's  occupation.  Now,  the  fact  upon 
which  Mr.  Disturnal  relies  is  the  fact  that 
there  is  a  right  to  alter  the  carriers,  and  he  says 
the  only  right  Chatham  has  is  an  obligation  to 
keep  the  carriers  clean,  and  a  right  to  turn  the 
sewage  out  at  various  parts  of  the  farm.  That 
raises  just  the  state  of  circumstances  which  was 
a  question  of  fact  for  the  tribunal ;  whether, 
looking  at  the  nature  and  character  of  the  struc- 
ture, the  way  it  is  held,  the  way  it  is  demised, 
and  the  rights  that  are  reserved,  they  find  as  a 
matter  of  fact  it  was  in  the  occupation  of  the 
one  person  or  the  other,  or  rather,  to  state  it 
more  accurately,  that  it  was  not  so  much  in  the 
occupation  of  the  drainage  board  as  to  bring  them 
within  the  case  when  it  was  held  they  were  to  be 
occupiers.  I  think  it  is  a  case  where  I  should 
have  come  to  the  same  conclusion  as  the  sessions. 
It  seems  to  me  impossible  for  us  to  say,  on  the 
facte  before  us,  that  the  sessions  were  bound  to 
hold  the  drainage  board  were  occupiers,  and  they 
must  be  liable  in  respect  of  that  part  of  the 
hereditament ;  therefore  I  think  this  appeal  must 
be  dismissed  with  costs. 
Darling  and  Chaknbll,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors  for  the  board,  Harwards  and  Co., 
Stourbridge. 

Solicitors  for  the  union,  H.  Taylor,  Wolver- 
hampton. 


Monday,  Feb.  24.  1902. 

(Before  Lord  Alvbrbtonb,  C.J.,  Dablino  and 
Channbll,  JJ.) 

Hoabe  (app.)  v.  Truman,  Hanbubt,  Buxton, 
and  Co.  (resps.).  (a) 

Factory — Non- textile — Bottling  and  aerating  beer 
—Factory  and  Workshop  Act  1878  (41  Vict.  c.  16), 
t.93. 

Certain  premises  were  used  for  the  purpose  of 
aerating  and  bottling  beer  in  order  to  adapt  it 
for  sale  as  bottled  beer.  Oas  engines  were  used 
for  the  purpose  of  aeration,  but  the  bottling  was 
done  by  hand,  the  bottling  machine  not  being 
worked  by  mechanical  power,  and  the  bottle 
filling  by  means  of  the  pressure  of  gas  with 
which  it  nod  been  aerated. 

Held,  that  these  premises  were  a  non-textile 
factory  within  sect.  93  of  the  Factory  and  Work- 
•hop  Act  1878. 

(a)  Reported  by  W.  di  B.  Hbbbbbt,  Esq.,  BarrUter-at-Law. 

Mag.  Cab.— Vol.  XX. 


Law  v.   Graham   (84  L.  T.  Rep.  599;    (1901)  2 
K.  B.  327)  considered. 

Case  stated. 

The  respondents  were  charged  on  an  informa- 
tion that  they,  the  respondents,  on  the  7th  June 
1901,  being  then  the  occupiers  of  certain  premises, 
the  same  being  a  non- textile  factory  within  the 
meaning  of  the  Factory  and  Workshop  Acts  1878 
to  1895,  did  unlawfully  employ  a  certain  young 
person  of  the  age  of  fifteen  years,  one  Samuel 
Williams,  until  9.30  p.m.,  contrary  to  the 
statutes. 

The  following  facts  were  proved  or  admitted : — 

The  appellant  was  one  of  His  Majesty's  iu spec- 
tors  of  factories  and  workshops. 

The  respondents  were  on  the  7th  June  1901 
the  occupier*  of  certain  premises,  which  premises 
included  a  building  used  as  a  bottlingstoree. 

On  the  7th  June  1901  Samuel  Williams,  a 
young  person  within  the  meaning  of  the  Factory 
and  Workshop  Acts  1878  to  1895,  was  emp'oyed 
by  the  respondents  in  the  bottling  stores  from 
7  a.m.  to  §.30  p.m. — that  is  to  say,  beyond  the 
period  of  employment  permitted  by  sect.  13  of 
the  Factory  and  Workshop  Act  1878,  or  sect.  36 
of  the  Factory  and  Workshop  Act  1895. 

If  the  bottling  stores  were  a  non- textile  factory 
within  the  meaning  of  the  Factory  and  Workshop 
Act  1878,  s.  93,  then  the  respondents  on  the  7th 
June  1901  infringed  the  provisions  of  sect.  13  of 
that  Act. 

The  respondents  contended  that  the  bottling 
stores  were  not  a  non-textile  factory,  on  the 
ground  that  mechanical  power  was  not  used  in  aid 
of  any  manufacturing  process  carried  on  there. 

The  bottling  stores  were  used  by  the  respon- 
dents for  the  purpose  of  aerating  and  bottling 
beer,  and  the  gas  engines  situate  in  the  bottling 
stores  were  used  by  the  respondents  in  the  manner 
hereinafter  mentioned. 

The  beer  was  so  aerated  and  bottled  for  the 
purpose  of  adapting  it  for  sale  as  bottled  beer. 

The  beer  was  brought  in  barrels  into  the 
bottling  stores.  It  was  then  forced  out  of  the 
barrels  into  a  cooling  tank  by  means  of  an  air- 
pump,  driven  by  mechanical  power — to  wit,  a  gas 
engine.  Thence  it  was  forced  by  an  air-pump, 
driven  by  mechanical  power,  into  a  cylinder 
(hereinafter  called  the  mixing  oylinder)  situate  in 
a  room  adjoining  and  communicating  with  that 
in  which  Samuel  Williams  was  employed. 

The  mixing  cylinder  contained  a  mechanical 
mixer  rotated  or  driven  by  mechanical  power — to 
wit,  a  gas  engine.  Attached  to  and  communi- 
cating with  the  cylinder  were  high-pressu»  e 
cylinders  containing  carbolic  acid  gas,  which 
were  brought  already  charged  with  such  gas  into 
the  bottling  stores.  By  the  action  of  the  mixer, 
the  beer  and  the  carbonic  acid  gas  were  mixed 
together  and  the  beer  aerated. 

It  was  the  duty  of  Samuel  Williams,  which  he 
was  performing  during  his  employment  on  the 
7th  June  1901,  to  place  an  empty  bottle  in  the 
bottling  machine  and  pull  down  by  hand  into  the 
neck  of  such  bottle,  by  means  of  a  lever,  the 
nozzle  of  a  tap  communicating  by  a  pipe  with  the 
mixing  cylinder.  The  beer  flowed  through  the 
pipe  from  the  tap  owing  to  the  pressure  of  the 
gas  with  which  it  had  been  aerated  and  filled  such 
bottle.  The  bottling  machine  was  not  worked  by 
I  mechanical  power. 

3  L 
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The  bottles  before  being  filled  were  drained 
and  soaked  by  hand,  and  afterwards  rinsed  out 
by  a  brush  driven  by  a  gas  engine  on  another 
floor  of  the  premises. 

The  magistrate  dismissed  the  information  on 
the  ground  that  the  premises  were  not  a  non- 
textile  factory  within  the  meaning  of  sect.  93  of 
the  Factory  and  Workshop  Act  1878,  inasmuch 
as  the  work  done  by  Samuel  Williams  was 
manual  work  only,  and  it  was  immaterial  how  the 
beer  was  conveyed  to  the  bottling  machine. 

By  sect.  93  of  the  Factory  and  Workshop  Act 
1878  (41  Vict.  c.  16),  factory  means  "  textile 
factory"  and  "non-textile  factory,"  or  either 
of  such  description  of  factories.  "  Non-textile 
factory  "  means : 

(1)  Any  works,  warehouses,  furnaces,  mills,  foundries, 
or  places  named  in  part  one  of  the  fourth  sohedole  to 
this  Aot ;  (2)  also  any  premises  or  plaoes  named  in  part 
two  of  the  said  sohedole  wherein  or  within  the  olose  or 
curtilage  or  precincts  of  whioh  steam,  water,  or  other 
meohanioal  power  is  used  in  aid  of  the  manufacturing 
process  carried  on  there ;  (3)  also  any  premises  therein 
or  within  the  close  or  curtilage  or  precincts  of  whioh 
any  manual  labour  is  exeroised  by  way  of  trade  or 
for  purposes  of  gain  in  or  incidental  to  the  following 
purposes  or  any  of  them — that  is  to  say,  (a)  in  or 
incidental  to  the  making  of  any  article  or  of  part  of  any 
article ;  or  (o)  in  or  incidental  to  the  altering,  repairing, 
ornamenting,  or  finishing  of  any  article;  or  (c)  in  or 
incidental  to  the  adapting  for  sale  of  any  article  and 
wherein  or  within  the  olose  or  curtilage  or  preoinots  of 
whioh  steam,  water,  or  other  meohanioal  power  is  used 
in  aid  of  the  manufacturing  process  carried  on  there. 

Sutton  (0.  8.  Robertson  with  him)  for  the 
appellant.  —  The  magistrate  has  held  these 
premises  not  to  be  a  textile  factory  because  the 
work  done  by  Williams  was  manual  work  only. 
That  can  have  nothing  to  do  with  the  question. 
Law  v.  Graham  (84  L.  T.  Rep.  599;  (1901)  2 
K.  B.  327)  is  no  authority  in  this  case.  There 
certain  premises  were  solely  used  for  the  purpose 
of  washing  bottles  and  bottling  beer.  Before  the 
bottles  were  filled,  whioh  was  done  by  manual 
labour,  they  were  washed  inside  by  a  rotary  brush 
driven  by  a  small  gas  engine,  the  bottles  being 
held  in  position  by  hand,  and  the  outsides  being 
washed  by  manual  labour.  Nothing  was  done  to 
the  beer  itself,  and  no  process  of  any  kind, 
manufacturing  or  otherwise,  was  done  on  the 
premises.  That  was  very  different  to  the  present 
case.  Petrie  v.  Weir  (tit.  Sess.  Cas.  5th  series, 
vol.  2, 1041)  is  in  point  here.  There  the  premises 
consisted  of  a  yard  in  whioh  stones  were  dressed 
by  manual  labour,  and  included  an  engine  house 
where  the  workmen's  tools  were  sharpened  on  a 
grindstone  driven  by  a  gas  engine.  No  other 
mechanical  power  was  used  on  the  premises,  but 
they  were  held  to  be  premises  in  which  mechanical 
power  was  "used  in  aid  of  the  manufacturing 
process  carried  on  therein."  Again,  in  Henderson 
v.  Glasgow  Corporation  (Ot.  Sess.  Cas.  5th  series, 
vol.  2,  1127),  in  the  Refuse  Dispatch  Works  of 
the  corporation  certain  saleable  parts  of  the  city 
refuse  were  separated  from  the  unsaleable  part  by 
processes  in  which  steam  power  was  used.  It  was 
held  that  these  works  fell  within  the  definition 
in  sect.  93  of  the  Factory  and  Workshop  Act 
1878  as  there  was  an  adaptation  for  sale.  In  the 
present  case  there  is  an  adapting  for  sale,  and 
mechanical  power  is  used  in  aid  of  a  manufacturing 
process. 


Travers  Humphreys  for  the  respondents.— 
There  is  no  manufacturing  process  here  at  all. 
There  may  be  an  adapting  for  sale.  The 
mechanical  power  here  was  not  used  in  aid  of  the 
manufacture  of   the    article — i.e.,    bottling  the 


Lord  Alybbstonb,  C.J. — When  the  words  of 
this  section  are  read,  I  think  it  is  quite  clear  that 
in  this  case  the  magistrate  ought  to  have  con- 
victed. The  words  are :  "  Any  premises  wherein  or 
within  the  close  or  curtilage  or  precincts  of  which 
any  manual  labour  is  exercised  by  way  of  trade 
or  for  purposes  of  gain  in  or  incidental  to  the 
following  purposes  or  any  of  them — that  is  to  say, 
(c)  in  or  incidental  to  the  adapting  for  sale  any 
article  and  wherein  or  within  the  close  or 
curtilage  or  precincts  of  which  steam,  water,  or 
other  mechanical  power  is  used  in  aid  of  the 
manufacturing  process  carried  on  there."  In 
this  case  the  facto  show  that  upon  these  premises 
and  in  the  curtilage  and  within  the  word 3  of  that 
section  carbonic  acid  gas  and  beer  are  mixed 
together  by  mechanical  means  and  are  then 
together  put  into  the  bottles.  It  seems  to  me 
that  that  is  clearly  a  case  of  adapting  for  sale 
beer,  and  adapting  for  sale  bottled  beer.  Under 
those  circumstances,  there  having  been  manual 
labour  on  those  premises  at  the  same  time 
there  is  this  mechanical  power  which  is  used  for 
that  purpose,  the  words  of  the  section  are  ful- 
filled. I  wish  only  to  say  that  I  think  the  dis- 
tinction which  I  drew  in  Law  v.  Graham  {ante, 
p.  212 ;  84  L.  T.  Rep.  599 ;  (1901)  2  K.  B.  327)  is 
right,  and  that  it  certainly  is  no  authority 
against  the  view  we  are  now  holding.  There  we 
thought  we  could  not  overrule  the  magistrate, 
who  came  to  the  conclusion  that  the  washing  of 
the  bottles  was  not  doing  anything  incidental  to 
the  adapting  for  sale  of  bottled  beer.  Whether 
we  were  right  or  wrong  in  that  case,  it  certainly 
is  no  authority  against  the  view  we  are  now 
taking  in  this  case,  and  I  think  the  case  should 
go  back  to  the  magistrate  to  convict. 

Darling  and  Channbll,  JJ.  concurred. 

Appeal  allowed. 

Solicitors:  The  Solicitor  to  the  Treasury; 
Clapham,  Fitch,  and  Co. 


.Feb.  24  and  25, 1902. 

(Before  Lord  Alybbstonb,  O.J.,  Darling  and 

Ohannbll,  JJ.) 

Davibs  (app.)  v.  Evans  (resp.).  (a) 

Fishery — Bye-law — Fishing  for  salmon  in  weekly 
close  time — Intention — Evidence. 

D.  had  a  net  fixed  and  kept  up  and  closed  in 
salmon  waters  capable  of  taking  salmon  during 
the  weekly  close  time  provided  by  the  bye-laws, 
and  in  which  salmon  had  been  in  fact  taken,  and 
in  respect  of  which  he  had  taken  out  a  salmon 
license.  The  mesh  of  the  net  was  smaller  than 
that  allowed  by  the  bye-laws. 

Held,  that,  provided  the  justices  found  intention, 
there  was  evidence  of  fishing  for  salmon  other- 
wise than  by  rod  and  line  during  the  weekly 
close  time,  and  of  attempting  to  take  salmon  with 
smaller,  meshes  than  that  allowed  by  the  bye- 

laws. _ 

(a)  Reported  by  W.  de  B.  Hbrbbbt,  Eiq.,  Barrlfttor-tt-L**. 
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oases  of  Lyne  v.  Leonard  and  Lyne  v.  Fennell  (18 
L.  T.  Rep.  55 ;  L.  Rep.  3  Q.  B.  156),  Short  v. 
Bastard  (46  J.  P.  580),  and  Hill  v.  George  (44  J.  P. 
424)  were  referred  to. 

Upon  the  foregoing  evidence  the  justices  were 
of  opinion  that  the  appellant  had  offended  against 
the  bye-law,  which  had  been  made  under  statu- 
tory power,  and  they  convicted  him  on  both 
informations. 

The  question  of  law  upon  which  this  case 
was  stated  for  the  opinion  of  the  court  was 
whether  the  net  having  been  fixed  in  salmon 
waters  (which  as  a  fact  were  tidal  waters),  being 
capable  of  taking  and  having  taken  salmon, 
and  the  appellant  having  taken  out  a  salmon 
licence  in  respect  of  the  net,  brought  the  same 
within  the  operation  of  the  bye- laws  relating  to 
the  weekly  close  time. 

#.  T.  Evans,  K.C.,  and  J.  D.  Williams  for  the 
appellant. 

Willis  Bund  for  the  respondent. 

Lord  Alverstone,  O.J. — We  all  think  that 
this  case  ought  to  go  back  to  the  justices  with  a 
direction,  that,  provided  they  find  intention  the 
facts  would  be  sufficient  to  justify  a  conviction. 
The  facts  would  give  jurisdiction  to  find  that  there 
was  an  offence  under  the  bye-laws.  I  think  that 
intention  is  necessary,  and  it  must  be  gathered 
from  what  the  appellant  does.  It  would  not  be 
sufficient  for  the  appellant  to  say  that  he  had  no 
intention.  That  must  be  gathered  from  his 
conduct. 

Darling,  J.  concurred. 

Channell,  J. — The  facts  here  are  sufficient 
evidence  of  intention.  If  on  those  the  justices 
find  there  was  intention,  then  that  would  justify 
a  conviction.  Cage  remiUed  to  the  ju8tices. 

Solicitors:  Clarke,  Rawlins,  and  Co.,  for 
Stephens  and  Soppitt,  Carmarthen ;  Indermaur 
and  Brown,  for  James  John,  Carmarthen. 


Case  stated  upon  two  informations  preferred  by 
the  respondent  againt  the  appellant  charging  him 
in  the  first  with  unlawfully  fishing  for  salmon 
otherwise  than  by  rod  and  line  in  certain  waters 
during  the  weekly  close  time,  contrary  to  certain 
bye-laws  made  by  the  Board  of  Conservators  by 
virtue  of  36  &  37  Vict,  c.  71,  s.  39,  sub-ss.  2,  4, 
and  in  the  second  with  attempting  to  take 
salmon  with  a  net  of  less  dimensions  than  that 
allowed  by  the  bye-laws. 

Upon  the  hearing  the  following  facts  were 
proved:— 

The  appellant  was  the  owner  of  a  net  in 
the  estuary  of  the  Towy  within  the  district  of 
the  board,  permanently  fixed  in  a  position  about 
700  or  800  yards  from  the  bed  of  the  river  Towy 
and  about  240  yards  from  the  bed  of  the  river 
Gwenraethfach,  which  is  a  tributary  of  the 
Towy. 

The  mesh  of  the  net  was  smaller  than  the  mesh 
required  by  the  law  regulating  the  size  of  the 
mesh  for  salmon  nets. 

The  net  was  kept  up  by  the  appellant  during 
the  weekly  close  time  fixed  by  the  bye- law  in  that 
behalf. 

The  net  had  been  so  used  as  aforesaid  for  many 
years. 

The  appellant  shortly  before  the  alleged  offence 
against  the  bye- law  had  been  warned  by  the  water 
bailiffs  to  open  the  net  during  the  weekly  close 
time  which  the  applicant  refused  to  do,  asserting 
his  intention  to  keep  it  down. 

Large  quantities  of  coarse  fish  such  as  bass, 
herrings,  fiat  fish,  and  sprats  were  caught  in  the 
net  all  the  year  round.  As  much  as  47851b.  were 
caught  from  June  1900  to  Jan.  1901. 

Salmon  were  occasionally  caught  in  the  net  as 
in  other  nets,  fixed  in  the  estuary  for  catching 
fish  other  than  salmon.  During  the  three  weeks 
previous  to  the  hearing  9 Jib.  of  se«in  had  been 
caught.  No  salmon  had  been  caught  therein  this 
season.  In  the  summer  months  of  1900,  salmon 
weighing  601b.  to  701b.  were  caught  in  the  net. 

In  the  district  in  question  the  words  "  sewin  " 
and  "  salmon  "  are  used  differentially,  although  in 
the  Salmon  Fishery  Act  1861,  s.  4,  "salmon" 
includes  "  sewin." 

The  defendant  held  a  salmon  licence  in  respect 
of  the  net,  in  pursuance  of  a  specific  charge  in 
respect  thereof  in  the  scale  of  licence  duties. 

No  bye-law  had  been  made  by  the  board  under 
sect.  39  (11)  of  36  &  37  Vict.  o.  71. 

On  the  part  of  the  appellant  it  was  contended 
that  the  net  was  mot  a  net  peculiarly  adapted  for 
catching  salmon,  and  that  it  was  not  nxed  for 
that  purpose,  and  that  the  licence  which  had  been 
taken  out  was  taken  out  for  the  purpose  of 
of  enabling  the  appellant  to  keep  any  salmon 
which  might  occasionally  be  caught  in  the  net, 
and  did  not  convert  it  into  a  salmon  net,  so  as  to 
render  it  subject  to  the  bye-laws  under  which  the 
appellant  was  charged  as  aforesaid,  and  the  cases 
of  Watts  v.  Lucas  (24  L.  T.  Rep.  128 ;  L.  Rep.  6 
Q.  B.  226),  Pidler  v.  Berry  (59  L.  T.  Rep.  23), 
Marshall  v.  Richardson  (10  L.  T.  Rep.  605),  and 
Wood  v.  Venton  (54  J.  P.  662)  were  referred  to. 

On  the  part  of  the  respondent  it  was  contended 
that  the  fact  that  the  net  was  fixed  insalm<n 
waters,  that  it  was  capable  of  catching  and  it  did 
in  fact  catch  salmon,  and  the  appellant  had  taken 
ont  a  licence  in  respect  of  the  net  brought  the 
same  within  the  operation  of  the  bye-law.    The 


Tuesday,  Feb.  25, 1902. 

(Before  Lord  Alverstonb,  O.J.,  Darling  and 

Channell,  JJ.) 

Whitaker  (app.)  v.  Pomfret  Brothers 

(reaps.),  (a) 

Adulteration — Warranty  from  original  vendor — 
Proceedings — Limitation — Summary  Jurisdic- 
tion Act  1848  (11  &  12  Vict.  c.  43),  s.  11— Sale 
of  Food  and  Drugs  Act  1875  (38  &  39  Vict, 
c.  63),  s.  20— Sale  of  Food  and  Drugs  Act  1899 
(62  &  63  Vict  c.  51),  s.  20  (6). 

Proceedings  against  a  person  who,  in  respect  of  an 
article  of  food  or  drug  sold  by  him  as  principal 
or  agent,  has  given  to  the  purchaser  a  false 
warranty  in  writing,  under  sect.  20  (6)  of  the 
Sale  of  Pood  and  Drugs  Act  1899,  must  be  com- 
menced within  six  months  from  the  giving  of 
warranty. 
Case  stated. 

On  the  22nd  July  1901  an  information  (dated 
the  6th  July  1901)  was  preferred  by  the  appellant 
against  the  respondent  under  sect.  20,  sub- sect.  6, 
of  the  Sale  of  Food  and  Drugs  Act  1899,  charging 
that  they  (the  respondents)  on  the  16th  May  1901, 

(a)  Reported  by  W.d«  B.  Hubbbt,  Esq.»B*rrift«r-**-L*w. 
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in  respect  of  an  article  of  food — to  wit,  pepper — 
sold  by  them  as  principals  did  give  to  the  pur- 
chaser the  eof  a  false  warranty  in  writing,  the 
warranty  so  given  stating  the  pepper  to  be 
genuine  white  pepper,  whereas  the  same  contained 
not  less  than  10  per  cent,  of  pepper  husks  con- 
trary to  the  provisions  of  the  section. 

Upon  the  bearing  of  the  information  the  follow- 
ing facts  were  proved  by  the  appellant  and  not 
disputed  by  the  respondents : — 

John  Milne  carried  on  business  as  a  retail 
grocer  in  Manchester-road,  Haslingden,  and  he, 
on  the  20th  Nov.  1900  purchased  from  the  respon- 
dents, who  carry  on  business  as  wholesale  grocers, 
31b.  of  white  pepper. 

Milne  purchased  the  pepper  as  genuine  white 
pepper,  and  with  a  written  warranty  to  that  effect 
given  by  the  respondents. 

On  the  16th  May  1901  Milne  sold  to  Arthur 
Bland,  sergeant  of  police  (a  subordinate  officer  of 
the  appellant),  at  his  shop  in  Manchester-road, 
Haslingden,  6oz.  of  the  pepper. 

The  pepper  was  bought  by  Bland  for  purposes 
of  analysis,  and  was  divided  by  him  into  three 
parts  in  the  manner  prescribed  by  the  statute 
and  one  portion  sent  to  the  county  analyst,  and 
all  the  requirements  of  the  Sale  of  Food  and 
Drugs  Act  1875,  s.  14,  were  complied  with. 

On  being  analysed  the  pepper  was  found  to 
contain  not  more  than  90  per  cent,  of  genuine 
white  pepper,  and  not  less  than  10  per  cent,  of 
bleached  pepper  husks,  and  a  certificate  in  the 
statutory  form  was  given  to  that  effect. 

Thereupon  a  complaint  was  laid  against  Milne 
for  selling  to  the  prejudice  of  the  purchaser  an 
article  of  food,  to  wit,  pepper  not  of  the  nature, 
substance,  and  quality  demanded  by  the  pur- 
chaser. 

That  complaint  came  on  for  hearing  before  the 
justices  at  Haslingden,  on  the  24th  June  1901, 
and  at  the  hearing  Milne  proved  to  the  satisfac- 
tion of  the  justices  that  he  had  purchased  the 
pepper  as  the  same  in  nature,  substance,  and 
quality  as  that  demanded  of  him  by  the  prose- 
cutor, and  with  a  written  warranty  to  that  effect 
— namely,  the  warranty  given  to  him  by  the 
respondents  on  the  20th  Nov.  1900,  and  that  he 
had  no  reason  to  believe  at  the  time  when  he  sold  it, 
that  the  article  was  otherwise,  and  that  he  sold 
it  in  the  same  state  as  when  he  purchased  it.  There- 
upon the  justices  dismissed  the  complaint  against 
Milne  under  the  provisions  of  sect.  25  of  the  Sale 
of  Focd  and  Drugs  Act  1875. 

Upon  the  hearing  it  was  contended  on  behalf 
of  the  respondents  (a)  that  apart  from  the 
evidence  relating  to  the  warranty,  dated  the  20th 
Nov.  1900,  no  evidence  had  been  offered  to  the 
justices  of  the  giving  of  a  false  warranty  by  the 
respondents  on  the  16th  May  1901 ;  (o)  that  the 
offence  (if  any)  was  committed  and  completed  on 
the  20th  Nov.  1900  when  the  warranty  was  given, 
and  the  pepper  sold  to  Milne ;  (c)  that  the  infor- 
mation having  been  laid  on  the  6th  July  1901 
(more  than  six  months  after  the  20th  Nov.  1900) 
was  not  within  the  time  specified  in  sect.  11  of 
11  &  12  Vict.  c.  43. 

On  behalf  of  the  appellant  it  was  contended 
(a)  that  the  warranty  given  by  the  respondents 
was  a  continuing  warranty  running  on  until  the 
whole  of  the  pepper  covered  by  it  had  been  dis- 
posed of,  and  that  the  offence  was  a  continuing 
offence  ,•  (6)  that  the  warranty  was  in  force  on  the 


16th  May  1901,  when  Milne  sold  a  portion  of  the 
pepper  to  Bland,  and  which  warranty  protected 
Milne  from  conviction  as  hereinbefore  set  out; 
(c)  that  the  information  was  laid  on  the  6th  July 
1901,  and  within  six  months  of  the  16th  May 
1901,  the  date  of  the  sale  to  Bland  on  which  date 
the  warranty  came  into  force  for  the  purposes  of 
this  particular  purchase,  aud  therefore  within  the 
time  specified  by  sect.  11  of  11  &  12  Vict.  c.  43. 

The  justices,  however,  were  of  opinion  that  the 
prosecution  was  not  brought  in  time  under  the 
provisions  of  11  &  12  Vict.  c.  43,  and  they  dis- 
missed the  information. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  the  court  was  whether 
the  information  was  laid  in  time. 

F.  H.  MeUor  (James  Openshaw  with  him)  for 
the  appellant. — The  point  raised  here  is  what  is 
the  time  within  which  proceedings  are  to  be  taken 
against  a  person  who  gives  a  false  warranty  under 
the  sale  of  Food  and  Drugs  Act.  The  summons 
was  under  sect.  20  (6)  of  the  Sale  of  Food  and 
Drugs  Act  1899.  The  first  section  in  point  is 
sect.  20  of  the  Sale  of  Food  and  Drugs  Act  1875, 
which,  inter  alia,  provides :  "  Every  penalty 
imposed  by  this  Act  shall  be  recovered  in  Eng- 
land in  the  manner  prescribed  by  the  11  &  12 
Vict.  c.  43."  That  statute  provides  that  such 
complaint  shall  be  made,  and  such  information 
shall  be  laid  "  within  six  calendar  months  from 
the  time  when  the  matter  of  such  complaint  or 
information  respectively  arose."  That  was  the 
state  of  things  in  1875,  and  in  1879  an  amending 
Act  was  passed.  By  sect.  10  of  that  statute  it 
was  provided  that  in  all  prosecutions  under  the 
principal  Act,  and  notwithstanding  the  provisions 
of  sect.  20  of  that  Act,  the  summons  shall  be 
served  upon  the  person  charged  within  a  reason- 
able time,  and  in  case  of  a  perishable  article  not 
exceeding  twenty-eight  days  from  the  time  of  the 
purchase  from  such  person  of  the  food  or  drag 
for  test  purposes.  That  section  has  been  repealed 
but  its  words  are  important  because  of  the  case  of 
Cook  v.  White  (74  L.  T.  Rep.  53;  1896)  1  Q.  B. 
284)  which  was  decided  upon  it,  and  upon  which 
we  found  our  argument.  By  sect  19  (1)  of  the  Act 
of  1899  it  is  provided  that  "  when  any  article  of 
food  or  drug  has  been  purchased  from  a  person  for 
test  purposes,  any  prosecution  under  the  Sale  of 
Food  and  Drugs  Act  in  respect  of  the  sale 
thereof,  notwithstanding  anything  contained  in 
sect.  20  of  the  Sale  of  Food  and  Drugs  Act  1875, 
shall  not  be  instituted  after  the  expiration  of 
twenty-eight  days  from  the  time  of  the  purchase." 
In  the  schedule  to  that  Act  sect.  10  of  the  Act  of 
1879  is  repealed.  Under  that  section  proceedings 
must  be  taken  within  twenty-eight  days,  and  in 
the  case  mentioned  above  it  was  argued  that  the 
reasonable  time  commenced  to  run  after  the 
twenty-eight  days.  That  twenty* eight  days  was 
six  months  by  Jervis'  Act  (11  &  12  Vict.  c.  43). 
The  time  in  this  case  begins  to  run  from  that 
time,  and  not  from  the  date  of  the  false  war- 
ranty. In  Cook  v.  White  (sup.)  it  was  laid  do*n 
that  a  summone  under  sect.  27  of  the  Sale  of 
Food  and  Drugs  Act  1874  against  the  original 
vendor  of  a  perishable  article  of  food  for  giving 
a  false  warranty  in  writing  in  respect  of  it  to  a 
purchaser,  need  not  be  served  within  twenty- 
eight  days  from  the  purchase  of  the  food  for  test 
purposes  from  that  purchaser.     He  referred  to 
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the  judgments  of  Lindley  and  Kay,  L.J J.  The 
Legislature  in  repealing  sect.  10  of  the  Act  of 
1879  has  kept  alive  the*  twenty-eight  days  after 
the  date  of  buying  for  test  purposes,  and  it  has 
oniy  substituted  the  six  months  in  Jervis'  Act, 
for  the  reasonable  time  that  is  mentioned  in 
sect  10.  The  section  which  enables  us  to  pro- 
ceed against  the  warrantor  is  sect.  20  (6)  of  the 
Act  of  1899.  That  provides :  "  Every  person  who 
in  respect  of  an  article  of  food  or  drug  sold  by 
him  as  principal  or  agent,  gives  to  the  purchaser 
a  false  warranty  in  writing,  shall  be  liable  on 
summary  conviction,  for  the  first  offence  to  a  fiue 
not  exceeding  201.,  for  the  second  offence  to  a  fine 
not  exceeding  50 J.,  and  for  any  subsequent  offence 
to  a  fine  not  exceeding  1002.,  unless  he  proves  to 
the  satisfaction  of  the  court,  that  when  he  gave 
the  warranty  he  had  reason  to  believe  that  the 
statements  or  descriptions  contained  therein  were 
true."  This  offence  is  really  a  continuing  one, 
and  so  long  as  the  shopkeeper  is  entitled  to  rely 
on  the  warranty  and  keep  it  as  a  defence,  so  long 
there  is  a  continuing  offence  commited.  The 
matter  of  the  information  or  complaint  arose, 
when  the  retailer  was  entitled  to  set  up  the 
warranty. 

Frank  MeUor  for  the  respondents. 

Lord  Alyerstonb,  C.J. —  One  cannot  help 
feeling  some  regret  that  these  proceedings  must 
fail  upon  the  point  taken,  for  the  reasons  pointed 
out  by  Kay,  L.J.  in  Cook  v.  White  (74  L.  T.  Rep. 


it  by 
*;  (1* 


53;  (1896)  1  Q.  B.  284),  that  in  the  case  of  some 
articles,  non-perishable,  which  may  be  kept  a 
long  time,  proceedings  cannot  be  taken  against 
persons  who  have  given  a  false  warranty.  It 
seems  to  me  that  is  a  matter  which  must  be  put 
right  by  the  Legislature.  The  case  stands  in  this 
way.  Under  sect.  20  of  the  Act  of  1875  it  is 
provided  that  in  proceedings  against  offenders 
"every  penalty  imposed  by  this  Act  shall  be 
recovered  in  England  in  the  manner  prescribed 
by  the  11  &  12  Vict.  c.  43."  Therefore  that  does, 
in  regard  to  proceedings  against  offenders,  bring 
in  the  provisions  of  Jervis  Act.  Then  came  the 
section  of  the  repealed  Act,  which  provided  that 
proceedings  under  sect.  20  should  be  in  the  case 
of  perishable  articles  within  twenty-eight  days 
from  the  time  of  its  purchase.  Then,  as  Mr. 
Mellor  has  properly  pointed  out,  that  is  extended 
by  the  Act  of  1899  to  both  perishable  and  non- 
perishable  articles.  Therefore,  in  so  far  as  the 
actual  proceedings  have  to  be  taken  in  respect  of 
the  sale  there  are  limits  of  time  less  than  the  six 
months.  Now,  in  order  to  enable  these  pro- 
ceedings to  be  taken  against  the  persons  who 
have  given  the  warranty,  you  must  find  some- 
thing in  the  Act  which  either  directly  or  by 
implication  excludes  the  operation  of  sect.  20  in 
regard  to  this  particular  offence.  It  seems  to  me 
that  when  you  look  at  the  amending  Act  of  1899 
the  words  are  not  sufficient :  "  Every  person  who 
in  respect  of  an  article  of  food  or  drug  sold  by 
him  as  principal  or  agent  gives  to  the  purchaser 
a  false  warranty  in  writing  shall  be  liable  on 
summary  conviction  for  the  first  offence  to  a  fine 
not  exceeding  202."  Now,  the  words  of  that 
section  creating  that  offence  seem  to  me 
directly  to  correspond  with  the  class  of  offence 
to  which  it  was  intended  that  the  limits  laid 
down  by  sect.  20  of  the  Act  of  1875  should 
apply.      I   think  that  if  it   was   intended  to 


exclude  the  general  limits  of  time  which  were 
brought  in  by  the  incorporation  of  the  provisions 
of  Jervis'  Act,  you  would  require  special  words  to 
say  that  such  proceedings  may  be  taken  within 
some  time  as  any  time  that  may  be  named, 
e.g.,  from  the  time  of  the  purchase  of  the  articles 
from  the  sub-purchaser,  or  a  direction  that,  for 
the  purpose  of  a  summons  under  that  section,  the 
date  of  purchase  should  be  taken  to  be  the  date 
when  the  false  warranty  was  supposed  to  be  given. 
I  think  it  is  impossible  for  us  to  give  proper  effect 
to  sect.  20  of  the  Act  of  1875,  if  we  hold  that  these 
proceedings  could  be  taken  more  than  six  months 
from  the  date  of  the  offence — namely,  the  offence 
of  giving  the  false  warranty.  Therefore,  though 
I  quite  agree  that  the  case  is  one  which  it  is 
desirable  should  be  met,  if  it  is  intended  that  the 
proceedings  are  to  be  taken  against  the  person 
who  has  given  the  false  warranty,  more  than  six 
months  before,  I  think  it  must  be  by  an  Act,  and 
not  by  putting  a  construction  on  the  Act  which 
the  plain  language  of  it  does  not  justify. 

Darling  and  Channell,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors:  Snow,  Fox,  and  Co.  for  H.  Clare, 
Preston ;  Williamson,  Hill,  and  Co.  for  Marsden 
and  Marsden,  Blackburn. 


Wednesday,  Feb.  26, 1902. 

(Before  Lord  Alvbrstonb,  O.J.,  Darling  and 

Channell,  JJ.) 
Pearks,  Gunston,  and  Tbb  Limited  (apps.)  v. 

Houghton  (resp.).  (a) 
Adulteration  of  food— Sale  of  mimed  or  blended 
article—Notice  in  shop  that  article  is  blended — 
Protection  of  seller  by  notice — Sale  to  prejudice 
of  purchaser— Sale  of  Food  and  Drugs  Act  1875 
(38  &  39  Vict.  c.  63),  ss.  6,  8. 

To  a  purchaser  who  asked  for  half  a  pound  of 
Is.  butter,  the  appellants,  who  were  grocers,  sold 
in  their  shop  butter  which  contained  nearly 
8  per  cent,  excess  of  water,  this  excess  of  water 
not  being  added  separately,  but  being  derived 
solely  from  milk  added  to  the  butter  by  a  process 
of  blending. 

On  the  wall  behind  the  butter  counter  in  the  shop 
there  was  a  notice  in  large  letters  that  the  butter 
sold  at  the  establishment  was  blended  with  full 
cream  milk  whereby  it  retained  from  20  to  24 
per  cent,  of  moisture.  This  notice  was  visible 
to  anyone  going  into  the  shop,  though  the  pur- 
chaser, who  was  an  inspector,  did  not  observe  it, 
and  his  attention  was  not  called  to  it. 

Held,  that,  as  an  ordinary  purchaser  going  into 
the  shop  would  see  and  must  be  taken  to  have 
seen  the  notice,  the  article  sold  must  be  taken  to 
have  been  in  fact  sold  not  as  ordinary  butter 
simply,  but  as  blended  butter,  and  therefore  the 
sale  could  not  be  considered  to  be  to  the  prejudice 
of  the  purchaser  within  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875,  and  there  was  no 
offence  committed  under  that  section. 

Case  stated  by  justices  of  the  peace  for  the 
borough  of  Richmond,  in  the  county  of  Surrey. 

At  a  court  of  summary  jurisdiction  held  in  the 
borough  of  Richmond  on  the  8th  Aug.  190]  an 
T«)  Reported  by  W.  W.  OR*.  «»q.,  Barrl§ter-»t-L»w. 
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information  was  preferred  by  Houghton  (the 
respondent)  against  Pearks,  Gunston,  and  Tee 
Limited  (the  appellants)  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875,  charging  that  the 
appellants  on  the  12th  July  1901,  at  the  borough 
of  Richmond,  did  unlawfully  sell  to  the  prejudice 
of  the  purchaser  a  certain  article  of  food— to  wit, 
half  a  pound  of  1*.  butter — whioh  was  not  of  the 
nature,  substance,  and  quality  demanded,  the  same 
having  had  water  added  thereto  to  the  extent  of 
7*8  per  cent,  of  water  beyond  the  usual  limit  of 
16  per  cent,  of  water  natural  to  butter. 

This  information  was  heard  and  determined  by 
the  justices,  and  upon  such  hearing  the  appellants 
were  convicted  of  the  offence,  and  the  justices 
adjudged  that  they  should  forfeit  and  pay  a 
penalty  of  20Z.  and  costs. 

The  appellants  were  grocers  and  provision 
merchants,  and  carried  on  business,  amongst 
other  places,  in  the  borough  of  Richmond,  their 
registered  office  being  in  the  city  of  London. 

The  respondent  was  an  inspector  nnder  the 
Sale  of  Food  and  Drugs  Aots  for  the  borough  of 
Richmond. 

On  the  12th  July  1901  the  respondent  caused 
one  Alfred  Houghton  to  ask  for  and  purchase  on 
his  (the  respondent's)  behalf  at  the  appellants' 
shop  in  Biohmond  half  a  pound  of  Is.  butter  for 
the  purpose  of  analysis. 

Immediately  after  such  purchase  the  respon- 
dent entered  the  shop,  and  Alfred  Houghton 
thereupon  handed  the  butter  as  purchased  by  him 
to  the  respondent,  who  then  in  the  shop  divided 
the  butter  into  three  parts  for  the  purpose  of 
analysis. 

The  public  analyst  certified  that  the  butter 
u contained  238  per  cent,  of  water,  whioh  was 
7*8  per  cent,  more  water  than  the  extreme  limit 
of  16  per  cent,  natural  to  butter." 

The  butter  so  purchased  was  handed  by  the 
assistant  who  sold  the  butter  in  the  appellants' 
shop  to  Alfred  Houghton,  and  by  him  to  the 
respondent,  wrapped  in  two  pieces  of  paper. 

On  the  inside  paper  or  wrapper  there  was 
printed  in  large  type  the  words  "  Pearks' 
Butter,"  and  underneath,  in  much  smaller  type, 
a  statement  that  the  butter  was  blended  with 
pure  English  cream  milk  by  new  and  improved 
maohinery  whereby  it  retained  about  20  to  24 
per  cent,  of  moisture.  This  inside  wrapper  was  as 
follows : 

Pearks'  Butter. — This  is  choicest  butter  blended  with 
pare  English  fall  oream  milk,  by  new  and  improved 
maohinery,  whereby  it  retains  about  20  to  24  per  oent. 
of  moisture  and  aoqoires  that  delicacy  of  flavour  whioh 
has  made  Pearks'  batter  so  famous. — Half-pound. 

The  outbide  wrapper  was  a  piece  of  opaque 
paper  which  had  no  writing  or  print  of  any  kmcfon 
it,  a  specimen  of  whioh  was  annexed  to  the  case. 

When  the  respondent  took  off  the  outside 
paper  wrapper  in  the  appellants'  shop  in  order  to 
divide  the  half  a  pound  of  butter  into  three  parts 
for  analysis,  he  saw  that  there  was  something 
printed  on  the  inside  wrapper,  but  did  not  read  it, 
and  his  attention  was  not  called  to  it. 

It  was  proved  by  the  appellants  that  it  is  a 
common  practice  in  the  trade  to  blend  different 
kinds  of  butter,  and  that  the  process  of  blending 
adopted  by  the  appellants  was  to  put  the  butter 
into  a  churn  with  full  cream  muk  and  this  is 
reohurned. 


Any  excess  of  water  in  the  butter  in  question 
was  derived  solely  from  the  milk  so  added  during 
this  process  of  blinding.  No  water  was  separately 
added  to  the  butter. 

It  was  stated  in  evidence  on  behalf  of  the 
appellants  that  the  object  of  blending  the  butter 
with  milk  in  this  way  was  to  give  it  uniform 
colour  and  flavour  and  to  give  it  freshness,  hat 
there  was  no  evidence  that  the  milk  was  so  added 
to  the  butter  because  it  was  required  for  the  pre- 
paration of  the  butter  as  an  article  of  commerce 
fit  for  carriage  or  consumption. 

The  price  of  full  cream  milk  was  three 
farthings  a  pound. 

In  a  frame  on  the  wall  behind  the  butter  counter 
in  the  appellants'  shop  there  was  a  printed  notice 
in  large  letters  to  the  same  effect  as  the  notice  on 
the  wrapper,  stating  that  the  butter  sold  in  the 
establishment  was  blended  with  pure  English 
full  oream  milk  whereby  it  retained  about  24  per 
oent.  of  moisture.  This  notice  on  the  wall  of  the 
appellants'  shop  was  as  follows : 

Notice.— Pearks'  batter,  as  sold  at  this  establishment, 
is  ohoioest  batter  blended  with  pare  English  fall  cream 
milk,  by  new  and  improved  maohinery,  whereby  it 
retains  about  20  to  24  per  oent.  of  moietnre  and  acquires 
that  delicacy  of  flavour  whioh  has  made  Pearks'  batter 
so  famous. — By  order,  John  Dumphjuits,  Seoretary. 

This  notice  was  on  the  wall  in  the  shop  as 
above  stated  at  the  time  the  respondent  purchased 
the  half  a  pound  of  butter.  The  butter  counter 
faces  the  front  of  the  shop,  and  the  above- 
mentioned  notice  was  visible  to  anyone  going  into 
the  shop,  but  the  respondent  did  not  observe  it, 
and  his  attention  was  not  called  to  it. 

It  was  contended  on  behalf  of  the  appellants 
that  the  inside  paper  wrapper,  in  which  the  batter 
was  handed  to  the  purchaser,  was  a  label  within 
the  meaning  of  sect.  8  of  the  Sale  of  Food  and 
Drugs  Act  1875;  that  the  printed  notice  in  the 
shop  was  sufficient  notice  to  the  respondent  apart 
from  the  label,  and  that  there  was  no  evidence  of 
fraud.  Also,  that  as  such  wrapper  and  printed 
notice  in  the  shop  accurately  stated  the  nature 
and  composition  of  the  article  sold,  there  was  no 
evidence  of  a  sale  to  the  prejudice  of  the  pur- 
chaser within  the  meaning  of  sect.  6  of  the  Sale 
of  Food  and  Drugs  Aot  1875. 

It  was  contended  by  the  respondent :  (1)  That 
the  sale  was  complete  before  he  entered  the  shop, 
and  that  notice  by  label  or  otherwise  was  then  too 
late ;  (2)  that  as  the  batter  was  delivered  in  ft 
piece  of  plain  opaque  paper  which  prevented  the 
printing  on  the  inside  wrapper  being  visible  until 
removed,  and  as  the  respondent  did  not  in  fact 
read  it  and  did  not  purposely  abstain  from 
reading  it,  and  his  attention  was  not  called  to  it, 
the  inside  wrapper  did  not  constitute  notice  by 
label  supplied  at  the  time  of  delivering  the 
article  to  the  person  receiving  the  same  within 
the  meaning  of  sect.  8  of  the  Aot  of  1875; 
and  (3)  that  as  he  did  not  observe  the  notice 
on  the  wall  in  the  shop  and  his  attention  was 
not  called  to  it,  it  was  no  notice  to  him  at  all. 

The  justices  were  of  opinion  (1)  that  the  printed 
matter  on  the  inside  wrapper  was  in  its  terms 
inaccurate  and  misleading,  and  on  that  ground 
was  not  a  sufficient  notice  by  label  within  the 
meaning  of  sect.  8,  inasmuch  as  it  stated  the 
result  of  the  blending  to  be  to  "  retain "  in  the 
butter  about  20  to  24  per  oent,  of  "nwistaaV 
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whereby  it  acquired  delicacy  of  flavour,  whereas 
the  true  and  only  result  was  to  "  add "  7*8  per 
cent  of  "  water "  to  the  extreme  limit  of  16  per 
cent  natural  to  the  batter ;  (2)  that  for  the  like 
reasons  the  notice  on  the  wall  of  the  shop  was  not 
a  sufficient  notice;  (3)  that  as  the  butter  was 
delivered  in  a  piece  of  plain  opaque  paper  which 
until  removed  effectually  concealed  the  inside 
wrapper  and  the  printing  thereon,  and  as  the 
respondent  did  not  in  fact  read  the  printing  and 
did  not  purposely  abstain  from  so  doing-,  and 
having  regard  to  the  nature  of  the  article  asked 
for  and  to  the  fact  that  his  attention  was  not 
called  to  the  printing,  the  inside  wrapper  did  not 
constitute  a  notice  by  label  supplied  at  the  time 
of  delivering  the  article  to  the  person  receiving 
the  same  within  the  meaning  of  sect.  8  of  the  Act 
of  1875 ;  (4)  that  as  the  respondent  did  not  observe 
the  printed  notice  on  the  wall  in  the  shop,  and 
having  regard  to  the  nature  of  the  article  asked 
for  and  the  fact  that  his  attention  was  not 
called  to  the  notice,  the  same  was  no  notice  to 
him  at  all ;  (5)  that  the  sale  of  the  article  was 
complete  before  the  respondent  entered  the  shop, 
and  that  notice  by  label  or  otherwise  was  too 
late ;  and  (6)  that  the  excess  of  7'8  per  cent,  of 
water  found  in  the  butter  was  added  fraudulently 
to  increase  its  bulk  and  weight,  and  that  on  that 
ground  also  notice  by  label  or  otherwise  was  no 
protection  to  the  appellants. 

The  justices  therefore  convicted  the  appellants. 

The  questions  for  the  opinion  of  the  court 
were:  (I)  Whether  the  inside  wrapper  in  which 
the  butter  was  delivered  was  a  sufficient  notice 
bv  label  within  the  meaning  of  Beet.  8  of  the  Sale 
of  Food  and  Drugs  Act  1875 ;  (2)  whether  upon 
the  facts  stated  there  was  sufficient  notice  other- 
wise than  by  label  to  the  purchaser  of  what  he 
was  purchasing ;  and  (3)  whether  upon  the  facts 
stated  there  was  any  evidence  that  the  excess  of 
water  in  the  butter  was  added  fraudulently  to 
increase  the  bulk  or  weight. 

If  the  court  should  be  of  opinion  that  the 
inside  wrapper  was  sufficient  notice  by  label 
within  the  meaning  of  sect.  8  of  the  Aot  of  1875, 
or  that  the  purchaser  had  sufficient  notice  other- 
wise than  by  label  of  what  he  was  purchasing,  and 
that  there  was  no  evidence  that  the  excess  of 
water  was  intended  fraudulently  to  increase  the 
bulk  or  weight,  then  the  conviction  was  to  be 
quashed ;  otherwise  the  oonvictiou  was  to  stand. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict  o.  63),  provides  : 

Seofc.  6.  No  person  shall  sell  to  the  prejudice  of  the 
purchaser  any  article  of  food  or  any  drag  which  is  not 
of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  soon  purchaser,  under  a  penalty  not 
exceeding  twenty  pounds;  provided  that  an  offence 
•hall  not  be  deemed  to  be  committed  under  this  seotion 
in  the  following  oases ;  that  is  to  say,  (1)  Where  any 
Batter  or  ingredient  not  injurious  to  health  has  been 
added  to  the  food  or  drug  because  the  same  is  required 
for  the  production  or  preparation  thereof  as  an  article 
of  oommeroe,  in  a  state  fit  for  carriage  or  consumption, 
end  not  fraudulently  to  inorease  the  bulk,  weight,  or 
measure  of  the  food  or  drug,  or  oonoeal  the  inferior 
quality  thereof . 

Sect  8.  Provided  that  no  person  shall  be  guilty  of 
my  such  offenoe  as  aforesaid  in  respect  of  the  sale  of  an 
article  of  food  or  a  drug  mixed  with  any  matter  or 
ingredient  not  injurious  to  health,  and  not  intended 
fraudulently  to  inorease  its  bulk,  weight,  or  measure,  or 


oonoeal  its  inferior  quality,  if  at  the  time  of  delivering 
such  article  or  drug  he  shall  supply  to  the  person 
receiving  the  same  a  notioe,  by  a  label  dtetinotly  and 
legibly  written  or  printed  on  or  with  the  article  or  drug, 
to  the  effect  that  the  same  is  mixed. 


Asquithy  K.O.  (Avory,  K.C.  and  Bonsey  with 
him)  for  the  appellants. — The  point  is  whether 
the  article  sold  was  sold  to  the  prejudice  of  the 
purchaser  within  sect.  6,  and  also  whether  there 
was  a  notice  by  label  having  regard  to  sect.  8. 
The  justices  were  wrong  in  holding  that  there 
was  not  a  sufficient  notice.  The  only  offence 
here  is  that  of  selling  to  the  prejudice  of  the  pur- 
chaser, and  it  is  quite  independent  of  the  question 
which  may  arise  under  sect.  8,  as  the  case  is  not 
made  out  unless  it  be  shown  that  there  is  a 
sale  to  the  prejudice  of  the  purchaser  within 
sect.  6.  Where  the  seller,  as  in  tnis  case,  brings 
to  the  knowledge  of  the  purchaser  the  fact  that 
the  article  sold  is  not  of  the  nature,  substance, 
and  quality  demanded,  then  the  sale  is  not  "  to 
the  prejudice  of  the  purchaser"  within  sect.  6, 
and  there  is  no  offenoe : 

Bandy*  v.  Small,  39  L.  T.  Rep.  118 ;  3  Q.  B.  Div. 
449. 

Oockburn,  G.J.  there  says :  "  If  a  man  puts  up  in 
a  conspicuous  position  a  notice  in  large  letters, 
and  it  is  clear  that  it  must  have  come  under  the 
observation  of  the  easterner,  the  6th  seotion 
would  not  apply."  That  applies  here.  Any 
customer  coming  into  the  appellants'  shop  had 
notioe  that  what  was  sold  was  blended  butter. 
Secondly,  there  was  a  notice  by  label,  within 
sect.  8,  that  the  article  sold  was  blended  butter. 
In  Jones  v.  Jones  (58  J.  P.  653).  where  cocoa  was 
packed  in  a  tin  and  a  label  on  the  tin  stated  that 
the  cocoa  was  mixed,  it  was  held  that  there  was  a 
sufficient  notioe  by  label,  although  the  label,  as 
here,  was  wrapped  in  opaque  paper.  So  in  Piatt 
v.  Tyler  (58  J.  P.  71),  where  a  label  on  a  tin  of 
milk  stated  the  milk  to  be  skimmed  milk,  it  was 
held  to  be  a  "  sufficient  disclosure  of  the  altera- 
tion "  within  the  analogous  sect.  9.  The  judg- 
ment of  Lord  Russell,  O.J.  in  Spiers  and  Pond  v. 
Bennett  (74  L.  T.  Rep.  697;  (1896)  2  Q.  B.  65), 
which  was  also  under  sect.  9,  shows  that  there 
was  here  a  sufficient  disclosure  of  the  alteration. 
But  the  appellants  are  not  bound  to  resort  to 
sect.  8  at  all;  that  section  is  only  a  second 
defence.  They  rely  more  strongly  on  sect.  6  than 
on  sect.  8,  and  in  the  material  part  of  sect.  6  the 
words  "  fraud  "  or  "  fraudulently  "  do  not  occur. 
All  sect.  6  says  is  that  the  sale  must  not  be  to  tbe 
prejudice  of  the  purchaser.  The  real  point  here 
is  that  the  article  was  a  mixed  or  blended  article, 
and  if  the  vendor  has  given — as  the  appellants 
have  done  by  the  notice  in  the  shop — notice  to 
the  purchaser  that  the  article  was  blended,  then 
there  is  no  evidence  that  the  sale  is  to  the 
prejudice  of  the  purchaser  and  no  offence  within 
sect.  6;  but  even  under  sect.  8  the  authorities 
show  that  the  label  was  a  sufficient  notioe  by 
label  within  that  section.    He  also  referred  to 

Pope  v.  Tearle,  30  L.  T.  Bep.  789 ;  L.  Rep.  9  0.  P. 
499. 

A.  Glen  for  the  respondent. — The  justices  were 
right  in  holding  that  the  notices  were  not  suffi- 
cient notices  to  the  purchaser  and  that  the  sale 
whs  to  the  prejudice  of  the  purchaser  within 
sect.  6.    In  Pearks,  Ounston,  and  Tee  Limited  v. 
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Knight  (85  L.  T.  Rep.  379;  (1901)  2  K.  B.  825), 
the  appellants  were  convicted  under  sect.  6  of 
selling  this  blended  butter  as  butter  simply  with- 
out giving  any  notice  to  the  purchaser  that  it  was 
blended.  Since  that  decision  this  notice  has  been 
adopted.  There  is  a  finding  by  the  justices  that 
the  excess  of  water  was  added  to  the  butter 
fraudulently  to  increase  its  bulk  and  weight. 
That  brings  the  case  clearly  within  the  decision 
in  Liddiard  v.  Reece  (44  J.  P.  233),  where  coffee 
was  mixed  with  chioory  and  where  the  justices 
found  as  a  fact  that  the  mixing  was  done  fraudu- 
lently to  increase  the  bulk.  There  Lush  and 
Manisty,  JJ.  held  that,  as  there  was  a  finding 
that  the  coffee  was  fraudulently  mixed  with  intent 
to  increase  the  bulk,  the  conviction  under  sect.  6 
was  right",  and  that  the  label  did  not  protect  the 
seller.  Harder  v.  Meddings  (44  J.  P.  234)  is  to 
the  same  effect.  What  the  prosecutor  has  to 
show  under  sect.  6  is  that  the  sale  is  to  the 
prejudice  of  the  purchaser.  He  does  that  by 
establishing  fraud,  because  if  he  shows  fraud  then 
the  sale  is  to  the  prejudice  of  the  purchaser,  and 
if  the  seller  wants  to  get  out  of  that  he  must  show 
that  the  purchaser  had  notice  of  the  fraud,  hb 
if  the  purchaser  had  notice  of  the  fraud  there 
would  be  no  sale  to  his  prejudice.  With  regard 
to  the  notice,  the  suggestion  is  that  there  is  Borne 
operation  which  is  performed  on  the  butter  by 
which  the  moisture  which  ought  to  be  in  the 
butter  is  prevented  fiom  disappearing,  whereas 
in  fact  the  effect  is  that  nearly  8  per  cent,  of 
water  is  added  to  the  butter  which  did  not 
belong  to  it  originally  and  which  ought  not  to  be 
in  it.  There  was  abundant  evidence  of  fraud, 
and  evidence  on  which  the  justices  were  justified 
in  finding  as  they  did  and  in  convicting  the 
appellants. 

Asquith,  K.O.  in  reply. 

Lord  Alvebbtonb,  C.J. — I  must  say  that  this 
case  is  not  stated  in  a  satisfactory  way.  If  the 
court  were  satisfied  that  this  compound  had  been 
sold  as  butter,  and  nothing  else  had  been  said 
about  it,  there  would  be  evidence  of  an  offence 
under  sect.  6.  I  think  that  was  practically 
decided  in  the  case  of  Pearks,  Gunston,  and  Tee  v. 
Knight  (ubi  sup.),  cited  in  the  argument,  and 
I  should  have  come  to  the  same  conclusion,  but 
certainly  that  is  not  the  way  in  which  we  ought 
to  regard  this  case.  The  purchaser  asked  for 
half  a  pound  of  Is.  butter,  and  the  butter  was 
purchased.  If  it  should  turn  out  that  there 
were  various  classes  of  butter  at  Messrs.  Pearks' 
establishment,  and  that  this  was  merely  butter 
at  a  different  price  from  the  other  butters,  notice 
of  that  ought  to  be  given,  but  I  understand  the 
facts  in  this  case  to  be  that  Messrs.  Pearks  are 
selling  one  sort  of  butter  only — namely,  blended 
batters.  That  is  the  conclusion  I  draw  from  the 
facts,  and  I  do  not  intend  anything  I  say  now  to 
— '-  to  a  case  where  different  kinds  of  butter 


are  being  sold.  There  are  three  questions  left  by 
the  justices  for  us  to  decide.  With  regard  to 
the  nrst,  whether  the  inside  wrapper  delivered  to 
the  purchaser  was  a  sufficient  notice  within  sect.  8, 
speaking  for  myself  only,  I  am  not  satisfied  that, 
if  an  offence  had  been  made  out  under  sect.  6, 
this  label  would  have  protected  the  appellants. 
Sect.  8  provides  that  a  person  shall  not  be  guilty 
of  such  an  offence  in  respect  of  the  sale  of  an 
article  not  intended  fraudulently  to  increase  the 


bulk,  or  weight,  if  at  the  time  of  delivery  he  shall 
supply  the  purchaser  receiving  the  same  with 
a  notice  by  label.  If  we  were  dealing  with  that 
section  only,  we  should  undoubtedly  have  to 
consider  to  a  greater  extent  the  words  "  intended 
fraudulently  to  increase  its  bulk  or  weight " ;  and 
we  should  have  to  say  whether  or  not  at  the  time 
of  delivering  such  article  the  purchaser  was 
supplied  with  notice  by  means  of  the  labeL 
Speaking  for  myself,  I  have  very  grave  doubt 
whether  delivering  an  article  such  as  this  with 
notice  on  an  internal  label  would  be  delivery  with 
notice  by  label  to  the  purchaser  at  the  time  of 
purchase  or  at  the  time  of  delivery  of  the  article. 
I  do  not  think  the  case  of  Jones  v.  Jones  {ubi  sup.) 
is  sufficient  authority  on  the  facts  of  this  case. 
The  second  question  is  a  most  important  one— 
namely,  whether  there  was  sufficient  notice  other- 
wise than  by  label.  As  to  this,  it  has  been  found 
by  the  justices  that  the  large  notice  referred  to, 
an  exact  copy  of  the  smaller  notice  on  the  wrapper, 
was  hung  in  the  shop  behind  the  butter  counter, 
and  was  visible  to  everyone  going  into  the  shop. 
This  is  a  finding  that  an  ordinary  purchaser  going 
in  to  buy  this  butter  would  see  this  notice,  and  that 
is  not  at  all  qualified  by  the  statement  that  the 
respondent  did  not  see  it  and  that  his  attention 
was  not  called  to  it.  The  purchaser,  having  got 
the  butter,  went  into  the  shop  to  fulfil  the  condi- 
tions of  the  Act  and  to  tell  the  sellers  that  he 
was  going  to  divide  the  sample ;  and  if  the  finding 
that  the  respondent  did  not  see  the  notice  was 
meant  to  be  a  finding  against  Messrs.  Pearks  that 
the  notice  would  not  have  come  to  the  notice  of 
an  ordinary  purchaser,  then  I  cannot  understand 
why  these  words  were  put  in  the  finding  that  the 
"notice  was  visible  to  anyone  going  into  the 
shop."  Beading  that  notice,  which  was  placed  on 
the  wall,  I  think  it  is  quite  impossible  in  the  face 
of  that  notice  to  assume  that  it  only  applied  to 
one  kind  of  butter  or  article  sold  in  that  shop.  1 
have  come  to  the  conclusion  that  it  cannot  be 
taken  to  be  a  sale  of  one  of  many  classes  of  butter 
at  different  prices ;  but  the  statement  in  the  case 
is  as  to  the  purchase,  of  Messrs.  Pearks'  butter, 
meaning  the  same  thing  as  the  butter  described 
in  the  notice.  That  being  bo,  I  think  we  are 
bound  by  the  cases  of  Sandys  v.  Small  {ubi  sup.) 
and  Spiers  and  Pond  v.  Bennett  {ubi  sup.),  which 
I  understand  lay  down  the  proposition  that  if  a 
purchaser  is  told  at  the  time  of  the  purchase,  and 
it  is  brought  to  his  knowledge,  that  the  article 
sold  is  a  blended  article,  it  cannot  then  be  said  that 
the  article  is  being  sold  to  the  prejudice  of  the 
purchaser.  I  think  no  question  arises  here  under 
sect.  24,  and  I  think  that  the  prosecutor  has  to 
prove  that  there  is  a  sale  to  the  prejudice  of  the 
purchaser.  It  is  good  law  and  good  sense  that 
when  a  person  is  told  he  is  buying  butter  blended 
with  something,  he  is  not  entitled  to  come  to  this 
court  and  say  he  was  buying  something  which 
was  not  mixed  with  anything  at  all  As  to  the 
terms  of  this  notice,  they  are  not  particularly 
happy,  but  I  do  not  intend  to  give  any  guidance 
as  to  it.  To  the  person  who  understands  the 
chemistry  of  butter  and  knows  it  has  only 
16  per  cent,  of  moisture  ordinarily,  I  think  it 
would  be  wrong  to  say  "  it  retains  about  20  to 
24  per  cent,  of  moisture " ;  but  to  the  ordinary 
purchaser — who  within  the  ruling  of  Sandys  v. 
Small  {ubi  sup.)  has  to  be  considered— it  is  a 
statement  that  the  butter  is  mixed  with  milk  and 
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has  in  it  some  23  per  cent,  of  moisture.  I  do  not 
think  that  any  misleading  statement  in  that  notice 
can  do  away  with  the  broad  statement  that  the 
batter  sold  at  that  shop  is  in  accordance  with  the 
notice.  I  think,  therefore,  the  answer  to  the 
second  question  must  be  in  favour  of  the  appel- 
lants, and  that  there  was  no  evidence  of  an  offence. 
There  remains  the  third  question,  which  has 
become  im material.  When  once  we  get  that  there 
is  no  offence  under  sect.  6,  this  question  of  sup- 
posed fraudulent  addition  does  not  arise  at  all, 
and  it  is  only  because  the  justices  have  overlooked 
the  true  view  of  the  law,  having  regard  to  Sandys 
v.  Small  (ubi  rap.),  that  they  have  left  it  to  us. 
I  think  this  case  comes  within  the  definition  of 
Cockburn,  0.  J.  in  Sandys  v.  Small  (ubi  sup ), 
and  of  Lord  Russell,  G.J.  in  Spiers  and 
Pond  v.  Bennett  (ubi  sup.),  and  that  there 
was  no  sale  to  the  prejudice  of  the  purchaser, 
and  that  this  appeal  should  therefore  be 
allowed. 

Dasling,  J. — I  am  of  the  same  opinion ;  but 
I  must  say  that  in  what  the  appellants  have  done 
here  they  have  gone  exceedingly  close  to  the 
line.  In  my  view  they  are  saved  only  by  the 
large  notice  which  they  had  put  up  in  the  shop. 
If  it  had  not  been  for  that  notice  and  if  they  had 
relied  simply  upor.  the  label,  my  opinion  is  that 
they  would  not  hate  brought  themselves  within 
the  protection  of  the  statute.  I  do  not  wish  to 
say  a  word  against  the  case  of  Jones  v.  Jones  (ubi 
tup.),  because  I  do  not  think  what  was  done  here 
eomes  within  the  rule  in  Jones  v.  Jones  (ubi  sup.) 
There  the  paper  covering  was  the  usual  way  of 
giving  the  article  to  the  purchaser.  I  do  not 
think  that  anyone  would  say  that  the  usual  way 
of  selling  butter  is  to  put  it  into  a  piece  of  paper 
which  says  it  is  butter  mixed  with  something  else 
and  then  to  wrap  round  it  a  piece  of  opaque  paper 
which  prevents  the  person  reading  what  is  on  the 
inner  wrapper.  I  should  not  think  of  saying 
there  was  no  label ;  there  was  a  label,  but  it  was 
wanting  in  all  the  elements  present  in  that  case. 
The  label  was  not,  as  I  understand,  put  round  the 
batter  at  the  time  of  delivering  the  article  to  the 
purchaser.  I  gather  that  the  butter  was  kept 
wrapped  up  in  the  wrapper  with  the  print  on  it. 
and  then  had  the  thick  outer  wrapper  put  round. 
With  regard  to  the  large  notice,  I  think  the 
wording  is  very  suspicious  ;  but  to  say  that  it 
makes  one  suspect  the  article  which  it  praises  is 
one  thing,  and  to  say  that  it  convinces  one  that  it 
is  prepared  fraudulently  to  increase  the  bulk  or 
weight  of  the  article  is  another  .thing ;  and, 
except  this,  I  cannot  see  any  evidence  that  the 
preparation  was  made  fraudulently  to  increase 
the  bulk  or  weight.  It  is  suspicious  because  it 
says :  "  Made  by  improved  machinery  whereby  it 
retains  moisture  and  acquires  delicacy."  That  is 
not  expressing  the  thing  properly.  To  my  mind 
one  verb  would  have  done  for  the  two  things,  and 
if  they  bad  put "  acquires  23  per  cent,  of  moisture 
and  delicacy,"  that  would  put  the  facts  of  the 
case  properly.  It  much  more  acquires  moisture 
than  it  does  delicacy.  I  have  not  much  doubt 
that  that  notice  was  not  drawn  by  a  butter 
merchant.  It  was  an  attempt  to  gain  the  pro- 
tection of  the  statute,  and  the  words,  no  doubt, 
were  really  used  because  they  had  been  used  in 
some  reported  case,  and  were  selected  by  some- 
body with  a  knowledge  of  other  things  than 
batter. 

Mao.  Cab.— Vol.  XX. 


Channhll,  J. — The  substance  sold  is  a  per- 
fectly legitimate  substance  to  deal  in,  but  it  is 
not  butter,  and  therefore  the  court  in  the  previous 
case  of  Pearks,  Ganston,  and  Tee  v.  Knight  (ubi 
sup.)t  where  the  article  was  sold  as  butter, 
decided  that  there  was  an  offence  m gainst  this  6th 
section  of  the  Act  for  selling  a  thing  not  of  the 
nature,  substance,  and  quality  demanded,  aiid 
th  it  selling  it  simply  as  butter,  without  anything 
further,  was  a  sale  to  the  prejudice  of  the  pur- 
chiser.  But  it  is  an  article  which  it  is  legitimate 
to  sell  as  blended  butter.  Whether  there  is  suffi- 
cient evidence  of  a  sale  to  the  prejudice  of  the 
purchaser  seems  to  depend  upon  whether  it  was  in 
fact  sold  as  blended  butter  or  as  butter.  Now,  it 
is  obvious  that  after  the  previous  decision  the 
appellants  took  steps  Intended  to  meet  the  case 
decided  against  them,  and  intended  to  protect 
themselves  by  selling  this  article  solely  as  blended 
butter.  Both  these  notices  may  be  criticised,  but 
they  both  begin  by  saying  that  it  is  choicest 
butter,  blended,  and  then  go  on  to  say  that  it 
has  more  than  the  ordinary  amount  of  moisture. 
Consequently,  if  the  sale  took  place  on  these 
documents,  it  is  a  sale  of  blended  butter,  and  not 
of  ordinary  butter.  The  difficulty  in  dealing  with 
these  cases  as  to  saleB  to  the  prejudice  of  the 
purchaser  always  arises  from  the  fact  that  the 
purchaser  before  the  court  is  nearly  always  an 
inspector  who  is  buying  for  the  purpose  of 
analysis  and  not  for  his  own  consumption,  and 
so  one  has  to  look  at  the  circumstances  and  see 
whether,  if  he  had  been  an  ordinary  purchaser,  he 
would  have  been  prejudiced.  There  always  arises 
the  difficulty  when  there  is  a  notice  in  the  shop 
whether  an  ordinary  purchaser  would  have  seen  it. 
The  inspector  is  not  likely  to  go  about  the  shop 
searching  for  notices;  but  we  have  to  consider 
what  an  ordinary  purchaser  would  do.  In  the 
present  case  there  was  a  large  notice  in  a  con- 
spicuous place  in  the  shop,  so  that  anyone  would 
see  it.  That  brings  this  case  within  the  case  of 
Spiers  and  Pond  v.  Bennett  (ubi  sup.),  which  says 
that  under  such  circumstances  as  those  the  sale 
could  not  be  considered  to  be  a  sale  to  the 
prejudice  of  the  purchaser.  That  sufficiently  dis- 
poses of  this  case.  The  process  was  done  to 
increase  the  weight,  bulk,  and  measure,  but  it 
does  not  follow  that  it  was  done  fraudulently.  If 
it  was  doae  with  the  honest  intention  of  selling  it 
as  what  it  was — namely,  blended  butter — there 
was  no  fraud  in  doing  something  which  would 
increase  the  weight  and  bulk. 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellants,  Neve,  Beck,  and 
Kirby. 

Solicitor  for  the  respondent,  T.  Weeding, 
Kingston-upon-Thames. 
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Feb.  26  and  27, 1902. 

(Before  Lord  Alyekstoxs,  C.J.,  Darling  and 

Channbll,  JJ.) 

Holland  (app.)  v.  Hall  (reap.),  (a) 

Hawker — Carrying  to  sell — Carrying  goods  to 
show  on  approval  with  a  view  to  sell — Previous 
request  to  a  canvasser  to  send  goods  on  approval 
— -Necessity  of  hawker's  licence — Hawkers  Act 
1888  (51  &  52  Vict  c.  33),  ss.  2,  6. 

By  sect.  2  of  the  Hawkers  Act  1888  "hawker" 
means  "  any  person  who  travels  with  a  horse 
.  .  .  and  goes  from  place  to  place  or  to  other 
men's  houses  carrying  to  seU  or  exposing  for  sale 
any  goods,"  &c. 

The  respondent  was  sent  out  by  his  employers,  who 
were  manufacturers  of  sewing  machines,  with  a 
horse  and  van  in  which  were  some  sewing 
machines,  with  instructions  to  caU  at  certain 
specified  houses  in  different  places  and  show  the 
machines  on  approval  for  the  purpose  of  selling 
them,  and  he  aid  so.  None  of  the  persons  in  the 
houses  called  at  had  bought  or  agreed  to  buy 
machines,  but  they  had  previously  been  visited 
by  a  canvasser  to  whom  they  had  expressed  a 
desire  to  see  a  machine  to  decide  whether  they 
would  purchase  it.  The  machines  were  shown  at 
these  houses  on  approval,  and  if  approved  of 
they  would  be  sold  there. 

Held,  that  the  respondent  was  going  "from  place 
to  place  carrying  to  sell "  within  the  meaning  of 
sect.  2,  and  was  therefore  a  "  hawker "  and 
required  a  hawker's  licence;  and  that  he  was 
none  the  less  a  hawker  because  he  had  offered  the 
machines  only  to  persons  who  had  previously 
been  visited  by  a  canvasser. 

Case  stated  by  justices  of  the  peace  for  the  West 
Biding  of  the  County  of  York. 

At  a  petty  sessions  held  at  Otley  for  the  West 
Biding  on  the  16th  Aug.  1901,  an  information  was 
preferred  by  the  appellant  Joseph  Holland,  an 
officer  of  Inland  Revenue,  by  order  of  the  Commis- 
sioners of  Inland  Revenue,  against  the  respondent 
William  Hall  and  a  certain  Fred  Poppleston,  for 
the  recovery  of  the  penalty  imposed  by  sect.  6  of 
the  Hawkers  Act  1888  (51  &  52  Vict.  o.  33). 

The  information  stated  that  Fred  Poppleston 
and  William  Hall  on  the  19th  April  1901,  at  the 
parish  of  Ilkley,  in  the  West  Biding  of  the 
County  of  York,  did  trade  as  hawkers  without 
having  in  force  a  proper  licence  as  by  the  statute 
in  that  behalf  was  required,  contrary  to  the  form 
of  the  statutes  in  that  case  made  and  provided ; 
whereby  they  had  forfeited  for  such  offence  the 
sum  of  ten  pounds. 

The  respondent  (Hall)  appeared  before  the 
justices  to  answer  to  the  information,  and,  as  it 
appeared  that  the  summons  issued  had  not  been 
served  upon  Poppleston,  the  justices  proceeded  to 
hear  and  determine  the  information  againBt  the 
respondent  alone. 

The  Hawkers  Act  1888  imposes,  in  sect.  3,  a 
duty  of  two  pounds  upon  an  exoise  licence  to  be 
taken  out  by  every  hawker  in  the  United  King- 
dom subject  to  certain  exemptions,  none  of  which 
apply  to  this  case,  and  sect.  2  of  the  Act  defines  a 
hawker  as  follows : 

"Hawker"  means  any  person  who  travels  with  a 
horse  or  other  beast  bearing  or  drawing  burden,  and  goes 
from  place  to  plaoe  or  to  other  men's  houses  oarrying  to 

(a>  Reported  by  W.  W.  O&a,  Esq.,  Barrlstsr-afe-Law. 


sell  or  exposing  for  sale  any  goods,  waves,  or  merohan- 
dise,  or  exposing  samples  or  patterns  of  any  goods, 
wares,  or  merchandise  to  be  afterwards  delivered,  sod 
includes  any  person  who  travels  by  any  means  of  loco- 
motion to  any  plaoe  in  which  he  does  not  usually  rends 
or  carry  on  business,  and  there  sells  or  exposes  for  tab 
any  goods,  wares,  or  merchandise  in  or  at  any  house, 
shop,  room,  booth,  stall  or  other  plaoe  whatever  hind  or 
used  by  him  for  that  purpose. 

Sect.  5,  sub-sect.  2,  provides : 

A  hawker  shall  not  let  to  hire  or  lend  bis  licence  to 
any  person :  Provided  that  a  servant  may  travel  with 
his  master's  licence  and  trade  for  his  master's  benefit. 

Sect  6  (1).  If  any  person  does  any  act  for  which  s 
lioenoe  is  required  by  this  Aot— (a)  Without  having  s 
proper  lioenoe  in  force  in  that  behalf  ...  he  shall 
for  every  such  offence  incur  a  fine  of  ten  pounds  over 
and  above  any  other  penalty  to  which  he  may  be  liable. 

It  was  proved  before  the  justices  that  on  the 
19th  April  1901  the  respondent  and  Poppleston 
were  in  the  employment  of  the  Singer  Manufac- 
turing Company,  who  were  makers  of  sewing 
machines.  The  respondent  and  Poppleston  started 
from  Shipley  in  the  morning  of  that  day  with 
a  horse  drawing  a  covered  van,  in  which  were 
five  sewing  machines.  They  were  first  seen  at 
Ilkley  and  about  an  hour  later  at  Ben  Bhydding. 
Shipley,  Ilkley,  and  Ben  Bhydding  are  separate 
and  distinct  places.  At  Ben  Rhydding  they  were 
seen  to  go  with  the  van  to  two  houses  known 
respectively  as  Redgarth  and  Fieldhuret  At 
Bedgarth  they  saw  a  servant,  and  asked  her 
if  any  order  had  been  given  at  that  house  for 
a  sewing  machine.  Upon  receiving  a  reply  in  the 
negative,  they  asked  her  to  buy  a  machine,  and 
remained  for  two  or  three  minutes  trying  to 
persuade  her  to  do  so,  and  offered  to  fetch  a 
machine  from  the  van,  but  she  refused  to  buy 
one.  At  Fieldhuret  they  saw  two  servants. 
James  Bailey,  a  canvasser  employed  by  the 
Singer  Manufacturing  Company,  had  on  the  17th 
April  1901  called  at  this  house  and  had  seen 
these  two  servants  and  asked  them  to  buy  a 
sewing  machine.  He  had  no  machines  with  him 
on  that  day,  and  upon  offering  to  send  a  machine 
on  approval  was  told  that  he  might  do  so.  Bailey 
did  not  mention  any  particular  kind  of  machine 
nor  any  price,  and  there  was  no  agreement  made 
by  either  of  the  two  servants  with  him  to  purchase 
a  machine.  When  the  respondent  and  Poppleston 
went  to  Fieldhuret  the  two  servants  refused  to 
buy  a  machine,  and  then  Poppleston  asked  if  he 
might  leave  one  there  till  evening.  He  left  one, 
and  it  was  called  for  on  the  22nd  April  by  one  of 
the  company's  agents. 

It  was  also  proved  that  when  the  respondent 
and  Poppleston  started  on  their  rounds  on  the 
19th  April  with  the  five  machines  they  had 
instructions  to  call  at  eight  different  houses  to 
show  machines  on  approval  These  houses  in- 
cluded Fieldhuret,  but  did  not  include  Bedgarth. 
None  of  the  persons  in  these  eight  houses  had 
agreed  to  buy  a  machine,  but  they  had  previously 
expressed  to  a  canvasser  of  the  Singer  Manufac- 
turing Company  a  desire  to  see  a  machine  in 
order  to  decide  whether  they  would  make  a  pur- 
chase. The  five  machines  in  the  van  were  taken 
out  to  show  to  the  people  at  these  eight  houses. 
Three  of  the  machines  were  taken  back  in  the 
van  to  Shipley  at  the  close  of  the  day,  one  had 
been  left  at  Fieldhurst  as  above  mentioned,  but 
no  evidence  was  given  as  to  what  had  become  of 
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the  fifth  machine.  It  was  stated  by  the  respon- 
dent in  giving  evidence  on  his  own  behalf  that 
the  machines  were  shown  on  approval,  and  if 
satisfactory  they  would  be  sold. 

On  behalf  of  the  appellant  it  was  contended 
that  the  respondent  travelled  with  a  horse  drawing 
a  burden,  that  he  went  from  place  to  place  and  to 
other  men's  houses,  and  that  the  machines  were 
carried  for  sale.  In  support  of  this  contention 
the  case  of  O'Dea  v.  Crowhurst  (80  L.  T.  Rep.  491) 
was  cited  to  the  justices. 

On  behalf  of  the  respondent  it  was  contended 
that  the  Act  did  not  apply  to  a  large  firm  paying 
rates  and  taxes,  but  was  intended  to  be  a  protec- 
tion to  the  public  against  dishonest  persons ;  that 
the  machines  were  merely  sent  out  to  be  taken  to 
houses  at  which  a  canvasser  had  previously  called ; 
that  they  had  been  previously  ordered  and  were 
not  carried  for  sale.  The  following  cases  were 
cited:  Bex  v.  Littie  (1  Burr.  609);  Rex  v.  Buckle 
4  East,  346) j  and  Johnson  v.  Hudson  (11  East, 
180). 

The  justices  found  as  a  fact  that  none  of  the 
five  sewing  machines  had  been  sold  when  the 
respondent  left  Shipl*-y  with  the  van,  but  upon 
the  evidence  given  they  were  of  opinion  that  the 
machines  were  not  carried  for  sale  within  the 
meaning  of  the  Act  inasmuch  as  it  was  intended 
to  offer  them  only  to  persons  already  visited  by  a 
canvasser,  and  they  accordingly  dismissed  the 
information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  mentioned  the 
justices  were  right  in  point  of  law  in  holding  as 
aforesaid  that  the  machines  had  not  been  carried 
for  sale. 

Rawlatt  (Sir  Edward  Carson,  8-.G.  with  him) 
for  the  appellant. — The  question  is  whether  the 
respondent  was  carrying  these  goods  for  sale 
within  the  meaning  of  the  section.  Sect.  2 
defines  what  a  "  hawker "  is ;  then  sect.  3  pro- 
Tides  for  the  taking  out  of  an  annual  excise 
licence  by  every  hawker,  with  certain  exceptions 
Riven  in  sub-sect  3,  and  sect.  6  imposes  a  penalty 
for  acting  as  a  hawker  without  having  the  proper 
licence.  It  does  not  matter  whether  the  horse 
and  van  belonged  to  the  respondent  or  not ;  it  is 
sufficient  to  bring  the  case  within  the  section  if 
he  travelled  with  it,  though  the  servant  could  use 
the  master's  licence.  There  are  two  grounds  on 
which  the  decision  of  the  justices  is  wrong.  In 
the  first  place,  it  is  clearly  wrong  so  far  as  the 
house  Bedgarth  is  concerned,  as  no  canvasser  had 
called  there  previously,  and  it  could  not  be  denied 
that  there  at  least  the  respondent  did  carry  for 
sale ;  secondly,  there  was  a  carrying  for  sale  at 
the  other  houses,  although  a  canvasser  had  pre- 
viously called  at  the  houses.  The  fact  of  the 
canvasser  having  called  makes  no  difference, 
though  the  former  case  is  really  an  a  fortiori 
case.  If  the  machines  were  approved,  they  would 
be  sold  then  and  there.  In  &Dea  v.  Crowhurst 
(80  L.  T.  Rep.  491)  it  was  held  that  taking  a  cask 
of  oil  round  in  a  cart  to  customers  in  pursuance 
of  orders  to  call,  when  the  quantity  required  was 
fixed  by  the  customer  at  his  house,  was  hawking 
within  the  meaning  of  this  section.  In  that  case 
the  justices  were  of  opinion  that  the  Act  did  not 
apply  to  persons  calling  at  the  houses  of  regular 
customers  in  compliance  with  previous  requests 
bom  such  customers ;  but  the  court  (Darling  and 


Channel!,  JJ.)  held  that  that  was  a  wrong  view  of 
the  Act.  There  is  an  exception  (amongst  others) 
in  favour  of  persons  selling  fish,  fruit,  victuals,  or 
coal ;  otherwise  a  milkman  or  baker  taking  round 
milk  or  bread  would  require  a  licence. 

Bufus  Isaacs,  K.C.  (T.  Bullen  with  him)  for  the 
respondent. — The  point  raised  in  this  case  is 
one  of  very  great  importance,  not  so  much  to  the 

g resent  respondent  as  to  manufacturers  like  the 
inger  Manufacturing  Company,  to  whom  it 
would  mean  a  large  yearly  expenditure  if  this 
court  were  to  decide  that  there  ought  to  be  a 
licence  in  this  case,  as  the  licence  is  not  a  licence 
merely  for  the  firm,  but  is  a  personal  licence, 
though  a  servant  may  travel  with  his  master's 
licence:  (see  sect.  5,  sub- sect.  2).  The  question 
really  is  this :  Whether  in  carrying  machines  which 
were  to  be  shown  in  pursuance  of  the  canvasser 
having  called  and  having  received  instructions 
from  the  persons  visited  to  send  a  machine  for  the 
purpose  of  its  being  shown,  the  sending  or  taking 
of  the  machine  to  such  person  is  a  "  carrying  to 
sell"  within  the  meaning  of  the  Act;  in  other 
words,  whether  the  person  who  does  that  is  a 
"  hawker  "  within  the  meaning  of  the  Act.  The 
only  ground  upon  which  it  is  contended  he  is  a 
hawker  is  because  it  is  said  that  he  is  a  person 
who  travels  with  a  horse  and  cart  and  who  is 
"carrying  to  sell."  These  men  went  to  the 
house  Bedgarth  by  mistake,  and  that  house  must 
be  left  out  of  this  case  altogether,  so  that  the 
substance  of  the  matter  is  that  they  were  to  call 
at  eight  houses  which  the  canvassers  had  previously 
visited.  It  is  upon  that  that  the  case  ought  to  be 
decided,  as  there  is  no  finding  with  regard  to  Bed- 
garth  that  they  called  there  for  the  purpose  of 
selling  a  machine,  and  that  appears  from  the 
finding  of  the  justices  that  they  dismissed  the 
information  as  the  intention  was  to  offer  the 
machines  only  to  persons  already  visited  by  a 
canvasser,  and  Bedgarth  had  not  been  so  visited. 
If  the  information  had  been  with  regard  to  Bed- 
garth alone,  there  could  not  have  been  a  convic- 
tion, as  the  authorities  show  that  upon  one  sale 
alone  a  man  cannot  be  convicted  of  being  a 
hawker,  as  there  would  not  be  a  carrying  "  from 
place  to  place,"  which  is  the  essence  of  the  offence. 
The* gist  of  the  matter  is  the  habitual  carrying 
from  place  to  place  -. 

O'Dea  v.  Crowhurst  (ubi  sup.). 
Then,  as  to  Fieldhurst,  upon  the  statement  in  the 
case  there  is  nothing  except  that  the  respondent 
called  there  and  that  the  servants  refused  to  buy 
a  machine.  If  it  stood  upon  that,  there  could  be 
no  conviction,  because  it  would  be  merely  one 
isolated  instance.  There  was  simply  a  carrying 
round  of  these  machines  to  leave  them  on 
approval.  In  the  ordinary  course  they  would  be 
left  on  approval,  and  there  would  be  no  sale  until 
there  was  an  approval.  This  appears  quite 
clearly  from  the  statement  in  the  case  that  "  none 
of  the  persons  in  these  eight  houses  had  agreed  to 
bay  a  machine,"  Ac.  Persons  carrying  the 
machines  in  pursuance  of  these  instructions  were 
not  carrying  them  for  sale.  He  referred  to 
O'Dea  v.  Crowhurst  (ubi  sup.). 

Bowlatl  in  reply.  Curadv.vult 

Feb.  27.— Lord  Alvbestonb,  C.  J.— In  this  case 
I  have  felt  very  great  difficulty,  and  I  confess  that 
my  mind  has  fluctuated  more  than  once  in  the 
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course  of  the  argument.  If  the  finding  of  the 
magistrates  had  amounted  to  a  finding  that  the 
machines  were  only  taken  to  be  offered  for  ap- 
proval, or  were  only  sent  on  approval  in  pursuance 
of  a  previous  request  made  to  the  canvasser,  I 
should  have  thought  we  could  not  interfere;  but, 
after  carefully  considering  this  finding  of  the 
magistrates,  it  seems  to  me  that  they  nave  not 
found  that,  or  intended  to  find  it.  Their  finding 
is  expressed  in  these  words :  "  We  were  of  opinion 
that  the  machines  were  not  carried  for  sale  within 
the  meaning  of  the  Act  inasmuch  as  it  was 
intended  to  offer  them  only  to  persons  already 
visited  oy  a  canvasser,  and  we  accordingly  dis- 
missed the  information."  I  understand  that 
finding  to  be  this,  not  that  they  find  that  they 
were  not  offered  for  sale,  but  that  they  were  only 
offered  for  sale  to  persons  who  had  been  pre- 
viously canvassed.  Now,  I  think,  if  that  is  so,  the 
magistrates  were  wrong  in  holding  that  this  man 
was  not  going  about  travelling  '*  with  a  horse  or 
other  beast  bearing  or  drawing  burden  '*  and 
going  "  from  place  to  place  " — in  fact,  wrong  in 
holding  'that  he  was  not  a  hawker.  I  think 
the  line  of  division  may  be  clearly  ascertained. 
If  there  is  merely  the  sending  of  articles  that 
people  may  inspect  them  and  see  them,  that  would 
not  make  a  man  who  takes  them  a  hawker,  even 
although  ultimately  at  some  future  time  a  sale 
might  result.  On  the  other  hand,  it  does  not  seem 
to  me  to  be  less  an  offering  for  sale  because  the 
persons  who  are  likely  to  be  purchasers  have  been 
ascertained  before  the  hawker  visits  the  house. 
Now,  in  this  case  I  think  there  was  abundant 
evidence  on  which  the  magistrates  could  find, 
and  I  think  they  ought  to  have  foubd,  that  these 
machines  were  being  taken  about  for  sale,  although 
they  were  prima  facie  intended  only  to  be  offered 
on  this  occasion  to  persons  whose  names  had  been 
sent  in  to  the  head  place  of  business  by  the  can- 
vasser ;  and  I  think  certainly  with  regard  to  what 
happened  on  this  occasion  that  it  is  quite  clear 
that  there  was  evidence  that  they  were  offered  for 
sale  to  persons  whose  names  had  not  been  sent  in 
by  the  canvasser.  Possibly  that  would  not  be  a 
sufficient  ground  for  conviction  in  one  sense, 
because  it  wan  only  what  I  may  call  an  exception 
and  was  not  the  general  caBe  that  it  was  supposed 
was  being  dealt  with  by  the  magistrates.  1  come 
to  the  conclusion  that,  on  these  facts,  the  magis- 
trates must  be  taken  to  have  found  that  the 
machines  were  being  offered  for  salt*,  and  that  the 
only  reason  that  they  thought  the  man  was  not 
within  the  section  was  that  they  were  offered  for 
sale  to  persons  whose  names  had  been  previously 
mentioned.  I  think  that  that  distinction  is  not 
sufficient,  and  therefore  the  appeal  ought  to  be 
allowed. 

Dablinq,  J.  read  the  following  judgment : — In 
my  view  of  this  case  the  magistrates  have 
definitely  decided  that  a  person  who  carries  about 
from  place  to  place,  by  means  of  a  horse  and 
cart,  unsold  goods,  and  then  leaves  them  on 
approval — so  that  they  are  by  that  means  sold — 
does  not  carry  them  to  sell  within  the  meaning  of 
the  Hawkers  Act  1888,  8.  2.  As  a  reason  for 
this  opinion  they  rely  entirely  on  the  fact  that 
the  per  sod  8  who  purchased  had  previously  ex- 
pressed to  a  canvasser  a  desire  to  see  the  goods 
in  order  to  decide  whether  to  purchase  them  or 
not  I  cannot  see  that  it  makes  any  difference 
whether  this  desire  was  expressed  to  the  person 


who  carried  the  goods  or  to  another,  his  associate. 
If  this  did  alter  the  case,  then  an  ordinary 
pedlar  would  require  no  licence  if  he  left  his 
goods  at  an  inn,  himself  went  round  and  canvassed 
people,  and  then  took  his  goods  to  those  who  had 
expressed  a  wish  to  see  them.  It  appears  to  me 
that  the  fact  on  which  the  magistiates  rely  is 
really  immaterial  to  the  decision  of  the  question. 
I  think  that  the  respondent  is  shown,  on  the 
evidence  in  this  case,  to  have  gone  from  place  to 
place,  from  house  to  house,  carrying  goods  to 
sell,  and  exposing  them,  showing  them,  for  sale; 
aud  that  the  goods  were  shown  only  to  those  of 
whom  it  had  been  ascertained  that  they  would 
like  to  see  them  does  not,  in  my  opinion,  prevent 
the  exhibitor  from  being  a  hawker  within  the 
meaning  of  the  statute.  Therefore  I  think  the 
magistrates  came  to  a  wrong  conclusion. 

Channbll,  J.  read  the  following  judgment  :— 
I  agree.   I  think  there  is  abundant  evidence  stated 
in  the  case  to  justify  a  conviction  of  the  respon- 
dent for  trading  as  a  hawker.    The  only  difficulty 
arises  as  to  the  finding  of  the  magistrates  on  that 
evidence.    If  the  respondent,  and  the  man  with 
him,  were  taking  the  sewing  machines  in  the  van 
from  place  to  place  in  order  to  sell  the  goods, 
they  were  hawking  within  the  meaning  of  the 
statute.     If    they   had    been    delivering   goods 
in  pursuance  of  previous  contracts  of  sale,  of 
course  they  would  not  have  been  hawking;  and 
equally  if  they  were  delivering  goods  on  approval 
in  pursuance  of  previous   orders  to  send  goods 
on  approval  they  would  not  be  hawking.    Bat  if 
they  wt-re  taking  goods  about  in  order  to  find 
customers  for  them,  they  would  not  escape  being 
hawkers  by  having  sent  a  person  beforehand, 
whether  an  hour  or  so  before  or  a  day  or  two 
before,  to  ascertain  what  persons  would  be  likely 
to  be  customers,  and  be  willing  to  look  at  their 
goods,  and  then  only  calling  with  the  cart  at 
places  ascertained  to  be  favourable  for  business. 
Now,  we  have  to  see   whether  the  magistrates 
who  have  refused  to  convict  have  found  facts 
which  show  that  the  respondent  was  not  hawking. 
They  have  found  that  "  it  was  intended  to  offer 
the  machines  only  to  persons  already  visited  by 
the  canvasser."      if  that  means  that  the  goods 
were  only  sent  out  for  delivery  on  approval  to 
particular  persons  who  had  requested  goods  to  be 
delivered  to  them  on  approval,  it  would  not  be 
hawking ;    but  that  is  not  expressly  found,  and 
the  facts  as  to  the  number  of  machines  and  the 
number  of  houses  seem  to  negative  that  view  of 
the  case..    It  seems  to  me  that  the  finding  of  the 
magistrates  only  comes  to  this,  that  the  respondent 
was  carrying  the  goods  from  place  to  place  to  sell 
them,  but  he  was  only  intending  to  try  to  sell 
them  at  certain  houses  where  it  had  been  ascer- 
tained that  there  were  likely  customers.    I  think 
that  is  hawking  within  the  statute,  and,  on  that  view 
of  the  facts,  the  case  of  O'Dea  v.  Crowhurst  {ubi 
sup.)  appears  to  cover  this  case.     I  think  the 
appeal  must  be  allowed. 

Appeal  allowed.     Cose  remitted  to  the  jwUcee 
with  a  direction  to  convict. 

Solicitor  for  the  appellant,   The   8oUcitor  of 
Inland  Revenue. 

Solicitor  for  the  respondent,  O.  D.  Wtmebrwgk 
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Thursday,  March  13, 1902. 

(Before  Lord  Alyerstonr,  C.J.,  Darling 
and  Channbll,  J  J.) 

Scott  (app.)  v.  Lows  (reap.),  (a) 

Metropolis — Paving  apportionment — Dismissal  of 
summons  on  ground  of  street  not  being  a  new 
street—Fresh  apportionment — Res  judicata — 
Metropolis  Management  Acts  1855-1890. 

On  the  9th  Nov.  1898  the  H.  Vestry  resolved  thai 
Bystreet  be  paved  as  a  new  street,  and  appor- 
tioned the  sum  of  371. 16*.  Sd.  on  the  respondent, 
which  he  refused  to  pay. 

On  the  lbth  Sept.  1899  the  H.  Vestry  summoned 
the  respondent  for  that  sum,  but  the  summons 
wot  dismissed  on  the  ground  that  B.-street  was 
not  a  new  street  within  the  Metropolis  Manage- 
ment Acts. 

On  the  13th  June  1900  a  resolution  was  passed  by 
the  H.  Vestry  rescinding  the  above  apportion- 
ment, and  on  the  14th  March  1901  the  E.  Borough 
Council  resolved  that  B.- street  be  paved  as  anew 
street,  and  apportioned  on  the  respondent  the 
sum  of  SQL  16s.  Id.,  which  he  refused  to  pay,  and 
thereupon  the  present  summons  was  issued. 

The  magistrate  held  that  the  adjudication  of  the 
Ihth  Sept.  1899  was  conclusive,  and  he  dismissed 
the  summons. 

Held,  on  the  authority  of  Beg.  v.  Hutohins  (44  L.  T. 
Rep.  364)  and  Wakefield  Corporation  v.  Cooke 
(ante,  p.  420 ;  86  L.  T.  Bep.  198),  that  the  deci- 
tion  of  the  15th  Sept.  1899  was  not  conclusive  and 
the  present  case  should  be  heard  on  its  merits. 

Casi  stated  on  a  complaint  preferred  by  the 
appellant  against  the  respondent,  who  is  the 
owner,  within  sect.  250  of  the  Metropolis 
Management  Act  1855,  of  premises  known  as  the 
Manor  Farm  Dairy,  on  the  east  side  of  a  street 
known  as  Riseholme-street,  for  unlawfully 
neglecting  and  refusing  to  pay  the  sum  of 
32T  16*.  Id.,  the  sum  apportioned  on  him  in 
rapeet  of  the  premises  under  the  Metropolis 
Management  Acts. 

The  following  facts  were  proved : — 

The  appellant  is  the  paving  rate  collector  to  the 
paring  authority  within  the  metropolitan  borough 
of  Hackney,  which  exercises  all  the  powers  of  the 
Metropolitan  Management  Acts  1855  to  1890 
within  the  district  of  the  borough  council. 

The  respondent  is  the  owner  of  Manor  Farm 
Dairy,  Riseholme-street,  within  the  district 

On  the  9th  Nov.  1898  the  vestry  of  Hackney, 
predecessors  of  the  Hackney  Borough  Council,  in 
execution  of  their  statutory  powers  resolved  that 
Rieeholme-  street  be  paved  as  a  new  street  and 
apportioned  the  expensed  of  paving  Riseholme- 
rtreet  as  a  new  street  on  the  various  frontagers 
abutting  on  the  street,  of  whom  the  respondent 
"**  one.  The  sum  of  372. 16*.  Sd,  was  the  amount 
apportioned  on  the  respondent  as  owner  of  the 
Manor  Farm  Dairy,  which  sum  was  demanded  by 
the  Hackney  Vestry  from  the  respondent  on  the 
26th  Nov.  1898,  and  which  the  respondent  refused 
tonay. 

On  the  15th  Sept.  1899  the  Hackney  Vestry 
summoned  the  respondent  before  one  of  the  magis- 
trates of  the  Metropolis  at  the  North  London 
Police-court  for  the  sum  of  372.  16s.  84.,  being 
ths  proportion  alleged  to  be  due  from  the  respon- 

(•)  Bep«t«l  by  W.  ps  B.  Bflttutf,  Kiq.,  Burl»to»*t4*». 


dent  as  the  owner  of  the  Manor  Farm  Dairy  of 
the  paving  expenses  under  the  apportionment 
made  the  9th  Nov.  1898. 

The  respondent  called  no  evidence,  and  the 
magistrate  was  of  opinion,  on  the  facts  proved 
before  him  by  the  complainants,  that  the  Rise- 
holme- street  was  not  a  new  street  within  the 
Metropolis  Management  Acta,  and  accordingly 
dismissed  the  summons. 

On  the  application  of  the  complainants,  the 
magistrates  stated  a  special  case  for  the  High 
Court  under  the  title  of  the  Hackney  Vestry  (apps.) 
v.  Lowe  (reap.). 

On  the  5th  Feb.  1900  the  case  came  on  for 
hearing. 

The  respondents  then  objected  that  a  copy  of 
the  case  had  not  been  served:  by  the  appellants  on 
the  respondents  personally  within  three  days 
after  receipt  of  the  same  from  the  magistrate. 

The  court  held  the  objection  fatal  to  their 
jurisdiction  and  dismissed  the  appeal. 

Riseholme-street  continued  unpaved,  and  no 
work  whatsoever  was  done  upon  it  under  the 
aforesaid  apportionment. 

On  the  loth  June  1900  a  resolution  was  passed 
by  the  vestry  of  Hackney  rescinding  the  afore- 
said apportionment  and  all  resolutions  concerning 
the  same. 

On  the  14th  March  1901,  the  Hackney  Borough 
Council  resolved  that  Riseholme-street  should  be 

Sived  as  a  new  street  within  the  meaning  of  the 
etropoli8  Management  Act  1855  to  1890,  and 
the  surveyor  apportioned  a  sum  of  322.  16s.  Id. 
upon  the  respondent,  being  the  respondent's  pro- 
portion of  the  estimated  expenses  of  paving 
Riseholme-street  in  respect  of  his  ownership  of 
the  Manor  Farm  Dairy.  The  dimension  and  cost 
of  the  paving  to  be  done  under  the  new  apportion- 
ment  differed  very  slightly  from  those  under  the 
proceeding  apportionment,  and  the  apportion- 
ment was  in  respect  of  the  same  property  in  the 
same  street. 

The  sum  of  321. 16s.  Id.  was  duly  demanded  by 
the  appellants  of  the  respondent.  The  respondent 
refused  to  pay  the  same. 

On  the  26th  Oct.  1901  the  appellant  summoned 
the  respondent  for  default  in  paying  the  sum  of 
322. 16s.  Id. 

The  respondent  at  the  hearing?  took  a  prelimi- 
nary objection  that  the  magistrate  had  no 
jurisdiction  to  hear  the  summons,  and  that  the 
matter  was  res  judicata,  and  concluded  by  the 
finding  of  the  magistrate  at  the  hearing  on  the 
15th  Sept  1899,  that  Riseholme-street  was  not  a 
new  street,  and  that  the  slight  alteration  in  the 
cost  of  the  work,  could  not  effect  the  substantial 
identity  of  the  appellant's  demand  with  that  made 
by  the  Hackney  Vestry  on  the  former  apportion- 
ment of  the  9th  Nov.  1898. 

The  appellant  contended  that  the  summons 
was  in  respect  of  a  new  apportionment  and  a  new 
demand  for  a  different  sum  from  that  adjudicated 
upon  on  the  15th  Sept  1899,  and  he  tendered 
evidence  as  to  the  variation  in  the  extent  of  area 
to  be  paved  and  the  cost  of  the  work.  He  con- 
tended that  the  decision  of  the  magistrate  on  the 
summons  of  the  Hackney  Vestry  on  the  15th 
Sept.  1899,  operated  only  as  the  dismissal  of  the 
summons  for  paving  expenses  which  the  Hackney 
Vestry  had  then  foiled  to  show  were  due,  and 
could  not  conclude  the  status  of  Riseholme-street 
nor  yet  toe  respondent's  liability  save  on  the 
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summons  on  which  the  magistrate  actually 
adjudicated. 

The  magistrate  was  of  opinion,  after  the  admis- 
sion of  both  parties,  that  the  question  to  be 
decided  upon  this  summons  was  whether  Rise- 
holme-street  was  or  was  not  a  new  street  within 
the  meaning  of  the  Metropolis  Management  Acts, 
and  inasmuch  as  it  had  been  proved  and  found  as  a 
fact  by  the  magistrate  on  the  summons  heard  by 
him  on  the  15th  Sept.  1899  that  Riseholme- 
street  was  not  a  new  street  within  the  meaning  of 
those  Acts,  and  inasmuch  as  there  was  on  this 
summons  no  evidence  on  any  fresh  point,  that  the 
adjudication  of  the  15th  Sept.  1899  was  con- 
clusive, and  that  he  had  no  jurisdiction  to  hear 
the  present  summons,  and  he  therefore  dis- 
missed it 

The  question  for  the  court  was  whether  the 
adjudication  of  the  15th  Sept.  1899  was  conclusive 
or  whether  the  magistrate  had  jurisdiction  to 
hear  and  determine  the  summons  on  its  merits. 

Bevan  for  the  appellant. 

Eldridge  for  the  respondent 

Lord  Alybb8Tonb,  C.J.— We  do  not  consider 
that  this  case  is  distinguishable  from  the  oases  of 
Beg.  v.  Hutchins  (44  L.  T.  Rep.  364 ;  6  Q.  B.  Div. 
300)  or  Wakefield  Corporation  v.  Cooke  (ante, 
p.  420;  86  L.  T.  Rep.  198;  (1902)  1  K.  B.  188). 
The  consequence  of  holding  the  decision  of  the 
magistrate  to  be  final  would  be  too  serious.  The 
amount  claimed  in  this  case  is  not  in  respect  of 
the  same  apportionment,  and  so  is  not  in  respect 
of  the  same  proceeding.  The  only  thing  decided 
in  the  first  case  was  that  that  apportionment  was 
not  recoverable. 

Darling  and  Channbll,  JJ.  concurred. 

Appeal  allowed. 

Solicitors :  William* ;  C.  V.  Young  and  Son. 


PROBATE,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVORCE     BUSINESS. 

Tuesday,  Feb.  4,  1902. 

(Before  Sir  F.  Jbunb,  President,  and  Babnbs,  J.) 
Rowlands  v.  Rowlands,  (a) 

Husband  and  wife — Appeal  from  justices — Separa- 
tion—  Agreement  —  Bankruptcy  of  husband- 
Neglect  causina  wife  to  live  separate — Time  for 
proceedings — Summary  Jurisdiction  Act  1848 
(11  &  12  Vict.  c.  43),  s.  ll— Summary  Jurisdiction 
(Married  Women)  Act  1895  (58  &  59  Vict.  c.  39), 
ss.  4,  8. 

When  a  husband  and  wife  have  lived  apart  for 
several  years,  and  the  husband  has  agreed  to 
pay  to  his  wife  a  certain  weekly  allowance,  his 
failure  to  pay  such  allowance  and  his  subse- 
quent filing  of  his  petition  in  bankruptcy,  with 
the  object  of  evading  the  payment  of  arrears,  do 
not  replace  the  parties  in  the  same  position  towards 
each  other  which  they  occupied  before  the  separa- 
tion actually  took  place.  Under  such  circum- 
stances a  wife  is  not  entitled  to  a  separation 
order  under  the  Summary  Jurisdiction  (Married 
Women)  Act  1895,  on  the  ground  that  she  has 
been  compelled  to  live  separately  and  apart  from 

(«)  lUpOrto*  by  j.  a.  SLATiB,  Ktq.,  Bftrriitor-ftt-I*w. 


her  husband  because  he  has  neglected  to  maintain 
her,  although  she  commences  proceedings  within 
six  months  of  the  making  of  the  receiving  order, 
as  she  is  out  of  time  under  sect  11  of  the  Sum- 
mary Jurisdiction  Act  1848. 

This  was  an  appeal  by  the  husband  from  an 
order  of  the  justices  of  Oswestry,  in  the  county 
of  Shropshire,  under  the  Summary  Jurisdiction 
(Married  Women)  Act  1895,  made  on  the  29th 
Nov.  1901. 

The  parties  were  married  in  1873.  They  lived 
together  until  1894,  when  the  wife  took  out  a 
summons  against  her  husband  for  desertion.  As 
she  did  not  wish  to  proceed  to  extremities,  the 
case  was  withdrawn.  Later  in  the  year  a  second 
summons  was  taken  out,  but  again  a  settlement 
was  arrived  at. 

On  the  23rd  Jan.  1895,  a  deed  was  executed 
under  which  the  husband  agreed  to  pay  to  the 
wife  a  weekly  allowance  of  10«.  The  allowance 
was  not  paid  with  regularity,  and  in  1901  the 
arrears  amounted  to  about  1002. 

On  the  1st.  Aug.  1901  a  receiving  order  was 
made  against  the  husband  on  his  own  petition. 

On  the  25th  Oct.  1901  an  application  was  made 
to  the  justices  sitting  at  Oswestry  for  a  separa- 
tion order  on  the  ground  of  desertion,  but  this 
was  amended  to  a  charge  under  sect.  4  of  the 
Summary  Jurisdiction  (Married  Women)  Act 
1895,  against  the  husband  for  having  wilfully 
neglected  to  provide  reasonable  maintenance  for 
his  wife,  whereby  he  had  caused  her  to  leave  and 
live  separately  and  apart  from  him. 

After  hearing  the  evidence  the  magistrates 
made  an  order  against  the  husband  of  Is.  6d.  a 
week  for  her  maintenance,  and  four  guineas 
costs. 

It  was  against  this  order  that  the  husband  now 
appealed. 

The  justices  gave  the  following  reasons  for 
their  decision :  "The  magistrates  think  that  while 
on  the  one  hand  the  applicant  has  compelled 
defendant  to  file  his  petition  in  bankruptcy,  still 
it  is  a  case  in  which  on  the  evidence  before  them 
the  husband  is  able  and  ought  to  contribute  a 
reasonable  amount  towards  the  support  of  his 
wife,  and  that  this  is  shown  by  the  amounts  which 
he  has  paid  upon  judgment  summonses  and  the 
offer  he  made  in  June  last  to  pay  5t.  a  week 
There  is  also  the  fact  that  he  was  summoned  in  Dec 
1894  before  this  court  for  deserting  the  applicant 
when  the  case  was  struck  out,  and  again,  for  the 
same  cause,  on  the  25th  Jan.  1895  when  the  case 
was  settled,  the  agreement  referred  to  as  shown 
in  the  statement  of  defendant's  affairs  being  dated 
the  23rd  Jan.  1895.  They  further  consider  that 
the  payment  and  offer  combined  with  the  bank- 
ruptcy proceedings  bring  the  neglect  complained 
of  within  six  months  from  the  date  of  the  infor- 
mation They  further  consider  that  the  agree- 
ment which  was  dated  prior  to  this  act  not  having 
been  proved  is  not  before  the  court." 

Chester  Jones  for  the  appellant. — The  justices 
had  no  power  to  make  the  order.  First,  under 
sect.  11  of  the  Summary  Jurisdiction  Act  1848,  it 
was  necessary  that  any  complaint  should  be  made 
or  information  laid  within  six  calendar  months 
from  the  time  when 'the  matter  of  such  complaint 
or  information  arose.  The  complaint  against  the 
husband  in  the  present  case  was  that  he  had 
neglected  to  maintain  her.     The  cause  of  oom- 
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plaint  arose  more  than  six  jean  ago.  Wilful 
neglect  was  not  a  continuing  offence : 

Ellis  v.  Ellis,  75  L.  T.  Rep.  390;  (1896)  P.  251. 

The  respondent  was,  therefore,  out  of  time  for 
taking  proceedings.  Secondly,  there  was  the 
agreement  between  the  parties  made  in  1895, 
when  the  separation  took  place.  This  took  away 
the  remedy  of  the  wife.  The  agreement  was,  in 
fact,  before  the  justices  as  shown  by  the  affidavit 
of  the  appellant's  solicitor.  Upon  that  agreement 
the  justices  must  decide : 

Medway  v.  Medway,  82  L.  T.  Bep.  627 ;  (1900) 
P.  141. 

In  that  ease  the  wife  had  offered  to  go  back  to 
her  husband,  which  the  present  respondent  had 
not  done.  Thirdly,  the  wife  admitted  in  cross- 
examination  that  she  left  her  husband  because  he 
was  unfaithful  and  neglected  her.  This  was  not 
neglecting  to  maintain  her.  Having  allowed  the 
summons  in  1895  to  be  withdrawn  she  had  put  an 
end  to  the  whole  cause  of  her  complaint : 

Piekavanoe  v.  Pichavance,  ants,  p.   108 ;  84  L.  T. 
Bep.  62;  (1901)  P.  60. 
There  was  no  evidence  upon  which  the  justices 
oould  find  against  the  appellant. 

B,  V.  Bankes  for  the  respondent.  —  Reliance 
could  not  be  placed  on  facts  prior  to  1895.  The 
material  date  was  the  1st  Aug.  1901,  when  the 
receiving  order  was  made.  The  bankruptcy 
proceedings  were  taken  to  avoid  payment  of  the 
money  ordered.  A  breach  of  the  undertaking  to 
pay  under  the  agreement  caused  the  parties  to 
return  to  their  original  position.  The  agreement 
of  1895  was  to  pay  a  sum  of  money  and  not  to 
separate.  The  case  of  Medway  v.  medway  (sup.) 
was  not  distinguishable,  because  in  that  case  the 
wife  wished  to  return  to  her  husband.  It  was 
clear  in  the  present  case  that  the  husband  would 
not  have  anything  more  to  do  with  her.  The 
proceedings  had  been  taken  within  six  months  of 
the  bankruptcy. 

The  President.— I  think  this  case  is  a  very 
clear  one,  and  it  is  the  more  so  because  the 
magistrates  have  stated  very  fully  the  reasons 
which  led  them  to  arrive  at  their  decision.  With 
those  reasons  I  cannot  agree.  In  fact  I  am  of 
opinion  that  no  specific  charge  was  made  out 
against  the  husband.  The  charge  against  him 
is  that  he  wilfully  neglected  to  provide  reasonable 
maintenance  for  his  wife,  and  that  by  such 
neglect  he  caused  her  to  leave  and  live  separately 
and  apart  from  him.  There  are,  therefore,  two 
things  which  must  be  established — first,  that  the 
husband  did  neglect  his  wife,  and  secondly,  that 
it  was  this  neglect  which  caused  her  to  leave  him 
and  live  apart.  Now,  how  is  the  case  made  out  P 
There  is  no  evidence  at  all  of  his  neglect  to 
maintain  her.  In  cross-examination  before  the 
magistrates  the  wife  distinctly  stated  that  she 
left  her  husband  because  he  was  unfaithful  and 
neglected  her.  Then  there  is  the  fact  of  the 
separation  which  took  place  in  1895  under  the 
agreement.  And  the  parties  have  lived  separately 
ever  since.  It  is  clear,  therefore,  that  the  com- 
plaint is  out  of  time  as  not  having  been  made 
within  the  six  months  required  by  the  Summary 
Jurisdiction  Act  of  1848,  and  on  the  authority  of 
EUis  v.  Ellis  {sup.)  the  decision  of  the  magis- 
trates cannot  be  upheld.  In  the  reasons  given 
by  the  magistrates  they  have  further  stated  that 


they  consider  that  the  payment  and  offer  com- 
bined with  the  bankruptcy  proceedings  bring  the 
neglect  complained  of  within  six  months  from  the 
date  of  the  information.  This  is  not  failure  to 
maintain,  for  the  parties  were  living  separate  at 
the  time.  It  is  not  sufficient  for  the  magistrates 
to  make  the  order  because  they  thought  that  the 
husband  was  able  and  ought  to  maintain  his  wife. 
I  am  of  opinion  that  the  case  is  not  made  out, 
and  the  appeal  will,  therefore,  be  allowed. 

Bashes,  J.  agreed. 

Solicitors  for  the  appellant,  Kennedy,  Hughes, 
and  Ponsonby,  for  Lloyd,  EUesmere. 

Solicitor  for  the  respondent,  W.  P.  Owen,  for 
Llewellyn  Kenrich,  Buabon. 


CROWN   CASES    RESERVED. 

Saturday,  Dee.  14, 1901. 

(Before  Lord  Alverstone,  C.J.,  Lawrance, 

Wright,  Bruce,  and  Darling,  JJ.) 

Rex  v.  Wiseman,  (a) 

Evidence — Admissibility— Bankruptcy — Not  fully 
discovering  property — Intent  to  defraud—Nega- 
tiving fraud— Debtors  Act  1869  (32  &  33  Vict, 
c.  62),  «.  11  (1)  (2)  (4)  (6). 

An  intention  to  defraud  is  the  essence  of  the  offences 
relating  to  the  non-disclosure  of  his  property  by 
a  bankrupt  to  the  trustee  in  bankruptcy.  A 
bankrupt  charged  with  offences  against  sect.  11 
of  the  Debtors  Act  1869  has  therefore  a  right  to 
call  evidence  negativing  his  intention  to  defraud 
his  creditors,  and  such  evidence  if  tendered  can- 
not be  excluded. 
The  facts  in  this  case  stated  by  the  Assistant 
Recorder  of  Birmingham  were  as  follows : — 

The  defendant,  who  had  carried  on  business  a* 
a  timber  merchant,  sold  his  business  and  his 
household  furniture  and  received  the  proceeds. 
He  subsequently  executed  a  deed  of  assignment 
for  the  benefit  of  his  creditors,  and  the  execution 
of  this  deed  was  the  act  of  bankruptcy  on  which  a 
creditor  obtained  an  adjudication  of  bankruptcy. 
In  the  statement  of  affairs  filed  by  the  defendant 
he  made  no  mention  of  the  receipt  by  him  of  the 
proceeds  of  the  sale  of  his  business  and  furniture, 
neither  did  he  inform  the  trustee  in  bankruptcy  of 
the  fact  of  this  sale.  He  was  indicted  under 
the  Debtors  Act  1869,  s.  11  (1)  (2)  (4)  (6)  for 
the  offences  of  not  disclosing  to  the  trustee 
administering  his  estate  for  the  benefit  of  his 
creditors  all  his  property,  for  not  delivering  up  all 
his  property  to  his  trustee,  for  concealing  Dart  of 
his  property,  and  for  making  material  omissions  in 
a  statement  relating  to  his  affairs.  At  his  trial 
his  counsel  proposed  to  prove  by  evidence  that 
before  the  defendant  was  adjudicated  bankrupt  he 
had  called  a  meeting  of  his  creditors,  and  at  that 
meeting  had  disclosed  to  the  creditors  and  to  the 
trustee  under  the  deed  of  assignment  the  sale  and 
hiB  receipt  of  the  proceeds,  and  that  various 
creditors  had  questioned  him  as  to  how  he  had 
disposed  of  the  moneys  received  as  the  proceeds  of 
the  sale,  and  that  he  had  informed  them  that  he 
was  living  on  the  money.  Counsel  for  the  prose- 
cution objected  to  the  reception  of  this  evidence, 
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on  the  ground  that  it  was  irrelerant  to  the  issues 
raised  on  the  indictment.  The  learned  assistant 
recorder  upheld  the  objection  and  rejected  the 
evidence,  and  the  jury  convicted  the  defendant. 
The  question  for  the  opinion  of  the  court  was 
whether  the  evidence  was  admissible. 

Lawless  for  the  defendant. — The  defendant  was 
entitled  to  prove  that  he  had  no  intention  of 
defrauding  his  creditors.  If  the  jury  was  satis- 
fied that  he  had  no  intention  to  defraud,  he  could 
not  be  convicted  under  the  section ;  the  evidence 
tendered  was  therefore  admissible. 

Stamford  Rutton  for  the  prosecution.— The 
evidence  was  not  relevant.  The  meeting  took 
place  before  the  adjudication,  and  the  fact  that 
the  defendant  had  made  a  statement  to  his  credi- 
tors did  not  entitle  him  to  omit  from  his  state- 
ment to  the  trustee  in  bankruptcy  all  reference  to 
the  sale  of  his  business  and  furniture.  The 
assistant  recorder  was  therefore  right  in  reject- 
ing evidence  as  to  what  took  place  at  that 
meeting. 

Lord  AliYBBBTOHfl,  C.J. — We  are  all  of  opinion 
that  this  conviction  must  be  quashed.  A  bank- 
rupt is  to  be  convicted  of  misdemeanour  under 
sect.  11  of  the  Debtors  Act  1869  if  he  does  not,  to 
the  best  of  his  knowledge  and  belief,  fully  and 
truly  discover  to  the  trustee  for  the  benefit  of  his 
creditors  all  his  property,  and  how  and  to  whom 
and  for  what  consideration  he  has  disposed 
thereof,  unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud.  Absence  of  intent  may,  of 
course,  appear  from  the  evidence  for  the  prosecu- 
tion, but  olearlv  the  defendant  is  entitled  to  give 
evidence  negativing  the  intent  to  defraud.  Here 
the  defendant  proposed  to  give  evidence  of  a 
meeting  at  which  his  creditors  were  present  and 
at  which  he  disclosed  the  transaction  for  the  con- 
cealment of  which  he  was  indicted.  Whether  that 
evidence  would  have  been  sufficient  to  disprove 
the  intent  to  defraud  would  have  been  a  question 
for  the  jury,  but  the  defendant  was  certainly 
entitled  to  give  it. 

Lawbancb,  Weight,  Bbucb,  and  Darling, 

J  J.  concurred.  Conviction  quashed. 

Solicitor  for  the  prosecution,  The  Solicitor  to 
the  Treasury. 

Solicitor  for  the  defendant,  8peechly%  for  Rabnett, 
Birmingham. 


Dec.  14, 1901,  and  Feb.  1, 1902. 

(Before  Lord   Alybbstonb,   C.J.,   Lawbancb, 
Bbucb,  Weight,  and  Dueling,  JJ.) 

Rex  v.  Jambs,  (a) 

Criminal  law— Practice  —  Pleading  —>  Indictment 
—  Necessary  averment  —  Negativing  proviso  — 
Married  woman— Larceny  biwife  of  husband's 
goods — Married  Women's  Property  Act  1882 
(45  &  46  Vict.  c.  75),  ss.  12, 16. 

Where  a  statute  by  which  an  offence  is  created 
contains  a  proviso  which  affords  a  defence  to 
proceedings  taken  in  respect  of  the  offence,  it  is 
not  necessary  for  the  prosecution  to  negative  the 
proviso,  unless  the  proviso  is  in  the  nature  of 
an  exception  so  incorporated,  directly  or    by 

(«)  fieportod  by  A.  A  DmvMl,  Be*,  Burtotw-ftt-Ltw. 


reference,  with  the  enacting  clause  that  the 
enacting  clause  cannot  be  read  without  the 
qualification  introduced  by  the  proviso. 

A  married  woman  was  charged  on  an  indictment 
with  larceny  of  her  husband's  goods.  It  was 
not  alleged  in  the  indictment  that  she  was  the 
wife  of  the  prosecutor,  nor  that  the  goods  were 
taken  by  her  when  leaving  or  deserting  her 
husband.  It  was  objected  that  the  indictment 
was  bad  because  it  did  not  allege  circumstances 
which  showed  that  the  case  did  not  come  within 
the  proviso  to  sect.  12  of  the  Married  Women's 
Property  Act  1882  (45  &  46  Vict.  c.  75)— applied 
to  wives  by  sect.  16 — which  enacts  that  no 
criminal  proceedings  shall  be  taken  unless 
under  the  circumstances  mentioned. 

Held,  on  a  case  stated,  that  as  the  proviso  to 
sect.  12  affords  a  defence  merely,  stating  circum- 
stances which  may  be  pleaded  in  answer  to  an 
indictment  founded  on  the  section,  it  is  not 
necessary  that  these  circumstances  should  be 
negatived  in  the  indictment 

This  was  a  case  stated  by  the  chairman  of  the 
Glamorganshire  Quarter  Sessions,  and  was  as 
follows : — 

Sarah  Eliza  James  and  Thomas  Johnson  were 
indicted  on  an  indictment  charging  them  with 
stealing  certain  goods  of  John  Thomas  James. 

The  offence  was  averred  in  the  indictment  as 
against  the  form  of  the  statute,  and  there  was  no 
averment  that  the  female  prisoner  was  the  wife 
of  the  prosecutor. 

The  evidence  showed  that  Sarah  Eliza  James 
was  the  wife  of  the  prosecutor,  and  Thomas 
Johnson  a  lodger  in  his  house. 

On  the  day  alleged  in  the  indictment  Johnson 
induced  the  prosecutor  to  go  to  Cardiff  with  him, 
and  during  nis  absence  Sarah  Eliza  James,  the 
wife,  removed  the  articles  charged  from  the 
prosecutor's  house  and  deserted  the  house,  and 
shortly  afterwards  joined  Johnson. 

Some  of  the  goods  were  consigned  or  deposited 
with  a  railway  company  in  Johnson's  name,  and 
he  took  delivery  of  them. 

The  woman  appeared  as  a  witness,  and  stated 
that  she  was  the  wife  of  the  prosecutor. 

At  the  dose  of  the  evidence  and  before  the  case 
was  put  to  the  jury,  counsel  for  the  prisoners 
objected  that  the  indictment  was  insufficient  as 
against  the  wife  for  want  of  an  averment  that  the 
woman  was  the  wife  of  the  prosecutor,  and  that 
the  property  alleged  to  be  stolen  was  wrongly 
taken  by  her  when  leaving  or  deserting  her 
husband  so  as  to  complete  the  statement  of  an 
offence  under  the  Married  Women's  Property  Act 
1882,  ss.  12, 16. 

The  chairman  held  that  the  allegation  was  not 
necessary  to  the  form  of  the  indictment,  but 
stated  a  case  for  the  opinion  of  the  court. 

Morgan  for  the  prisoner  Sarah  Eliza  James.— 
The  offence  is  statutory ;  it  is  an  offence  under  the 
Married  Women's  Property  Aot  1882,  and  there- 
fore all  the  matters  which  must  be  proved  should 
be  averred  in  the  indiotment.  The  indictment 
should  have  averred  that  the  woman  was  the  wife 
of  John  James,  and  that  she  stole  the  goods 
when  about  to  desert  her  husband.  The  indict 
ment  is  therefore  bad.    He  referred  to 

Beg.  v.  Streeter,  19  Mag.  Gas.  687 ;  83  L.  T.  Bep. 
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Parsons  for  the  Crown. — The  offence  is  larceny, 
not  an  offence  under  the  Married  Women's  Pro- 
perty Act  1882.  The  proviso  in  sect.  12  of  the 
Married  Women's  Property  Act  1882  (45  &  46 
Vict  c  75)  merely  affords  a  defence,  and  it  is  not 
necessary  to  negative  a  proviso.  The  contra 
formam  statuti  in  the  indictment  does  not  refer  to 
the  Married  Women's  Property  Act  1882.  He 
referred  to 


B.  f.  Halh  IT.  R.  320; 

Thibault  v.  Gibson,  12  M.  &  W.  95. 


Morgan  in  reply. 


Cur.  adv.  vult. 


The  judgment  of  the  court  was  delivered  by 

Lord  Alvebstone,  G.J. — At  common  law  a 
wife  could  not  steal  her  husband's  goods,  and 
now  she  can  only  be  convicted  of  larceny  by 
virtue  of  the  provisions  of  the  Married  Women's 
Property  Act  1882 :  (Beg.  v.  Kenny  (36  L.  T.  Rep. 
36 ;  2  Q.  B.  Div.  307 ;  16  Cox  0.  C.  397.)  Sect.  12 
of  that  Act  enacts  in  substance  that  every  woman, 
whether  married  before  or  after  the  Act,  shall 
have  in  her  own  name  against  all  persons 
whomsoever  including  her  husband  (subject  as 
regards  her  husband  to  the  proviso  thereinafter 
contained)  the  same  remedies  and  redress  by  way 
of  criminal  proceedings  for  the  protection  and 
security  of  her  own  separate  property  as  if  such 
property  belonged  to  her  as  a  feme  sole.  After 
farther  provision  the  section  contains  the  follow- 
ing proviso:  "Provided  always  that  no  criminal 
proceeding  shall  be  taken  by  any  wife  against  her 
husband  by  virtue  of  this  Act  while  they  are 
living  together  as  to  or  concerning  any  property 
claimed  by  her,  nor  while  they  are  living  apart, 
as  to  or  concerning  any  act  done  by  the  husband 
while  they  were  living  together  concerning  pro- 
perty claimed  by  the  wife,  unless  such  property 
shall  have  been  wrongfully  taken  by  the  husband 
when  leaving  or  deserting,  or  about  to  leave 
or  desert  his  wife."  The  16th  section  pro- 
vides in  substance  that  a  wife  doing  any  act 
with  respect  to  any  property  of  her  husband, 
which  if  done  by  the  husband  with  respect  to  the 
property  of  the  wife  would  make  the  husband 
liable  to  criminal  proceedings  by  the  wife  under 
this  Act,  shall  in  like  manner  be  liable  to  criminal 
proceedings  by  her  husband.  Criminal  pro- 
ceedings can  only  be  instituted  by  the  husband 
against  the  wife  if  the  wife  and  husband  are 
not  living  together  at  the  time  the  criminal 
proceedings  are  taken,  and  even  then  they  can 
only  he  taken  concerning  an  act  done  by  the  wife 
at  the  time  when  they  were  not  living  together 
concerning  property  of  her  husband,  unless  such 
property  shall  have  been  wrongfully  taken  by  the 
wife  when  leaving  or  deserting,  or  about  to  leave 
or  desert  her  husband.  We  think  it  is  clear  that 
in  the  case  of  an  indictment  against  the  wife  for 
stealing  the  goods  of  her  husband,  upon  proof  that 
the  husband  and  wife  were  living  together  at  the 
time  when  the  criminal  proceedings  were  taken,  a 
good  defence  would  be  established ;  and  so  if  the 
act  relied  upon  as  constituting  larceny  were  proved 
to  have  been  done  by  the  wife  while  the  husband 
and  wife  were  living  together,  there  could  be  no 
larceny  unless  it  could  be  proved  that  the  pro- 
perty had  been  wrongfully  taken  by  the  wife 
when  leaving  or  deserting  or  about  to  leave  or 
desert  her  husband.  But  the  question  to  be 
determined  is  whether  the  conditions  imposed  by 
Mao.  Cab.— Vol.  XX. 


the  proviso  contained  in  sect.  12  and  incorporated 
into  sect.  16  are  conditions  which  must  be  proved 
by  the  prosecution  to  exist  in  order  to  establish 
the  offence,  or  whether  the  offence  may  be  estab- 
lished without  regard  to  the  conditions  in  the 
absence  of  any  evidence  offered  by  defendant  of 
facts  which  would' establish  a  defence  under  the 
proviso.  If  compliance  with  the  conditions  is  a 
necessary  ingredient  in  the  offence,  then  we 
think  statements  alleging  compliance  with  the 
conditions  are  an  essential  part  of  the  indictment. 
In  Tkibault  v.  Gibson  (12  M.  &  W.  at  p.  94) 
Lord  Abinger,  C.B.  said :  "  I  believe  it  is  a  well- 
establisl^d  principle  that  in  all  cases  where 
proceedings  are  taken  against  a  party  for  the 
recovery  of  a  penalty  under  a  statute,  if  ther*  be 
any  exception  in  the  clause  exempting  certain 
cases  from  its  operation,  the  declaration  or  infor- 
mation must  show  that  the  particular  case  is  not 
within  the  exception.  But  where  it  comes  by  way 
of  proviso  in  a  subsequent  part  of  the  Act  it  is 
not  necessary  to  notice  it  in  the  declaration  or 
information,  but  it  is  matter  which  the  defendant 
must  allege  as  a  ground  of  defence."  In  the 
same  case  Parke,  B.,  after  quoting  a  passage  from 
1  Wm.  Saund.  much  to  the  same  effect  as  the 
-passage  cited  from  Lord  Abinger,  proceeds  as 
follows :  "  In  all  cases  of  exception  where  it  comes 
by  way  of  proviso  in  a  subsequent  section,  the 
exception  must  be  noticed  by  the  party  who 
relies  on  it,  and  I  have  some  doubt  whether  the 
same  rule  does  not  also  hold  even  where  the 
exception  oomeB  by  way  of  proviso  in  the  same 
section,  although  it  will  not  be  necessary  to 
'decide  that  point  at  present."  In  the  case  of 
Bex  v.  Jarvis,  reported  in  the  note  1  East,  643, 
Lord  Mansfield,  C.J.  says :  "  It  is  a  known  dis- 
tinction that  what  comes  by  way  of  proviso  must 
be  insisted  on  by  way  of  defence  dv  the  party 
accused ;  but  where  exceptions  are  in  the  enacting 
part  of  a  law,  it  must  appear  in  the  charge  that 
the  defendant  does  not  fall  within  any  of  them." 
In  the  same  case  Denison,  J.  says :  ''  There  is  a 
known  distinction  between  exceptions  in  a  statute 
by  way  of  proviso  (which  need  not  be  set  forth) 
and  those  in  the  purview  of  the  Act "  And  in 
the  same  case  Forster,  J.  says :  "  Where  nega- 
tives are  descriptive  of  the  offence  there  they 
must  be  set  forth."  In  Chitty  on  Pleading,  in 
the  chapter  on  the  Declaration,  Part  2,  its  Parts 
and  Particular  Requisites  in  Debt,  vol.  1,  4th 
edit.,  p.  322,  the  law  is  thus  stated :  "  It  is  mate- 
rial, however,  in  all  cases  that  the  offence  or  act 
charged  to  have  been  committed  or  omitted  by 
the  defendant  appear  to  have  been  within  the 
proviso  of  the  statute,  and  all  circumstances 
necessary  to  support  its  action  must  be  alleged." 
..."  Where  a  person  is  exempt  from  a  penalty 
under  certain  circumstances  by  a  proviso  in  a 
statute,  and  not  in  the  body  of  it,  the  plaintiff 
need  not  Btate  that  the  defendant  is  not  within 
the  exemptions,  for  that  is  merely  matter  of 
difference  to  be  shown  by  the  defendant;  but 
where  the  exception  is  contained  in  the  enacting 
clause,  it  must  be  negatived  in  the  declaration; 
and  where  an  Act  of  Parliament  in  the  enacting 
clause  creates  an  offence,  and  gives  a  penalty,  and 
in  the  same  section  there  follows  a  proviso  con- 
taining an  exception,  which  is  not  incorporated 
with  the  enacting  clause  by  any  words  of  refer- 
ence, it  is  not  necessary  for  the  plaintiff  in  suing 
for  the  penalty  to  negative  the  exception  :  pnd  iti 
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this  respect  there  seems  a  material  difference 
between  a  proviso  and  an  exception."  In  Steele 
v.  Smith  (1  B.  &  Aid.  94)  the  marginal  note  is  to 
the  following  effect :  "  Where  an  Act  of  Parlia- 
ment in  the  enacting  clause  creates  an  offence 
and  gives  a  penalty  and  in  the  same  section  there 
follows  a  proviso  containing  an  exemption  which 
is  not  incorporated  with  the  enacting  clause  by 
any  words  of  reference,  it  is  not  necessary  for  the 
plaintiff  in  suing  for  the  penalty  to  negative 
such  proviso  in  his  declaration."  In  that  case 
Bay  ley,  J.  said :  "  I  cannot  say  that  the  proviso 
is  part  of  the  same  sentence ;  for  if  it  had  been 
omitted  the  preceding  sentence  would  have  been 
entire."  In  the  same  case  Abbott,  J.  said : 
"  There  is  a  technical  distinction  between  a  proviso 
and  an  exception  which  is  well  understood.  All 
the  cases  say  that  if  there  be  an  exception 
in  the  enacting  clause,  it  must  be  negatived, 
but  if  there  be  a  separate  proviso,  it  need 
not."  It  is  true  that  the  last  two  quotations 
refer  to  declarations  in  civil  actions,  but  the 
principles  applicable  are  the  same,  although 
no  doubt  the  principles  will  be  applied  with 
greater  strictness  in  criminal  than  in  civil  pro- 
ceedings. In  Hawkins'  Pleas  of  the  Crown,  vol.  4, 
iii  the  chapter  on  Indictment,  chap.  25,  sect.  113, 
p.  68,  7th  edir..,  there  is  this  passage :  "  It  seems 
agreed  that  there  is  no  need  to  allege  in  an  indict- 
ment that  the  defendant  is  not  within  the  benefit 
of  the  proviso  of  a  statute  whereon  it  is  founded, 
and  this  bath  been  adjudged,  even  as  to  those 
statutes,  which  in  their  purview  expressly  take 
notice  of  the  provisoes;  as  by  saving  that  none 
shall  do  the  thing  prohibited  otherwise  than  in 
such  special  cases,  Ac.,  as  are  expressed  in  this 
Act."  We  think  the  substance  of  the  authorities 
is  this — that  it  is  not  necessary  for  the  prosecu- 
tion to  negative  a  proviso,  even  though  the 
proviso  be  contained  in  the  same  section  of  the 
Act  of  Parliament  creating  the  offence,  unless 
the  proviso  is  in  the  nature  of  an  exception  which 
is  incorporated  directly  or  by  reference  with  the 
enacting  clause,  so  that  the  enacting  clause 
cannot  be  read  without  the  qualification  intro- 
duced by  the  exception.  Thus  in  an  indictment 
on  a  statute  which  enacts  that  if  any  person  shall 
put  off  any  milled  money  whatsoever  unlawfully 
diminished,  and  not  cut  in  pieces  for  a  lower  rate 
than  its  nominal  value,  he  shall  be  guilty  of 
felony,  it  is  necessary  to  state  in  the  indictment 
that  the  money  was  not  cut  in  pieces  (1  Leach, 
102).  In  the  present  case  sects.  12  and  16  must 
be  read  together,  and  the  enacting  clause  in 
sect.  12,  when  read  in  connection  with  sect.  16, 
makes  the  wife  liable  to  criminal  proceedings  by 
her  husband,  subject  to  the  proviso  contained  in 
the  latter  portion  of  sect.  12.  But  the  conditions 
imposed  by  that  proviso  do  not  affect  the  quality 
or  character  of  the  offence.  They  merely  intro- 
duce matters  which  may  be  pleaded  by  way  of 
defence,  and  we  think  they  are  not  matters  neces- 
sary to  be  negatived  in  the  indictment.  For 
these  reasons  we  think  the  indictment  good,  and 
that  the  conviction  should  be  affirmed. 

Conviction  affirmed. 

Solicitor  for  the  Crown,  W.  T.  Davis,  Porth. 

Solicitor   for  the  defendants,    Colenso  Jones, 
Pontypridd. 


Saturday,  Feb.  1, 1902. 

(Before    Lord    Alvkestonk,    C.J.,     Wright, 
Ridley,  Bigham,  and  Walton,  JJ.) 

Rki  v.  Pknpold  and  Edwards,  (a) 

Criminal  law— Practice — Procedure — Evidence — 
Ingredients  of  offence — Previous  conviction— 
Claim  to  be  tried  by  jury — Trial  by  jury- 
Prevention  of  Crimes  Act  1871 — Summary 
Jurisdiction  Act  1879  (34  &  35  Vict.  c.  112), 
as.  7,  9,  20—42  &  43  Vict.  c.  49,  s.  17. 
Every  ingredient  of  an    offence  charged  in   an 

indictment  must  be  proved  before  the  jury. 
By  sect.  7  of  the  Prevention  of  Crimes  Act  1871  a 
person  who  has  been  convicted  on  an  indictment 
for  a  crime  is  guilty  of  an  offence  under  that 
Act  if  (inter  alia)  he  is  found  in  any  place  under 
such  circumstances  as  to  satisfy  the  court  before 
whom  he  is  brought  that  he  was  about  to  commit 
or  to  aid   in  the  commission  of  any    offence 
punishable    on    indictment    or   summary   con- 
viction, or  was  waiting  for  an  opportunity  to 
commit  or  aid  in  the  commission  of  any  offence 
punishable  on  indictment  or  summary  convic- 
tion. 
On  the  trial  of  a  person  charged  with  an  offence 
under  this  section,  the  proper  practice  is  to  prove 
the  convictions  as  part  oj  the  case  for  the  prose- 
cution.   If  the  defendant  having  claimed  to  be 
tried  by  a  jury  is  indicted,  the  fact  of  Vie  pre- 
vious conviction  is  to  be  disclosed  to  the  juty. 
Rex  v.  Brown  (65  /.  P.  136)  overruled. 
This  was  a  case  stated  by  the  deputy-chairman 
of  the  quarter  sessions  for  the  county  of  London, 
the  facte  being  as  follows : — 

The  prisoners  were  charged  before  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis, 
sitting  as  a  Court  of  Summary  Jurisdiction  with 
an  offence  under  sect.  7  of  the  Prevention  of 
Crimes  Act  1871  (34  &  35  Vict  c.  112) ;  that  is, 
that  they,  being  persons  who  had  been  convicted 
of  crime,  were  found  in  a  place  under  such 
circumstances  as  would  satisfy  a  court  that  they 
were  about  to  commit  a  crime,  or  were  waiting 
for  an  opportunity  to  commit  an  offence  punish- 
able on  indictment  or  summary  conviction. 

The  facts  relied  upon  by  the  prosecution  were 
that  the  prisoners  had  each  been  several  times 
convicted  of  felony,  and  were  on  the  evening  of  a 
day  in  December  observed  by  the  police  to  be 
loitering  about  certain  streets  and  squares  in 
which  most  of  the  houses  were  occupied  by 
working  jewellers ;  that,  noticing  the  police,  the 
prisoners  had  run  away,  and  that  being  appre- 
hended one  of  them  was  found  to  be  armed  with  a 
revolver. 

This  offence  is  not  indictable,  but  punishable 
on  summary  conviction. 

On  being  brought,  however,  before  the  magis- 
strates,  the  prisoners  claimed  to  be  tried  by  a 
jury,  and  were  accordingly  dealt  with  under 
sect  17  of  the  Summary  Jurisdiction  Act  1879,  as 
if  they  had  been  charged  with  an  indictable  offence ; 
and  an  indictment  m  which  their  previous  con- 
victions were  averred  was  preferred  at  the  quarter 
sessions. 

If  the  prisoners  had  been  tried  by  the  magis- 
trate these  previous  convictions  would  have  been 
proved  before  him  as  part  of  the  case  against  the 
prisoners. 

(a)  Reported  by  A.  A.  BBTHtfNl,  E*^,  Bunlftflr-ftt-LftW. 
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At  the  trial  at  the  quarter  sessions  counsel  for 
the  Grown  proposed  to  prove  the  previous  con- 
victions as  part  of  his  case,  on  the  ground  that 
the  offence  for  which  the  prisoners  were  indicted 
was  that  they,  being  persons  who  had  been  con- 
victed of  felooy,  were  round  in  a  place  under  such 
circumstances  as  would  justify  the  jury  in  coming 
to  the  conclusion  that  their  intention  was  to 
commit  a  felony,  and  that  the  gist  of  the  offence 
was  the  prisoners'  previous  conviction,  it  being  no 
offence  to  be  found  in  a  place  under  suspicions 
circumstances. 

Counsel  for  the  prisoners  objected  to  this 
evidence  on  the  ground  that  the  rules  of  proce- 
dure contained  in  sect.  116  of  the  Larceny  Act 
1861  (24  &  25  Vict.  c.  96),  which  were  applied  to 
proceedings  under  the  Prevention  of  Crimes  Act 
1871  (34  &  35  Vict.  c.  112)  by  sect  9  prevented 
the  jury  from  inquiring  into  previous  convictions 
charged  in  an  indictment  until  the  defendant  had 
been  found  guilty  of  the  offence  which  was  the 
subject  of  the  indictment ;  that  in  this  case  the 
offence  was  the  intention  to  commit  a  felony,  and 
that,  therefore,  until  the  jury  had  found  that  the 
prisoners  had  intended  to  com  mit  a  felony,  the  facts 
of  the  previous  convictions  must  not  be  proved 
before  them.     He  cited  the  case  of  Bex  v.  Brawn 

i       (65  J.  P.  136),  in  which  the  Recorder  of  London 
had  decided  that  under  similar  circumstances  the 

|       previous  convictions  should  not  be  disclosed  to 
the  jury. 

The  learned  deputy-chairman  overruled  the 
objection  and  admitted  the  evidence. 

The  jury  convicted  the  prisoners. 

H.  Button  for  the  Crown. — The  offence  is  the 
offence  specified  by  sect.  7  of  the  Prevention  of 
Crimes  Act  1871  (34  &  35  Vict.  c.  112).  The 
rules  in  sect.  116  of  the  Larceny  Act  1861  are 
applied  by  sect.  9  to  the  procedure  on  the  trial 
not  for  an  "  offence "  but  of  an  indictment  for 
a  tt  crime "  as  defined  by  sect.  20.  The  subject 
matter  of  the  indictment  was  then  an  offence  to 
which  the  procedure  laid  down  by  sect.  116  of  the 
Larceny  Aot  was  not  applicable.  The  essential 
ingredient  of  the  offence  was  the  fact  of  the 
previous  convictions,  and  it  was  necessary  that 
this  should  be  proved,  because  it  was  an. essential 
ingredient.  The  practice  laid  down  in  Bex  v. 
Brown  {sup.)  is  wrong.  The  intention  of  the 
Act  is  that  the  offence  shall  be  dealt  with  sum- 
marily by  magistrates  to  whom  the  previous 
convictions  would  be  disclosed. 

The  prisoners  were  not  represented. 

Lord  Alverstone,  C.J. — It  appears  that  there 
has  been  some  doubt  as  to  the  practice  which 
should  prevail  on  the  trial  of  an  indictment  when 
the  defendant  is  charged  with  an  offence  under 
the  Prevention  of  Crimes  Act  1871.  When  in  an 
indictment  a  crime  is  charged,  for  which  different 
degrees  of  punishment  are  annexed,  if  the  person 
charged  has  been  previously  convicted,  then  it  is 
clear  that  the  fact  of  the  antecedent  convictions 
should  not  be  known  to  the  jury  until  after  they 
have  found  a  verdict  on  the  subsequent  crime. 
Sect.  116  of  the  Larceny  Act  deals  with  mixed 
cases.  Now  in  this  case  the  prisoners  were 
charged  with  something  which  would  not  have 
been  an  offence  but  for  their  previous  convic- 
tions, and  if  they  had  been  tried  by  a  court  of 
summary  jurisdiction  the  fact  of  the  previous  con- 


victions would  have  been  before  the  magistrates 
who  formed  the  court.  But  having  claimed  to  be 
tried  by  a  jury  the  prisoners  were  Drought  before 
the  quarter  sessions  on  indictment.  In  my 
opinion  when  an  offence  is  merely  statutory, 
and  requires  ingredients  specified  in  the  statute, 
it  is  right  that  every  ingredient  should  be  proved 
just  as  all  the  circumstances  which  compose  an 
ordinary  crime  have  to  be  proved.  Seel.  20  of 
the  Prevention  of  Crimes  Act  1871  draws  a  dis- 
tinction between  "crime"  and  "offence,"  but  it 
does  not  provide  that  the  procedure  at  a  trial 
before  a  jury  is  to  differ  from  that  at  a  trial  by 
justices  as  a  court  of  summary  jurisdiction.  We 
think,  therefore,  that  the  learned  deputy-chairman 
was  right  in  allowing  all  the  circumstances  which 
made  the  offence  to  be  proved  before  the  jury. 
Our  decision  in  this  case  overrules  Bex  v.  Brawn 
(65  J.  P.  136). 

Wright,  Ridley,  Bigham,  and  Walton,  JJ. 

concurred.  Conviction  affirmed. 

Solicitor :  The  Solicitor  to  the  Treasury. 
The  prisoners  were  not  represented. 


Saturday,  Feb.  2, 1902. 

(Before    Lord    Alverstone,    C.J.,    Weight, 
Ridley,  Bigham,  and  Walton,  JJ.) 

Rex  v.  Pike,  (a) 

Criminal  law— Evidence  —  Admissibility — State- 
ment of  affairs  in  bankruptcy  —  Compulsory 
examination  —  Misappropriation  by  trustee  — 
Bankruptcy  Act  1883— Bankruptcy  Act  1890, 
General  Bule  217—25  &  26  Vict  c.  96.  s.  80— 
46  &  47  Vict  c.  52,  s.  16—53  &  54  Vict  c.  71, 
s.  27  (2). 

The  statement  of  affairs  made  by  a  bankrupt  in 
compliance  with  sect  16  of  the  Bankruptcy  Act 
1883  and  rule  217  is  not  a  statement  made  in  a 
compulsory  examination  within  the  meaning  of 
sect  27  (2)  of  the  Bankruptcy  Act  1890.  It  is 
therefore  admissible  in  evidence  against  a  bank- 
rupt charged  with  appropriating  trust  moneys 
to  nis  own  use. 

This  case,  stated  by  Kennedy,  J.,  was  as  follows : 
William  Good  Pike  was  tried  before  me  at 
Worcester  at  the  autumn  assizes  holden  for  the 
city  of  Worcester  on  the  23rd  Dec.  1901,  on  an 
indictment  for  misdemeanour,  consisting  of  two 
counts,  which  it  is  not  necessary  for  the  purpose 
of  this  case  to  set  out  at  length,  wheieby  in 
substance  and  effect  he  was  charged  under 
24  &  25  Yict.  c.  96,  s.  80,  with  having  unlawfully 
and  wilfully  converted  and  appropriated  to  his 
own  use  certain  sums  of  money  of  which,  under 
the  will  of  one  William  Ay  re,  deceased,  he  was 
trustee  for  the  use  and  benefit  of  three  children 
of  his  brother  Samuel  Robert  Pike,  with  intent 
to  defraud. 

In  the  course  of  the  trial,  in  order  to  prove  the 
receipt  by  the  prisoner  of  certain  sums  of  money, 
counsel  for  the  Crown  tendered  in  evidence  the 
debtor's  statement  of  affairs  in  bankruptcy, 
which  showed  in  sheet  E  (contingent  or  other 
labilities)  the  receipt  by  the  bankrupt  of  the 
moneys  in  question.      The  statement  of  affairs 

(a>  Reported  by  A.  A.  Bimuiri,  Esq.,  Barrister-ftt-Ltw. 
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was  the  statutory  statement  of  affairs  prepared 
by  the  accused  in  the  course  of  his  bankruptcy, 
verified  by  oath  by  the  bankrupt  before  the 
assistant  official  receiver  at  Worcester,  and  filed 
by  the  assistant  official  receiver  in  accordance 
with  the  provisions  of  the  Bankruptcy  Act  1883 
(46  &  47  Vict.  c.  52),  s.  16,  and  General  Rules, 
217. 

The  fil«  of  the  bankruptcy  proceedings  will  be 
in  court  so  that  reference  to  it  can  be  made  if 
necessary. 

Counsel  for  the  prisoner  objected  to  the  receipt 
of  this  evidence  upon  the  ground  that  it  was 
evidence  which  was  rendered  inadmissible  by  the 
operation  of  the  provisions  of  24  &  25  Vict.  c.  9, 
s.  85,  as  amended  by  53  &  54  Vict.  c.  71,  s.  27. 
He  based  his  contention  upon  the  words  which  are 
contained  in  sub-Beet.  (2)  of  the  last  cited  section, 
which  provides  that  a  statement  or  admission 
made  by  any  person  in  any  compulsory  examina- 
tion or  deposition  before  any  court  on  the  hearing 
of  any  matter  in  bankruptcy  shall  not  be  admis- 
sible in  evidence  in  any  proceeding  in  respect  of 
any  of  the  misdemeanors  referred  to  in  sect.  85. 

After  hearing  the  argument  of  counsel  for  the 
prisoner  and  reply  of  counsel  for  the  Ci  own,  who 
pressed  for  the  admission  of  the  evidence,  I  was 
of  opinion  that  the  objection  was  not  well  founded, 
and  that  the  statement  of  affairs  did  not  consti- 
tute a  compulsory  examination  or  deposition 
made  before  a  court  on  the  hearing  of  a  matter 
in  bankruptcy  within  the  meaning  of  the  said 
section,  and  I  admitted  the  evidence. 

The  accused  was  found  guilty  by  the  verdict  of 
the  jury. 

The  question  for  the  opinion  of  the  court  is 
whether  the  evidence  above  mentioned  was  or 
was  not  properly  admitted,  and  whether  the 
conviction  should  stand.         w   R   Kennedy. 

/.  B.  Matthews  for  the  prisoner. — This  was  a 
statement  made  in  the  course  of  a  compulsory 
examination.  A  bankrupt  is  by  rule  217  com- 
pelled to  make  a  statement  of  his  affairs.  The 
examination  in  court  is  only  a  subsequent  part  of 
the  same  proceeding.  The  Bankruptcy  Acts  are 
penal  statutes  and  must  be  construed  strictly  : 

Fletcher  v.  Lord  Sondes,  3  Bing  580. 
He  also  referred  to 

Re  Mysore    West  Gold  Fields,  61  L.  T.  Rep.  453 ; 

42  Ch.  Div.  535  ; 
Oreen  v.  Lord  Penzance,  41  L.T.  Rep.  353  ;  6  App. 
Cas.  657. 

A.  T.  Lawrence,  K.C.  (with  him  N.  0.  Davidson) 
for  the  Crown. — There  is  nothing  in  the  Bank- 
ruptcy Acts  which  makes  a  statement  inadmis- 
sible because  it  was  made  under  compulsion.  The 
statement  or  admission  referred  to  in  sect.  27  (2) 
of  the  Bankruptcy  Act  1890,  which  is  inadmis- 
sible, is  a  statement  or  admission  made  before  a 
court  at  a  "  hearing."  The  statement  in  question 
was  not  made  in  a  compulsory  examination  before 
a  court.  The  statement  of  affairs  to  be  made  to 
the  official  receiver  is  one  of  the  proceedings  con- 
sequent on  the  making  of  a  receiving  order: 
( Bank ruptov  Act  1883,  s.  16);  these  proceedings 
are  quite  distinct  from  the  proceedings  before  a 
court  of  which  the  public  examination  of  the 
debtor  is  one.  Thar  examination  may  be  dispensed 
with.     [He  was  stopped  by  the  Court.] 

/.  B.  Matthews  replied. 


Lord  Alvbr8TONE,  C.J. — We  are  all  of  opinion 
that  the  statement  was  admissible.  The  prisoner 
was  charged  with  the  misappropriation  of  a  trust 
fund,  and  in  order  to  prove  that  charge  the  state- 
ment of  his  affairs  made  by  him  in  his  bank- 
ruptcy was  put  in  evidence.  It  is  argued  that 
this  statement  was  not  admissible  as  evidence 
because  of  the  provisions  of  the  Bankruptcy  Act 
1890,  8. 27  (2),  that  a  statement  or  admission  made 
by  any  person  in  any  compulsory  examination 
or  deposition  before  any  court  on  the  hearing 
of  any  matter  in  bankruptcy  shall  not  be  admis- 
sible as  evidence  against  that  person  in  any  pro- 
ceeding against  that  person  in  respect  of  any  of 
the  misdemeanours  referred  to  in  sect  85.  On 
the  other  hand  it  is  argued  that  this  was  not  a 
statement  made  in  the  hearing  of  any  matter  in 
court,  and  was  not  made  in  a  compulsory  exami- 
nation. We  must  look  at  the  object  of  the 
section.  The  words  are  "in  any  compulsory 
examination  or  deposition  before  any  court  on 
t  he  hearing  of  any  matter  in  bankruptcy."  Prima 
facie  this  seems  to  apply  to  the  case  of  a  man 
making  a  statement  on  cross-examination,  when 
he  is  forced  to  say  what  he  would  not  have  said 
under  ordinary  circumstances.  But  we  are  asked 
to  extend  that  provision  to  all  statements  made 
by  a  bankrupt  in  the  course  of  his  bankruptcy. 
Does  the  statement. of  affairs  come  within  the 
words  "  compulsory  examination  "  ?  We  think 
that  if  that  had  been  the  intention  of  the  Legis- 
lature other  language  would  have  been  used.  I 
come  to  the  conclusion  that  the  statements  made 
by  a  bankrupt  in  his  'statement  of  affairs  are 
not  statements  made  by  him  in  a  compulsory 
examination. 

Wright,  Ridley,  Bigham,  and  Waltok, 
JJ.  concurred. 

Solicitors:  Solicitor  to  the  Treasury;  Dobbs 
and  Hill,  Worcester. 


Saturday,  April  26,  1902. 

(Before    Lord  Alverstone,   C.J.,    Lawranck, 
Wright,  Bruce,  and  Kennedy,  JJ.) 

Bex  v.  William  Mallison.  (a) 

Criminal  law — Larceny — Fish  taken  at  sea— Pos- 
session of  owner  of  smack — Skipper  of  smazk. 

Fish  taken  at  sea  are  in  the  possession  of  the  owner 
of  the  smack  by  which  they  are  taken,  as  soon  as 
they  are  taken,  and  are  consequently  the  subject 
of  larceny. 
A.,   who   was   employed  as  skipper   of  a  smack 
used  for  trawling    outside    territorial  waters, 
during  the  course  of  a  fishing  voyage  put  into 
port,  sold  the  fish  he  had  taken,  and  appropriated 
the  proceeds  to  his  own  use. 
Held,  that  he  was  properly  convicted  of  larceny. 
This  case,  stated  by  the  Recorder  of  Grimsby, 
was,  so  far  as  is  material,  as  follows  : — 

The  prisoner,  William  Mallison,  was  tried 
before  me  at  the  quarter  sessions  of  the  peace 
held  in  and  for  the  borough  of  Grimsby  on  the 
15th  April  1902  on  an  indictment  charging  him 
in  the  first  count  with  having  on  the  25th  Jan. 
1902  feloniously  stolen,  taken,  and  carried  away 
certain  fish  the  property  of  the  Grimsby  and 
North  Sea  Steam  Trawling  Company  Limited 

(«)  Reported  bj  A.  A.  Bbthunk,  Esq.,  Jferriiter-ftt-Lftw. 
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A  second  count  charged  him  with  having 
received  the  same  fish  knowing  them  to  Have 
been  stolen. 

The  prisoner  was  in  Jan.  1902  in  the  employ- 
ment of  the  prosecutors,  the  Grimsby  and  North 
Sea  Steam  Trawling  Company  Limited,  as  master 
or  "  skipper  "  of  the  fishing  smack  Cassiopeia,  of 
which  the  prosecutors  were  the  owners. 

The  Cassiopeia  was  engaged  in  making  voyages 
from  the  port  of  Grimsby  to  the  North  Sea  and 
back  for  the  purpose  of  catching  fish  for  the 
prosecutors,  who  sold  the  fish  on  the  return  of 
the  vessel  after  each  voyage.  A  voyage  usuajly 
lasted  from  about  ten  to  fourteen  days. 

The  prisoner's  employment  was  for  a  term  of 
six  months  from  the  commencement  thereof.  He 
bad  full  charge  and  control  of  the  vessel  during 
the  voyages,  and  he  was  paid  by  the  prosecutors 
for  his  services  by  receiving  at  the  end  of  every 
third  voyage  (the  voyages  being  divided  into  sets 
of  three  for  this  purpose)  a  certain  proportion  of 
the  net  profits  produced  by  the  sale  of  the  fish 
which  had  been  sold  by  the  prosecutors  at  the  end 
of  each  of  the  three  voyages. 

On  the  17th  Jan.  1902  the  Cassiopeia,  with  the 
prisoner  in  charge  of  her  as  skipper,  left  the  port 
of  Grimsby  on  the  first  of  one  of  the  sets  of  three 
voyages  to  the  North  Sea  and  back. 

On  the  25th  Jan.  she  was  returning  to 
Grimsby  with  a  cargo  of  fish  which  had  been 
caught  by  the  prisoner  and  the  crew  in  the  North 
Sea  and  deposited  in  the  usual  receptacle  provided 
for  that  purpose  in  the  hold  of  the  vessel  and 
called  the  "  fish  magazine." 

On  the  same  25th  Jan.  the  prisoner  took  the 
vessel  into  Bridlington  Harbour  and  there  sold 
the  fish,  the  subject  of  the  indictment.  He  did 
not  account  for  the  proceeds  of  the  sale  to  his 
employers,  and  had  never  been  authorised  to  sell 
fish  during  the  continuance  of  a  voyage.  It  was 
submitted  by  counsel  for  the  prisoner  that  the 
fish  had  never  been  in  the  possession  of  the  pro- 
secutors, the  owners  of  the  smack,  that  the 
prisoner  being  captain  of  the  smack  had  the  fish 
in  his  possession  properly  and  lawfully  from  the 
time  when  they  were  reduced  into  possession,  and 
that  therefore  there  was  no  evidence  on  which  the 
prisoner  could  be  convicted  of  larceny.  The 
learned  recorder  overruled  this  objection,  and 
directed  the  jury  that  they  could  convict  the 
prisoner  on  the  first  and  second  count*  of  the 
indictment  if  they  were  satisfied  that  the  prisoner 
took  the  fish  from  the  vessel  in  Bridlington  Har- 
bour with  a  fraudulent  intention  to  convert  them 
to  his  own  use  and  benefit  and  permanently  to 
deprive  the  prosecutors  of  their  property  in  them. 

The  jury  convicted  the  prisoner. 

The  question  for  the  opinion  of  the  court  was, 
Whether  there  wa9  evidence  that  the  prisoner 
took  the  fish  which  he  sold  at  Bridlington  out  of 
the  possession  of  the  prosecutors. 

Cracrqft  for  the  prisoner. — The  fish  never  were 
in  the  possession  of  the  prosecutors.  They  were 
in  the  possession  of  the  prisoner  as  skipper  of  the 
smack;  and  consequently  there  was  no  larceny, 
for  the  possession  of  the  servant  is  not  the  posses- 
sion of  the  master : 

Waited  oast,  2  East  P.  C.  570  ; 

£.  v.  Basely,  2  Leach  835 ; 

Abrahatt's  o«m,  2  East  P.  C.  569 ;  2  Leach  824. 

Again  a  fish  is  ferae  naturae,  and  an  animal  /eras 


naturae  must  be  reduced  into  possession  before  it 
can  be  the  subject  of  larceny : 

R.  v.  Townly,  24  L.  T.  Rep.  517  ;  12  Cox  C.  C.  59  ; 

L.  Rep.  1  0.  0.  315 ; 
R.  v.  Petch,  38  L.  T.  Rep.  788 ;  14  G">x  C.  C.  116. 

A.  Moresby  White,  for  the  prosecution,  was  not 
called  upon. 

Lord  Alverstone,  O.J. — We  are  all  of  opinion 
that  these  fish  were  reduced  into  the  possession  of 
the  owner  of  the  smack,  and  that  therefore  the 
prisoner  was  properly  convicted. 

Lawrance,  Weight,  Bruce,  and  Kennedy, 
J  J.  concurred. 

Solicitors  for  the  prosecutors,  Hicks  and  Sons, 
for  H.  E.  and  R.  Mason,  Great  Grimsby. 

Solicitors  for  the  prisoner,  Read  and  Bloomer, 
Great  Grimsby. 


Saturday,  April  26, 1902. 

(Before  Lord  Alvebstone,   O.J.,   Lawrance, 
Weight,  Bruce,  and  Kennedy,  JJ.) 

Bex  v.  Frederick  Walter  Hadwen  and 
Alfred  Ingham,  (a) 

Criminal  law — Practice — Evidence — Cross- exami- 
nation of  prisoner  by  co-defendanU— Evidence  of 
person  charged — Criminal  Evidence  Act  1898 
(61  &  62  Vict  c.  36),  «.  1. 

A  person  charged  with  an  offence  is  made,  by  the 
Criminal  Evidence  Act  1898  (61  &  62  Vict, 
c.  36),  s.  1,  a  competent  witness  for  the  defence. 
The  effect  of  this  is  to  make  him,  if  he  gives 
evidence,  an  ordinary  witness  in  the  case,  and 
therefore  liable  to  be  cross- examined  on  behalf  of 
a  person  jointly  indicted  with  him. 

This  case  reserved  for  the  opinion  of  the  court  by 
Ridley,  J.  was  as  follows : — 

1.  These  two  prisoners  were  jointly  indicted 
before  me  at  the  assizes  held  for  the  West  Biding 
of  the  County  of  York,  at  Leeds,  and  tried  before 
me  on  the  14th  and  15th  March  1902  upon  an 
indictment  whereby  they  were  jointly  charged 
in  thirty  counts  with  the  following  offences  :  (a) 
Offences  under  the  Debtors  Act  1869,  s.  11, 
sub- s.  10,  in  making  and  being  privy  to  the 
making  of  certain  false  entries  in  a  document 
relating  to  their  affairs — namely,  a  certain 
balance  sheet — within  four  months  before  the  pre- 
sentation of  a  bankruptcy  petition  by  them,  with 
intent  to  conceal  the  state  of  their  affairs,  (b) 
Offences  under  sect.  13  of  the  same  Act  by 
obtaining  credit  under  false  pretences  in  incurring 
a  debt  to  the  Halifax  and  Huddersfield  Union 
Banking  Company,  (c)  Conspiring  together  to 
cheat  and  defraud  the  said  banking  company. 

2.  The  prisoners  had  for  many  years  before  their 
trial  carried  on  business  in  co-partnership  as  silk 
spinners,  under  the  style  of  Hadwen  and  Sons,  at 
Triangle,  near  Halifax,  and  the  banking  account 
of  the  firm  was  kept  with  the  Halifax  and 
Huddersfield  Union  Banking  Company. 

3.  Each  prisoner  pleaded  "  not  guilty  "  to  the 
whole  of  the  indictments,  and  was  separately 
defended  by  counsel. 

4.  Upon  the  close  of  the  case  for  the  Crown, 
each  prisoner  elected  to  give  evidence  upon  oath, 
and  each  prisoner  then  gave  evidence  exculpating 

(a)  Reported  by  A.  A.  Bsthuni,  Esq.,  tfarriater-at-Lftw. 
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himself,  and  also  gave  evidence  against  the  other 
prisoner  who  was  charged  with  the  same  offences. 

5.  Counsel  on  behalf  of  each  prisoner  then 
claimed  the  right  to  cross-examine  the  other 
prisoner  upon  the  evidence  given  by  him  against 
his  co-prisoner. 

6.  It  was  objected  and  contended  that  such 
cross-examination  was  not  permissible,  and  I 
upheld  that  contention,  and  excluded  all  oros*- 
examination  of  one  prisoner  on  behalf  of  the  other 
prisoner,  but  agreed  to  state  a  case  for  the  opinion 
of  this  court. 

7.  The  jury  found  both  prisoners  guilty  upon 
all  the  counts. 

8.  1  respited  sentence  and  let  the  prisoners  out 
on  bail  to  appear  at  the  next  general  gaol  delivery 
for  the  county  of  York  if  called  upon,  and 
reserved  this  case  for  the  consideration  of  tbe 
court. 

9.  The  question  for  the  opinion  of  this  court  is 
whether,  under  the  above  circumstances,  counsel 
for  one  prisoner  was  (as  he  claimed)  or  was  not 
entitled  to  cross-examine  the  other  prisoner  upon 
the  evidence  given  by  the  latter  upon  oath  against 
him. 

If  I  was  right  in  excluding  such  cross-examina- 
tion, the  conviction  is  to  be  affirmed.  If  I  was 
wrong  it  is  to  be  quashed. 

Tindal  Atkinson,  K.C.  (with  him  Waugh)  for 
Hadwen. — The  learned  judge  should  have  allowed 
the  cross-examination.  The  Criminal  Evidence 
Act  1898,  s.  I,  makes  a  defendant  a  competent 
witness  for  the  defence,  and  b-ing  a  witness  he  is 
liable  to  cross-examination.  His  position  if  he 
goes  into  the  box  is  analogous  to  that  of  a  respon- 
dent giving  evidence  in  divorce  proceedings,  and 
it  was  held  by  the  Court  of  Appeal  in  Allen  v. 
Allen  and  Bell  (70  L.  T.  Rep.  783 ;  (1894)  P.  248) 
that  a  judge  was  wrong  in  refusing  to  allow  a 
co- respondent  to  cross-examine  a  respondent  who 
had  given  evidence.  A  prisoner  who  gives  evi- 
dence may  be  practically  a  witness  for  the  prose- 
cution in  the  case  of  a  co-defendant.  If  the 
prisoner  confines  himself  to  giving  evidence  in  his 
own  defence,  a  prisoner  jointly  indicted  might 
have  no  right  to  cross-examine.  But  aliter  where 
the  effect  of  the  evidence  is  to  incriminate  the 
co-defendant.  A  witness  called  for  the  defence 
of  one  prisoner  i«  liable  to  be  cross-examined  on 
behalf  of  another  prisoner : 

Reg    v.  Burdett,  6  Cox  C.  C.  458  ;  3  C.  L.  R.  440 ; 
Dears.  431. 

And  in  a  case  under  the  Prevention  of  Ci  uelty  to 
and  Protection  of  Children  Act  1889  (52  &  53 
Vict.  c.  44),  repealed  but  re-enacted  by  the  Pre- 
vention of  Cruelty  to  Children  Act  1894  (57  &  58 
Yict.  o.  41), 'Wills,  J.  held  that  a  wife  giving 
evidence  in  her  own  defence  must  be  treated  as  a 
witness  in  the  case  of  her  husband  jointly  indicted 
with  her  : 

Reg  v.  Martin,  17  Cox  C.  C.  36. 

[Wright,  J.— Sect.  7  of  the  Act  of  1889  pro- 
vides that  the  wife  may  be  called  as  "  an  ordinary 
witness  in  the  case."]  That  was  done  to  get  rid 
of  the  disability  of  the  wife,  and  to  enable  her  to 
give  evidence  for  or  against  her  husband.  But 
this  is  not  that  case,  for  tbe  person  charged  is  to 
be  a  competent  witness  for  the  defence  only  if  he 
applies  to  be  called.  But  his  evidence  may  be 
evidence  incriminating  his  co  defendant. 


Scott-Fox,  K.C.  (with  him  B.  A.  Shepherd)  for 
Ingham. — In  Allen  v.  Allen  {sup.)  Lopes,  L.J. 
applies  the  doctrine  there  discussed  to  the  case  of 
a  co-defendant,  and  refers  to  Lord  v.  Colvin  (3 
Drew  222).  Directly  he  gives  evidence,  a  defen- 
dant becomes  an  ordinary  witness,  and  may  say 
anything  against  a  co-defendant.  A  jury  may  be 
charged  to  disregard  what  one  prisoner  has  said 

X'nst  another  prisoner,  but  ir.  practice  the 
5t  of  the  evidence  would  remain  in  their 
minds.  A  prisoner  can  only  be  called  with  his 
own  consent,  but  the  consent  of  his  co-defendant 
is  not  necessary.  The  case  of  the  Crown  must 
always  be  that  both  defendants  are  guilty,  and  it 
is  ouite  possible  that  where  a  prisoner  inculpates 
his  co-defendant  counsel  for  the  Crown  would  not 
cross-examine ;  it  is,  therefore,  necessary  that  tbe 
co-defendant  should  be  allowed  to  cross-examine. 
Sect.  1,  sub-sect  (/)  (iii.)  of  the  Criminal  Evidence 
Act  1898  points  to  a  cross-examination. 

Harold  Thomas  (Milvain,  K.C.  with  him)  for 
the  Crown. — A  prisoner  giving  evidence  in  his 
own  defence  is  a  witness  for  the  defence,  and 
if  his  evidence  is  against  a  co-defendant,  that 
co-defendant  should  apply  to  the  court  for 
permission  to  cross-examine  him  as  a  hostile 
witness.  If  in  giving  evidence  a  person  charged 
with  an  offence  asperses  the  character  of  a 
co-defendant  he  may  be  cross-examined  as  to 
his  own  character.  If  he  alleges  that  a  person 
charged  with  him  has  committed  an  offence — e,g., 
that  the  person  charged  with  him,  and  not  be, 
destroyed  a  document — he  may  be  cross-examined. 
That  is  the  case  provided  for  by  sect.  1  (/ )  (iii.) 
But  in  each  of  these  cases  the  cross-examination 
permitted  is  a  cross-examination  by  the  prosecu- 
tion. The  Criminal  Law  Amendment  Act  1885 
(48  <fc  49  Yict.  c.  69),  s.  20,  makes  a  person  charged  a 
"  competent  witness,'*  but  the  Criminal  Evidence 
Act  1898,  s.  1,  enact  8  that  the  person  to  be  charged 
is  to  be  a  "  com  potent  witness  for  the  defence,*' 
that  precludes  tbe  idea  of  a  cross-examination  by 
a  co-defendant. 

Lord  Alvkrstonk,  C.J. — The  simple  question 
is  whether,  where  two  persons  are  jointly  indicted 
for  an  offence  and  one  elects  to  give  evidence,  as 
he  may  under  sect.  1  of  the  Criminal  Evidence 
Act  1898,  he  may  be  cross-examined  on  behalf  of 
his  co-defendant.  It  is  not  disputed  that  he  can 
be  cross-examined  by  counsel  for  the  prosecution; 
tbe  only  question  is,  Can  he  be  cross-examined  by 
counsel  for  the  other  prisoner  P  If  the  statute 
does  not  prevent  us  from  holding  that  he  can,  it 
is  obvious  that  it  is  in  the  interest  of  justice  that 
he  should  be  liable  to  cross-examination.  Counsel 
for  the  prosecution  might  not  think  it  his  duty  to 
cross-examine  strictly,  or  the  evidence  of  the 
co-prisoner  might  start  quite  a  new  point  In 
the  interest  of  justice,  when  evidence  is  given 
before  a  jury,  every  opportunity  of  testing  it 
should  be  given.  There  are  cases  in  which  the 
remarks  of  a  judge,  especially  in  a  long  trial, 
would  lose  their  effect.  In  the  case  of  Reg-  ▼• 
Woods  and  May  (6  Cox  C.  C.  224)  counsel  for 
the  second  prisoner  had  special  rights  given  to 
him.  He  was  allowed  to  cross-examine  and  to 
address  the  jury.  In  the  case  of  Beg.  v.  Burdett 
(6  Cox  C.  C.  458)  it  was  expressly  decided  that  a 
defendant  might  cross-examine  witnesses  called 
for  the  defence  of  a  co-defendant,  and  I  think  that  ; 
the  reasoning  of  Jervis,  C.J.  is  especially  useful, 
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because  that  learned  judge  said  that  the  evidence 
for  the  prisoner  became  tacked,  as  it  were,  to  the 
evidence  for  the  prosecution.  Knowing  the  clear 
mind  and  the  learning  of  the  judge,  it  is  clear  to 
me  that  he  had  in  his  mind  the  idea  that  evidence 
once  given  would  not  be  disregarded.  That  was 
the  state  of  the  law  at  the  time  of  the  passing 
of  the  Criminal  Evidenoe  Act  1898.  It  is  pro- 
vided by  that  statute  that  the  prisoner  cannot  be 
called  without  his  own  consent,  out  I  think  that  it 
did  occur  to  Parliament  that  a  prisoner  might 
give  evidence  which  would  incriminate  other 
persons.  Sect.  1  (/)  (iii.)  limits  the  liability  of  a 
person  charged  who  has  elected  to  give  evidence, 
to  the  case  where  he  has  given  evidence  auainst 
another  person  charged  with  the  same  offence. 
Now,  the  common  and  ordinary  case  of  a  person 
giving  evidence  against  a  co-defendant  is  wh*-re 
several  persons  are  charged  together,  and  there  is 
a  strong  temptation  for  each  to  endeavour  to 
exculpate  himself  by  incriminating  the  others. 
Speaking  for  myself,  I  think  that  if  it  w«s 
intended  to  exclude  a  cross-examination  by  a 
co-defendant,  it  would  have  been  so  exprebsly 
enacted.  That  does  not  quite  dispose  of  the 
matter.  If  &  general  cross-examination  is  t»*  be 
allowed,  it  is  said  that  the  cross-examination 
most  be  by  the  prosecution  only,  and  not  on 
behalf  of  a  prisoner.  But  Jervis,  O.J  and  the 
whole  court  thought  cross-examination  should  be 
allowed,  because  when  a  prisoner  h*8  given 
evidence  he  becomes  a  witness  for  the  prosecution. 
I  think  that  must  be  right  not  only  on  that 
principle,  but  because  the  prisoner  has  given 
evidence  against  another  person,  and  should 
therefore  be  liable  to  cross-examination  on  behalf 
of  that  person. 

Lawbance,  J. — I  concur. 

Wright,  J. — The  only  question  is  whether  the 
evidence  which  a  prisoner  has  given  in  his  own 
defence  is  legally  admissible  to  inculpate  another 
defendant,  because,  if  it  is,  it  follows  that  he  is 
liable  to  be  cross-examined  by  his  co-defendant. 
I  find  nothing  in  the  Act  except  sect.  1  (/)  (iii.) 
that  tends  to  abrogate  the  ordinary  rule  (see 
Beg.  v.  Payne,  26  L.  T.  Rep.  41 ;  12  Cox  C.  0. 118 ; 
L  Rep.  1  0.  0.  349;  Allen  v.  Allen,  sup.)  that 
what  one  defendant  says  should  not  be  admissible 
as  evidence  against  another  defendant,  founded 
on  the  obvious  temptation  to  one  co-defendant,  to 
endeavour  to  shift  the  blame  on  to  his  co-defen- 
dant If  this  rule  is  abrogated,  I  agree  with  the 
judgment  of  my  Lord. 

Bruce,  J. — I  concur. 

Kennedy,  J. — I  agree. 

Solicitors :  Solicitor  to  the  Treasury ;  for  the 
defendant  Had  wen.  Van  Sandau  and  Co.,  for 
MM*  and  Co.,  HudderBfield  ;  for  the  defendant 
Ingham,  Helliwell,  Harby,  and  Co.,  for  Jubb, 
Booth,  and  HeUiweU,  Halifax. 
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Wednesday,  March  5, 1902. 

(Before  Collins,  M.B.,  Romer  and 
Mathew,  L.JJ.) 
Attorney-General  (on  the    Relation  of   the 
Bromley    Rural   District    Council)   v.    Cope- 
land,  (a) 

APPEAL  FROM  THE  KING'S   BENCH   DIVISION. 

Highway — Drainage  of  surface  water — Discharge 
on  to  land  of  adjoining  owner  —  "Drain" — 
Improper  outlet — Presumption  of  legal  origin-— 
Highway  Act  1835  (5  &  6  Will.  4,  c.  50),  s.  67. 

The  surface  water  collecting  at  a  certain  point  on 
a  highway  was  received  in  a  catch-pit,  from 
which  it  was  carried  through  the  hedge  by  the 
roadside  by  means  of  a  pipe  6ft,  long,  and  was 
discharged  on  to  the  surface  of  the  adjoining 
land.  This  system  had  lasted  as  long  as  living 
memory  would  go  when  the  defendant  purchased 
the  adjoining  land  and  stopped  up  the  outlet  of 
the  pipe  from  which  the  water  was  discharged. 
The  local  authority  claimed  an  injunction  to 
restrain  him  from  stopping  up  the  pipe. 

Held,  reversing  the  decision  of  Lord  Alverstone, 
CJ.,  reported  ante,  p  183;  84  L.  T.  Rep.  562; 
(1901)  2  K.  B.  101),  that  there  was  nothing  in  the 
manner  in  which  the  water  was  discharged  on  to 
the  defendant* s  land  which  prevented  the  arrange- 
ment for  gettina  rid  of  water  from  the  highway 
from  being  a  "  drain  "  within  sect.  67  of  the  High-* 
way  Act  1835 ;  and  that  under  the  circumstances 
a  legal  origin  for  the  drain  ought  to  be  presumed. 

This  was  an  appeal  by  the  plaintiffs  from  a  judg- 
ment of  Lord  Alverstone,  C.J.  at  the  trial  of  the 
action  without  a  jury. 

The  action  was  brought  for  an  injunction  to 
restrain  the  defendant,  who  was  owner  of  a  piec* 
of  land  adjoining  a  highway  in  the  parish  of 
West  Wickham,  in  the  county  of  Kent,  of  which 
the  Bromley  Rural  District  Council  were  the 
local  authority,  from  stopping  up  a  pipe  by  which 
the  surface  water  collecting  on  the  highway  was 
discharged  on  his  land. 

The  Highway  Act  1835  (5  &  6  Will.  4,  c.  50) 
provides  as  follows : 

Seot.  67.  The  said  surveyor,  district  surveyor,  or 
assistant  surveyor  shall  have  power  to  make,  scour, 
cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or 
watercourses,  and  also  to  make  and  lay  such  trunks, 
tunnels,  plats,  or  bridges  as  he  shall  deem  necessary  in 
and  through  any  lands  or  grounds  adjoining  or  lying 
near  to  any  highway  upon  paying  the  owner  or  ooonpier 
of  suoh  lands  or  grounds,  provided  they  are  not  waste 
or  common,  for  tbe  damages  which  he  shall  sustain 
thereby,  to  be  settled  and  paid  in  suoh  manner  as  the 
damages  for  getting  materials  in  inclosed  lands  or 
grounds  are  herein  directed  to  be  settled  and  paid. 

The  powers  and  duties  of  the  surveyor  of  high- 
ways under  this  section  were,  as  regards  the 
highway  in  question,  vested  in  the  Bromley  Rural 
District  Council. 

The  highway  in  question  was  an  ancient  one, 
running  north  and  south.  There  was  a  point  in 
the  road  where  the  gradients  rose  both  towards 

(a)  Bsported  by  E.  Mjlhliy  Smith,  Esq.,  Barrlster-at-Law. 
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north  and  south,  so  that  the  surface  water 
collected  there. 

On  the  west  side  of  the  road  this  water  was 
collected  in  a  catch-pit,  from  which  it  was  carried 
by  an  iron  pipe  into  another  catch-pit  on  the  east 
side,  and  from  the  eastern  catch- pit  an  iron  pipe 
6ft.  long,  put  through  the  hedge  by  the  road  side, 
discharged  the  water  on  to  the  surface  of  the 
adjoining  land. 

There  was  no  evidence  as  to  the  date  when  this 
arrangement  for  draining  the  highway  was  first 
made,  but  in  1868  the  existing  catch-pits  were 
repaired,  and  the  pipe  which  the  defendant  had 
stopped  up  was  put  in  its  present  position. 

About  two  years  before  this  action  was  brought 
the  defendant  bought  the  piece  of  land  on  to 
which  the  water  was  discharged  by  the  pipe  in 
question,  and  built  some  houses  thereon.  He 
then  stopped  up  the  end  of  the  pipe,  and  the 
present  action  wax  then  commenced  for  an  injunc- 
tion to  restrain  him  from  continuing  this  obstruc- 
tion to  the  drain. 

At  the  trial  of  the  action  Lord  Alverstobe, 
G.J.  held  that  as  the  pipe  which  the  defendant 
had  obstructed  was  not  connected  with  any  out- 
Mi  channel,  it  was  not  a  "  drain  "  within  sect.  67 
of  the  Highway  Act  1835,  and  he  refused  the 
injunction. 

The  case  is  reported  ante,  p.  183 ;  84  L.  T.  Rep. 
562;  (1901)  2  K.  B.  101. 

The  district  council  appealed. 

Bray,  K.G.  and  Clarke  Williams  for  the  appel- 
lants. 

G.  B.  Bashleigh  (Dickens,  K.C.  with  him),  for 
the  respondent,  relied  on  the  judgments  in 

Croft  v.  Rickmansworth  Highway  Board,  60  L.  T. 
Hep  34 ;  39  Ch.  Div.  272. 

Colli N8,  M.R. — The  ground  of  these  proceed- 
ings instituted  by  the  Attorney- General  on  the 
relation  of  the  Bromley  Rural  District  Council 
is  that  the  defendant  has  stopped  up  a  pipe  or 
drain,  and  has  thereby  caused  water  to  accumu- 
late on  a  highway.  Lord  Alverstone,  C. J.,  at  the 
trial,  gave  judgment  for  the  defendant  on  the 
ground  that  this  pipe  was  not  a  drain  within  the 
meaning  of  sect.  67  of  the  Highway  Act  1835,  in 
respect  of  which  the  local  authority  could  acquire 
the  right  they  claimed  to  have.  It  was  proved 
that  this  pipe — or  drain,  as  I  will  call  it  for  the 
present  purpose — has  existed  for  as  long  as  living 
memory  will  go,  and  therefore  it  must  have 
existed  before  this  local  authority  came  into 
existence.  The  powers  and  duties  of  the  old 
surveyor  of  highways  have  in  recent  times,  so  far 
at  least  as  the  present  matter  is  concerned,  been 
vested  in  the  local  /authority.  Where  there  has 
been  a  long  established  user  it  is  the  duty  of  the 
court  to  try  and  find  a  legal  origin  in  order  to 
explain  the  existence  of  the  user.  But  it  was 
said  that  this  drain,  having  no  proper  outlet,  did 
not  come  within  the  words  of  the  statute,  and  the 
Lord  Chief  Justice  has  so  held.  Now,  the  road 
rises  to  the  north  and  to  the  south  of  this  drain, 
and  the  formation  of  the  ground  is  such  that 
water  running  down  the  slopes  would  be  im- 
pounded at  a  certain  point  unless  some  means 
were  provided  for  carrying  it  away.  A  catch-pit 
was  therefore  made  on  the  west  side  of  the  road, 
and  water  running  into  it  was  drained  away  to 
another  catch- pit  on  the  east  side  from  which  a 
pipe  6ft.  long  was  put  through  the  hedge  by  the 


road  side,  and  this  pipe  discharged  the  water 
from  the  catch- pits  on  to  the  defendant's  land  the 
other  side  of  the  hedge.  That  arrangement  has 
existed,  as  I  have  said,  for  as  long  as  living 
memory  will  go.  It  is  quite  compatible  with  the 
evidence  that  a  ditch  had  once  existed  on  the 
defendant's  land  by  which  the  water  from  the 
pipe  would  have  been  carried  away.  I  can  see  no 
reason  why  this  arrangement  Bhould  not  be  held  to 
be  a  drain  within  sect.  67.  The  user  has  been  con- 
tinuous for  many  years,  and  a  legal  origin  ought 
to  be  presumed  lor  it.  I  think  that  this  arrange- 
ment is  a  drain  within  the  section,  and  that  the 
appeal  ought  therefore  to  be  allowed.  I  wish  to 
add  that  the  case  of  Croft  v.  Rickmansworth 
Highway  Board  (ubi  sup.)  does  not  touch  the 
point  here  because  there  the  question  was  entirely 
confined  to  the  consideration  of  a  dumb  well, 
excluding  anything  of  the  nature  of  a  pipe  to 
discharge  the  water  as  in  the  present  case. 

Romer,  L.J. — I  am  of  the  same  opinion.  There 
are  three  alternatives  in  this  case.  First,  there 
might  have  been  a  natural  drain  carrying  the 
water  across  the  defendant's  land,  and  the  pipe 
may  have  been  put  there  merely  in  order  to  assist 
the  natural  flow  of  water.  If  that  were  so  the 
defendant  would  have  no  right  to  stop  the  water. 
Secondly,  the  work  done  by  the  surveyor  of  the 
highway  in  1868  may  have  been  done  in  pursuance 
of  some  legal  right  outside  his  statutory  powers. 
Thirdly,  the  lapse  of  time  would  justify  us  in 
making  some  assumptions.  This  pipe,  though 
small  in  itself,  is  part  of  a  system  of  drainage, 
and  may  have  been  put  down  under  the  powers 
given  by  the  Highway  Act  1835,  and  I  think  we 
ought  to  assume  that  it  was  legally  done  under 
the  Act,  either  with  the  consent  of  the  defendant's 
predecessor  or  upon  the  payment  of  compensa- 
tion. It  is  argued  that  this  could  not  have  been 
done  because  the  pipe  has  no  proper  outlet.  But 
what  is  a  proper  outlet  ?  The  water  has  been 
discharged  in  this  way  since  1868.  No  one  knows 
exactly  what  was  the  previous  state  of  affairs,  and 
how  can  anyone  say  that  there  never  has  been  a 
proper  outlet  ?  I  think  that  the  local  authority 
have  established  their  right  to  this  drain  and  their 
right  to  have  it  kept  clear,  and  therefore  the 
appeal  ought  to  be  allowed. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  It  is 
clear  that  there  must  have  been  for  a  long  time 
some  means  for  preventing  the  water  from  accumu- 
lating  at  this  point  in  the  road.  Under  the 
Highway  Act  the  surveyor  had  power  to  make 
necessary  drains  on  payment  of  compensation. 
There  is  no  evidence  of  any  compensation  ever 
having  been  paid,  but  it  is  quite  possible  that  the 
landowner  waived  his  claim.  The  present  arrange- 
ment has  existed  since  1868.  I  think  that  we  are 
bound  to  uphold  what  has  been  done  on  the 
assumption  that  it  was  legally  done. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  May,  Sykes,  and 
Co. 
Solicitor  for  the  defendant,  Arthur  Pearce. 
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March  14,  15,  and  17, 1902. 

(Before  Williams,  Stirling,  and  Cozens- 
Hardy,  L.JJ.) 

Mayor,  <fec,  of  Blackburn  v.  Sanderson,  (a) 

APPEAL  FROM  THB   KING'S  BENCH  DIYI8ION. 

Local  government — Saving  works — Recovery  of 
expenses — Summary  remedy — Action  in  High 
Court — Limitation  of  action — Summary  Juris- 
diction Act  1848  (11  &  12  Vict  c  43),  s.  11— 
Blackburn  Improvement  Act  1882  (45  &  46 
Vict.  c.  ccxliii.),  ss.  26,  232,  247. 

An  action  was  brought  by  a  municipal  corporation 
under  their  local  Act  of  1882  against  the  defen- 
dants to  recover  from  them  the  apportioned 
shares  of  the  expenses  of  making  up  and  paving 
a  certain  street  in  Blackburn,  which  work  had 
been  done  by  the  plaintiffs  pursuant  to  sect.  26  of 
that  Act  The  street  was  described  in  the 
plaintiffs9  notice  as  a  "back  road"  only  (a 
definition  used  in  the  Act  of  1882)  situate 
behind  some  houses  of  which  the  defendants  were 
the  owners. 

The  defendants  raised  two  defences  to  the  action : 
First,  that  the  requisite  notices  calling  on  the 
defendants  to  do  the  work  had  not  been  served 
on  them  ;  secondly,  that  the  proceedings  were  out 
of  time,  not  having  been  commenced  within  six 
months  from  the  date  of  the  service  of  the  notice 
of  demand  for  payment.  The  latter  question 
turned  on  the  construction  of  sect.  232  of  the  Act 
of 1882,  which  provided  that  all  expenses  recover- 
able under  that  Act  might  be  recovered  in  a 
summary  manner, "  or,  if  the  corporation  think 
fit,  in  the  superior  courts  or  any  court  of  com- 
petent jurisdiction." 

Held,  that,  as  to  the  first  ground  of  defence,  proper 
notices  had  been  given. 

Decision  of  Mathew,  J.  affirmed. 

Held,  that,  as  to  the  second  ground  of  defence,  the 
true  eject  of 'sect.  232  of  the  local  Act  o/1882,  read 
in  conjunction  with  sect.  247,  was  to  entitle  the 
plaintiffs  to  recover  expenses  pay  able  by  an  owner 
either  by  summary  proceedings  before  the 
magistrates,  which  must  be  taken  within  six 
months,  or  by  action  in  the  superior  courts  or  in 
any  court  of  competent  jurisdiction,  and  that  the 
limitation  of  six  months  did  not  apply  to  the 
alternative  proceedings  in  the  High  Court. 

Decision  of  Mathew,  J.  reversed. 

Tottenham  Local  Board  v.  Rowell  (35  L.  T.  Rep. 
887;  1  Ex.  Div.  514)  and  Vestry  of  Hammer- 
smith v.  Lowenfeld  (75  L.  T.  Hep.  182 ;  (1896) 
2  Q  B.  278)  distinguished. 

This  action  was  brought  by  the  plaintiffs,  the 
Mayor,  Aldermen,  and  Burgesses  of  the  Borough 
of  Blackburn,  against  the  defendants,  Charles 
Augustus  Sanderson  and  others,  the  plaintiffs' 
claim  being  for  the  amount  of  expenses  (542. 15s.) 
settled  and  apportioned  against  the  defendants 
pursuant  to  tne  Blackburn  Improvement  Act 
1882  in  respect  of  the  excavating,  ballasting, 
paving,  grouting  with  pitch,  &c.,  certain  streets 
oenind  the  defendants'  property,  and  for  interest 
thereon  (4Z.  3s.  10(2.)  at  the  rate  of  5Z.  per  cent, 
per  annum  from  the  18th  Aug.  1898,  payment  of 
the  amount  of  expenses  having,  the  plaintiffs 
stated,  been  duly  demanded  of  the  defendants  on 
the  18th  July  1898. 

(«)  Reported  by  E.  A.  Scsatohlby,  Esq.,  Barristsr-at-L*w. 
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The  defendants,  who  were  mortgagees  in 
possession  of  the  property  behind  which  the 
streets  in  question  had  been  made  up  by  the 
plaintiffs,  contended  that  they  were  not  indebted 
to  the  plaintiffs  in  the  amounts  claimed  in  this 
action. 

The  defendants  stated  that  by  way  of  objection 
to  what  purported  to  be  notices  of  apportion- 
ment, made  by  the  plaintiffs'  surveyor  and 
dated  the  1st  July  1898,  of  certain  expenses, 
including  the  expenses  claimed  in  this  action,  the 
defendants,  in  a  letter,  dated  the  4th  July  1898, 
written  and  sent  by  the  defendants'  solicitors  to 
the  plaintiffs'  surveyor,  informed  the  plaintiffs,  as 
the  fact  was,  that  no  notice  had  been  served  upon 
the  defendants  requiring  them  to  make  up  the 
streets  in  question ;  and  that  what  purported  to 
be  notices  of  reapportionment  by  the  plaintiffs' 
surveyor  of  the  expenses,  including  the  expenses 
claimed  in  this  action,  were  given  by  the  plaintiffs 
to  the  defendants  on  the  18th  July  1898,  and  the 
writ  in  this  action  was  not  issued  until  the  28th 
Feb.  1900.  The  defendants  therefore  contended 
that  this  action  was  not  commenced  within  the 
time  limited  bylaw  in  that  behalf — namely,  by  the 
Blackburn  Improvement  Act  1882,  ss.  232,  245, 
and  by  the  Summary  Jurisdiction  Act  1848  (11  & 
12  Vict.  c.  43),  s.  11. 

It  appeared  that  the  street  in  question  was 
described  in  the  plaintiffs'  notice  as  a  "back 
road  "  only — a  definition  used  in  the  Local  Act  of 
1882. 

By  sect.  26  of  the  Blackburn  Improvement  Act 
1882  the  plaintiffs,  as  the  Corporation  of  Black- 
burn, were  empowered  by  notice  given  to  the 
owners  or  occupiers  of  lands  fronting,  adjoining, 
or  abutting  upon  certain  streets  or  parts  of 
streets  as  therein  mentioned  to  require  them  to 
sewer,  drain,  level,  pave,  flag  or  channel,  metal, 
and  make  good  such  streets  or  parts  of  streets, 
and,  if  the  requirements  of  such  notices  were  not 
complied  with,  to  execute  the  works  referred  to 
therein ;  and  it  was  thereby  further  enacted  that 
"  the  expenses  incurred  by  them  " — that  is  to  say, 
the  corporation — "  in  so  doing  shall  be  paid  by 
the  owners  in  default  in  such  proportions  as  shall 
be  settled  by  the  surveyor." 

By  sect.  232  of  the  same  Act  provision  was  made 
for  the  recovery  of  such  expenses  by  summary 
proceedings  "or,  if  the  corporation  think  fit,  in 
the  superior  courts  or  any  court  of  competent 
jurisdiction  " 

By  sect.  234  the  surveyor's  apportionment  of 
expenses  was  made  conclusive  unless  objected  to 
within  one  month  from  notice  thereof. 

By  sect.  235  provision  was  made  with  regard  to 
payment  of  interest,  and  it  was  enacted  that 

Notioe  of  the  surveyor's  apportionment  shall  be  deemed 
a  sufficient  demand  for  all  purposes  whatsoever. 

By  sect.  245  it  was  (amongst  other  thingB) 
enacted  that 

In  all  summary  proceedings  by  the  corporation  for 
the  recovery  of  expenses  inonrred  by  them  in  works  of 
private  improvement  the  time  within  which  snoh  pro- 
ceedings may  be  taken  shall  be  reokoned  from  the  date 
of  service  of  the  notioe  of  demand. 

By  an  order  of  the  master,  dated  the  9th  July 
1900,  it  was  ordered  that  the  action  should  be 
tried  in  Middlesex  by  a  judge  alone  instead  of 
with  a  special  jury,  as  directed  in  the  order  for 
directions. 
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Accordingly,  on  the  19th  Deo.  1900  the  action 
came  on  for  trial  before  Mathew,  J.,  when  the 
following  judgment  was  delivered : 

Mathew,  J. — Upon  the  first  point  which  has 
been  raised  here  1  should  have  no  doubt  what- 
ever. The  notice  here  is  ample.  On  the  second 
point  I  cannot  distinguish  this  case  from  the 
authorities  that  have  been  cited  to  me,  and  the 
construction  of  sect.  232  of  the  Blackburn 
Improvement  Act  1882  seems  to  me  to  be 
governed  by  the  cases  referred  to — Tottenham 
Local  Board  v.  Bowell  (35  L.  T.  Eep.  887 ;  1  Ex.  Div. 
514),  and  the  more  recent  case  of  Vestry  of  Ham- 
mersmith v.  Lowenfeld  (75  L.  T.  Rep.  182 ;  (1896) 
2  Q.  B.  278).  Sect.  232  in  the  earlier  part  makes 
expenses  recoverable  within  six  months  by  sum- 
mary method.  That  is  the  effect  of  the  earlier 
part  of  the  section,  and  there  follows  an  option — 
"  or,  if  the  corporation  think  fit,  in  the  superior 
court8,or  any  court  of  competent  jurisdiction." 
Now  the  two  authorities  that  I  have  referred  to, 
it  seems  to  me  perfectly  reasonably,  say  that  on 
the  whole  of  the  section  taken  together,  that 
limitation  of  six  months  was  intended  to  apply 
not  merely  to  the  summary  proceedings,  but  to 
the  alternative  and  optional  proceedings  given  by 
the  section.     Then  an  argument  has  bren  sug- 

fested  upon  the  section  as  to  successive  owners, 
have  no  doubt  it  struck  one  at  first  as  a  sin- 
gular thing  that  a  debt  should  be  gone  as  against 
the  original  owner,  and  should  revive  a  gainst  the 
successive  owner,  and  should  further  become  a 
permanent  charge  upon  the  property  and  yet  not 
be  recoverable  by  an  action  in  a  superior  court. 
All  I  can  say  is  that  the  section  as  to  successive 
owners  applies  to  successive  owners,  and  does  not 
apply  to  original  owners.  Therefore,  that  section 
does  not  seem  to  me  to  control  sect.  232.  I  think 
that  section  must  be  construed  as  contended  by 
the  defendants,  and  that  there  must  be  judgment 
for  them  with  costs. 

From  the  decision  on  the  second  point  the 
plaintiffs  now  appealed. 

Danckwerts,  K.O.  (with  him  Macmorran,  K.C. 
and  W.  Mackenzie)  for  the  appellants. — With 
regard  to  sect.  232  of  the  Blackburn  Improve- 
ment Act  1882,  it  is  admitted  that  the  period  of 
limitation  is  six  months  under  sect.  11  of  the 
Summary  Jurisdiction  Act  1848,  if  the  expenses 
are  sought  to  be  recovered  in  a  summary  manner. 
But  the  six  months'  limitation  has  no  application 
if  the  plaintiffs  bring  their  action  "  in  the  superior 
courts  or  auy  court  of  competent  jurisdiction." 
The  defendants  say  that  because  there  are  alter- 
native remedied  under  sect.  232  the  action  must 
be  brought  within  the  time  specified.  But  that 
is,  I  submit,  not  the  true  construction.  The 
plaintiffs  must  give  a  month's  notice  of  their 
demand,  and  six  months  must  follow,  so  that 
seven  months  may  elapse.  But  the  six  months 
was  not  intended  to  be  the  limit  of  time  in  any 
event.  Mathew,  J.  relied  upon  the  cases  of 
Tottenham  Local  Board  v.  Bowell  (35  L.  T.  Rep. 
887 ;  1  Ex.  Div.  514),  and  Vestry  of  Hammersmith 
v .^Lowenfeld  (75  L.  T.  Rep.  182;  (1896)  2  Q.  B. 
278),  which  his  Lordship  considered  governed 
the  present  case,  and  by  which  he  felt  himself 
bound.  But  those  cases  are,  I  submit,  quite 
distinguishable.  Thobe  cases,  it  is  true,  are 
very  like  the  present,  but  it  was  a  wrong 
view   to   hold   that  they   applied   here,   as    each  I 


was  decided  under  a  different  statute.  He 
referred  also  to 

Huber  v.  Steiner,  2  Bing.  N.  C.  202,  at  p.  210 ; 

West  Ham  Local  Board  v.  Maddams,  33  L.  T.  Eep. 
809;  40  J.  P.  470; 

Mayor,  <frc,  of  Leeds  v.  Robshaw,  51  J.  P.  441. 

S Williams,  L.J.    referred  to    Vestry     of    St. 
yaneras  v.  Batterbury,  2  C.  B.  N.  S.  477.] 
0.  A.  Russell,  E  G.  and  8.  G.  Ltuhington  for 
the  respondents. 

Danckwerts,  K.C.  replied.  Qw  ^  ^ 

March  17. — The  following  written  judgments 
were  delivered :     • 

Williams,  L.J. — Upon  the  first  point  I  agree 
with  Mathew,  J.  The  notice  here  is  ample.  In 
my  judgment  the  mistake  in  the  description  of 
the  road  as  a  "  back  road  "  could  not  have  misled 
the  defendants.  But  I  cannot  agree  that  the  con- 
struction of  sect.  232  of  the  Blackburn  Improve- 
ment Act  1882  is  governed  by  the  different  cubes 
referred  to  in  Tottenham  Local  Board  v.  BoweU 
(35  L.  T.  Rep.  887 ;  1  Ex.  Div.  514;.  In  that  case, 
as  ako  in  the  case  of  West  Ham  Local  Board  v. 
Maddams  (33  L.  T.  Rep.  809 ;  40  J.  P.  470),  the 
expenses  recoverable  were,  before  the  passiog  of 
the  Act  which  gave  the  County  Court  jurisdiction 
in  proceedings  for  the  recovery  of  demands  below 
202.,  recoverable  only  before  two  justices  within 
six  months  and  not  afterwards ;  and  the  court  held 
in  each  case  that  if  the  party  exercised  the  option 
of  proceeding  in  the  County  Court  he  must  do  po 
within  the  same  limit  of  time.  The  court  held, 
that  is,  that  the  Act  giving  the  option  to  proceed  in 
the  County  Court  continued  as  long  as  the  right  to 
proceed  before  the  justices  existed,  and  no  longer ; 
but  that,  when  the  six  months  had  elapsed,  the 
right  to  proceed  before  the  justices  was  gone,  and 
therefore  no  option  could  be  exercised,  and  the 
right  to  sue  in  the  County  Court  was  at  an  end. 
By  the  earlier  Acts  the  period  for  recovery  was 
limited  to  that  which  was  incident  to  a  summary 
remedy.  The  Legislature  did  not  say  that  the 
six  months'  limitation  imposed  on  the  right  of 
action  so  created  was  to  be  altered  when  it  enacted 
by  a  later  Act  that  the  statutory  right  of  action 
might  be  enforced  in  a  County  Court.  This  is  the 
view  of  the  meaning  of  those  decisions  which  was 
taken  by  the  court  in  Mayort  <fec,  of  Leeds  v.  Bob- 
shaw  (51  J.  P.  441),  and  I  think  that  it  is  the  plain 
meaning.  But  I  agree  with  Mr.  Russell  that  that 
case  is  not  conclusive  of  the  present  case,  because 
in  that  case  the  right  was  a  right  which  the 
original  statute  creating  the  right  allowed  to  be  ! 
enforced  by  proceedings  which  had  no  limitation 
like  that  contained  in  the  Summary  Jurisdiction 
Act  in  force  in  1877 ;  and  then  in  1877  an  Act  of 
that  year  gave  a  remedy  by  way  of  summary  pro- 
ceedings limited  to  one  year.  All  that  the  court 
held  in  that  case  was  that  the  limit  to  the  sum- 
mary proceedings  allowed  by  the  Act  of  1877  did 
did  not  constitute  a  limitation  of  the  remedies 
given  by  the  former  statutes  in  relation  to  the 
same  subject-matter.  Mathew,  J.  goes  on  in  his 
judgment  to  refer  to  the  case  of  Vestry  of  Ham- 
mersmith v.  Lowenfeld  (75  L.  T.  Rep.  182;  (1896) 
2  Q.  B.  278)  as  a  decision  governing  the  construc- 
tion of  sect.  232  of  the  Blackburn  Improvement 
Act  1882.  But  although  that  case  comes  much 
nearer  to  the  present  case  than  the  oases  of  West 
Ham  Local  Board  v.  Maddams  (ubi  sup.)  and  Tot- 
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tenham  Local  Board  v.  Bowell  (ubi  sup.)  do,  yet  I 
cannot  think  that  they  govern  the  co  a  struct  ion  of 
sect  232.  The  words  of  clause  2  of  sect.  11  of  the 
Public  Health  Act  (London)  1891,  which  Cave 
and  Wills,  J  J.  had  to  construe  in  that  case,  were 
"such  costs  and  expenses  and  fines  incurred  in 
relation  to  any  such  nuisance  may  he  recovered 
in  a  summary  manner,  or  in  the  County  Court  or 
High  Court,"  and  the  court  held  that  this  triple 
option  ceased  to  exist  if  one  of  the  options  ceased 
to  be  available  by  a  lapse  of  time  by  reason  of  a 
limitation  applying  to  that  option  only— viz., 
limitation  of  six  months  in  the  case  of  summary 
procedure.  Now  I  would  remark,  with  reference 
to  that  case — first,  that  the  words  there  construed 
are  not  the  same  as  the  words  we  have  to  construe 
in  the  Blackburn  Act ;  and  I  would  say  further 
that,  although  the  court  held  the  case  to  be 
governed  by  the  decision  of  Tottenham  Local 
Board  v.  RoioeU  (ubi  sup ),  not  only  were  the  right 
and  the  remedies  ail  given  by  one  Act — unlike  the 
cases  of  Tottenham  Local  Board  v.  Bowell  (ubi 
I  sup.)  and  West  Ham  Local  Board  v.  Maddams 
i  (ubi  sup.),  in  which  a  ri^bt  subject  to  a  limitation 
was  created  by  the  original  Act,  and  jurisdiction 
given  by  a  later  Act  to  enforce  that  right  in  the 
County  Court — but  also  m  the  case  of  Vestry  of 
Hammersmith  v.  Lowenfeld  (ubi  sup.)  it  seems  to 
;  me  that  to  have  held  the  limitation  in  the  Sum- 
mary Jurisdiction  Act  not  to  apply  to  actions 
under  sect.  11  of  tne  Public  Health  Act  would 
not  have  led  to  the  absurdity  of  holding  that  there 
was  a  different  limitation  in  the  case  of  actions 
brought  to  recover  sums  under  201.  from  that 
which  was  to  prevail  in  cases  above  202.,  which 
was  a  consideration  which  weighed  very  much  with 
the  court  in  the  decision  of  both  those  cases.  I 
now  proceed  to  deal  with  the  words  of  sect.  232. 
It  runs  thus :  "  All  damages,  costs,  and  expenses 
recoverable  under  this  Act  or  the  local  Acts  or 
any  of  them  or  under  any  bye-law  made  there- 
under, and  all  penalties  under  any  such  Act  or  bye- 
law,  shall  be  recoverable  by  the  corporation  either 
according  and  subject  to  the  provisions  of  the 
Railways  Clauses  Consolidation  Act  1845,  with 
respect  to  the  recovery  of  damages  not  specially 
provided  for  and  penalties,  and  of  the  determina- 
tion of  any  other  matter  referred  to  justices,  and 
as  if  the  word  "  corporation  "  were  inserted  therein 
instead  of  the  word  "  company,"  or,  if  the  corpora- 
tion think  fit,  in  the  superior  courts  or  any  court 
of  competent  jurisdiction."  Now,  I  think  that 
there  is  nothing  in  these  words,  or  in  the  decisions 
to  which  I  have  referred,  to  make  the  court  hold 
that,  because  the  summary  remedy  under  the 
Railways  Clauses  Consolidation  Act  1845  is  barred 
by  a  six- months'  limitation — that  after  that 
lapse  of  time  proceedings  in  the  superior  courts  or 
any  court  of  competent  jurisdiction  are  barred. 
Certainly  the  reasons  upon  which  the  West  Ham 
case  [ubi  inp.)  and  the  Tottenham  case  (ubi  sup.) 
were  decided  are  not  available,  and  the  words  are 
different  from  those  in  sect.  11  of  the  Public 
Health  Act  1891,  which  were  construed  in  Vestry 
of  Hammersmith  v.  Lowenfeld  (ubi  sup.) ;  and  I 
think  that  upon  the  words  themselves,  the 
meanings  of  sect  232  is  that  the  corporation 
during  She  period  of  six  months  may  recover  the 
damages  by  summary  proceedings,  and  after  that 
only  by  proceedings  in  the  High  Court  or  some 
other  court  of  competent  jurisdiction.  But  this 
view  of   the  meaning  of   the   words   is   much 


strengthened  by  consideration  of  other  sections  of 
the  Blackburn  Act.  In  the  first  place,  we  find  in 
sect.  247,  which  deals  with  the  liability  of  succes- 
sive owners,  that  these  expenses  shall  be  recover- 
able from  successive  owners  in  a  summary 
manner  within  six  calendar  months  of  their  suc- 
cession, and  after  that  period  may  be  recovered 
by  the  corporation  from  the  owner  for  the  time 
being  of  land,  &c.,  by  action  at  law  in  any  court 
of  competent  jurisdiction,  provided  that  no  debt 
shall  be  recovered  under  the  provisions  of  this 
section  after  the  expiration  of  six  years  from  the 
completion  of  the  works  in  respect  of  which  such 
debt  is  due.  It  seems  plain  from  this  that  the 
six  months'  limitation  is  not  intended  to  be 
applied  in  the  case  of  successive  owners ;  and  it 
seems  most  improbable  that  the  Legislature 
should  have  intended  this  limitation  of  six 
months  not  to  apply  in  the  case  of  successive 
owners,  and  to  apply  in  the  case  of  the  original 
owner  at  the  time  when  the  works  were  executed, 
the  expenses  of  the  execution  of  which  is  the 
subject-matter  of  recovery.  There  are  many 
other  sections  of  the  Act  of  Parliament  which 
seem  to  indicate  that  the  limitation  with  regard 
to  summary  proceedings  is  applicable  only  to  that 
mode  of  procedure;  as,  for  instance,  the  last 
words  of  sect.  245.  These  words  are :  "  And  in 
all  summary  proceedings  by  the  corporation  for 
the  recovery  of  expenses  incurred  by  them  in  works 
of  private  improvement,  the  time  within  which 
such  proceedings  may  be  taken  shall  be  reckoned 
from  the  date  of  the  service  of  notice  of 
demand."  Why  are  these  words  not  expressed  to 
apply  to  all  proceedings  if  the  limitation  is  to 
apply  to  all  proceedings  P  And,  again,  sect.  252, 
under  which  the  corporation  may  allow  seven 
years  for  repayment  of  expenses  due  from  owners, 
tends  to  negative  such  a  limitation  in  proceed- 
ings other  than  summary  proceedings.  I  have 
only  to  add  that,  in  my  judgment,  if  you  find 
in  an  Act  of  Parliament  the  power  to  take  the 
remedy  in  divers  courts,  that  remedy  will,  in 
each  court,  be  subject  to  the  lex  fori  of  that 
court,  and  the  lex  fori  includes  the  limitation  of 
actions,  which  goes  to  the  remedy  and  not  to  the 
right.  I  think,  therefore,  that  this  appeal  must 
be  allowed. 

Stirling,  L.J. — I  am  of  the  same  opinion  on 
both  points.  As  to  the  first  point  on  which  we 
agree  with  the  decision  of  Mathew,  L.J.  (then 
Mathew,  J.)  I  do  not  desire  to  say  anything.  On 
the  second  point,  with  reference  to  which  we 
differ  from  him,  I  desire  to  state  very  briefly  the 
grounds  on  which  my  opinion  rests.  The  Corpo- 
ration of  Blackburn,  acting  under  sect.  26  of  the 
Blackburn  Improvement  Act  of  1882,  have  exe- 
cuted certain  paving  works,  and  the  Act  provides 
that  the  expenses  incurred  by  them  in  so  doing 
shall  be  settled  by  the  surveyor  and  be  paid  by 
the  owners  in  default,  and  in  such  proportion  as 
shall  be  settled  by  the  surveyor.  An  apportion- 
ment has  duly  been  made,  and  the  action  is 
brought  to  recover  the  amount  due  from  the 
defendants  who  are  owners  affected  by  the  appor- 
tionment. Now,  as  regards  the  mode  of  recovery 
of  these  expenses  sect  232  applies;  but  it  does 
not  apply,  it  is  to  be  observed,  to  expenses  alone. 
It  is  a  general  clause  which  provides  that  "  All 
damages,  costs,  and  expenses  recoverable  under 
this  Act,  or  the  local  Acts,  or  any  of  them,  or 
under  any   bye-law   made   thereunder,  and   all 
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penalties  under  any  such  Act  or  bye-law,  shall  be 
recoverable  by  the  corporation  either  according 
and  subject  to  the  provisions  of  the  Railways 
Clauses  Consolidation  Act  1845  with  respect  to 
the  recovery  of  damages  not  specially  provided 
for,  and  of  penalties,  and  to  the  determination  of 
any  other  matter  referred  to  justices,  and  as  if 
the  word  '  corporation  *  were  inserted  therein 
instead  of  the  word  '  company,'  or,  if  the  corpo- 
ration think  fit,  in  the  superior  courts  or  any  court 
of  competent  jurisdiction."  Now  that  clause 
contains  no  express  enactment  as  to  the  period 
of  time  within  which  proceedings  are  to  be 
taken.  But  on  reference  to  the  provisions  of  the 
Railways  Clauses  Consolidation  Act  1845  we  find 
it  provided  by  sect.  140  that :  "  In  all  cases  where 
any  damages,  costs,  or  expenses  are  by  this  or  the 
special  Aot,  or  any  Act  incorporated  therewith, 
directed  to  be  paid,  and  the  method  of  ascertain- 
ing the  amount  or  enforcing  the  payment  thereof 
is  not  provided  for,  such  amount  in  case  of 
dispute  shall  be  ascertained  and  determined  by 
two  justices."  That  clause  brings  into  operation 
the  limitation  of  time  which  is  imposed  by  the 
Summary  Jurisdiction  Act  regulating  proceedings 
before  two  justices.  It  is  therefore  contended 
that,  inasmuch  as  the  proceedings  taken  according 
and  subject  to  the  provisions  of  the  Railways 
Clauses  Consolidation  Act  1845  must  be  brought 
within  a  certain  limit  of  time,  the  proceedings 
in  tbe  superior  courts  or  in  any  court  of  competent 
jurisdiction  which  the  corporation  are  by  that 
clause  authorised  to  take  must  be  brought 
within  the  same  limit  of  time.  Now  I  confess, 
speaking  for  myself,  that  if  this  question  were 
free  from  authority,  I  should  not  arrive  at  that 
conclusion  upon  that  language.  It  seems  a  very 
extraordinary  and  obscure  mode  of  prescribing 
the  limit  of  time  which  has  been  chosen  by  the 
Legislature,  and  one  can  see  other  reasons  for 
giving  such  an  option  as  here  exists  to  the  corpo- 
ration. The  clause  is  a  wide  one,  as  I  have  already 
pointed  out.  The  "  damages,  costs,  expenses,  and 
penalties  "  there  referred  to  vary  necessarily  very 
much  in  amount,  and  the  questions  which  arise 
with  reference  to  them  may  vary  very  much 
as  regards  their  legal  difficulty,  and  even  if 
the  section  were  limited  to  paving  expenses  alone 
snch  would  be  the  case.  Where  the  amount 
which  is  sought  to  be  recovered  ia  small,  and  no 
difficulty  arises,  it  is  for  the  benefit  both  of  the 
corporation  which  have  to  enforce  payment  of 
those  damages,  costs,  expenses,  and  penalties,  and 
also  for  the  oenefit  of  those  who  are  to  pay  them, 
that  a  cheap  and  speedy  mode  of  enforcing  pay- 
ment should  be  provided.  In  other  cases  where 
the  amount  is  large,  and  there  are  legal  difficulties 
which  arise,  it  is  desirable  to  provide  that  recourse 
may  be  had  to  the  higher  courts.  In  those  cir- 
cumstances I  should  not  myself  infer  from  these 
words  that  it  was  the  intention  of  the  Legislature 
to  impose  on  proceedings  in  the  superior  courts 
or  other  courts  of  competent  jurisdiction  the 
same  limit  of  time  as  is  imposed  on  proceedings 
in  courts  of  summary  jurisdiction.  But  it  is 
quite  possible  to  find  in  the  other  clause  of  the 
Act  dealing  with  the  same  matter,  or  dealing 
with  the  special  matter  under  consideration, 
language  which  would  indicate  that  such  was  not 
the  intention  of  the  Legislature.  Beginning  with 
sect.  234  and  going  down  to  sect  249,  there  is 
found  a  series  of  clauses  which  deal  with  the 


question  of  paving  expenses.  I  have  read  those 
sections  carefully,  and  it  seems  to  me  that  the 
language  of  those  sections  is  so  far  from  being 
favourable  to  the  view  that  a  limitation  of  time 
was  intended  to  be  impost  d  that  it  points  in  a 
contrary  direction.  That  language  has  been 
pointed  out  to  the  Lord  Justice,  and  I  will 
merely  say  this,  that  sect.  247,  which  deals  with 
the  liability  of  successive  owners  of  the  lands, 
and  shows  plainly  that  the  proceedings  against 
successive  owners  were  not  limited  to  the  time 
prescribed  by  the  Summary  Jurisdiction  Act, 
appears  to  me  to  afford  a  strong  indication  that 
no  limitation  of  time  was  intended  to  be  imposed 
by  sect.  232.  But  the  matter  is  not  free  from 
authority,  and  the  authorities  I  should  desire 
briefly  to  refer  to,  as  those  were  relied  on  by  the 
learned  judge  who  decided  this  case  in  the  court 
below.  The  first  two  which  were  referred  to  are 
those  of  West  Ham  Local  Board  v.  Maddams  (33 
L.  T.  Rep.  809;  40  J.  P.  470)  and  Tottenham 
Local  Board  v.  BoweU  (35  L.  T.  Rep.  887; 
1  Ex.  Div.  514).  Those  both  arose  under  very 
similar  circumstances.  There,  was  in  each  case 
an  Act  of  Parliament  which  gave  a  sum- 
mary remedy  before  the  justices  alone.  That  was 
followed  by  the  Local  Government  Amendment 
Act  1861,  which  provided  that  "  Proceedings  for 
the  recovery  of  demands  below  202.,  which  local 
boards  are  now  empowered  by  law  to  recover  in  a 
summary  manner,  may,  at  the  option  of  the  local 
board,  be  taken  in  the  County  Court  as  if  such 
demands  were  debts  within  the  cognisance  of  such 
courts."  So  that,  as  regards  demands  above  202., 
the  summary  jurisdiction  was  the  only  one  which 
could  be  had  recourse  to,  and  as  regards  demands 
below  202.  there  was  an  option  to  proceed  either  in 
a  summary  way  or  in  the  County  Court.  If  the 
option  with  regard  to  the  demands  below  202.  were 
held  to  be  an  option  to  proceed  beyond  the  time 
which  was  limited  with  reference  to  the  proceed- 
ings in  the  summary  jurisdiction,  the  result 
would  be  this :  that  as  regards  demands  above 
202.  there  would  be  a  limit  of  time  within  which 
the  proceedings  were  to  be  taken,  but  as  regards 
demands  below  202.  there  would  *  be  no  limit 
Now,  in  these  two  cases  that  circumstance  was 
relied  on,  and  it  appears  to  me  it  was  rightly 
relied  on,  as  showing  strongly  that  the  intention 
of  the  Legislature  must  have  been  to  impose  the 
same  limit  of  time  whether  the  proceedings  were 
taken  before  justices  or  in  the  County  Court,  and 
we  find  that  Blackburn,  J.,  as  he  then  was,  in  the 
case  of  West  Ham  Local  Board  v.  Maddam 
(ubi  sup.),  pointed  out  what  he  termed  an 
absurdity  and  relied  on  it ;  and  that  MeUish,  L.J., 
in  the  Court  of  Appeal,  in  Tottenham  Local  Board 
v.  BoweU  (ubi  sup.),  also  pointed  it  out  and  relied 
upon  it.  I  think,  therefore,  that  those  two  cases 
do  not  govern  the  present,  being  dependent  on 
special  circumstances.  But  in  the  case  of  Vestry 
of  Hammersmith  v.  Lowenfeld  (75  L.  T.  Rep.  182; 
(1896)  2  Q  B.  278)  we  find,  no  doubt,  enactments 
which  much  more  closely  resemble  that  which  we 
find  in  the  statute  with  which  we  have  to  deal 
The  action  there  was  brought  under  sect.  11  of 
the  Public  Health  Act,  and  the  2nd  sub-section 
of  that  clause  provides  that  the  costs  and 
expenses  in  question  might  be  recovered  in 
a  summary  manner  or  in  the  County  Court 
or  the  High  Court.  A  subsequent  clause, 
sect    117,   provides   by   sub-sect   1  that  "All 
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offences,  fines,  penalties,  forfeitures,  costs,  and 
expenses  under  this  Act  or  any  bye-law  made 
under  this  Act   directed  to    be  prosecuted   or 
recovered  in  a  summary  manner,  or  the  prosecu- 
tion or  recovery  of  which  is  not  otherwise  pro- 
Tided  for,  may  be  prosecuted  and  recovered  in 
manner  directed  by  the  Summary  Jurisdiction 
Acta."  And  then  sub-sect  2  provides  this :  "  Pro- 
ceedings for  the  recovery  of  a  demand  not  exceed- 
ing 50£  which  a  sanitary  authority  or  any  person 
are  or  is  empowered  to  recover   in  a  summary 
manner,  may,  at  the  option  of  the  authority  or 
neroon,  be  taken  in  the  County  Court  as  if  such 
demand  were  a  debt."   Now,  dealing  with  sect  117 
alone,  it  seems  to  me  that  there  there  are  circum- 
stances which  closely  resemble  those  of  the  two  cases 
of  West  Ham  Local  Board  v.  Maddams  (ubi  sup.), 
and  Tottenham  Local  Board  v.  Bowell  (ubi  sup.), 
and  it  was  admitted  in  argument,  and  I  think 
rightly  admitted,  that  if  the  action  was  brought 
under  sect.  117  the  limitation  would  apply.    The 
case  was  decided  by  a  Divisional  Court,  consist- 
ing of  Cave  and  Wills,  JJ.    Cave,  J.  says  this 
(at  p.  281  of  (1896)  2  Q.  B.) :  "  The  first  mode 
pointed  out  by  the  Act  of  obtaining  and  enforc- 
ing a  nuisance  order  is  to  go  before  the  magis- 
trate.   If  the  order  be  made,  or  if  a  fine  be 
imposed  and   not   paid,  an  option  is  given  of 
recovering  the  costs  and  expenses   or  the  fine, 
either  by  summary  proceedings  or  by  an  action 
in  the  High  Court  or  County  Court.    The  first 
and  most  natural  thing  to  do  is  to  proceed  sum- 
marily ;  and  if  that  course  be  taken,  the  limita- 
tion of  time  provided  by  sect.  11  of  the  Summary 
Jurisdiction  Act  1848  applies.     The  decision  in 
Tottenham  Local  Board  v.  Bowell  (ubi  sup.)  is  that 
when  an  option  is  given  to  proceed  either  sum- 
marily or  in  the  County  Court,  and  a  limitation 
of  time  is  imposed  with  respect  to  proceeding 
summarily,  that  limitation  applies  also  to  the 
proceeding  in  the  County  Court."    Now,  with  the 
utmost  respect,  I  am  unable  to  agree  that  that  is 
the  true  effect  of  the  decision  in  Tottenham  Local 
Board  v.  Bowell  (ubi  sup.),  though  1  think  if  the 
learned   judge    had   applied  that   reasoning  to 
sect.  117,  it  wouid  have  been  quite  in  accordance 
with  the  actual  decision.    It  seems  to  me  that 
the  learned  judge  there  expressed  the  view  that 
where  an  option  was  given   to   proceed   either 
summarily  or  in  the  County  Court,  and  a  limita- 
tion of  time  was  imposed  with  respect  to  pro- 
ceeding  summarily,    the    limitation    must    also 
apply  to   proceedings   in   other    courts.      With 
that  I  am  unable  to  agree.     With  regard  to 
the  judgment    of    Wills,    J.    I    am   not   sure 
that  I  differ.    His  reasoning  appears  to  me  to 
have  been  different.    He  begins  with  dealing  with 
sect.  117  of  Public  Health  (London)  Aot  1891,  and 
holds  that    proceedings    under    it     would    be 
governed  by  the  decision  in  Tottenham  Local  Board 
t.  BoweU  (*bi  sup.).    I  agree.    Then  he  proceeds 
to  say :  "I  think  it  is  impossible  to  draw  a  dis- 
tinction between  sect.  117  and  sect.  11  of  the 
Summary  Jurisdiction  Act  1848.    The  language 
of  sect.  11  is  somewhat  different,  but  there  is  no 
difference  in  substance.    Sect.  11  says  that  *  such 
costs  and  expenses  may  be  recovered  in  a  summary 
maimer  or  in  the  County  Court  or  High  Court.' 
What  is  that  but  saying  that  the  person  entitled 
to  recover  them  may  at  his  option  select  either 
the  court  of  summary  jurisdiction  or  the  County 
Court  or  the  High  Court  in  which  to  pursue  his 


remedy  P  1  cannot  see  that  the  option  given  is 
any  the  less  an  option  because  the  words  '  at  the 
option '  are  not  used.  If  that  view  be  right  no 
real  distinction  can  be  drawn  between  sect.  11  and 
sect.  117."  If  the  learned  judge  meant  to  lay 
down  the  same  proposition  of  law  as  Cave,  J., 
then,  again,  speaking  with  the  utmost  respect,  I 
am  unable  to  agree ;  Dut  I  am  not  sure  that  really 
he  meant  to  do  so.  It  may  be  that  his  view  was, 
and  I  rather  think  it  was,  that  whatever  might 
be  the  meaning  of  sect.  11  standing  by  itself,  it 
was  possible  to  find  in  other  clause*  of  the  Act  an 
indication  of  meaning  on  the  part  of  the  Legisla- 
ture, and  as  to  that  there  can  be  no  doubt  that 
that  is  perfectly  possible.  Wills,  J.  found  that 
indication  of  meaning  in  sect.  117,  and  if  his 
decision  was  on  reading  sect.  11  in  the  light  of 
sect.  117, 1  need  only  say  that  this  case  is  entirely 
distinct.  In  the  Blackburn  Improvement  Act 
of  1882  there  is  not  only  no  clause  similar  to 
sect.  117,  but  there  is  a  clause  which  points 
strongly  in  the  opposite  direction — namely,  the 
section  which  I  have  already  referred  to,  247. 
In  these  circumstances,  I  think  the  appeal  ought 
to  be  allowed,  and  I  think  at  the  same  time  that 
we  are  really  hardly  differing  from  Mathew,  J. 
who  was  bound  by  the  case  of  the  Vestry  of 
Hammersmith  v.  Lowenfeld  (ubi  sup.),  by  which  we 
are  not  bound. 

Cozbns-Habdy,  L.J. — I  agree  that  the  appeal 
must  succeed.  Apart  from  authority,  it  seems  to 
me  that  the  true  effect  of  sect.  232  of  the  local 
Act  is  to  entitle  the  corporation  to  recover 
expenses  payable  by  an  owner  under  sect.  26 
either  by  summary  proceedings  before  magis- 
trates, which  must  be  taken  within  six  months, 
or  by  action  in  the  superior  courts  or  in  any  court 
of  competent  jurisdiction.  I  can  see  no  reason 
for  holding  that  the  limitation  of  six  months 
must  apply  to  the  alternative  proceedings  in  the 
High  Court ;  and  any  doubt  which  might  be  felt 
is  removed  by  reference  to  sect.  247.  That 
section  deals  with  the  rights  of  the  corporations 
against  successive  ownei  s.  It  deals  with  a  matter 
falling  within  sect.  232,  and  it  expressly  states 
tbat  the  expenses  may  be  recovered  from  a  suc- 
ceeding owner  in  a  summary  manner  within  six 
months  of  his  succession,  ana  after  that  period  by 
action  at  law.  Reading  the  two  sections  together, 
it  seems  clear  that  the  limitation  of  six  months 
cannot  apply  to  an  action  in  the  High  Court.  As 
to  the  authorities,  the  Tottenham  case  (ubi  sup.) 
wasplainly  distinguishable  for  the  reasons  given 
by  Williams  and  Stirling,  L. JJ.,  and  which  I  need 
not  repeat.  As  to  the  Hammersmith  case  (ubi 
sup.),  it  may  be  sufficient  to  say  that  there  was  no 
such  section  as  the  present  sect  247  in  that  case, 
and  thus  to  distinguish  it.  But,  if  necessary,  I 
should  hold  that  the  decision  of  the  Divisional 
Court  in  the  Hammersmith  case  cannot  be  sup- 
ported and  ought  not  to  be  followed. 

Appeal  allowed. 


Lants,  Bobbins,  Billing, 
E.  Fox,  Town   Clerk, 


Solicitors  for  the  ap 
and  Co.,  agents  for  1 
Blackburn. 

Solicitors  for  the  respondents,  Bower,  Cotton, 
and  Bower,  agents  for  Ainsworth,  Sanderson,  and 
Howson,  Blackburn. 
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March  21  and  22, 1902. 

(Before  Collins,  MR.,  Rombe  and 
Mathew,  L.JJ.) 

Peopeety  Exchange  (No.  1)  Limited  v. 
Wandswoeth  Coepoeation.  (a) 

appeal  from  the  king's  bench  division. 

Metropolis — New  street — Paving  expenses — New 
strip  of  land  added  to  old  street — Cost  of 
paving  neio  strip— Liability  of  frontagers — 
Metropolis  Management  Act  1855  (18  &  19 
Vict.  c.  120),  ss.  105,  250— Metropolis  Manage- 
ment Amendment  Act  1862  (25  &  26  Vict.  c.  102), 
ss.  77, 112. 

An  old  highway,  16ft.  wide,  which  before  1855  was 
a  formed  and  made  road  with  houses  along  the 
south  side,  and  was  repaired  by  the  local 
authority,  was  widened  in  1898  by  the  addition 
thereto  of  a  strip  of  land  24ft.  in  width  on  the 
north  side  thereof,  and  houses  were  then  built  on 
that  side.  The  local  authority  then  resolved  to 
pave  the  added  part  of  the  road  as  a  "new 
street "  and  to  apportion  the  expenses  among  the 
frontagers  on  the  north  side  only.  Upon  a 
summons  to  recover  the  amount  apportioned 
upon  one  of  the  frontagers,  the  magistrate 
decided  that  the  old  part  of  the  road  was  an  old 
street,  and  that  the  added  part  was  of  itself  a 
"  new  street." 

Held  (affirming  the  decision  of  the  King's  Bench 
Division),  that  the  part  added  to  the  old  street 
was  a  "  new  street  *  within  the  meanina  of  the 
Metropolis  Management  Acts,  and  that  the 
expenses  of  paving  the  added  part  were  properly 
apportioned  among  the  frontagers  on  tkat  part 
of  the  street. 

Richards  v.  Keswick  (59  L.  T.  Rep.  318)  and 
White  v.  Fulham  Vestry  (74  L.  T.  Rep.  425) 
approved. 

Appeal  by  the  Property  Exchange  (No.  1) 
Limited  from  the  decision  of  the  Divisional 
Court  (Lord  Alverstone,  C.J.  and  Lawrance,  J.) 
upon  a  case  stated  by  a  metropolitan  police 
magistrate. 

On  the  11th  July  1900  a  summons  was  issued 
at  the  instance  of  the  Wandsworth  Board  of 
Works  against  the  Property  Exchnnge  (No.  1) 
Limited  to  answer  a  claim  by  th<*  board  for 
69 J.  lis  3d.,  being  the  sum  apportioned  by  the 
board  in  respect  of  certain  premises  of  the  com- 
pany, and  being  the  proportion  payable  in  respect 
of  those  premises  towards  the  expense  of  paving  a 
new  street  called  Totterdown  (on  the  north  side 
thereof),  Tooting. 

The  strett  or  roadway  called  Totterdown  had, 
at  the  time  in  question,  buildings  on  both  sides. 

The  houses  on  the  south  side  were  erected 
before  1855.  The  company's  premises  were  built 
in  1898. 

For  many  years  prior  to  1855  Totterdown  was  a 
formed  road  used  for  every  description  of  traffic, 
and  had  been  repaired  by  the  board  when 
repairs  were  necessary  before  and  since  1855. 

In  1898  Totterdown  was  widened  from  the 
width  of  16ft.  to  the  width  of  40ft.  by  the 
addition  of  a  strip  of  land  on  the  north  side. 
Save  and  except  this  widening,  and  the  building 
of  certain  houses  on  the  north  side,  Totterdown 
had  not  altered  in  any  way  since  the  houses  on 

(a)  Reported  by  J.  H.  Williams,  Esq.,  B»rrUter-at-L*w. 


the  south  side  were  erected.    The  neighbourhood, 
however,  had  become  more  thickly  populated. 

In  or  about  the  year  1898  the  lands  on  the 
north  side  of  Totterdown  were  laid  out  for 
building  purposes. 

In  1899  the  board  resolved  to  pave  Totterdown 
as  a  "  new  street/'  under  sect..  105  of  the  Metro- 
polis Management  Act  1855,  and  made  an  appor- 
tionment of  the  estimated  expenses  upon  the 
owners  of  the  houses  on  the  south  side  as  well  as 
on  the  north  side.  A  summons  for  the  recovery 
of  the  amount  apportioned  upon  the  owner 
of  a  house  on  the  south  side  was  dismissed 
by  the  magistrate  on  the  ground  that  the  old 
part  of  Totterdown  on  the  south  side  formed 
an  old  street,  and  could  not  be  treated  asan^w 
street. 

In  1900  the  board  made  another  order  and 
apportionment  for  the  paving  of  the  new  pare  on 
the  north  side  of  the  road  as  a  "  new  street,"  and 
apportioned  the  estimated  expenses  umong  the 
owners  and  occupiers  on  the  north  side  of  the 
road  only. 

The  company  were  charged  in  the  apportion- 
ment with  the  sum  of  691.  lis.  3d.  in  respect  of 
their  premises  on  the  north  side  of  the  road,  but 
refused  to  pay  that  sum  when  it  was  demanded. 

Upon  the  hearing  of  the  summons  by  the 
board  to  recover  that  sum,  it  was  contended  on 
behalf  of  the  company :  (1)  That  upon  tbe  true 
oonntruction  of  sect.  105  of  the  Metropolis  Manage- 
ment Act  1855  and  sects.  77  and  112  of  the  Metro- 
polis Management  Amendment  Act  1862,  the 
portion  of  Totterdown  now  proposed  to  be  adopted 
by  the  board — that  is,  the  northern  portion,  24ft 
in  width — was  not  a  new  street  within  the  meaning 
of  the  Acts;  (2)  that  the  apportionment  was 
invalid  inasmuch  as  it  was  not  within  the  power 
of  the  board,  whilst  treating  Totterdown  in  it* 
entirety  as  it  existed  at  present,  to  make  an 
apportionment  for  the  paving  of  it  longitudinally, 
and  that,  if  Totterdown  was  to  be  regarded  in 
its  entirety  for  the  purpose  of  judging  whether 
or  not  it  was  a  new  street,  the  owners  of  houses 
on  both  sides  (including  the  south  side)  ought  to  < 
bear  their  due  proportion  of  the  expenses;  and 
(3)  that  the  decisions  in  the  cases  of  Richards  v. 
Kessich  (59  L.  T.  Rep.  318)  and  White  v.  Ftdkan 
Vestry  (74  L.  T.  Rep.  425)  did  not  apply,  and,  in 
so  far  as  any  principle  or  doctrine  covering  the 
present  case  might  in  terms  appear  therein,  that 
such  principle  or  doctrine  ought  not  to  be  applied 
in  the  circumstances  appearing  in  the  present 
case. 

The  magistrate  found  as  a  fact  that  Totter- 
down, before  it  was  widened,  was  an  old  street, 
and  that  the  new  strip  which  had  been  added  to 
the  old  street  became  a  street  by  the  building  of 
the  houses  along  the  north  side  thereof,  and  he 
held  that  the  added  strip  was  of  itself  a  "  new 
street."  The  magistrate,  therefore,  held  that  the 
apportionment  was  valid,  and  that  the  company 
were  liable  to  pay  the  amount  claimed. 

The  question  for  the  opinion  of  the  court  was 
whether  the  decision  of  the  magistrate  was 
right. 

The  material  provisions  of  the  Metropolis 
Management  Acts  are  cited  in  the  judgment  of 
Collins,  M.R. 

The  Divisional  Court  (Lord  Alverstone,  C.J. 
and  Lawrance,  J.)  held  that  the  magistrate  had 
properly  decided  that  the  added  part  of  the  road 
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was  a  "  new  street,"  and  dismissed  the  appeal  (84 
L  T.  Rep.  689). 

The  company  appealed. 

W.  L.  Richards  for  the  appellants. — The  deci- 
sion of  the  Divisional  Court  was  wrong,  and  the 
appellants  were  not  liable  to  pay  this  apportion, 
ment  The  apportionment  was  invalid,  either 
because  the  frontagers  on  both  sides  of  this  street 
ought  to  have  been  charged  with  these  paving 
expenses,  the  whole  street  being  a  "  new  street," 
or  because  the  whole  street  was  an  old  street  and 
the  paving  expenses  could  not  be  charged  upon 
the  frontagers  at  all.  There  was  an  old  street  in 
existence  and  the  new  strip  of  land  which  was 
added  to  that  old  street  in  order  to  widen  it 
became  a  part  of,  and  merged  in,  the  old  street, 
and  the  whole  became  an  old  street : 

ClerJcenwell  Vestry  v.    Edmondson,  ante,   p.   414; 
86  L.  T.  Sep.  137 ;  (1902)  1  K.  B.  336. 

In  the  alternative,  the  whole  became  a  new  street 
bj  the  addition  of  the  new  strip  : 

Mile  End  Vestry  v.  Whitechapel   Union,  34    L.  T. 

Sep.  178;  1  Q.  B.  Div  680  ; 
Wilton  v.  Vestry  of  8t  Giles,  Cambenv ell,  65  L.  T. 

Rep.  790  ;  (1892)  1  Q.  B.  1  ; 
Paddington  Vestry  v.  North  Metropolitan  Railway 

and  Canal  Company,  (1894)  1  Q.  B.  633  ; 
Great  Clacton  Local  Board  v.  Young  and  Sons,  71 

L.  T.  Sep.  877 ;  (1895)  1  Q.  B.  395. 

In  that  case  the  expenses  ought  to  have  been 
apportioned  among  the  frontagers  on  both  sides 
of  the  street,  and  this  apportionment  among  the 
frontagers  on  the  north  side  only  was  invalid. 
Sect  98  of  the  Metropolis  Management  Amend- 
ment Act  1862  provided  that  an  existing  road  of 
a  less  width  than  40ft.  should  not  be  laid  out  for 
building  as  a  street  unless  widened  to  40ft ,  and 
that  a  road  so  widened  should  be  "  deemed  to  be 
a  new  street."  That  shows  that  the  whole  of  this 
street  ought  to  be  treated  as  a  new  street. 
Sect  98  was  repealed  by  the  London  Building 
Act  1894  (57  &  58  Vict.  c.  ccxiii.),  but  sect.  9  of 
the  latter  Act  provides  that  a  new  street  shall  not 
be  laid  out  of  a  less  width  than  40ft.  without  the 
sanction  of  the  county  council,  and  the  new  part 
of  this  road  being  less  than  40ft.  in  width  could 
not  be  laid  out  as  a  new  street  without  that 
sanction,  which  has  not  been  shown  to  have  been 
obtained.  The  oases  relied  on  in  the  court  below 
are  either  distinguishable  or  were  wrongly 
decided.  The  case  of  Richards  v.  Kessick  (59 
L.  T.  Hep.  318)  was  decided  under  Beet.  150  of  the 
Public  Health  Act  1875.  That  section  does  not 
deal  with  "  new  streets  "  at  all.  It  provides  that 
the  local  authorities  may  charge  the  expenses  of 
paving  upon  the  frontagers  "on  such  parts 
thereof  as  may  require  to  be  paved  ;  but  there 
are  no  such  words  in  sect.  105  of  the  Metro- 
polis Management  Act  1855,  or  in  sect.  77 
of  the  Metropolis  Management  Amendment  Act 
1862.  In  sect.  105  of  the  Act  of  1855  the  words 
are,  "the  owners  of  the  houses  forming  such 
street,"  and,  in  sect.  77  of  the  Act  of  1862,  "  the 
owners  of  the  land  bounding  or  abutting  on  such 
street"  In  White  v.  Fulham  Vestry  (74  L.  T. 
Hep.  425)  the  frontagers  on  the  old  part  of  the 
street  had  had  to  pay  the  expenses  of  paving  it 
as  a  "  new  street/*  and  it  was  only  just  and  equit- 
able that  they  should  not  afterwards  be  compelled 
to  pay  part  of  the  expenses  of  paving  a  new  piece 
which  waa  added  to  widen  the  road.    The  deci- 


sion in  that  case  was  wrong  so  far  as  it  decided 
that  the  added  part  was  itself  a  "new  street" 
The  case  of  Wakefield  Sanitary  Authority  v. 
Mander  (5  O.  P.  ,Div.  248)  was  decided  upon 
sect.  150  of  the  Public  Health  Act  1875. 

Mattinson,  K.C.  and  J.  C.  Earle  for  the 
respondents. — The  provisions  of  sect.  9  of  the 
London  Building  Act  1894  are  only  intended  to 
secure  sufficiently  wide  streets,  and  that  object  is 
attained  when  the  whole  street  is  widened  to  40ft. 
That  section  does  not  in  any  way  affect  the 
question  whether  an  addition  to  an  existing 
street  can  be  treated  aea"  new  street  "  for  the 
purposes  of  the  Metropolis  Management  Acts. 
The  words  of  sect.  98  of  the  Metropolis  Manage- 
ment Amendment  Act  1862,  which  was  repealed 
by  the  London  Building  Act  1894,  "shall  be 
deemed  to  be  a  new  street,"  are  omitted  from 
sect.  9  of  the  London  Building  Act,  and  the 
widening  of  this  road  took  place  after  the  passing 
of  that  Act.    [They  were  stopped  by  the  Court  1 

Collins,  M.B.  —  This  appeal  raises  the 
question  whether  a  new  strip  of  land,  which 
has  been  added  to  an  old  highway  and  dedicated 
as  a  highway,  can  be  of  itself  a  "new 
street "  apart  from  and  without  considering 
the  adjoining  part  of  the  highway  to  which 
it  has  been  added  and  which  was  an  old 
street  at  that  time.  It  has  been  contended  that 
in  such  a  case  the  added  strip  of  land  must 
receive  into  itself  the  old  street,  and  that  the 
result  is  that  the  two  together  make  one  new 
street.  Then  it  is  said  that,  in  apportioning  the 
expenses  of  paving  the  new  part,  those  expenses 
should  be  distributed  among  the  frontagers  on 
both  sides  of  the  street.  In  this  case  it  has  been 
found  as  a  fact  that  the  original  street  was  an 
old  street  before  1855 ;  and  that  along  that  old 
street  cottages  had  been  erected  which  were  a 
factor  in  constituting  the  old  highway  an  old 
street.  In  that  state  of  things  the  new  strip  of 
land  was  added  and  dedicated  as  a  highway,  and 
houses  were  built  along  that  side  of  the  street. 
Then  the  local  authority  thought  fit  to  pave  that 
new  part  of  the  street,  and  the  question  now  is 
by  whom  the  expenses  of  that  paving  ought  to  be 
borne.  First  of  all,  the  local  authority  appor- 
tioned the  expenses  among  the  frontagers  upon 
the  old  part  of  the  street  as  well  as  among  those 
upon  the  new  part.  The  magistrate,  however, 
held  that  that  could  not  be  done,  and  the  appor- 
tionment was  accordingly  amended  so  as  to 
include  only  the  frontagers  upon  the  new  part  of 
the  street.  The  Divisional  Court  held  that  to  be 
right,  and  that  the  frontagers  on  the  north,  or 
new,  side  of  the  street  were  frontagers  upon  a  new 
street,  which  was  the  added  strip,  and  that  the 
frontagers  upon  the  old  street  were  not  liable  to 
pay  part  of  the  paving  expenses.  On  this  appeal 
the  principal  contention  of  the  appellants  is 
that  the  whole  area  of  this  street,  the  new  part 
and  the  old,  is  one  new  street,  so  that  all  the 
frontagers  upon  both  sides  are  liable  to  con- 
tribute to  these  paving  expenses,  although  pre- 
sumably the  frontagers  upon  the  old  part  nad 
in  one  way  or  another  paid  the  expenses  of  paving 
that  part.  The  other  contention  of  the  appellants 
was  that  the  new  part  became  merged  in  the  old 
street,  and  that  there  was  one  street  only,  and 
that  an  old  street,  and  that  therefore  the  local 
authority  had  no  right  to  apportion  the  expenses 
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among  any  of  the  frontagers.  The  appellants 
rely  upon  the  provisions  of  sect.  105  of  the  Metro- 
polis Management  Act  1855,  whioh  enacts  that, 
"  In  case  the  owners  of  the  houses  forming  the 
greater  part  of  any  new  street  laid  out  or  made, 
or  hereafter  to  be  laid  out  or  made,  which  is  not 
paved  to  the  satisfaction  of  the  vestry  .  .  . 
m  which  such  street  is  situate,  be  desirous  of 
having  the  same  paved,  or  if  such  vestry  deem  it 
necessary  or  expedient  that  the  same  should  be  so 
paved,  then  such  vestry  shall  well  and  sufficiently 
pave  the  same  .  .  .  and  the  owners  of  the 
nouses  forming  such  street  shall  on  demand  pay 
to  such  vestry  the  amount  of  the  estimated 
expenses  of  providing  and  laying  such  pavement." 
They  say  that  that  refers  only  to  the  whole  of  a 
street,  and  that  the  apportionment  is  to  be  among 
the  owners  of  the  property  "  forming  such  street,' 
that  is,  the  whole  street.  That,  indeed,  is  the 
definition  of  the  persons  who  are  to  pay  the 
expenses  given  in  the  Act  of  1855.  But  another 
Act  was  passed  in  1862,  the  Metropolis  Manage- 
ment Amendment  Act  1862,  which,  by  sect.  112, 
provides  that,  "  In  the  construction  of  the  recited 
Acts  and  this  Act  .  .  .  the  expression  '  new 
street '  shall  apply  to  and  include  all  streets  here- 
after to  be  formed  or  laid  out,  and  a  part  of  any 
suoh  street,  and  also  all  streets  the  maintenance 
of  the  paving  and  roadway  whereof  had  not  pre- 
viously to  the  passing  of  this  Act  been  taken  into 
charge  and  assumed  by  the  commissioners,  &c., 
and  a  part  of  any  such  street."  The  appellants 
say  that  the  persons  on  both  sides  of  the  street 
are  the  owners  of  property  abutting  on  the  street, 
and  that,  if  there  is  but  one  street,  they  are  all 
frontagers  on  that  street,  and  that  thus  the 
question  arises  whether  the  whole  is  an  old  street 
and  none  of  the  frontagers  are  liable,  or  whether 
the  whole  is  a  new  street  and  all  the  frontagers  are 
liable.  The  magistrate  and  the  Divisional  Court 
have  held  that  there  is  a  "  new  street,"  which  is 
the  new  strip  which  has  been  added  on  the  north 
side  of  the  road,  and  that  the  frontagers  on  that 
side  of  the  road  are  alone  liable  to  contribute  to  the 
paving  expenses,  and  that  the  frontagers  on  the 
other  side  are  not  liable.  Whether  that  decision 
i*  right  or  not  depends  upon  whether  in  fact  a  new 
street  can  be  formed  by  adding  a  new  strip  along 
the  side  of  an  old  street.  The  Divisional  Court 
has  held  that  that  can  be  done,  upon  the  authority 
of  two  cases  of  long  standing,  which  seem  to  me 
to  be  quite  in  point  Whether  those  cases  were 
rightly  or  wrongly  decided,  I  think  that  it  would 
be  a  dangerous  thing  for  the  Court  of  Appeal 
now  to  interfere  with  those  decisions  and  to 
overrule  them.  Many  things  have  been  done 
upon  the  authority  of  those  cases  since  they  were 
decided  a  long  time  ago.  But  when  those  cases 
are  examined,  it  seems  to  me  that  they  were 
well  decided  ;  and  I  certainly  have  no  clear  view 
which  would  justify  me  in  holding  otherwise  than 
in  accordance  with  those  decisions.  If,  then, 
those  cases  were  rightly  decided,  the  only  ques- 
tion is  whether  they  can  be  distinguished  from  the 
present  case.  It  has  been  faintly  contended  for 
the  appellants  that  those  cases  were  wrongly 
decided,  and  it  has  been  strenuously  contended 
that,  if  rightly  decided,  they  are  distinguishable. 
The  first  of  those  cases  is  Richards  v.  Kessick 
(59  L.  T.  Rep.  318),  which  seems  to  me  to  be 
absolutely  in  point.  The  headnote  to  that  case 
is  as  follows :  "  The  owners  of  a  field  adjoining  a 


highway  repairable  by  the  inhabitants  at  large 
used  it  for  building  land,  and  threw  open  to  the 
highway  a  strip  of  land  in  front  of  the  houses 
erected  on  it.  Held,  that  the  houses  with  the  strip 
of  land  in  front  of  them  together  formed  a '  street ' 
within  the  meaning  of  sect.  150  of  the  Public 
Health  Act  1875,  which  the  urban  sanitary 
authority,  within  whose  district  it  was  situate, 
could  compel  the  frontagers  to  pave,  channel,  and 
kerb  to  their  satisfaction  under  the  provisions  of 
that  section."  That  is  exactly  what  happened  in 
the  present  case,  and  the  facts  in  that  case  are  not 
distinguishable  from  the  facts  in  this  case.  The 
facts  in  this  case  were  that  a  row  of  houses  was 
built  on  the  Bouth  side  of  the  road,  known  as 
Totterdown,  before  the  year  1855,  and  the  road 
was  a  public  highway,  and  after  the  erection  of 
those  houses  became  a  "  street,"  as  the  magistrate 
has  found.  In  1898  this  street  was  widened  from 
the  width  of  16ft.  to  the  width  of  40ft.  by  the 
addition  of  a  new  strip  of  land  on  the  north  side, 
and  houses  have  been  built  along  that  side  of  the 
road,  and  the  new  strip  of  land  parallel  with  the 
old  street  has  been  held  to  be  itself  a  new  street. 
That  case  seems  to  me  to  be  absolutely  in  points 
unless  there  is  some  good  distinction  which  can 
be  drawn.  It  is  said  that  there  is  a  good  distinc- 
tion because  that  case  was  decided  under  sect.  150 
of  the  Public  Health  Act  1875,  whereas  this  case 
arises  under  the  Metropolis  Management  Acts. 
It  is  contended  that  sect.  150  of  the  Public 
Health  Act  1875  provides  that  when  any  street  is 
not  paved,  Ac.  to  the  satisfaction  of  the  local 
authority,  "the  owners  and  occupiers  of  the 
premises  fronting  or  adjoining  or  abutting  on  snch 
parts  thereof  "  as  may  be  required  to  be  paved,  &c., 
may  by  notice  be  required  to  do  the  work,  and  may 
be  charged  with  the  expenses  if  the  local  authority 
have  to  do  the  work,  and  that  therefore  the  deci- 
sion in  Richards  v.  Kessick  (ubi  sup.)  was  justified 
but  is  quite  distinct,  from  a  case  under  the 
Metropolitan  Management  Acts,  in  which  there 
are  no  words  referring  to  a  part  only  of  a  street 
That  contention,  however,  is  not  well  founded, 
because  the  definition  in  sect.  112  of  the  Metro- 
polis Management  Amendment  Act  1862  provides 
that "  the  expression  '  new  street '  shall  apply  to 
and  include  all  streets  hereafter  to  be  formed  or 
laid  out,  and  a  part  of  any  suoh  street,  and  also 
all  streets  the  maintenance,  &c.  whereof  had  not 
previously  to  the  passing  of  this  Act,  been  taken 
in  charge  and  assumed  by  .  .  .  the  autho- 
rities having  control  of  the  pavements  or  high- 
ways in  the  parish  or  place  in  which  snch 
streets  are  situate,  and  a  part  of  any  such 
street."  Therefore  in  that  definition  we  haye 
the  same  words  in  effect  as  in  sect  150 
of  the  Public  Health  Act  1875,  and,  if  we  sub- 
stitute for  "street"  in  the  Metropolis  Manage- 
ment Acts  the  words  of  the  definition  clause,  the 
words  of  sect.  105  of  the  Act  of  1855,  and  of 
sect.  77  of  the  Act  of  1862,  will  be  "street,  or  a 
part  of  any  such  street."  Therefore  the  added 
part  of  this  street  can  exist  of  itself  as  a  "new 
street,"  and  the  frontagers  upon  that  part  can 
be  made  to  bear  all  the  paving  expenses,  and  the 
case  of  Richards  v.  Kessick  (ubi  sup.)  is  an 
authority  directly  in  point.  There  is  also  another 
authority,  the  case  of  White  v.  Fulham  Vestry  (ft 
L.  T.  Rep.  425),  whioh  involves  the  same  point 
The  headnote  to  that  case  is  as  follows:  "In 
1870  a  road,  which  was  then  an  unpaved  "new 
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street/'  with  houses  and  a  footpath  on  the  north 
Bide  only,  and  vacant  land  on  the  south  Ride,  was 
paved  to  the  satisfaction  of  the  local  authority 
under  the  provisions  of  sect.  105  of  the  Metropolis 
Management  Act  1855.  The  expenses  of  such 
paving  were  apportioned  unon  and  were  paid 
wholly  by  the  owners  of  the  nouses  on  the  north 
side,  and  the  vestry  afterwards  kept  the  whole  of 
such  pavement  in  repair  and  paid  the  cost  out  of 
the  general  rates.  In  1888  the  owner  of  the 
vacant  land  on  the  south  side,  by  an  arrangement 
with  the  vestry  for  widening  the  road,  set  back 
his  fence  13ft.  and  dedicated  this  strip,  and  the 
vestry  kerbed  a  new  footpath  7ft.  in  width  on  the 
south  side,  and  paved  and  metalled  the  remain- 
ing 6ft,  making  it  uniform  with  the  carriage- 
way already  paved,  and  they  paid  the  expenses  of 
the  subsequent  repairs  out  of  the  general  rates. 
The  only  part  left  unpaved  was  the  new  footpath 
of  7ft,  and,  houses  having  been  built  on  the 
south  side  of  this  footpath,  the  vestry  resolved  in 
1894  to  pave  this  footpath,  being,  as  they  said,  a 
"new  street,"  and  they  apportioned  the  expenses 
of  paving  the  new  footpath  on  the  owners  on  the 
north  side  of  the  road  as  well  as  on  the  owners  on 
the  south  side  " ;  and  it  was  held  that  the  appor- 
tionment was  wrong  because  the  ''new  street" 
was  the  strip  of  Land  which  had  been  added  as 
a  footpath  and  which  the  vestry  had  resolved  to 
Dave.  Those  facts  are  exactly  parallel  with  the 
facts  in  the  present  case,  in  which  the  new  strip 
of  land  added  to  the  old  road  corresponds  to  the 
new  footpath  in  that  case.  In  that  case,  no 
doubt,  the  provisions  of  sect.  105  of  the  Metro- 
polis Management  Act  1855  had  been  put  into 
operation  in  respect  of  the  whole  of  the  roadway, 
which  was  not  done  in  this  case,  and  the  local 
authority  had  thereby  done  that  which  prevented 
it  being  a  new  street.  Those  two  cases  seem  to 
me  to  apply  exactly  to  the  present  case.  For 
these  reasons,  I  think  that  this  appeal  fails  and 
must  be  dismissed. 

Komer,  L.J. — I  am  of  the  same  opinion.  The 
main  argument  of  the  appellants  leads  to  this, 
that,  if  an  old  street  is  widened  by  a  strip  of  land 
being  added  to  it  on  one  side,  the  whole  becomes 
ipso  facto  a  "  new  street,"  so  as  to  enable  the  local 
authority  to  deal  with  it  upon  that  footing  and 
make  the  frontagers  upon  the  old  part  of  the 
street  liable  to  pay  part  of  the  expenses  of  paving 
the  new  part.  If  the  argument  of  the  appellants 
is  correct  it  leads  to  this,  that,  if  a  highway 
becomes  a  new  street  by  having  houses  built  upon 
one  side  of  it,  and  is  paved,  and  the  expenses  of 
paving  are  paid  by  the  owners  of  those  houses, 
jet,  if  the  street  is  widened  on  the  other  side, 
the  whole  becomes  a  "  new  street"  and  the 
owners  of  the  houses  on  the  old  side  of  it  are 
liable  again  to  contribute  to  the  expenses  o* 
paving.  That  cannot  he  so.  It  cannot  be  that 
if  the  frontagers  on  an  old  street  are  in  a  position 
to  say  that  the  whole  of  it  must  be  paved  and 
maintained  at  the  expense  of  the  general  rates, 
they  can  be  deprived  of  that  right  if  the  owners 
on  the  other  side  of  the  street  choose  to  widen 
the  street,  which  the  frontagers  on  the  old  part 
cannot  prevent.  In  my  opinion,  that  result  cannot 
be  allowed  to  follow."  On  the  coatrary,  I  think 
that  the  cases  which  show  that  that  result  does 
not  follow  were  well  decided.  In  this  case  it  has 
been  found  as  a  fact  that  Totterdown  was  an  old 
street  with  houses  on  the  south  side,  and  that, 
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save  and  except  this  widening  and  the  building  of 
certain  houses  on  the  north  side  of  the  street,  it  had 
not  altered  in  character  or  position,  or  in  any 
other  way  since  the  houses  on  the  south  side  were 
erected.  Upon  that  finding  it  seems  to  me  that 
it  would  be  extravagant  to  say  that  the  old  street 
was,  by  the  action  of  the  owners  on  the  north 
side,  converted  into  a  new  street.  With  regard 
to  the  argument  founded  on  sect.  98  of  the 
Metropolis  Management  Amendment  Act  1862, 
there  appear*  to  be  the  sufficient  answer  that  this 
section  was  repealed  by  sect.  9  of  the  London 
Building  Act  1894,  and  that  this  road  was  widened 
in  1898,  after  that  repeal.  For  all  we  know  the 
repeal  of  sect.  98  and  the  alteration  of  the  wording 
in  the  Act  of  1894  may  have  been  for  the  purpose 
of  preventing  this  very  argument  being  raised. 
Then  it  was  contended  that,  if  this  road  was  not 
all  a  new  street,  it  was  all  an  old  street.  It  may 
have  been  that  this  strip  of  land  which  was 
thrown  into  the  road  could  not  have  been  utilised 
for  the  purpose  of  building,  and  that  by  adding 
it  to  the  road  the  owner  of  the  land  on  that 
side  of  the  road  could  get  the  benefit  of  being 
able  to  build  upon  his  land  through  having  a 
good  road  in  front  of  it.  Then  he  says  that  he 
can  throw  the  expense  of  paving  his  side  of  the 
road  upon  the  general  rates  instead  of  bearing 
them  himself.  I  cannot  see  why  such  a  gift 
should  be  made  to  him.  There  is  nothing  in  the 
Act 8  which  requires  us  to  hold  that  new  land 
which  has  been  added  in  this  way  to  an  existing 
road  must  be  regarded  as  part  of  the  old  Btreet. 
As  was  pointed  out  in  the  authorities  which  have 
been  quoted,  there  is  nothing  to  prevent  the  local 
authority  treating  the  new  strip  of  land,  which  is 
added  to  an  old  street,  as  constituting  a  new 
street  of  itself,  especially  where,  as  in  the  present 
case,  the  addition  is  of  a  substantial  character, 
and  in  fact  larger  than  the  old  part  of  the  road. 
In  my  opinion  that  argument  also  fails.  I  agree, 
therefore,  that  this  appeal  fails  and  must  be  dis- 
missed. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  It 
is  said  by  the  appellants  that  there  are  two  ways 
in  which  the  road  in  question  may  be  regarded ; 
either  the  whole  road,  including  any  addition 
thereto,  is  an  old  street,  or  the  whole  is  a  new 
street  because  the  new  part  is  more  important 
than  the  old  part  and  has  swallowed  up  the  old 
part.  The  latter  contention  depended  principally 
on  sect.  98  of  the  Act  of  1862,  though  that  section 
has  been  repealed.  That  section  was  probably 
repealed  for  the  very  reason  that  it  might  work 
injustice,  and  to  set  the  law  free  from  the 
possible  interpretation  that  an  old  street  might 
become  a  new  street.  In  my  opinion  neither  con- 
tention can  be  accepted.  The  street  as  a  whole 
was  neither  a  new  street  nor  an  old  street ;  it 
was  both.  Why  then  cannot  a  part  of  \t  be 
regarded  as  a  new  street  P  It  seems  to  me  that 
it  would  be  quite  just  to  do  so.  To  treat  the 
added  part  as  a  new  street  is  to  accept  the 
authority  of  the  two  oases  which  have  been 
referred  to  and  which  are  both  clearly  in  point 
In  the  case  of  White  v.  Fulham  Vestry  (ubi  sup.) 
the  frontagers  upon  the  old  part  of  a  road  had 
been  called  upon  to  pay  the  expenses  of  paving 
it ;  the  road  was  then  widened,  and  it  was  con- 
tended that  the  frontagers  on  the  old  part  were 
liable  to  contribute  to  the  expenses  of  paving  the 
new  part.    It  was  held  that  this  was  an  unreason- 
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able  contention,  and  that  it  could  not  be  adopted. 
It  is  said  that  there  is  a  distinction  between  that 
case  and  the  present  case.  What  was  the 
principle  of  the  decision  in  that  case?  It  was 
that  the  frontagers  on  the  old  part  of  the  street 
were  exempt  from  liability  to  pay  any  part  of  the 
expenses  of  paving  the  new  part  because  they 
had  previously  contributed  to  the  expenses  of 
paving  the  old  part,  and  could  not,  therefore,  be 
called  upon  to  pay  the  expenses  of  paving  the 
new  part.  That  is  really  the  same  as  the  present 
case.  I  think  that  the  principle  of  the  decisions 
in  those  two  cases  applies  to  the  present  case, 
and  I  see  no  reason  for  saying  that  those  cases 
were  wrongly  decided.  This  appeal,  therefore, 
failaaadmuetbediemieaed.    Appeal  ditmiued. 

Solicitor  for  the  appellants,  Frederick  Du  Bois. 
Solicitors  for  the  respondents,  W.  W.  Young 
and  Son. 


HIGH    COURT    OF    JUSTICE. 

CHANCERY  DIYISION. 
Tuesday,  March  25,  1902. 
(Before  Kekewich,  J.) 

Attorney- General  v.  Rickmansworth 
Urban  District  Council,  (a) 

Local  government — District  council — Parliamen- 
tary opposition — Expenses  of  opposition — Appli- 
cation of  district  rate-^Batepayers*  consent — 
Sanction  of  Local  Government  Board — Borough 
Funds  Act  1872  (35  &  36  Vict  c.  91),  ss.  2,  4, 
8f  10— Local  Authorities  (Expenses)  Act  1887 
(50  &  51  Vict  c.  72),  s.  3. 

An  urban  district  council  cannot  apply  the  district 
rate  towards  payment  of  the  expenses  of  opposing 
a  local  bill  not  affecting  their  own  duties,  rights, 
or  privileges,  without  first  obtaining  the  consent 
of  the  ratepayers  under  sect  4  of  the  Borough 
Funds  Act  1872,  nor  is  sect  3  of  the  Local 
Authorities  (Expenses)  Act  1887,  under  which 
such  expenses  if  incurred  may  be  sanctioned 
by  the  Local  Government  Board,  intended  to 
prevent  the  court  from  intervening  to  restrain 
such  expenses  being  thrown  on  the  rate  when  the 
sanction  of  the  Local  Government  Board  has  not 
been  applied  for. 

This  was  a  motion  by  the  Attorney- General  on 
the  relation  of  the  Rickmansworth  Gas  Light 
and  Coke  Company  for  an  injunction  to  restrain 
the  Rickmansworth  Urban  District  Council  from 
applying  any  part  of  the  general  district  fund 
or  rate,  or  any  other  public  fund  or  rate 
under  their  control,  to  the  payment  of  any 
costs  or  expenses  incurred  or  to  be  incurred  in 
relation  to  the  opposing  by  the  defendants  of  a 
Bill  being  promoted  in  Parliament  by  the  relators 
unless  and  until  the  defendants  first  should  have 
obtained  the  consent  of  the  owners  and  ratepayers 
of  the  urban  district  of  Rickmansworth  to  such 
opposition,  and  otherwise  complied  with  the 
provisions  of  sect.  4  of  the  Borough  Funds  Act 
1872. 

Under  the  Rickmansworth  Gas  Order  1885  the 
Rickmansworth  Gas  Light  and  Coke  Company 
supplied  the  urban  district  of  Rickmansworth, 

(a)  Reported  by  C   F.  DUNCA.N,  Esq.,  B»ir*ter-*t-Law. 


together  with  the  parishes  of  Rickmansworth 
Rural  and  Ohorley  wood. 

The  company  were  promoting  a  Bill  in  the 
House  of  Lords  for  incorporating  and  conferring 
powers  on  the  company  whioh  provided  for  the 
increase  of  the  capital  of  the  company,  of  its 
borrowing  powers,  and  of  its  area  of  supply  by 
including  the  parish  of  Chenies,  in  Buckingham, 
shire. 

The  district  of  supply  of  the  company  had  been 
hitherto  wholly  in  the  county  of  Hertford. 

The  district  council  presented  a  petition  in 
opposition,  mainly  on  the  ground  that  the  price  of 
gas  in  the  urban  district  would  be  increased  by 
the  extension  of  the  area  of  supply  to  outlying 
rural  districts,  and  that  the  proposed  increase  of 
the  share  capital  and  borrowing  powers  of  the 
company  were  excessive. 

The  company  thereupon  brought  this  action, 
and  now  moved  for  this  injunction  on  the  ground 
that  the  council  were  exceeding  their  powers 
in  attempting  to  apply  any  part  of  the  district 
fund  in  paying  the  expenses  of  opposing  the  bill, 
as  they  had  not  obtained  the  consent  of  the  rate- 

§ayers  as  required  by  sect.  4  of  the  Borough 
'und  Act  1872.  The  council  admitted  they  had 
not  obtained  the  consent  of  the  ratepayers,  bat 
relied  on  their  common  law  powers  to  defend 
themselves,  alleging  that  their  duties  with  respect 
to  lighting  the  district  were  affected,  and  also 
that  the  matter  was  left  to  the  decision  of  the 
Local  Government  Board  under  sect.  3  of  the 
Local  Authorities  Expenses  Act  1887  (50  &  51 
Vict.  c.  71),  which  provides  that 

Expenses  paid  by  any  local  authority  whose  accounts 
are  subjeot  to  audit  by  a  district  auditor  shall  not  be 
disallowed  by  that  auditor  if  they  have  been  sanctioned 
by  the  Local  Government  Board. 

The  sections  of  the  Borough  Funds  Act  1872 
(35  &  36  Yict.  o.  91)  which  were  referred  to  were 
as  f ollow8 : — 

Sect  2.  When  in  the  judgment  of  a  governing  body  in 
any  district  it  is  expedient  for  enoh  governing  body  to 
promote  or  oppose  any  local  and  personal  Bill  or  Bills  in 
Parliament,  or  to  prosecute  or  defend  any  legal  proceed- 
ings necessary  for  the  promotion  or  protection  of  the 
interests  of  the  inhabitants  of  the  district,  it  shall  be 
lawful  for  such  governing  body  to  apply  the  borough 
fund,  borough  rate,  or  other  public  funds  or  rates  under 
the  control  of  such  governing  body  to  the  payment  of 
the  costs  and  expenses  attending  the  same. 

Sect.  4.  No  expense  in  relation  to  promoting  or  oppos- 
ing any  Bill  or  Bills  in  Parliament  shall  be  charged  as 
aforesaid  unless  incurred  in  pursuance  of  a  resolution  of 
an  absolute  majority  of  the  whole  number  of  the 
governing  body  at  a  meeting.  .  .  .  Provided,  further, 
that  no  expense  in  promoting  or  opposing  any  Bill  in 
Parliament  shall  be  oharged  as  aforesaid  unless  such 
promotion  or  opposition  shall  have  had  the  consent  of 
the  owners  and  ratepayers  of  that  district,  to  be  ex- 
pressed by  resolution  in  the  manner  provided  in  the 
Local  Government  Act  1858  for  the  adoption  of  that 
Aot. 

Sect.  8.  Nothing  in  this  Aot  shall  extend  or  be  con- 
strued to  alter  or  affect  any  special  provision  whioh  is 
or  shall  be  contained  in  any  other  Aot  for  the  payment 
of  the  costs,  charges,  and  expenses  intended  to  be  pro- 
vided for  by  this  Aot,  or  to  take  away  or  diminish  any 
rights  or  powers  now  possessed  or  enjoyed  by  any 
governing  body,  or  whioh  are  or  shall  be  vested  in  or 
exercisable  by  the  inhabitants  of  any  district  under  any 
general  or  special  Aot. 

Seot.  10.  The  provisions  of  this  Aot  shall  not  extend 
to  applications  for  any  Bill  in  Parliament  for  any  objeot 
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which  would  for  the  time  being-  be  attainable  by  Pro- 
visional Order. 

Warrington,  K.C.  and  B.  J.  Parker  for  the 
motion. — The  council  cannot  apply  the  rates  in 
opposing  the  Bill  without  the  consent  of  the 
ratepayers : 

Attorney-General  v.  Corporation  of  Swansea,  78 
L.  T.  Rep.  412  ;  (1898)  1  Ch.  602. 
This  case  is  not  within  the  principle  of  Attorney  - 
General  v.  Corporation  of  Brecon  (40  L.  T.  Rep. 
52;  10  Ch.  Div.  204).  They  referred  to  the 
sections  of  the  statutes  above  set  out. 

8.  0.  Buckmaster  for  the  council. — We  are 
properly  opposing  the  Bill,  for  it  affects  our 
duties.  Under  sect.  3  of  the  Local  Authorities 
Act  1887  the  matter  is  placed  in  the  discretion 
of  the  Local  Government  Board : 

Glen  on  the  Law  of  Pablio  Health,  12th  edit, 
p.  1322. 
The  cases  cited   do  not  apply  to  urban  district 
councils,  but  only  to  corporations. 

Kekbwich,  J. — I  am  of  opinion  that  the 
injunction  should  be  granted.  It  is  of  great 
public  importance  that  district  councils  should 
be  kept  within  their  proper  jurisdiction.  They 
hare  very  large  powers,  which  are  exercised  for 
the  benefit  of  the  public,  but  if  they  show  a 
disposition  to  go  beyond  their  powers,  it  is  equally 
for  the  benefit  of  the  public  that  they  should  be 
restrained.  The  two  cases  cited  on  behalf  of  the 
plaintiffs,  Attorney-  General  v.  Swansea  Corpora- 
tion (ubi  sup.)  aud  Attorney- General  v.  Brecon 
Corporation  {ubi  swo.),  state  plainly  the  law  which 
they  illustrate.  The  sole  question  is  whether  the 
defendants  are  exceeding  their  common  law  powers, 
it  being  admitted  that  they  have  not  complied 
with  sect.  4  of  the  Borough  Funds  Act  1872,  so 
that  they  cannot  say  that  their  constituents  have 
authorised  them  to  oppose  this  Bill.  I  have  read 
in  the  petition  presented  by  the  council  the  clauses 
setting  out  the  grounds  of  their  opposition.  It 
would  be  strange  if ,  in  a  petition  drawn  by 
experienced  bands,  as  these  petitions  are,  and 
being  of  considerable  length,  there  were  not  found 
some  allegations  of  interference  with  their  duties, 
properties,  and  privileges  as  a  council.  It  is 
possible  to  point  to  some  such  allegations  which, 
if  they  stood  alone,  might  be  enough  to  explain 
their  opposition  to  the  Bill  But  the  petition 
must  be  regarded  as  a  whole.      It  sets  up  an 

rBition  of  an  entirely  different  character  from 
of  a  council  setting  up  its  own  interests.  It 
seems  to  me  that  this  urban  district  council  has 
constituted  itself  a  sort  of  representative  of  its 
district  This  is  an  entirely  false  position.  The 
council  is  not  constituted  for  that  purpose.  Such 
a  council  has  no  rights  of  supervision  over  public 
interests  as  a  whole,  and  enjoys  no  acts  of  suze- 
rainty. Certain  paragraphs  in  the  petition  are 
directed  to  show  that  the  acts  proposed  by  the 
gas  company  are  not  for  the  benefit  of  the  public, 
and  that  it  is  not  desirable,  in  the  interests  of  the 
public,  that  this  Bill  should  go  through.  It  seems 
to  me  that  in  putting  all  these  reasons  forward 
the  district  council  is  going  far  beyond  its  duties. 
They  are  not  protecting  their  own  rights  and 
privileges,  but  are  endeavouring  to  protect  the 
public  in  matters  with  which  they  are  not  con- 
cerned. They  have  brought  themselves  within 
the  decision  of  North,  J.  in  Attorney -General  v. 
Swansea  Corporation  (ubi  sup.),  and  the  statement 


of  law,  though  not  the  decision  given  by  Jessel, 
M.R.  in  Attorney- General  v.  Brecon  Corporation 
{ubi  eup.).  And  not  being  able  to  call  in  aid  the 
provisions  of  the  Borough  Funds  Act  1872,  they 
are  acting  outside  their  powers  and  ought  to  be 
restrained.  Another  point  has  been  taken  on 
behalf  of  the  council  which,  if  sound,  is  absolutely 
fatal  to  the  plaintiffs.  Reference  was  made  to 
sect.  3  of  the  Local  Authorities  Expenses  Act 
1887,  which  provides  that:  "Expenses  paid  by 
any  local  authority  whose  accounts  are  subject  to 
audit  by  a  district  auditor  shall  not  be  disallowed 
by  that  auditor  if  they  have  been  sanctioned  by 
the  Local  Government  Board."  It  was  suggested 
in  a  note  to  that  section  in  Glen  on  the  Law  of 
Public  Health,  12th  edit.,  p.  1322,  that  that  enact- 
ment allows  them  to  determine  beforehand  that 
the  expenditure  shall  not  be  disallowed,  and  it 
was  argued  that  the  court  should  not  anticipate 
the  exercise  of  this  discretion.  In  the  present 
case  the  Local  Government  Board  has  not  yet 
been  applied  to,  and  it  may  be  that  these  expenses, 
some  of  which  have  not  yet  been  incurred,  may  be 
submitted  to  them.  The  Act  of  1887  has  con- 
stituted the  Local  Government  Board  sole  arbi- 
trators in  this  respect,  and  it  was  argued  that  the 
court  would  do  wrong  to  intervene.  But  it  seems 
to  me  to  be  going  far  beyond  the  intention  of  tbe 
Act  to  say  that  because  the  Local  Government 
Board  may,  when  applied  to,  allow  some  or  all  of 
this  expenditure,  therefore  the  court  must  not 
intervene  to  prevent  this  expenditure  being 
incurred  when  the  Local  Government  Board  has 
not  been  applied  to.  I  cannot  think  that  because 
there  is  an  authority  which,  when  applied  to,  may 
enable  them  to  do  that  which  at  present  they 
cannot  do,  therefore  the  court  ought  to  hold  its 
hand.  An  injunction  must  therefore  go,  not  to 
prevent  the  council  from  opposing  the  Bill,  but 
to  prevent  them  from  so  opposing  it  as  to  throw 
the  expenses  on  the  rates  until  the  consent  of  the 
ratepayers  has  been  obtained. 

Judgment  for  the  plaintiffs. 

Solicitors:  Baker 9  Lees,  and  Company;  B.  A. 
Bead,  for  H.  homos,  Bickmansworth. 


March  17  and  18,  1902. 

(Before  Farwbll,  J.) 

Finchlbt     Electric     Light     Company    v. 

Finchlby  Urban  District  Council,  (a) 

Local  government  —  Streets  —  Vesting  in  urban 
authority  —  Disturnpiked  road  —  Electric  light 
company — Bight  to  carry  wires  across  such  road 
—Public  Health  Act  1875  (38  &  39  Vict  c.  55), 
s.  149— General  Turnpike  Act  1822  (3  Geo.  4, 
c.  126),  s.  84. 

A  local  authority  in  an  urban  district,  who  were 
the  successors  in  title  of  a  turnpike  trust,  had 
obtained  a  provisional  order  from  the  Board  of 
Trade  for  lighting  the  district  by  electricity.  In 
consequence  of  delay  the  plaintiff  company  was 
started,  which,  in  order  to  supply  the  best  part  of 
the  district,  found  it  necessary  to  cross  with  their 
wires  a  street  which  had  formerly  been  a  turn- 
pike road  and  was  now  vested  in  the  defendants. 
The  wires  were  cut  by  the  defendants.    In  an 

(a)  Reported  by  A.  W.  Ch  astir,  Esq.,  Barrister-ftt-Lftw. 
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action  for  an  injunction  to  restrain  the  defen- 
dants from  interfering  with  such  wires  ; 

Held,  that  what  passed  to  the  defendants  was  so 
much  of  the  land  in  question  at  is  required  for 
the  purposes  of  the  road,  considering  the  nature 
of  the  particular  purposes,  in  a  given  case.  That 
here,  inasmuch  as  the  street  was  constructed 
under  the  General  Turnpike  Act  and  passed  by 
purchase  to  the  trustees  for  the  purposes  of  that 
Act,  the  purchase  extended  usque  ad  caelum 
usque  ad  in  fern  urn,  and  that  the  defendants, 
therefore,  when  they  took  it  over  acquired  equal 
rights  therein,  and  that  it  was  now  held  by 
them  in  like  manner  for  the  purposes  of  the 
street.  That  the  claim  therefore  failed.  But  as 
in  an  earlier  stage  of  the  action,  when  certain 
facts  now  known  were  not  before  the  court, 
an  interlocutory  injunction  had  been  granted, 
the  action  would  be  dismissed  without  costs. 

In  this  case  the  plaintiffs  were  an  electric  light 
company  *hich  was  formed  for  the  purpose  of 
lighting  the  district  of  the  defendant  council. 

The  defendant  council  was  an  urban  district 
council  who  were  the  successors  of  a  turnpike 
trust  in  the  district  which  had  formerly  owned 
the  turnpike  roads. 

By  3  Geo.  4,  o.  126,  s.  84,  these  turnpike  trusts 
were  authorised  to  acquire  lands  by  purchase  for 
the  purpose  of  improving  the  roads,  and  such 
lands  were  conveyed  to  the  trustees  in  fee  simple. 

By  the  Public  Health  Act  1875,  s.  140,  where 
such  roads  had  in  the  meantime  become  disturn- 
piked  and  had  become  streets  they  became  vested 
in  the  local  authority,  in  this  case  now  represented 
by  the  defendant  council. 

The  council  had  obtained  a  provisional  order 
for  the  lighting  of  the  district  by  electricity,  but, 
as  nothing  practically  had  been  done  under  such 
order  for  over  two  years,  the  plaintiff  company 
was  started  for  the  like  purpose. 

In  the  course  of  their  undertaking  they  placed 
wires  across  a  road  in  the  district  which  was 
formerly  a  turnpike  road  and  had  now  become  a 
street  within  the  meaning  of  the  above  section  of 
the  Public  Health  Act. 

The  defendants  cut  the  wires  mainly,  as  the 
evidence  showed,  because  they  did  not  desire  an 
opposition  lighting  scheme  in  the  district. 

The  plaintiffs  then  brought  this  action  to 
restrain  the  defendants  from  interfering  with 
such  wires,  and  on  a  motion  for  an  injunction 
therein  an  interlocutory  injunction  was  granted. 

When  the  pleadings  came  to  be  delivered,  the 
defendants  set  up  that  as  regarded  the  street  in 
question  they  were  in  the  circumstances  the 
owners  thereof  in  fee  simple,  and  were  therefore 
justified  in  removing  such  wires,  whether  placed 
under,  on,  or  above  the  street,  it  being  a  trespass. 

At  the  hearing  of  the  action  the  defendants 
relied  on  this  defence,  the  onus  being  on  them  to 
establish  it. 

Upjohn,  K.O.  and  Chubb  for  the  defendants. — 
Under  the  special  circumstances  of  this  case  the 
fee  simple  of  the  street  is  vested  in  us,  and  that 
is  a  sufficient  defence  to  the  action.  [Far well, 
J.  —  When  the  Legislature  gives  powers  to 
councils  as  to  highways,  I  do  not  think  it 
intends  to  confer  those  powers  with  a  view  to 
advance  their  municipal  trading.]  There  was  a 
conveyance  to  the  turnpike  trustees,  and  the 
council  are  their  successors  in  title.    They  claim 


the  right  to  refuse  consent  to  the  plaintiffs  to 
place  their  wires  across  this  street  because  they  are 
a  rival  trader. 

Jenkins,  K.C.  and  Buckmaster  for  the  plaintiffs. 
— The  fee  simple  is  not  vested  in  the  defendants 
usque  ad  caelum.  Whether  that  is  in  the  surviv- 
ing trustee  of  the  turnpike  trust,  or  in  the  county 
council  under  sect.  64  of  the  Local  Government 
Act  of  1888,  or  in  the  adjoining  owners  of  land  is 
not  necessary  to  decide.  The  meaning  of  the 
word  "  street "  in  the  Public  Health  Act  is  shown 
in 

Tunbridge  Wells  (Mayor)  v.  Bawd,  74  L.  T.  Rep. 

385;  (1896)  A.  C.  434; 
BolU  v.  Vestry  of  8t.  George  the  Martyr,  8outhicarl, 

43   L.  T.  Rep.  148 ;  14  Ch.  Div.  785  ; 
Wandsworth  Board  of  Works  v.   United  Telephone 
Company,  51  L.  T.  Rep.  148 ;  13  Q  B.  Div.  904. 

"  Street "  means  there  so  much  as  enables  the 
defendants  to  perform  their  statutory  duty  as  to 
highways.  The  earliest  case  which  dealt  with 
the  point  was 

Coverdale  v.  Charlton,  38  L.  T.  Rep.  687 ;  4  Q.  B. 
Div.  104. 

The  meaniog  of  "  vesting "  is  discussed  in  the 
judgment.  It  is  therefore  relevant  in  considering 
in  whom  the  whole  freehold  is.  Tunbridge  Wells 
(Mayor)  v.  Baird  (ubi  sup.)  has  really  no  bearing 
on  the  question.  As  to  the  council  being 
interested,  the  words  in  sect.  64  of  the  Act  of 
1888  are  "property  held  for  public  uses."  See 
also 

Sub-eeots.  2  and  6  of  seot.  11 ; 

Wandsworth  Board  of  Works  v.  United  Telephone 
Company  (ubi  sup.). 

The  soil  when  the  turnpike  ceased  must  have  gone 
back  to  tbe  adjoining  owners.  Between  1872,  when 
the  highway  board  took  over  the  road,  and  1875 
the  legal  estate  must  have  been  floating  about : 
Reg.  v.  Thomas,  7  E.  &  B.  399. 

Far  well,  J. — This  case  raises  the  old  vexed 
question  of  the  meaning  of  the  words  "  vest "  and 
"  street "  in  the  Public  Health  Act.  Now,  it  is 
settled  law  that  something  passed,  and  the  ques- 
tion is  what  the  word  "  street"  in  the  property 
here  in  question  passed.  As  a  result  of  the 
authorities,  the  true  view.  I  think,  is  that  it 
means  "so  much  of  the  land  in  question  as  is 
required  for  the  purposes  of  the  road,  considering 
the  nature  of  the  particular  purposes,  in  a  given 
case."  That  definition,  I  think,  reconciles  all  the 
decisions  and  is  consistent  with  the  decisions 
on  which  it  is  founded.  Take,  for  example, 
the  case  of  Tunbridge  Wells  (Mayor)  v.  Baird 
(ubi  sup.),  where  Lord  Halsbury  says  (L.  Rep. 
at  p.  437)  :  "It  is  intelligible  enough  that 
Parliament  should  have  vested  the  street  qm 
street,  aud  indeed  so  much  of  the  actual  soil 
of  the  street  as  might  be  necessary  for  the 
purpose  of  preserving  and  maintaining  and  using 
it  as  a  street"  Later  on,  at  j>.  439,  he  says: 
"  For  that  purpose  it  would  be  intelligible  For 
any  other  purpose  it  would  appear  to  me  to  he 
inconsistent  with  the  language  of  the  enactments, 
and  contrary  altogether  to  the  policy  which  the 
Legislature  has  certainly  always  pursued  of  not 
taking  private  rights  without  compensation." 
To  the  same  effect  is  the  judgment  of  James,  L. J. 
in  Bolls  v.  Vestry  of  St.  George  the  Martyr, 
Southwark  (ubi  sup.)  :  "  It  seems  to  me  very 
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reasonable  then  to  interpret  this  enactment  in 
a  way  which  gives  everything  that  is  wanted 
to  be  given    to    the    public  authority  for    the 
protection    of   the    public    rights    without    any 
unnecessary  violation  of  the  rights  of  the  land- 
owner, and  to  say  that  according  to  its  true 
construction  what  is  to  vest  is  not  those  pieces  of 
property  which  have  now  got  the  name  and  are 
distinguished  by  the  name  of  streets,  but  those 
things  which  now  or  at  any  time  hereafter  shall 
for  the  time    being    be  streets    and    highways 
within  the  district.      Now,  the  circumstances  of 
this  case  are  unlike  any  of   those  which  have 
come  before  the  courts,  and  give  rise  no  doubt  to 
some  little  difficulty.    In  my  opinion,  the  duty  of 
the  court  is  to  construe  an  Act  of  Parliament 
reasonably  so  as  to  give  effect  to  the  provisions, 
and  not  to  cause  a  deadlock  if  it  can  be  avoided. 
The  "  street "  in  question  was  constructed  under 
the  provisions  of  the  Act  of  3  Geo.  4,  and  the 
portion    in    question   which  is    crossed  by  the 
wires  of  the  plaintiff  company  passed  by  a  pur- 
chase  effected  on  the  7th  Nov.  1828  to  the  trustees 
under  that  Act  for  the  purposes  of  the  Act,  and 
it  is  conveyed  to  the  trustees,  their  heirs  and  suc- 
cessors.   The  fee,  therefore,  in  the  entire  land  was 
vested  in  the  trustees.      Now,  that  conveyance 
was  taken  under  the  provisions  of  the  General 
Turnpike  Act  (3  Geo.  4,  c.  126),  s.  84,  which  enacts 
that "  It  shall  be  lawful  for  the  trustees  or  com- 
missioners of  any  turnpike  road  to  treat,  contract, 
and  agree  with  the  owners  of  and  persons  inter- 
ested in  any  lands,  tenements,  hereditaments,  and 
premises,  with  their  appurtenances,  which  they 
shall  deem  necessary  to  purchase  for  the  purpose 
of  widening,  diverting,  altering,  and  improving 
such  road  for  the  purchase  thereof,  and  for  the 
loss  or  damage  such  owners  or  persons  may  other- 
wise sustain.1'    The  rights  the  trustees  therefore 
were  empowered  to  purchase  were  very  wide— in  fee 
simple,  which  is  usque  ad  caelum  usque  ad  infer- 
num,  and  these  were  conveyed  to  them.   Now,  it  is 
said  that,  by  virtue  of  various  Acts  of  Parliament 
under  which   the   road  became  distumpiked  in 
1872  and  became  a  main  road  then  or  shortly 
afterwards,  the  result  has  been  according  to  the 
contention  of  the  plaintiffs,  although  the  lan- 
guage there  was  in  accordance  with  the  terms  of 
the  Act  of  Parliament, "  acquired  for  the  purposes 
of  a  road,"  and  the  land  was  so  used,  I  am  to 
construe  the  Acts  of  Parliament  so  as  to  vest  in 
the  local  authority,  the  present  defendants,  not 
the  whole  of    the    land    acquired    or  required 
for  that  purpose,  but  only  so  much  as  accord- 
ing to   the  reasoning  of    the  courts  in  other 
cases  was  not  acquired  at  all,  but  was  dedicated 
to  the  public  by  the  adjacent  owners  of  the  legal 
estate ;   in  other  words,  that  the  portion  which 
above  is  above  the  limits  required  for  passengers 
and  below  is  not  required  for  the  purposes  of  the 
road  is  vested  in  somebody  else.    It  appears  to 
me  that  when  the  Act  of  Parliament  says  the 
rights  shall  vest  in  the  local  authority  it  has  said 
that  so  much  as  is  required  for  the  purposes  of  • 
the  road  shall  vest  in  them,  and  that  it  is  im- 
possible for  the  court  to  say  that  it  is  not  so 
acquired  or  required.    Consequently,  what  must 
be  had  regard  to  is  what  the  courts  in  the  cases 
which  have  come  before  them  have  said  as  to 
what  is  required  for  the  purposes  of  the  road. 
But  there  is  something  more  here,  because  here 
the  Act  of  Parliament  authorises  the  acquisition 


for  the  purposes  of  a  road.  Therefore  I  am  bound 
to  say  that  it  is  acquired  and  required  for  the 
purposes  of  a  road.  If  it  were  not  so,  the  diffi- 
culty arises  as  to  in  whom  the  legal  estate  is  left. 
It  is  suggested  that,  somehow  or  other,  it  is  in 
the  adjacent  owners  and  has  been  rededicated. 
But  I  am  unable  to  follow  that  argument.  The 
legal  estate  was  conveyed  out  and  out  to  the 
trustees,  and  the  only  person  who  could  be  so 
entitled  would  be  the  last  surviving  trustee  or  his 
real  representative.  But  supposing  it  were  so,  for 
whose  benefit  would  it  be  and  against  whom 
could  he  maintain  ejectment  P  After  all  this 
lapse  of  years,  the  person  in  possession  is  the 
local  authority,  and  the  land  was  conveyed  for  the 
purposes  of  a  road,  and  it  was  conveyed  for  such 
purposes  as  were  necessary  to  the  local  authority. 
The  fee,  so  far  as  it  exists,  is  in  the  occupation 
of  the  local  authority,  and  to  hold  that  it  was  in  a 
bare  trustee  would  mean,  so  far  as  I  can  see,  that 
the  only  conceivable  cestui  que  trust  was  the  local 
authority,  and  he  could  not,  of  course,  recover  from 
them.  If  it  is  suggested,  again,  that  the  fee  is  in 
the  adjacent  owners,  I  fail  to  see  any  resulting  use. 
No  attention  was  called  to  the  language  of  the 
General  Turnpike  Act  of  George  IV .,  to  which  I 
have  referred,  which  revests  the  legal  estate  in  the 
owner  from  whom  it  was  purchased  in  case  it 
ceased  to  be  a  read.  The  only  other  suggestion 
iB  that  it  passed,  somehow  or  other,  to  the  county 
council  under  the  Act  of  1888.  It  seems  to  me 
that  I  should  be  wrong  if  I  attempted  to  follow 
the  reasoning  of  counsel  so  as  to  render  an  Act  a 
failure  or  to  be  absurd.  That  Act  by  the  11th 
section  gives  the  maintenance  of  roads — that  is, 
main  roads — to  county  councils.  Sub-sect.  2  is  : 
"  Provided  that  any  urban  authority  may  within 
twelve  months  after  the  appointed  day,  or  in  case 
of  a  road  in  the  district  of  such  authority 
becoming  a  main  road  at  any  subsequent  date 
then  within  twelve  months  after  that  date,  claim 
to  retain  the  powers  and  duties  of  maintaining 
and  repairing  a  main  road  within  the  district  of 
such  authority  and  thereupon  they  shall  be 
entitled  to  retain  the  same,  and  for  the  purpose 
of  the  maintenance,  repair,  improvement,  and 
enlargement  of  and  other  dealing  with  Buch  road 
shall  have  the  same  powers  and  be  subject  to 
the  same  duties  as  if  Buch  road  were  an  ordinary 
road  vested  in  them,  and  the  council  shall  make 
to  such  authority  an  annual  payment  towards  the 
costs  of  the  maintenance  and  repair  and  reason- 
able improvement  connected  with  the  mainten- 
ance and  repair  of  such  road.  (6)  A  main  road 
and  the  materials  thereof  and  all  drains  belong- 
ing thereto  shall,  except  where  the  urban  autho- 
rity retain  the  powers  and  duties  of  maintaining 
ana  repairing  such  road,  vest  in  the  county 
council,  and  where  any  sewer  or  other  drain  is 
used  for  any  purpose  in  connection  with  the 
drainage  of  any  main  road  the  eounty  council 
shall  continue  to  have  the  right  of  using  such 
sewer  or  drain  for  such  purpose.  .  .  ."  So  far 
as  that  is  concerned  there  is  no  vesting.  Sect.  64 
provides :  "  On  and  after  the  appointed  day  all 
property  of  the  quarter  sessions  of  a  county,  or 
held  by  the  clerk  of  the  peace  or  any  justice  or 
justices  of  a  county,  or  treasurer  or  commissioners 
or  otherwise,  for  any  public  uses  and  purposes  of  a 
county  or  any  division  thereof,  shall  pass  to  and 
vest  in  and  be  held  in  trust  for  the  council  of  the 
county,  subject  to  all  debts  and  liabilities  affect- 
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ing  it,  and  shall  be  held  by  the  county  council  for 
the  same  estate,  interest,  and  purposes,  and  sub- 
ject to  the  same  covenants,  conditions,  and 
restrictions  for  and  subject  to  which  that  pro- 
perty is  or  would  have  been  held  if  this  Act  had 
not  passed,  so  far  as  those  purposes  are  not 
modified  by  this  Act"  Sect  68  defines  the 
general  purposes.  It  is  contended  that  under 
these  sections  there  is  no  vesting  of  the  road,  or 
so  much  of  the  legal  estate  in  the  land  incor- 
porated in  the  road  as  is  not  used  for  pu*  poses 
of  passage  or  repairing  or  otherwise  as  ordinary 
road  purposes,  under  sect.  11  in  the  urban 
authority  and  under  sect.  64  in  the  council.  I 
think  that  is  an  extravagant  result  to  arrive  at. 
They  mutt  be  read  together,  so  that  the  property 
was  intended  to  be  vested  under  these  sections 
and  the  Public  Health  Act  in  the  urban  authority. 
So  far  from  assisting  the  plaintiffs'  case,  I  think 
it  assists  the  defendants'.  1  think  that  really 
exhausts  the  suggestions  made  as  to  any  other 
possible  locality  to  which  this  legal  estate  is  gone. 
But  1  desire  to  point  out  that  the  reasoning  on 
which  it  has  gone,  that  the  Legislature  is  sot 
presumed  to  take  away  without  compensation 
anything  more  than  is  absolutely  required,  is 
inapplicable  here,  because  it  was  acquired  and 
paid  for  for  the  purposes  of  the  road.  I  agree 
that  there  is  not  sufficient  in  the  case  itself  to 
enab'e  me  to  give  a  construction  to  the  section  of 
the  Public  Health  Act  as  to  "street"  But  1 
arrive  at  it  in  the  way  1  have  pointed  out  as  to 
what  the  courts  have  held — viz.,  as  to  so  much  as 
is  required  for  the  purposes  of  the  street.  Ihold 
in  the  present  case  that  the  land  has  been 
acquired  and  is  required  for  the  purpose  of  the 
street.  The  plaintiffs  therefore  have  no  right  to 
take  wires  across  the  atmosphere  above  what 
belongs  to  the  defendant  council.  The  applica- 
tion for  an  injunction  therefore  fails.  But  in  the 
circumstances,  and  having  regard  to  the  corre- 
spondence and  to  the  plaintiffs'  rejoinder,  and 
the  fact  that  an  injunction  was  originally  obtained 
against  the  defendants,  1  think  that  justice  will 
be  done  by  saying  no  costs. 
Solicitors :  Benham  and  Meyer ;  A.M.  M.  Forbes. 


Feb.  14, 15,  17,  and  March  28, 1902. 

(Before  Joyce,  J.) 

Mayor,  &c,  op  Devonport  v.  Tozer.  (a) 

Local  government — Bye-laws — "  Laying  out  new 
street " — Penalties — Injunction — Public  Health 
Act  1875  (38  &  39  Vict  c.  55),  s.  157. 

The  bye-laws  of  a  local  authority  framed  under 
sect.  157  of  the  Public  Health  Act  1875  made 
certain  provisions  with  respect  to  the  laying  out 
and  construction  of  new  streets,  as  to  level,  width, 
construction,  Ac.  Bye-law  97  provided  that 
persons  who  should  offend  against  the  foregoing 
bye-laws  should  be  liable  to  penalties ;  and 
bye-law  98  that,  if  any  work,  to  which  any  of  the 
bye-laws  relating  to  new  streets  might  apply, 
should  be  begun  or  done  in  contravention  of  any 
such  bye-law,  then,  if  such  person  should  fail  to 
show  sufficient  cause  why  such  work  should  not 
be  removed,  altered,  or  pulled  down,  the  sanitary 
authority  should  be  empowered,  subject  to  any 

(a)  Reported  by  Sidney  Davit,  Esq.,  Hexrleter-*t-Ltw. 


statutory  provision  in  that  behalf,  to  remove, 
alter,  or  pull  down  such  work. 
The  defendants  owned  a  piece  of  land  within 
the  jurisdiction  of  the  local  authority  and 
abutting  on  two  public  highways,  H.-lane 
and  T.-road,  the  latter  beina  a  main  road. 
On  this  land  they  erected  certain  houses  without 
removing  the  fence  on  either  side,  but  making 
the  necessary  openings  here  and  there  so  as  to 
provide  means  of  entrance  to  and  exit  from  the 
houses;  they  had  not  attempted  to  alter  or 
interfere  with  H.-lane  or  T.-road. 
On  the  plaintiffs  seeking  an  injunction  to 
restrain  the  defendants  from  erecting  or  con- 
tinuing the  erection  of  any  building  upon,  and 
from  laying  out  any  new  street  intended  for  use 
as  a  carriage  road  upon  or  in  connection  with, 
the  defendants9  land  in  contravention  of  the 
above  bye-laws ;  and  for  an  order  on  the  defen- 
dants to  remove,  alter,  or  pull  down  all  the 
works  begun  or  done  by  the  defendants  contrary 
to  the  bye-laws,  or,  alternatively,  a  declaration 
that  the  plaintiffs  were  entitled  to  remove,  alter, 
or  pull  down  the  same  ; 
Held,  first,  that  the  defendants  were  not  laying 
out  or  constructing  a  new  street  within  the 
meaning  of  the  above  bye-laws  ;  and,  secondly, 
that  the  plaintiffs  could  not  enforce  the  bye-laws 
by  an  action  for  an  injunction. 
The  facts  are  fully  set  out  in  his  Lordsbip's 
judgment 

Macmorran,  K.C.,  Hughes,  K.C.,  and  B.  J. 
Parker  for  the  plaintiffs. — In  Robinson  v.  Local 
Board  of  Barton  Eccles  (46  L.  T.  Rep.  193;  47 
L.  T.  Rep.  286 ;  50  L.  T.  Rep.  57 ;  2i  Oh.  Div. 
621 ;  8  A.  C.  798)  it  was  held  that  the  words 
"new  street*9  in  sect  157  of  the  Public  Health 
Act  1875  are  not  confined  to  a  street  constructed 
for  the  first  time,  but  also  apply  to  an  old  high- 
way, which,  by  the  building  of  houses  on  each  Bide 
of  it,  has  recently  become  a  street  in  the  popular 
sense  of  the  term.  Now,  the  defendants  plainly 
intend  to  build  along  the  highways  of  Tavistock, 
road  and  Ham-lane,  and  are  accordingly  laving 
out  "new  streets."  The  court  should  then 
restrain  the  defendants  from  laying  out  such 
new  streets  otherwise  than  in  accordance  with 
the  bye-laws.    They  referred  to 

Williams  v.  Powning,  48  L.  T.  Rep.  672 ; 
Qozuett  y.  Maldon  Sanitary  Authority,  70  L.  T. 

Rep.  414  ;  (1894)  1  Q.  B.  327  ; 
Bt.  George's  Local  Board  v.  Ballard,  72  L.  T.  Bap. 
345  ;  (1895)  1Q.B.  703. 
This  is  not  an  unusual  mode  of  enforcing  a  bye- 
law,  and  is  not  precluded  by  the  fact  that  dis- 
obedience to  the  bye- laws  can  be  punished  by 
penalties  before  the  justices.  This  is,  moreover, 
a  very  proper  and  convenient  way  of  trying  a 
case  of  this  kind.    They  referred  to 

Hendon  Local  Board  v.  Pounce,  61  L.  T.  Rep.  465; 

42  Ch.  Div.  603 ; 
Cooper  v.    Whittingham,  43   L.  T.  Rep.   16;  15 

Ch.  Div.  501 ; 
Hayward  v   East  London  Waterworks  Company, 

52  L.  T.  Rep.  175 ;  28  Ch.  Div.  138  ; 
Stevens  v.  Chown ;  8tevens  v.  Clark,  84  L  T.  Hep. 

796;  (1901)  1  Ch.  894  ; 
Bromley  Local  Bovrd  v.  Lloyd,  66  L.  T.  Rep.  462; 
Pablio  Health  Aot  1875,  s.  183. 
Danckwerts,  K.C.  and  A.  Glen  for  the  defen- 
dants.— It  is  true  that  an  old  highway  may  be 
converted  into  a  "  new  street " ;  but  here  the  defen- 
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dants  are  not  laying  out  a  street  at  all.  It  is  plain 
from  the  case  of  Robinson  v.  Local  Board  of  Barton 
Ecclea  (ubi  sup.)  that  "street"  refers  to  that 
along  which  the  public  have  a  right  to  pass ;  it 
applies  to  the  footways  and  carriage-way  only. 
There  can  be  no  laying  out  of  a  new  street  by  the 
defendants,  where  they  confine  their  building 
operations  to  their  own  land  and  keep  within  the 
lines  of  the  highways.  And  this  is  what  the 
defendants  are  doing ;  they  are  not  disturbing  the 
highways  in  any  respect.    They  referred  to 

Baker  v.  Mayor,  fc,  of  Portsmouth,  37  L.  T.  Rep. 
381 ;  3  Ex.  Div.  157  ; 

Harrison  v.  Duke  of  Rutland,  68  L.  T.  Rep.  35 ; 
(1893)  1  Q.  B.  142 ; 

Taylor  v.  Metropolitan  Board  of  Works,  L  Rep.  2 
Q  B.  213 ; 

Goesett  v.  Maldon  Baniiary  Authority  (ubi  sup.)  ; 

Williams  v.  Powning  (ubi  sup.) ; 

8t.  George's  Local  Board  v.  BaUard  (ubi  sup ) ; 

Davis  v.  Board  of  Works  for  Greenwich  District,  72 
L.  T.  Rep.  674 ;  (1895)  2  Q.  B.  219. 

Moreover,  this  court  has  no  jurisdiction  to  grant 
an  injunction,  the  proper  remedy  for  an  infringe- 
ment of  the  bye-laws  being  by  way  of  penalty 
before  the  justices.  And  this  is  the  more  so  since 
the  fact  that  a  penalty  can  be  recovered  shows 
the  offence  to  be  one  of  a  criminal  nature. 
Certainly  the  court  cannot  grant  an  injunction 
unless  the  Attorney- General  is  made  a  party. 
They  referred  to 

WaUasey  Local  Board  y.  Gracey,  57  L.  T.  Rep.  51 ; 

36  Ch.  Div.  593  ; 
Tottenham  District  Council  v.  Williamson,  75  L.  T. 

Rep  238 ;  (1896)  2  Q.  B.  353 ; 
Attorney-General  v.  Logan,  65  L.   T.   Rep.    162 ; 

(1891)  2  Q.  B.  100  ; 
Cooper  v.   Whittingham,  43  L.   T.  Rep.  16;    15 

Cb.  Div.  501 ; 
North  London  Railway  Company  v.  Great  Northern 
Railway  Company,  48  L.  T.  Rep.  695  ;  11  Q.  B. 
Div.  30 ; 
Kitto  v.  Moore,  71  L.  T.  Rep.  676 ;  (1895)  1  Q.  B. 

253; 
Hayward  v.  East  London   Waterworks  Company, 

52  L.  T.  Rep.  175  ;  28  Ch.  Div.  138  ; 
8tevens  v.  Chovsn;  Stevens  v.  Clark  (ubi  sup.)  ; 
Emperor  of  Austria  v.  Day  and  Kossuth,  4  L.  T. 

Rep.  494;  3  De  G.  F.  &  J.  217; 
Institute  of  Patent  Agents  v    Lockwood,  71  L.  T. 

Rep.  205  ;  (1894) A  C.  347 ; 
Barraclough  v.  Brown,  76  L.  T.  Rep.  797 ;  (1897) 

AC.  615; 
Ward  v.  Duncombs,  69  L.  T.  Rep.  121 ;  (1893) 
A  C.  369. 
In  the  cases  of  Bromlev  Local  Board  v.  Lloyd  (ubi 
tup.)  and  Hendon  Local  Board  v.  Pounce  (ubi  sup.) 
the  question  as  to  the  jurisdiction  of  the  court 
was  not  raised ;  and  in  each  case  it  was  merely  a 
matter  of  an  injunction  till  trial.  They  also 
cited 

Quintan  v.  Corporation  of  Bristol,  30  L.  T.  Rep. 

112;  L.  Rep.  17  Bq.  524; 
Cook  v.  Ipswich  Local  Board,  24   L.  T.  Rep.  579  ; 
L.  Rep.  6  Q.  B.  451. 

Cur.  adv.  vult. 

Joych,  J.  read  the  following  judgment :— This 
is  an  action  by  the  corporation  of  Devonport,  as 
the  urban  authority  for  the  district  of  the  borough, 
against  the  defendants,  the  owners  of  a  piece  of 
land  described  in  the  statement  of  claim  as  a 
building  estate  and  known  as  "Great  Three 
Corners."     This  piece  of  land  contains  a  little 


more  than  three  acres,  and  is  in  the  shape  of  a 
triangle,  one  side  abutting  upon  a  public  highway 
for  all  kinds  of  traffic,  known  as  Ham-lane,  and 
another  side  upon  a  similar  public  highway  known 
as  Tavistock -road,  which  last  is  or  was  prior  and 
down  to  Nov.  1900  a  main  road  leading  from 
Devonport  to  Tavistock,  and  as  such  vested  in  the 
county  council:  (Local  Government  Act  1888, 
s.  11  (6).  The  roadway  of  Ham-lane  is  within  the 
borough  of  Devonport,  the  fence  of  the  defen- 
dants' land  being,  down  to  Nov.  1900,  the 
boundary  of  the  birough  there.  But  the  defen- 
dants' land,  together  with  the  portion  of  Tavi- 
stock-road — meaning  thereby  the  roadway  thereof 
— upon  which  the  defendants'  land  abutted,  was 
within  the  rural  district  of  Plympton  St.  Mary, 
the  land  on  the  opposite  side  up  to  the  fence  of 
the  road  being,  as  it  still  is,  in  the  borough  of 
Plymouth.  Within  the  rural  district  of  Plympton 
St.  Mary  there  were  and  are  certain  bye-laws,  with 
respect  to  new  streets,  framed  under  sect.  157 
of  the  Public  Health  Act  1875.  Such  bye- laws 
provide  (inter  alia) : 

1.  Width,  applied  to  a  new  street,  means  the  whole 
extent  of  space  intended  to  be  used,  or  laid  ont  so  as  to 
admit  of  being  used,  as  a  public  way. 

With  respect  to  the  level  of  new  streets:  3.  Every 
person  who  shall  lay  oat  a  new  street  shall  lay  oat  each 
street  at  each  level  as  will  afford  the  easiest  practicable 
gradients  throughout  the  entire  length  of  such  street  for 
the  purpose  of  securing  easy  and  oonrenient  means  of 
communication  with  any  other  street  or  intended  street 
with  which  each  new  street  may  be  connected  or  may 
be  intended  to  be  connected,  and  as  will  allow  of  com- 
pliance with  the  provisions  of  any  statute  or  bye-la w 
in  force  within  the  district  for  the  regulation  of  new 
streetB  and  buildings. 

With  respect  to  the  width  and  construction  of  new 
streets :  4.  Every  person  who  shall  lay  out  a  new  street 
which  shall  be  intended  for  use  as  a  carriage-road  shall 
so  lay  out  suoh  street  that  the  width  thereof  shall  be 
36ft.  at  the  least. 

5.  Every  person  who  shall  oonstruct  a  new  street 
which  shall  exceed  100ft.  in  length  shall  oonstruct  suoh 
street  for  use  as  a  carriage-road,  and  shall,  as  regards 
such  street,  comply  with  the  requirements  of  every  bye- 
law  relating  to  a  new  street  intended  for  use  as  a 
carriage-road. 

7.  Every  person  who  shall  oonstruct  a  new  street  for 
use  as  a  carriage-road  shall  comply  with  the  following 
requirements. 

Then  follow  specifications  as  to  the  mode  of  con- 
struction, levels,  and  so  on.  Then  bye-law  90  pro- 
vides that  every  person  who  shall  intend  to  lay 
out  a  street  shall  give  to  the  sanitary  authority 
certain  notices  and  deliver  plans  and  sections  of 
such  intended  street,  and  bye-law  97  provides 
that— 

Every  person  who  shall  offend  against  any  of  the  fore- 
going bye-laws  shall  be  liable  for  every  suoh  offence  to 
a  penalty  of  5&.,  and  in  the  case  of  a  continuing  offenoe 
to  a  further  penalty  of  40s.  for  each  day  after  written 
notice  of  the  offenoe  from  the  sanitary  authority.  Pro- 
vided nevertheless  that  the  justices  or  court  before 
whom  any  complaint  may  be  made  or  any  proceedings 
may  be  taken  in  respect  pf  any  suoh  offenoe  may,  if  they 
think  fit,  adjudge  the  payment  as  a  penalty  of  any  sum 
less  than  the  full  amount  of  the  penalty  imposed  by  this 
bye-law. 

And  98— 

If  any  work  to  which  any  of  the  bye-laws  relat- 
ing to  new  streets  and  buildings  may  apply  be  begun 
or  done  in  oontravention  of  any  suoh  bye-law  the  person 
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by  whom  Buoh  work  Bhall  be  so  begun  or  done,  by  a 
notioe  in  writing,  which  Bhall  be  signed  by  the  olerk  of 
the  sanitary  authority,  and  shall  be  dnly  served  upon  or 
delivered  to  such  person,  Bhall  be  required  on  or  before 
such  day  as  shall  be  specified  in  such  notioe  by  a  state- 
ment in  writing  under  his  hand  or  under  the  hand  of  an 
agent  duly  authorised  in  that  behalf  and  addressed  to 
and  duly  served  upon  the  sanitary  authority  to  show 
sufficient  cause  why  snoh  work  shall  not  be  removed, 
altered,  or  pulled  down  ;  or  shall  be  required  on  such 
day  and  at  such  time  and  place  as  shall  be  specified  in 
such  notioe  to  attend  personally  or  by  an  agent  duly 
authorised  in  that  behalf  before  the  sanitary  authority 
and  show  sufficient  oause  why  such  work  shall  not  be 
removed,  altered,  or  pulled  down.  If  suoh  person  shall 
fail  to  show  sufficient  cause  why  such  work  shall  not  be 
removed,  altered,  or  pulled  down,  the  sanitary  authority 
shall  be  empowered,  subject  to  aLy  statutory  provision 
in  that  behalf,  to  remove,  alter,  or  pull  down  such  work ; 

the  statutory  provision  there  referred  to  being, 
as  I  understand,  sect.  158  of  the  Public  Health 
Act  1875.  By  part  5  of  the  Devonport  Corpo- 
ration Act  1900  it  was  in  effect  enacted  that  as 
from  the  9th  Nov.  1900 — the  date  of  the  com- 
mencement of  that  p*rt  of  the  Act — the  boun- 
daries of  the  borough  and  parish  of  Devonport 
should  be  extended  so  as  to  comprise  the  piece 
of  land  in  question — that  is  to  say,  "  Great  Three 
Corners,"  belonging  to  the  defendants,  and  the 
portion  of  Tavistock-road  adjoining  thereto,  the 
land  on  the  opposite  side  of  that  road  remaining, 
as  it  previously  was,  in  the  borough  cf  Plymouth. 
Sect.  43  of  the  Act  incorporated  (inter  alia)  art.  12 
of  the  Devonport  Extension  Order  1898,  which 
order  was  confirmed  by  the  Local  Government 
Board's  Provisional  Order  Confirmation  (No.  10) 
Act  1898.  The  combined  effect  of  the  said  sect.  43 
and  of  the  said  art.  12  was  to  provide  that  all  bye- 
laws  and  regulations  and  any  list  of  tolls  and 
table  of  fees  made  by  the  corporation  which  at 
the  commencement  of  the  Devonport  Corporation 
Act  1900  should  be  in  force  in  the  existing 
borough  should  thenceforth  apply  to  the  borough 
as  extended  by  the  said  last-mentioned  Act  until 
or  except  in  so  far  as  any  such  bye- laws  or  regu- 
lations or  list  of  tolls'  or  tables  of  fees  might  be 
altered  or  repealed,  and  all  bye- laws  and  regula- 
tions made  by  the  council  of  the  said  rural  dis- 
trict should  on  that  date  cease  to  be  in  force  or 
have  any  effect  in  any  part  of  the  added  area,  but 
without  prejudice  to  anything  duly  done  there- 
under, provided  that  any  proceedings  which  might 
have  been  taken  by  the  council  of  the  said  rural 
district  against  any  person  for  any  offence  against 
such  last- mentioned  bye- laws  and  regulations 
committed  before  the  commencement  of  part  5  of 
the  Devonport  Corporation  Act  1900  might  be 
taken  by  the  plaintiffs  as  if  those  bye-laws  and 
regulations  had  remained  in  force  and  the  plain- 
tiffs had  been  substituted  therein  for  the  local 
authority  of  the  added  area.  The  defendants' 
land,  though  now  within  the  borough  of  Devonport, 
is  at  a  considerable  distance  from  any  town.  The 
bye-laws  of  the  borough  of  Devonport,  though 
differently  numbered,  are,  so  far  as  material  to 
this  case,  for  all  practical  purposes,  to  the  same 
effect  as  the  bye-laws  of  Plympton.  Now,  it  is 
alleged  that  the  defendants  prior  to  the  9th  Nov. 
1900  had  commenced  to  lay  out  and  construct, 
and  were  then  laying  out  and  constructing,  Ham- 
lane  and  Tavistock-road  as  "  new  streets  "  in  a 
manner  which  contravened  the  bye-laws  of  Plymp- 
ton and  also  of  the  borough  of  Devonport.   What 


they  had  really  done  and  were  doing  was  to 
erect  certain  houses  upon  their  own  land  without 
removing  the  fence  on  either  side,  but  making 
the  necessary  openings  here  and  there  so  as  to 
provide  means  of  entrance  to  and  exit  from  the 
nouses  that  were  being  built.  They  have  done 
nothing  more  than  this.  In  particular,  they  have 
not  attempted  to  alter  or  interfere  with  the  road- 
way either  of  Ham  lane  or  Tavistock-road ;  and, 
as  it  appears  to  me,  they  would  have  been  liable 
to  be  indicted,  and  to  an  action  for  an  injunction, 
if  they  had  done  so.  or  had  in  any  way  inter- 
meddled with  the  laying  out  or  construction  of 
either  of  these  highways.  In  reference  to  the 
erection  of  the  defendants'  houses,  considered 
merely  as  houses,  proper  plans  had  been  deposited 
with  and  all  necessary  notices,  if  any,  given  to 
the  rural  authority  under  the  bye -laws  relating 
thereto.  Such  authority,  in  fact,  did  not  formally 
either  approve  or  disapprove  of  these  plans,  but 
they  instituted  no  proceedings  for  penalties  under 
the  bye-laws,  nor  did  they  do  anything  under  the 
98th  bye-law  and  sect.  158  of  the  Public  Health 
Act  1875.  Upon  the  transfer  effected  by  the  Act 
of  1900,  the  previous  right,  if  any,  of  the  rural 
authority  to  take  proceedings  for  penalties  under 
the  bye-laws  was  transferred  to  the  corporation 
of  Devonport,  the  plaintiffs  in  this  action.  They 
have  not  taken  any  proceedings  before  the  jus- 
tices for  penalties,  but  have  instituted  this  action, 
seeking  thereby  (1)  an  injunction  to  restrain  the 
defendants  from  erecting  or  continuing  the  erec- 
tion of  any  building  upon  and  from  Laying  out 
any  new  street  intended  for  use  as  a  carriage-road 
upon  or  in  connection  with  the  defendants'  said 
estate  without  having  previously  delivered  to  the 
plaintiffs,  in  accordance  with  the  said  bye- laws, 
and  obtained  their  approval  to  proper  plans  and 
sections  of  such  building  and  street  respectively, 
and  from  laying  out  or  constructing  any  such 
street  as  aforesaid  so  that  the  width  thereof  shall 
be  less  than  36ft.,  or  being  a  street  exceeding  200ft 
in  length  and  intended  to  form  the  principal 
approach  or  means  of  access  to  any  domestic 
building,  public  building,  or  building  of  the  ware- 
house class  with  a  carriage-road  of  less  than 
24ft.  in  width  or  without  a  footway  on  each  side 
thereof  of  a  width  not  less  than  one-sixth  of  the 
entire  width  of  such  street,  or  otherwise  in  con- 
travention of  any  of  the  provisions  of  the  said 
bye-laws ;  (2)  an  order  on  the  defendants  to 
remove,  alter,  or  pull  down  all  works  begun  or 
done  by  the  defendants  as  aforesaid  contrary  to 
the  said  bye-laws  or  any  of  them;  (3)  alterna- 
tively a  declaration  that  the  plaintiffs  are  entitled 
to  remove,  alter,  pull  down,  or  otherwise  deal 
with  any  works  begun  or  done  by  the  defendants 
as  aforesaid  contrary  to  the  provisions  of  the 
said  bye-laws  or  any  of  them.  It  was  admitted 
in  the  course  of  the  argument  that  there  was  no 
case  for  an  injunction  as  to  building,  except  if 
and  so  far  as  the  buildings  might  contravene 
the  bye-laws  as  to  the  laying  out  of  a  new 
street.  I  may  therefore  treat  par.  1  of  the 
claim  as  a  claim  to  an  injunction  to  restrain 
the  defendants  from  laying  out  Ham-lane  and 
Tavistock-road,  or  either  of  them,  as  new  streets 
or  a  new  street  in  contravention  of  the  bye-laws, 
and  the  question  is  whether  the  defendants  have 
commenced  or  threatened  or  intended  to  do  this. 
Now,  were  the  defendants  laying  out  or  con- 
structing Ham-lane  and  Tavistock-road,  or  either 
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of  them,  or  any  part  thereof,  as  new  streets  or  a 
new  street  within  the  meaning  of  the  bye-laws  in 
reference  to  the  laying  out  or  constructing  of 
new  streets  ?  It  is  clear  that  there  has  not  been 
any  laying  ont  or  constructing  by  the  defendants 
of  a  new  street  in  the  ordinary,  popular,  and 
natural  sense  of  the  words,  and  that  the  defen- 
dants never  intended  to  do  anything  of  the  kind. 
In  fact,  it  was  the  one  thing  of  all  others  which 
they  intended  not  to  do.  They  have  not  done," 
and  had  no  power  to  do,  anything  outside  the 
fence  of  their  own  land.  They  have  simply 
begun  to  build  within  their  own  boundary.  No 
ordinary  person  would  think  of  saying  that  what 
they  were  doing  was  laving  out  or  constructing 
anew  street,  although  for  anything  I  know  the 
effect  of  what  the  defendants  are  doing,  in  con- 
junction with  what  other  people  are  doing  or  may 
do  on  the  opposite  side  of  Tavistock  road,  may 
be  that  at  some  future  time  the  portion  of 
Tavistock-road  adjoining  the  defendants'  property 
may  be  or  become  a  street  or  even  a  "new 
street "  within  the  meaning  of  that  term  in  some 
Act  of  Parliament  or  statutory  bye-law.  The 
word  "  street "  has  various  significations  in 
different  Acts  of  Parliament,  but,  prima  facie, 
the  meaning  of  the  word  "street"  in  the  bye- 
Uws,  as  well  of  Plympton  as  of  Devonport,  with 
respect  to  the  laying  out  and  construction  of 
new  streets  is,  in  my  opinion,  limited  to  what  is 
used  or  intended  to  be  used  as  a  roadway ;  and 
my  reasons  for  this  view  are  those  stated  by  Lord 
Sel borne,  L.C.  in  Robinson  v.  Barton-Eccles  Local 
Board  (50  L.  T.  Rep.  57  ;  8  App.  Oas.  798).  I  am 
unable  to  see  how  what  the  defendants  have  done 
or  are  doing  is  laying  out  or  constructing  a  new 
street  or  anything  of  the  kind  within  the  mean- 
ing of  the  bye-laws,  unless  there  be  some  judicial 
decision  which  compels  me  so  to  hold  I  do  not 
think  there  is  any  such  decision.  On  the  con- 
trary, WiUiams  v.  Powning  (48  L.  T.  Rep.  672), 
Gozzett  v.  Maldon  Sanitary  Authority  (70  L.  T. 
Rep.  414;  (1894)  1  Q.  B.  327),  and  St.  George's 
local  Board  v.  Ballard  (72  L.  T.  Rep.  345 ;  (1895) 
1  Q.  B.  703)  appear  to  me  to  support  the  con- 
clusion which  I  have  stated.  As  to  par.  1, 
therefore,  of  the  relief  claimed,  the  case  of  the 
plaintiffs  in  my  opinion  fails  upon  the  merits ; 
and  as  to  pars.  2  and  3,  which  are  in  very  general 
terms,  it  would  suffice  for  me  to  say  that  the 
defendants  have  not  been  shown  to  have  con- 
travened any  bye-law.  But  an  objection  was 
raised  and  it  is  contended  on  behalf  of  the 
defendants  that  the  bye-laws  in  question  and  any 
similar  bye-laws  cannot  be  enforced  in  this  court 
by  an  action  on  the  part  of  the  authority  for  an 
injunction,  but  only  by  the  special  remedies,  viz., 
proceedings  for  penalties,  provided  by  the  statute 
and  bye-laws,  or  otherwise  by  an  action  formerly 
called  an  information  by  the  Attorney-General. 
It  is  obvious  that  by  anv  breach  of  these  bye- 
laws  the  authority,  as  such,  does  not  sustain  any 
damage,  none  of  its  rights  of  property  are  inter- 
fered with,  and  the  public  alone  are  injured  if  at 
all-  It  appears,  however,  that  in  various  cases 
injunctions  have  been  granted  at  the  instance  of 
local  authorities  to  restrain  an  infringement  or 
contravention  of  bye-laws ;  and  I  may  mention 
particularly  Hendon  Local  Board  v.  Pounce  (61 
L.  T.  Rep.  465;  42  Ch.  Div.  603)  and  Bromley 
Local  Board  v.  Lloyd  {66  L.  T.  Rep.  462).  The 
action  of  St.  George's  Local  Board  v.  Ballard  (ubi 
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sup)  previously  mentioned,  which  was  for  an 
injunction  to  restrain  the  defendant  from  laying 
out  or  constructing  a  new  street  of  less  width 
than  36ft.,  contrary  to  the  bye-laws  of  the  plain- 
tiffs, was  dismissed  on  the  merits.  In  none  of  the 
cases,  however,  does  any  such  objection  appear  to 
have  been  taken  to  the  right  of  the  plaintiffs  to 
maintain  the  action  as  is  now  insisted  upon. 
In  the  first  place  it  is  clear,  I  think,  that 
no  breach  of  the  bye-laws  constituted  an 
offence  or  gave  a  right  of  action  at  common 
law.  But  any  breach  of  the  bye-laws  is 
a  criminal  matter,  as  was  held  in  Mellor  v. 
Denham  (40  L.  T.  Rep.  395 ;  5  Q.  B.  Div.  467)  in 
reference  to  the  contravention  of  the  bye-laws  of 
a  school  constituted  under  the  Elementary  Educa- 
tion Act  1874.  In  Doe  v.  Bridges  (1  B.  &  Ad.  847, 
at  p.  859)  it  is  laid  down  by  Tenterden,  G.J.  at 
p.  859,  that  "when  an  Act  creates  an  obligation 
and  enforces  the  performance  in  a  specified  manner, 
we  take  it  to  be  a  general  rule  that  performance 
cannot  be  enforced  in  any  other  manner."  This 
was  cited  and  approved  by  Lord  Halsbury  and 
Lord  Macnaghten  in  Pasmore  v.  Oswaldtwistle 
Urban  Council  (78  L.  T.  Rep.  569 ;  (1898)  A.  U. 
394).  In  Wolverhampton  New  Waterworks  Com- 
pany v.  Hawhesford  (6  C.  B.  N.  S.  336)  the  judg- 
ment of  Willes,  J.  contains  the  following  passage : 
"  There  are  three  classes  of  cases  in  which  a 
liability  may  be  established  founded  upon  a  statute. 
One  is  where  there  was  a  liability  existing  at 
common  law,  and  that  liability  is  affirmed  by  a 
statute  which  gives  a  special  and  peculiar  form  of 
remedy  different  from  the  remedy  which  existed 
at  common  law ;  there,  unless  the  statute  contains 
words  which  expressly  or  by  necessary  implication 
exclude  the  common  law  remedy,  the  party  suing 
has  his  election  to  pursue  either  that  or  the 
statutory  remedy.  The  second  class  of  cases  is 
where  the  statute  gives  the  right  to  one  merely, 
but  provides  no  particular  form  of  remedy ;  then 
the  party  can  only  proceed  by  action  at  common 
law.  But  there  is  a  third  class — viz.,  when  a 
liability  not  existing  at  common  law  is  created  by 
a  statute  which  at  the  same  time  gives  a  special 
and  particular  remedy  for  enforcing  it.  The 
present  oase  falls  within  this  latter  class,  if  any 
liability  at  all  exists.  The  remedy  provided  by 
the  statute  must  Ibe  followed,  and  it  is  not  compe- 
tent to  the  party  to  pursue  the  course  applicable 
to  cases  of  the  second  class.  The  form  given  by 
the  statute  must  be  adopted  and  adhered  to.  The 
company  are  bound  to  follow  the  form  of  remedy 
provided  by  the  statute  which  gives  them  the 
rifcht  to  sue."  In  Cooper  v.  Whittingham  (43 
L.  T.  Rep.  16;  15  Ch.  Div.  501)  Jessel,  M.R., 
says  at  p.  506  :  "  There  was  a  point  not  insisted 
upon  but  mentioned  during  the  course  of  the 
argument.  It  was  said  that  the  17th  section  of 
the  Act  created  a  new  offence  of  importation,  and 
enacted  a  particular  penalty,  and  it  was  argued 
that  where  a  new  offence  and  a  penalty  for  it  had 
been  created  by  statute,  a  person  proceeding 
under  the  statute  was  confined  to  the  recovery  of 
the  penalty,  and  that  nothing  else  could  be  asked 
for.  That  is  true  as  a  general  rule  of  law,  buc 
there  are  two  exceptions.  The  first  of  the  excep- 
tions is  the  ancillary  remedy  in  equity  by  injunc- 
tion to  protect  a  right.  That  is  a  mode  of 
preventing  that  being  done  which,  if  done,  would 
be  an  offence.  Wherever  an  act  is  illegal  and  is 
threatened,  the  court  will  interfere  and  prevent 
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the  act  being  done — and,  as  regards  the  mode  of 
granting  an  injunction,  the  court  will  grant  it 
either  when  the  illegal  act  is  threatened  but  has 
not  been  actually  done,  or  when  it  has  been  done 
and  seemingly  is  intended  to  be  repeated.    The 
second  exception  is  that  created  by  the  Judicature 
Act,  s.  25,  sub- s.  8,  which  enables  the  court  to 
grant  an  injunction  in  all  cases  in  which  it  shall 
appear  to  the  court  to  be  just  or  convenient  This 
section  may  be  said  to  be  a  general  supplement 
to  all  Acts  of  Parliament.    I  think  that  in  this 
particular  case  an  injunction  can  issue  on  both 
those  general  grounds."    But  after  the  decision 
in   North  London    Railway   Company   v.   Great 
Northern  Railway  Company  (48  L.  T.  Rep.  695 ; 
11   Q.  B.  Div.  30)  I  do  not  think  that  Cooper 
v.    Whittingham  is  any  authority  for  granting 
an  injunction  in  such   a  case  as   the  present. 
At  all  events  it  would  not  be  just  or  convenient. 
In    Grand   Junction    Waterworks    Company    v. 
Hampton  Urban  Council  (78  L.  T.  Rep.  673,  at 
p.  679;  (1898)2  Ch.  331,  at  p.    345)  Stirling,  J. 
said :  "  Now,  whether  or  no  there  be  jurisdiction 
iu  the  court  to  restrain  by  injunction  such  an 
application,  it  seems  to  me  that  the  granting  of 
an  injunction  in  such  a  case  is  a  matter  which 
ought  to  be  done    with    the  greatest   possible 
caution,  and  1  respectfully  adopt  the  language  of 
the  Master  of  the  Rolls  in  that  case :  *  Where  the 
Legislature  has  pointed  out  a  mode  of  proceeding 
before  a  magistrate,  it  is  not,  as  a  general  rule, 
for  another  court  to  interfere  to  stop  that  pro- 
ceeding by  injunction.'    I  desire  to  add  that  in 
contests  between  local  authorities    and  private 
owners  it  seems  to  me  that  that  rule  ought  to 
be  adhered  to  somewhat  strictly.  In  these  matters 
as  to  building  lines  the  Legislature  has  provided 
a  cheap  and  short  mode  of  obtaining  a  decision 
on  the  point  in  question,  and  it  would  be  a  matter 
of  regret  if  a  different  and  more  expensive  mode 
of  obtaining    a  decision  were,  to  be  habitually 
resorted  to,  or  resorted  to  in  the  absence  of  very 
special  circumstances.    I  confess  my  own  experi- 
ence, sitting  here  as  a  judge,  leads  me  to  believe 
that  vestries  and  other  local  authorities  are  some- 
times too  ready  to  embark    in  costly  litigation 
without  any  equivalent  benefit  to  the  public  or 
the  ratepayers  whom  they  represent ;  and  I  should 
be  sorry  if  either  private  individuals  or  publio 
authorities  were,  when  a  cheap  and  speedy  mode 
of  settling  a  dispute  is  provided  by  the  Legisla- 
ture, to  resort  to  a  more  expensive  one.    I  think, 
therefore,  that  in  the  exercise  of  the  discretion 
which  is  vested  in  the  court,  it  ought,  even  as 
regards  the  granting  of  an  injunction,  to  be  very 
slow  to  grant  an  injunction  against  taking  pro- 
ceedings before  the  magistrate  when  the  Legis- 
lature nas  pointed  out  that  as  the  proper  mode 
of  proceeding  "  (of  course  that  is  not  exactly  the 
same  as  this) ;  "  and  a  fortiori  it  seems  to  me 
that  when  the  court  is  simply  asked  to  make  a 
declaration    of  right  without    giving  any    con- 
sequential relief,  the  court  ought  to  be  extremely 
cautious  in  making  such  a  declaration,  and  ought 
not  to  do  it  in  the  absence  of  any  very  special 
circumstances."     And  Lord  Herschell,  L.O.   in 
Institute  of  Patent  Agents  v.  Lockwood  (71  L.  T. 
Rep.  205,  att>.  208;  (1894)  A.  0.  347,  at  p.  361), 
says :  "  You  have  here  for  the  first  time  a  new 
offence  created — the  offence  of  practising  as  a 
patent  agent  without  being  on  the  register.    But 
for  the  enactment    creating   that   offence,   the 


defender  has  nothing  of  which  anybody  would 
have  a  legal  right  to  complain  either  civilly  or 
criminally.  The  Legislature,  having  created  that 
new  offence,  has  prescribed  the  punishment  for  it 
— namely,  a  penalty  of  202.  Can  it  possibly 
under  these  circumstances  be  open  to  bring 
the  individual,  not  before  the  summary  court 
at  small  expense  to  determine  the  question  of  his 
liability  to  a  201.  penalty,  but  to  bring  him  before 
the  Court  of  Session  with  its  attendant  expense 
and  to  ask  the  Court  of  Session  to  make  a  declara- 
tion that  he  has  been  breaking  the  law  in  a 
manner  which  the  Legislature  has  said  subjects 
him  to  a  penalty,  and,  then,  having  proved  that 
he  has  rendered  himself  liable  to  a  penalty,  to 
ask  the  Court  of  Session  to  interdict  him,  with  this 
result,  that  if  he  were  to  offend  again  he  would 
not  be  subject  to  the  summary  procedure  and  the 
202.  penalty,  but  would  be  liable  to  imprisonment 
for  breach  of  the  interdict  ?  My  Lords,  it  seems 
to  me,  I  confess,  scarcely  necessary  to  do  more 
than  state  the  contention  to  show  that  it  is  im- 
possible that  it  can  be  supported.  If  that  be  the 
law,  the  number  of  cases  must  have  been  almost 
innumerable  in  which  such  a  proceeding  would 
have  been  competent,  and  yet  it  is  absolutely 
unheard  of.  I  will  not  dwell  upon  the  grave 
inconveniences  which  would  result  from  sanction- 
ing a  procedure  of  that  description.  The  mode 
of  procedure  and  the  amount  of  penalty  are  often 
regarded  by  the  Legislature  as  of  the  utmost 
importance  when  they  are  creating  new  offences, 
and  the  law  would,  I  believe,  contrary  to  their 
intention,  be  most  seriously  modified  if  it  were 
held  that  a  party  committing  a  breach  of  that 
which  for  the  first  time  is  made  an  offence  were 
to  subject  himself  by  so  doing  to  proceedings  of 
this  description  which  might  result  in  a  com- 
mittal to  prison  " — all  of  which  seems  to  me  to 
apply  to  the  present  case.  Upon  the  whole,  then, 
I  am  of  opinion  that  this  action  could  not  have 
been  maintained  by  the  urban  authority  even  if 
it  had  been  right  upon  the  merits.  In  regard  to 
the  3rd  paragraph  of  the  claim  for  relief,  Barra- 
dough  v.  Brown  (76  L.  T.  Rep.  797  ;  (1897)  A  C 
615)  is  an  authority  that  no  such  declaration 
oupht  to  be  made,  and  I  have  already  read  what 
Stirling,  J.  said  in  the  case  of  Grand  Junction 
Waterworks  Company  v.  Hampton  Urban  Council 
(ubi  sup.)  in  reference  to  making  declarations  of 
right  under  similar  circumstances.  The  result  is, 
in  my  opinion,  that  this  action  is  misconceived 
and  must  be  dismissed  with  costs. 

Solicitors   for   the    plaintiffs,     Cunliffes  and 
Davenport,  for  A.  B.  Pilling,  Devonport. 

Solicitors  for  the  defendants,  Surr,  GribbU,  and 
Oliver,  for  Jno.  Walter  Wilson,  Plymouth. 
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(Before  Lord  Alverbtonb,  C.J.,  Dabling  and 

Channell,  JJ.) 

Oox  (app.)  v.  Blbine8  (resp.).  (a) 

Bread — Sale    of — Otherwise  than  by  weight— 

London  Bread  Act  1822  (3  Geo.  4*,  c.  cvi.),  s.  4 
Where  a  person  asked  to  be  supplied  with  a  half- 
quartern  loaf,  and  the  bakers  assistant  placed 
the  loaf  with  two  rolls  in  the  scale  pan,  a  216. 

(a)  Report*!  by  W,  di  B.  Hmbhrt,  E^.,  Barriitw*t4*v, 
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weight  being  in  the  other  scale,  but  the  beam  of 

the  scales  did  not  move  owing  to  the  fact  that 

ike  bread  to  sold  was  less  than  21b. : 
Held,  that  this  was  not  a  sale  by  weight  poithin  the 

meaning  of  sect  4  of  the  London  Bread  Act 

1822. 
Casi  8TATBD. 

On  the  12th  July  1901  an  information  was  laid 
by  the  appellant  for  that  on  the  11th  July  1901 
1m  respondent,  at  No.  64,  Hackney-road,  did 
unlawfully  sell  or  cause  to  be  sold  bread  in  other 
manner  than  by  weight,  contrary  to  3  Geo.  4, 

C.CVL 

By  sect.  4  of  that  Act  (hereinafter  referred  to 
as  the  London  Bread  Act  1822)  it  was  provided 
as  follows : 

And  be  it  further  enacted  that  from  and  after  the 
commencement  of  this  \ct  all  bread  sold  within  the  limits 
■foresaid  shall  be  sold  by  the  several  bakers  or  sellers 
of  bread  respectively  within  i  he  said  limits  by  weight, 
and  in  ease  any  baker  or  seller  of  bread  within  the 
limits  aforesaid  shall  sell  or  oanse  to  be  sold  bread  in 
soy  other  manner  than  by  weight,  then  and  in  snoh 
owe  every  snoh  baker  or  seller  of  bread  shall  for  every 
rash  offenoe  forfeit  and  pay  any  snm  not  exoeeding 
forty  shillings  wbioh  the  magistrate  or  magistrates, 
jostiee  or  jnstioes,  before  whom  snoh  offender  or  offenders 
■ball  be  oonvieted  shall  ordt-r  or  direct :  Provided  always 
that  nothii  g  in  this  Aot  contained  shall  extend,  or  be 
construed  to  extend,  to  prevent  or  hinder  any  snoh 
baker  or  seller  of  bread  from  selling  bread  usually  sold 
under  the  denomination  of  French  or  fancy  bread  or 
rolls  without  previously  weighing  the  same. 

At  the  hearing  of  the  information  the  following 
facts  were  proved : — 

On  the  date  charged  in  the  information  the 
respondent  was  carrying  on  at  the  shop  and  pre- 
mises, No.  64,  Hackney-road,  the  business  of  a 
baker  and  seller  of  bread. 

By  the  direction  of  the  appellant,  who  is  the 
inspector  of  weights  and  measures  for  the  dis- 
trict, one  Charles  James  Mnrrell,  on  the  date 
aforesaid,  went  into  the  shop  and  asked  Alice 
Galham,  who  was  then  in  the  respondent's  employ- 
ment and  was  serving  his  customers  there,  for  a 
half -quartern  loaf. 

She  thereupon  supplied  him  with  a  loaf  and 
two  rolls,  for  which  he  paid  the  sum  of  2d. 

Before  handing  such  loaf  and  rolls  to  Charles 
James  Murrell,  Alice  Culham  placed  them  in  the 
pan  of  the  shop  scales,  the  loai  first  and  the  two 
rolls  afterwards  on  the  top  of  it. 

The  loaf  and  rolls  did  not  carry  the  scale 
down,  though  they  would  have  done  so  if  they 
had  weighed  more  than  the  21b.  weight  which  was 
already  in  the  other  scale. 

The  beam  of  the  weighing  machine  did  not 
move  et  all,  and  the  weight  of  the  loaf  and  rolls 
was  not  nor  had  been  ascertained  at  the  time  of 
such  sale  to  Murrell,  except  that  it  was  clearly 
apparent  that  the  total  quantity  of  bread  on  the 
scale  weighed  less  than  21b. 

The  loaf  and  rolls  were  then  taken  away  from 
the  shop  by  Murrell  and  weighed  by  the  appel- 
lant, who  found  their  aggregate  weight  to  be  ooz. 
short  of  21b. 

The  appellant  contended  that  the  bread  had 
been  sold  in  other  manner  than  by  weight,  espe- 
cially as  the  actual  weight  of  the  bread  had  noi 
been  in  any  other  way  ascertained  either  at  the 
lime  of  or  before  the  sale. 


The  magistrate  was  of  opinion  that  the  bread 
was  not  sold  otherwise  than  by  weight.  It  was 
sold  neither  by  denomination  nor  by  measure,  as 
two  additional  rolls  were  sold  with  the  half- 
quartern  loaf.  The  appellant  did  not  suggest 
what  mode  of  sale  there  could  possibly  be  in  this 
case  other  than  by  weight.  It  seemed  to  him  that 
directly  the  bread  was  placed  on  the  scales  it  was 
recognised  by  both  parties  to  the  contract  that  the 
sale  was  to  be  by  weight,  and  it  made  no  difference 
even  if  the  bread  was  afterwards  imperfectly  or 
fraudulently  weighed. 

He  was,  however,  further  of  opinion  that  not 
only  was  the  bread  in  question  thus  sold  by 
weight,  but  that  it  was  actually  weighed,  and  it 
was  weighed  in  the  balance  and  found  wanting. 
It  was  not  necessary  that  the  beam  should  be 
disturbed  in  order  that  the  process  of  weighing 
should  be  complete.  If  more  than  21b.  of  bread 
is  first  placed  upon  the  scale  and  a  21b.  weight 
is  afterwards  put  upon  the  other  scale,  the  beam 
would  not  be  disturbed,  yet  it  could  not  be  said 
then  that  the  bread  had  not  been  weighed.  It 
is  sufficient,  in  a  transaction  of  this  sort,  to 
ascertain  whether  the  bread  is  above  or  below  a 
certain  weight  without  determining  the  exact 
number  of  ounces  or  grains.  If  the  respondent's 
servant  in  weighing  this  bread  had  committed  a 
fraud,  she  could  have  been  prosecuted  under  the 
Weights  and  Measures  Aot  1878,  s.  26 ;  but  he 
was  clearly  of  opinion  that  the  offence  charged 
had  not  been  committed,  so  he  dismissed  the 
summons. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  the  sale  above  described  was  a 
sale  in  other  manner  than  by  weight  within  the 
meaning  of  sect  4  of  the  London  Bread  Act 
1822. 

Daldy  for  the  appellant. — He  referred  to  the 
London  Bread  Act  1822  (3  Geo.  4,  o.  cvi.,  as.  4,  6). 
[Lord  Alvxbstonb,  C.J. — Is  not  the  offence  here 
selling  by  false  weight,  and  not,  not  selling  by 
weight?]  I  submit  not.  In  Jones  v.  Huztabte 
(16  L.  T.  Rep.  381 ;  L.  Rep.  2  Q.  B.  460)  the  loaf 
was  not  weighed  at  the  time  of  the  sale,  nor  did 
the  purchaser  require  that  it  should  be  weighed. 
The  practice  followed  by  the  baker  in  that  case 
was  to  weigh  the  dough  before  it  was  put  in  the 
oven,  allowing  for  shrinkage,  but  not  to  weigh 
after  baking  unless  at  the  request  of  the  pur- 
chaser. That  was  held  to  be  a  sale  otherwise 
than  by  weight  Again,  in  Williams  v.  Deggan 
(16  L.  T.  Eep.  492)  Cockburn,  0. J.  said :  "  I  think 
this  case  is  not  distinguishable  from  Jones  v. 
Huxtable,  which  I  consider  was  rightly  decided. 
To  sell  bread  by  weight  it  must  be  weighed,  and 
here  there  is  no  evidence  that  it  was  ever  weighed." 
In  Mitton  v.  Trohe  (20  L.  T.  Rep.  563)  Cockburn, 
C.J.  again  said:  "The  statute  says  that  the 
baker  is  to  sell  by  weight  Now,  by  general 
understanding,  a  quartern  loaf  is  taken  to  mean  a 
41b.  loaf.  In  this  case  a  party  goes  into  the 
appellant's  shop  and  asks  for  a  quart  loaf,  mean- 
ing a  quartern  loaf,  and  a  loaf  is  handed  to  him 
which  is  found  to  be  short  in  weight  Now,  is 
not  that  prima  facie  evidence  that  the  bread  has 
not  been  weighed  P  I  am  of  opinion  that  it  is." 
Under  this  statute  the  weight,  and  the  correct 
weight,  must  be  ascertained  oefore  the  sale  takes 
place  or  when  it  takes  place.  In  London  County 
Council  v.  Bead  '81  L.  T.  Rep.  452 ;  (1900)  1  Q.  B. 
288)  the  respondent  was  asked  for  a  twopenny 
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loaf,  for  which  he  received  2d.  This  was  not 
weighed  in  the  presence  of  the  customer  and 
nothing  was  said  to  him  as  to  its  weight,  and 
there  was  no  evidence  that  it  had  ever  been 
weighed.  This  was  held  to  be  a  sale  otherwise 
than  by  weight  within  sect.  4  of  3  Geo.  4,  c.  cvi. 
The  facta  in  the  present  case  show  that  there  was 
no  sale  by  weight.  The  price  was  not  regulated 
by  the  weight  of  the  bread  at  all.  The  magis- 
trate should  have  convicted. 

The  respondent  did  not  appear. 

Lord  Alverstone,  O.J. — It  certainly  is  unfor- 
tunate in  this  case,  as  in  the  case  before  my 
brothers  Ridley  and  Channell,  that  the  other  side 
of  the  case  has  not  been  argued.  Now,  it  seems 
to  me  that  Mr.  Daldy  is  right,  and  that  there  was 
no  evidence  that  there  was  a  sale  by  weight 
within  the  construction  that  has  been  pat  upon 
the  statute  in  question  by  the  various  cases.  I 
think  also  that  the  view  which  I  expressed  in 
the  course  of  the  argument  was  a  wrong  view.  I 
think  the  statute  is  open  to  the  construction 
and  intends  to  distinguish  between  selling  or 
carrying  on  the  trade  of  selling  by  weight  and 
carrying  on  the  trade  of  selling  by  any  other 
means.  I  think  the  decisions  amount  to  this: 
that  the  particular  quantity  of  bread  sold  for 
any  particular  price  must  be  weighed — that  is 
to  say,  either  weighed  beforehand  by  the  baker, 
or,  if  necessary,  weighed  in  the  presence  of  the 
customer  on  demand.  In  this  case  all  that 
appears  to  have  been  done  was  that  the  bread, 
which  could  not  have  weighed  21b,  was  put 
into  the  scale  and  had  no  effect  upon  the 
scale,  and  did  not  move  the  beam,  and  there- 
fore the  weight  was  never  ascertained  at  all.  I 
think,  under  these  circumstances,  that  there  was 
no  evidence  upon  which  the  magistrate  could 
properly  come  to  the  conclusion  that  this  quantity 
of  bread  was  weighed  at  all,  or  that  its  weight 
was  ascertained,  or  that  it  was  sold  by  its  weight ; 
it  being  a  case  in  which  the  person  was  asking 
for  a  21b.  loaf  and  something  else  was  delivered, 
when  what  ought  to  have  been  delivered  was 
bread  which  had  been  weighed,  or  the  weight  of 
which  had  been  ascertained,  so  that  it  was  sold  by 
weight.  I  was  at  first  impressed,  as  I  said  before, 
with  the  idea  that  the  magistrate's  view  that  the 
real  offence  here  was  selling  as  or  representing 
the  weight  of  the  loaf  to  be  21b.,  when  it  was 
not  21b.,  was  an  answer,  and  showed  that  this  sale 
might  be  a  sale  by  weight.  I  think  I  wae  wrong 
in  taking  that  view,  and  that  this  statute,  inter- 
preted by  the  subsequent  decisions,  means  that  the 
weight  of  the  parcel  of  bread  sold  is  to  be  ascer- 
tained. That  being  so,  in  this  case,  I  am  of 
opinion  that  there  is  no  evidence  that  the  weight 
of  the  parcel  of  bread  sold  was  ascertained  at 
all.  The  case  must  therefore  go  back  to  the 
magistrate. 

Darling,  J. — I  am  of  the  same  opinion,  and, 
if  I  add  a  word  to  the  judgment  of  my  Lord,  it  is 
only  because  I  think  it  necessary  to  guard  against 
this ;  that  I  do  not  think  our  decision  means  that, 
in  order  that  there  should  be  a  sale  by  weight,  it 
is  absolutely  necessary  that  there  Bhould  be  an 
ascertainment  of  the  true  weight ;  because,  if  we 
held  that,  then  someone  who  might  be  prosecuted 
for  not  having  sold  by  weight  might  escape  the 
penalty  for  the  offence  by  saying,  "  Oh !  yes,  I 
weighed  it ;  but  I  weighed  it  with  false  scales  or 


false  weights."  It  seems  to  me  that  it  is  necessary, 
in  order  to  decide  this  point,  to  decide  what "  to 
weigh  "  means.  I  think  that  "  to  weigh  "  means 
to  affect  to  ascertain  weight  by  means  of  balancing 
— Ubing  what  may  be  properly  called  a  balance— 
although  the  instrument  be  fraudulently  used. 
Still  one  might  weigh  a  thing  and  sell  it,  and  yet 
not  sell  it  by  its  weight.  There  would  be  a 
weighing,  and  then  a  selling  otherwise  than  by 
weight. 

Channell,  J.— I  agree  that  the  appeal  must 
be  allowed.  It  seems  to  me,  looking  at  the  old 
statute  of  George  IY.  and  looking  at  those  words 
in  the  enactment  of  sale  by  weight,  perfectly  pos- 
sible to  put  two  different  meanings  upon  tbem. 
It  might  be  held  that  selling  by  weight  meant 
merely  selling  by  weight  as  distinguished  from 
selling  by  measures,  or  selling  by  a  supposed 
measure,  or  by  the  particular  loaf,  or  anything 
of  that  sort;  that  is  to  say,  that  it  went  to 
the  mode  in  which  the  person  was  carrying  on 
his  business.  I  am  allowed  to  sell  this  or  that 
loaf,  and  to  say  the  price  of  that  is  2d.  and  of  that 
3d.,  and  you  can  look  at  them  and  take  which- 
ever you  like,  according  to  the  price.  It  might  be 
held  that  it  was  merely  intended  to  prevent  that, 
and,  if  the  man  professed  to  sell  his  bread 
according  to  weight,  and  not  according  to  some 
other  mode  of  pricing  it,  he  was  complying  with 
the  Btatute,  and  so  it  did  not  really  involve  the 
consideration  ef  whether  the  weight  which  was 
purported  to  be  sold  was  a  true  or  a  false  weight. 
Of  course,  if  he  purported  to  sell  as  a  41b.  loaf  a 
loaf  which  did  not  weigh  41b.,  he  might  be  pro- 
ceeded against  on  a  penalty  under  some  other 
section  of  the  Act.  I  was  under  the  impression  it 
might  have  been  possible  to  take  that  view,  unless 
the  cases  showed  anything  to  the  contrary,  but, 
now  that  they  have  been  quoted  to  us  by  Mr. 
Daldy,  I  think  it  is  quite  clear  that  they  do  show 
to  the  contrary.  The  first  case  he  referred  to, 
the  case  of  Jones  v.  Huxtable  (16  L.  T.  Rep.  381; 
L.  Rep.  2  Q.  B.  460),  clearly  involves  the  contrary. 
It  shows  that  what  is  meant  by  this  statute  as 
interpreted  is  that  each  particular  loaf  must  be 
sold  according  to  the  weight  of  that  particular 
loaf.  It  was  held  that  it  was  a  contravention  of 
that  enactment  to  do  what  was  done  in  this  case, 
even  if  it  was  a  fraud,  or  an  accident,  or  careless- 
ness, on  the  part  of  the  person,  because  he  did  not 
sell  this  loaf  according  to  the  true  weight  of  it, 
but  sold  it  as  being  a  21b.  loaf  when  it  in  fact 
weighed  something  less — I  forget  what.  I  think 
that  what  the  magistrate  held  by  his  judgment 
shows  that  he  took  the  first  of  those  two  views 
which  I  have  endeavoured  to  express  as  being  the 
meaning  of  this  Act  of  Parliament.  I  think  that 
the  cases  show  that  the  view  he  took  was  the 
wrong  view,  and  that,  if  there  were  no  authority 
on  the  point,  the  magistrate's  decision  would 
require  very  careful  consideration,  but,  having 
regard  to  the  authorities  which  have  been  cited 
to   us,   I  have    no    doubt  that  his    decision  is 

wron£-  Appeal  allowed.     Case  remitted. 
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Tuesday,  Feb.  25, 1902. 

(Before  Lord  Alvbbstone,  C.J.,  Darling  and 
Channell,  JJ.) 

Davies  (app.)  v.  Burnett  (resp )  (a) 

Licensing — Bona  fide  club— Intoxicating  liquors 
—Delivery  to  wife  of  member  for  his  consumption 
off  the  premises— Licensing  Act  1872  (35  &  36 
Vict.  c.  94),  s.  3. 

A  member  of  a  bona  fide  club  not  licensed  for  the 
sale  of  intoxicating  liquor  sent  his  wife  to  buy 
intoxicating  liquor  at  the  club  for  his  consump- 
tion off  the  premises,  having  given  her  for  that 
purpose  a  written  order  addressed  to  the  steward 
of  such  club.  The  appellant  served  the  wife 
with  such  liquor,  and  she  handed  over  to  the 
appellant  on  behalf  of  the  club  the  price  of  the 
liquor. 

Held,  that  no  offence  had  been  committed  by  the 
appellant,  under  sect  3  of  the  Licensing  Act 
1872,  of  selling  intoxicating  liquor  without  a 
licence. 

Case  stated  on  an  information  preferred  by  tbe 
respondent  against  tbe  appellant,  under  sect.  3  of 
35  &  36  Vict.  c.  94,  charging  tbe  appellant  witb, 
on  the  9th  Aug.  1901,  unlawfully  selling  by 
retail  intoxicating  liquor — to  wit,  stout — which  he 
was  not  then  licensed  to  Bell  by  retail. 

On  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted : — 

The  appellant  was  a  waiter  employed  at  the 
North  Wolverhampton  Working  Men's  Club,  a 
bond  fide  club,  duly  registered  under  the  Friendly 
Society  Acts  1875,  whose  registered  office  and 
place  of  business  were  at  No.  72,  North-road,  in 
the  borough  of  Wolverhampton. 

About  8.35  p.m.  on  Friday,  the  9th  Aug.  1901, 
Elizabeth  Hickman,  the  wife  of  George  Hickman, 
went  to  the  club,  asked  appellant  for  a  bottle  of 
stoat  for  her  husband,  and  handed  to  him  the 
following  ticket : 

i 

5  TO  THE  STEWARD 

*        NORTH  WOLVERHAMPTON  WORKING 

t  MEN'S   CLUB. 


3 

5 

a 

v  Pleue  supply  bearer  with 

§  for 


Aug.  9th,  1901. 
1  Btoct 


f  Member's  } 
J  Signature ,) 

I  Member's  No.  355. 


G.  Hickman. 


Tbe  appellant  thereupon,  for  and  on  behalf  of 
the  club,  sold  or  transferred  to  Elizabeth  Hickman 
from  the  stock  of  intoxicating  liquors,  the  pro- 
perty  of  the  club,  a  bottle  containing  stout,  in 
exchange  for  which  she  paid  or  handed  over  to 
him,  on  behalf  of  the  club,  the  sum  of  2d. 

The  ticket  had  been  filled  in  by  and  was  signed 
by  George  Hickman,  husband  of  Elizabeth  Hick- 
man,  who  was  then  at  his  home,  and  Elizabeth 
Hickman  on  receiving  the  stout  from  the  appel- 
lant returned  home  with  it  and  handed  it  to  her 
husband,  who  drank  it. 

(«>  Beported  by  W.  di  B.  Hsbbe&t,  Esq.,  B*rriBter-»t-L*w. 


George  Hickman  was  a  duly  elected  member 
of  the  club,  but  Elizabeth  Hickman  was  not  a 
member. 

It  was  contended  on  behalf  of  the  appellant, 
that,  inasmuch  as  the  woman  Elizabeth  Hickman 
was  acting  as  agent  for  her  husband  George 
Hickman,  a  bond  fide  member  of  the  club,  there 
was  in  consequence  no  sale  to  a  non-member,  but 
merely  a  transfer  of  the  special  property  in  the 
goods  of  the  club  to  one  of  the  members,  and 
that  therefore  no  licence  was  required  by  the 
appellant  for  the  sale  of  intoxicating  liquor. 

It  was  contended  on  behalf  of  the  respondent 
that  the  principal  objects  of  the  club  were  "  to 
afford  to  its  members  a  means  of  social  inter- 
course, mutual  helpfulness,  mental  and  moral 
improvement,  and  rational  recreation  ";  and  that 
if  a  member  not  being  on  the  premises  could  send 
any  person,  not  being  a  member,  to  such  a  club 
to  purchase  intoxicating  liquor,  the  objects  of 
such  club  would  be  entirely  defeated  and  the 
licensing  laws  evaded. 

The  justices  found  upon  the  above-stated  facts 
that  there  had  been  a  sale  to  a  non-member,  and 
convicted  the  appellant. 

The  question  of  law  arising  was  whether,  upon 
the  facts  stated,  the  appellant  committed  an 
offence  against  sect.  3  of  the  Licensing  Act  1872 
and  was  rightly  convicted. 

Hobson  for  the  appellant. — Under  the  circum- 
stances set  out  in  the  case,  there  was  no  sale  of 
intoxicating  liquors  by  the  appellant  contrary  to 
sect.  3  of  the  Licensing  Act  1872.  It  was  decided 
in  Qraffv.  Evans  (46  L.  T.  Rep.  347;  8  Q.  B. 
Div.  373)  that  a  member  of  a  bond  fide  club  was 
entitled  to  buy  intoxicating  liquors  at  his  club 
and  to  take  them  home  for  consumption.  It  can 
make  no  difference  that  the  sale  to  the  member 
takes  place  by  means  of  an  agent,  and  here  the 
wife  was  undoubtedly  the  bond  fide  agent  for 
her  husband.  In  Woodley  v.  Simmonds  (60  J.  P. 
150)  a  conviction  was  upheld  where  liquor  was 
fetched  from  the  club  for  the  husband  by  the 
wife,  but,  on  looking  at  the  report  of  that  case, 
it  is  clear  that  the  evidence  for  the  defence  was 
not  believed,  and  bona  fides  was  not  found.  The 
question  of  agency  where  bona  fides  exists  was 
not  discussed,  and  in  the  present  case  that  being 
found  to  exist  makes  it  quite  different  from  that 
one. 

Arthur  Powell  for  the  respondent. — There  is  no 
power  on  the  part  of  a  member  to  send  an  agent 
to  fetch  his  intoxicating  liquors,  even  assuming 
that  the  club  is  a  bond  fide  one ;  the  member 
must  act  personally,  and  cannot  act  by  deputy. 
He  referred  to 

Qraff  v.  Evans  (sup.) ; 
Woodley  v.  Simmonds  (sup.). 

Lord  Alvbbstone,  O.J.— With  great  reluc- 
tance we  have  come  to  the  conclusion  that  this 
appeal  must  be  successful,  but  I  think  that  this 
practice  of  delivering  liquors  to  be  consumed  by 
a  member  of  the  club  off  the  premises  is  one  that 
ought  to  be  discouraged  and  discountenanced. 
The  privileges  and  advantages  which  are  given  by 
these  clubs  should  be  kept  for  enjoyment  on  the 
club  premises.  But  here  all  we  have  to  decide  is 
a  question  of  law,  and  in  all  these  cases,  when 
considering  whether  or  not  the  club  is  a  bond  fide 
one,  it  is  very  important  to  find  out  whether  there 
is  a  practice  of  delivering  liquors  for  consumption 
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off  the  premises  to  non-members  as  well  as  to 
members.  It  is,  however,  found  here  that  the 
club  was  a  bond  fide  one ;  that  the  wife  went  for  her 
husband,  who  was  a  member  and  who  handed  h*»r 
the  ticket  which  he  had  signed ;  and  that  in  fact 
the  husband  had  the  bottle  of  stout.  It  is  agreed 
that  the  wife  was  the  agent  for  her  husband. 
Under  those  circumstances  it  is  impossible  for  us 
to  say  that  a  member  of  a  club  which  is  bonfi 
fide  may  not  by  his  lawful  agent  carry  out  a 
transaction  which  was  held  to  be  lawful  in  Graff 
v.  Evans  (46  L.  T.  Rep.  347 ;  8  Q.  B.  Div.  373). 
This  was  a  transfer  of  property  authorised  by  law 
— namely,  a  transfer  by  means  of  an  agent  The 
case  of  Woodley  v.  Simmonds  (60  J.  P.  150)  is  not 
against  this  view.  In  that  case  the  sale  was  not 
a  bond  fide  one.  I  think  this  appeal  must  be 
allowed. 

Darling,  J. — I  agree,  though  I  come  to  that 
conclusion  with  reluctance.  This  case  assumes 
that  the  wife  was  the  agent  of  her  husband,  and, 
that  being  so,  there  was  no  offence  committed. 

Channbll,  J. — I  agree  that  on  the  findings 
in  this  case  the  appellant  must  succeed.  If, 
however,  I  had  a  case  before  me  of  a  club  allow- 
ing liquor  to  be  taken  and  consumed  off  the 
premises,  that  would  go  very  far  to  induce  me  to 
hold  that  such  a  club  was  not  a  bond  fide  one. 

Appeal  allowed. 

Solicitors:  Harrison  and  Davies,  for  Hooper 
and  Byland,  Birmingham  ,-  Indermaur  and 
Brown,  for  A.  Turton,  Wolverhampton. 


Thursday,  Feb.  27, 1902. 

(Before  Lord  Alyerstone,  C.J.,  Darling  and 
Channbll,  JJ.) 

Jonbs  and  others  (apps.)  v.  Davibs  (resp.).  (a) 

Fishery—Lease  of  land  including  stream — No 
reservation  of  fishery  rights  to  landlord — Pass- 
ing of  fishery  rights  under  lease  to  tenant — 
Right  of  landlord  to  prosecute  for  taking  fish — 
Larceny  Act  1861  (24  &  25  Vict.  c.  96),  s.  24. 

By  a  lease  of  land,  whether  agricultural  or  other 
land,  through  which  a  river  flows,  the  right  of 
fishing  in  the  river,  unless  expressly  reserved  to 
the  lessor  in  the  lease,  passes  to  the  tenant,  and 
the  lessor  cannot  prosecute  persons  for  unlaw- 
fully taking  fish  in  the  river. 

Case  stated  by  justices  in  and  for  the  county  of 
Denbigh. 

•  At  a  petty  sessions  in  and  for  the  petty  sessional 
division  Uwchaled,  in  the  county  of  Denbigh,  on 
the  26th  Aug.  1901,  an  information  was  preferred 
by  Richard  Davies  (the  informant  and  present 
respondent)  against  Robert  Jones  and  four  other 
persons  (the  defendants  and  present  appellants), 
alleging  that  the  defendants  on  the  13th  July 
1901,  at  the  parish  of  Pentrevoelas,  in  the  county 
of  Denbigh,  between  the  beginning  of  the  last 
hour  before  sunrise  and  the  expiration  of  the  first 
hour  after  sunset,  unlawfully  and  wilfully  did 
take  fish  called  trout,  then  being  found  in  a 
certain  stream  of  water  there  wherein  Colonel 
Wynne  Finch  then  had  a  private  right  of  fishery, 
and  not  running  through  or  being  in  any  land 
adjoining  or  belonging  to  the  dwelling-house  of 

(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrieter-at-Law 


any  person  being  the  owner  of  the  water  or  having 
the  right  of  fishing  therein  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

The  justices,  after  hearing  the  evidence  and 
the  parties,  adjudged  that  each  of  the  defendants 
for  his  offence  should  pay  the  sum  of  5s.,  and  to 
the  informant  3s.  Id.  for  costs. 

The  following  facts  were  proved  by  the  inform- 
ant's evidence : 

That  the  informant  had  been  a  gamekeeper 
in  the  employ  of  Colonel  Wynne  Finch  for  over 
twenty-one  years,  and  that  dolonel  Finch  claimed 
a  right  of  fishery  in  the  river  Cadnant  which 
flows  through  a  certain  farm  called  Maesmerddyn, 
belonging  to  Colonel  Pinch,  and  in  th*  occupation 
of  one  David  Jones,  in  whose  employ  all  the 
defendants  were  on  the  date  in  question;  that 
the  defendants  (except  Hugh  Jones)  caught 
with  their  hands  certain  trout  in  the  river;  that 
the  defendant  Hugh  Jones  did  not  fish  at  all,  but 
took  part  by  carrying  fish  caught  and  the  coats 
of  the  other  defendants  ;  that  Colonel  Finch  had 
given  David  Jones,  the  tenant  of  the  farm, 
permission  to  fish  in  certain  waters  on  the  farm, 
but  not  those  by  which  the  defendants  were  seen. 

It  was  contended  on  behalf  of  the  defendants 
that  Colonel  Wynne  Finch  was  not  the  owner  of 
the  fishery  rights,  and  the  agreement  signed  by 
Colonel  Wynne  Finch's  agent  and  David  Jones, 
the  tenant  of  the  farm,  was  produced  and  admitted 
by  the  informant,  from  which  it  appeared  that 
the  game  rights  were  reserved  to  Colonel  Wynne 
Finch,  but  no  mention  was  made  of  the  fishery 
rights,  and  it  was  submitted  on  behalf  of  the 
defendants  that  the  informant's  statement  of 
opinion  that  the  fishery  right  belonged  to  the 
landlord  was  no  evidence  of  the  fact. 

The  defendant's  solicitor,  after  the  close  of  the 
case  for  the  prosecution,  having  addressed  the 
court,  desired  to  call  Hugh  Jones,  one  of  the 
defendants,  but  on  the  advice  of  their  clerk  the 
justices  declined  to  hear  him,  the  five  defendants 
having  been  summoned  jointly,  and  no  appli- 
cation having  been  made  to  the  court  at  the 
commencement  of  the  hearing. 

The  defendant's  solicitor  stated  he  was  the 
only  witness  he  proposed  to  call,  although  he  had 
subpoenaed  David  Jones,  the  tenant  of  the  Lrm 
whose  agreement  of  tenancy  had  been  admitted 
by  the  informant  on  behalf  of  the  prosecution. 
The  landlord's  agreement  of  tenancy  was  proved 
by  the  defendants'  solicitor  in  cross-examination 
of  the  informant. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  of  the  case  above  stated 
the  decision  of  the  justices  was  erroneous  in  point 
of  law. 

Sect  24  of  the  Larceny  Act  1861  (24  &  25  Vict 
o.  96),  provides : 

Whosoever  shall  unlawfully  and  wilfully  take  or 
destroy  any  fish  in  any  water  which  shall  run  through 
or  be  in  any  land  adjoining  or  belonging  to  the  dwelling- 
house  of  any  person  being  the  owner  of  snob,  water,  or 
having  a  right  of  fishery  therein,  shall  he  guilty  of  ft 
misdemeanour;  and  whosoever  shall  unlawfully  sod 
wilfully  take  or  destroy,  or  attempt  to  take  or  destroy, 
any  fish  in  any  water  not  being  snoh  as  hereinbefore 
mentioned,  but  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fishery,  thall  on 
oonviotion  thereof  before  a  justice  of  the  peace,  forfeit 
and  pay,  over  and  above  the  value  of  the  fish  taken  or 
destroyed  (if  any),  suoh  sum  of  money,  not  exceeding  fife 
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pounds,  m  to  the  justioes  shall  seem  meet ;  Provided  that 
nothing  hereinbefore  oontained  shall  extend  to  any  person 
angling  between  the  beginning  of  the  last  hour  before 
snnrue  and  the  expiration  of  the  first  hour  after  sunset ; 
bat  whosoever  shall  by  angling  between  the  beginning  of 
the  last  hoar  before  sunrise  and  the  expiration  of  the  first 
hoar  after  sunset  unlawfully  and  wilfully  take  or  destroy, 
soy  fish  in  any  suoh  water  as  first-mentioned,  shall,  on 
ooDviotion  before  a  justice  of  the  peaoe,  forfeit  and  pay 
any  ram  not  exceeding  five  pounds,  and  if  in  any  suoh 
water  as  last-mentioned,  he  shall,  on  the  like  conviction, 
forfeit  and  pay  any  sum  not  exceeding  two  pounds  as  to 
the  justice  shall  seem  meet. 

B.  M.  Montgomery  for  the  appellants. — The 
conviction,  which  was  under  sect.  24  of  the 
Larceny  Act  1861,  was  wrong  npon  four  grounds. 
First*  there  was  no  evidence  of  the  private  right 
of  fishery  in  Colonel  Finch  as  laid  in  the  infor- 
mation ;  on  the  contrary,  the  evidence  showed 
that  the  right  of  fishery  was  in  the  tenant  of  the 
farm,  in  whose  employment  all  the  appellants 
were,  and  not  in  the  landlord.  Secondly,  there 
was  no  evidence  of  mens  rea  on  the  part  of  the 
appellants,  and  no  evidence  that  the  appellants  in 
taking  the  fish  had  any  intention  of  doing  any 
wrong.  Thirdly,  the  facts  as  proved  disclosed  a 
bond  fide  claim  of  right,  which  ousted  the  juris- 
diction of  the  magistrates;  and  fourthly,  the 
evidence  of  one  of  tbe  appellants  was  improperly 
rejected.  The  fishing  rights  passed  to  the  tenant 
under  the  lease.  The  law  is  thus  stated  in 
Paterson's  Fishery  Laws,  p.  67  :  "  In  the  ordinary 
case  of  a  lease  of  lands  including  waters  or 
streams,  the  right  of  fishery  is  necessarily  implied 
as  part  of  the  general  right  to  the  soil  and  water, 
unless  the  lessor  specially  reserve  it.  If,  there- 
fore, there  is  no  special  reservation  of  the  right 
of  fishery,  the  tenant  and  not  the  landlord  will  be 
the  party  entitled  to  the  fishery.  Properiy  speak- 
ing, the  right  cannot  be  reserved  by  the  lease ; 
but,  what  is  practically  the  same  thing,  the 
reservation  is  construed  as  a  re- grant  by  the 
tenant  to  the  landlord."  That  correctly  states 
the  law  on  the  subject,  and  is  borne  out  by  the 
case  which  is  there  cited  as  an  authority  for  it, 
the  case  of  Ewart  v.  Graham  (33  L.  T.  Rep.  O.  S. 
349 ;  7  H.  L.  Oas.  331).  Halse  v.  Alder  (38  J.  P. 
407),  also  shows  that  the  right  of  fishery  is  in  the 
tenant  under  the  lease,  and  it  also  shows  that  as 
there  was  no  evidence  of  any  mens  rea  on  the 
part  of  the  appellants,  the  conviction  under 
sect.  24  of  the  Larceny  Act  was  wrong. 

EUis  Griffith  for  the  respondent. — The  real 
point  is  whether  in  the  case  of  an  agricultural 
tenancy,  where  there  are  no  words  of  any  kind  in 
the  lease  as  to  the  fishing,  the  right  to  fish 
remains  in  the  landlord,  or  passes  to  the  tenant 
under  the  lease.  Upon  this  point  there  is  no 
direct  authority,  [Lord  Alvebstone,  C.J.— 
How  could  the  landlord  go  on  to  tbe  lands  and 
fish,  unless  the  right  was  given  to  him  or  reserved 
to  him  by  the  lease  P]  He  could  do  so  in  the 
same  way  as  he  could  go  on  to  the  land  to  dig 
for  minerals.  Although  I  can  find  no  authority 
to  show  that  tbe  passage  cited  from  Paterson's 
Fishery  Laws  is  not  good  law,  yet  there  is  no 
authority  to  show  that  it  is  good  law.  The  fishery 
rights  are  still  in  the  landlord ;  and  there  is  no 
case  which  goes  so  far  as  to  say  that  where  a  lease 
of  land  for  agricultural  purposes  says  nothing 
about  the  right  of  fishing  such  ripht  passes  to  the 
tenant.    The  text-books  are  against  this  conten- 


tion, but  there  is  no  authority  to  support  the 
statements  in  the  text-books.  The  right  view  to 
take  of  this  tenancy  is  that  the  tenancy  was  for 
agricultural  purposes,  and  that  the  tenant  had  no 
rights  over  this  stream  except  for  agricultural 
purposes,  and  therefore  no  fishing  rights.  A 
guilty  intention  is  not  necessary  to  constitute  an 
offence  under  this  section,  and  the  fact  that  the 
appellants  acted  under  the  bond  fide  belief  that 
they  had  a  right  to  take  the  fish  is  no  defence : 

Hudson  v.  Macrea,  9  L.  T.  Rep.  678 ;  4  B.  &  S.  585. 
He  referred  to 

Moore  v.  Earl  of  Plymouth,  7  Taunt.  614 ; 

Halse  v.  Alder  (ubi  tup.) 

Lord  Alvebstone,  C.J. — The  appellants  in 
this  case  were  convicted  under  sect.  24  of  the 
Larceny  Act  1861,  of  unlawfully  and  wilfully 
taking  fish  in  a  certain  stream,  which  fish  were 
alleged  to  be  in  a  fishery  belonging  to  Col. 
Wynne  Finch.  There  was  no  evidence  of  any 
previous  grant  or  of  any  reservation  of  this 
fishery.  1  think  the  law  on  the  point  is  correctly 
stated  in  Paterson's  Fishery  Laws  in  the  passage 
that  has  been  read — namely,  that  the  right  of 
fishery  goes  to  the  tenant  under  the  lease,  and  for 
the  very  good  reason  given<  by  Paterson  that  the 
lessor  could  not,  without  express  power  being 
reserved,  come  on  the  lands  or  to  the  banks  of  the 
stream  to  exercise  the  rights  of  fishing.  That 
being  so,  it  seems  to  me  that  there  is  an  end  of 
the  case,  and  I  think  it  right  to  say  that  these 
men  seem  to  have  been  fishing  with  the  leave  and 
licence  of  the  tenant.  It  is,  however,  enough  to 
say  that  there  was  no  evidence  of  any  unlawful 
taking  of  the  fish  on  which  to  convict  tbe 
appellants.  *  This  conviction  must  therefore  be 
quashed. ' 

Dabling,  J. — The  evidence  in  this  case  showed 
that  the  right  of  fishing  was  in  the  tenant  of  the 
farm.  There  was  no  evidence  to  show  that  it  was 
in  Colonel  Wynne  Finch,  and  therefore  on  that 
ground  the  summons  must  have  failed.  The 
evidence  also  went  to  show  that  the  appellants 
thought  that  they  were  not  doing  any  wrong. 
The  presumption  was  that  they  were  not  doing 
anything  unlawful,  and  there  was  no  evidence  to 
rebut  that  presumption. 

Channell,  J. — I  also  think  that  the  right  of 
fishing  in  this  stream  was  in  the  tenant  of  the 
farm ;  but,  supposing  there  is  a  doubt  about  that, 
it  clearly  was  not  in  the  landlord.  By  an  ordi- 
nary lease  of  land  the  soil  and  banks  of  a  river 
clearly  pass  to  the  tenant*  and  that  prevents  the 
landlord  going  there  for  the  purpose  of  fishing 
unless  there  were  a  reservation  in  the  lease  per- 
mitting him  to  go  there,  and  therefore  that  pre- 
vents the  landlord  from  taking  the  fish.  The  right 
to  take  the  fish  depends  entirely  on  the  possession 
of  the  soil,  and  therefore  it  is  quite  clear  that  it  is 
not  the  fishery  of  the  landlord,  because  he  has  no 
right  to  go  there  at  all  unless  he  reserves  it. 

Appeal  allowed.    Conviction  quashed. 

Solicitors  for  the  appellants,  Lloyd-George, 
Roberts,  and  Co.,  for  Lloyd-  George  and  George, 
Criccieth. 

Solicitors  for  the  respondent,  Paterson,  Snow, 
Bloxham,  and  Kinder,  for  James  and  Humphreys, 
Llanrwst. 
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Friday,  Feb.  28, 1902. 
(Before  Lord  Alverstonb,  C.J.,  Darling  and 
Channell,  JJ.) 
Parker  (app.)  v.  Mayor,  Aldermen,  and 
Burgesses  of  Bournemouth,  (a) 
Bye-laws — Power  to  make  bye-laws  for  regulating 
sale  of  articles  on  beach— Bye-law  forbidding 
sale  except  under  agreement — Validity — Local 
Government  Board's  Provisional  Orders  Confir- 
mation   (No.    10)    Act    1890  (53    &    54    Vict 
c.  clxxix.),  s.  1,  and  schedule. 

Under  statutory  powers  enabling  a  corporation  to 
make  bye-laws  for  regulating  the  selling  or 
hawking  of  any  article  on  their  beach  and  fore- 
shore, the  corporation  made  a  bye-law  that : 
"  A  person  shall  not  on  the  said  beach  or  fore- 
shore sell  or  hawk  or  offer  or  expose  for  sale 
any  article,  commodity,  or  thing,  except  in  pur- 
suance of  an  agreement  with  the  corporation,  and 
in  such  part  or  parts  of  the  beach  and  foreshore 
as  the  corporation  shall  by  notice  affixed  or  set 
up  thereon  from  time  to  time  appoint  for  the 
purpose." 

Held,  that  the  bye-law  was  unreasonable  and  bad 
on  the  ground  that  it  gave  the  corporation  power 
to  make  any  agreement  they  chose  without 
reference  to  the  question  of  the  reasonableness 
or  unreasonableness  of  such  agreement,  and 
that  it  reserved  to  them  a  right  to  refuse  to  give 
a  licence  to  any  particular  person. 

Case  stated  by  justices  of  the  peace  for  the 
county  borough  of  Bournemouth  in  the  county  of 
Southampton. 

At  a  petty  sessions  held  at  Bournemouth  on 
the  6th  Sept.  1901,  an  information  was  preferred 
by  the  mayor,  aldermen,  and  burgesses  or  Bourne- 
mouth (the  respondents)  againt  Henry  Parker  of 
Poole  in  the  county  of  Dorset,  hawker  (the  appel- 
lant) charging  the  appellant  "  tbat  he,  on  the  5th 
Aug.  1901  within  the  borough  of  Bournemcuth, 
did  unlawfully  sell,  hawk,  offer,  and  expose  for 
sale  upon  the  beach  and  foreshore  then  in  the 
possesion  and  occupation  of  the  corporation  of  the 
said  borough  certain  articles  and  things — to  wit, 
cockles  and  winkles — otherwise  than  in  pursuance 
of  an  agreement  with  the  said  corporation." 

This  information  was  heard  and  determined  by 
the  justices,  and  upon  such  hearing  they  convicted 
the  appellant. 

The  information  was  laid  under  No.  3  of  the 
Bye-laws  made  by  the  corporation  of  Bourne- 
mouth "for  the  regulation  of  the  beach  and 
foreshore  under  the  powers  given  by  the  Local 
Government  Board's  Provisional  Orders  Con- 
firmation (No.  10)  Act  1890  (53  &  54  Vict, 
c.  clxxix.),"  which  in  the  schedule  provided  with 
regard  to  Bournemouth : 

The  commissioners  may  from  time  to  time  make 
bye- law  s  for  all  or  any  of  the  following  purposes  (that 
is  to  say) :  For  regulating  the  erection  or  placing  on 
the  beach  and  foreshore  within  the  district  for  the  time 
being  in  their  possession  or  ooonpation  of  any  booth, 
tent,  shed,  stand,  stall,  show,  exhibition,  swiog,  round- 
about, or  other  similar  erection  .  .  .  and  generally 
for  regulating  the  user  of  the  said  beach  and  foreshore 
or  any  part  thereof.  For  regulating  the  selling  and 
hawking  of  any  article,  commodity,  or  thing  on  the  said 
beach  and  foreshore.  For  the  preservation  of  order  and 
good  conduct  among  persons  frequenting  the  said  beaoh 

and  foreshore. 

(a)  Reported  by  W.  W.  Obr,  Esq.,  fiarriater-at-Law. 


Bye-law  No.  3  was  "  for  regulating  the  selling 
and  hawking  of  any  article,  commodity,  or  thing 
on  the  said  beach  and  foreshore,"  and  provided : 

A  person  shall  not  on  the  said  beaoh  or  foreshore  sell 
or  hawk,  or  offer,  or  expose  for  sale  any  article,  com- 
modity, or  thing  except  in  pursuance  of  an  agreement 
with  the  corporation,  and  in  suoh  part  or  parts  of  the 
beaoh  and  foreshore  as  the  corporation  shall  by  notice 
affixed  or  set  up  thereon  from  time  to  time  appoint  for 
the  purpose. 

For  the  respondents  the  beach  keeper  in  the 
employment  of  the  respondents  and  a  police 
constable  gave  evidence. 

The  beach  keeper  stated  that  he  was  in  the 
employment  of  the  corporation,  and  that  his  duty 
was  to  take  charge  of  the  beach  near  the  pier; 
that  on  Monday  the  5th  Aug.  last  (being  a  bank 
holiday)  he  had  a  portion  of  the  beach  allotted 
for  stalls  about  300  yards  west  of  the  pier ;  that 
about  noon,  after  regulating  the  stalls,  he  saw 
the  appellant  near  the  refreshment  rooms  on  the 
beach  east  of  the  pier,  and  that  he  had  a  barrow 
on  which  were  cockles  and  winkles  ;  that  he  asked 
the  appellant  to  remove  his  barrow  to  the  proper 
place  along  the  shore  where  the  other  stalls  were ; 
that  the  appellant  said  he  would  remain  where 
he  was,  and  that  he  would  give  his  name  and 
address,  and  that  the  beach  keeper  could  summon 
him ;  that  he  (the  beach  keeper)  saw  him  in  the 
evening  with  his  barrow  in  the  same  position  as 
the  morning,  and  that  he  saw  him  selling  cockles 
there.  He  further  stated  that  there  was  a 
place  set  apart  for  stalls ;  that  no  notice  was  put 
up,  but  he  thought  they  all  knew  it ;  that  several 
persons  close  to  where  the  appellant  was  standing 
had  corporation  licences  ;  and  that  he  should  not 
have  objected  if  the  appellant  had  had  a  licence ; 
that  a  difference  was  made  on  bank  holiday,  and 
freer  access  was  allowed  on  other  days,  and  that 
no  one  was  allowed  to  stand  between  the  refresh- 
ment rooms  and  the  pier  where  the  appellant 
was.    The  constable  gave  similar  evidence. 

The  appellant  stated  that  he  was  a  fish  hawker, 
and  that  he  had  carried  on  the  same  business  for 
some  four  or  five  times  each  year  for  twenty  yean 
on  the  same  spot  on  the  beach  as  he  did  on  the 
day  in  question,  and  that  he  was  selling  winkles 
and  cockles  on  that  day,  and  that  he  had  applied 
for  a  licence  to  the  Bournemouth  Corporation,  but 
was  refused. 

Another  witness  stated  that  he  had  for  twenty- 
five  years  sold  on  the  same  spot  where  the  appel- 
lant was  charged  with  selling  on,  and  that  he  had 
never  applied  for  a  licence. 

It  was  contended  for  the  appellant  (1)  that  the 
bye-law  was  bad  as  being  beyond  the  powers  con- 
ferred upon  the  respondents  and  was  unreason- 
able, and  that  the  bye-law,  if  good,  could  not  be 
enforced  unless  and  until  some  part  or  parts  of 
the  beach  and  foreshore  had  been  apportioned  by 
the  respondents  for  the  purpose  of  persons  selling 
or  hawking,  or  offering  or  exposing  for  sale  any 
article,  commodity,  or  thing,  and  notice  thereof 
had  been  affixed  or  set  up  on  the  beach  and  fore- 
shore, as  provided  by  the  bye-law;  (2)  that  the 
information  did  not  disclose  any  offence ;  (3)  that 
there  being  no  evidence  that  any  part  of  the  beach 
or  foreshore  had  in  fact  been  set  aside  by  the 
respondents,  or  that  notice  of  such  setting  aside 
had  been  affixed  and  set  up,  the  appellant  could 
not  be  convicted  under  the  bye-law ;  and  (4)  that 
the  appellant  had  in  good  faith  claimed  a  right  to 
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do  the  act  complained  of,  and  that  therefore,  the 
justices  had  no  jurisdiction. 

The  justices  overruled  the  appellant's  con- 
tentions, and  held  that  the  bye-law  was  reason- 
able and  valid ;  that  the  offence  was  sufficiently 
set  out  in  the  information,  which  disclosed  an 
offence — namely,  a  breach  of  the  third  bye-law ; 
that  the  appellant  did,  as  alleged  in  the  informa- 
tion, sell,  hawk,  offer,  and  expose  for  sale  upon 
the  beach  and  foreshore  certaian  articles  and 
things  otherwise  than  in  pursuance  of  an)  agree- 
ment with  the  corporation,  and  that  the  claim  of 
|  right  set  up  by  the  appellant  was  unreasonable, 
and  such  as  could  not  exist  in  law. 

They  therefore  convicted  the  appellant  and 
imposed  a  fine  of  2*.  64.  and  14s.  costs,  and  in 
default  of  distress  fourteen  days  imprisonment. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  came  to  a  correct  deter- 
|       mutation  and  decision  in  point  of  law. 

8.  H.  Emanuel  for  the  appellant. — The  point  is 
as  to  the  right  to  sell  and  hawk  articles  on  the 
beach,  and  raises  the  question  as  to  the  validity 
of  bye-law  No.  3,  which  was  made  under  sect.  1  of 
the  provisional  order  1890.  The  bye- law  is 
invalid,  as  it  gives  the  corporation  power  to  make 
any  agreement  they  please  —  reasonable  or 
unreasonable.  The  bye-law  was  made  under  a 
power  for  regulating  the  sale  on  the  beach,  and 
not  for  prohibiting  it  altogether,  and  until  the 
corporation  have  put  up  a  notice  they  cannot 
prevent  the  appellant  from  selling  on  any  part  of 
the  beach.  If  the  view  of  the  corporation  were 
correct  the  bye-law  would  be  one  for  prohibiting 
the  sale  altogether,  and  not  merely  for  regulating 
it.  The  corporation  never  set  up  any  notice  at 
all,  and  never  set  apart  any  part  of  the  foreshore 
as  mentioned  in  the  bye-law,  so  that  the  appel- 
lant was  summoned  for  that  which  is  not  an 
offence  under  the  bye-law,  unless  and  until  there 
has  been  a  place  set  apart  by  notice.  The  bye- 
law  is  ultra  vires  and  bad,  and  the  conviction 
under  it  ought  to  be  quashed. 

ClaveU  Salter  for  the  respondents. — A  very 
similar  bye-law  was  considered  in  Gray  v. 
Silvester  (61  J.  P.  724),  and  was*  held  to  be  valid. 
[Lord  Alverstonb,  C.J. — That  is  a  very  different 
ease.  There  seems  to  be  nothing  there  as  to  the 
making  of  an  agreement.]  The  provision  requir- 
ing an  agreement  is  nothing  more  than  a  provi- 
sion for  the  regulation  of  the  sale.  The  corpora- 
tion had  power  under  the  provisional  order  to 
regulate  the  selling  of  any  articie  on  the  beach, 
and  under  that  power  they  would  be  entitled  to 
make  a  bye-law  regulating  not  only  the  places 
where  the  selling  might  be  carried  on,  but  also 
the  persons  who  might  be  allowed  to  sell,  so  that 
the  requiring  an  agreement  from  such  persons 
would  be  in  accordance  with  the  powers  conferred 
upon  the  corporation.  [Chan  n  ell,  J. — The  bve- 
law  does  not  merely  regulate  the  sale ;  it  says  that 
a  person  who  has  not  made  an  agreement  with 
the  corporation  shall  not  sell.  It  does  not  say 
what  the  agreement  is ;  if  the  agreement  were  set 
out  in  the  bye-law,  and  were  unreasonable  then 
the  bye-law  would  be  invalid,  and  it  would  seem 
to  be  equally  so  if  it  required  an  agreement,  and 
left  it  to  the  corporation  to  say  what  the  agree- 
ment should  be.  J  It  muBt  be  assumed  that  any 
agreement  required  by  the  corporation,  who  are 
owners  of  the  beach,  would  be  reasonable,  and  i 
Mack  Cab.— Vol.  XX. 


therefore  the  bye-law  is  not  rendered  invalid  by 
that  provision  requiring  an  agreement. 

Lord  Alvbrstonb,  O.J. — We  are  clearly  of 
opinion  that  this  conviction  cannot  be  supported. 
The  appellant  was  summoned  because  he  sold 
cockles  on  the  beach  without  having  an  agree- 
ment with  the  corporation.  I  express  no  opinion 
as  to  the  last  point  raised  by  counsel  for  the 
appellant,  whether,  before  any  person  could  be 
summoned  under  the  bye-law,  a  part  of  the  beach 
or  foreshore  must  be  marked  out  by  the  corpora- 
tion by  a  notice  affixed  thereon.  The  appellant 
was  not  summoned  under  that  part  of  the  bye- 
law  ;  he  was  summoned  for  selling  otherwise  than 
in  pursuance  of  an  agreement  with  the  corpora- 
tion. I  think  that  the  bye-law  under  which  the 
appellant  was  summoned  is  bad  for  the  reason 
that  it  withdraws  altogether  from  those  who  may 
have  to  interpret  it  and  consider  its  validity  any 
question  as  to  whether  the  agreement  referred  to 
in  it  is  a  reasonable  agreement  or  not.  It  puts  it 
in  the  power  of  the  corporation  to  make  any 
agreement  they  like;  and  the  question  which  we 
have  to  consider  is  whether  a  bye-law  which 
reserves  to  the  corporation  the  right  to  refuse 
any  particular  person  is  on  the  face  of  it  a  good 
bye-law.  I  think  it  is  not.  The  corporation  can, 
of  course,  deal  with  the  matter  by  altering  the 
bye-law.  I  think  that  this  bye-law  was  not 
warranted  by  the  Provisional  Order,  and  that 
this  conviction  ought  therefore  to  be  quashed. 

Darling,  J. — I  am  of  the  same  opinion. 

Channbll,  J. — I  am  of  the  same  opinion. 

Appeal  allowed.     Conviction  quashed. 

Solicitors  for  the  appellant,  Speechly,  Mumford, 
Rodgers,  and  Craig,  tor  Lamport  and  Bassitt, 
Southampton. 

Solicitors  for  the  rspondents,  Lovell,  Son,  and 
Pitfield,  for  /.  and  W.  H.  Druitt,  Bournemouth. 


Feb.  28  and  March  3, 1902. 

(Before  Lord  Alyerstonb,  C.J.,  Darling  and 
Channbll,  JJ.) 

London  and  India  Docks  Company  (apps.)  vl 
Mayor,  Aldermbn,  and  Councillors  of 
thb  Borough  of  Woolwich  (resps.)  (a) 

Eating — Metropolis — Woolwich — Partial  exemp- 
tion of  land  covered  with  water — Continuation 
of  exemption  under  London  Government  Act  1899 
— Land  covered  with  water  not  separately 
assessed  in  valuation  list—Appeal  to  quarter 
sessions  against  rate — Right  to  appeal  without 
objecting  before  assessment  committee  to  valua- 
tion list — London  Government  Act  1899  (62  & 
63  Vict  c.  14),  ss.  10, 19— Poor  Belief  Act  1743 
(17  Geo.  2,  c.  38),  s.  4. 

Prior  to  the  London  Government  Act  1899  the 
district  of  Woolwich  was  subject  as  to  rating  to 
the  Public  Health  Act  1875,  and  general  district 
rates  therein  were  made  under  sect.  211  of  that 
Act,  under  which  the  occwoiers  of  land  covered 
with  water  were  assessea  to  general  district 
rates  at  one-fourth  only  of  the  net  annual  value 
of  such  lands.  The  London  Government  Act 
1899,  in  sect.  19,  sub  sect.  1,  provided  that  a 
scheme    under    the     Act    should  provide    for 

(a)  Reported  by  W.  W.  OM,  Esq.,  Bftrrister-*t-Law. 
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placing  Woolwich  under  the  general  law 
applying  to  metropolitan  boroughs,  and  for 
the  repeal  of  the  application  thereto  of  the 
Public  Health  Acts ;  and  in  sect  10,  sub  sect.  1, 
that  a  scheme  under  the  Act  should  make  provi- 
sion for  protecting  the  interests  of  owners  and 
occupiers  of  any  hereditament  exempt  from  any 
rate,  or  liable  to  be  assessed  thereto  at  a  less 
amount  than  other  hereditaments ;  and  a  scheme 
was  made  and  confirmed  accordingly.  The 
owners  and  occupiers  of  certain  lands  in  Wool- 
wich, pari  of  which  was  land  covered  with  water, 
and  was,  as  such,  prior  to  the  Act  of  1899, 
assessed  at  one-fourth  of  its  net  annual  va  lue  only, 
were  in  1900  assessed  in  one  assessment  for  the 
whole  hereditament,  and  in  1901  were  rated  to 
the  full  amount  of  the  rate.  They  appealed  to 
quarter  sessions  against  the  rate  without  having 
made  any  objection  before  the  assessment  com- 
mittee against  the  valuation  list  as  to  the 
description  of  the  hereditaments  appearing 
therein,  and  without  having  ashed  for  a  division 
of  the  property,  so  as  to  show  the  part  which  was 
exempt. 

Held,  that  the  partial  exemption  of  land  covered 
with  water  was  preserved  in  Woolwich,  so  far  as 
existing  hereditaments  were  concerned,  and  that 
the  occupiers  of  such  lands  were  assessable  only 
at  one-fourth  the  net  annual  value  of  the 
lands. 

Held,  also,  that  the  occupiers  were  entitled  to 
appeal  to  quarter  sessions  against  the  rate 
without  having  first  objected  before  the  assess- 
ment committee  against  the  valuation  list  that 
the  hereditaments  ought  to  have  been  divided. 

Oasb  stated  by  the  Quarter  Sessions  for  the 
Oounty  of  London  under  sect.  11  of  the  Quarter 
Sessions  Act  1849  (12  &  13  Yict.  c.  45). 

The  appellants  on  the  23rd  May  1901  gave 
notice  of  appeal  to  the  next  General  or  Quarter 
Sessions  for  the  County  of  London  against  a 
general  rate  made  by  the  respondents  for  the 
metropolitan  borough  of  Woolwich,  and  allowed 
by  the  justices  on  the  1st  May  1901,  and  after- 
wards by  consent  of  the  parties  and  by  order  of 
Channel!,  J.,  the  following  special  case  was  stated 
for  the  opinion  of  the  King's  Bench  Division,  the 
parties  agreeing  that  a  judgment  in  conformity 
with  the  decision  of  the  King's  Bench  Division 
should  be  entered  on  motion  by  either  party  at 
the  flexions  next  or  next  but  one  after  such 
decision. 

The  appellants  were  the  owners  and  occupiers 
of  certain  hereditaments  in  the  metropolitan 
borough  of  Woolwich,  and  in  a  general  rate  for 
the  borough  made  by  the  respondents  under  the 
London  Government  Act  1899  on  the  21st  March 
1901,  and  allowed  by  the  justices  on  the  1st  May 
1901,  the  appellants  were  rated  as  the  occupiers 
of  the  hereditaments  under  two  entries  in  the 
rate.  In  these  entries  the  appellants  were  entered 
as  the  owners  and  occupiers  of  the  hereditaments. 
The  description  of  the  property  rated  was  in  the 
first  entry:  "Royal  Albert  Dock  (part  of)  with 
tidal  basin,  quays,  buildings,  and  machinery," 
and  in  the  second  entry:  "Old  and  New  Dock 
entrances,  Galleons  Breach,  and  appurtenances." 
The  rateable  value  in  the  first  entry  was  15.000Z. 
and  the  amount  of  the  rate  at  3s.  6d.  in  the  pound 
was  2625Z. ;  and  in  the  second  entry  the  rateable 
value  was  5000Z.  and  the  rate  875Z.    The  property 


was  stated  to  be  in  North  Woolwich.  The  appel- 
lants were  rated  in  respect  of  the  hereditaments 
upon  the  full  net  annual  value  thereof,  to  the  foil 
amount  of  the  rate. 

The  hereditaments  included  in  and  intended  to 
be  rated  under  each  of  the  two  entries  appearing 
in  the  rate  consisted  in  part  of  land  covered  with 
water,  and  under  and  by  virtue  of  the  Acts  herein- 
after referred  to,  before  the  1st  April  1901,  the 
appellants  were  liable  to  be  assessed  and  were  in 
tact  assessed  to  general  district  rates  for  the 
parish  of  Woolwich  made  under  the  Public  Health 
Act  1875  as  the  occupiers  of  such  land  covered 
with  water  upon  one-fourth  part  only  of  the  net 
annual  value  thereof,  in  pursuance  of  sect.  211  of 
that  Act. 

The  appellants  in  Oct.  1900,  being  aggrieved  by 
the  unfairness  or  incorrectness  of  the  valuations 
of  the  hereditaments  in  the  valuation  list  for  the 
parish  of  Woolwich  made  on  the  22nd  June  1900, 
duly  gave  notice  of  their  objections  to  the  same 
to  the  overseers  of  the  parish  of  Woolwich  and  to 
the  assessment  committee  of  the  Woolwich  Union, 
and  specified  the  corrections  which  they  desired 
to  be  made,  and  the  committee  on  the  26th  Oct 
1900  heard  and  decided  such  objections  on  the 
basis  of  an  alteration  in  the  amounts  of  the  assess- 
ments. No  objection  was  made  by  the  appellants 
to  the  description  of  the  hereditaments  in  the 
valuation  list.  The  notice  of  objection  to  the  valua- 
tion list  was  on  the  grounds  that  the  appellants 
were  in  the  valuation  list  over  assessed  in  respect 
of  the  gross  value  and  the  rateable  value  of  the 
dock  and  premises,  and  (2)  that  sufficient  deduc- 
tion had  not  been  made  in  the  list  from  the  gross 
value  to  arrive  at  the  rateable  value. 

By  the  Public  Health  Supplemental  Act  1852 
(No.  2)  (15  &  16  Yict.  o.  69),  s.  8,  the  Public  Health 
Act  1848  (11  &  12  Yict.  c.  63)  was  made  applicable 
to  Woolwich. 

By  the  Metropolis  Management  Act  1855 
(18  &  19  Yict.  c.  120)  Woolwich  was  included  in 
the  metropolis  as  one  of  the  parishes  mentioned 
in  sohed.  A  to  that  Act ;  but  by  sect.  238  the 
application  of  that  Act  to  Woolwich  was  limited, 
so  that  general  district  rates  continued  to  be 
made  in  Woolwich  under  the  Public  Health  Act 
1848,  and  not  under  sects.  158-169  (the  rating 
sections)  of  the  Metropolis  Management  Act 
1855. 

The  Public  Health  Act  1848  was  as  to  other 
places  repealed  by  sect.  343  of  the  Public  Health 
Act  1875  (38  &  39  Yict.  c.  55),  but  as  by  sect.  2  of 
the  last- mentioned  Act,  that  Act  did  not  extend 
to  the  metropolis  "  save  as  by  this  Act  is  expressly 
provided,"  it  followed  that  as  Woolwich  was 
within  the  metropolis  and  was  not  specially 
mentioned  in  the  repealing  sections,  the  repeal 
of  the  Public  Health  Act  1848  did  not  apply  to 
Woolwich.  Oonsequently  the  Public  Health  Act 
1848  continued  in  force  in  Woolwich  after  1875, 
and  was  expressly  declared  so  to  be  in  force  by 
the  Local  Government  Board's  Provisional  Orders 
Confirmation  (Amersham  Union.  &o)  Aot  1880 
(43  &  44  Yict.  c.  lix.),  s.  2. 

The  Public  Health  (London)  Aot  1891  (54  &  55 
Yict.  c.  76),  s.  102,  applied  to  Woolwich  cerUin 
provisions  of  the  Public  Health  Act  1875,. 
including  {inter  alia)  sects.  209-227  of  that  Act, 
which  relate  to  the  making  of  rates. 

The  effect  of  the  enactments  above  cited  was 
that  general  district  rates  were,   made  by  the 
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Local  Board  of  Health  in  Woolwich  from  1852  to 
1891  under  the  Public  Health  Act  1848,  and  after 
1891  under  the  Public  Health  Act  1875. 

By  sect  88  of  the  Public  Health  Act  1848, 
general  district  rates  are  to  be  made  and  levied 
upon  the  occupier 

Of  all  snoh  kinds  of  property  as  by  the  laws  in  force 
for  the  time  being  are  or  may  be  assessable  to  any  rate 
far  the  relief  of  the  poor,  and  shall  be  assessed  npon  the 
foil  net  annual  value  of  snoh  property.  .  .  .  Pro- 
Tided  also  that  the  occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands, 
market  gardens,  or  nursery  grounds,  and  the  occupier  of 
sny  land  oovered  with  water,  or  used  only  as  a  canal  or 
towing-path  for  the  same,  or  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament  for  public 
conveyance,  shall  be  assessed  in  respect  of  the  same  in 
the  proportion  of  one-fourth  part  only  of  snoh  net  annual 
value  thereof.     .    .     . 

The  material  words  of  the  section  set  out  in 
the  preceding  paragraph  are  repeated  verbatim 
in  sect  211  of  the  Public  Health  Act  1875,  under 
which  general  district  rates  under  that  Act  are 
made. 

Under  sects.  15  and  16  of  the  London  Govern- 
ment Act  1899  a  committee  of  the  Privy  Council 
may  make  orders  and  schemes  for  carrying  the 
Act  into  effect.  The  orders  and  schemes  herein- 
after mentioned  have  been  made  under  the  Act. 

By  sect.  19  of  the  London  Government  Act 
1899  it  was  enacted  as  follows : 

(1)  A  scheme  under  this  Act  shall  provide  for  placing 
Woolwich  under  the  general  law  applying  to  metro- 
politan boroughs,  and  for  the  repeal  of  the  application 
thereto  of  the  provisions  of  the  Public  Health  Acts  and 
other  enactments  not  applying  to  London,  and  for  the 
application  thereto  of  the  Metropolis  Management  Acts 
1855  to  1893,  and  other  enaotments  applying  to  London. 
(2)  Subject  to  the  provisions  of  any  snoh  scheme,  this 
Act  shall  applj  to  Woolwioh  in  like  manner  as  if  the 
Local  Board  of  Health  thereof  were  an  administrative 
vestry. 

By  sect.  4  of  the  London  Government  Act  1899 
the  powers  and  duties  of  the  vestry  were  trans- 
ferred to  the  borough  council,  and  by  sect.  10  (1) 
of  that  Act  it  is  provided  that "  A  scheme  under 
this  Act  shall  provide  for  all  the  expenses  of  a 
borough  council  being  paid  out  of  the  general 
rate,  and  for  the  discontinuance  of  a  separate 
sewers  rate  and  separate  lighting  rate,  but  shall 
make  provision  for  protecting  the  interests  of 
owners  and  occupiers  of  any  hereditament  which 
is  exempt  from  any  rate  or  liable  to  be  assessed 
thereto  at  a  less  amount  than  other  heredita- 
ments." 

By  the  London  (Woolwich)  Scheme  1900,  which 
was  confirmed  by  an  order  in  council  on  the 
'  7th  Aug.  1900,  it  was  provided  as  follows : 

I  (2).  This  scheme  shall  have  effect  subject  to  the 
provisions  of  any  future  scheme  made  under  the  Act, 
and  in  particular  to  the  provisions  of  any  such  scheme 
making  provision  for  the  protecting  the  interests  of 
owners  and  occupiers  of  any  hereditaments  which  are 
exempt  from  any  rate,  or  liable  to  be  assessed  thereto  at 
a  loss  amount  than  other  hereditaments. 

2.  Subject  to  the  provisions  of  this  scheme  the  general 
law  applying  to  metropolitan  boroughs  shall,  as  from  the 
day  on  which  the  first  borough  councillors  elected  under 
the  Act  come  into  office,  apply  within  the  parish  of 
Woolwioh  in  like  manner  as  it  applies  to  the  rest  of 
London,  and  accordingly  the  Public  Health  Acts  and  the 


other  enaotments  not  applying  to  London  shall,  as  from 
that  date,  and  so  far  as  they  apply  to  the  parish  of 
Woolwioh,  be  repealed,  and  the  Metropolis  Management 
Aots  1855  to  1893,  and  the  other  Acts  applying  to 
London,  so  far  as  they  do  not  before  that  date  apply  to 
the  parish  of  Woolwioh,  shall  apply  to  that  parish  in 
like  manner  as  they  apply  to  the  rest  of  London.  Pro- 
vided that  (a)  Nothing  in  this  section  shall  affect  the 
nature  of  any  rate  to  be  levied  in  the  parish  of  Wool- 
wioh between  the  said  day  and  the  31st  day  of  March 
1901,  and  in  the  meantime  sects.  207  and  209  to  227  of 
the  Public  Health  Act  1875  shall  continue  to  apply  to 
Woolwioh  as  if  the  council  of  the  metropolitan  borough 
of  Woolwioh  was  the  ooonoil  of  an  urban  district  outside 
London,  and  the  parish  of  Woolwioh  was  a  parish  in  that 
district. 

By  the  London  (Bating)  Scheme  1901,  which 
was  confirmed  by  an  order  in  council  on  the 
9th  March  1901,  it  was  provided  as  follows : 

2  (1).  In  levying  the  general  rate  after  the  first  day 
of  April,  one  thousand  nine  hundred  and  one,  effect 
shall  be  given  to  any  exemption  from  any  existing  rate 
(whether  that  exemption  is  given  by  way  of  reduced 
assessment  or  by  levying  a  differential  rate  in  the  pound 
or  in  any  other  manner)  by  means  of  the  deduction  from 
the  total  amount  of  the  general  rate  which  would 
otherwise  be  payable  in  respect  of  any  hereditament  to 
which  the  exemption  applies  of  a  proportionate  part 
(corresponding  to  the  exemption)  of  the  amount  pro- 
duced by  the  rate  in  the  pound  which  is  treated  as 
levied  for  the  purposes  in  respect  of  which  the  exemption 
exists  or  in  the  case  of  a  total  exemption  equal  to  the 
whole  amount  so  produced.  .  .  .  (2)  Where  in  any 
metropolitan  borough  the  owners  or  occupiers  of  any 
hereditaments  or  any  class  of  hereditaments  are  entitled 
to  any  exemption,  the  council  of  that  borough  shall 
apportion  the  total  rate  in  the  pound  amongst  the 
various  purposes  for  which  the  general  rate  is  levied, 
so  as  to  show  approximately  the  rate  in  the  pound 
required  for  any  purpose  or  any  number  of  purposes  in 
respect  of  which  there  is  such  an  exemption,  and  shall 
enter  the  rates  in  the  pound  so  apportioned  in  the 
heading  of  the  rate,  and  the  rates  in  the  pound  so 
apportioned  and  entered  shall  be  treated  as  levied 
for  the  purposes  in  respect  of  which  the  exemption 
exists. 

6.  For  the  purposes  of  this  scheme  the  expression 
"  existing  rate  "  means  any  rate  leviable  in  a  metropolitan 
borough  before  the  1st  day  of  April  1901. 

7  (1).  This  scheme  may  be  cited  as  the  London  (Bating) 
Scheme  1901  and  shall  have  effect  subject  to  the  pro- 
visions of  any  future  scheme  and  to  the  provisions  of  any 
soheme  dealing  with  any  particular  exemption  from  rates 
or  liability  to  be  assessed. 

The  appellants  contended:  (a)  That  the  com- 
bined effect  of  the  London  Government  Act  1899 
and  the  orders  and  schemes  made  thereunder 
was  that  the  partial  exemption  of  land  oovered 
with  water  from  the  general  district  rate  formerly 
levied  in  Woolwioh  was  preserved,  (6)  That  the 
general  rate  against  which  the  appellants  appealed 
should  be  apportioned  among  the  various  pur- 
poses for  which  the  general  rate  is  levied  so  as 
to  show  approximately  the  rate  in  the  pound 
required  for  any  purpose  or  any  number  of  pur- 
poses in  respect  of  which  the  partial  exemption  of 
land  covered  with  water  existed,  (c)  That  the 
appellants  in  respect  of  land  covered  with  water 
were  entitled  to  a  partial  exemption,  as  to  so 
much  of  the  general  rate  as  was  made  for  the 
purposes  for  which  the  general  district  rate  was 
made  before  the  commencement  of  the  operation 
of  the  London  Government  Act  1899  and  the 
orders  and  schemes,  and  that  a  proportionate  part 
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(corresponding  to  the  partial  exemption)  should 
be  deducted  from  the  total  amount  of  the  general 
rate  which  would  otherwise  be  payable  by  the 
appellants  in  respect  of  the  hereditaments,  or, 
alternatively,  that  the  rate  should  be  amended  by 
striking  out  the  entries  relating  to  the  heredita- 
ments or  that  the  rate  should  be  quashed. 

The  respondents  contended:  (I)  That  the  ap- 
pellants, having  objected  before  the  assessment 
committee  of  the  union  only  to  the  amounts  of 
the  assessments,  were  not  aggrieved  by  any 
decision  of  the  assessment  committee,  and  were 
not  therefore  entitled  to  appeal  to  the  Court  of 
Assessment  Sessions.  (2)  That  the  appellants 
were  liable  to  be  assessed  to  the  general  rate  in 
respect  of  the  land  covered  with  water  upon  the 
full  net  annual  value  thereof  for  the  following 
amongst  other  reasons — (a)  Because  sect.  211  of 
the  Public  Health  Act  1875,  under  which  such 
partial  exemption  was  claimed,  had  been  as  from 
the  1st  Nov.  1900  repealed  in  its  application  to 
the  parish  of  Woolwich  by  sect.  19  of  the  London 
Government  Act  1899  and  the  order  and  scheme 
made  thereunder  (sect.  2),  and  that  the  exemption 
was  not  preserved  by  the  Act  or  any  order  or 
scheme  made  under  and  by  virtue  thereof.  (6)  Be- 
cause the  provisions  of  the  London  (Woolwich) 
Scheme.  1900  provided  {inter  alia)  by  sect.  2  (a) 
that  sects.  207  and  209  to  227  of  the  Public  Health 
Act  1875  should  continue  to  apply  to  Woolwich 
to  the  31st  March  1901  only,  and  did  not  provide 
that  such  sections  should  continue  to  apply  to 
Woolwich  after  the  31st  March  1901.  (c)  Because 
the  intention  of  the  Legislature  as  expressed  in 
sect.  19  of  the  London  Government  Act  1899 
and  given  effect  to  by  the  orders  and  schemes, 
was  to  place  Woolwich  for  all -purposes  under 
the  general  law  applicable  to  the  metropolis,  to 
which  it  had  prior  to  the  passing  of  the  Act 
been  an  exception,  and  not  for  any  purpose  to  con- 
tinue the  application  thereto  of  the  Fublic  Health 
Act  1875. 

It  was  agreed  between  the  appellants  aud  re- 
spondents that  if  the  respondents'  contentions 
were  not  correct  the  proportionate  part  which 
ought  to  have  been  deducted  from  the  total 
amount  of  the  general  rate  which  would  other- 
wise be  payable  by  the  appellants  in  respect  of 
the  hereditaments  numbered  2869  in  the  rate 
should  be  4992.  19s.  10d.t  and  the  proportionate 
part  which  ought  to  have  been  deducted  in  respect 
of  the  hereditaments  numbered  2870  in  the  rate 
should  be  601  1 8s.  9d. 

The  questions  for  the  opinion  of  the  court  were 
(a)  whether  the  appellants  were  entitled  to  appeal, 
and,  if  so,  (b)  whether  the  appellants  were  liable 
to  be  assessed  to  the  general  rate  in  respect  of 
land  covered  with  water  upon  the  full  net  annual 
value  thereof,  or  were  entitled  to  such  partial 
exemption  as  aforesaid  from  the  general  rate.  If 
the  court  should  answer  either  of  the  questions 
in  favour  of  the  respondents,  then  the  court  might 
either  confirm  the  rate  or  make  such  other  order 
as  to  the  court  should  seem  fit.  If  the  court  should 
answer  both  the  questions  in  favour  of  the 
appellants,  then  either  the  rate  was  to  be  quashed 
or  was  to  be  amended  in  the  manner  contended 
for  by  the  appellants,  or  by  altering  the  amounts 
of  the  rate  in  the  last  column  thereof  so  as  to 
give  effect  to  the  agreement  as  to  figures  in  this 
case,  or  the  court  was  to  make  such  other  order 
as  to  the  court  should  seem  fit.  I 


The  Poor  Relief  Act  1743  (17  Geo.  2,  c.  38)  pro- 
vides: 

Seot.  4.  In  oaee  any  person  .  .  .  shall  find  him- 
self aggrieved  by  any  rate  or  assessment  made  for  the 
relief  of  the  poor,  or  shall  have  any  material  objection 
to  any  person  or  persons  being  pnt  on  or  left  oat  of  each 
rate  or  assessment,  or  to  the  sum  charged  on  any  person 
or  persons  therein,  ...  it  shall  and  may  be  lawful 
for  snoh  person  or  persons,  in  any  of  the  oases  aforesaid, 
giving  reasonable  notice  to  the  churchwardens  or  over- 
seers of  the  poor  ef  the  parish,  township,  or  place,  to 
appeal  to  the  next  general  or  quarter  sessions  of  the 
peace  for  the  county,  riding,  division,  corporation,  or 
franchise,  where  snoh  parish,  township,  or  place  lies; 
and  the  justices  of  the  peace  there  assembled  are  hereby 
authorised  and  required  to  receive  snoh  appeal,  and  to 
hear  and  finally  determine  the  same,  &c 

The  Valuation  (Metropolis)  Act  1869  (32  &  33 
Vict.  o.  67)  provides : 

Seot.  32.  Any  ratepayer,  .  .  .  who  may  feel 
aggrieved  by  any  deoiaion  of  the  assessment  committee, 
on  an  objection  made  before  them  to  which  he  was  a 
party,  or  by  any  deoiaion  of  special  sessions,  whether  he 
was  a  party  or  not,  may  appeal  against  snoh  decision  to 
the  assessment  sessions,  &o. 

Seot.  45.  The  valuation  list  for  the  time  being  in  force 
shall  be  deemed  to  have  been  duly  made  .  .  .  and 
shall  for  all  or  any  of  the  purposes  in  this  section  men- 
tioned be  conclusive  evidence  of  the  gross  value  and  of 
the  rateable  value  of  the  several  hereditaments  included 
therein,  end  of  the  fact  that  all  hereditaments  required 
to  be  inserted  therein  have  bean  so  inserted,  &c 

Ryde  {Balfour  Browne,  KG.  and  Boyle,  E.G. 
with  him)  for  the  appellants. — The  first  question 
is  whether  the  appellants  were  entitled  to  appeal 
to  the  quarter  sessions,  as  they  had  objected  to 
the  assessment  committee  only  as  to  the  amounts 
of  the  assessments  and  on  the  basis  of  an  altera- 
tion in  those  amounts,  and  had  not  applied  to  the 
committee  for  a  division  of  the  rateable  values,  so 
as  to  show  the  part  of  the  property  which  was 
exempt.    The  appellants  have  a  right  of  appeal  to 
quarter  sessions  in  this  case.    In  dealing  with  the 
metropolis  it  is  important  to  bear  in  mind  the 
difference  between  an  appeal  against  a  valuation 
list  and  an  appeal  against  a  rate.    In  the  metro- 
polis an  appeal  on  the  ground  of  over-assessment 
is  not  against  the  rate,  out  is  against  the  valua- 
tion list  before  it  comes  into  force ;  outside  the 
metropolis  the  appeal  may  be  against  each  fresh 
rate.    The  appeal  in  this  case  is  brought  under 
sect.  4  of  the  Poor  Belief  Act  1743  (17  Geo.  2, 
o.  38),  which  is  still  in  force  and  applies  to  the 
metropolis,  giving  a  right  of  appeal  from  the 
assessment  committee  to    the   next   general  or 
quarter  sessions  to  any  person  aggrieved  by  any 
rate  or  assessment.    The  bection  gives  an  appeal 
on  almost  any   conceivable  ground.      The  next 
section  dealing  with    appeals    is    sect  6  of  the 
Parochial  Assessments  Act  1836  (6  &  7  Will.  4  c. 
96),  which  was  limited  to  appeals  on  questions  of 
value  only ,  but  that  section  has  been  repealed  as 
to  the  metropolis.    Then  the  Union  Assessment 
Committee  Act  1862  (25  &  26  Yict.  o.  103)  created 
for  the  first  time  the  valuation  list,  and  any  person 
who  was  aggrieved  by  this  list  might  object  to  the 
assessment  committee  (seot.  18),  and  if  on  appeal 
against  a  rate,  the  rate  were  amended,  then  the 
valuation    list    was    to  be    altered    (sect   22, 
repealed  as  to  the  metropolis).    Then  sect.  1  of 
the  Union  Assessment  Committee  Act  1864  (27 
&  28  Yict.  c.  39)  made  it  a  condition  precedent 
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to  the  right  of  appeal  against  a  rate    made  in 
accordance  with   the  valuation  list,  that  notice 
of  objection   should    have    been   given    to    the 
assessment  committee,  and  that  the  person  should 
have  failed  to  obtain  relief  from  the  committee. 
If  that  section  applied  the  appellants  would  be 
out  of  court,  but  it  was  repealed  as  regards  the 
metropolis  by  sect.  77  of  the  Valuation  (Metro- 
polis) Act    1869  (32  &  33  Yict  o.  67\  which  in 
sect.    45    made    the    valuation    list  conclusive 
evidence   in  certain   matters,    but    not    in   the 
matter  now  in  question.    It  made  the  valuation 
list  conclusive  evidence  of  the  gross  and  rateable 
values,  and  it  is  said  that  that  section  Limits  the 
right   of    appeal  in    the    metropolis,   and    that 
there  is  no  appeal  to  quarter  sessions  unless  the 
appellant  is  aggrieved  by  the  decision  of    the 
assessment  committee.     That  section  leaves  un- 
touched the  right  of  appeal  in  everything  except 
as  to  values  or  amounts ;  and  the  right  of  appeal 
to  quarter  sessions,  under  sect.  4  of  17  Geo.  2, 
c.  38,  is  preserved,  except  as  to  amount.    If  this 
were  not  the  true  view,  then  in  Req.  v.  Institution 
of  Civil  Engineers  (42  L.  T.  Rep.  145 ;  5  Q.  B. 
Div.  48),  in  1879,  after  the  Act  of  1869  came  into 
force,  the  wrong  thing  would  have  been  appealed 
against  and  the  wrong  court  would  have  been 
appealed  to.    In  Smith  v.  Lambeth  Assessment 
Committee  (48  L.  T.  Rep.  57 ;  10  Q.  B.  Div.  327), 
the  appellants  appealed  to  quarter  sessions  under 
sect.  4  of  17  Geo.  2,  c.  38,  against  a  rate,  on  the 
ground  that  they  were  not  occupiers ;  if  they  had 
been  limited  to  the  right  of  appeal  under  the 
Act  of   1869  they  must  have  appealed  against 
the  valuation  list,  and  have  gone,  not  to  quarter 
sessions,  but  to  the  assessment  committee.    So 
the  valuation  list   is   not    conclusive  as  to  an 
exemption  of  the  hereditament  by  statute:  {Art 
Union  of  London  v.  Overseers  of  Savoy,  71  L.  T. 
Bep.  40 ;  (1894)  2  Q.  B.  609).    If  this  had  been  an 
appeal  against  the  valuation  list,  sect.  45  of  the 
Act  of  1869  would  have  applied,  but  the  appeal 
here  is  against  the  rate,  and  that  section  has  no 
application :  (per  Lord  Esher,  M.B.  in  Gordon  v. 
Williamson,  67  L.  T.  Bep.  at  p.  217 ;    (1892)  2 
Q.  B.  at  p.  463).     With  regard  to  the  second 
point,  it  is  expressly  provided  by  the  London 
Government  Act  1899,  in  sect.  10,  and  in  the 
schemes  made  under  the  Act,  that  the  interests 
of  those  whose  hereditaments  were  before. wholly 
or  partially  exempt  from    any  rate  should  be 
protected.    [He  was  stopped  on  this  point.]    He 
also  referred  to 

Northr-Battern  Railway  Company  v.  York  Union,  19 
Mag. Caa. 473;  82 L.T.Bep. 201 ;  (1900)  1  Q.B.  733. 

Marshall,  K.C.  (Courthope-Munroe  with  him) 
for  the  respondents. — As  to  the  first  point,  the 
Appellants  have  no  right  of  appeal  to  the  quarter 
sessions.  If  they  were  aggrieved  they  ought  to 
have  gone  to  the  assessment  committee,  and  have 
aaked  the  assessment  committee  to  correct  the 
valuation  list  by  dividing  the  assessment  so  as  to 
show  the  portion  of  the  hereditaments  entitled 
to  the  exemption.  Sect.  45  of  the  Act  of  1869 
clearly  shows  that  the  valuation  list  is  conclusive 
for  these  purposes,  and  there  is  no  appeal  unless 
the  appellants  can  show  that  they  are  aggrieved 

Sa  decision  of  the  assessment  committee  on  an 
jection  made  by  them  to  the  valuation  list. 
That  is  clearly  shown  by  sect.  32.  Here  no  such 
objection  to  the  valuation  list  was  made,  and  as 


the  valuation  list  is,  by  sect.  45,  made  conclusive* 
evidence  of  the  gross  and  rateable  values  of  the 
hereditaments    included  therein,  the   appellants 
cannot  now,  for  the  purposes  of  this  appeal,  either 
contest  the  total  amount  or  raise  the  question 
that    the   hereditaments    ought   to    have    been 
divided.    The  valuation  list  ought  to  show  the 
hereditaments    as  separated  into    the   parts    in 
respect  of  which  the  exemption  was  claimed  and 
those  parts  as  to  which  no  exemption  was  claimed. 
Sect.  11  of  the  Act  of  1869  sets  out  the  grounds 
on  which  persons  may  object  before  the  assess- 
ment committee,  and  they  may  appeal  if  they  com- 
plain of  unfairness  or  incorrectness  of  the  valua- 
tion, or  of  the  insertion  or  incorrectness  of  any 
matter  in  the  valuation  list,  and  t>o  on.    That 
section  gives    larger    powers    of  appeal    to  the 
assessment  committee  than  are  given  by  sect.  18 
of  the  Union  Assessment  Committee  Act  1862, 
as  under  sect.  11   there   is  power  to  go  to  the 
assessment  committee  in  respect  of  the  "  incorrect- 
ness of  any  matter  iu  the  valuation  list."     What 
was  complained  of    by    the  appellants  was   an. 
incorrectness  of    a  matter  in  the  valuation  list. 
They  complained  that  the  valuation  list  did  not 
give  them  the  exemption  which  they  said  they 
were  entitled  to  in  respect  of  part  of  the  heredita- 
ments;   and  they  ought   to    have   gone  to  the 
assessment  committee  and  have  asked  them  to 
separate  the  hereditaments,  and  the  assessment 
committee  would  have  had  power  to  separate  the 
hereditaments  and  correct  the  list.    No  notice  of 
objection  was  given,  and  no  objection  was  taken*, 
upon  that  ground,  and  to  have  taken  the  objec- 
tion at  all  they  must  have  given  notice  specifying 
that  as  one  of  the  grounds  of  their  objection :  (per 
Bruce,  J.  in  Reg.  v.  Justices  of  London  (1897)  1 
Q.  B.  at  p.  437).    Therefore  on  the  construction 
of  sects.  11,  32,  and  45.  the  appellants  have  no 
right  of  appeal.    With  regard  to  the  second  point, 
sect.  19  (1)  of  the  London  Government  Act  189£ 
provides  that  any  scheme  under  the  Act  should 
provide  for  placing  Woolwich  under  the  general 
law  applying  to  the  metropolis  and  for  the  repeal 
of  the  application  thereto  of  the  provisions  of  the 
Public  Health  Acts.    The  intention  clearly  was  to 
place  Woolwich  under  the  general  law  as  to  these 
matters  which  apply  in  the  metropolis,  and  there 
is  no  such  exemption  as  is  here  claimed  applicable 
in  the  metropolis.    It  was  not  intended  that  the 
exemptions  given  by  the    Public  Health    Acta 
should  continue.    The  exemptions  referred  to  in 
sect.  10  (1)  are  exemptions  of  particular  heredita- 
ments, and   are   not  such  exemptions  as  were 
allowed  under  the  Public  Health  Acts.    To  allow 
this  exemption  would  be  to  defeat  the  object  of 
the  Act,  which  was  to  place  Woolwich  under  the 
general  law  applicable  to  the  metropolis. 


Ryde  in  reply. 


Cur.  adv.  vult. 


March  3.— Lord  Alyerstonb,  0.  J. — The  actual 
facta  of  this  case  are  somewhat  complicated,  and 
I  do  not  think  it  necessary  to  state  them  in  detail, 
as  they  must  be  gathered  from  the  special  case  in 
the  event  of  its  being  necessary  to  consider  the 
facts  of  this  case  as  bearing  upon  any  other  case. 
Prior  to  the  passing  of  the  London  Government 
Act  1899  the  district  of  Woolwich,  in  which  this 
property  of  the  dock  company  was  situate,  had 
been  subject  to  the  Public  Health  Act  1875,  and 
under  sect.  211  of  that  Act  there  was  an  exemp- 
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tion  that  land  covered  with  water  should  only 
pay  at  the  rate  of  one-fourth  in  respect  of  certain 
rates.  The  district  was  also  subject  at  that  time 
ix>  the  Valuation  (Metropolis)  Act  1869,  and 
therefore  for  the  purposes  of  rating  procedure, 
the  procedure  of  that  Valuation  (Metropolis)  Act 
had  to  be  followed.  By  the  London  Government 
Act  of  1899,  a  scheme  was  enacted  for  bringing 
Woolwich  into  the  general  law  applicable  to  the 
metropolis,  and  that  Act  did,  in  sect.  19,  sub-sect.  1, 
provide,  in  general  terms,  that  a  scheme  under 
the  Act  should  provide  for  placing  Woolwich 
under  the  general  law  applying  to  the  metro- 
politan boroughs,  and  for  the  repeal  of  the  appli- 
cation thereto  of  the  provisions  of  the  Public 
Health  Acts.  The  Aet  also  contained  a  provi- 
sion in  sect.  10,  'sub-sect.  1,  that  a  scheme  under 
the  Act  should  provide  for  all  the  expenses  of  a 
borough  council  being  paid  out  of  the  general 
rate,  and  for  the  discontinuance  of  a  separate 
sewers  rate  and  separate  lighting  rate— which 
were  rates  as  to  which,  under  certain  circumstances, 
there  would  be  this  lesser  liability — bufshould 
make  provision  for  protecting  the  interests  of 
owners  and  occupiers  of  any  hereditament  which 
was  exempt  from  any  rate  or  liable  to  be  assessed 
thereto  at  a  less  amount  than  other  heredita- 
ments. Then  came  the  London  (Bating)  Scheme 
1901,  which  came  into  operation  on  the  9th 
March  1901,  and  which  did  provide  for  a  par- 
ticular method  of  maintaining  the  exemption; 
but  it  is  not  necessary  to  describe  it.  It  is  stated 
in  sect.  2,  subtsect.  1  of  that  scheme,  and  it 
practically  maintained  the  one-fourth  exemptioo, 
assumiug  it  to  be  valid  and  binding  in  a  proper 
case,  by  a  particular  method  of  levying  the  rate. 
The  particular  valuation  list  on  which  the  present 
question  arises  was  the  valuation  list  for  1900. 
The  respondents  sought  to  charge  the  appellants 
^with  an  assessment  for  the  full  amount  of  the 
rate,  and  they  justify  that  on  two  grounds: 
First,  they  say,  on  the  merits,  that  by  the  pro- 
visions of  the  Act  of  1899  it  was  intended  to  bring 
Woolwich  within  the  general  law  applying  to 
metropolitan  boroughs,  and  therefore,  inasmuch 
as  some  parts  at  any  rate  of  the  metropolitan 
boroughs  had  not  got  the  protection  of  the 
Public  Health  Act  in  this  respect,  though  they 
&ad  certain  other  protection  under  certain  other 
Acts,  it  was  not  intended  that  this  exemption 
under  the  Public  Health  Act  should  be  continued 
in  Woolwich.  We  are  all  clearly  of  opinion  that 
that  ground  cannot  be  maintained.  Sect.  10,  sub- 
sect.  1,  is  precise,  and  expressly  says  that  a  scheme 
"  shall  make  provision  for  protecting  the  interests 
of  owners  and  occupiers  of  any  hereditament 
which  is  exempt  from  any  rate  or  liable  to  be 
assessed  thereto  at  a  less  amount."  We  think  it 
was  clearly  intended  that,  although  generally 
Woolwich  and  other  outlying  places  were  to  come 
^within  the  metropolis,  the  scheme  should  continue 
that  exemption.  It  has  continued  the  exemption, 
■and,  if  so,  it  cannot  be  said  that  the  scheme  is  not 
valid  and  binding.  Therefore  the  objection  on 
the  merits  taken  by  counsel  for  the  respondents, 
we  think,  does  not  prevail.  The  more  trouble- 
some and  difficult  contention  is  whether  or  not  it 
was  open  to  the  appellants  to  raise  the  point 
because  tbey  had  not  objected  before  the  assess- 
ment committee  and  obtained  from  them  a 
distribution  of  the  rateable  value,  which  in  the 
total  was  not  objected  to,  between  the  part  of  the  I 


hereditament  which  was    land,  and   which  was 
therefore  not  exempted  property,  and  the  part 
which  was  exempted  property.    The  assessment 
was  one  total  of  15,0002.  for  the  dock,  with  tidal 
basin  and  quays,  and  although  the  total  amount 
was  agreed  to  after  discussion,  the  appellants  had 
not  asked  the  assessment  committee  to  divide  the 
assessment  between  so  much  of  the  hereditament 
as  was  land  covered  with  water  and  so  much  as 
was  not.    We  are  also  of  opinion  that  this  objec- 
tion cannot  prevail,  and  that  the  appellants  are 
entitled  to  raise  the  point    The  original  right  of 
appeal  goes  back  to  the  Act  of  17  Geo.  2,  c.  38, 
s.  4.    There  was  intermediate  legislation  as  to 
whioh  we  may  only  add  the  fact  that  it  does  not 
apply  to  the  metropolis — namely,  the  Parochial 
Assessment  Act  of  1836  and  the  Union  Assess- 
ment Committee  Acts  of  1862  and  1864.    Those 
Acts  do  not  apply  to  the  metropolis,  but  I  must 
not  be  taken  as  expressing  the  opinion  that  this 
kind  of  objection   ought   to  have    been   raised 
before  the    assessment  committee    even   under 
those  Acts.    I  do  not  express  any  opinion  upon 
that,  because  it  is  not  necessary,  and  the  matter 
may  be  argued  before  us  in  some  other  case.    I 
should  doubt  whether  any  owner  of  a  mixed  here- 
ditament can  force  the  assessment  committee  to 
make  the  sub-division     There  are  certainly  cases 
in  wbioh  he  could  not,  su<*h  as  the  simple  and 
ordinary  case  of  a  man  who  has  got  a  park  with  a 
lake  in  it.     It  is,  however,  unnecessary  for  us  to 
decide    whether   under    those    Acts   the   party 
assessed  could  force  the  assessment  committee  to 
make  a  sub-division.    No  doubt  it  is  very  con- 
venient  that  there    should   be    a   sub-division, 
because  it  possibly  then  provides  a  standard  which 
the  parties  would  acquiesce  in  as  to  how  these 
differential   rates    should    be  levied.    When  we 
come  to   the  metropolis  the  case   is  somewhat 
different,  and  the  rights    and  liabilities  of  the 
owners  or  occupiers  of  properties  depend  upon 
the  Valuation  (Metropolis)  Act.    1  do  not  pause 
to  notice  the  procedure  under  that  Act,  whioh  is 
very  well  known — that  there  is  an  appeal  against 
the  valuation  list  instead  of  against  the  rate. 
Under  that  Act  it  was  contended  by  counsel  for 
the  respondents  that  because  it  was  provided  by 
sect.  45  that  the  valuation  list  should  be  conclu- 
sive evidence  of  the  gross  and  rateable  value  of 
the  several  hereditaments  included  therein,  there- 
fore the   appellants    were  not   entitled  for  the 
purpose  of  this  appeal  either  to  contest  the  total 
amount  or  to  raise  the  point  that  the  assessment 
ought  to  have  been  sun-divided  so  as  to  enable 
them  to  raise  their  point  as  to  the  exemption.  If 
there    had    been   anything  in    the     Valuation 
(Metropolis)  Act  whioh  showed  that  this  qu-s- 
tion  was  intended  to  be  raised  at  that  stage,  there 
might  have  been  something  in  that  contention  for 
the  respondents ;  but  it  is,  in  my  opinion,  much 
too  late  to  contend  that  the  right  of  appeal  on 
other   grounds   than   those    mentioned  in  that 
section — sect.  45 — has  been  taken  away.    There 
have  been  many  oases  in  whioh  it  has  been  held 
that  upon  an  appeal    against  the  rate    other 

Suestions  can  be  raised  than  those  determined  by 
tie  assessment  committee,  or  by  the  sessions  upon 
appeal  against  the  valuation  list,  as,  for  instance, 
nou-oocupation  or  invalidity  of  the  rate  in  other 
respects,  and  1  see  no  reason  why  we  should  hold 
that  a  person  is  not  entitled  on  an  appeal  against 
the  rate  to  raise  this  question  that  he  is  the 
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oocupier  of  property  in  respect  of  the  whole  or 
part  of  which  he  is  subject  only  to  a  differential 
rate.    In  fact,  when  I  put  the  question  to  counsel 
for  the  respondents  he  did  not  dispute  that,  if 
the  whole  of  the  property  was  land  covered  with 
water,  and  the  person  had  been  rated  in  respect 
of  the  whole,   he  would   be  entitled  on  appeal 
against  the  rate  to  say  in  respect  of  that  rate  he 
was  only  liable  to  pay  one-fourth  of  the  rate.    I 
am  of  opinion  that  the  old  right  of  appeal  in 
respect  of  such  a  matter  still  remains,  and  that 
the  only  effect  of  the  Valuation  Act  on  the  valua- 
tion list  for  this  purpose  is  that  the  total  valuation 
in  the  list  is  conclusive,  and  that  if  in  any  case 
there  has  been  a  sub- division  of  the  assessment, 
and  either  by  the   original  adjudication  of   the 
assessment  committee  or  on  a  subsequent  appeal 
the  amount  of    the  valuation  of  that  separated 
item  has   been  settled,  then   the   valuation  list 
would  be  conclusive  as  to  the  amount  of  such 
divided  part.    I  cannot  hold  that  there  was  any 
obligation  upon  the  appellants  to  get  this  sub- 
division made  at  the  stage  of  the  making  of  the 
valuation  list.     There  is  another  ground  which 
also  seems  to  us  to  be  conclusive  in  favour  of  the 
appellants  in  this  oase.    I  think  that  the  argu- 
ment for  the  appellants  was  well  founded,  that  at 
the  time  the  valuation  list  was  going  through  its 
initial  and  preparatory  stages,  Woolwich  really 
did  not  know  what  the  actual  position  would  be. 
They  did  not  know  what  steps  would  be  taken,  or 
in  what  way  the  scheme  would  provide  for  the 
preservation  of  their  exemptions,  and  I  think  that 
within  the  principle  of  Lord  Bowen's  judgment 
in  the  case  of  Gordon  v.   Williamson  (ubi  sup.) 
it  was  notpossible  to  contend  that  in  that  state 
of  things  Woolwich  were  bound  to  get  what  I  will 
eall  a  hypothetical  division  in  view  of  what  might 
possibly  happen.    Speaking  for  myself,  both  on 
the  special  grounds  of  this   oase  and    on  the 
general  view  of  the  construction  of  the  Valuation 
(Metropolis)  Act,  I  am  of  opinion  that  this  was  no 
bar  to  the  appeal.    The  parties  agree  about  the 
figures.      It  is  obvious  that  the   conclusion  we 
oome  to  is  in  accordance  with  justice,  because  we 
do  not  think  it  was   intended   to   remove    the 
exemption  either  under  the  Act  or  the  scheme, 
and  it  is  satisfactory  to  know  that   what  we 
think  is  the  true  state  of  the  law  can  be  carried 
oat.     The    result  is  that  the  appeal    must  be 
allowed. 

Darling,  J. — 1  agree. 

Channbll,  J. — I  entirely  agree  with  what  my 
Lord  has  said,  but  I  think  I  ought  to  say  that  my 
▼iew  of  the  matter  is  that  so  far  as  any  future 
hereditaments  are  concerned,  if,  for  instance,  a 
new  dock  were  made  in  Woolwich,  it  was 
intended  to  apply  to  Woolwich  the  general  law 
applicable  in  the  metropolis,  and  not  the  law 
applicable  outside  the  metropolis.  I  understand 
that  sect.  10,  sub-sect.  1,  by  providing  that  a  pro- 
vision  should  be  made  for  protecting  the  interests 
of  owners  and  occupiers  of  any  hereditament 
which  is  exempt  from  any  rate,  and  the  provision 
that  in  fact  was  made  in  the  scheme  that  effect 
should  be  given  to  any  exemption  from  any 
existing  rate  of  any  hereditament  to  which  the 
exemption  applies — that  is  the  exemption  from 
the  existing  rate — showed  that  it  was  intended  to 
prevent  the  particular  persons  in  Woolwich  who 
had  at  the  time  got  hereditaments  of  that  char- 


acter, from  being  rated  in  the  future  at  any 
higher  rate.  That  is  the  reason  why  I  do  not 
think  that  our  present  decision  is  in  any  way 
contradictory  to  the  express  enactment  that  Wool- 
wich should  be  put  under  the  general  law  applic- 
able to  the  metropolis.  I  think  that  Woolwich  is- 
put  under  the  general  law  applicable  to  the 
metropolis  in  regard  to  the  future ;  and  there- 
fore if  any  new  dock  were  made  it  would  come 
under  the  later  law  applicable  to  the  metropolis 
and  not  under  the  earlier  law.  That  is  how  I 
understand  it,  and  it  iB  on  that  ground,  as  it  seems 
to  me,  that  what  has  been  called  the  point  upon 
the  merits  is  perfectly  clear.  That  also  is  the 
answer  to  the  argument  for  the  respondents, 
which  otherwise  was  quite  a  logical  argument,  that 
Woolwich  is  specially  dealt  with. 

Lord  Alver8T0nb,  C.J. — The  point  taken  by 
my  brother  Channell  as  to  future  hereditaments 
had  not  occurred  to  me.  I  do  not  differ  from  him 
except  to  say  that  I  should  like  to  hear  that  par- 
ticular point  argued.  It  does  not,  however,  arise- 
in  this  case. 

Appeal  allowed.    Judgment  for  the  appellant* 
with  costs.     Leave  to  appeal. 

Solicitors  for  the  appellants.  Turner,  Son,  and 
Foley. 

Solicitor  for  the  respondents,  Arthur  B- 
Bryceson,  Town  Clerk,  Woolwich. 


Wednesday,  March  5, 1902. 
Before  Lord  Alvbbstonb,  C.J.,  Darling  and 
Channbll,  J  J.) 
Moorb  (app )  v.  Kbttb  (reap.)  (a) 
Vaccination  —  Failure  to    vaccinate  —  Power  of 
vaccination    officer    to   prosecute    without    the 
authority  and  against  the  order  of  guardians — 
Power  of  justices  to  convict  without  proof  that 
notice  was  sent  to,  andpublic  vaccinator  visited, 
the  child's  home  —  Vaccination  Acts  1867   to 
1898  (30  &  31  Vict.  c.  84;  34  &  35  Vict.  c.  98  ; 
37  &  38  Vict.  c.  75;  61  &  62  Vict.  c.  49)— General 
Order  of  Local  Government  Board,  \%th  Oct. 
1898,  arts.  26,  27. 
A  vaccination  officer  is  entitled,   as  vaccination 
officer,  to  prosecute  a  parent  who  has  failed  to 
have    his    child    vaccinated  according  to  law, 
though  the  guardians  have   not  instructed  or 
have  forbidden  him  to  prosecute. 
In  such  a  prosecution  it  is  not  a  condition  prece- 
dent to  a  conviction  that  the  vaccination  officer 
should  prove  that  the  notice  to  the  parent  and 
the  visit  of  the  public  vaccinator  to  the  home  of 
the  child  directed  by  sect  1  (3)  of  the  Vaccination 
Act  1898  were  in  fact  sent  and  made. 
Case  stated  by  the  Justices  of  Leicester. 

On  the  8th  Oct.  1901  an  information  was  pre- 
ferred by  the  vaccination  officer  appointed  by  the 
guardians  of  Leicester  against  one  Moore,  that  he, 
being  the  parent  of  a  certain  child  residing  in 
Leicester,  had  unlawfully  neglected  to  cause  the 
child  to  be  vaccinated  within  six  months  of  its 
birth. 

At  the  hearing  before  the  justices  the  clerk  to 
the  guardians  produced  a  letter  from  the  Local 
Government  Board  sanctioning  the  appointment 
of  Moore  as  vaccination  officer.    He  also  put  in 

(a)  Reported  by  J.  Andeiw  St&ahab,  Esq.,  B*rrlster-*t-Lftw. 
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evidence  the  following  resolutions  of  the  Leicester 
guardians : 

That  the  hoard  strongly  condemns  the  action  of  the 
vaccination  officer  in  prosecuting'  defaulters  under  the 
Vaccination  Acts,  and  incurring  law  expenses,  without 
consulting  the  guardians,  and  instructs  him  in  future  tu 
report  defaulters  to  the  hoard,  so  as  to  afford  them  an 
opportunity  to  offer  a  reasonable  excuse,  as  provided  by 
seot.  29  of  the  Vaccination  Aot  1867.  The  guardians 
also  point  out  to  the  Taooination  officer  that  he  is 
appointed  (inter  alia)  subject  to  sect.  5  of  the  Vacci- 
nation Act  1871  to  enforce  the  provisions  of  the  Vacci- 
nation Acts  1867  to  1898,  and  to  prosecute  such  persons 
as  are  charged  as  defaulters  under  the  said  Acts,  and 
the  guardians  will  specially  authorise  him  in  writing 
under  their  common  seal  to  prosecute  such  defaulters  as 
they  desire  to  be  prosecuted ;  and  that  a  copy  of  this 
resolution,  signed  by  the  chairman,  and  sealed  with  the 
common  seal  of  the  board,  be  forwarded  to  the  Taooi- 
nation officer. 

The  clerk  to  th«  guardians  further  gave  in 
evidence  that  pursuant  to  this  resolution  the 
vaccination  officer  submitted  to  the  guardians 
a  list  of  twelve  persons  on  the  4th  June  1901,  and 
another  list  of  ten  persons,  including  the  name  of 
Moore,  on  the  1st  Oct.  1901,  and  he  also  read 
from  the  minute-book  of  the  guardians  a  reso- 
lution passed  by  the  guardians  at  meetings  held 
on  the  4th  June  and  the  1st  Oct.  1901,  which  was 
as  follows : 

That  the  Taooination  offioer  be  and  hereby  is  instructed 
to  take  no  further  steps  in  instituting  proceedings  against 
those  persona  whose  names  are  included  in  the  list  sub- 
mitted to  the  guardians  to-day  until  he  receives  the 
instruction  of  the  guardians  to  do  so. 

Copies  of  the  above  resolutions  were  sent  to  the 
vaccination  officer,  and  them  was  no  resolution  of 
the  guardians  requiring  him  to  take  proceedings 
against  Moore  or  generally. 

It  was  proved  by  the  production  of  the  certifi- 
cate of  birth  that  the  child  in  question  was  born 
on  the  13th  Jan.  1901. 

The  vaccination  offioer  had  received  no  certifi- 
cate of  excuse  under  the  Vaccination  Acts  from 
Moore,  nor  a  certificate  of  successful  vaccination. 

The  vaccination  officer  admitted  that  he  was 
aware  of  the  above  resolutions,  but  that  notwith- 
standing them  he  had  taken  proceedings  as 
vaccination  officer  of  the  parish  of  Leicester,  and 
that  he  prosecuted  as  vaccination  officer  as  he 
contended  that  his  appointment  as  such  gave  him 
impliedly  power  to  enforce  the  Vaccination  Acts 
1867  to  1898,  and  to  take  the  present  proceed- 
ings without  the  authority  or  directions  of  the 
guardians. 

It  was  contended  on  the  part  of  Moore  that  the 
onus  lay  on  the  prosecution  to  prove  as  a  con- 
dition precedent  to  a  prosecution  under  sect.  29 
of  the  V  aocination  Act  1867  (a)  that  the  vaccina- 
tion officer  had  received  the  authority  or  direc- 
tions of  the  guardians  to  proseoute  in  the  case  if 
he  prosecuted  as  vaccination  officer ;  (o  i  that  the 
public  vaccinator  had  visited  Moore's  house  for 
the  purpose  of  vaccinating  the  child  in  accordance 
with  sect.  1  (3)  of  the  Vaccination  Act  1898,  and 
that  the  public  vaccinator  had  previously  served 
notice  of  his  intention  so  to  do. 

For  the  vaccination  officer  it  was  contended 
that  the  vaccination  officer  as  such  was  not  in  law 
bound  to  receive  any  authority  or  directions 
whatever  from  the  guardians  before  he  took  pro- 
ceedings under  the  Vaccination  Acts   1867  to 


1898,  and  that  resolutions  passed  by  the  guardians 
purporting  to  limit  the  powers  of  the  vaccination 
officer  under  the  Acts  were  ultra  vires  and  of  no 
avail,  and  that  the  vaccination  officer  when  onoe 
appointed  had,  as  such,  full  powers,  independently 
of  the  guardians,  to  take  such  proceedings  under 
the  Vaccination  Acts,  and  that  proof  of  notice 
and  visit  by  the  public  vaccinator  was  not  a  con- 
dition precedent  to  a  prosecution  by  the  vaccina- 
tion officer  under  the  said  Acts. 

The  justices  convicted  Moore,  and  fined  him  Is. 
with  6s.  6d.  costs. 

Moore  appealed. 

The  questions  on  which  the  opinion  of  the 
court  was  sought  were  as  follows :  (1)  Whether 
the  vaccination  officer,  by  virtue  of  his  appoint- 
ment as  vaccination  officer,  without  directions, 
general  or  special,  from  the  guardians  at  any 
time,  and  notwithstanding  the  guardians'  direc- 
tions not  to  prosecute  in  certain  specified  cases, 
could  institute  proceedings  under  the  Vaccination 
Acts  1867  to  1898  as  vaccination  officer  of  the 
guardians ;  (2)  whether  it  was  a  condition  prece- 
dent to  a  prosecution  by  the  vaccination  officer 
under  sect.  29  of  the  Vaccination  Act  1867  that 
due  proof  must  be  given  of  the  public  vaccinator 
having  previously  given  to  the  parent  the  notice 
mentioned  in  the  Vaccination  Acts  1867  to  1898, 
and  visited  the  house  of  the  child  as  therein 
prescribed. 

Vaccination  Act  1867  (30  &  31  Vict.  c.  84) : 

S-ot  16  The  parent  of  every  child  born  in  England 
shall  within  three  months  after  the  birth  of  such  ohild, 
or  where,  by  reason  of  the  death,  illness,  absenoe,  or 
inability  of  the  parent  or  other  cause,  any  other  person 
shall  have  the  custody  of  suoh  ohild,  snob  person  shall 
take  it  or  oause  it  to  be  taken  to  the  public  vaccinator 
of  the  vaccination  district  in  which  it  shall  be  then 
resident,  according  to  the  provisions  of  this  or  any  other 
Aot,  to  be  vaccinated,  or  shall  within  suoh  period  as 
aforesaid  cause  it  to  be  vaccinated  by  some  medical 
practitioner;  and  the  public  vaccinator  to  whom  such 
ohild  shall  be  so  brought  is  hereby  required  with  all 
reasonable  dispatch,  subject  to  the  conditions  hereinafter 
mentioned,  to  vaccinate  suoh  ohild. 

8eot.  29.  Every  parent  or  person  having  the  custody 
of  a  ohild  who  shall  neglect  to  take  suoh  ohild  or  to 
oause  it  to  be  taken  to  be  vaooinated,  or  after  vaccina- 
tion to  be  inspected,  and  shall  not  render  a  reasonable 
excuse  for  his  negleot  shall  be  guilty  of  an  offence  and 
be  liable  to  be  proceeded  against  summarily. 

Vaccination  Act  1898  (61  &  62  Vict.  c.  49) : 

Sect.  1  (1).  The  period  within  whioh  the  parent  or 
other  person  having  the  custody  of  the  ohild  shall  cause 
the  ohild  to  be  vaooinated  shall  be  six  months  from  the 
birth  of  the  child  instead  of  the  period  of  three  months 
mentioned  in  sect.  16  of  the  Vaccination  Aot  1867.  and 
so  muoh  of  that  section  as  requires  that  the  child  shall 
be  taken  to  a  public  vaccinator  to  be  vaooinated  shall  be 
repealed.  ...  (3)  If  a  ohild  is  not  vaooinated 
within  four  months  after  its  birth  the  publio  vaccinator 
of  the  district  after  at  least  twenty -four  hours'  notice  to 
the  parent  shall  visit  the  home  of  the  ohild  and  shall 
offer  to  vaccinate  the  ohild  with  glyosrinated  calf 
lymph,  or  suoh  other  lymph  as  may  be  issued  by  the 
Local  Government  Board. 

Ravolinson,  K.C.  (Schultess  Young  with  him) 
for  the  appellant. — Under  sect.  1  (3)  of  the 
Vaccination  Act  1898  the  publio  vaccinator  most 
give  the  parent  of  the  child  notice,  and  must 
visit  the  house  and  offer  to  vaccinate  it  Until 
he    has    done    this    there    is    no    negleot  to 
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vaccinate  on  the  part  of  the  parent,  and  there 
is,  therefore,  no  offenoe  against  the  Vaccina- 
tion Acts.  In  other  words,  the  notice  and  the 
visit  are  both  conditions  precedent  to  an  offence, 
and,  as  such,  most  be  proved  before  there  is 
evidence  to  support  a  prosecution.  This  view 
is  supported  by  sched.  5  to  the  general  order 
under  the  Vaccination  Acts  1867  to  1898,  made 
the  18th  Oct.  1898.  Par.  5  of  form  A  in  that 
schedule  says :  "  The  public  vaccinator  will 
give  you  at  least  twenty-four  hours'  notice 
of  his  intention  to  visit  the  home  of  the  child 
as  mentioned  above-  in  pars.  3  and  4,  and 
the  visit  will,  in  the  absence  of  any  sufficient 
reason  for  delay,  be  made  within  two  weeks  after 
the  receipt  of  the  notice  from  you  or  from  the 
vaccination  officer  as  the  case  may  be.  If  when 
the  public  vaccinator  visits  the  home  of  the  child," 
and  so  on.  This  1  submit  clearly  shows  that  the 
parent  is  not  in  default  until  the  vaccination 
officer  has  sent  notice,  and  has  visited  the  child's 
home.  My  second  point  arises  on  the  construc- 
tion of  sect.  29  of  the  Act  of  1867.  That  section 
makes  neglect  to  vaccinate  an  offenoe  only  when 
the  parent  shall  not  render  a  reasonable  excuse. 
To  whom  is  he  to  render  the  reasonable  excuse  P 
I  submit  clearly  to  the  guardians.  They  are  the 
only  authority  who  have  to  make  inquiry  into  it 
under  sect  27,  to  whom  he  can  make  the  reason- 
able excuse.  [Lord  Alveestonb,  C.J. — I  should 
have  thought  it  must  be  rendered  to  the  persons 
who  were  to  convict  him  of  the  penalty.]  I 
submit  not,  my  Lord.  Before  a  prosecution  is 
commenced  it  must  be  established  by  inquiries 
that  the  parent  had  no  reasonable  excuse.  No 
doubt  the  same  defence  can  be  set  up  before 
the  justices,  but  my  point  is  that  there  can 
be  no  .prosecution  until  it  is  ascertained  that 
the  parent  has  no  reasonable  excuse.  Sect.  27  is 
repealed,  but  the  law  on  this  point  is  not  altered. 
Unless  he  neglects  without  reasonable  excuse  no 
crime  is  committed ;  and  if  the  guardians,  having 
inquired  into  the  matter,  and  having  found  that 
the  parent  has  a  reasonable  exouse,  directs  the 
vaccination  officer  not  to  prosecute,  the  vaccina- 
tion officer  has  no  right  or  power  to  prosecute 
qua  vaccination  officer.  No  doubt,  bv  the  Vacci- 
nation Act  1871,  the  appointment  of  vaccination 
officers  which  had  been  merely  permissive  before 
was  made  compulsory  on  the  guardians,  and  the 
duties  and  powers  given  to  registrars  by  the  Act 
of  1867  were  transferred  to  them.  But  there  is 
nothing  in  that  Act  to  enable  the  vaccination 
officer  to  disregard  the  orders  of  the  guardians, 
whose  officer  he  is.  It  is  true  that  by  art.  17  of 
the  General  Vaccination  Order  1874  power  was 
given  to  the  Local  Government  Board  to  interfere 
between  the  guardians  and  their  officer,  and  to 
order  the  latter  to  prosecute.  But  that  order  has 
been  rescinded  by  the  order  of  1898,  which  con- 
tains no  such  provision.  It  must  be  assumed 
then  that  it  is  the  deliberate  intention  of  Parlia- 
ment to  leave  the  matter  of  inquiry  and  initia- 
tion of  prosecutions  to  the  guardians,  whose 
officer  prosecutes,  and  who  are  responsible  for  the 
costs  oC  the  prosecution.  The  order  of  1898  con- 
Uins  an  express  provision  that  the  vaccination 
officer  shad,  "  when  required  by  the  guardians,  give 
them  full  information  as  to  any  legal  proceedings 
taken  oy  him  as  vaccination  officer,  and  subject  to 
the  provisions  of  the  Vaccination  Acts  1867  to 
1898,  and  of  this  order,  shall  obey  all  lawful 
Mag  Cab.— Vol.  XX. 


orders  of  the  guardians  which  are  applicable  to 
his  office."  Ah  to  the  cases  bearing  on  the  point, 
in  Robinson  v.  Lowe  (13  Times  L.  Rep.  19) 
Wright,  J.  condemned  the  general  directions  to 

frosecute  given  by  the  guardians  in  that  case, 
t  is  true  that  in  Bramble  v.  Lowe  (1897)  1  Q.  B. 
283)  he  qualified  his  remarks  in  Robinson  v. 
Lowe  (sup.) ,  and  held  that  a  general  direction  was 
sufficient,  and  seemed  to  be  of  opinion  that  pro- 
ceedings might  be  taken  by  the  vaccination  officer 
without  any  orders  from  the  guardians.  That 
decision,  however,  was  upon  sect.  31  of  the  Act  of 
1867 — not  upon  sect.  29 — and,  moreover,  there  no 
question  arose  as  to  the  authority  of  a  vaccination 
officer  to  prosecute  in  specific  cases,  where  he  had 
received  orders  not  to  prosecute  from  the  guar- 
dians, whose  servant  he  is. 

The  Attorney-General  (Sir  R.  B.  Finlay,  K.O.) 
(with  him  H.  Sutton)  obtained  leave  to  intervene 
on  behalf  of  the  Local  Government  Board. — The 
question  as  to  the  right  of  vaccination  officers  to 
prosecute  in  proper  cases  without  the  authority 
or  even  against  the  directions  of  their  guardians 
is  a  matter  of  much  public  importance,  and  the 
Local  Government  Board  are  anxious  to  have  the 
decision  of  the  court  upon  it.    As  to  the  first 

fint,  it  turns  upon  sect.  1  (3)  of  the  Act  of  1898. 
submit  with  regard  to  it,  firstly,  that  on  the 
construction  of  that  sub-section  it  is  clear  proof 
of  the  service  of  the  notice,  and  the  visit  of  the 
public  vaccinator  is  not  a  condition  precedent  to 
the  initiation  of  prosecution.  It  may  be  that  if 
in  a  prosecution  it  is  shown  that  no  notice  was 
sent  and  no  visit  paid  the  court  might  consider 
this  a  reasonable  excuse  for  the  parent's  failure  to 
have  the  child  vaccinated ;  but,  1  submit  that  the 
offenoe  is  not  having  the  child  vaccinated  within 
the  period  fixed  by  law,  and  that  the  notice  and 
visit  are  not  a  condition  precedent  to  the  offenoe 
nor  proof  of  them  a  condition  precedent  to  a 
prosecution.  As  to  the  second  and  more  impor- 
tant point,  the  facts  set  out  in  the  case  show 
clearly  that  there  was  no  real  inquiry  here.  The 
names  of  the  persons  in  default  were  sent  up  to 
the  guardians,  and  the  same  day  the  guardians 
passed  a  resolution  forbidding  prosecution.  The 
result,  of  course,  is  to  nullify  the  order  recently 
made  by  this  court  directing  them  to  appoint  a 
vaccination  officer  who  would  enforce  the  Vaccina- 
tion Acts.  But  I  respectfully  ask  the  court  for  a 
decision  on  the  question  of  principle.  Is  the 
vaccination  officer  entitled  without  the  authority 
or  contrary  to  the  orders  of  his  guardians  to 
commence  prosecutions,  as  vaccination  officer  in 
proper  oases  F  I  submit  that  he  is,  that  the  duty  of 
enforcing  the  vaccination  laws  is  on  him  and  not 
on  the  guardians.  The  only  section  placing  that 
duty  on  the  guardians  is  sect.  27  of  the  Act  of  1867, 
and  it  is  now  repealed.  And  the  question  of  reason- 
able excuse  referred  to  in  sect.  31  of  the  same  Act 
is  for  the  court  which  hears  the  prosecution.  The 
General  Vaccination  Order  1898  dearly  recog- 
nises that  the  duty  to  prosecute  is  now  on  the 
vaccination  officer,  and  that  order  has  statutory 
force.  By  art.  26  the  vaccination  officer  mnst 
observe  the  instructions  given  in  the  4th  schedule 
to  the  order.  Among  the  instructions  in  that 
schedule  is  the  following :  (6,  d)  "  If  the  vaccina- 
tion officer  has  not  received  in  respect  of  any 
child  a  certificate  under  sect.  2  of  the  Vaccination 
Act  1898  within  the  time  limited  by  that  section, 
and  at  the  end  of  seven  days  after  the  expiration 
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of  six  calendar  months  from  the  birth  of  the 
child  has  not  received  any  other  of  the  certificates 
mentioned  in  sub- division  (a)  of  this  para- 
graph, the  vaccination  officer  shall  forthwith  give 
a  notice  in  the  form  K,  set  out  in  the  5th  sche- 
dule to  this  order  ...  to  the  parent.  .  .  . 
If  that  notice  is  not  duly  complied  with  within 
the  time  specified  therein  it  will  become  the  duty 
of  the  vaccination  officer,  under  the  Vaccination 
Act  1871,  to  take  proceedings  for  the  enforcement 
of  the  law."  This  clearly  recognises  that  it  is 
the  duty  of  the  vaccination  officer  to  take  proceed- 
ings in  proper  cases.  It  is  true  that  under  art.  29 
of  this  order  the  guardians  are  liable  to  pay  their 
vaccination  officer's  costs  of  prosecutions,  and  by 
art.  26  their  vaccination  officer  is  to  give  the 
guardians  information  as  to  legal  proceedings  and 
obey  the  orders  of  the  guardians ;  but  the  costs 
the  guardians  are  to  pay  are  confined  to  "  reason- 
able costs  and  expenses,"  and  the  orders  the 
vaccination  officer  is  to  obey  are  confined  to  "  all 
lawful  orders."  Here  I  contend  the  guardians' 
orders  were  not  lawful,  having  regard  to  the 
vaccination  officer's  duties  under  the  Vaccination 
Acts,  and  the  costs  were  reasonable,  since  the 
person  proceeded  against  had  failed  to  have  his 
child  vaccinated  without  reasonable  excuse.  The 
case  of  Bramble  v.  Lowe  (sup.)  decides  that  a 
general  direction  to  prosecute  is  sufficient,  but 
Wright,  J.  expressly  says  that  the  vaccination 
officer,  in  his  opinion,  was  entitled  to  prosecute 
without  any  direction  at  all.  In  Knight  v. 
Halliwell  (30  L.  T.  Rep.  359,  at  p.  361 ;  L.  Bep. 
9  Q.  B.  412),  Blackburn,  J.  says,  the  vaccination 
officer  was  right  in  proceeding  without  special 
instruction. 

Parfitt,  for  the  respondent,  was  not  heard. 

Bawlinson,  K.C.  in  reply. — The  guardians  made 
no  real  inquiry  in  this  case  because  their  orders 
to  the  vaccination  officer  were  not  final.  They 
merely  directed  him  not  to  prosecute  until  further 
orders.  Again  Bramble  v.  Lowe  (sup.)  ib  a  deci- 
sion on  sect.  31,  and  I  contend  it  goes  no  further 
than  to  decide  that  special  instructions  are  not 
necessary  to  enable  a  vaccination  officer  to  apply 
for  an  order  when  a  child  shall  be  vaccinated ; 
that  is  not  a  criminal  proceeding. 

Lord  Alverstone,  O.J. — The  points  raised  in 
this  case  are  no  doubt  questions  of  great  public 
importance,  and  it  was  for  that  reason,  and 
that  reason  only,  that  we  thought  it  right  to  hear 
the  Attorney-General,  and  we  should  if  ueoeosary 
have  heard  Mr.  Parfitt,  .in  order  to  see  that  we 
had  before  us  all  the  materials  on  which  the 
judgment  should  be  formed,  and  not  that  we 
have  any  doubt,  notwithstanding  the  very  able 
argument  of  Mr.  Bawlinson,  as  to  what  the  judg- 
ment should  be  thai  we  are  about  to  pronounce. 
The  first  point  taken  was  that  in  every  prosecu- 
tion the  prosecution  must  prove  the  notice  and  the 
domiciliary  visit  of  the  public  vaccinator  before  the 
prosecution  can  be  launched  at  all.  That  depends 
upon  three  sections  of  the  Act  of  Parliament 
which,  I  think,  make  the  matter  abundantly 
clear.  Sect.  16  of  the  Act  of  1867  now  stands  in 
these  terms :  "  The  parent  of  every  child  born  in 
England  shall,  or  where,  by  reason  of  the  death, 
illness,  absence,  or  inability  of  the  parent  or 
other  cause,  any  other  person  shall  have  the 
custody  of  such  child,  such  person  shall  caute  it 
to  be  vaccinated  by  some  medical  practitioner. " 


The  reason  for  the  omission  from  the  section  of 
all  the  other  words,  which  I  need  not  refer  to 
now,  is  because  by  reason  of  sect.  1  of  the  Act  of 
1898  provision  is  made,  not  that  the  child  shall  be 
taken  to  the  vaccination  officer,  but  by  a  new  and 
a  most  salutary  provision — as  I  think,  one  of  the 
greatest  amendments  of  the  Vaccination  Acts— 
that  the  medical  man  must  visit  the  home  of  the 
parent  of  the  child,  it  being  the  duty  of  the  parent 
to  cause  the  child  to  be  vaccinated,  and  the 
medical  man  has  to  go  to  the  house.  Sect.  29, 
under  which  the  prosecution  was  launched,  is  no  w 
in  these  terms :  "  Every  parent  or  person  having  the 
custody  of  a  child  who  shall  neglect  to  cause  it  to 
be  vaccinated,  or  after  vaccination  to  be  inspected, 
and  shall  not  render  a  reasonable  excuse  for  his 
neglect,  shall  be  guilty  of  an  offence."  Now,  it 
seems  to  us  absolutely  plain  that  when  the  magis- 
trates have  the  case  before  them  they  will  have  to 
consider,  and  must  consider  under  the  question 
of  whether  there  is  a  reasonable  excuse  shown, 
whether  there  has  been  a  visit  or  whether  there 
has  not  been  a  visit  by  the  public  vaccinator; 
but,  assuming  no  such  point  is  raised,  it  would  be 
involving  the  parties  in  an  absolutely  useless  and 
unnecessary  expense  if  there  should  be  required 
to  be  formal  proof  in  every  prosecution  of 
those  conditions,  without  which,  of  course,  one 
cannot  reasonably  imagine  that  any  prosecu- 
tion would  have  taken  place.  The  statute 
imposes  upon  the  public  vaccinator  the  duty  of 
going  there,  and  imposes  on  the  parent  the  duty 
of  causing  his  child  to  be  vaccinated  under  those 
conditions,  and  to  say  that  the  prosecution  must 
prove  that  the  public  vaccinator  did  visit,  or  that 
the  matter  is  at  all  relevant  except  in  connection 
with  the  consideration  of  what  is  a  reasonable 
excuse,  appears  to  us  putting  forward  an  argu- 
ment in  which  there  is  nothing  substantial,  and 
we  are  of  opinion  that  it  is  not  necessary  to  give 
this  formal  proof,  though  it  may  be  very  material 
to  consider  what  has  happened  in  the  event  of  it 
arising  under  some  auestion  of  reasonable  excuse. 
The  next  question,  though  it  does  not  present  any 
greater  difficulty,  is  of  some  public  importance, 
and  I  may  say,  speaking  for  myself,  that  I 
answer  this  question  because  we  have  been  asked 
to  answer  it  It  is  a  point  of  law  which  is  capable 
of  argument  and  has  oeen  argued  before  us,  and  I 
must  not  be  thought  to  indorse  the  opinion  that 
such  a  kind  of  condition  can  possibly  be  a  con- 
dition for  a  prosecution  under  sect.  29.  I  will 
refer  to  that  before  I  deal  with  the  merits  of  the 
questions  that  have  been  argued  before  us. 
Sect.  29  says  that  every  parent  or  person  who 
does  not  cause  a  child  to  be  vaccinated  shall 
be  guilty  of  an  offence,  unless  he  shows  a 
reasonable  excuse.  Now,  the  real  point  which 
arises  with  regard  to  a  prosecution,  apart  from 
the  question  which  is  stated  to  us,  is  whether  it 
is  necessary  to.  show  that  the  guardians  have 
authorised  a  prosecution  before  the  magistrates 
could  entertain  it  I  am  of  opinion  that  there 
is  nothing  of  the  kind  necessary.  My  brother 
Ohannell  referred,  in  the  course  of  the  argument, 
to  cases  in  lunacy,  and  there  are  many  other 
cases  where  the  fiat  of  the  Attorney- General  has 
to  be  obtained,  as  in  the  case  of  criminal  pro- 
ceedings against  trustees,  where  you  have  to 
prove  the  fiat,  and  the  officer  goes  down  to  prove 
it.  In  my  opinion  there  is  no  ground  for  saying 
that  the  consent  of  the  guardians  is,  on  the  face 
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of  the  statute,  on  the  ground  of  any  considera- 
tion supposed  to  be  involved  in  the  statute  to  be 
made  a  condition  precedent  to  this  prosecution. 
But  the  case  goes  further,  and  we  are  asked  to 
say  whether  the  vaccination  officer,  by  virtue  of 
his  appointment  as  such,  without  directions, 
general  or  special,  from  the  guardians  at  any 
time,  and  notwithstanding  the  guardians'  direc- 
tions not  to  prosecute  in  certain  specified  cases, 
can  institute  proceedings  under  the  Vaccination 
Acts  1876  to  1898,  as  vaccination  officer  of  the 
guardians  Now,  I  do  not  deal  with  any  question 
between  the  guardians  and  the  officer  as  to  any 
Question  of  expense  he  has  incurred,  or  any- 
thing else  which  will  arise  as  between  the  officer 
and  the  guardians;  1  deal  with  the  question  of 
what  are  the  public  duties  of  the  vaccination 
officer.  We  have  again  to  go  back  and  see  the 
scheme  of  the  Legislature.  Sect  16  I  have  already 
read.  The  parent  is  to  cause  the  child  to  be 
vaccinated.  Sect.  29  creates  the  offence.  Sect.  31 
was  a  section  which  gave  an  alternative  method 
of  getting  the  child  vaccinated,  which  was  a  duty 
undoubtedly  imposed  originally  upon  the  regis- 
trar or  any  officer  appointed  by  the  guardians, 
|  and  which  was  subsequently  by  the  Act  of  1874 
imposed  upon  the  vaccination  officer.  Now,  in 
i  m7  judgment,  having  regard  to  the  provisions  of 
I  the  Act,  and  the  duty  which  the  vaccination  officer 
has  to  perform,  the  vaccinating  officer  has  the 
duty  of  taking  proceedings.  1  should  have  come 
to  this  conclusion  quite  independently  of  t  he  order, 
bnt  1  think  that,  moot  properly,  the  order  of  1898 
makes  the  matter,  if  I  may  use  the  expression,  more 
abundantly  clear.  It  is  not  as  if  this  kind  of  order 
was  passed  for  the  first  time.  From  the  year 
1874,  when  the  Vaccination  Act  1874  (37  &  38 
Tict.  c.  75)  removed  any  doubt  upon  the  point  as 
to  the  powers  of  the  Local  Government  Board, 
these  orders  have  been  made.  For  the  purpose  of 
to-day,  I  think  the  Attorney-General  is  right  in 
saying  this  order  is  in  the  position  of  a  statute. 
There  had  been  in  the  order  of  1874  arts.  16  and 
17,  which  were  under  consideration  in  the  case  of 
Bramble  v.  Lowe  (sup.),  where  my  brother  Wright 
had  expressed  his  opinion,  for  the  purpose  of 
sect.  31  (1  agree  for  no  more  than  that),  that,  not- 
withstanding the  provisions  of  the  then  existing 
order  as  to  the  power  of  the  guardians  to  direct 
prosecutions,  the  vaccination  officer  had  the  duty 
to  proceed.  I  agree  with  Mr.  Bawlinson  that  that 
is  not  a  decision  upon  these  sections  which  we 
are  considering,  but  it  is  a  decision  upon  analo- 
gous matter.  Now,  I  need  not  read  again  the 
provisions  of  the  order  of  1898,  referred  to  by 
Mr.  Bawlinson  and  the  Attorney-  General ;  but 
there  is  a  positive  direction  that  the  instructions 
contained  in  the  4th  schedule  are  to  be  obeyed  by 
the  vaccination  officer.  The  instructions  are  that 
the  vaccination  officer  shall  give  a  certain  nor  ice, 
and  if  it  is  not  complied  with  it  will  become  the 
doty  of  the  vaccination  officer,  under  the  Vaccina- 
tion Act  of  1871,  to  take  proceedings  for  the  enforce- 
ment of  the  law,  and  form  K  (which  he  is  directed 
to  serve)  tells  the  person  that,  failing  the  vaccina- 
tion of  the  child,  it  will  be  his  duty  to  take  the 
S roper  steps  for  securing  the  enforcement  of  the 
iw.  Now,  in  my  opinion,  that  order  cannot,  having 
regard  to  the  previous  legislation  and  the  pte- 
vious  orders,  and  the  powers  of  the  Acts  of  1871 
and  1874,  be  said  to  be  ultra  vires.  Mr.  Bawlinson 
-does  not  go  as  far  as  Baying  it  is  ultra  vires,  but 


argues  that  if  the  vaccination  officer  affects  to 
take  proceedings  which  are  either  generally 
prohibited  or  specially  prohibited  by  the  guar- 
dians he  is  bound  in  that  respect  to  obey 
what  are  supposed  to  be  lawful  directions  of 
the  guardian*.  1  think  he  is  bound  to  obey 
the  order  of  the  Local  Government  Board,  and 
any  direction  of  the  board  of  guardians  which 
interferes  with  that  order  of  the  Local  Government 
Board  would  be  illegal,  and  he  is  not  bound  to 
obey  it ;  but  in  my  opinion  there  is  the  duty  of 
the  vaccination  officer,  as  Buch,  to  take  these  pro- 
ceedings. Mr.  Bawlinson  has  said  that  we  ought 
to  assume  in  this  case  there  was  a  bond  fide  inves- 
tigation by  the  guardians  into  each  of  these  cases, 
and  that  they  thought  there  ought  not  to  be 
a  prosecution  upon  the  merits.  I  cannot  come 
to  that  couclusion;  but  1  do  not  wish  to  be 
thought  to  base  my  judgment  on  any  such  narrow 
ground,  I  base  my  judgment  on  the  ground  of  its 
being  the  duty  of  the  vaccination  officer  under 
the  statutes  and  orders  to  see  that  the  provisions 
of  the  Act  are  observed,  and  to  take  proceedings 
if  those  provisions  are  not  observed  ;  aud  1  answer 
the  question,  therefore,  in  the  way  1  have  said,  not 
because  it  could  be  alleged  it  was  a  condition 
precedent  to  the  prosecution  being  entertained, 
out  because  we  have  been  asked  to  express  an 
opinion  on  the  point  before  us,  and  I  am  therefore 
of  opinion  that  the  appeal  should  be  diBmiBsed 
with  costs. 

Darling,  J. — I  am  of  the  same  opinion.    On 
the  first  point  raised,  whether  it  was  necessary  to 

frove  that  the  doctor  had  attended  at  the  house, 
do  not  desire  to  say  anything.  The  other  point 
raises  a  legal  question.  The  question  that  we  are 
asked  upon  that  head  is  this :  Whether  the  vacci- 
nation officer  can  legally  prosecute  for  breaches 
of  the  law,  if  ordered  by  the  guardians  not  to  do  so, 
and  so  ordered  by  them  for  no  reason  given  what- 
ever P  In  effect,  that  question,  if  you  look  at  the 
case  and  the  documents  set  out  in  it,  and  on  which 
it  is  founded,  comes  to  this :  that  the  question  we 
are  asked  is  whether  guardians,  who  have  been 
compelled  by  mandamus  to  appoint  an  officer  to 
enforce  the  vaccination  laws,  can  obey  the  law  by 
appointing  a  vaccination  officer,  paying  his  salary, 
and  then  ordering  him  never  to  prosecute  anyone 
unless  he  has  their  sealed  order  to  do  so,  and  then 
never  issuing  any  sealed  order,  nor,  so  far  as  I  can 
see,  ever  intending  to  issue  oneP  Now,  that  is 
the  question.  To  act  in  such  a  way  as  these 
guardians  show,  upon  these  resolutions  that 
they  pass,  they  intend  to  act,  is  simply  to 
claim  a  right  to  reduce  the  vaccination 
laws  to  an  absolute  nullity.  They  pass  a 
resolution  in  which  they  condemn  the  vacci- 
nation officer  for  prosecuting  defaulters.  They 
bring  up  a  list  of  ten  people  —  defaulters  — 
and  another  list  of  twelve  people— defaulters. 
They  passed  a  resolution  that  he  is  hereby 
instructed  to  take  no  further  steps  instituting 
proceedings  against  those  persons  until  he 
receives  instructions  from  the  guardians  to  do  so, 
and  it  was  very  well  known  that  they  had  not 
investigated  the  cases  for  a  moment.  They  do  not 
intend  to  issue  instructions,  and  they  set  out  in 
their  resolution  that  the  guardians  will  specially 
authorise  him  in  writing  under  their  common 
seal  to  prosecute  such  defaulters,  not "  as  have 
broken  the  law,"  but  the  words  they  use  are  very 
significant,  "  as  they  desire  to  be  prosecuted."    I 
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do  not  want  to  use  any  words  which  may  seem 
disrespectful  to  this  elected  public  body — the 
Leicester  Guardians — but  when  I  put  this  claim 
in  words  it  irresistibly  occurs  to  me — and  I 
should  think  it  would  irresistibly  occur  to  any- 
body who  might  not  choose  to  say  it,  but  I  think 
I  will — that  this  claim  of  the  guardians  is  to  liken 
the  vaccination  laws,  and  to  hold  that  Parliament 
meant  them  to  be  like  a  very  celebrated  recipe 
for  dressing  cucumber,  which  was  that  you  were 
to  choose  it  very  carefully,  lust  as  though  it  were 
a  vaccination  officer,  peel  it  and  out  it  up  into 
delicate  slices,  add  to  it  expensive  things  like 
vinegar,  pepper,  salt,  and  the  best  Lucca  oil, 
and  then  throw  the  whole  mixture  out  of  window. 
In  simple  language,  that  is  what  the  claim  of 
these  guardians  comes  to,  and  I  cannot  believe  that 
Parliament  devoted  a  whole  session  and  worlds  of 
trouble  to  reduce  the  vaccination  laws  to  any 
such  ridioulous  basis.  I  think  the  argument 
put  before  us  by  the  Attorney- General  really 
was  not  necessary,  but  it  made  the  matter  so 
plain  that  it  was  to  the  public  advantage  it 
should  be  put  forward,  and  I  agree  in  the 
judgment  and  in  the  language  in  which  it  has 
been  expressed  by  my  Lord. 

Ohakkell,  J.— I  agree,  and  I  do  not  think  it 
is  necessary  to  add  anything  .to  my  Lord's 
j  agm  Appeal  dismissed. 

Solicitors  for  the  appellant,  Crowders,  Vizard 
and  Oldham,  for  Owston,  Dickinson,  and  Simpson, 
Leicester. 

Solicitors  for  the  respondent,  Fowler  and  Fowler, 
Leicester. 

Solicitors  for  the  Local  Government  Board, 
Sharps,  Parker,  Pritchard,  Barham,  and  Lawford. 


Thursday,  March  13, 1902. 

(Before  Lord  Altebstone,  C.J.,  Dablino  and 

Channell,  JJ.) 
Greenwood  (app.)  v.  Backhouse  (reap.),  (a) 

Animal  —  Horse  —  Working  in  an  unfit  stale — 
Guilty  knowledge —  Prevention  of  Cruelty  to 
Animals  Act  1849  (12  <*  13  Vict.  c.  92),  $ .  2. 

The  appellant,  who  was  charged  with  causing  two 
hcrtes  to  be  worked  in  an  unlit  state,  carried 
on  business  in  London,  and  the  two  horses  in 
question  were  under  the  charge  of  one  L.  at  a 
farm  at  C,  where  the  appellant  resided.  He 
was  practically  always  away,  and  did  not  see 
the  horses  above  once  a  fortnight,  they  being 
under  the  entire  management  of  L.  There  was 
some  evidence  that  the  appellant  knew  that  the 
horses  had  been  out  of  condition  at  some  time, 
but  no  evidence  was  given  as  to  the  date  when 
that  was,  or  how  long  it  was  before  the  alleged 
improper  working.  There  was  no  evidence  that 
the  appellant  had  interfered  with  L.,  had  given 
any  order  for  the  horses  to  be  worked,  or  knew  of 
their  condition  on  the  day  in  question.  On  the 
2nd  May  1901  the  horses  were  being  worked  in 
an  unfit  state.  The  justices  convicted  the 
appellant. 

Heta  (allowing  the  appeal),  that  there  was  a  failure 
on  the  part  of  the  prosecution  to  give  any  evidence 
of  guuty  knowledge  with  regard  to  the  offence  in 
question. 

(a)  Reported  by  W.  di  B.  Hiebkrt,  Esq.,  B*rriiter-*t-L»w. 


Case  stated  on  an  information  preferred  by  the 
respondent  against. the  appellant  charging  him 
with  unlawfully  causing  to  be  cruelly  ill-treated, 
abused,  and  tortured  certain  animals — to  wit,  two 
horses — by  causing  them  to  be  worked  in  an  unfit 
state. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  proved : — 

The  appellant  was  a  slate  merchant  carrying  on 
business  in  London  and  employing  hones  in  his 
business.  He  resided  at  Hill  Top,  Chaldon,  where 
he  had  a  pleasure  farm  of  100  acres. 

At  the  beginning  of  May  1901  John  Lunn  and 
a  man  named  Bradford  were  in  the  employment 
of  the  appellant  at  Hill  Top  Farm,  Lunn  in  the 
capacity  of  foreman. 

On  the  2nd  May  1901  two  horses  were  being 
worked  in  an  unfit  state  on  the  appellant's  farm 
by  Bradford.  They  were  suffering  from  old 
sores  on  the  shoulders. 

The  following  evidence  was  also  given:  Two 
witnesses  called  by  the  respondent  swore  that  on 
the  day  in  question  on  one  horse  there  was  a  mass 
of  old  sores  extending  from  the  withers  to  the 
point  of  the  shoulders,  and  that  on  the  shoulders 
of  the  other  horse  was  an  old  sore  the  size  of  a 
five-shilling  piece. 

The  respondent  swore  that  on  the  3rd  May  1901 
he  went  to  Hill  Top  Farm.  The  stable  door  was 
looked,  but  he  looked  through  a  ventilator  and 
the  two  horses  were  pointed  out  to  him  by  the  first 
two  witnesses.  He  could  see  a  large  sore  on  the 
right  shoulder  of  one  of  them  which  was  standing 
about  7ft.  away — apparently  an  old  sore. 

On  the  same  day  he  saw  the  appellant  and  said 
to  him :  "  I've  called  to  see  you  respecting  two 
horses  the  police  stopped  yesterday  which  were 
suffering  from  sore  shoulders  and  were  unfit  for 
work."  The  appellant  replied :  "  Write  to  me, 
and  I  will  reply  to  you."  The  respondent 
declined  to  do  so,  and  added :  "  I  understand  that 
you  have  given  orders  for  these  animals  to  he 
looked  up.  The  appellant  replied:  "Precisely 
so.  If  you  are  not  going  to  summon  me,  you 
shall  see  the  horses ;  but  if  you  are,  you  shall  not 
I'll  get  a  veterinary  surgeon  to  see  them." 

The  respondent  offered  to  see  the  horses  with 
the  appellant,  or  to  see  them  when  the  veteri- 
nary surgeon  came.  The  appellant  again  wanted 
an  undertaking  that  the  respondent  would  not 
summon  him  as  a  condition  or  his  being  allowed 
to  see  the  horses. 

Later  on  the  same  day  the  appellant  came  up 
to  the  respondent  and  said :  "  It  seems  to  me  aa 
if  you  wanted  to  get  people  fined  or  put  in 
prison."  The  respondent  said  that  he  was 
waiting  to  see  Lunn. 

Later  on  still  the  appellant  appeared  with  Lunn, 
and  said  to  the  respondent :  "  Now,  here  is  Lunn, 
and  I've  told  him  that  he  is  not  to  say  one  word 
to  you  or  to  answer  any  questions." 

The  respondent  said:  "I  shall  ask  him  one 
question,"  and  then  he  said  to  Lunn :  "  Have  you 
ever  spoken  to  your  master  about  the  horses' 
shoulders P"  The  appellant  said:  "dome  on; 
don't  you  answer  him ;  don't  Bay  a  word,"  and 
turned  him  away. 

The  respondent  followed,  and  said  to  the  appel- 
lant that  Bradford  had  told  him  that  he  (Brad- 
ford) had  been  dressing  the  shoulders  with  hot 
water  and  salt  for  some  few  days,  and  that  he 
(Bradford)  had   seen  the  appellant  go  into  the 
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stables  while  the  horses  were  suffering  from  the 
•ores.    To  this  the  appellant  made  no  reply. 

For  the  defence  the  appellant  gave  evidence, 
and  swore  that  be  took  no  personal  management 
of  the  farm,  bat  left  that  to  Lnnn.  The  la»t  time 
he  saw  the  horses  at  work  before  the  2nd  May 
was  about  a  week  previously,  when  he  saw  theui 
at  work  in  the  distance,  but  could  not  tell  whether 
anything  was  the  matter  with  them  or  not.  He 
did  not  know  the  state  they  were  in.  He  was  in 
business  in  London  and  left  home  very  early 
in  the  morning,  and,  as  a  rule,  did  not  get  back 
before  seven  o'clock  in  the  evening.  In  cross- 
examination  the  appellant  said  that  he  did  not 
go  to  see  that  his  horses  were  well  fed  or  kept 
clean.  He  visited  the  stables  perhaps  once  a 
week  or  a  fortnight  to  see  the  horses.  He  went 
in  order  to  «o  round  and  see  all  there  was  there. 
He  did  not  know  that  water  and  salt  had  been  ob- 
tained from  the  house,  and  he  had  not  been  spoken 
to  about  the  wounds.  There  was  a  previous  case 
of  the  same  kind  against  him  in  which  the  respon- 
dent gave  untrue  evidence;  that  was  why  he 
(the  appellant)  said  to  him :  "  If  you  have  any 
questions,  in  order  tbat  there  may  be  no  mis- 
understanding, you  put  them  in  writing,  and  you 
shall  have  the  answers  in  writing."  That  previous 
case  was  dismissed.  He  had  never,  to  his  know- 
ledge,  been  in  the  stable  when  the  horses  had 
sintered  from  boils  or  sores. 

Lunn  was  also  called,  and  swore  that  the  appel- 
lant did  not  see  the  animals  often;  that  he  (Lunn) 
had  the  whole  management  of  the  horses,  and  that 
the  appellant  was  in  London  all  day ;  and  that  he 
did  not  think  that  the  appellant  knew  anything  of 
the  condition  of  the  animals.  He  did  not  remember 
seeing  the  appellant  in  the  stables  during  the 
week  previous  to  the  2nd  May.  He  (Lunn)  had 
said  to  Polios-constable  Boon  that  the  appellant 
would  hold  him  (Lunn)  responsible,  but  he  did 
not  see  how  he  could  be  responsible  for  this  sort 
of  thing  on  his  pay. 

On  the  part  of  the  appellant  it  was  contended 
that  there  was  no  evidence  upon  which  the  appel- 
lant could  be  convicted  of  the  offence  charged 
against  him. 

The  justices  were  of  opinion  that  there  was 
such  evidence,  and  they  accordingly  convicted  the 
appellant. 

The  question  of  law  arising?  on  the  above  state- 
ment for  the  opinion  of  this  court  was  whether 
there  was  any  evidence  upon  which  the  conviction 
ooold  be  supported. 

Woodcock  for  the  appellant. — Here  there  is  an 
entire  absence  of  guilty  knowledge  whioh  is  neces- 
sary for  a  conviction  under  sect.  2  of  12  &  13  Vict, 
c  92.  That  guilty  knowledge  must  be  proved  by 
the  prosecution.  It  is  not  enough  to  prove  that 
the  appellant  knew  the  state  of  the  horses ;  it 
must  be  proved  that  he  knew  they  were  being 
worked  in  that  state.  There  is  no  evidence  that 
he  knew  that  the  horses  were  being  worked  in  that 
state,  or  were  going  to  be  worked.  He  referred 
to 

ElUott  v.  Osborn*,  65  L.  T.  Hap.  378 ;  17  Cox  C.  C. 
346; 

Small  v.  Wart,  47  J.  P.  20. 

Cecil  Dwyer  (Colam  with  him)  for  the  respon- 
dent— There  is  some  evidence  upon  which  the 
justices  could  draw  the  conclusions  whioh  they 
have.    In  Elliott  v.  O$borne  {tup.)  and  Small  v. 


Warr  (sup.)  the  only  evidence  was  that  the 
persons  there  were  in  the  relationship  of  master 
and  servant  respectively ;  that,  of  course,  would 
not  be  sufficient  for  a  conviction,  but  the  facts 
here  go  a  good  deal  further  than  that.  The  con- 
viction was  right. 

Lord  Alverstone,  0.  J.— Of  course,  if  there  is 
evidence  on  whioh  the  magistrates  can  act,  what- 
ever we  may  think  of  their  finding,  we  ought  not 
to  interfere.  But  in  this  case,  when  the  whole  of 
the  evidence  is  looked  at,  we  do  not  think  there 
is  evidence  of  guilty  knowledge  on  the  part  of 
the  defendant.  It  has  been  recognised  for  a  great 
many  years  that  under  this  Act  there  must  be 
some  guilty  knowledge.  The  defendant  was,  on 
the  evidence,  in  London  all  the  day.  It  is  further 
said  that,  on  the  evidence,  he  was  practically 
always  away,  but  he  did  visit  the  stables  once  a 
fortnight.  It  is  also  sworn  by  Lunn,  who  was 
called,  that  he  had  the  whole  management  of  the 
horses,  that  the  appellant  was  in  London  all 
day,  and  that  he  (Lunn)  did  not  think  the  appel- 
lant knew  anything  of  the  condition  of  the* 
animals.  The  only  evidence  whioh  may  be  said  to 
be  against  that,  and  I  think  it  cannot  be  said  to 
be  wholly  inadmissible,  is  some  evidence  that  the 
inspector,  making  a  statement  to  the  appellant, 
made  a  statement  in  reference  to  what  Bradford 
had  said  to  him,  whioh  would  go  to  show  that  the 
appellant  was  told  by  the  inspector  that  he  did 
know  that  the  animals  had  been  out  of  condition 
at  some  time,  because  it  was  stated  to  him,  and  he 
made  no  reply.  He  said  that  he  had  seen  Bradford 
with  water  and  salt  for  some  few  days,  and  that 
the  appellant  had  gone  into  the  stable  while  the 
horses  were  suffering  from  sores.  At  first  I 
thought  that  that  was  enough;  on  considera- 
tion I  think  not.  It  is  perfectly  true  that  it 
is  said  that  the  appellant  made  no  reply, 
but  nothing  is  said  as  to  the  date  when  that 
occurred,  and  how  long  it  was  before  the  alleged 
improper  working,  and  there  is  no  evidence  that 
the  appellant  had  interfered  with  Lunn,  had 
given  any  order  for  the  horses  to  be  worked,  or 
knew  of  the  condition  of  the  horses  on  this  day. 
I  think  the  conversation  and  the  apparent  reluct- 
ance to  give  answers  to  the  inspector  was  suffi- 
ciently explained,  or  so  sufficiently  explained  that 
the  magistrates  ought  not  to  act  upon  that  con- 
firmative evidence.  Whatever  view  may  be  taken 
of  the  particular  defence  set  up,  or  the  particular 
explanation  given  by  the  defendant,  I  think  there 
was  on  the  part  of  the  prosecution  failure  to  give 
sufficient  evidence,  or  any  evidence  on  which  the 
magistrates  ought  to  have  acted,  of  guilty  know- 
ledge on  the  part  of  the  appellant.  Therefore 
the  appeal  should  be  allowed  and  the  conviction 
quashed. 

Darling,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  what  was  before  the  magistrates 
amounted  to  a  suspicious  amount  of  ignorance, 
and  the  magistrates  interpreted  suspicious  igno- 
rance to  be  guilty  knowledge.  I  do  not  think 
that  they  are  the  same  thing. 

Chajtnell,  J.— I  agree.  I  assume  that  the 
magistrates  are  entitled  to  disbelieve  the  appel- 
lant's evidence  if  they  liked.  There  was  some- 
thing to  the  contrary,  and  we  cannot  judge 
whether  they  were  right  or  wrong  in  disbelieving 
him,  but,  assuming  that  they  did  disbelieve  him* 
that  does  not  supply  the  defect  which  seems  to 
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me  to  exist  in  the  affirmative  evidence  for  the 


prosecution. 


Appeal  allowed. 


Solicitors :    Dixon,    Weld,  and  Dixons ;  8.  G. 
Tolhill. 


March  13  and  14, 1902. 
(Before  Lord  Alvbrstone,  C.J.,  Darling  and 
Channell,  JJ.) 
Bex  v.  Tempest  and  others,  (a) 
licensing — Justices  —  Likelihood  of  bias — Justice 
holding    brewery    shares  —  Disqualification  — 
Licensing  Act  1872  (35  &  36  Vict.  c.  94),  ss.  38, 
60. 
An  application  was  made  to  the  licensing  com- 
mittee of  the  borough  of  T.for  the  removal  of  a 
licence  to  new  premises. 
Three  of  the  justices  were  members  of  the  borough 
council  of  T.t  and  one  held  shares  in  a  brewery 
company  that  sold  beer  within  the  district. 
JL  suggestion  was  made  before  the  committee  that 
if  the   transfer    was    granted  another    licence 
would  be  given  up  and  certain  property  would 
be  placed  at  the  disposal  of  the  corporation  for 
town  improvements.     The  transfer  was  granted. 
The  confirming  authority,  which  included  the  four 
justices,  confirmed    toe   transfer,  but  the  offer 
above  stated  was  withdrawn 
Meld,  that  there  was  not  any  likelihood  of  bias  on 
the  part  of  the  three  justices  who  were  members  of 
the  borough  council,  so  as  to  render  the  orders 
made  invalid ;  and 
Meld,  further,  that  the  orders  were  not  invalid  by 
reason  of  the  fact  that  the  fourth  justice  adjudi- 
cated, owing  to  proviso  (3)  of   sect.  60  of  the 
Licensing  Act  1872. 
Secus,  where  actual  bias  could  be  shown  in  fact  to 

exist. 
Oause  shown  against  a  role  nisi  for  a  writ  of 
certiorari  to  bring  up  and  quash  an  order  dated 
the  23rd  Oct.  1901  confirming  and  sanctioning  an 
order,  dated  the  25th  Sept.  1901,  of  the  licensing 
committee  of  the  borough  of  Tarn  worth  for  the 
removal  of  the  licence  of  the  Rose  and  Grown 
inn  to  certain  new  premises  to  be  erected,  on  the 
ground  of  bias  on  the  part  of  some  justices  and 
pecuniary  interest  on  the  part  of  one  of  them. 

From  the  affidavits  filed  in  support  and  opposi- 
tion to  the  rule  it  appeared  that  the  owners  of  the 
Bose  and  Grown  inn  gave  orders  for  the  prepara- 
tion of  plans  for  the  erection  of  a  new  building 
on  a  site  opposite  to  that  upon  which  the  Bose  and 
Grown  stood.  It  was  arranged  that  the  building 
line  of  the  new  premises  should  be  set  back  about 
7ft.,  the  result  of  which  would  be  that  the  corpo- 
ration of  Tarn  worth  would  become  possessed  of  a 
atrip  of  land,  7ft.  wide,  running  the  whole  length 
•of  the  new  premises. 

The  plans  as  arranged  were  submitted  to  the 
Sanitary  and  Streets  Committee  of  the  borough 
council  on  the  11th  July,  and  were  subsequently 
■approved  by  them. 

Three  of  the  members  of  the  borough  council 
were  also  members  of  the  licensing  committee  of 
the  borough,  and  one  of  the  justices  held  shares 
in  Allsopps  Limited,  a  brewery  company  which 
.sold  beer  in  the  district. 

On  the  25th  Sept.  an  application  was  made  to 

(a)  Reported  by  W.  db  B.  Hrrbbbt,  Esq.,  Barri«ter-at-L»w. 


the  licensing  committee,  at  the  meeting  of  which 
the  justices  above  referred  to  were  present,  for 
the  provisional  removal  of  the  licence  of  the  Bose 
and  Grown  to  the  proposed  new  premises. 

It  was  stated  bv  counsel  at  the  hearing  on 
behalf  of  the  applicant  that  if  the  application 
was  granted  the  owners  would  surrender  another 
licence  which  they  held  in  the  town,  and  would 
also  place  the  site  of  the  old  Bose  and  Grown  and 
of  Bix  cottages  at  the  disposal  of  the  corporation. 

The  licence  for  the  new  promises  was  granted 
by  a  majority  of  the  justices. 

On  the  23rd  Oct.  the  confirming  authority, 
which  consisted,  among  others,  of  the  above 
justices,  confirmed  the  order  of  the  licensing 
committee. 

At  this  hearing  the  offer  made  to  surrender 
the  old  site  of  the  Bose  and  Grown  and  give  the 
other  property  was  withdrawn,  and  after  such 
withdrawal  the  licence  was  confirmed  as  stated. 

It  was  suggested  that  there  was  bias  on  the 
part  of  the  three  justices  because  of  the  proposal 
as  to  the  old  site  of  the  Bose  and  Grown  and  the 
cottages  having  regard  to  the  fact  that  some  of 
the  licensing  justices  were  members  of  the 
borough  council,  and  that  the  corporation  would 
benefit  by  the  transfer  being  allowed,  and  that  as 
to  the  other  justice,  the  orders  were  bad  because 
he  had  adjudicated,  having  a  pecuniary  interest 
in  the  shares  of  a  brewery  company,  which  pre- 
cluded him  from  sitting  under  the  Licensing  Act 
1872,  s.  60. 

The  justices  denied  that  their  judgment  had  in 
any  way  been  affected  either  by  the  acquisition 
of  the  strip  of  land  referred  to  or  by  the  sugges- 
tion as  to  the  hauding  over  of  the  old  site  of 
the  Bose  and  Grown  and  the  cottages  to  the 
corporation. 

Lavng  (George  Elliott  with  him)  showed  cause 
against  the  rule. — With  regard  to  the  justice  who 
had  an  interest  in  a  brewery  I  cannot  contend 
that  he  was  not  disqualified,  but  I  contend  that 
this  would  not  affect  the  result,  having  regard  to 
the  proviso  in  sect.  60  of  the  Licensing  Act  1872. 
The  words  of  that  section  are :  4*  No  justice  shall 
act  for  any  purpose  under  this  Act  or  under  any  of 
the  Intoxicating  Liquor  Licensing  Acts  . 
who  is  in  partnership  with  or  holds  any  share  in 
any  company  which  is  a  oommon  brewer  ...  or 
retailer  ...  of  any  intoxicating  liquor  in  the 
licensing  district  or  in  the  district  or  districts 
adjoining  to  that  in  which  such  justice  usually 
acts.  .  .  .  No  act  done  by  any  justice  dis- 
qualified by  this  section  shall  by  reason  only  of 
such  disqualification  be  invalid."  Also  by  sect.  38 
of  that  Act  it  is  provided :  "  No  objection  shall 
be  made  to  any  licence  granted  or  confirmed  in 
pursuance  of  this  section  on  the  ground  that  the 
justices  or  committee  of  justices  who  granted  or 
confirmed  the  same  were  not  qualified  to  make 
such  grant  or  confirmation."  There  was  a  similar 
disqualification  in  the  Act  of  1828,  but  there  was 
no  proviso.  Here  with  regard  to  those  justices 
who  were  members  of  the  borough  council,  I 
contend  that  there  was  no  offer  made,  but  if  in 
fact  an  offer  had  been  made  it  was  absolutely 
withdrawn,  and  did  not  weiph  at  all  with  them 
when  considering  the  application.  The  whole 
question  here  turns  upon  whether  or  no  there 
was  any  bias  in  fact.  That  would  no  doubt  show 
the  distinction  between    this  case   and  Bex  r. 
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Justices  of  Sunderland  (ante,  p.  288 ;  85  L.  T.  Rep- 
183;  (1901)  2  K.  8.  357).  In  that  case  the  late 
Master  of  the  Rolls  laid  it  down  as  follows :  "  What 
is  the  rale  on  t  he  subject  ?  I  f  the  j  a stice  actin  g  is 
pecuniarily  interested  there  clearly  is  a  bias  which 
disqualifies  him.  There  is,  however,  no  question 
of  any  personal  pecuniary  interest  in  this  case. 
Then  what  is  the  rule  with  regard  to  bias  in  cases 
other  than  those  in  which  there  is  a  pecuniary 
interest  on  the  part  of  the  justice.  In  Reg.  v. 
Band  (L  Rep.  1  Q.  B.  230)  Blackburn,  J.,  who 
delivered  the  judgment  of  the  court,  after  stating 
that  in  cases  where  there  was  a  direct  pecu Diary 
interest  in  the  subject  of  inquiry,  however 
small,  that  no  doubt  disqualifies  a  person  from 
acting  as  a  judge  in  the  matter,  but  that 
in  the  case  before  the  court  there  was  no  such 
interest  in  the  justices  alleged  to  be  biassed,  pro- 
oeeded  to  say :  *  But  the  only  way  in  which 
the  facte  could  affect  their  impartiality  would  be 
that  they  might  have  a  tendency  to  favour  those 
for  whom  they  were  trustees,  and  that  is  an 
objection  not  in  the  nature  of  interest,  but  of  a 
challenge  to  the  favour.  Wherever  there  is  a 
real  likelihood  that  the  judge  would  from  kindred 
or  any  other  cause  have  a  bias  in  favour  of  one 
of  the  parties,  it  would  be  very  wrong  in  him  to 
act,  and  we  are  not  to  be  understood  to  say  that 
where  there  is  a  real  bias  of  this  sort  this  court 
would  not  interfere/  ''  There  can  be  no  real  bias 
in  this  case,  and  the  matter  is  quite  different 
to  the  facts  in  Bex  v.  Justices  of  Sunderland 
(tup.) 

HextaU  in  support  of  the  rule. — With  regard  to 
Beets.  38  &  60  of  the  Licensing  Act,  they  must 
be  read  together.  They  cannot  destroy  a  dis- 
qualification of  justices  on  the  ground  of  bias, 
and  they  cannot  furnish  any  answer  to  a  case  like 
the  present  one.  The  meaning  of  those  provi- 
sions is  that  any  order  made  would  be  valid,  and 
not  by  reason  of  the  constitution  of  the  tribunal 
on  the  particular  occasion,  have  to  be  considered 
as  a  nullity.  If,  for  instance,  a  lioence  was 
granted  and  liquor  sold  under  it,  which  licence 
was  afterwards  found  to  be  bad  on  the  ground  of 
the  disqualification  of  the  justices,  the  seller  of 
the  liquor  would  be  protected.  [Lord  Alver- 
8T0HE,  C.J. — That  will  not  do,  for  the  words  are : 
*  No  act  done  by  any  justice."  The  act  done  by 
the  justice  is  not  selling  the  liquor,  but  sitting 
and  sanctioning  the  licence.]  1  submit  that  the 
word  "  invalid  means  this :  it  does  not  mean 
that  the  section  shall  have  the  power  of  setting 
op  the  justice  who  but  for  this  proviso  would 
have  had  no  jurisdiction  on  objection  being  taken, 
but  it  means  that  the  innocent  third  party  shall 
not  suffer  by  being  liable  to  penalties  under  the 
Licensing  Acts  for  which  in  no  way  he  could  be 
h*ld  responsible.  The  facts  here  clearly  show 
reasonable  apprehension  of  bias,  owing  to  the  com- 
bination of  circumstances.    He  referred  to 

Rem  y.  Justices  of  Bunderland  (sup.)  ; 

Reg.  v.  Rand  (sup.)  ; 

Reg.  v.  Meyer,  34  L.  T.Bep.  247  ;  1  Q.  B.  Div.  173. 

In  Beg  v.  Rain  (12  Times  L.  Rep.  323)  the  late 
Lord  Chief  Justice,  Lord  Russell,  said :  "  But 
could  it  be  said  that  these  three  gentlemen 
approached  the  consideration  of  the  question  of 
the  licence  under  circumstances  free  from  all 
probability  of  bias  P  Was  there  not,  on  the  con- 
trary, a  strong  probability  that  they  would  be, 
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consciously  or  unconsciously,  subject  to  bias  P  " 
Again,  in  Beg.  v.  Hugging  (72  L.  T.  Rep.  193 ; 
(1895)  1  Q.  B.  563)  Wills,  J.  said :  "  Here  there  is 
no  question  of  Martin  having  had  any  pecuniary 
interest  in  the  result  of  the  litigation,  nor  is  it 
suggested  that  he  had  any  actual  oias  against  the 
defendant.  The  question  iB  whether  there  was  a 
reasonable  apprehension  of  bias  .  .  .  it  is  far 
safer  to  enlarge  the  area  of  this  class  of  objec- 
tions to  the  Qualifications  of  justices  than  to 
restrict  it.'*  I  submit  the  rule  should  be  made 
absolute. 

Lord  Alvebstone,  C.J. — This  rule  was  moved 
upon  affidavits  which  stated  the  possible  bias  of 
certain  justice*  who  were  members  of  the  corpo- 
ration of  Tamworth,  and  also  on  the  ground  that 
one  of  the  justices  had  an  interest  which  pro- 
hibited him  from  sitting  under  Beet.  60  of  the 
Act  of  1872.  I  adopt  the  test  that  was  laid  down, 
by  the  Master  of  the  Rolls  in  the  Sunderland 
case,  which  I  well  remember,  because  it  was 
argued  at  very  great  length  before  my  brother 
Lawranoe  and  myself  (84  L.  T.  Rep.  591).  Wo 
took  a  view  on  the  facts  different  from  that 
which  the  Court  of  Appeal  took.  We  thought  it 
within  the  case  of  Beg.  v.  Justice  of  Stockport  (60 
J.  P.  552),  of  which  the  Court  of  Appeal  have 
expressed  disapprovnl.  The  test  laid  down  by  the 
late  Master  of  the  Rolls  was  this :  The  decision 
must  really  turn  on  a  question  of  fact  whether 
there  wis  or  was  not  under  the  circumstances  a 
real  likelihood  that  there  would  be  a  bias 
the  part  of  the  justices  alleged  to  have 
so  masted.  In  this  case  the  facts  which, 
gave  rise  to  the  question  were  these :  Before  the 
licensing  committee  on  which  these  gentlemen 
sat  the  brewers  had  offered  or  expressed  the 
intention  of  giving  to  the  town  or  giving  for  the 
purpose  of  a  street  in  the  town  the  site  of  the 
public-house  and  some  cottages  next  to  it.  There 
was  also  another  reason  urged  for  the  grant  of 
the  transfer  of  the  licence,  that  another  licence 
in  another  part  of  the  town  was  going  to  be  given, 
up,  and  that  latter  consideration  has  been  held  to 
be  a  legal  consideration  for  the  magistrates  to 
bear  in  mind  when  dealing  with  the  transfer  of  a 
lioence.  Another  point  raised,  which  in  my 
opinion  is  not  really  material,  that  when  the  new 
premises  were  going  to  be  fitted  up  there  was- 
to  be  a  widening  of  the  street.  It  seems  clear 
that  the  widening  of  the  street  was  necessitated 
as  a  public  improvement,  and  had  been  prac- 
tically determined  on  by  the  street  committee,, 
and  did  not  depend  on  any  offer  of  the  brewers. 
Before  the  confirming  tribunal,  where  the  objec- 
tion was  t*ken  to  the  magistrates  who  were, 
sitting,  the  offer  was  stated  to  be  withdrawn. 
The  question  is  whether  we  ought  to  come  to  the. 
conclusion  that  the  statement  made  before  the 
licensing  committee  aud  withdrawn  at  the  time 
of  the  hearing  for  confirmation  was  such  that  the 
magistrates  would  be  likely  to  be  biassed  in 
granting  the  transfer  because  of  the  hope  and 
expectation  that  the  brewers  would  carry  out 
their  original  intention  though  they  had  with- 
drawn it,  and  that  therefore  these  magistrates 
would  not  bring  to  bear  on  the  question  an  open 
mind  or  at  anv  rate  that  there  was  a  likelihood 
or  probability  that  they  would  be  biassed.  Taking 
the  question  of  fact,  and  applying  strictly  the 
rale  laid  down  in  the  Sunderland  case,  it  seems 
to  me  that  the  evidence  was  not  sufficient.    I  for 


604 


MAGISTRATES'   CASES. 


K.B.  Div.J 


Bex  v.  French  ;  Ex  parte  Roberts  and  another. 


[K.B.  Div. 


myself  think  we  ought  to  attach  importance  to 
this.  I  do  not  disregard  the  affidavit  of  the 
magistrates  themselves,  who  said  that  they  con- 
sidered the  matter  independently,  that  they  were 
not  influenced,  that  they  thought  it  was  good  for 
the  town  to  have  better  premises,  and  that  also 
the  number  of  licences  was  being  reduced.  In. 
the  face  of  that  ought  we  to  hold  that  this  state- 
ment by  counsel — probably  made  imprudently 
but  still  made  at  the  original  hearing— ought  to 
be  enough  for  us  to  say  there  was  a  reasonable 
probability  of  the  magistrates  not  being  unbiassed, 
•and  that  there  was  such  reasonable  probability  of 
their  being  biassed  that  we  ought  to  hold  they 
were  disqualified  P  Applying  the  test  indicated  by 
the  Court  of  Appeal,  I  come  to  the  conclusion 
there  was  not  sufficient  evidence  in  this  case  of 
bias.  Then  remains  the  further  point,  which  is 
not  without  difficulty.  The  fourth  magistrate  who 
was  present  at  the  confirming  sessions  appears 
to  have  a  share  in  Ailsopps,  and  it  is  not  disputed 
he  comes  within  the  opening  words  of  sect  60 
The  point  we  have  to  consider  is  whether  the 
licence  is  bad  because  he  adjudicated  upon  it  not- 
withstanding the  provisions  of  that  section.  The 
true  meaning  of  the  proviso  at  the  end  of  that 
section  is  not  without  difficulty.  The  words  are : 
41  No  act  done  by  auy  justice  disqualified  by  this 
section  shall  bv  reason  only  of  such  disqualifica- 
tion be  invalid."  It  was  argued  by  Mr.  Hextall 
that  comparing  that  with  the  analogous  provision 
in  sect.  38,  it  meant  to  say  that  no  objection 
should  be  taken  to  the  sale  of  liquor  in  that  case, 
acting  under  the  licence,  and  if  the  question  had 
arisen  solely  under  sect.  38,  I  think  that  there 
would  be  some  ground  for  that  argument  But 
when  you  look  at  the  actual  language  of  sect  60,. 
which  creates  the  status  of  disqualification,  it 
•ays  that:  "No  act  done  by  any  justice  dis- 
qualified by  this  section  shall  bv  reason  only  of 
such  disqualification  be  invalid.  In  my  opinion 
it  is  impossible  to  put  such  a  limited  construction 
as  that  contended  for.  I  think  the  words  of  the 
Act  here  occurring  in  the  proviso  to  a  section 
creating  a  disqualification  against  the  doing  of 
the  act,  and  creating  a  penalty,  cannot  be  con- 
strued so  narrowly ;  that  is  to  say,  that  the  act 
was  not  intended  to  be  protected  if  that  was  the 
only  disqualification.  I  would  further  point  out 
that  this  proviso  would  be  no  protection  where  a 
case  of  actual  bias  was  raised — where  it  is  said 
that  the  interest  of  the  brewer  is  suoh  that  he 
would  be  biassed.  In  that  case,  of  oourse,  the 
section  would  not  be  wanted,  but  it  is  quite  plain 
to  my  mind  that  the  section  Baying  "  by  reason 
only  of  such  disqualification"  means  thereby 
what  I  may  call  the  technical  disqualification 
created  by  the  Act.  But  if  any  brewer  was  to 
sit,  and  the  case  made  was  that  he  was  biassed  in 
fact,  or  likely  to  be  biassed  in  fact,  different  con- 
siderations would  arise.  Under  all  the  circum- 
stances I  think  neither  of  the  objections  are 
successful,  and  the  rule  must  be  discharged. 

Darling,  J. — I  am  of  the  same  opinion. 

Ohan*ell,J.-I  agree.        &*,  dU)ihargei, 

Solicitors :  Braikenridge  and  Edwards,  for 
JfeviU,  Atkin,  and  Mathews,  Tarn  worth ;  Andrew 
Wood  and  Purves,  for  /.  H.  Dewes,  Tamworth. 


March  13  and  17, 1902. 
(Before  Lord  Alybrstonb,  G.J.,  Darling  and 
Channell,  JJ.) 
Bex  v.  French;  Ex  parte  Roberts  and 
another,  (a) 
Justices  —  Jurisdiction  —  Conviction  —  Bight  of 
common — "  Title  to  any  lands    .    .    .    or  any 
interest  therein" — Offences  against  the  Person 
Act  1861  (24  &  25  Vict,  c  100),  s.  46. 
Where  an  assault  was  committed  by  one  commoner 
on  another,  and  it  was  alleged  that  the  assault 
was  committed  in  setting  up  a  claim  of  right  to 
prevent  the  complainant  from  spoiling  the  pasture 
of   the  common  by   taking  a  cart  and  horse 
across  it. 
Held,  that  the  jurisdiction  of  the  justices  was  not 
ousted  under  sect.  46  of  the  Offences  against 
the  Person  Act  1861,  as  no  question  arose  as  to 
the  title  to  any  lands  or  any  interest  therein. 
Cause  shown  against  two  rules  nisi  for  writs  of 
certiorari  to  bring  up  and  quash  two  convictions 
of  one  Roberts  and  his  servant  Simmonds  for 
assaults  on  one  Freeman. 

From  the  affidavits  it  appeared  that  Roberts 
and  Freeman  both  had  common  rights  in  relation 
to  Aspall  Green,  in  Suffolk,  and  when  Freeman 
was  leading  a  horse  and  cart  across  the  green 
Roberts  struck  him  across  the  back  with  a  hunting- 
whip.  Subsequently  Roberts'  servant  Simmonds 
committed  another  assault  on  Freeman. 

He  thereupon  summoned  Roberts  and  Sim- 
raouds  for  assault,  and  they  set  up  a  claim  of 
right  to  prevent  Freeman  from  spoiling  the 
pasture  by  taking  a  horse  and  cart  across  it. 

The  justices  held  that  there  was  no  bond  fide 
claim  of  right,  and  convicted  Roberts  and 
Simmonds. 

The  ruleb  nisi  were  obtained  on  the  ground 
that  the  magistrates'  jurisdiction  waa  ousted  by 
there  being  a  claim  of  right. 

It  was  contended  that  the  justices*  jurisdiction 
was  ousted  by  the  Offences  against  the  Person 
Act  1861  (24  &  26  Vict.  c.  100),  which  provides  by 
sect  46  that  "nothing  herein  contained  shall 
authorise  any  justices  to  hear  and  determine  any 
case  of  assault  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements, 
or  hereditaments,  or  any  interest  therein  or 
accruing  therefrom." 

Walter  Stewart  showed  cause  against  the  rules. 
— Here  there  was  no  question  as  to  the  title  to 
any  land*  or  to  the  title  to  any  interest  in  lands. 
The  evidence  showed  that  the  defendant's  claim  of 
right  was  not  bond  fide,  and  the  justices  were 
right  in  so  holding.  Both  the  complainant 
Roberts  and  the  defendant  were  commoners,  and 
this  was  the  first  time  that  Roberts  tried  to  raise 
a  contention  of  this  kind  though  the  complainant 
Freeman  had  for  years  taken  a  horse  and  cart 
across  the  common.  A  mere  assertion  by  a 
defendant  that  he  committed  the  assault  in  order 
to  support  a  claim  of  right  cannot  oust  the 
jurisdiction  of  the  justices. 

Avory,  K.C.  (EUiston  with  him)  in  support— 
The  justices  in  this  case  seem  to  have  considered 
that,  if  a  bond  fide  claim  of  right  was  asserted 
and  made  out,  that  would  oust  their  jurisdiction. 
That  is  not  the  case  here  at  alL  The  jurisdiction 
of  the  justices  here  was  ousted  by  the  Offences 

(a)  Reported  by  W.  Dl  B.  Hsrbbrt,  Esq.,  BantrteNtf-L** 
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against  the  Person  Act  1861  (24  &  25  Vict.  c.  100), 
which  gives  the  justices  jurisdiction  to  deal  with 
cases  of  common  assault,  and  which  provides  by 
sect  46  that  "nothing  herein  contained  shall 
authorise  any  justices  to  hear  and  determine  any 
case  of  assault  or  battery  in  which  any  question 
shall  arise  as  to  the  title  to  any  lands,  tenements, 
or  hereditaments,  or  any  interest  therein  or 
accruing  therefrom."  The  question  under  that 
section  is  not  as  to  a  bond  fide  claim.  If  one 
commoner  prevents  another  by  force  from  injuring 
the  grass,  there  is  a  dispute  as  to  a  right,  and  the 
title  to  an  interest  in  lands  is  in  dispute.  It  was 
held  in  Reg.  v.  Pearson  (22  L.  T.  Rep.  126  ; 
L.  Rep.  5  Q.  8.  237)  that  under  this  section  all 
jurisdiction  was  taken  away  from  justices  to 
determine  cases  of  assault  where  any  such  ques- 
tion was  shown  to  arise,  and  they  cannot  inquire 
into  or  adjudicate  upon  an  excess  of  force  or 
violence  which  may  be  used  in  the  assertion  of 
title  to  lands.  It  is  quite  clear  from  the  autho- 
rities that  where  a  disturbance  is  caused  to  or 
any  obstruction  is  placed  on  the  common,  the 
commoner  can  use  force  to  remedy  the  interference 
with  his  rights.    He  referred  to 

Davie*  v.  Williams,  16  Q.  B.  546 ;  15  Jar.  752  ; 
Hall  v.  Harding,  1  W.  Bl.  678  ;  4  Burr.  2426  ; 
Perry  v.  FHtzhowe,  8  Q.  B.  757 ;  13  Jar.  799  ; 
Jones  v.  Jones,  1  H.  &  C.  1 :  8  Jar.  N.  S.  1132 ; 
Reg.  v.  Oridlcmd,  7  E1L  &  Bl.  853 ;  3  Jar.  N.  S.  1213. 

Stewart,  by  leave,  in  reply. — It  was  admitted  in 
Beg.  v.  Pearson  (sup.)  that  the  assault  was  com- 
mitted in  asserting  a  bond  fide  claim  of  right. 
'The  other  authorities  have  no  bearing  on  this 
case. 

Lord  Alvbbstone,  O.J. — In  these  cases  two 
roles  have  been  obtained  for  writs  of  certiorari 
to  bring  up  and  quash  two  convictions  for 
assault  against  a  gentleman  named  Roberts  and 
his  servant  Simmonds ;  and  the  question  raised  is 
whether  there  was  any  jurisdiction  in  the  magis- 
trates to  entertain  the  charges  at  all,  on  the 
ground  that  the  matter  came  within  the  proviso  of 
sect.  46  of  the  Offences  against  the  Person  Act 
1861.  The  facte  are  not  in  dispute,  and  I  will  state 
them  briefly.  The  complainant  Freeman  and 
Roberts  both  had  rights  of  common  over  a  certain 
piece  of  land ;  and  it  appeared  that  for  some  two 
or  three  days  before  the  assault  complained  of 
Freeman  had  been  carting  across  the  grass  in  a 
way  which  Roberts  objected  to.  It  does  not 
appear  that  Roberts  had  given  the  complainant 
any  notice  of  his  objection  or  raised  any  question 
as  to  what  he  was  doing  before  the  day  wjnen  the 
assault  occurred.  On  that  day,  as  Freeman  was 
carting  a  load  of  swedes,  Roberts  assaulted  him, 
after  some  remonstrance,  by  striking  him  with  a 
whip.  Bis  servant  Simmonds  came  up  and 
there  was  a  subsequent  assault.  Both  defendants 
were  summoned  by  Freeman,  and  at  the  hearing 
before  the  justices  it  was  contended  that  their 
jarindiotion  was  ousted  as  a  question  was  raised 
as  to  an  interest  in  land.  The  justices  convicted 
both  the  defendants,  being  of  opinion  that  the 
objection  raised  under  the  proviso  to  sect.  46  of 
the  Act  of  1861  was  a  frivolous  one  and  not  bond 
fide.  It  was  argued  that  they  had  confuted  the 
question  thev  had  to  decide — namely,  they  had 
mixed  up  the  question  under  sect.  46  with  the 
question  of  a  bond  fide  claim  of  right.  I  do  not 
4unk  that  they  have  entertained  the  question 
Mao.  Oas.— Vol.  XX. 


otherwise  than  from  a  right  point  of  view. 
That  section  prohibited  the  magistrates  from 
adjudicating  on  any  assault  and  battery  in  which 
any  question  arose  "  as  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest 
therein  or  accruing  therefrom."  In  the  present 
case  it  was  not  denied  that  the  defendant  might 
have  been  indicted  for  what  had  happened,  but  it 
was  argued  that  because  the  question  as  to  the 
right  of  common  was  connected  with  the  assault 
the  justices  had  no  jurisdiction.  I  think  that  the 
decision  of  the  justices  was  quite  right.  I  do  not 
think  that  the  section  can  be  construed  to  mean 
that  anv  question  of  an  interest  in  land,  when- 
ever and  however  raised,  is  sufficient  to  oust  the 
jurisdiction  of  the  justices.  Their  jurisdiction,  I 
think,  is  ousted  when  a  question  as  to  the  title  to 
any  land  or  any  interest  therein  arises  in  the 
course  of  the  proceedings,  and  it  does  not  make 
such  a  question  arise  in  the  proceedings  because 
one  of  the  defendants  says  he  owns  or  possesses 
land  on  which  the  complainant  was  when  the 
assault  took  place.  In  this  case  no  question  of 
title  to  lands  arose  at  all,  nor  any  question  of  any 
title  to  any  interest  in  lands,  as  both  parties  were 
admitted  to  be  commoners  and  had  rights  on  the 
land.  Pressed  with  this  difficulty,  Mr.  Avory 
raised  two  points.'  Be  said,  first,  that  there  was 
a  right  on  the  part  of  a  commoner  to  remove 
obstructions,  as,  for  instance,  pulling  down  a 
house.  But  the  fact  that  that  right  exists  and 
questions  may  arise  on  it  does  not  throw  light  on 
sect.  46  as  to  its  meaning  and  the  conditions 
necessary  for  the  application  of  the  proviso  to 
that  section.  Be  further  cited  Beg.  v.  Pearson, 
in  which  it  was  decided  that  on  thn  hearing  of  a 
summons  for  assault,  when  there  was  a  bond  fide 
question  relating  to  the  title  to  land  involved,  the 
jurisdiction  of  the  justices  was  ousted.  That 
case  is  an  authority  to  which  we  pay  the  greatest 
respect,  and  if  it  were  an  authority  upon  the 
question  now  before  us  it  would  be  binding  upon 
us,  but  in  my  opinion  the  facts  of  that  case  are 
different  in  substance  from  those  of  the  present 
so  far  as  this  proviso  is  concerned.  It  was  uncon- 
tradicted there  that  the  assault  was  committed  in 
the  assertion  of  title,  and  it  was  admitted  by 
both  sides  that  the  defendant  was  raising  a  claim 
of  title,  and  that  the  prosecutor  entered  on  the 
land  to  which  the  defendant  laid  claim.  That 
case  was  decided  on  the  ground  that  the  question 
of  title  arose  in  the  proceeding  which  caused  the 
assault.  In  the  judgments  in  the  older  oases  it 
appears  that  the  reason  for  ousting  the  jurisdic- 
tion of  the  justices  in  such  cases  was  that, 
unless  this  was  done,  they  would  indirectly  be 
determining  the  question  of  right  and  title 
between  the  parties.  No  question  of  the  right  of 
one  person  or  another  to  land  or  an  interest  in 
laud  arose  in  the  present  proceedings.  They 
both  had  a  right  to  be  where  they  were — namely, 
on  the  land,  and  an  assault  took  place  there.  The 
justices  came  to  a  right  conclusion  when  they 
considered  that  the  defence  raised  by  the  defen- 
dant that  there  was  a  claim  of  right  was  a 
frivolous  one,  and  so  they  were  ri^ht  in  con- 
sidering whether  the  claim  was  bona  fide.  I  am 
of  opinion  that  no  question  of  title  arose,  and 
both  the  rules  must  be  discharged. 

Dabling,  J. — I  am  of  the  same  opinion.  I 
think  to  hold  otherwise  would  be.  to  determine 
that  an  assault,  if  committed  in  a  quarrel  regard  - 
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ing  land,  could  not  be  determined  by  justices. 
This  would  be  so  whether  the  assault  was  com- 
mitted on  the  land  or  not.  I  do  not  think  that 
the  Act  meant  this,  and  I  think  the  construction 
put  on  the  section  by  my  Lord  is  right 

Channell,  J. — I  agree.  I  want  to  make  it 
dear  that  our  judgment  proceeds  on  the  reading 
of  the  statute.  It  must  be  that  the  word  "  title7' 
in  sect.  46  governs  not  only  the  words  "  lands,  tene- 
ments, or  hereditaments,  but  also  the  words  "  any 
interest  therein  or  accruing  therefrom."  In  this 
case  there  was  no  question  as  to  the  title  of  any 
interest  in  any  land  or  any  interest  accruing 
therefrom.  If  any  question  had  arisen  as  to  the 
title  to  the  right  of  common  the  statute  would 
apply,  for  I  think  that  the  words  would  apply  to 
such  a  right — namely,  a  profit  a  prendre.  This 
was  merely  a  quarrel  between  the  two  parties 
concerning  a  right  which  tbey  both  had,  and  no 
auoh  question  as  I  have  referred  to  above  arose. 

Rules  discharged. 

Solicitors:  Morris  and  Bristowe.  for  Lawton, 
Warnes,  and  Sons,  Eye ;  Guscotte  and  Fowler. 


Tuesday,  March  25, 1902. 

(Before  Lord  Alvbbstonb,  C.J.,  Darling  and 
Channels  JJ.) 

Rex  v.  Justices  of  Kingston;  Ex  parte 
Da  vet.  (a) 

Licensing — Objections  by  justices— No  objection 
taken  at  meetina — Adjournment — Refusal  of 
renewal  —  Jurisdiction — Mandamus  —  Form  of 
—Licensing  Act  1872  (36  A  36  Vict.  c.  94),  s.  42. 

Where  no  notice  of  objection  has  been  served  not 
less  than  seven  clear  days  before  the  commence- 
ment of  the  general  annual  licensing  meeting 
any  objection  then  made  under  sect.  42  (2)  of  the 
Licensing  Act  1872  must  be  made  in  open  court 
before  the  adjournment,  otherwise  when  the 
justices  deal  with  the  renewal  upon  the  adjourn- 
ment they  will  have  no  jurisdiction  except  to 
renew  the  licence. 

An  objection  can  be  made  under  sect.  42  (2)  at  the 
general  annual  licensing  meeting  by  the  justices 
themselves,  but  such  objection  must  be  made  in 
open  court. 

Hie  court  will  not  by  mandamus  order  a  judicial 
tribunal  to  act  in  a  particular  way,  unless  it  is 
quite  plain  that  what  it  has  to  do  is  purely 
ministerial  and  not  judicial. 

Therefore,  a  mandamus  will  not  be  granted  to 
justices  to  hold  a  further  adjournment  of  the 
general  annual  licensing  meeting  and  at  such 
furiher  adjournment  grant  a  renewal  of  a  licence, 
but  it  will  merely  order  the  justices  to  hear  and 
determine  according  to  law. 

Cause  shown  against  a  rule  nisi  for  a  writ  of 
mandamus  directed  to  the  licensing  justices  for 
the  borough  of  Kingston  commanding  them  to 
hold  within  a  reasonable  time  a  further  adjourn- 
ment of  the  general  annual  licensing  meeting 
and  at  such  further  adjournment  to  grant  to 
W.  G.  Davey  the  renewal  of  his  licence  in  respect 
of  the  premises,  the  Royal  Oak  public-house. 

The  following  facts  appeared  from  the  affidavits 
filed  in  support  and  in  opposition  to  the  rule. 

(a)  Reported  by  W.  de  B  Hkbbebt,  E«q.,  Barriflter-at-Law. 


On  the  5th  March  1902,  the  licensing  justices, 
held  the  annual  general  licensing  meeting. 

No  notice  was  given  to  Davey  of  any  objection, 
to  the  renewal  of  his  licence,  and  at  the  meeting, 
no  objection  was  made  to  the  renewal  by  any 
person  whatsoever. 

The  chairman  read  out  a  list  of  houses,  of  which 
the  Royal  Oak  was  one,  and  said  that  the  con- 
sideration of  the  renewal  of  these  licences  would 
be  adjourned  tiU  the  19th  March. 

No  notice  to  attend  was  served  upon  the  appli- 
cant, and  no  notice  of  objection  or  grounds  was 
given  to  him. 

On  the  19th  March  the  applicant  was  repre- 
sented by  counsel,  who  submitted  that  the  justices 
had  no  power  to  refuse  the  renewal  of  the  licence, 
because  no  objection  had  been  made  as  provided 
by  sect.  42  of  the  Licensing  Act  1872,  and  no  notice 
requiring  him  to  attend  or  notice  of  objection 
had  been  given. 

The  justices,  without  hearing  evidence  on  oath 
or  otherwise,  refused  the  renewal  of  the  licence. 

At  the  annual  licensing  meeting  of  the  justices 
in  1900  an  announcement  was  made  to  all  the 
licence-holders  present,  and  published  in  the  local 
papers,  that,  though  all  the  licences  would  be 
renewed  that  year,  a  reduction  would  be  made  the 
next  year,  and  the  trade  were  invited  to  submit 
specific  proposals  for  effecting  such  reduction. 
This  notice  having  produced  no  result,  in  1901 
another  announcement  was  made  and  duly  pub- 
lished, to  the  effect  that  unless  some  proposals  as 
to  the  reduction  of  licences  were  received  from 
the  trade  it  would  become  the  duty  of  the  justices 
to  take  the  matter  into  their  own  consideration 
independently  of  the  trade  itself.  This  notice  also 
being  productive  of  no  result,  the  justices  at  the 
licensing  meeting  on  the  5th  March  1902,  pro- 
ceeded to  oonsider  in  the  public  interest  where 
the  reduction  in  the  number  of  licences  should 
take  place,  and,  finding  that  the  district  in  which 
the  Royal  Oak  is  situated  was  one  where  a  con- 
siderable decrease  of  population  had  taken  place 
in  the  last  few  years,  they  adjourned  the  considera- 
tion of  the  renewal  of  the  licences  of  four  houses 
in  that  neighbourhood,  including  the  Royal  Oak, 
until  the  19th  March.  The  above  circumstances 
were  explained  to  the  solicitor  for  the  applicant  on 
the  17th  March  by  the  clerk  to  the  justices. 

At  the  adjourned  meeting  on  the  19th  March 
the  chairman  observed  that  the  renewal  of  the 
licences  of  the  four  houses  had  been  deferred,  as 
the  justices  considered  that  the  population  had 
sensibly  decreased,  and  they   then  refused  the 


Avory,  K.G.  (Lynn  with  him)  showed  cause 
against  the  rule. — As  to  the  case  apart  from  the 
point  as  to  the  form  of  mandamu*  asked  for  the 
question  is  raised  whether,  under  sect  42  of  the 
Licensing  Act  of  1872,  the  justices  themselves 
can  start  an  objection  to  the  licence,  or  whether 
such  an  objection  must  be  made  by  a  third  party. 
I  submit  that  they  can,  for  otherwise  the  justices 
would  be  deprived  of  their  absolute  discretion  as 
to  renewals  unless  some  third  party  objected  As 
to  the  point  that  the  applicant  had  no  notice  of 
the  adjournment,  he  was  repiesented  at  the 
adjourned  meeting,  and  so  must  have  known. 
The  notice  need  not  necessarily  be  a  formal  one 
given  in  court.  If  the  court,  however,  are  of 
opinion  that  there  has  not  been  sufficient  notice 
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of  the  meeting,  the  justices  are  quite  ready  to 
hear  and  determine  again.  As  to  the  form  of 
the  rule  asked  for,  it  cannot  he  granted  in  those 
terms,  because  on  the  authorities  that  the  only 
form  in  which  it  can  go  would  be  to  direct  the 
justices  "  to  hear  and  determine  and  according  to 
law/'  and  not  as  an  order  to  them  to  renew  the 

1  licence.  In  Reg.  v.  Farquhar  (L.  Rep.  9  Q.  B. 
258)  a  mandamus  was  asked  commanding  the 
.  justices  to  hold  a  meeting,  and  at  such  meeting 
to  grant  a  renewal,  but  the  court  declined  to 
grant  it  in  that  form,  and  limited  it  "  to  hear  and 
determine/'  Again,  in  Reg.  v.  Howard  (60  L.  T. 
Rep.  960 ;  23  Q.  8.  Div.  502),  Reg.  v.  Farquhar 
was  discussed.  There,  where  the  justices  had 
retained  to  the  writ  of  mandamus  that  they  had 
heard  and  determined,  that  was  held  to  be  suffi- 
cient. 

Hammond  Chambers,  K.C.  (Rowsell  with  him) 
in  support  of  the  rule. — No  objection  was  taken 
either  by  the  justices  or  by  anyone  else  to  the 
renewal  of  the  licence  at  the  meeting,  and  that 

|      being  bo,  there  was  no  power  under  the  proviso 

J  to  sab-sect.  2  of  sect.  42  to  adjourn  the  meeting. 
As  there  was  no  jurisdiction  to  adjourn,  and  no 

i  objection  was  taken  at  the  meeting,  the  court  can 
only  direct  them  to  do  what  they  ought  to  have  done 
before — namely,  renew  the  licence  as  a  matter  of 
coarse,  and  should  not  direct  them  to  hear  and 
determine  the  application.  Their  duty  now  is 
merely  ministerial,  and,  therefore,  as  they  can 
only  act  in  one  way  there  is  no  objection  to  the 
rule  going  in  that  form.  There  was  no  jurisdic- 
tion in  the  justices  to  adjourn,  as  there  was  no 
objection  under  sect.  42  of  the  Licensing  Aot 
1872.  The  case  of  Reg.  v.  Merthyr  Tydvil  Justices 
(14  Q.  B.  Div.  584)  shows  that  the  objection  must 
be  taken  in  open  court.  He  referred  to 
Ruddick  t.  Liverpool  Justices,  42  J.  P.  406. 

In  Evans  v.  Conway  Justices  (82  L.  T.  Rep.  704 ; 
(1900)  2  Q.  8. 224)  it  was  held  that  on  an  appeal  to 
quarter  sessions  against  the  refusal  of  licensing 
justices  to  renew  a  licence,  the  quarter  sessions 
are  not  entitled  to  refuse  to  renew  a  licence  with- 
out evidence  of  any  ground  of  objection  to  its 
renewal.  In  that  case  the  Court  of  Appeal 
directed  that  the  licence  must  be  renewed.  He 
referred  to 


Boater  v.  Lech*, 
352. 


J.  P.  292;  14  Times  L.  Bep. 


Lord  ALVEB8TONE,  CJ.  —  In  this  case  Mr. 
Hammond  Chambers  obtained  a  rule  nisi  for  a 
Mandamus  calling  upon  the  Kingston  justices  to 
show  cause  why  they  should  not  grant  a  renewal 
of  a  licence,  and  he  has  pressed  us  for  reasons 
which  are  sufficiently  obvious  to  grant  the  rule  in 
that  form.  He  says  that  we  ought  not  to  make 
the  rule  absolute  calling  upon  the  justices  to 
hear  and  determine  the  application  for  a  renewal. 
Mr.  Horace  Avory,  who  suggests  to  us  that  there 
was  a  sufficient  hearing  and  determining  by  the 
justices  in  the  case  on  the  19th  March,  has 
expressed  the  willingness  of  the  justices  to  hear 
ana  determine  the  application  of  Mr.  Davey,  on 
whose  behalf  the  rule  has  been  moved.  I  think  it 
is  better  that  I  should  state  first  what  I  under- 
stand  the  law  to  be,  and  then  deal  with  the 
actual  form  of  the  rule.  I  think  it  in  quite  plain 
that  under  sect.  42  (2)  of  the  Licensing  Act  the 
-objection  to  the  licenoe  must  be  m*de  in  open 


court  before  the  case  can  be  adjourned,  bo  that 
the  magistrates  may  deal  with  it  on  the  adjourned 
hearing,  notwithstanding  no  notice  of  objection 
has  been  given  pursuant  to  the  earlier  part  of 
the  section,  and  if  it  should  turn  out  that  no 
objection  was   taken  in   open   court   then  the 
magistrates,  when  they   deal  with   this   matter, 
will  have   no  jurisdiction  except  to  confirm  or 
ratber  to  renew  the  lioence.     But  I  think  it 
would  be  wrong  upon  the  materials  before  us  to 
come  to  the  conclusion  that  there  was  dearly  no 
notice  of  objection,  and  therefore  act  as  though 
there  was  nothing  for  the  magistrates  to  hear  and 
determine.    I  think  it  is  quite  unusual  to  direct 
a  judicial  tribunal  to  act  in  a  particular  way 
unless  it  is  quite  plain  that  what  they  have  to  do 
is  purely  ministerial  and  is  net  judicial.    It  has 
been  contended  by  Mr.  Avory  that  the  affidavits 
are  sufficient  to  show  that  the  applicant  knew 
enough  about  it  by  what  occurred  on  the  5th 
March,  supplemented  by  the  notice  of  the  19th 
March,  and  supplemented  by  the  fact  that  one  of 
the  four   gentlemen  whose  licences  were  post- 
poned did  go  into  the  merits   and  contest  the 
matter.    Unfortunately  it  does  not  appear  what 
the  magistrates  did  when   counsel  who  repre- 
sented the  applicant  on  the  later  hearing  on  the 
19th  March  took  the  objection  that  no  notice 
had  been  given.    If  they  had  decided  that  notice 
had  been  given,  that  there  had  been  an  objection 
taken,  and  had  then  called  upon  the  applicant 
for  evidence  on  the  merits,  a  different  question 
would  have  arisen.    The  affidavit,  however,  stops 
short  of  that.    It  seems  to  me  quite  impossible 
for  us  to  come  to  the  conclusion  that  there  was 
sufficient  evidence  of  an  ob  jeer  ion  taken  upon 
the   5th   March,  and  of   that   objection  being 
brought   to  the   notice   of    the   applicant  and 
determined  upon  the  19th  March,  and  to  say 
that    there   was  a   hearing.      Therefore    I    am 
of  opinion   that   the  rule  ought  to  be    made 
absolute  calling  upon  the  magistrates  to  hear  and 
determine  the  application.    Then  Mr.  Hammond 
Chambers  has  pressed  us  to  say  that  the  rule 
ought  to  be  made  absolute  to  grant  a  renewal,  and 
he  bases  his  argument  mainly  upon  the  case  of 
Reg.  v.  Merthyr  Tydvil  Justices  (14  Q.  8.  Div. 
584),  and  he  says  that  we  ought  to  follow  the 
form  of  the  rule  in  that  case  under  the  circum- 
stances of  this  case  rather  than  the  form  of  the 
rule  which  was  adopted  in   Reg.  v.    Farquhar 
(L.  Rep.  9  Q.  B.  2581  and  in  Reg.  v.  Howard  (60 
L.  T.  Bep.  960 ;  23  Q.  B.  Div.  502).    In  the  first 
place  it  seems  to  me  that,  even  if  you  take  the 
report  of  Reg.  v.  Merthyr  Tydvil  Justices  (sup.)  by 
itself,  it  is  quite  plain  that  Lord  Coleridge  did 
not  mean  to  lay  down  an  absolute  rule  as  to  what 
one  must  do.     In  this  case,  if  Mr.  Hammond 
Chambers  is  right,  it  is  pointed  out  in  which  form 
the  mandamus  should  to  ;  in  other  words,  it  seems 
to  have  been  practically  conceded  that  no  objec- 
tion had  been  taken,  and  therefore  there  could  be 
no  right  in  the  magistrates  to  decline  to  renew  the 
licence.    That  that  is  really  the  true  view  of  the 
case  is,  I  think,  plain  whenyou  come  to  consider 
the  judgment  in  Reg.  v.  Farquhar  («t*p.),  where 
Blackburn,  J.,  as  he  then  was,  points  out  that 
the  magistrates  might  themselves  take  the  objec- 
tion, and  they  having  taken  the  objection  would 
be  entitled  to  give  notice  to  the  applicant,  and 
subsequently  hear  and  determine.      In   Reg.  v. 
Howard  (sup.)  the  extent  to  which  Coleridge,  (J.J. 
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is  supposed  to  lay  down  the  law  is  commented 
upon  by  Mathew,  J.  It  seems  perfectly  plain  to 
my  mind  that  Mathew,  J.  took  the  view  which  I 
am  suggesting  is  the  right  one — namely,  that 
Lord  Coleridge,  in  the  case  of  Beg.  v.  Merthyr 
Tydvil  Justices  {sup.)  could  not  have  intended  to 
lay  down  the  rule  that  under  such  circumstances 
there  must  be  a  rule  to  order  the  justices  to  grant 
a  renewal.  The  actual  form  of  the  rule,  which  my 
brother  Ghannell  has  kindly  handed  to  me,  was 
"to. hear  and  determine."  Therefore  that  shows 
ub  what  one  would  have  expected — namely, 
that  that  particular  point  was  really  imma- 
terial for  the  purpose  of  Lord  Coleridge's  deci- 
sion, but  the  actual  rule  granted  was  "to  hear 
and  determine."  I  have  only  two  other  observa- 
tions to  make  with  regard  to  matters  which 
have  been  referred  to  in  the  argument.  It 
seems  to  me,  for  the  reasons  I  have  given,  that 
an  objection  can  be  started  by  the  magistrates 
themselves.  That  was  said  by  Blackburn,  J.  in 
Reg.  v.  Farquhar  (sup.),  but  it  must  be  stated  in 
open  court.  That  Mr.  Hammond  Chambers  has 
Vbiy  fairly  conceded,  and  if  stated  in  open  court 
the  case  can  then  be  dealt  with.  I  myself  think 
the  case  must  be  dealt  with  on  the  merits,  and  if 
facts  are  to  be  proved  they  ought  to  be  proved 
in  evidence,  and  I  do  not  think  there  ought  to  be 
casual  conversations  between  justices  which  are 
not  brought  to  the  knowledge  of  the  person  who 
is  applying.  Of  course  nobody  can  say  before- 
hand what  must  be  done  in  every  case.  It  may 
be  that  the  facts  which  are  stated  are  not  disputed 
by  the  applicant,  and  therefore  there  may  not  be 
necessity  for  the  amount  of  evidence  in  some  cases 
that  there  would  be  in  others.  Those  matters  can 
only  be  dealt  with  when  the  particular  concrete 
case  arises.  It  not  being  clear  in  this  case  to  my 
mind  whether  an  objection  was  talen  on  the  5th 
March,  and  it  certainly  not  being  established  that 
that  objection  was  judicially  brought  to  the  mind 
of  the  applicant  to  treat  the  hearing  on  the  19th 
as  binding  upon  him,  I  think  the  rule  ought  to 
be  made  absolute  to  the  justices  to  hear  and 
determine. 

Darling,  J. — I  am  of  the  same  opinion.  The 
question  really  is  whether  enough  happened  on 
the  5th  March  to  bring  into  operation  the  proviso 
of  sect.  42  (2)  of  the  Licensing  Act.  Now,  in 
order  to  enable  the  magistrates  to  adjourn  the 
consideration  of  this  licence  in  order  to  determine 
about  its  renewal  from  the  5th  March  there  must 
have  been  on  the  5th  March  an  objection  in  open 
court.  I  think  it  does  not  make  any  difference 
that  the  objection  is  taken  by  one  of  the  magis- 
trates. I  think  one  of  the  magistrates  might  have 
taken  the  objection,  and  if  he  had  taken  it  in 
open  court  then  there  might  have  been  an 
adjournment,  and  the  applicant  might  have  been 
required  to  attend  and  the  matter  might  have 
been  gone  into.  I  do  not  see  myself  any  evidence 
from  these  affidavits  that  an  objection  was  taken 
in  open  court,  but,  for  all  that,  it  may  have 
been.  The  fact  that  an  objection  may  have  been 
taken  is  enough  to  show  that  it  would  not  be 
proper  in  this  case  simply  to  issue  a  mandamus 
to  the  justices  that  they  should  do  a  particular 
thing  which  might  depend  upon  whether  that 
objection  was  taken  or  whether  it  was  not.  The 
mandamus  will  therefore  be  to  the  magistrates  to 
hear  and  determine  according  to  law.  It  seems 
to  me  that  if  no  objection  in  open  court  was  in 


fact  taken  upon  the  5th  March  then  the  magis- 
trates would  have  to  renew  the  licence.  If,  how- 
ever, objection  was  taken  then  they  may  renew  or 
refuse  to  renew  it  according  to  the  opinion  which 
they  form  in  their  discretion.  One  must  assume 
that  when  they  receive  this  mandamus  and  pro- 
ceed to  hear  and  determine  they  will  proceed  to 
hear  and  determine  according  to  law,  and  not  in 
some  other  way.  I  simply  point  out  that  if  it  is 
desired  to  ascertain  whether  they  do  or  do  not 
hear  and  determine  according  to  law  the  proceed- 
ings to  be  taken  will  be  found  by  Mr.  Hammond 
Chambers  and  his  client  in  Beg.  v.  North  Stafford- 
shire Justices  (51  L.  T.  Rep.  534 ;  14  Q.  B. 
Div.  13). 

Chaknbll,  J. — I  am  of  the  same  opinion.  I 
think  it  is  an  important  matter  which  should  be 
thoroughly  understood,  that  this  court  does  not 
by  mandamus  direct  either  justices  or  any  public 
body  or  anybody  else  upon  whom  a  duty  is  cast, 
how  and  in  what  manner  they  are  to  perform 
their  duty.  They  simply  direct  them  by  mandamus 
to  perform  their  duty.  I  think  also  that  even 
where  the  facts  are  all  admitted,  so  that  in 
the  particular  circumstances  of  a  particular  case 
— as  my  brother  has  pointed  out  in  this  case- 
there  happens  to  be  but  one  way  of  performing 
that  duty,  still  the  mandamus  goes  to  perform 
the  duty,  and  not  to  perform  it  in  a  particular  way. 
There  may  possibly  be  cases,  but  none  in  fact  have 
been  brought  to  our  attention,  where,  in  conse- 
quence of  the  circumstances  being  such  that  there 
is  but  one  way  of  performing  the  duty,  no  one  has 
thought  it  worth  while  to  question  the  form  in 
which  the  mandamus  should  go.  Accordingly  it 
has  gone  to  do  the  particular  act  because  nobody 
has  thought  it  worth  while  to  trouble  about  the 
matter  at  all.  When  we  see  the  rule  that  was 
granted  in  Beg.  v.  Merthyr  Tydvil  Justices  (sup.\ 
and  see  what  was  said  in  that  case,  it  seems  to  me 
that  all  that  Lord  Coleridge  said  was  that  it  did 
not  signify  in  that  particular  case  in  which  form 
the  rule  went.  I  do  not  say  I  think  there  is  no 
authority  for  granting  a  mandamus  in  the  other 
form.  The  other  case  pressed  upon  us  was  Evans 
v.  Conway  Justices  (19  Mag.  Cas.  602 ;  82  L.  T.  Rep. 
704 ;  (1900)  2  Q.  8. 224),  but  there  there  was  a  case 
stated  by  the  magistrates,  and  that  makes  all  the 
diff erence,  because  if  the  magistrates  state  a  case 
you  have  to  tell  them  how  they  are  to  perform  their 
duty:  But  it  is  a  totally  different  thing  here. 
Upon  the  other  matters  I  entirely  agree  with  what 
my  brothers  have  said,  and  I  do  not  think  it  neces- 
sary to  add  anything.  If,  on  the  one  hand,  the 
facts  are  all  one  way,  the  justices  will  have 
nothing  to  do  but  to  grant  this  licence ;  on  the 
other  hand,  if  there  was  in  point  of  fact  an 
objection  taken  in  open  court,  then  I  think  that 
they  can  give  notice  of  their  adjourned  hearing 
under  our  order,  and  I  think  that  they  could  hear 
and  determine  that  objection  in  the  wav  in  which 
they  ought  to  have  heard  and  determined  it  on. 


the  19th  March. 


Rule  absolute. 
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Gobbinge  (app )  v.  Mayor,  &c,  of  Shobeditch  (reaps.).  [K.B.  Drv. 
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March  24  and  25, 1902. 

(Before  Lord  Alvebstone,  O.J.,  Dabling  and 
Chan nell,  JJ.). 

Gobbinge  (app.)  v.  Matob,  &c.,  of  Shobb- 
ditch (reaps),  (a) 
Metropolis — Combined  scheme — Order  of  local 
authority  —  Alteration  —  No  order — Drain   a 


Certain  houses  in  B.  street  in  1853  were  drained 
by  a  combined  scheme  under  the  order  of  the 
local  authority. 

In  1889  No.  85,  B- street  was  disconnected  from 
No.  83  and  connected  to  its  adjoining  house  on 
the  other  side,  No.  87.  No  order  was  made  by 
the  authority  for  this,  but  it  was  superintended 
by  their  officers. 

In  1900  the  owner  of  No.  85  erected  a  workshop  on 
the  garden,  and  the  drainage  from  that,  includ- 
ing an  additional  w.c ,  was  connected  with  the 
drain  of  No.  87.  This  was  superintended  by 
the  respondents9  officers,  and,  although  a  plan 
had  been  approved  by  the  respondents,  the  work 
was  not  in  fact  carried  out  in  accordance  with 
that  plan. 

Held,  that  the  drain  of  No.  87  did  not  become  a 
sewer. 

0a8B  8TATED. 

The  appellant  was  the  owner  of  No.  87,  Bruns- 
wick-street. * 

In  Sept.  1853  one  John  Hartley,  who  was  then 
building  a  row  of  houses  in  Brunswick-street, 
made  application  in  writing  to  the  Metropolitan 
Commissioners  of  Sewers  asking  permission  to 
drain  the  proposed  houses  in  accordance  with  the 
plan  accompanying  that  application.  The  com- 
missioners by  an  order  duly  approved  such  plan, 
and  the  houses  and  drains  were  then  constructed 
in  accordance  with  that  plan. 

In  1889  that  part  of  the  drainage  from  No.  85 
which  ran  into  the  drain  of  the  house  to  its  left 
(No.  83)  was  disconnected  from  No.  83,  and  the 
drain  was  connected  to  the  drain  which  drained 
Nob.  85  and  87.  The  alteration  was  carried  out 
under  the  superintendence  of  the  officers  -of  the 
late  vestry  of  Shoreditch,  but  there  was  no 
evidence  that  any  plan  was  submitted  to 
them,  or  that  they  made  any  order  as  to  that 
drain. 

In  1900  Martin  Alfred  Robinson,  the  owner  of 
No.  85,  wishing  to  build  a  factory  or  workshop 
on  the  garden  or  yard  belonging  to  and  behind 
bis  house,  presented  a  plan  to  the  respondents  for 
draining  the  new  factory  or  workshop  showing 
the  drainage  as  running  under  No.  85,  as  it  was 
thought  at  that  time  to  do,  and  the  respondents 
duly  approved  of  that  plan. 

After  the  factory  or  workship  had  been  built  it 
was  found  that  No.  85  had  not  a  separate  drain, 
as  described  upon  the  presented  plan,  but  that 
the  drainage  from  No.  85  ran  into  the  drain 
which  passed  through  and  drained  No.  87. 

The  whole  of  the  drainage  work  in  connection 
with  the  alterations  in  No.  85  was  carried  out 
under  the  inspection  of  one  of  the  respondents' 
sanitary  inspectors,  and  all  the  new  drains,  in- 
cluding that  from  an  additional  water-closet, 
which  was  subsequently  erected  bv  the  directions 
of  the  respondents  on  a  portion  of  the  site  of  the 
back  addition  of  No.  85,  in  order  to  comply  with 

(a)  fieported  by  W.  db  B.  Hbbbbbt,  Esq.,  BarrisUr-ftt-Law. 


the  requirements  of  the  Factory  Acts,  were  con- 
nected  with  the  old  drain  at  No.  87. 

The  appellant  contended  that-  the  alterations 
made  in  the  drainage  in  1889  and  1900  had  caused 
the  old  drain  on  her  premises,  No.  87,  to  become  a 
sewer. 

The  respondents  contended  that,  notwithstand- 
ing the  alterations  and  additions,  the  old  drain  on 
the  premises  Nob.  85  and  87  remained  a  drain  by 
reason  of  (a)  that  there  had  not  been  any  addi- 
tion to  the  combined  drain  or  drainage  of  any 
other  premises  without  the  same  curtilage;  (6) 
that  the  approval  of  the  plan  and  the  carrying 
out  of  the  work  in  relation  to  the  factory  in  1900 
amounted  in  law  to  an  order  by  the  reaoondents 
for  drainage  by  combined  operation;  and  (c)  that 
the  addition  to  the  combined  drain  of  the  pipe 
from  the  factory  roof  being  for  the  collection  and 
discharge  of  rain-water  only,  which  formerly  fell 
into  the  yard  or  garden,  did  not  cause  the  com- 
bined drain  to  become  a  Bewer. 

The  magistrate  held  that  the  drain  on  the 
appellant's  premises  remained  a  drain  and  had 
not  become  a  sewer,  and  he  made  an  order  upon 
the  appellant  to  abate  the  nuia*nce  complained  of. 

Macmorran,  K.C.  and  Mallinson  for  the  appel- 
lant. 

Courthope-Munroe  for  the  respondents. 

Lord  Alvebstone,  C.J. — I  am  not  at  all  sure 
that  any  real  question  of  law  arises  here,  and  I 
am  not  going  to  express  any  opinion  upon  what 
could  be  done  upon  the  ourtilage  or  premises 
attached  to  a  house,  it  still  being  a  combined 
system  of  drainage  and  not  becoming  a  sewer. 
It  seems  to  me  that  it  is  not  necessary  to  decide 
it  We  ought  not  to  deal  with  any  case  which 
may  involve  different  facta.  In  order  really  to 
understand  thin  case,  and  what  the  magistrate  has 
decided,  we  have  to  see  what  the  state  of  things 
was  under  the  alteration.  There  was  undoubtedly 
a  combined  order  for  Nob.  85  and  87,  and  they  were 
both  houses.  There  has  been  an  erection  put  at 
the  back  of  No.  85,  which  has  been  called  a  work- 
shop, and  which  has  been  called  a  factory  in  the 
case.  In  consequence  of  that  they  added  to  the 
old  water-closet  a  second  one,  and  some  rain- 
water, which  originally  fell  in  the  garden  and 
which  drained  away  somehow,  now  comes  down 
into  this  combined  drain.  That  being  so,  the 
contention  before  the  magistrate  was,  on  the 
part  of  the  appellant,  that,  she  being  the  owner 
of  No.  87,  that  inasmuch  as  this  alteration 
had  been  made,  that  which  had  previously  been 
a  drain  on  her  premises  had  become  a  sewer, 
because  the  work  of  1889  and  1900  hud  been  done. 
The  contention  of  the  respondents,  which  I  agree 
with  Mr.  Macmorran  the  magistrate  must  have 
adopted,  were,  first,  that  there  had  not  been  any 
addition  to  the  combined  drain  of  the  drainage  of 
any  other  premises  without  the  ourtilage.  I  will 
take  the  third  point  next,  "  that  the  addition  to 
the  combined  drain  of  the  pipe  from  the  factory 
roof  being  for  the  collection  and  discharge  of 
rain-water  only  which  formerly  fell  into  the  said 
yard  or  garden  did  not  cause  the  said  combined 
drain  to  become  a  sewer."  It  seems  to  me  that 
those  two  questions,  although  thev  undoubtedly 
raise  a  question  of  law  to  a  certain  extent,  also 
involve  a  question  of  fact.  The  magistrate  came 
to  the  conclusion  that  such  alteration,  as  it  was, 
did  not  turn  that  drain  into  a  sewer.    It  is  con- 
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tended  that  it  mast  hare  done  so  as  a  matter  of 
law,  because  there  was  a  structure  pat  at  the 
back  of  the  garden,  the  rain-water  from  which 
-oame  down  into  this  combined  drain.    It  seems 
to  me  perfectly  obvious  that  that  mere  increase 
of  the  sewage  burden  cannot  be  sufficient,  or  other- 
wise the  putting  up  of  a  second  water-closet  in 
the   house   originally    sanctioned    might    have 
increased  the  sewage  burden.    The  mere  fact  that 
more  sewage  goes  to  the  combined  drain  cannot 
be  contested.  It  is  equally  clear,  perhaps  I  will  not 
say  equally  clear,  but  I  can  imagine  a  case  where 
the  nature  of  the  building  and  the  purpose  for 
which  it  was  put  were  such,  the  magistrate  would 
<oome  to  the  conclusion  that  it  was  substantially  a 
fresh  drainage  system  added  on  to  the  old  com- 
bined drain,  and  therefore  it  was  a  sewer.    The 
authorities  certainly  seem  to  establish  that  if  a 
-drain  or  sewer   from    new    premises,    meaning 
thereby  new  houses  and  buildings,  is  added  to 
the    drain    of    houses    which    were    previously 
drained  by  a  combined  drain,  the  drain  becomes 
a  sewer.    They  have  not  gone  further,  and  I  do 
not  think  they  ought  to  go  further.    Any  sugges- 
tion of  hardship  on  the  owner  of  No.  87  has 
been  met  by  the  argument  of  Mr.  Courthope- 
Munroe.    The  owner  buys  the  property  and  must 
be  taken  to  know  that  there  was  a  combined 
drain.    She  did  not  make  the  inquiry ;  therefore 
it  is  her  own  fault.    Therefore,  unless  the  state 
of  things  is  such  that  there  has  been  established 
a  sewage  system  for  different  premises,  I  think 
that  the  magistrate  was  justified  in  coming  to  the 
oonolusion  that  that  which  was  originally  a  com- 
bined drain  has  not  oeased  to  be  so,  and  that  this 
appeal  should  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion. 

Channell,  J. — I  also  am  of  the  same  opinion. 
1  think  that  this  case  is  governed  by  the  opinion 
of  my  brother  Darling  and  myself  in  the  case  of 
Greater  London  Property  Company  v.  Foot  (80 
L.  T.  Rep.  390 ;  (1899)  1  Q.  B.  972).    Certainly  it 
is  within  what  I  personally  meant  to  decide  in 
that  case,  and  I  think  further  that  there  is  no 
•ease  which  has  held  that  a  wrongful  act  by  one  of 
the  existing  owners  of  two  properties  can  convert 
what  previously  was  a  drain  into  a  sewer.    The 
case  of  Kershaw  7.  Taylor  (73  L.  T.  Rep.  274; 
(1895)  2  Q.  B.  471)  proceeds  entirely  on   the 
fact  that  there  had  been   at  some  antecedent 
period  a  wrongful  act,  and  it  was  not  known  by 
whom  it  was  done.    If  it  had  been  done  by  one  of 
the  parties,  the  party  who  was  complaining  in 
that  particular  case,  my  recollection  of  the  course 
-of  the  argument  is  that  the  court  would  have 
decided  the  other  way.     But  certainly  it  is  no 
Authority  that  if  the  wrongful  act  is  done  by  one 
of  the  parties  to  the  litigation,  one  of  the  owners 
of  the  two  houses,  when  any  question  arises,  that 
the  wrongful  act  will  have  the  effect  of  converting 
the  thing  previously  a  drain  into  a  sewer.    There 
are  at  least  two  authorities  to  the  contrary.    In 
reference  to  Holland  v.  Lasarus  (66  L.  J.  285, 
Q.  B.;    61    J.  P.  282),  as    reported,  it   seems 
to  come  within  Kershaw  v.   Taylor  (sup.),  be- 
cause there   seems   to  have   been  some  doubt 
— very  little,  I  think,  but  some — as  to  who  had 
made  the  alteration.     If  it  is  to  be  taken  upon 
the   facts  of  the  case  that  it  is  uncertain  who 
made  the  alteration,  then  of  course  it  merely 
follows  Kershaw  v.  Taylor  (tup.).    If,  on  the  other 


hand,  it  is  to  be  taken  that  Holland,  the  plaintiff, 
at  whose  house  the  alteration  had  been  made,  bad 
himself  made  it,  then  I  cannot  help  thinidng  that 
the  case  requires  some  review,  and  that  when  it  is 
considered  it  will  not  be  followed.  But,  of  course, 
if  the  true  facts  were  the  other  way,  and  the 
judgment  at  any  rate  does  not  make  it  quite  clear 
which  wav  they  are,  it  merely  follows  Kershaw  v. 
Taylor,  which  is  an  authority  on  the  case. 

Appeal  dismissed. 

Solicitors:    George  Brown,  Son,    and  Vardy; 
H.  Mansfield  Robinson. 


March  14  and  26, 1902. 
(Before  Lord  Alvbbstone,  C.J.,  Darling  and 
Channell,  JJ.) 
Rex  v.  Justices  of  Warwick  ;  Ex  parte 
Mayor  of  Coventry,  (a) 
Justices — Costs  of  appeal  from  licensing  justices 
to  quarter  sessions — Borough  or  county  funds — 
Alehouse  Act  1828  (9  Geo.  4,  c.  61),  s.  29-Ctfy 
of  Coventry   Act  1842   (5   <*  6   Vict  c  110)— 
— Summary  Jurisdiction  Act    1848  (11  &  12 
Vict.  c.  43)— Local  Government  Act  1888  (51  £52 
Vict.  c.  41). 
C.  is  a  county  borough,  having  a  separate  com- 
mission of  the  peace,  but  no  separate  court  of 
quarter  sessions.    The  justices  of  the  county  of 
W.  hold  quarter  sessions  at  C.  by  adjournment 
from  W. 
An  appeal  was  brought  to    the  quarter  sessions 
against  the  refusal  of  the  justices  of  C.to  < 
the  renewal  of  a  licence,  and  that  of 
allowed. 

Held,  that  the  costs  of  tl  e  justices  of  C.  by  virtus 
of  sect.  29  of  the  Alehouse  Act  1828  were  not 
payable  by  the  treasurer  of  the  borough  of  ft, 
but  by  the  treasurer  of  the  county  of  W. 
Cause  shown  against  a  rule  nut  for  a  writ  of 
certiorari  directed  to  the  justices  of  the  county  of 
Warwick,  to  bring  up  and  quash  an  order  made 
by  such  justices  at  the  general  quarter  sessions 
held  by  adjournment  at  the  city  of  Coventry, 
whereby  it  was  ordered  that  a  certain  appeal 
against  the  refusal  of  certain  justices  for  the  city 
of  Coventry  to  grant  the  renewal  of  a  certain 
licence  should  be  allowed  and  the  renewal  licence 
granted ;  and  whereby  it  was  further  ordered  that 
the  treasurer  of  the  oitv  of  Coventry  should  pay 
the  costs  of  that  appeal. 

The  grounds  upon  whioh  the  rule  was  desired 
were  that  the  justices  had  only  jurisdiction  to 
make  such  order  for  the  payment  of  costs  by 
the  treasurer  of  the  county  of  Warwiok,  and  not 
by  the  treasurer  of  the  city  of  Coventry. 

Coventry  is  a  city  in  the  oountv  of  Warwick, 
and  a  municipal  borough  regulated  by  the  Muni- 
cipal Corporations  Act  1882,  and  a  oountv  borough 
within  the  Local  Government  Act  1888,  having 
a  separate  commission  of  the  peace,  but  no  sepa- 
rate oourt  of  quarter  sessions.  The  justices  of 
the  county  of  Warwiok  hold  a  quarterly  session 
at  Coventry,  by  adjournment  from  Warwick,  for 
the  oitv  of  Coventry.  The  expenses  of  the  citr 
police  force  are  defrayed  out  of  the  borough  fund, 
and  there  is  a  treasurer  of  the  city  appointed 
under  the  Municipal  Corporations  Act  1882. 

(a)  Reported  by  W.  Di  B.  Hikbbrt,  Esq..  Berrtoter-et-Uw 
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Upon  the  order  of  the  Local  Government  Act 
Commissioners,  dated  the  28th  Jan.  1892,  as  to 
financial  adjustments,  the  city  pays  half -yearly  to 
the  county  council  of  Warwick  a  fixed  sum  towards 
the  expenses  of  the  oounty  incurred  in  part  on 
behalf  of  the  city,  including  the  expenses  of  oounty 
buildings  (including  the  county  nail,  Coventry), 
assizes,  quarter  sessions,  criminal  prosecutions, 
coroner,  and  salaries  and  remuneration  of  county 
offioers,  including  clerk  of  the  peace  and  oounty 
treasurer. 

Under  an  arrangement  made  between  the  oity 
and  the  county  council,  embodied  in  the  same 
order,  the  fines  received  in  respect  of  summary 
convictions  by  the  city  justices  tor  offences  com- 
mitted within  the  city  are  paid  to  the  borough 
fund,  and  an  agreed  sum  in  satisfaction  thereof  is 
paid  half-yearly  by  the  city  to  the  oounty  council. 

The  quarter  sessions  at  Coventry  are  held 
under  the  City  of  Coventry  Act  1842  (5  &  6  Vict, 
c.  110),  which  enacts  that  after  the  9th  Nov.  1842 
there  shall  be  no  sheriff  and  no  recorder  in  the 
city  of  Coventry,  and  that  no  separate  court  of 
quarter  sessions  of  tbe  peace  shall  be  holden  in 
toe  city,  but  that  after  that  date  the  justices  of 
the  county  of  Warwick  shall  hold  a  quarterly 
session  of  the  peace  at  Coventry,  by  adjournment 
from  Warwick,  for  the  city  and  such  other  part  of 
the  county  as  the  Warwickshire  justices  shall 
order  (now  the  Coventry  petty  sessional  division) 
after  the  business  of  the  session  at  Warwick  shall 
have  been  concluded,  and  it  is  enacted  that  the 
justices  of  the  county  of  Warwick  shall  not  have 
jurisdiction  within  the  oity  except  for  the  pur- 
poses of  holding  the  quarter  sessions  and  of  levy- 
mg  county  rates. 

The  city  paid  the  oounty  rates  from  the  9th 
Nov.  1842  till  April  1889,  when  under  the  provi. 
sions  of  the  Local  Government  Act  1888  the  city 
became  a  county  borough,  and  therefore  during 
that  time  contributed  to  the  fund  out  of  which 
costs  (if  any)  ordered  to  be  paid  by  the  justices 
who  were  respondent  on  the  appeal  were  defrayed. 

At  the  adjourned  general  annual  licensing 
meeting  of  the  justices  of  the  city  held  on  the 
25th  Sept.  1901  one  Walter  Edwin  Mealand 
applied  for  a  renewal  of  th«  full  publican's  licence 
held  by  him  at  the  New  Inn  in  the  city,  and  the 
justices  there  assembled  refused  to  renew  the 
same 

Walter  Edwin  Mealand  and  Messrs.  Phillips  and 
Marriott  Limited,  the  owners  of  the  New  Inn, 
appealed  from  the  refusal  to  the  Court  of  Quarter 
Sessions  for  the  oounty  of  Warwick,  and  the 
anneal  was  heard  at  the  quarter  sessions  held  by 
adjournment  at  the  oounty  hall,  Coventry,  on  the 
17th  Oct.  1901,  when  the  oity  justices  appeared  as 
respondents. 

The  Court  of  Quarter  Sessions  allowed  the 
appeal,  and  granted  the  renewal  of  the  licence. 

On  the  deputy-ohairman  of  quarter  sessions 
announcing  the  decision  of  the  court  allowing  the 
appeal,  application  was  made  by  counsel  for  the 
respondent  justices  for  an  order  on  the  county 
treasurer  for  their  costs,  but  the  court  refused 
tnch  application,  and  made  an  order  on  the  city 
treasurer  for  such  costs. 

BoskiU  showed  cause  against  the  rule.— It  is 
said  that  these  costs  should  be  paid  by  the 
treasurer  of  the  oounty  of  Warwick,  but  I 
submit  that  the  order  was  properly  made  against 


the  treasurer    of    the    oity  of  Coventry.      He- 
referred  to 

The  Alehouse  Act  1828,  a.  29. 

The  case  relied  on  against  me  is  Beg.  v.  Justices 
of  the  West  Biding  of  York,  (1900)  1 Q.  B.  291 ),  but 
that  is  distinguishable,  and  it  does  not  affect  » 
this  question  which  arises  under  the  Licensing 
Acts.  The  reasoning  in  that  case  cannot  apply 
to  the  application  for  a  licence  as  here.  All  the 
penalties  inflicted  would  go  to  the  treasurer  of 
the  city  of  Coventry.  All  the  authorities  dealing 
with  penalties  do  not  apply  to  oases  of  licensing. 
In  Bex  v.  Amos  (2  6.  &  Aid.  633 ;  21  B.  B.  386) 
it  was  held  that  where  justices  of  a  borough, 
contributing  to  the  county  rate,  have  committed 
prisoners  to  the  county  house  of  correction  for 
offences  cognisable  within  the  oounty,  the  justice* 
at  their  boiough  tessions  have  a  right  to  order 
such  prisoners  to  be  brought  before  them  for  trial 
there;  but,  quaere,  where  a  county  magistrate- 
having  concurrent  jurisdiction  has  committed  &- 
prisoner  for  an  offence  within  the  borough, 
whether  the  borough  sessions  have  not  the  same 
power  of  ordering  suoh  prisoner  to  be  brought 
before  them  for  trial.    He  referred  to 

Winn  v.  Mossman,  20  L.  T.  Rep.  672 ;  L.  Bep.  4  Ex. 
292. 
The  only  jurisdiction  that  the  oounty  justices  had 
within  the  oity  were  with  regard  to  the  matters- 
specifically  provided  for  by  sect.  154  of  the 
Municipal  Corporations  Act  1882.  The  oity 
justices  here  were  not  acting  for  the  county  on 
an  application  for  a  renewal  of  a  licence,  but  only 
for  the  oity,  because  of  sect  1  of  the  City  of 
Coventry  Act  1842  (5  &  6  Vict.  o.  110)  and 
sect.  38  of  the  Licensing  Act  1872.  This  last 
section  provides  that  in  the  first  instance  the  oity 

J'ustices   have   exclusive  jurisdiction.     The  feca 
lere  go  to  the  city,  and  not  to  the  oounty.    Ho 
referred  to 

Reg.  v.  Dale,  6  Cox  C.  0.  93 ;  Den  C.  0.  37 ; 
Mayor    of   Reigate  v.   Hart,  18   L.  T.  Bep.  237  f 
L  Bep.  3  Q.  B.  244. 

The  other  side  cannot  rely  on  sect  31  of  the 
Summary  Jurisdiction  Act  1848  and  say  that 
"  place  "  means  a  place  with  a  separate  court  of 
quarter  sessions  within  that  section,  which  deals 
with  the  costs  of  respondent  justices.  Since 
Boulier  v.  Justices  of  Kent  (77  L.  T.  Bep.  288  ^ 
(1897)  A.  C.  556),  justices  hearing  licensing  appli- 
cations are  not  a  court  of  summary  jurisdiction. 
The  costs  here  should  be  paid  by  the  city  of 
Coventry,  and  not  by  the  county. 

F.  Low  in  support  of  the  rule. — Winn  v. 
Mossman  (sup.)  was  a  decision  under  sect.  26  of 
the  Alehouse  Aot  1828  (9  Geo.  4,  o.  61),  and 
sect.  31  of  the  Summary  Jurisdiction  Aot  1848 
(11  &  12  Vict.  o.  43)  is  the  section  substituted 
for  it.  Under  both  Acts,  and  in  the  decisions  of 
Winn  v.  Mossman  (sup.)  and  Beg.  v.  Justices  of  th* 
West  Biding  of  York,  (1900)  1  Q.  B.  291),  "place  » 
means  oounty.  Where  the  penalties  go  in  sub- 
stance, that  is  the  fund  to  bear  these  expense* 
and  costs.  The  oounty  before  this  financial 
arrangement  would  have  received  the  penalties 
and  fines,  and  so  it  would  have  been  liable. 

Cur.  adv.  vult. 

March  26. — Channbll,  J.  read  the  following 
written  judgment  of  the  court ;— In  this  case  a 
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rale  nisi  was  granted  to  bring  up  on  certiorari,  in 
order  to  quash  it,  an  order  of  the  justices  of 
Warwickshire  for  payment  by  the  treasurer  of  the 
county  borough  of  Coventry  of  the  costs  of 
certain  justices  of  Coventry  as  unsuccessful 
respondents  to  an  appeal  to  the  quarter  sessions 
against  their  refusal  to  renew  the  licence  of  a 
public-house.  The  order  was  made  under  9  Geo.  4, 
c  61,  b.  29,  and  it  was  admitted  that  the  quarter 
sessions  were  bound  to  make  an  order  for  the 
payment  of  the  justices'  costs,  but  it  was  con- 
tended that  it  should  have  been  made  on  the 
treasurer  of  the  county  of  Warwick,  and  not  on 
the  treasurer  of  the  city  of  Coventry.  The  city 
of  Coventry  has  had  no  court  of  quarter  sessions 
since  1842,  when  the  court  was  abolished  by  5  &  6 
Yict.  o.  110,  and  it  was  made  a  county  borough 
by  the  Local  Government  Act  1888.  The  autho- 
rities quoted  on  the  argument  of  the  rule  satisfied 
us  that  between  1842  and  1888  the  costs  of  the 
justices  of  Coventry  in  such  a  case  as  this  would 
nave  been  payable  by  the  county  of  Warwick,  and 
not  by  the  city  of  Coventry,  but  we  reserved  our 
judgment  in  order  to  consider  the  effect  of  the 
city  having  become  a  county  borough,  and  of  the 
financial  adjustment  which  was  made  under  the 
Act  of  1888  By  the  Act  of  9  Geo.  4,  c.  61,  s.  29, 
the  costs  of  justices  are,  in  the  event  of  a 
reversal  of  their  decision,  to  be  paid  by  the 
treasurer  of  "the  county  or  place  in  and  for 
which  such  justice  whose  judgment  Bhall  have 
been  so  reversed  shall  have  acted  on  the  occasion 
when  he  shall  have  given  such  judgment/'  and  by 
the  37th  section  "county  or  place ",  were  defined 
-as  including,  amongst  other  tilings,  "  town  corpo- 
rate." '  There  have  been  a  series  of  cases  showing 
that  "  place  "  means  a  "  place  having  a  separate 
court  of  quarter  sessions."  Prior  to  the  Muni- 
cipal Corporations  Act  1835,  the  question  whether 
county  justices  had  jurisdiction  within  a  borough 
depended  on  whether  there  was  a  non-intromittant 
clause  in  the  borough  charter.  In  Bex  v.  Amos 
(2  B.  &  Aid.  533)  it  was  held  that  in  a  borough 
not  having  such  a  clause,  and  where,  therefore,  the 
county  justices  had  concurrent  jurisdiction,  the 
borough  justices  acted  within  the  borough  as 
justices  for  the  county  of  which  the  borough 
formed  a  part.  By  the  Municipal  Corporations 
Act  the  grant  of  a  oourt  of  quarter  sessions  had 
a  similar  effect  to  a  non-intromittant  clause.  In  a 
quarter  session 8  borough  the  county  justices  had  no 
jurisdiction,  and  in  particular  could  not  rate  the 
parishes  in  the  borough  to  the  county  rate.  The 
quarter  sessions  borough  paid  from  its  borough  fund 
to  the  county  fund  ar  money  payment  in  respect  of 
services  rendered  to  it  by  the  county  at  the  expense 
of  the  county  fund,  but,  not  being  directly  rated 
to  the  county  rate,  it  did  not  share  in  the  burden 
of  general  county  expenditure,  and  was  for  finan- 
cial purposes  separated  from  the  county.  On  the 
other  hand,  a  non- quarter  sessions  borough  was 
subject  to  the  jurisdiction  of  county  justices, 
and  its  parishes  were  rated  to  county  rates  just 
as  parishes  in  the  county  outside  the  borough 
were.  Such  a  borough  was  therefore  for  financial 
purposes  a  part  of  the  county.  Accordingly,  in  an 
Act  of  Parliament  in  which  such  expressions  as 
"county  or  place  for  which  justices  acted"  or 
"county  or  place  where  an  offence  was  com- 
mitted were  used  for  the  purpose  of  declaring  to 
what  fund  fines  or  penalties  should  be  paid 
or   from    what    fund    costs     should    be    paid* 


it  has  been  uniformly  held  that  "place" 
meant  a  place  which  had  a  separate  court  of 
quarter  sessions,  and  was  therefore  separated 
from  the  court  for  financial  purposes.  The  jus- 
tices of  a  non-quarter  sessions  borough  were  held 
to  act  for  the  county  of  which  their  borough  was 
part,  according  to  the  principle  of  Bex  v.  Amos 
(2  B.  &  Aid.  533 ;  21  B.  B.  386),  and  the  justices 
of  a  quarter  sessions  borough  were  held  to  act  for 
their  borough  as  a"  place  "  separated  from  the 
county  for  financial  purposes  by  being  withdrawn 
from  the  jurisdiction  of  the  county  justices.  Thus 
the  quarter  sessions  borough  paid  the  costs  of  its 
own  justices  when  they  were  unsuccessful  respon- 
dents to  a  licensing  appeal,  but,  not  being  rated  to 
the  county  rate,  did  not  pay  any  share  of  the  costs 
of  justices  of  other  parts  of  the  county  when  such 
other  justices  were  in  the  same  position.  On  the 
other  hand,  the  non-quarter  sessions  borough  did 
not  directly  pay  the  costs  of  its  own  justices  under 
such  circumstances,  but  did  pay  through  the 
county  rate,  to  which  it  was  rated,  a  share  of  such 
expenses,  both  of  its  own  justices  and  any  other 
justices  of  places  within  the  county  other  than 
quarter  sessions  boroughs.  The  authorities  for 
these  propositions  are  Reg.  v.  Dale  (6  Cox  C.  C. 
93),  Mayor  of  Beigate  v.  Hart  (18  L.  T.Bep.  237; 
L.  Rep.  3  Q.  B.  244).  and  Winn  v.  Mossman,  (20 
L.  T.  Bep.  672 ;  L.  Rep.  4  Ex.  292).  The  last  of 
these  cases  is  a  very  strong  case,  for  the  court 
held,  in  order  to  arrive  at  this  result,  that  the  express 
words  of  24  &  25  Vict.  o.  75,  s.  4,  that  "county 
or  place"  in  the  Licensing  Act  should  include 
"  every  borough  having  a  separate  commission  of 
the  peace  although  it  may  not  have  a  separate 
oourt  of  quarter  sessions,"  were  controlled  by  the 
preamble  of  the  Act,  and  were  limited  by  it  to 
enabling  the  justices  in  such  boroughs  to  act  in 
licensing  matters.  The  law  so  far  being  clear, 
the  only  question  we  should  have  to  consider,  apart 
from  the  Act  of  1888,  would  have  been  whether 
the  Act  5  &  6  Vict.  c.  110  had  placed  Coventry 
in  any  different  position  from  any  other  non- 
quarter  sessions  borough.  We  think  it  clear  that 
it  did  not,  for,  although  the  jurisdiction  of  county 
justices  was  excluded  for  some  purposes,  the  city 
was  expressly  made  subject  to  the  county  juris- 
diction as  regards  county  rate,  and  this,  we  think, 
clearly  brought  it  within  the  decided  cases  as  to 
other  non-quarter  sessions  boroughs.  The  Act  of 
1888,  however,  divided  boroughs  in  a  different 
way,  and  the  having  or  not  having  a  separate 
court  of  quarter  sessions  became  no  longer  the 
test  whether  the  borough  was  subject  or  not  to 
county  rate,  and  was  or  was  not  separate  from  or 
included  in  the  county  for  financial  purposes. 
County  boroughs  were  created;  a  new  class,  or 
possibly  an  extension  of  the  formerly  very  limited 
class  of  cities  and  boroughs  which  were  counties 
of  themselves.  The  new  county  boroughs,  whether 
quarter  sessions  boroughs  or  not,  are  not  subject 
to  be  rated  to  the  county  rate.  They  pay,  as  quarter 
sessions  boroughs  formerly  did,  many  contributions 
from  their  borough  fund  to  the  county  fund  for 
certain  matters  of  common  expenditure,  but  they 
aire  for  general  financial  purposes  separate  from 
the  oounty.  The  next  class  of  boroughs  of 
population  over  10,000,  but  under  50,000,  are  made 
subject  to  the  oounty  rate,  whether  quarter  sessions 
boroughs  or  not,  and  they  are  now  for  general 
financial  purposes  part  of  the  county,  though 
exempt  as  to  some  particular  matters.    There  is 
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a  third  class  of  the  still  smaller  boroughs  with 
which  we  are  not  now  concerned,  but  we  may 
refer  to  the  recent  case  of  Thetford  Corporation 
v.  Norfolk  County  Council  (77  L.  T.  Rep.  498; 
79  L.  T.  Rep.  315;  (1898)  1  Q.  B.  141;  (1898) 
2  Q.  B.  468)  as  showing  their  position.  Speaking 
generally,  the  effect  of  these  alterations  is  that  for 
many  purposes  "  county  borough  "  now  stands  in 
theposition  of  a  "  quarter  sessions  borough  before 
1888/'  and  a  non-county  borough  in  the  position 
of  a  non- quarter  session**  borough.  What  we  have 
to  consider  is  how  far  the  position  of  the  city  of 
Coventry  as  regards  the  particular  matter  before 
ns  is  affected  either  by  the  provisions  of  the  32nd 
and  some  other  sections  of  the  Act  of  1888,  or  by  the 
award  of  the  commissioners  forming  the  financial 
adjustment  between  the  borough  and  the  county. 
By  sect.  32,  sub-sect.  1,  certain  liabilities  are  to 
cease,  and  compensation  is  to  be  given  in  the 
adjustment  for  their  cessation.  The  adjustment 
between  Coventry  and  the  county  of  Warwick 
deals  with  fines  and  penalties,  but  not  expressly, 
at  any  rate,  with  these  costs  of  justices.  By 
sub- sect.  3  it  further  appears  that  the  adjustment 
is,  so  far  as  possible,  to  prevent  either  body 
suffering  Joss  by  the  altered  arrangements,  and  in 
proviso  6  it  is  said  that  where  the  borough  was 
not  at  the  passing  of  the  Act  a  quarter  sessions 
borough  (which  is  the  case  with  Coventry)  the 
borough  council  shall  contribute  a  proper  Bhare 
of  the  costs  of  and  incidental  to  the  quarter 
sessions  and  petty  sessions  of  the  county,  and  if 
a  grant  of  quarter  sessions  should  be  thereafter 
made  should  redeem  such  liability.  The  cost  of 
quarter  sessions  is  defined  in  sect.  100  in  wide 
terms  and  as  including  costs  of  prosecutions  and 
the  costs  of  defendants'  witnesses,  "  and  all  other 
costs  incidental  to  the  quarter  sessions."  We 
think  the  costs  with  which  we  have  to  deal  here 
must  be  considered  costs  of  quarter  sessions  within 
this  definition.  They  are  the  costs  of  one  of  the 
parties  before  the  Court  of  Quarter  Sessions,  and 
as  much  costs  of  quarter  sessions  as  costs  of  prose- 
cutions or  defendants'  witnesses.  They  are  costs 
as  to  which  the  Court  of  Quarter  Sessions  has 
to  make  an  order.  It  appears,  therefore,  that 
Coventry  has  to  contribute  by  a  money  payment 
towards  costs,  similar  to  those  in  question  in  the 
present  case,  incurred  by  justices  of  other  places 
within  the  county,  and,  that  being  so,  it  would  be 
only  fair  to  hold,  unless  we  were  forced  to  do 
otherwise,  that  Coventry  has  not  to  pay  the  entire 
costs  of  its  own  justices  when  unsuccessful  as 
respondents,  but  only  a  share  of  those  costs  by  its 
contribution  to  quarter  sessions  expenses.  These 
provisions  of  the  Act  of  1888  have  somewhat 
altered  the  machinery  for  payment  of  quarter 
sessions  costs,  for  Coventry  is  no  longer  directly 
subject  to  county  rate,  but,  if  the  view  we  take  as 
to  these  costs  being  costs  of  quarter  sessions 
is  correct,  it  cannot  be  said  that,  so  far  as  regards 
this  Darticular  matter  before  us,  Coventry  is 
financially  separate  from  the  county  of  Warwick 
any  more  than  it  was  before  the  Act.  We  think, 
therefore,  that  we  ought  to  hold,  as  we  should  have 
held  but  for  the  Act  of  1888,  that  Coventry,  not 
having  a  court  of  quarter  sessions  and  being  liable 
to  contribute  to  quarter  sessions  expenses,  is  not 
a  "place  "  within  the  meaning  of  the  29th  section 
of  9  Geo.  4,  o.  61 — that  is  to  say,  not  a  place 
separate  from  the  county — and  that,  as  before  the 
Act  of  1888,  the  justices  must  be  considered  to 
Mao.  Cab.— Vol.  XX. 


have  acted  for  the  county  of  Warwick.  The 
county  justices  have  at  all  events  got  jurisdiction 
within  Coventry  for  the  business  reserved  to  them 
by  the  Act  of  1842,  except  as  to  the  county  rate, 
which  alone  was  taken  away  by  the  Act  of  1888. 
The  doctrine  of  Rex  v.  Amps  (tup.)  may  therefore 
still  be  applied  to  some  extent.  The  explanation 
of  the  matters  with  which  we  have  to  deal  in  the 
present  case  being  left  in  as  much  doubt  as  they 
are,  is,  I  think,  that  the  Legislature  intended 
when  the  Act  of  1888  was  passed  that  all  such 
details  should  be  dealt  with  by  the  "financial 
adjustment."  There  were  too  many  matters  of 
detail  involved  in  the  changes  made  by  the  Act 
to  make  it  possible  for  the  Legislature  to  deal 
with  them  all,  and  accordingly  they  were 
intentionally  left  for  adjustment  between  the 
parties,  or,  if  necessary,  by  the  commissioners  or 
an  arbitrator.  We  think,  therefore,  although  the 
point  is  not  quite  clear,  if  the  costs  in  question 
are  costs  of  quarter  sessions,  that  an  adjustment 
between  Coventry  and  the  county  of  Warwick 
expressly  providing  in  some  way  for  costs  of 
justices  under  the  section  in  question  of  the 
Act  of  1828  (9  Geo.  4,  c.  61,  s.  29)  would 
have  been  good  and  binding.  The  matter  is  not, 
however,  dealt  with  in  the  adjustment,  unless, 
indeed,  the  provision  as  to  the  fines  and  penalties 
being  paid  to  Coventry  carries  with  it  the 
corresponding  liability  to  these  costs,  which  have 
alwayB  been  considered  to  be  payable  out  of  the 
same  fund  as  that  to  which  the  fines  have  to  be 
paid.  As  to  this,  however,  it  may  be  said,  on  the 
one  hand,  that  the  fines  and  penalties  belong  under 
the  Act  to  the  county,  and  that  the  borough  has 
purchased  the  right  to  them  for  a  money  payment, 
and,  on  the  other  hand,  it  may  be  contended  that 
the  Act  of  1888  has  transferred  the  right  to  these 
fines  from  the  county  to  the  borough,  and  that 
the  money  payment  is  the  compensation  payable 
under  the  Act  for  the  right  to  the  fines  having 
been  so  taken  away.  The  test,  therefore,  as  to 
the  fund  which  receives  the  penalties  does  not 
help  us  much  in  the  present  case.  The  only 
case  decided  since  1888  on  a  similar  point  to  that 
before  us  is  Reg.  v.  Justices  of  the  West  Riding  of 
York,  (1900)  1 Q.  B.  291),  in  which  the  decision  was 
given  in  accordance  with  the  old  authorities,  and 
without  any  reference,  either  in  the  arguments  of 
counsel  or  in  the  judgments,  to  the  Act  of  1888. 
As,  however,  the  matter  in  question  there  was  the 
actual  costs  of  prosecutions  at  quarter  sessions, 
it  would  be  still  more  clear  in  the  present  case 
that  the  Act  of  1888  had  not  really  affected  the 
matter,  and  the  decision  is  in  accordance  with  our 
present  view.  That  view  is  that,  although  the 
Act  of  1888  has  made  very  extensive  alterations 
in  the  relation  of  boroughs  to  counties,  it  has  not 
clearly  provided  that  the  liability  of  these  par- 
ticular costs  should  be  transferred  from  the 
county  of  Warwick,  which  should  have  borne  it 
prior  to  1888,  to  the  city  of  Coventry,  and,  further, 
that,  as  the  city  has  to  contribute  to  similar 
costs  from  other  parts  of  the  county,  it  is  only 
just  to  assume  that  the  liability  was  intended 
to  remain  with  the  county  of  Warwick.  The 
order  of  quarter  sessions  was  therefore  wrong, 
and  the  rule  should  be  made  absolute. 

Rule  absolute. 

Solicitors :  Field,  Roscoet  and  Co.,  for  E.  Field f 
Leamington ;  Crowders  and  Vizard. 
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Nov.  25,  1901,  and  Jan.  28,  1902. 

(Before  Wills,  J.  at  Manchester  Assizes.) 

Mbb  v.  Cbuikshank.  (a) 

Prisons — Governor  of  prison — Prisoners — Legal 
custody  of,  during  trial  in  court — Illegal  deten- 
tion of  prisoner  by  warder  after  acquittal — 
Liability  of  governor  for  illegal  act  of  warder — 
Prison  Act  1865  (28  &  29  Vict.  c.  126),  ss.  58, 
63— Prison  Act  1877  (40  &  41  Vict.  c.  21),  ss.  5, 
35— Prison  Rules  for  Local  Prisons  of  April 
1899,  rr.  103, 124. 

The  legal  custody  of  prisoners  when  at  the  place  of 
triat  and  during  actual  trial  in  court  is  in  the 
governor  of  the  gaol  from  which  they  have  come, 
or  from  which,  if  bailed,  they  would  have  come 
if  they  had  not  been  bailed,  as  the  effect  of  the 
Prison  Act  1865  and  the  subsequent  legislation 
has  been  to  transfer  such  custody  from  the 
sheriff  to  the  gaoler ;  and  consequently,  if,  after 
a  prisoner,  whether  he  has  come  from  the  prison 
or  having  been  admitted  to  bail  has  surrendered 
in  court  to  take  his  trial,  has  been  tried, 
acquitted,  and  ordered  to  be  discharged,  the 
warders  unlawfully  detain  him,  the  governor  of 
the  prison  is  responsible  for  the  illegal  act  of  the 
warders,  although  he  may  not  have  been  present 
in  court  or  have  ordered  or  directed  it. 

The  plaintiff  was  committed  to  quarter  sessions  on 
a  charge  of  felony ;  he  was  admitted  to  bail,  he 
surrenaered,  took  his  trial,  and  was  acquitted, 
and  was  ordered  by  the  chairman  of  the  court  to 
be  discharged ;  whereupon  the  warders  who  were 
fn  charge  of  the  prisoners  for  trial,  instead  of 
allowing  the  plaintiff  to  go,  took  him  to  the  celts 
below  the  court  and  detained  himfbr  a  consider- 
able time,  and  questioned  him  as  to  his  age, 
parentage,  and  other  particulars,  and  noted  down 
nis  answers  in  a  book,  and  afterwards  allowed 
him  to  go.  The  governor  of  the  prison  from 
which  the  plaintiff  would  have  come  if  he  had  not 
been  bailed  was  not  present  in  court,  and  the 
unlawful  detention  by  the  warders  was  not  by 
his  orders  or  directions.  In  an  action  for  false 
imprisonment  against  the  governor  : 

Held,  that  the  legal  custody  of  the  plaintiff  after 
he  had  surrendered  and  during  his  trial  was  in 
the  governor  of  the  prison,  and  that  the  governor, 
whose  duty  it  was  to  see  that  the  plaintiff  was 
properly  discharged  after  acquittal,  was  respon- 
sible for  the  illegal  acts  of  the  warders  in  so 
detaining  the  plaintiff. 

Further  consideration  by  Wills,  J.  at  Manches- 
ter, in  an  action  tried  before  him  with  a  special 
jury  at  the  Manchester  Assizes  on  the  11th  Nov. 

The  action,  which  was  originally  brought  in 
the  Manchester  County  Court,  but  was  removed 
by  certiorari  to  the  High  Court,  was  brought  by 
the  plaintiff,  John  Mae,  an  infant  suing  by  his 
father,  against  the  defendant,  Robert  Cruikshank, 
the  governor  of  His  Majesty's  prison  at  Strange- 
ways,  Manchester,  to  recover  501.  damages  for  an 
alleged  false  imprisonment. 

The  statement  of  claim  alleged  that  on  the 
15th  April  1901  the  .plaintiff  having  entered  into 
recognisances  to  appear  and  take  his  trial  at  the 
quarter  sessions  to  be  held  at  Strangeways,  Man- 
chester, did  so  appear  and  was  tried  and 
acquitted  and  discharged;  and  that  after  his 
acquittal    and   discharge    the    defendant  by  his 

(a)  Reported  by  W.  W.  Orr,  E«q  ,  Buriater-at-Law. 


servants  or  agents,  or  persons  under  his  control, 
wrongfully  assaulted  and  falsely  imprisoned  the 
plaintiff  and  detained  him  for  a  long  time,  and 
searched  and  examined  him  and  recorded  in  a 
book  certain  distinctive  marks  personal  to  the 
plaintiff. 

The  defendant  in  his  defence  said  (inter  alia) 
that  he  was  the  governor  of  His  Majesty's  prison 
at  Strangeways,  Manchester,  and  was  appointed 
sach  by  the  Home  Secretary  under  the  provisions 
of  sect.  5,  sub-sect.  2,  of  the  Prison  Act  1877 ;  that 
the  warders  of  the  prison  were  not  appointed  by 
him,  and  that  he  hail  no  power  to  dismiss  them, 
nor  did  he  pay  them ;  that  he  did  not  after  the 
acquittal  and  discharge  of  the  plaintiff,  by  his 
servants,  agents,  or  persons  under  his  control,  do 
the  acts  complained  of,  and  that  after  such 
acquittal  and  while  the  plaintiff  was  in  lawful 
custody  a  warder  in  charge  of  him  asked  him 
certain  questions  and  wrote  down  his  answers 
thereto,  and  at  the  same  time  noted  down  from 
observation  a  description  of  the  plaintiffs  per- 
sonal appearance,  Ac. ;  and  the  defendant  denied 
that  the  acts  complained  of  were  done  by  him  or 
by  his  order  or  authority. 

The  facts  as  proved  at  the  trial  were  these: 
The  plaintiff,  who  was  a  carter  and  was  about 
twenty  years  of  age,  was  arrested  on  a  charge  of 
stealing  a  sack  of  oats  at  Ecclee  in  April.    He 
elected  to  be  tried  by  a  jury,  and  he  was  accord- 
ingly committed  for  trial  to  the  quarter  sessions 
to  be  held  at  Manchester.    He  was  then  released 
on  bail,  and  at  the  quarter  sessions  he  surrendered, 
pleaded  not  guilty,  was  tried  and  was  acquitted, 
whereupon    the    chairman    of   quarter    sessions 
directed  him  to  be  discharged.    At  the  time  the 
jury  returned  their  verdict  the  grand  jury  had 
not  been  discharged.   After  the  plaintiff  had  been 
acquitted  and  the  chairman  of  quarter  sessions 
had  ordered  him  to  be  discharged,  the  warder  in 
charge  of  the  plaintiff,   instead  of  discharging 
him,  took  him  to  the  cells  below  the  court  and, 
according   to    the   plaintiff's    account,    he   was 
locked  in  a  oeil  and  detained  there  for  about  an 
hour,  but,  according  to  the  warder's  account,  for 
only  a  quarter  of  an  hour;  shortly  afterwards 
another  warder  came  with  a  book  and  questioned 
the  plaintiff  as  to  his  age,  place  of  birth,  trade, 
religion,  residence,  the  address  of  his  father,  and 
other  particulars,  and  his  answers  thereto,  and  a 
description  of  the  plaintiff's  personal  appearance 
and  characteristics  were  noted  down  in  a  book. 
The  warder   then    left,  but  returned  in  a  few 
minutes  and  gave    the   plaintiff    some  articles 
which  had  been  taken  from  him  before  his  trial. 
The  plaintiff  was  then  taken  to  the  chief  warder 
in  court,  when  he  was  allowed  to  go. 

He  then  brought  the  present  action  for  assault 
and  false  imprisonment  against  the  governor  of 
the  prison.  The  governor  of  the  prison  was  not 
present  in  court  at  the  trial  of  the  plaintiff,  and 
the  alleged  detention  of  the  plaintiff  was  not  by 
him  or  by  his  orders  or  directions.  The  jury 
found  a  verdict  for  the  plaintiff,  and  awarded  him 
501.  damages,  and  the  question  of  law  as  to  the 
liability  of  the  governor  for  the  acts  of  the 
warders  was  then  reserved  by  the  judge  for 
further  consideration. 

The  Prison  Act  1865  (28  &  29  Vict.  c.  120) 
provides : 

Sect.  4.  "  Prison  "  shall  mean  gaol,  house  of  correc- 
tion, bridewell,  or  penitentiiry  ;  it  shall  also  include  the 
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«uing  grounds  or  other  grounds  or  building!  occupied 
by  prison  offioers  for  the  use  of  the  prison  and  oontignous 
thereto;  " gaoler"  shall  mean  governor,  keeper,  or 
other  ohief  officer  of  a  prison. 

Sect.  58.  Every  prisoner  confined  in  a  prison  shall  be 
deemed  to  be  in  the  legal  custody  of  the  gaoler,  pro- 
vided that  nothing  in  this  Aot  contained  shall  affect  the 
jurisdiction  or  responsibility  of  the  sheriff  in  respect  of 
prisoners  under  sentenae  of  death,  or  his  jurisdiction  or 
control  over  the  prison  where  such  prisoners  are  con- 
fined, and  the  officers  thereof,  so  far  as  may  be  necessary 
for  the  purpose  of  carrying  into  effect  the  sentence  of 
death,  or  for  any  purpose  relating  thereto ;  and  in  any 
prison  in  whioh  sentence  of  death  is  required  to  be 
carried  into  effect  on  any  prisoner,  whether  such  prison 
is  or  not  the  common  gaol  of  the  county,  the  sheriff 
shall,  for  the  purposes  of  carrying  that  sentence  into 
execution,  be  deemed  to  have  the  same  jurisdiction  with 
respect  to  such  prison  as  he  has  by  law  with  respect  to 
the  oommon  gaol  of  a  oounty,  or  would  have  had  if  this 
Act  had  not  passed. 

Sect.  63.  A  prisoner  may  be  brought  up  for  trial, 
and  may  be  removed  by  or  under  the  direction  of  the 
gaoler  from  one  prison  to  another,  or  from  one  place  of 
confinement  to  another,  to  whioh  snoh  prisoner  may  be 
legally  removed,  for  the  purpose  of  being  tried  or  under- 
going his  sentence,  and  no  prisoner  whilst  in  the  custody 
of  a  gaoler  shall  be  deemed  to  have  escaped,  although 
he  may  be  taken  into  different  jurisdictions  or  different 
plaoes  of  confinement. 

The  Prison  Act  1877  (40  &  41  Vict.  c.  21) 
provides : 

Sect.  5.  Subject  as  in  this  Act  mentioned— (2)  The 
appointment  of  all  officers,  and  the  oontrol  and  safe 
custody  of  the  prisoners  in  the  prisons  to  whioh  this  Aot 
applies ;  also  all  powers  and  jurisdiction  at  oommon  law 
or  by  Aot  of  Parliament  or  by  charter  vested  in  or  exer- 
cisable by  prison  authorities  or  the  justioes  in  sessions 
assembled,  in  relation  to  prisons  or  prisoners  within  their 
jurisdiction,  shall,  on  and  after  the  commencement  of 
this  Act,  be  transferred  to,  vested  in,  and  exercised  by 
one  of  Her  Majesty's  principal  Secretaries  of  State,  in  this 
Aot  referred  to  as  the  Secretary  of  State. 

Sect.  35.  The  offioers  attached  to  prisons  at  the  time 
of  the  commencement  of  this  Aot  (in  this  Aot  referred  to 
as  existing  officers  of  a  prison)  shall  hold  tbeir  offices 
by  the  same  tenure,  and  upon  like  terms  and  conditions, 
as  if  this  Aot  had  not  passed,  and  shall  receive  salaries 
of  not  less  amount  than  those  which  they  have  hitherto 
received.  Such  existing  officers  sb  aforesaid  may  be 
distributed  amongst  the  several  prisons  to  whioh  this 
Aot  applies  in  such  manner  as  may  be  directed  by  the 
Secretary  of  State,  and  they  Bhall  perform  such  duties 
as  they  may  be  required  to  perform  by  the  said  Secretary 
of  State,  so  that  snoh  duties  are  the  same  or  analogous 
to  those  they  performed  previously  to  the  commencement 
of  this  Aot,  and,  subject  as  aforesaid,  they  shall  perform 
the  same  duties  as  nearly  as  may  be  as  they  are  per- 
forming at  the  time  of  the  commencement  of  this  Aot. 

The  Prison  Act  1898  (61  &  62  Vict.  c.  41) 
provides: 

Sect.  2  (1).  The  Secretary  of  State  may  make  rules  (in 
this  Aot  called  prison  rules)  for  the  government  of  local 
prisons  and  convict  prisons,  and  may  thereby  regulate, 
among  other  things— (a)  any  matter  dealt  with  by  the 
regulations  in  schedule  1  to  the  Prison  Aot  1865  ;  and 
(b)  any  matter  whioh  under  thiB  Aot  may  be  regulated 
by  prison  rules. 

The  Prison  Bales,  dated  the  21st  April  1899, 
made  by  the  Secretary  of  State  under  the  above 
Act,  which  came  into  operation  on  the  1st  May 
1899,  provide : 

Bule  103.  All  offioers  of  the  prison  shall  obey  the 
directions  of  the  governor,  subjeot  to  the  prison  rules, 


and  all  subordinate  offioers  shall  perform  such  duties  as 
may  be  directed  by  the  governor,  with  the  sanction  of 
the  commissioners,  and  the  duties  of  each  subordinate 
officer  shall  be  inserted  in  a  book  to  be  kept  by  him. 

Rule  124.  The  governor  shall  strictly  conform  to  the 
law  relating  to  prisons  and  to  the  prison  rules,  and  shall 
be  responsible  for  the  due  observance  of  them  by  others. 
He  shall  observe  the  conduct  of  the  prison  offioers,  and 
enforce  on  each  of  them  the  due  exeoution  of  his  duties, 
and  shall  not  permit  any  subordinate  officer  to  be 
employed  in  any  private  capacity,  either  for  any  other 
officer  of  the  prison  or  for  any  prisoner. 

Bule  125.  The  governor,  in  case  of  misoonduot,  may 
suspend  any  subordinate  officer,  and  shall  report  the 
particulars  without  delay  to  the  commissioners. 

Nov.  25.— Shee,  K.C.  {Edmund  Button  with 
him)  for  the  defendant. — The  question  is  whether 
the  relationship  in  which  the  governor  of  the 
prison  stood  to  the  warders  was  such  as  to  make 
the  governor  liable  for  the  illegal  acts  of  the 
warders.  If  there  were  any  illegality  committed 
by  the  warder  then  the  warder  and  not  the 
governor  would  be  liable.  Even  if  the  plaintiff 
Had  been  in  the  legal  custody  of  the  governor, 
the  governor  would  not  be  liable  for  any  illegal 
act  done  by  the  warder.  The  warder  was  not 
authorised  to  do  an  illegal  act,  and  even  if 
the  illegal  aot  of  the  warder  had  been  done 
in  the  gaol  itself  the  governor  would  not  have 
been  responsible  unless  ne  had  ordered  it,  or  had 
been  present  and  had  sanctioned  it  Even  if  the 
governor  as  gaoler  had  appointed  the  warder  to 
act  as  gaoler  in  court,  that  could  only  have  been 
an  employment  of  the  warder  to  do  the  work  law- 
fully.  It  could  not  have  been  an  employment 
of  the  warder  to  do  the  work  unlawfully  or  ille- 
gally, and  if  in  carrying  out  the  work  the  warder 
had  acted  illegally  the  governor  would  not  have 
been  liable.  The  plaintiff  had  been  acquitted 
and  discharged,  and  it  was  the  warder's  duty 
to  discharge  him.  Instead  of  doing  his  duty 
he  detained  and  took  him  to  the  cells  below 
and  questioned  him.  These  were  acts  done  by 
the  warder  after  his  -  duties  as  warder  to  the 
governor  had  ceased;  and  clearly  the  governor 
cannot  be  held  responsible  for  such  acts. 
[Wills,  J. — The  warrant  of  commitment  says 
that  the  prisoner  is  committed  to  the  custody 
of  "  the  gaoler  and  keeper  of  the  house  of  correc- 
tion "  to  "  safely  keep  him  until  he  shall  be  thence 
delivered  by  due  course  of  law."  That  would  be  a 
strong  argument  to  show  that  the  prisoner  com- 
mitted for  trial  was  in  the  custody  of  the  gaoler.] 
That  might  be  so  if  the  prisoner  came  direct 
from  the  gaol ;  but  it  would  not  apply  to  prisoners 
out  on  bail  who  are  not  in  the  statute  described 
as  "  prisoners."  [Wills,  J. — As  soon  as  a  prisoner 
who  is  out  on  bail  surrenders  he  must  be  in  the 
custody  of  somebody ;  it  would  seem  to  me  that  he 
must  be  in  the  same  custody  as  he  would  have  been 
in  if  he  had  been  in  custody  all  the  time  and  had  not 
been  out  on  bail,  and  if  he  had  not  been  out  on  bail, 
he  would  have  been  in  the  custody  of  the  gaoler. 
That  would  seem  to  show  that  the  jurisdiction  of 
the  gaoler  is  (he  same  in  the  case  of  a  prisoner 
who  has  surrendered  to  his  bail  as  in  the  case  of  a 
prisoner  who  has  not  been  on  bail.]  When  he 
surrenders  he  is  then  in  the  custody  of  the  "  proper 
officer  of  the  court,"  and  the  officers  in  court  are 
are  not  gaolers  in  the  same  sense  as  when  they 
are  in  the  prison.  The  "proper  officer  of  the 
cuurt "  probably  means  the  warder  in  the  dock, 
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and  as  the  plaintiff  could  not  be  said  to  be  a 
"  prisoner."  the  governor,  even  if  present  in  court, 
could  not  have  the  custody  of  him  as  governor  of 
the  gaol,  but  only  as  an  officer  of  the  court ;  and 
as  the  warder  could  only  have  had  the  custody  of 
the  plaintiff  as  gaoler  or  officer  of  the  court,  and 
could  have  had  no  relationship  in  that  capacity  to 
the  governor  as  governor  of  the  prison,  the 
governor  cannot  be  responsible  for  the  illegal  acts 
of  the  warder.  At  the  time  of  the  detention  the 
grand  jury  had  not  been  discharged,  and  until 
their  discharge  the  plaintiffs  detention  was  jus- 
tified. He  referred  to  the  Prison  Acts  1865  and 
1877,  and  the  Standing  Rules  for  Local  Prisons, 
drawn  up  by  the  Home  Office,  and  dated  the  21st 
April  1899. 

C.  H.  M.  Wharton  for  the  plaintiff.— By  the 
terms  of  a  commitment  warrant  a  prisoner  is 
committed  to  the  custody  of  the  governor  of  the 
gaol.  When  a  prisoner  is  admitted  to  bail  the 
warrant  is  for  the  time  being  suspended,  but  when 
he  surrenders  the  warrant  is  again  in  force  and 
the  prisoner  is  in  the  same  custody  as  before ;  as, 
when  he  surrenders  to  his  bail,  he  must  surrender 
to  the  same  person  to  whom  the  warrant  was 
originally  made  out— that  is,  to  the  governor  of 
the  prison,  the  gaoler.  The  act  done  by  the 
warder  was  an  act  done  by  him  in  the  interests 
of  the  gaoler.  The  gaoler  is  made  respon- 
sible by  the  Acts  of  Parliament,  and  he  is 
responsible  for  the  acts  of  his  agents,  the 
warders,  and  by  the  regulations  it  is  the  duty  of 
the  gaoler  to  see  that  those  regulations  are 
properly  carried  out.  The  relationship  between 
the  governor  and  the  warder  is  similar  to  that 
of  principal  zjl&  agent,  for  the  warder  is  bound 
to  obey  the  governor,  whose  subordinate  officer 
he  is.  The  dock  and  place  where  prisoners  are 
kept  for  trial  are  clearly  parts  of  the  prison; 
and,  if  so,  the  plaintiff  was  confined  within  the 
prison  and  was  in  the  legal  custody  of  the 
gaoler,  who  is  therefore  responsible  for  the 
illegal  acts  done  bv  the  warders.  [Wills,  J. — 
The  case  is  one  of  very  great  importance,  and  I 
must  consider  it  carefully  J 

CW.  adv.  vult. 

Jan.  28. — Wills,  J.  at  Manchester  read  the 
following  judgment :  The  plaintiff  was  committed 
to  the  quarter  sessions  holden  at  Strangeways, 
Manchester,  in  April  1901,  on  a  charge  of  felony. 
He  was  admitted  to  bail,  surrendered,  took  his 
trial,  and  was  acquitted,  whereupon  the  chairman 
of  quarter  sessions  directed  that  he  should  be 
discharged.  He  was,  however,  taken  by  the 
warders  of  the  gaol  to  the  cells  below  the  court, 
and  was  there  detained  until  a  warder  had  ques- 
tioned him  as  to  his  name,  parentage,  and  a 
number  of  particulars,  and  had  taken  a  note  of 
his  answers  and  also  of  his  personal  and  physical 
characteristics.  The  detention  occupied,  accord- 
ing to  the  warders,  a  quarter  of  an  hour,  accord- 
ing to  the  plaintiff,  an  hour.  He  was  then 
allowed  to  depart  The  defendant  is  the  governor 
of  the  gaol  at  Strangeways.  He  was  not  present 
at  the  trial  of  the  plaintiff,  being  engaged  else- 
where on  duties  connected  with  his  office;  and 
the  detention  of  the  plaintiff  was  actually  effected 
not  by  him  or  his  orders,  but  by  the  warders 
who  were  in  charge  of  the  prisoners  who  had  to 
take  their  trials.  The  jury  assessed  the  damages 
for  the  plaintiff's  detention,  and  for  the  indignity 


to    which    he    was    subjected,    at    502.      The 

ration  I  have  to  decide  is  whether  the  def en~ 
t  is  liable  for  the  acts  of  the  warders.  They 
are  not  his  servants.  He  cannot  either  appoint 
or  dismiss  them,  and  he  does  not  pay  them. 
Their  duties  are  regulated  by  Act  of  Parliament 
and  bv  rules  made  under  statutory  authority. 
It  is,  therefore,  not  a  case  in  which  the  rules  as 
to  the  liability  of  a  master  for  the  acts  and 
defaults  of  his  servants  apply,  and  the  liability  of 
the  defendant,  if  it  exist,  must  depend  upon  the 
status  of  the  gaoler  in  respect  both  of  the  officers 
of  the  prison  and  the  prisoners.  The  first  step 
in  the  inquiry  appears  to  me  to  be  to  ascertain  in 
whose  custody  are  prisoners  when  actually  upon 
thtir  trial.  At  common  law  the  custody  of  all 
prisoners  committed  for  trial  or  convicted  of 
indictable  offenoes  was  in  the  sheriff:  (see 
4  Edw.  3,  o.  10,  and  the  references  to  him  in 
19  Hen.  7,  o.  10;  24  Geo.  3,  c.  64,  s.  6,  c.  56,  a  8; 
and  31  Geo.  3,  c.  46,  s.  3).  The  gaoler  was  his 
officer.  I  cannot  find  any  express  authority  that 
the  prisoner  during  his  trial  was  still  m  the 
custody  of  the  sheriff,  but  neither  can  I  find  any 
trace  of  authority  for  the  proposition  that  he  was 
in  the  custody  of  anyone  else.  The  inconvenience 
of  a  shifting  right  to  the  custody  of  the  prisoner 
would  be  very  great,  and  I  cannot  suppose  that 
at  common  law  anything  of  the  kind  took  place. 
The  gaol  was  in  old  times  the  only  public  estab- 
lishment for  the  imprisonment  of  persons  com- 
mitted on  remand,  or  for  trial,  or  under  sentence, 
and  the  gaoler  the  only  principal  officer  appointed 
to  keep  such  prisoners  in  ward ;  he  was  appointed 
by  the  sheriff  and  paid  either  by  the  sheriff 
or  by  the  fees  he  was  entitled  to  take  from 
prisoners.  By  degrees  other  kinds  of  prisons  for 
convicted  offenders  were  constituted  by  Acts  of 
Parliament  under  the  names  of  bridewell, 
houses  of  correction,  and  penitentiaries,  and 
statutes  have  been  passed  from  time  to  time, 
especially  within  the  last  one  hundred  and  fifty 
years,  to  regulate  the  mode  of  appointment  and 
remuneration  of  gaolers  and  of  the  keepers  of  the 
other  prisons  I  have  mentioned :  (see,  for  example, 
24  Geo.  3,  c.  54,  s.  20  ;  31  Geo.  3,  c.  46.  s.  1),  but 
no  Act  affecting  the  legal  custody  of  persons 
confined  in  the  common  gaol  was  passed  until 
28  &  29  Yict.  c.  126  (the  Prison  Act  1865),  and  up 
to  that  time  the  custody  of  such  persons  was  in 
the  sheriff.  By  sect.  58  of  that  Act,  every  person 
confined  in  a  prison  is  to  be  deemed  to  be  in  the 
legal  custody  of  the  gaoler,  except  prisoners  left 
for  execution,  as  to  whom  the  authority  and  juris- 
diction of  the  sheriff  remains  unaltered.  It 
follows  that,  with  this  exception,  prisoners  in  a 
prison  are  no  longer  in  the  custody  of  the  sheriff. 
"  Prison  "  is  denned  by  sect.  4  to  mean  a  "  gaol, 
house  of  correction,  bridewell,  or  penitentiary," 
and  "  gaoler  "  to  mean (<  governor,  keeper,  or  other 
chief  officer  of  a  prison."  Sect.  58  therefore 
applies  to  persons  under  remand,  committal,  or 
sentence,  and  in  one  of  the  classes  of  prisons 
enumerated.  It  does  not  touch  the  detention  of  & 
prisoner  on  the  way  from  a  prison  to  the  place  of 
trial,  nor  during  the  period  when  he  is  at  the 
place  of  trial  but  untried,  or  during  trial.  By 
sect.  62  the  sheriff  is  relieved  of  the  duty  of  pre- 
paring and  delivering  to  the  judges  of  assize,  or 
to  the  justices  in  quarter  sessions,  a  calendar  of 
the  prisoners  in  custody  for  trial  at  such  assizes 
or  sessions,  and  this  duty  is  cast  upon  the  gaoler. 
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By  sect.  63  a  prisoner  may  be  "  brought  Dp  for 
trial " — the  expression  is  in  the  Act — and  may  be 
removed  by  or  tinder  the  direction  of  the  gaoler 
from  one  prison  to  another,  or  from  one  place  of 
confinement  to  another  to  which  such  person  may 
be  legally  removed  for  the  purposes  (amongst 
others)  of  being  tried,  and  whilst  in  the  custody  of 
a  gaoler  shall  not  be  deemed  to  have  escaped, 
although  he  may  be  taken  into  different  jurisdic- 
tions or  different  places  of  confinement.  I  have 
been  unable  to  find  any  other  statutory  authority 
for  the  detention  of  prisoners  at  and  within  the 
precincts  of  the  court  houses  at  which  they  take 
their  trial  But  the  practice  of  detaining 
prisoners  at  such  places  immediately  before  and 
after  trial  is  as  old  as  any  part  of  our  legal 
history,  and  I  cannot  doubt  that  the  cells 
attached  to  a  court  -  hottoe  where  criminal 
justice  is  regularly  administered,  and  the  dock 
itself  in  the  court,  are  places  of  confinement  to 
which  prisoners  committed  for  trial  may  be 
legally  removed  for  the  purpose  of  being  tried. 
The  gaoler,  therefore,  of  the  prison  to  which  an 
untried  prisoner  is  committed  may  order  his 
removal  to  the  cells  attached  to  the  court  house 
and  to  the  dock  for  the  purpose  of  being  tried. 
The  expression  "  brought  up  for  trial "  must  cover 
appearance  in  the  dock.  By  40  &  41  Yict.  o.  21 
(the  Prison  Act  1877),  8.  5,  the  control  and 
safe  custody  of  the  prisoners  in  the  prisons  to 
which  the  Act  applies,  was  transferred  to  the 
Secretary  of  State.  I  do  not,  however,  think  that 
the  Act  meant  to  alter  the  status  of  the  gaoler  in 
respect  of  the  prisoners.  The  expression  used  is 
that  the  "  control  and  safe  custody "  of  the  pri- 
soners shall  be  vested  in  the  Secretary  of  State. 
I  think  the  intention  was  to  give  him  a  general 
supervision  and  superintendence,  and  not  to 
restrict  the  legal  right  of  the  gaoler  to  confine 
his  prisoners.  The  section  applies  not  only  to 
the  transfer  of  the  "  safe  custody  "  of  prisoners, 
but  to  that  of  the  appointment  of  all  officers  in 
prisons  and  the  powers  of  various  prison  autho- 
rities. Sect.  35  provides  in  express  terms  that  the 
officers  attached  to  prisons  shall  hold  their  offices 
by  the  same  tenure  and  upon  the  like  terms  and 
conditions  as  if  the  Act  had  not  been  passed,  and 
that  subject  to  the  orders  of  the  Secretary  of  State 
requiring  them  to  perform  any  duties  analogous 
to  those  already  performed  by  them,  they  shall 
perform  the  same  duties  as  nearly  as  may  be  as 
they  were  performing  before  that  Act  was  passed. 
So  far  as  this  case  is  concerned,  the  term 
"  prison  "  in  this  Act  bears  the  same  meaning  as 
in  the  Act  28  &  29  Yict.  o.  126,  above  cited.  The 
same  Act  gave  the  Secretary  of  State  power  to 
make  rules:  amongst  other  things  which  the 
Secretary  of  State  may  do  is  the  specification  of 
duties  which  the  prison  officers  may  be  required 
to  perform  (sect.  35).  Rules  were  made,  dated  the 
21st  April  1899.  In  these  rules  the  gaoler  is 
always  spoken  of  as  the  governor.  Rule  103  is 
very  nearly  a  repetition  of  regulation  93  appended 
to  28  k  29  Yict.  o.  126.  By  sect.  20  of  that  Act 
(that  is,  of  28  &  29  Yict.  c.  126)  such  rules  are  to 
have  the  same  force  as  if  they  were  in  the  Act 
itself.  Rule  103  of  the  Secretary  of  State's  Rules 
provides  that  all  officers  of  the  prison  shall  obey 
the  directions  of  the  governor  and  all  subordinate 
officers  (which  the  warders  are),  shall  perform 
such  duties  as  may  be  directed  by  the  governor. 
Rule  124  is  a  repetition  of  regulation  69  in  the 


schedule  to  the  same  Act  (28  &  29  Yict.  o.  126), 
and  provides  that  the  governor  shall  be  respon- 
sible for  the  due  observance  "  by  others "  (which 
must  include  the  warders)  of  the  law  relating  to 
prisons  and  of  the  prison  rules.  He  is  also  to 
enforce  on  each  of  the  subordinate  officers  the  due 
execution  of  his  duties.  Before  the  Aot  of  1865,. 
which  vested  the  custody  of  prisoners  in  prisons 
in  the  gaoler  instead  of  the  sheriff,  certain  Acts 
of  Parliament  were  passed  which  appear  to  treat 
what  was  done  at  shirehalls  in  respect  of  trials  as- 
mere  parts  of  the  common  law.  By  various 
statutes,  of  which  the  most  important  are  7" 
Geo.  4,  o.  63;  7  Will.  4  and  1  Yict.  c.  24;  and  10  &  11 
Yict.  o.  28,  powers  were  given  to  county  justices 
to  build,  acquire,  rent,  or  contract  for  the  use  of 
buildings  for  the  purpose  of  holding  assizes  and 
sessions  therein,  and  the  only  provision  for  the- 
exercise  therein  by  any  one  of  powers  of  de- 
tention and  custody  is  an  enactment  that  all 
things  done  therein  shall  be  as  valid  as  if  don* 
in  the  ancient  and  immemorial  shirehalls.  It 
may  be  mentioned  by  way  of  illustration  that 
when  Birmingham  was  made  by  Orders  in. 
Council  an  assize  town,  no  provision  was  made- 
by  statute,  or  by  order  made  under  statutory 
authority  or  otherwise,  for  the  custody  of 
prisoners.  For  some  years  the  assizes  were  held 
in  the  municipal  buildings,  which  had  no  special 
provisions  for  the  safe  keeping  of  prisoners,  who 
were  detained  when  awaiting  trial  in  some  of 
the  ordinary  rooms  in  the  buildings,  never 
designed  for  any  such  purpose  and  never  appro- 
priated to  it  by  statute.  I  oelieve  the  same  state- 
of  things  existed  when  a  few  years  back,  upon  the 
occasion  of  an  epidemic  of  typhoid  at  Maidstone, 
the  assizes  were  held  at  Canterbury.  In  both 
oases,  no  doubt,  the  conditions  required  by  the 
statutes  I  have  cited  existed,  and  thereupon  it  was 
assumed  that  the  common  law  provided  for  all 
that  was  necessary.  Up  till  the  Aot  of  1865,. 
therefore,  such  matters  were  left  to  the  common, 
law,  and  there  can,  I  think,  be  no  doubt  that  by 
common  law  the  sheriff  had  the  legal  custody  of 
persons  committed  for  trial,  during  preliminary 
detention,  during  removal  to  and  from  the  shire- 
hall  or  other  place  of  trial,  until  trial  and  during 
the  trial  itself,  and  in  the  case  of  convicted, 
prisoners  during  Temoval  back  to  the  prison  and 
whilbt  they  were  serving  their  sentences  in  the 
prisons ;  and  the  question  is  reduced  to  whether 
it  can  be  collected  from  the  Aot  of  1865  and  sub- 
sequent legislation  that  the  custody  was  there- 
after to  be  that  of  the  gaoler,  at  the  place  of  trial 
and  during  trial  I  have  come  after  careful 
consideration  to  the  conclusion  that,  although 
the  legislation  may  be  somewhat  wanting  in  dis- 
tinctness, such  was  the  intention  of  the  Legisla- 
ture. If  it  were  not  so,  there  would  be  a  shifting 
custody,  the  custody  being  in  the  gaoler  during 
removal  to  the  place  of  trial  and  during  removal 
back  to  the  prison,  and  until  he  is  "  brought  up 
for  trial " — that  is,  until  he  appears  in  the  dock 
(for  I  do  not  think  it  can  be  doubted  that  such 
is  the  effect  of  sect.  63),  and  in  the  sheriff  during 
and  till  the  end  of  the  trial — a  most  inconvenient 
arrangement,  and  one  which  it  is  extremely 
unlikely  that  the  Legislature  should  have  in- 
tended. His  jurisdiction  and  responsibility  in 
respect  of  persons  under  sentence  of  death  are 
expressly  reserved.  Nothing  in  the  Act  is  to 
affect  them  (sect.  58).    It  would  be  strange  if  an. 
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JLct  which  dealt  specially  with  his  status  as  to 
•prisoners  sentenced  to  death  should,  if  it  was 
intended    that    his    responsibility  as   to    such 
prisoners  amongst  others  during  the  actual  trial 
should  continue  unaffected,  have  made  the  saving 
clause  begin  to  operate  only  after  sentence.    A 
further  portion  ox  sect.  63  has  a  bearing  upon 
the  subject.    The  prisoner  is  not  to  be  deemed 
to  have    escaped  whilst  in   the  custody  of  "a 
gaoler,"  though  taken  into  a  different  place  of 
confinement,    and    into    different    jurisdictions. 
This  general  expression  covers,  and  was,  I  have 
no  doubt,  meant  to  cover,  such  a  case  as  that  of  a 
prisoner  removed  from  one  of  the  local  prisons  in 
the  county  to  Strangeways   prison  for  trial  at 
Manchester.    Can  it  be  doubted,  in  the  face  of 
euoh  a  section,  that  upon  being  removed  from 
.Manchester  gaol  to  the  cells  below  the  court,  he 
would,  although  in  a  different  place  of  confinement, 
still  be  not  "escaped,"  but  in  the  custody  of  the 
only  gaoler  who  could  bring  him  there,  and  also 
the  only  gaoler  who  ever  interferes  with  or  regu- 
lates prisoners  when  so  brought  from  the  gaol  P 
In  no  court-house  that  I  have  ever  sat  in  is  there 
a  gaoler  appropriated  either  to  the  cells  belonging 
to  the  court-house  or  to  the  dock ;  and  the  only 
person  who  ever  acts  as  gaoler  there  is  the  gaoler 
of  the  gaol  from  which  tbe  prisoners  are  brought 
for  trial.    In  sect.  66  provision  is  made  for  cases 
in  which  under  the  powers  of  the  Act  the  autho- 
rities of  one  prison  may  contract  with  the  autho- 
rities of   another   prison   for  the  reception   of 
prisoners  who  would  naturally  and  primarily  go 
to  the  first  prison.     Under  such  circumstances 
the  prison  of  the  receiving  authority  shall  be 
deemed  to  be  the  prison  of  the  contracting  autho- 
rity for  all  purposes  incidental  to  the  commitment, 
trial,  detention,  and  punishment  of  the  prisoners 
of  the  contracting  authority.    These  words  are,  I 
think,  meant  to  cover  the  whole  of  the  processes 
by  which  arrest  developes  into  punishment;  and 
the  whole  series  of  events  are  treated  as  attached, 
so  to  speak,  to  the  prison.    The  expenses  to  be 
paid   for  by  the  contracting   authority  to  the 
receiving  authority,  are  to  include  all  costs  in- 
curred in  respect  of  the  prisoners :    (sect.  32). 
There  is  no  doubt  that  the  prisoners  sent  from 
any  prison  for  trial  at  any  place  outside  the  prison 
are  maintained  during  detention  at  the  assizes  or 
eessions  by  the  prison  from  which  they  come; 
which  is  a  strong  reason  for  concluding  that  they 
are  still  in  the  custody  of  the  gaoler  of  that 
prison.     It   has  been  suggested  that  different 
considerations  apply  to  a  prisoner  on  bail,  but  I 
do  not  think  that  it  makes  any  difference  whether 
he  was  committed  to  prison,  or  was  out  on  bail. 
When  once  he  has  surrendered  he  must  be  in  the 
same  custody  as  if  he  had  been  in  prison  awaiting 
his  trial.    The  condition  on  the  bail  bond  is  that 
he  shall  surrender  himself  into  custody,  which 
must  be  the  same  custody  as  that  of  prisoners 
who  have  not  been  on  bail.    I  thought  that  some 
light  might  have  been  thrown  upon  the  question 
raised  in  this  case  by  the  form  of  commitment 
given  in  Jervis'  Act  (11  &  12  Vict.  c.  42,  form  H 
in  the  schedule),  but  clearly  the  framers  of  the 
Act  did  not  think  of  the  removal  to  a  distant 
court,  and  detention  and  trial  there.    The  only 
direction  given  to  the  gaoler  is  "to  receive  him 
into  your  custody  in  the  said  prison,  and  him  there 
eaf ely  to  keep  until  he  shall  be  thence  delivered 
by  due  course  of  law."    It  is  obvious  that  no 


gaoler  who  removed  a  prisoner  out  of  a  prison  to 
a  court  for  trial  ever  did  obey  the  direction  to 
keep  the  prisoner  "in  the  prison"  till  his  delivery 
thence  by  due  course  of  law.    Indeed,  it  is  an 
impossible  direction,   and    therefore  affords  no 
assistance  towards   the  solution  of  the  present 
question.     It  is,  however,  of  6ome  importance  to 
observe  that  the  condition  of  the  bail  bond  is  that 
the  accused  shall  appear  at  the  assizes  or  quarter 
sesions  in  question,  and  there  surrender  himself 
to  the  custody— of  whom  P    Not  of  the  sheriff,  but 
of  the  keeper  of  tbe  common  gaol,  or  whatever 
the  prison  may  be  to  which  such  keeper  belongs. 
It  is  the  constant  practice,  and  must  have  been  so 
in  the  year  1848,  when  that  Act  was  passed,  for  the 
surrender  to  take  place  when  the  case  is  actually 
called  on  for  trial.     If  I  am  right  in  the  view 
that  a  prisoner  when  on  trial  is  in  the  custody 
of  the  gaoler  of  the  prison  from  which  he  came, 
if  not  on  bail,  or  from  which,  if  bailed,  he  would 
have  come  bad  he  not  been  bailed,  it  follows,  I 
think,  that  the  gaoler  ought  either  to  set  him 
free,  or  to  take  care  that  he  is  set  free,  when  the 
court  has  ordered  his  discharge.    It  is  true  that 
the  gaoler  cannot  always   be  present  in  court; 
but  it  is  an  important  part  of  his  duty  to  exer- 
cise control  over  what  is  done  there  to  prisoners. 
It  is  true  that  the  officers  are  not  his  servant:, 
and  he  is  not  responsible  for  what  they  do,  or  do 
not  do,  on  that  ground,  nor  probably  to  the  same 
extent  as  if  they  were  his  servants,  but  they  are 
bound  to  obey  his  orders  (Regulation  93  in  the 
schedule  to  28  &  29  Vict  c.  126,  and  r.  103  of 
April  1899).    I  do  not  rely  upon  the  expressions 
either  in  the  schedule  to  the  Act  28  &  29  Vict 
c.  126,  or  in  rule  124  of  the  Rules  of  April  1899, 
that  the  gaoler  shall  be  responsible  for  the  due 
observance   by   others   of   the   law   relating  to 
prisons  and  to  the  prison  regulations  as  imposing 
upon  him  an  unqualified  civil  responsibility  for 
any  breach  of  these  duties  by  a  warder;  but  the 
legislation  certainly  imposes  upon  him  the  neces- 
sity  of   taking  ordinary   precautions    that  his 
officers   shall  exercise  their  duties  in  a  manner 
consistent  with  law,  and  the  least  he  can  do,  if 
he  cannot  be  present,  is  to  tell  his  officers  what 
they  ought  to  do,  and  to  take  some  care  that 
they  do  not  act  as  they  did  in  the  present  case. 
The  warder  in  charge  of  the  prisoners  at  the 
quarter  sessions  in  question  appeared  to  have  no 
notion  that  there  was  anything  improper  in  put- 
ting a  man,  who  had  been  acquitted,  into  a  cell, 
questioning  him  as  to  his  birth,  parentage,  age, 
religion,  and  the  like,  and  taking  down  particular* 
of  his  appearance  and  physical  characteristics. 
It  is  an  instructive  fact  worthy  of  the  notice  of 
those  who  industriously  compile  what  are  called 
judicial  statistics  as  to  criminal  matters,  that  one 
of  the  "  particulars "  entered  by  the  warder  on 
his   sheet   was  "reading  imperfect."     1  asked 
whence    the   information  came.     The  warder's 
answer  was  "  we  get  that  from  his  appearance.* 
The  defendant  was  called  and   examined  upon 
several  points,  but  he  did  not  say  that  he  had 
ever  told  the  warders  that  a  man  who  had  been 
acquitted  ought  to  be  discharged  at  once  and 
not  put  in  a  cell,  detained,  questioned,  or  have 
any  record  made  of  his  appearance  or  history.  It 
was  urged  upon  me  for  the  plaintiff  when  the 
case  was  argued  before  the  close  of  the  assizes, 
that  the  cells  in  question  were  really  a  part  of 
the  Strangeways  prison.      The  point  was  not 
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made  when  the  case  was  before  the  jury,  and 
although  they  very  possibly  might  hare  found 
that  they  were  so,  there  is  no  such  finding,  and  I 
therefore  cannot  act  upon  any  such  view.  In  my 
opinion,  however,  the  defendant  is  liable  on  the 
other  grounds  already  discussed,  and  I  must 
therefore  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  for  601. 

Solicitors  for    the   plaintiff,   Smiles  and  Co., 
for  /.  H.  Cooper,  Manchester. 

Solicitor    for    the    defendant,    The    Treasury 
Solicitor. 


March  5  and  6,  1902. 

(Before  Lord  Alverstone,  C.J.,  Darling 

and  Channell,  JJ.) 

Browne  (app.)  v.  Brandt  (resp.).  (a) 

Innkeeper — Common  law  duty  to  receive  travellers 

-"Night — All  bedrooms  occupied—Inn  full. 

An  innkeeper  is  under  no  common  law  duty  to 

provide  shelter  and  accommodation  for  travellers 

wishing  to  spend  the  night  at  his  inn  when  all 

the  rooms  ordinarily  used  as  bedrooms  for  guests 

are  occupied. 
Appeal  from  the  decision  of  the  County  Court 
judge  of  Surrey. 

The  facts  of  the  case  as  they  appeared  upon 
the  judge's  note  of  the  evidence  and  from  the 
defendant's  answers  to  interrogatories  were  as 
follows : — 

On  the  9th  April  1901  the  appellant  was 
travelling  on  a  motor-car  from  Crawley  to 
London.  The  car  broke  down  in  the  neighbour- 
hood of  Horley. 

The  appellant  and  a  friend  who  was  travelling 
with  him  pushed  the  car  to  Horley,  where  they 
came  to  an  inn  called  the  Chequers,  of  which  the 
respondent  was  the  landlord.  They  arrived  there 
about  two  o'clock  in  the  morning. 

Having  roused  the  respondent,  the  appellant 
demanded  a  bed  or  beds  for  himself  and  his  friend, 
who  were  both  wet  through. 

The  respondent  declined  to  admit  them  to  the 
inn,  saying  that  the  house  was  full. 

The  appellant  then  asked  for  some  refreshment, 
when,  after  some  demur,  the  respondent  admitted 
him  and  his  friend  into  the  inn  and  provided  the 
refreshment  required. 

The  appellant  again  asked  for  beds  or  a  bed, 
and  was  again  refused  on  the  ground  that  the 
house  was  full. 

The  respondent  then  said  that  as  the  bedrooms 
were  all  occupied  he  and  his  friend  would  be 
content  to  remain  for  the  night  in  the  coffee-room 
or  in  a  sitting-room  which  was  unoccupied. 

This  the  respondent  refused  to  permit,  saving 
that  he  never  allowed  anyone  to  stay  up  all  night 
in  the  coffee-room  or  sitting-rooms. 

The  appellant  and  his  friend  then  left  the 
inn,  and,  failing  to  find  shelter  elsewhere, 
they  procured  a  brougham  and  drove  back  to 
Crawley. 

The  appellant  sued  the  respondent  for  damages 
sustained  by  reason  of  the  respondent  having 
refused  to  give  him  shelter  in  his  inn. 

At  the  hearing  before  the  learned  County  Court 
judge  the  latter  found  as  facts  that  the  Chequers 
was  on  the  night  of  the  9th  April  full  as  regarded 

(a)  Reported  by  J.  AXDRKV7  Sthahan,  Esq.,  Barri»ter-at-L*w. 


proper  Bleeping  accommodation;  that  there  was 
no  unoccupied  bedroom;  that  there  were,  how- 
ever, at  least  two  other  rooms  available  for  the 
shelter  and  accommodation  of  the  appellant  and. 
his  friend,  and  that  the  shelter  and  accommoda- 
tion were  refused. 

On  these  facts  he  held  that  the  Chequers  was 
on  that  night  full  when  the  appellant  demanded 
shelter  and  accommodation,  and  that  the  respon- 
dent was  therefore  not  bound  to  give  shelter  and 
accommodation  to  the  appellant  on  that  night. 
He  grave  judgment  for  the  respondent,  but,  in  case- 
ins judgment  might  on  appeal  be  held  wrong, 
he  assessed  the  appellant  s  damages  at  five* 
guineas. 

Thornton  Lawes  for  the  appellant. — The  point 
here  is  whether  at  common  law  a  belated  traveller 
is  entitled  to  shelter  in  an  inn  when  all  the  bed- 
rooms, but  not  all  the  other  rooms  in  it,  are- 
occupied.  It  is  admitted  that  all  the  bedroom* 
in  the  Chequers  were  occupied  on  the  night  of 
the  9th  April.  I  submit,  however,  that  is  not 
sufficient  The  innkeeper  is  bound  to  give  a 
traveller  who  claims  it  any  shelter  and  accom- 
modation he  can  give  him.  He  can  only  refuse 
to  give  him  such  shelter  and  accommodation  on 
one  of  two  grounds — (1)  that  the  traveller  is  an 
improper  person,  or  (2)  that  the  inn  is  full.  Here 
no  question  arises  on  the  first  of  these  grounds,  and 
I  submit  on  the  second  that  an  inn  is  not  full  on 
a  night  when  all  its  bedrooms  are  occupied,  but 
other  rooms  are  unoccupied.  From  the  earliest 
times  the  common  law  gave  an  action  against  an 
innkeeper  who  refused  shelter  when  his  house 
was  not  full,  but  it  cannot  be  said  that  the 
literature  or  decisions  on  the  subject  very  clearly 
define  what  is  meant  by  the  house  being  full. 
But  it  is  to  be  noted  that  the  words  always  are 
that  the  "  house "  must  be  full,  not  that  th9 
"bedrooms"  must  be  full:  (Roll.  Abr.  F.  3, 
pi.  1).  I  submit  that  a  house  is  not  full  when 
several  of  its  rooms  are  empty,  and  that  a 
traveller,  if  he  chooses  to  put  up  with  the  incon- 
venience, is  entitled  to  claim  shelter  for  the  night 
in  a  sitting  room  just  as  much  as  in  a  bedroom. 
The  extent  of  the  innkeeper's  liability  is  laid 
down  in  Hawkins*  Pleas  of  the  Crown  (at  p.  714) 
in  these  words :  *'  It  seems  also  to  be  clear  that  if 
one  who  keeps  a  common  inn  refuse  either  to 
receive  a  traveller  as  a  guest  into  his  house,  or  to 
find  him  victuals  or  lodging  upon  his  tendering 
him  a  reasonable  price  for  the  same,  he  is  not 
only  liable  to  render  damages  for  the  injury  in 
an  action  on  the  case  at  the  suit  of  the  party 
aggrieved,  but  may  also  be  indicted  and  fined  at 
the  suit  of  the  King.  Also  it  is  said  that  he  may 
be  compelled  by  the  constable  of  the  town  to 
receive  and  entertain  such  a  person  as  his  guest, 
and  that  it  is  no  way  material  whether  he  have 
any  sign  before  his  door  or  not,  if  he  make  it  his 
common  business  to  entertain  travellers."  This 
passage  is  chiefly  useful  as  showing  the  serious 
way  in  which  the  common  law  regarded  and  the 
strenuous  way  in  which  it  enforced  the  obligation. 
No  doubt  since  railways  were  introduced  the 
obligation  has  not  been  of  the  same  importance 
as  previously,  but  now  with  the  cycle  and  the 
motor-car  road  travelling  has  become  common 
again,  and  the  courts  should  protect  the  ancient 
rights  of  the  traveller.  Here  the  appellant  found 
himself  denied  shelter  at  two  o'clock  on  a  rainy 
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night.  If  the  law  gave  him  a  right  to  such 
shelter  as  the  inn  could  afford,  it  was  a  grave 
wrong  on  the  part  of  the  innkeeper  to  refuse  it. 
The  traveller  is  entitled  at  least  as  much  to 
shelter  at  night  as  to  shelter  during  the  day,  and 
it  does  not  matter  how  late  it  is  when  he 
demands  it : 

Bern  v.  Ivens,  7  C.  A  P.  213 ; 

Fell  v.  Knight,  8  M.  A  W.  269. 

The  licensing  laws  do  not  affect  the  point. 

English  Harrison,  K.O.  and  R.  Burleigh  Muir, 
for  the  respondent,  were  not  called  upon. 

Lord  Alvbrstone,  C.J.  —  In  this  case  the 
appellant,  his  motor-car  having  broken  down, 
-arrived  at  the  respondent's  inn  after  midnight,  and 
was,  after  some  discussion,  let  in  for  refreshment, 
but  was  not  allowed  to  remain.  He  thereupon 
Drought  an  action  in  the  County  Court  contend- 
ing that  the  respondent  had  broken  his  common 
law  duty  as  an  innkeeper  to  provide  accommoda- 
tion for  travellers,  and  that  the  action  could  be 
maintained  if  the  respondent  had  a  room  of  any 
kind,  or  at  any  rate  a  coffee-room  or  sitting-room, 
where  he  could  have  remained  for  the  night.  The 
-County  Court  judge  found  that  the  respondent's 
house  was  full  as  regarded  proper  sleeping 
accommodation ;  that  there  was  no  empty  bed- 
room ;  that  there  were  two  rooms  available  for 
the  accommodation  of  the  appellant,  and  that  the 
accommodation  was  refused.  I  do  not  think  that 
the  question  whether  the  appellant  demanded  to 
-take  the  one  sitting-room  which  was  empty  was 
-submitted  to  the  County  Court  judge,  but  I  do 
not  wish  to  decide  this  case  upon  any  narrow 
ground,  and  I  will  therefore  assume  in  favour  of 
the  appellant  that  there  was  some  place  in  the 
nous*  where  possibly  the  respondent  might  have 
permitted  the  appellant  to  stay  for  the  night.  I 
think  it  would  be  straining  the  common  law 
liability  of  an  innkeeper  u  we  were  to  hold 
that  the  appellant  has  a  good  cause  of  action. 
The  true  view  of  the  common  law  rule,  in  my 
opinion,  is  that  an  innkeeper  may  not  pick  and 
choose  his  guests ;  he  must  give  accommodation 
to  people  who  come  as  travellers  to  his  inn  and 
are  in  a  position  to  pay.  I  cannot  think  that  the 
authorities  to  which  we  have  been  referred  mean 
that,  where  an  innkeeper  provides  a  certain 
number  of  bedrooms  and  sitting-rooms  for  the 
-accommodation  of  guests,  he  is  under  a  legal 
obligation  to  receive  and  shelter  as  many  people 
as  the  rooms  will  hold  without  overcrowding.  I 
do  not  think  that  a  person  who  comes  to  an  inn 
at  night  has  a  legal  right  to  demand  to  be  allowed 
to  pass  the  night  in  a  sitting-room ;  if  the  bed- 
rooms are  all  full,  I  think  the  landlord  is  under 
no  legal  obligation  to  receive  and  shelter  him. 
He  must  act  reasonably  and  not  captiously  or 
unreasonably  refuse  to  receive  guests  when  he 
has  proper  accommodation  for  tnem.  Here  the 
-County  Court  judge  has  found  in  effect  that  the 
landlord  did  not  act  unreasonably.  For  these 
reasons  I  am  of  opinion  that  his  judgment  must 
be  affirmed. 

Darling,  J. — I  am  of  the  same  opinion.  No 
•doubt  an  innkeeper  is  bound  to  provide  accom- 
modation for  travellers,  but  it  is  not  his  absolute 
•duty  to  do  so  at  all  risks  and  at  all  costs.  He  is 
bound  to  provide  accommodation  only  so  long  as 
his  house  is  not  full ;  when  it  is  full  he  has  no 
-duty  in  that  respect.  The  question,  then,  is,  When 


is  an  inn  to  be  said  to  be  full  P  I  do  not  think 
the  old  cases  can  help  one  very  much  on  this  point, 
because  one  knew  that  in  olden  times  people  were 
in  the  habit  of  sleeping  very  many  in  one  room 
and  several  in  one  bed.  People  who  were  quite 
unknown  to  one  another  would  sleep  in  the  same 
room,  as  is  done  in  common  lodging-houses  at  the 
present  time.  Therefore,  if  we  got  a  definition  of 
"  full "  in  one  of  the  old  cases  of  the  fourteenth 
or  fifteenth  centuries,  I  should  not  be  surprised 
to  find  that  what  was  c  tiled  "  full "  then  we  should 
now  call  "indecent  overcrowding"  It  is  the 
habit  now  of  people  to  occupy  separate  bed- 
rooms, and  it  seems  to  me  that,  having  regard  to 
modern  habits,  "full"  must  at  present  mean 
"  full "  in  the  sense  in  which  a  decently  conducted 
inn  would  be  considered  full — that  is,  the  house 
must  be  considered  fall  when  all  the  bedrooms 
were  occupied,  if  what  the  person  wanted  was  to 
pass  the  night.  There  might  have  been  some 
difficulty  here  if  the  appellant  had  said :  "  I  will 
take  your  sitting-room ;  I  do  not  want  to  go  to 
bed ;  I  wish  to  sit  up  all  night."  But  that  diffi- 
culty does  not  arise  on  the  facts  of  the  case. 
The  County  Court  judge  has  come  to  the  con- 
clusion that  the  house  was  full,  having  regard  to 
modern  habits.  He  referred  to  the  Canterbury 
Tales  of  Chaucer  and  the  state  of  inns  in  this 
country  when  the  pilgrims  to  Canterbury  left  the 
Tabard  (Prologue  to  Canterbury  Tales,  w.  19-20). 
And  counsel  for  the  respondent  might  have  cited 
an  incident  in  Laurence  Sterne's  Sentimental 
Journey  to  show  that  a  room  was  not  considered 
then  as  full  which  certainly  would  be  considered 
too  full  at  the  present  day. 

Channbll,  J.-I  agree.     Appe(d  dismUged, 

Solicitors  for  the  appellant,  George  Terrell, 
Terrell,  and  Varley. 

Solicitors  for  the  respondent,  Cooper,  2H*m«r, 
and  Evans,  for  Mortnson  and  Nightingale,  Beigate. 


March  16  and  17, 1902. 

(Before  Lord  Alvbrstone,  C.J.,  Darling  and 
Channbll,  JJ.) 

Goodwin  (app.)  v.  Corporation  of  Shbffibld 
(reaps.),  (a 

Police— Pension— Calculation  of—"  Annual  pay  " 
— Free  residence  and  fuel — Bight  to  include  for 
purpose  of  pension  —  Bight  of  appeal  from 
quarter  sessions— Police  Act  1890  (53  St  54  Vict, 
c.  45),  s.  11,  sched.  1,  it.  1, 11. 

When  a  police  constable  appeals  under  sect.  11  of 
the  Police  Act  1890  to  quarter  sessions  from  the 
decision  of  the  police  authority  on  a  reconsidera- 
tion of  tne  amount  of  his  pension,  the  parties 
may  appeal  by  case  stated  on  a  question  of  law 
for  the  opinion  of  the  King's  Bench  Division, 
notwithstanding  the  provision  in  that  section 
that  the  decision  of  the  court  of  quarter  sessions 
shall  be  final. 

By  the  Police  Act  1890,  a  police  constable,  after  a 
certain  number  of  years*  service,  is  entitled  as 
of  right  to  retire  and  to  receive  a  pension  to  be 
calculated  on  the  amount  of  his  "  annual  pay  " 
at  the  date  of  his  retirement. 

A  divisional  inspector  retired  from  the  service  with 
(a)  Reported  by  W.  W.  Ob*.  Beq.,  Berrletet^t-Ltw. 
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.  the  right  to  a  pension.  At  the  date  of  his  retire- 
ment he  had,  in  addition  to  his  weekly  payment 
in  money,  a  free  residence  for  himself  and 
family,  and  free  fuel,  gas,  and  water. 

Held,  that  the  value  of  the  free  residence,  fuel,  gas, 
and  water  was  not  a  part  of  his  "  annual  pay  " 
for  the  purpose  of  calculating  his  pension,  and 
ought  not  to  be  taken  into  consideration. 

Appeal  from  the  recorder  of  the  city  of 
Sheffield. 

The  appellant  appealed  to  the  quarter  sessions 
for  the  city  of  Sheffield  against  a  decision  of 
the  watch  committee  of  the  Sheffield  Corpora- 
tion, under  sect.  11  of  the  Police  Act  1890, 
for  a  reconsideration  of  the  amount  of  the 
pension  granted  under  the  Act  to  him  upon  his 
retirement.  The  watch  committee  had  refused  to 
increase  the  amount  of  the  pension  from  the  sum 
of  11.  3*.  Ad.  per  lunar  month,  the  amount  fixed 
,br  them,  to  the  sum  of  82.  14*.  Id.,  the  amount 
claimed  by  the  appellant. 

The  appeal  was  tried  before  the  recorder  on  the 
11th  July  1901,  when  he  allowed  the  appeal  and 
reversed  the  decision  of  the  watch  committee,  and 
made  an  order  that  the  amount  of  such  pension 
should  be  82.  14*.  Id.  per  lunar  month,  instead  of 
the  72.  3s.  id.  per  lunar  month,  subject  to  the 
opinion  of  the  court  upon  this  case. 

The  facts  were  as  follows : — 

The  appellant  joined  the  Sheffield  police  force 
in  1868 ;  was  appointed  inspector  in  1876,  and  was 
appointed  or  promoted  divisional  inspector  in 
1892,  and  retained  that  position  until  his  retire- 
ment from  the  force  in  April  1901. 

The  appellant  accepted  the  provisions  of  the 
Police  Act  1890. 

The  appellant  received  as  inspector  the  weekly 
pay  of  zl. 10s.,  and  a  fire  brigade  allowance  of  15*. 
per  lunar  month,  which  together  amounted  to 
1392. 15s.  per  year,  and  there  was  deducted  there- 
from a  sum  equal  to  1}  per  cent,  on  such  amount 
as  a  contribution  towards  the  police  pension 
fund. 

The  appellant  when  appointed  or  promoted  to 
the  position  of  divisional  inspector  was  required 
to  live  at  the  divisional  head  police  station,  where 
he  resided  free  of  rent  and  rates,  and  further  had 
the  free  use  of  the  fuel,  gas,  and  water  provided 
for  the  station  for  the  rooms  therein  occupied  by 
himself  and  his  family.  These  mattera  had  been 
agreed  for  the  purposes  of  this  case  to  be  of  the 
value  of  902.  per  annum.  On  being  appointed  or 
promoted  to  the  position  of  divisional  inspector 
no  alteration  was  made  in  the  pay  of  the  appellant 
except  in  so  far  (if  at  all)  as  these  matters  agreed 
to  be  of  the  value  of  302.  may  properly  be  described 
as  "pay."  The  deductions  for  contributions 
towards  the  pension  fund  were  still  calculated  at 
li  per  cent,  on  1392. 15s.  per  annum  as  theretofore, 
though  the  appellant  had  on  different  occasions 
applied  to  the  watch  committee  to  have  his  cash 
pay  increased  to  1702.,  and  to  be  allowed  to  pav 
lor  rent  and  other  matters  as  above  out  of  such 
sum,  and  to  have  a  deduction  for  police  pension 
fund  made  in  respect  of  such  sum  of  1702.,  but 
the  watch  committee  had  on  each  occasion  declined 
to  entertain  such  application. 

The  appellant  gave  all  requisite  notices  of  his 

desire  to  retire  from  the  force  and  to  receive  a 

pension,  and  was  entitled  as  of  right  by  the  Police 

Act  1890  to  retire  and  receive  a  pension  for  life 
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of  two-thirds  of  his  "  annual  pay  "  at  the  date  of 
his  retirement. 

The  watch  committee  duly  awarded  the  appel- 
lant a  pension  of  72.  3s.  4d.  per  lunar  month,  or 
932. 3s.  id.  per  annum,  being  two-thirds  of  the  sum 
of  1392. 15s. 

The  appellant  duly  made  application  to  the 
watch  committee,  under  sect.  11  of  the  Police 
Act  1890,  for  a  reconsideration  of  the  amount  of 
his  pension,  submitting  that  there  should  have 
been  taken  into  account  the  payment  in  kind 
received  by  him — namely,  house  rent,  fuel,  gas, 
and  water,  amounting  in  value  to  302.  per 
annum,  on  which,  he  submitted,  pension  ought 
to  be  awarded,  but  the  watch  committee,  after 
reconsideration,  declined  to  entertain  such  appli- 
cation. 

Notice  of  appeal  to  the  next  General  Court  of 
Quarter  Sessions  for  Sheffield  against  the  decision 
of  the  watch  committee  on  such  reconsideration, 
was  duly  given  by  the  appellant,  upon  the  ground 
that  the  pension  granted  to  the  appellant  was 
calculated  on  a  wrong  basis,  being  upon  a  lower 
rate  of  pav  than  the  appellant  was  in  law  and  in 
fact  actually  receiving. 

In  April  1893  the  police  force  sub-oommittee  of 
the  watch  committee  presented  a  report,  which 
was  confirmed  and  adopted  by  the  council,  recom- 
mending that  Inspector  Moody  be  promoted  to 
the  rank  of  chief  inspeotor  of  detectives  and 
inspector  of  common  lodging-houses,  and  that  his 
remuneration  should  be  equal  to  that  of  a  divi- 
sional inspector,  who,  in  addition  to  his  pay, 
received  an  allowance  for  taking  charge  of  the 
fire-extinguishing  apparatus  at  his  station,  and 
was  provided  with  a  good  house  free  of  rent  and 
rates,  and  supplied  gratuitously  with  water,  coal, 
and  gas;  and  the  sub-oommittee  estimated  the 
pay  and  allowances  of  one  of  these  inspectors  at 
1702.  per  annum,  and  recommended  that  Chief 
Inspector  Moody's  pay  should  be  increased  to 
that  amount.  Since  that  time  Chief  Inspector 
Moody  received  an  annual  cash  payment  of 
1702.,  less  a  sum  equal  to  1£  per  cent  on 
that  amount  as  a  contribution  towards  the 
police  pension  fund.  Under  the  "scale  of 
pay"  for  the  police  force,  which  was  adopted 
by  the  council  in  1891,  and  was  in  force  on 
the  date  when  the  appellant  retired,  the  pay 
of  an  inspector  in  the  position  of  appellant  at  the 
date  of  his  retirement,  was  22. 10s.  per  week.  In 
the  weekly  "  pay  sheet "  signed  by  the  appellant 
every  weelc,  there  was  entered,  under  the  heading 
"  Bate  of  Pay  per  Week,"  22. 10s.,  and  under  the 
heading  "  Deductions  payable  to  Superannuation 
Fund,"  contributions,  l\d.,  and  under  the 
heading  "  Net  Pay  received  by  each  Officer  and 
Constable,"  22.  9s.  4}<Z.,  and  under  the  headings 
"  Allowance  for  Bent,"  "  Allowance  for  Boots,'9 
"  Gross  Amount  of  Pay,"  there  were  no  entries. 
A  separate  receipt  for  one  lunar  month's  fire 
brigade  allowance  (15s.)  was  signed  by  the  appel- 
lant, and  under  the  heading  "  Nature  of  Special 
Duty"  was  the  entry  ''Taking  care  of  Hose- 

If  the  matters  hereinbefore  mentioned,  and 
agreed  to  be  of  the  value  of  302.  per  year,  formed 
part  of  the  "  annual  pay  "  of  the  appellant  within 
the  meaning  of  the  Police  Act,  the  amount  of  his 
pension  should  have  been  82.  14s.  Id.  per  lunar 
month,  and  not  72.  3s.  4d.,  as  fixed  by  the  watch 
committee. 
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The  question  for  the  opinion  of  the  court  was, 
whether  upon  the  above  nets  the  matters  herein- 
before mentioned  and  agreed  to  be  of  the  value  of 
901.  a  jear,  were  or  were  not  part  of  the  *'  annual 
nay  "  of  the  appellant,  within  the  meaning  and 
for  the  purposes  of  the  Police  Act  1890.  If  they 
were,  then  the  order  of  the  quarter  sessions  was 
to  stand  confirmed ;  but  if  not,  then  the  order 
was  to  be  quashed,  and  the  decision  of  the  watch 
committee  was  to  stand  confirmed. 

The  Police  Act  1890  (53  &  54  Vict.  o.  45) 
provides : 

Sect  1.  Subject  to  the  provisions  of  this  Act,  every 
constable  in  a  police  force— (a)  if  he  has  completed  not 
lew  than  twenty-five  yean  approved  service  .  .  . 
■hall,  on  the  expiration  of  such  time  not  exoeediog  four 
months  after  he  has  given  written  ootioe  to  the  police 
authority  of  his  desire  to  retire  as  the  polios  authority 
may  fix,  be  entitled  without  a  medical  certificate  to  retire 
and  receive  a  pension  for  life. 

Sect.  11.  In  any  of  the  following  oases — (a)  Where  a 
pension  after  being  granted  to  a  constable  has  subse- 
quently in  pursuance  of  this  Act  been  declared  to  have 
been  forfeited,  and  (b)  where  a  constable  is  dismissed 
without  a  pension  to  which  he  would  be  otherwise 
entitled,  and  in  any  other  ease  where  a  constable,  or  the 
widow  or  child  of  a  oonstable,  claims  a  pension  or  allow- 
ance under  this  Act  as  of  right,  and  the  police  authority 
do  not  admit  the  olaim,  the  oonstable,  widow,  or  child 
may  apply  to  the  police  authority  for  a  r*  consideration  of 
the  olaim  to  the  pension  or  allowance,  and  if  aggrieved  by 
the  decision  upon  such  reconsideration,  may  apply  to  the 
next  practicable  oourt  of  quarter  sessions  for  the  oounty 
within  which  the  oonstable  last  served ;  or  if  the  oon- 
stable last  served  in  the  police  force  of  a  borough  having 
a  separate  polios  force  and  a  separate  oourt  of  quarter 
sessions,  then  to  the  next  practicable  oourt  of  quarter 
sessions  for  that  borough,  and  that  oourt,  after  inquiry 
into  the  case,  may  make  such  order  in  the  matter  as 
appears  to  the  oourt  just,  which  order  shall  be  final ; 
but  nothing  in  this  section  shall  confer  a  right  to  appeal 
againgst  the  exercise  of  any  discretion,  or  against  any 
decision  which  is  declared  by  this  Aot  to  be  final. 

Sched.  1. — As  to  pension  scale : 

(1)  The  pension  to  a  oonstable  on  retirement  shall  be 
within  the  maximum  and  minimum  limits  following ;  that 
is  to  say,  (c)  it  he  has  completed  twenty-five  years 
approved  service,  an  annual  sum  not  less  than  thirty- 
sixtieths  nor  more  than  thirty-one  fiftieths  of  his  annual 
pay,  with  an  addition  of  not  less  than  one-sixtieth  nor 
more  than  three-fiftieths  of  bis  annual  pay  for  every 
completed  year  of  approved  service  above  twenty-five 
years,  so  however  that  the  pension  shall  nut  exceed  two- 
thirds  of  his  annual  pay.  ( 11)  In  estimating  any  pension, 
gratuity,  or  allowance  for  the  purposes  of  this  Aot — 
(a)  a  pension  or  gratuity  to  a  oonstable  shall  be  oaloulated 
aooording  to  the  amount  of  his  annual  pay  at  the  date  of 
his  retirement. 

Macmorran,  K.C.  (ff.  W.  W.  WUberforee  with 
him)  for  Goodwin. — There  is  a  preliminary  objec- 
tion that  there  is  no  right  of  appeal  in  this  case, 
as  the  decision  of  the  recorder  is  declared  by 
sect.  11  of  the  Police  Act  1890  to  be  final.  This 
point  was  not  raised  in  Upperton  v.  Ridley  (ante, 
p.  65;  82  L.  T.  Rep.  233;  (1900)  1  Q.  B.  680,  and 
84  L.  T.  Rep.  18  ;  (1901)  1KB.  384),  where  the 
appeal  was  heard;  but  it  is  submitted  that  the 
appeal  in  that  case  was  only  entertained  by  the 
consent  of  the  parties.  Here  the  respondents 
never  consented  to  have  a  case  stated. 

W.  Valentine  Ball  (Avory,  K.O.  with  him)  for  the 
Sheffield  Corporation. — This  is  not  a  proceeding 
in  the  nature  of  an  appeal  at  all ;  the  learned 


recorder  has  only  given  a  decision  subject  to  a- 
special  case,  and  in  the  judgment  delivered  by 
him  he  expressed  great  difficulty  in  coming  to  a 
conclusion :  (see  the  report  in  Moore  and  other*  v. 
Mayor,  4c.,  of  Sheffield,  65  J.  P.  458).  This  oourt 
is  asked  to  exercise  its  "  consultative  jurisdic- 
tion." It  was  held  in  Bern  v.  Justice*  of  Buuez 
(2  Bott's  Poor  Laws,  5th  edit.,  p.  751)  that  a  case 
may  be  stated  by  the  quarter  sessions  on  a  point 
of  law,  without  the  consent  of  the  parties.  That 
case  was  cited  with  approval  in  2  Nolan's  Poor 
Laws,  4th  edit.  (1825),  p.  558.  The  right  to  state 
a  case  has  never  been  taken  away.  The  Quarter 
Sessions  Act  1849  merely  gave  the  parties  a  right 
to  consent  to  have  a  case  stated.  He  referred  to 
Reg.  v.  CKantrell  (33  L.  T.Sep.  305;  L. Sep.  10 
Q.  B.  587. 
[He  was  stopped.] 

Macmorran,  K.O.,  in  reply,  referred  to 
Beg.  v.  Bridge,  62  L.  T.  Rep.  297;  24  Q.  B.  Div. 
609. 

Lord  Alvkbstonk,  0 .J.— The  oourt  will  hear 
the  appeal  on  the  merits. 

Avory,  K.O.  (W.  Valentine  Ball  with  him)  for 
the  Sheffield  Corporation. — These  allowances  are 
not  part  of  the  ''annual  pay  "of  the  appellant 
The  case  is  really  governed  by  the  decision  of  the 
Oourt  of  Appeal  in  Upperton  v.  Ridley  (ubi  tup.), 
and  the  present  is  an  d  fortiori  case,  as  the 
matters  there  in  question  might  possibly  have 
been  held  to  be  "pay,"  but  the  matters  in  ques- 
tion here  cannot  possibly  be  "  pay."    In  Upperton 
v.  Ridley  (ubi  sup.)  an  allowance  of  Is.  a  day  for 
special  duty  in  the  House  of  Lords  in  addition 
to  the  constable's  ordinary  pay,  was  held  to  be 
no  part  of  the  constable's  "  pay  "  for  the  purpose 
of  calculating  his  pension.    If  so,  then  clearly 
these  allowances  ox  a  free  house,  fuel,  Ac.,  form 
no  part  of  the  "  annual  pay  "  for  the  purpose  of 
calculating   the  pension.     As  pointed   out  by 
Channell,  J.  in  that  case,  there  has  for  a  long 
time  been  the  distinction  between  pay  and  emolu- 
ments or  allowances.     This  distinction  is  clearly 
recognised  by  the  Legislature  in  the  Police  Act 
1893  (56  &  57  Vict.  c.  10),  for  instance,  in  sect  2, 
sub- sect.  2,  which  speaks  of  the  "pay"  of  con- 
stables and  the  "  allowances  "  of  constables,  and 
in  sect.  1  there  is  the  provision  that  constables 
employed  on  fire  duty  are  to  be  deemed  to  be 
acting  in  the  execution  of  their  duty.    But  for 
that  provision  the  fire  brigade  allowance  would 
not  be  "  pay  "  for  the  purpose  of  calculating  the 
pension.    The  learned  recorder  in  his  judgment 
(reported  65  J.  P.,  at  p.  459)  seems  to   have 
thought  that  the  words  in  sect.  11  that  the  court 
"  may  make  such  order  in  the  matter  as  appears 
to  the  oourt  just,"  gave  him  a  discretion  m  the 
matter,  and  that  it  would  be  inequitable  that  if 
an  inspector  were  provided  with  something  in 
addition  to  his  pay,  which  he  regarded  as  part  of 
his  "  remuneration,"  he  were  not  allowed  to  take 
that  into  consideration  for  his  pension.      The 
court  of  quarter  sessions  has  no  such  discretion 
under  sect.  11,  which  gives  an  appeal  to  that 
oourt  only  in  certain  matters  affecting  the  pension, 
but  gives  no  appeal  in  other  matters  which  are 
left  to  the  discretion  of  the  police  authority.    In 
sect.  32    (5)  there  is   a  special  provision  that 
"  emoluments  "  are  to  be  taken  into  acoouot  for 
the  purposes  of  the  pension  in  the  case  of  the 
commissioners  of  police  in  the  metropolis.    That 
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ehows  that  they  are  not  to  be  included  in  other 
oases;  and  the  distinction  between  "pay"  and 
"allowances"  has  been  drawn  in  other  Acts  on 
analogous  matters  such  as  the  Superannuation 
Act  1859  (22  Vict  c.  26),  and  the  Poor  Law 
Officers*  Superannuation  Act  1896  (59  &  60  Yict. 
c.  50).  In  the  latter  Act  the  superannuation  allow- 
ances are  calculated  on  the  salary  or  wages  and 
"emoluments"  (sect.  3),  and  the  term  "emolu- 
ments" is  (in  sect.  19)  defined  as  including  the 
money  value  of  apartments  and  other  allowances 
in  kind.  There  is  nothing  in  the  Police  Act  1890 
analogous  to  that.  In  this  case  the  appellant  is 
-claiming  an  allowance  for  coal,  but  an  allowance 
for  boots  is  in  just  the  same  position,  and  there 
is  no  suggestion  that  he  could  claim  an  allowance 
for  boots.  The  recorder  was  dealing  with  a  matter 
with  regard  to  which  he  had  not  an  absolute 
discretion  ;  he  can  only  decide  the  amount  of  the 
pension  according  to  the  statute,  which  gives  him 
no  discretion. 

Maemorran,  K.C.  (H.  W.  W.  Wilberforce  with 
him)  for  Goodwin. — This  case  is  not  governed  by 
the  decision  in  Upperton  v.  Ridley  (ubi  sup.).  In 
that  case  there  was  no  right  to  the  special 
allowance,  and  the  payment  was  a  mere  gratuity 
for  special  services,  and  if  the  constable  were  ill 
and  someone  else  did  the  services,  such  person 
would  get  the  allowance.  Here  there  was  a  right 
to  the  allowances.  The  pay  list  does  not  neces- 
sarily determine  what  is  "  pay  "  and  what  is  not 
A  man's  pay  may  be  more  than  he  receives  in 
cash ;  he  may  receive  so  much  in  cash,  and  he  may 
have  something  more  which  is  equivalent  to  cash, 


and  that  something  more  is  part  of  his  pay.   That 

"  men's  Com] 
rey  v.  South 
S3  L.  T.  Rep.'  at  pp.  &9-470;  (1901)  1  K.  B.  at 


has  been  so  held  under  the  Workmen's  Compensa- 
tion Act  1897  (see  Pomphrey  v.  Southwark  Press, 


p.  90).  In  the  city  of  Sheffield  this  allowance  for 
rent  is  considered  as  part  of  the  "  pay,"  as  it  was 
in  Moody's  case ;  it  is  remuneration,  and  there  is 
really  no  distinction  between  remuneration  and 
pay,  and  all  the  parties  treat  remuneration  as  pay. 
It  is  a  question  of  fact  in  eacb  case  what  is  a  con- 
stable's pay ;  it  may  be  more  than  he  receives  in 
cash ;  and  if  it  is  a  question  of  fact,  the  recorder 
has  dealt  with  it.  The  words  in  sect.  11  that  the 
court  may  make  such  order  as  may  seem  just, 
give  the  court  a  discretion,  and  in  this  case  the 
recorder  has  exercised  that  discretion,  and  this 
court  ought  not  to  interfere. 

Avory,  K.C.  in  reply. 

Lord  ALVEE8TONE,  C.J.— In  this  case  I  have 
felt  a  great  deal  of  difficulty  in  coming  to  a  con- 
clusion. In  my  opinion,  it  is  not  covered  by  the 
decision  of  the  Court  of  Appeal  in  Upperton  v. 
Ridley  (ubi  sup.) ;  but  the  court  there  lay  down 
the  principle  that  everything  which  a  police  con- 
stable receives  in  money  or  otherwise  by  way  of 
remuneration  is  not  necessarily  to  be  included  in 
his  "pay"  for  the  purpose  of  calculating  his 
pension.  The  decision  does  not  go  further,  or  lay 
down  any  other  rules  binding  the  court  in  this 
case.  The  Master  of  the  Bolls  decided  the  case 
on  the  ground  that  the  extra  allowance  was  a 
mere  gratuity,  and  Collins,  L.J.  said  that  "the 
evidence  of  what  the  Secretary  of  State  has 
declared  on  the  document  signed  by  the  con- 
stable to  be  his  pay,  the  amount  awarded  as 
pension  to  the  appellant,  and  the  whole  practice 
for  many  years  with  regard  to  the  stoppage  of 


the  special  allowance  during  absence  from  the 
special  work  and  the  deductions  for  a  pension 
fund,  point  in  the  same  direction,  and  show 
that  this  extra  allowance  which  the  constable 
received  cannot  be  brought  within  the  term 
'  annual  pay,' "  What  we  have  to  consider  in  this 
case  is  whether  the  "  annual  pay  "  of  the  police 
constable  which  is  given  in  the  1st  schedule  to 
the  Police  Act  1890  as  the  basis  for  estimating 
his  pension,  includes  an  emolument  of  the  kind 
received  by  the  appellant  in  this  case.  After  a  great 
deal  of  doubt,  I  think  it  should  not  be  included, 
and  that  the  decision  of  the  recorder  cannot  be 
supported.  "Pay"  is  to  a  certain  extent  a  tech- 
nical word,  known  and  commonly  used  with 
reference  to  certain  classes  of  persons,  such  as 
soldiers,  sailors,  and  police.  At  the  time  when 
the  Police  Act  1890  was  passed  allowances  in  kind 
were  made  to  the  police  and  were  well  known ; 
allowances  for  clothing,  for  boots,  and  in  some 
cases  for  rent  were  made,  Mnd  in  some  cases  con- 
stables lived  rent  free  at  the  police  station  or  in 
the  police  barracks.  If  it  had  been  intended  that 
the  "  annual  pay  "  of  a  police  constable  should  be 
the  fair  money  value  of  everything  in  money  or 
in  kind  which  the  constable  received,  different 
considerations  would  apply.  But  the  decision  of 
the  Court  of  Appeal,  and  the  provisions  of  the 
Police  Act  1890,  show  that  to  be  "  annual  pay  " 
within  the  meaning  of  the  Act  it  must  come 
within  what  is  properly  understood  ae  pay.  In  the 
present  case  the  employment  of  the  appellant 
necessitated  his  living  at  the  station,  and  he  got 
coal,  gas,  and  water  tree.  It  is  difficult  to  bring 
under  the  word  "pay  "  such  things  as  the  free  use 
of  a  house,  gas,  coal,  and  other  such  things,  espe- 
cially as  it  was  a  necessary  incident  of  bis  employ- 
ment that  he  had  to  reside  there ;  and  when  we 
once  get  away  from  the  "  pay  "  fixed  by  the  employ- 
ment we  get  into  other  considerations  as  to  the 
annual  value  of  emoluments.  Sect.  32,  to  which 
Mr.  Avory  referred,  points  in  the  same  direction. 
Therefore,  upon  the  facts  of  this  case,  I  think  it  is 
not  possible  to  hold  that  these  things  were 
"  annual  pay."  It  was  contended  by  counsel  for 
the  appellant  that  the  question  what  was  "  annual 
pay  "  was  a  question  of  fact,  and  that  the  finding 
of  the  recorder  as  to  what  was  "  pay  "  cannot  be 
reviewed.  I  do  not,  however,  think  that  the 
recorder  based  his  judgment  upon  such  a  finding 
of  fact.  Under  the  Act  an  appeal  lies  to  the 
recorder  only  when  the  constable  claims  a  pension 
as  of  right,  and  he  can  only  claim  a  pension  as  of 
right  when  he  claims  in  respect  of  something 
which  comes  within  the  words  "  annual  pay/'  1 
therefore  cannot  avoid  dealing  with  the  point  of 
law.  I  should  also  mention  that  the  document 
signed  by  the  appellant  in  this  case  is  very 
different  from  that  signed  by  the  police  constable 
in  Upperton  v.  Ridley  (ubi  *"£•)>  BJid  the  facte  of 
the  two  cases  are  different.  There  the  allowance 
was  a  mere  gratuity.  There  is  this  further  diffi- 
culty in  the  case,  that  it  is  impossible  to  put  the 
parties  back  into  the  same  position,  as  the  deduc- 
tion for  the  pension  fund  was  not  made  on  the 
value  of  the  free  house,  fuel,  gas,  and  water.  The 
appellant  received  the  full  value  of  these  things 
without  any  deduction ;  though  on  several  occa- 
sions he  asked  to  be  put  in  the  position  of 
receiving  the  rent  as  an  increase  of  salary  and  of 
having  a  deduction  made  therefrom  for  the 
pension  fund.      For  these  reasons  I  think  this 
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appeal  should  succeed.  As  to  the  preliminary 
objection,  sect  11  of  the  Police  Act  1890  was  not 
intended  to  prevent  an  appeal  in  these  cases.  It 
was  not  intended  to  interfere  with  the  right  of  the 
parties  to  have  a  case  stated  on  a  question  of  law, 
and  1  think  tbat  the  principle  Of  Reg.  v.  Bridge 
(ubi  tup.)  applies  so  far  as  the  argument  upon  the 
preliminary  point  is  concerned 

Darling,  J. — I  am  of  the  same  opinion.  The 
oase  is,  I  think,  one  of  considerable  hardship, 
because  the  police  constable  tried  to  get  his  pay 
fixed  at  a  higher  sum,  and  to  be  allowed  to  pay 
for  his  rent,  &c.,  which  had  been  done  in  the  case 
of  Inspector  Moody.  The  question  we  have  to 
consider  is  whether  the  fre*  residence  and  the 
other  things  mentioned  in  the  oase  are  "annual 
pay "  within  the  meaning  of  the  Act  I  do  not 
think  they  are.  I  do  not  think  that  free 
residence,  with  coal,  gas,  and  water,  was  in- 
tended by  the  statute  to  be  taken  as  part 
of  a  police  constable's  "  annual  pay."  If  his 
house  were  part  of  his  pay,  so  also  would  his 
uniform,  as  each  increases  the  value  of  his 
appointment,  and  he  is  bound  to  live  in  his  house 
as  well  as  to  wear  his  uniform.  I  cannot  see 
how  we  could  hold  that  his  house  was  part  of  his 
pay  without  also  holding  that  his  uniform  was 
part  of  his  pay,  and  no  suggestion  has  been  made 
that  his  uniform  is  part  of  his  pay.  It  may  be 
said  that  this  does  not  apply  to  coal,  gas,  and 
water,  but  1  agree  that  these  things  are  merely 
incidents  of  the  residence  in  the  house.  I  think 
that  the  natural  meaning  of  "  annual  pay "  is 
that  which  is  received  in  money,  and  does  not 
include  that  which  is  received  in  other  things. 

Channrll,  J. — I  am  of  the  same  opinion.  I 
think  that  the  argument  in  this  case  and  the 
consideration  of  the  judgment  of  the  Court  of 
Appeal  in  the  case  of  Upperton  v.  Ridley  (ubi  sup.) 
has  rather  confirmed  me  than  otherwise  in  the 

S union  that  I  endeavoured  to  express  in  the 
ivisional  Court  in  that  case — namely,  that 
"  pay  "  in  this  Police  Act  of  1890  was  used  as  a 
technical  word  to  mean  the  money  actually  paid 
which  the  police  constable  got,  and  which  is  pro- 
perly distinguished  from  "  allowances  "  or  "  emolu- 
ments "  or  any  such  words  as  those,  which  had 
in  some  former  Acts  been  taken  into  considera- 
tion for  some  purposes,  but  which  were  not 
intended  to  be  taken  into  consideration  in  this 
Act  of  1890.  There  is  an  obvious  convenience  in 
making  a  fixed  money  payment  to  be  the  standard 
of  the  pension,  which  is  to  be  so  many  sixtieths 
of  the  amount  of  his  annual  pay,  rather  than  in 
taking  in  the  allowances  and  things  which  had  to 
be  estimated  in  value,  and  which,  therefore,  would 
not  be  nearly  so  convenient  for  the  purpose  of 
estimating  a  pension  on  a  given  scale.  I  think 
that  there  is  quite  enough  in  this  Act,  and  in  the 
other  Acts  dealing  with  the  same  matter,  to  show 
that  that  is  what  was  meant,  and  to  show  that 
"pay"  is  a  technical  word  meaning  the  money 
payment  according  to  the  scale  approved  of  by  the 
Secretary  of  State,  and  I  think  that  that  was  the 
scale  adopted  to  calculate  the  pension  upon.  I 
agree  that  it  is  not  quite  clear  tbat  the  Court  of 
Appeal  adopted  that  view  to  its  full  extent  in  the 
oase  of  Upperton  v.  Ridley  (ubi  sup.),  because  in 
that  case  there  were  other  grounds  on  which  it 
might  be  said  that  the  sum  under  consideration 
there  was  purely  voluntary  and  gratuitous.    There 


is,  however,  nothing  inconsistent  with  this  view- 
in  the  decision  of  the  Court  of  Appeal  in  that 
case,  and  I  think  the  matter  is  quite  clear. 

Appeal  allowed.    Leave  to  appeal. 

Solicitors  for  the  appellant,  Pitman  and  Sone, 
for  Chambers  and  Son,  Sheffield. 

Solicitors  for  the  respondents,  Richard  F.  and 
C.  L.  Smith,  for  H.  Bayer,  Town  Clerk,  Sheffield. 


Monday,  March  17, 1902. 

(Before  Lord  Alvrrstonx,  O.J.,  Darling  and 
Channrll,  JJ.) 

Woodford  Urban  District  Council  (appa.) 
v.  Stark  (resp.).  (a) 

Local  government — Urban  district — Drain — New 
house — Block  of  two  houses— Combined  drain- 
Necessity  of  separate  drain  for  each  house  - 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
«.25. 

An  urban  authority  have  power  under  sect.  25  of 
the  Public  Health  Act  1875  to  require  in  respect 
of  each  newly  built  house  the  construction  of  a 
separate  drain  for  the  drainage  of  each  such 
house,  and  their  powers  under  that  section  are 
not  limited  to  questions  as  to  the  site,  materials, 
and  level  of  the  drain. 

The  respondent  deposited  with  the  urban  authority 
notice  of  his  intention  to  erect  a  block  of  two 
houses,  semi-detached,  with  apian  which  showed 
a  combined  drain  for  the  two  houses.  The  urban 
authority  on  the  report  of  their  surveyor  disap- 
proved on  the  ground  of  the  unsatisfactory  pro- 
visions for  drainage,  and  made  an  order,  under 
sect.  25  of  the  Public  Health  Act  1875,  for  the 
construction  of  one  drain  for  each  house,  to  be 
properly  constructed  and  to  be  connected  with 
the  public  sewer : 

Held,  that  sect.  25  required  a  separate  drain  to  be 
constructed  for  each  house,  ana  that  a  combined 
drain  for  the  block  of  two  houses  was  not  a  com- 
pliance with  the  provisions  of  the  section,  and 
that  the  urban  authority  had  power  under  the 
section  to  make  an  order  for  the  construction  of  a 
separate  drain  for  each  house. 

Case  stated  by  justices  of  the  peace  sitting  as  a 
court  of  summary  jurisdiction  at  Stratford  in  the 
county  of  Essex. 

On  the  11th  Oct.  1901  certain  informations 
(hereinafter  set  out)  preferred  by  the  Woodford 
Urban  District  Council  (the  appellants)  against 
Frederick  Stark  (the  respondent)  were  heard  and 
determined,  and  were  dismissed  by  the  justices, 
subject  to  this  case. 

On  the  5th  July  1901  the  respondent  deposited 
with  the  appellants  notice  of  his  intention  to  erect 
two  houses  in  Maybank-road,  Woodford,  Essex, 
and  attached  to  such  notice  was  a  block  plan, 
which  was  produced  before  the  justices  and 
admitted  as  evidence.  The  plan  showed  a  block 
of  two  semi-detached  houses  connected  together, 
and  having  at  the  back  a  boundary  fence  between 
the  gardens. 

The  notice  and  plan  were  passed  on  to  the 
surveyor,  who  reported  to  the  appellants  that  they 
should  be  disapproved  on  the  grounds  of  unsatis- 
factory drainage  and  building  line,  and  on  the 

(a,  Reported  by  W.  W.  Oeh,  Esq.,  BtrrlsterHrt-L«w. 
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15th  July  the  appellants  passed  a  resolution  dis- 
approving of  the  plans,  and  notice  of  disapproval 
was  given  by  the  surveyor  to  the  respondent  on 
the  16th  July. 

The  surveyor  to  the  appellants  prepared  a 
report  to  the  appellants,  setting  forth  what  was, 
in  his  opinion,  necessary  for  the  satisfactory 
drainage  of  eaeh  of  the  two  houses,  and  such 
report  was  considered  by  the  appellants  on  the 
12th  Aug.  1901,  when  an  order  was  made  and 
sealed  in  pursuance  of  sect  25  of  the  Public 
Health  Act  1875,  and  was  duly  served  on  the 
respondent  on  the  13th  Aug. 

The  order  was  in  the  following  terms : 

Urban  District  of  Woodford.— The  Public  Health  Act 
1875,  a.  25.— To  Mr.  F.  C.  Stark,  of  Waverley  Villas, 
Crososnt-road,  South  Woodford. — Whereas  a  certain 
plan  has  been  deposited  with  as,  the  urban  district 
council  for  the  district  of  Woodford,  for  the  erection  by 
yos  of  two  houses  in  May  bank-road,  South  Woodford, 
within  the  said  district,  and  whereas  the  means  of 
drainage  of  the  said  two  houses  as  shown  upon  the  said 
pkn  have  not  been  approved  by  us:  And  whereas  a 
report  has  this  day  been  presented  to  us  by  our  surveyor 
■pesifyiiur  the  drains  necessary  for  the  effectual  drainage 
of  eaoh  of  the  said  two  houees :  Now  therefore,  we,  the 
said  urban  district  oonnoil,  acting  as  the  urban  sanitary 
authority  for  the  chstriot  of  Woodford,  in  pursuance  of 
the  powers  conferred  upon  us,  do  hereby  declare  that 
the  drains  which  upon  the  said  report  of  our  surveyor 
appear  to  us  to  be  necessary  for  the  effectual  drainage 
of  eaeh  of  the  said  houses  are  as  follows,  namely  :  One 
drain,  properly  constructed,  of  4in.  stoneware  pipes  with 
thoroughly  water-tight  joint*,  having  in  every  part  a 
fall  of  not  less  than  1  in  60,  and  in  any  part  where 
it  may  be  necessary  for  such  a  drain  to  pass  under  the 
house  to  be  laid  on  6in.  of  concrete,  the  said  drain  to  be 
provided  with  necessary  traps  and  means  of  ventilation 
at  required  by  the  bye-laws  of  this  oonnoil,  and  to  be 
laid  at  a  depth  of  not  less  than  2ft.  6in.  below  the 
imshed  surfaoe  of  the  ground,  and  connected  to  the 
sewer  in  Maybank-road.— Given  under  the  oommon  seal 
of  the  Woodford  Urban  District  Council,  this  12th  day 
of  August  1901. 

On  the  following  day,  the  14th  Aug.,  the  respon- 
dent wrote  to  the  appellants'  surveyor  acknow- 
ledging the  receipt  of  the  order,  and  giving 
notice  of  his  intention  to  cover  up  the  drains, 
which  were  then  already  constructed,  on  the 
morning  of  the  17th  Aug.  On  the  16th  Aug.  the 
surveyor  and  one  of  the  building  inspectors 
attended  at  the  premises  and  inspected  the  drains, 
when  they  found  that  they  were  not  in  accordance 
with  the  order,  which  had  been  served  on  the 
respondent,  and  that  the  respondent  had  con- 
structed a  combined  drain  for  the  two  houses  as 
shown  on  the  plan,  instead  of  a  separate  drain 
for  each  house.  The  surveyor  accordingly 
refused  to  pass  or  approve  the  plans. 

On  the  27th  Aug.  the  appellants  gave  further 
notice  to  the  respondent  that  they  proposed  to 
take  legal  proceedings  under  the  Public  Health 
Act  unless  he  proceeded  to  comply  with  the  order 
of  the  appellants  before  the  following  Monday, 
but  the  respondent  merely  acknowledged  the 
receipt  of  such  notice,  and  had  not  since  complied 
with  the  order. 

The  appellants  then,  on  the  16th  Sept.,  caused 
two  informations  (one  in  respect  of  each  house) 
to  be  laid  against  the  respondent,  that  the 
respondent  did  on  the  17th  Aug.  1901  unlawfully 
ana  wrongfully  construct,  erect,  and  build  a 
certain  house  situate  on  the  south-eastern  side  of  i 


Maybank-road,  Woodford,  without  constructing; 
a  covered  drain  or  drains  of  such  size  ana 
materials  and  at  such  a  level  and  with  such  a  fall 
as  upon  the  report  of  their  surveyor  appeared  to 
the  appellants  to  be  necessary  for  the  effectual 
drainage  of  such  house,  contrary  to  the  provi- 
sions in  that  behalf  of  the  Public  Health  Acts,  and 
to  the  bye- laws  of  the  council  made  thereunder. 

These  two  informations  were  heard  before  the 
justices  on  the  11th  Oct.  Their  attention  was 
called  to  the  case  of  Matthews  v.  Strachan  (ante,. 
p.  271 ;  86  L.  T.  Rep.  68 ;  (1901)  2  K.  B.  540),  and 
to  the  judgments  therein.  The  justices  were  of 
opinion  that  the  appellants  were  not  entitled  in 
making  the  above  order  of  the  12th  Aug.  1901,  to* 
take  into  consideration  any  other  matters  than 
those  relating  to  the  size,  level,  materials,  and  fall  of 
the  drain ;  that  the  requirements  of  the  appellant* 
under  the  section  must  be  confined  to  those 
matters,  and  that  the  appellants  had  no  jurisdic- 
tion under  the  section  to  make  an  order  requiring  a, 
separate  drain  for  each  of  the  two  houses  instead 
of  a  combined  drain  for  the  two  houses.  They 
dismissed  the  informations  accordingly. 

The  question  for  the  opinion  of  the  court  was 
whether  the  above  determinations  of  the  justices 
were  right  in  point  of  law.  If  in  the  opinion  of 
the  court  the  justices  were  right,  then  the  informa- 
tions were  to  stand  dismissed ;  if  otherwise,  the 
case  was  to  be  remitted  to  the  justices  with  the 
opinion  of  the  court  thereon. 

Sect.  25  of  the  Public  Health  Act  1875  (38  &  39 
Yict.  o.  55)  provides : 

It  shall  not  be  lawful  in  any  urban  distrust  newly  to- 
ersot  any  house  or  to  rebuild  any  house  whioh  has  been 
pulled  down  to  or  below  the  ground  floor,  or  to  oooupy 
any  house  so  newly  ereotsd  or  rebuilt,  unless  and  until  a 
oovered  drain  or  drains  be  oonstruoted,  of  such  size  and 
materials,  and  at  euoh  level,  and  with  such  fall  as  on  the 
report  of  the  surveyor  may  appear  to  the  urban 
authority  to  be  neor  4*ary  for  the  effectual  drainage  of 
such  house ;  and  the  drain  or  drains  so  to  be  oonstruoted. 
shall  empty  into  any  sewer  whioh  the  urban  authority  are 
entitled  to  use,  and  whioh  is  within  one  hundred  feet  of 
some  part  of  the  site  of  the  house  to  be  built  or  rebuilt ; 
but  if  no  suoh  means  of  drainage  are  within  that 
distanoe,  then  shall  empty  into  suoh  oovered  cesspool  or 
other  place,  not  being  under  any  house,  as  the  urban 
authority  direct  Any  person  who  causes  any  house  to 
be  erected  or  rebuilt,  or  any  drain  to  be  oonstruoted  in 
oontravention  of  this  section  shall  be  liable  to  a  penalty 
not  exceeding-  fifty  pounds. 

Macmarran,  K.O.  (Naldrett  with  him)  for  the 
appellants.  —  The  decision  of  the  justices  was 
wrong  in  so  far  as  they  held  that  the  only  power 
which  the  local  authority  had  under  the  section 
was  in  connection  with  the  size,  levels,  Ac.,  of 
each  drain.  The  section  was  intended  to  give 
to  the  local  authority  the  largest  possible  dis* 
cretion  as  to  what  drains  should  be  made.  The 
difficulty  the  justices  felt  arose  from  the  case  of 
Matthews  v.  Strachan  (ante,  p.  271 ;  85  L.  T.  Rep. 
68;  (1901)  2  K.  B.  540),  in  which  the  appellant 
had  erected  a  house  and  had  provided  for  its 
drainage  by  a  single  drain,  which  he  proposed  to 
connect  with  a  sewer.  All  that  was  decided  in 
that  case  was  that  the  local  authority,  in  deciding 
what  is  "  necessary  for  the  effectual  drainage  "  of 
a  new  house,  under  sect.  25,  must  only  consider 
what  is  necessary  for  the  particular  house  in 
question.  There  are  some  expressions  in  the 
judgments  in  that  case  which  misled  the  justicea 
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in  this  case ;  but  assuming  that  the  local  autho- 
rity are  not  entitled  to  go  beyond  the  require- 
ments of  a  particular  houBe,  as  was  decided  in 
rthat  case,  it  does  not  in  the  least  touch  the 
-question  in  this  case.  In  Self  v.  Hove  Commis- 
sioner* (72  L.  T.  Rep.  234;  (1895)  1  Q.  B.  685), 
Wright,  J.,  in  speaking  of  the  local  authority, 
•says :  "  They  could  have  performed  that  duty  in 
this  case  by  ordering  the  plaintiff  and  the  owner 
of  the  adjoining  house  to  provide  a  separate 
drain  running  into  the  public  sewer  for  each 
Louse.  Instead  of  doing  that,  they  ordered  the 
plaintiff  to  repair  the  existing  drain.  .  .  .  For 
myself,  I  should  like  to  see  the  case  of  Travis  v. 
Vttley  (70  L.  T.  Bep.  242;  (1894)  I  Q.  B.  233) 
^considered  in  the  Court  of  Appeal.  I  ttrink  that 
local  authorities  may  get  out  of  the  difficulties 
-created  by  that  decision  by  compelling  people  to 
make  separate  drains,"  Ac.  In  Travis  v.  Uttleij 
iubi  sup.)  the  distinction  between  "drain"  and 
4*  sewer  "  was  considered.  Sect.  19  of  the  Public 
Health  Act  1890  (53  &  54  Vict.  c.  59)  only  applies 
when  the  two  or  more  houses  belong  to  different 
owners,  and  are  connected  with  a  public  sewer  by 
a  single  private  drain.  It  therefore  does  not 
apply  here,  as  the  two  houses  do  not  belong  to 
different  owners;  but  if  the  contention  of  the 
respondent  be  right,  this  drain  may  become  a 
sewer,  and  as  such  the  local  authority  would  be 
responsible  for  it.  Tbe  local  authority  in  this 
case  adopted  the  proper  and  the  only  means  of 
•preventing  that — namely,  by  requiring  a  separate 
drain  for  each  house  when  they  had  notice  that 
there  was  only  one  drain  for  the  two  houses.  He 
also  referred  to 

HiU  v.  Hair,  72  L.  T.  Bep.  629  ;  (1895)  1  Q.  B.  906 ; 

Mayor,  $c,  of  Eastbourne  v.  Bradford,  74  L.  T. 
Bep.  762 ;  (1896)  2  Q.  B.  205. 
C.  A.  Russell,  K.C.  (Courthope-Munroe  with 
him)  for  the  respondent. — The  justices  were  right 
in  the  view  they  took  of  the* section.  The  re- 
spondent was  not  bound  under  sect.  25  to  make  a 
separate  drain  for  each  house ;  he  was  entitled  to 
make  a  combined  drain  for  the  two  houses,  as 
they  only  constituted  one  building.  Sect.  25  says 
that  a  person  shall  not  erect  any  new  house  un- 
less and  until  a  covered  drain  be  constructed. 
-Sect  4  defines  a  "drain1'  as  meaning  "any 
drain  of  and  used  for  the  drainage  of  one  build- 
ing only,  or  premises  within  the  same  curtilage," 
Ac.  In  the  present  case  the  justices  were  not 
asked  to  determine  the  question  whether  these 
^houses  constituted  one  building  only.  The 
question  as  to  what  constitutes  one  building 
was  considered  by  Cozens- Hardy,  J.  in  Hedley 
v.  Webb  (ante,  o.  182  ;  84  L.  T.  Rep.  526 ;  (1901) 
3  Oh.  126),  and  he,  being  judge  of  fact  as  well 
as  of  law,  held  that  a  pair  of  semi-detached 
houses  constituted  "one  building  only"  within 
the  meaning  of  sect.  4.  He  said:  "Apart  from 
authority,  I  should  have  thought  that,  as  regards 
the  drainage  of  one  building  only,  it  was  a  question 
of  fact  to  oe  considered  in  each  case, '  Aye  or  no, 
is  this  one  building  P ' "  The  question  was  also 
considered  in  Vestry  of  St.  Martin-in-the- Fields  v. 
Bird  (71  L.  T.  Rep.  868;  (1895)  1  Q.  B.  428),  as 
to  the  Lowther  Arcade;  in  Kershaw  v.  Taylor 
<73  L.  T.  Rep.  274;  (1895)  2  Q.  B.  471);  and  in 
JPUbrow  v.  Vestry  of  St.  Leonard,  Shoreditch  (72 
L.  T.  Rep.  135;  (1895)  1  Q.  B.  433).  [Lord 
AiiVBBBTONB,  O.J. — In  the  last  case  referred  to, 
^which  was  under  the  Metropolis  Management  Act, 


and  in  the  case  of  Hedley  v.  Webb  (ubi  sup.\ 
before  Cozens-Hdrdy,  J.,  the  word  "  building  "  was 
the  word  to  be  considered,  not  the  word  "  house n 
as  in  this  case  under  sect.  25].  There  is  no 
finding  here  that  these  two  houses  were  more 
than  one  building.  The  justices  were  entirely 
wrong  on  the  construction  of  the  section,  a 
the  two  houses  were  one  building,  then  a  com- 
bined drain  would  have  been  sufficient,  and  the 
justices  would  have  had  no  power  to  order  a 
separate  drain  for  each  house ;  but  if  they  were 
two  buildings  then  the  statute  gives  them  no 
power,  either  in  sect  23,  which  has  some  hearing 
on  the  matter,  or  in  sect  25,  to  sanction  the 
drainage  of  two  buildings  by  one  drain. 

Macmorran,  K.O.  in  reply. — There  is  no  power 
in  the  matter  except  under  sect.  25.  Sect  23 
deals  with  existing  houses;  sect  25  with  new 
houses,  and  that  section  does  enable  the  local 
authority  to  say  that  there  must  be  a  separate  drain 
for  each  house,  and,  if  so,  what  it  shall  be.  In 
sect.  25  "  house  "  does  not  include  or  contemplate 
flats.  These  are  two  houses,  and,  if  so,  it  is  a  case 
for  which  sect.  25  makes  provision. 

Lord  Alvbr8TONE,  O.J. — This  is  a  case  stated 
in  reference  to  an  offence  alleged  to  have  been 
committed  by  the  respondent  under  sect  25  of  the 
Public  Health  Act  1875,  for  not  having  complied 
with  an  order  made  under  that  section,  inasmuch 
as  he  had  constructed  a  house  without  effectual 
drainage.  He  had  deposited  a  plan  showing  one 
drain  which  took  away  the  drainage  from  the 
two  houses.  When  the  case  came  before  the 
justices  it  was  argued  that  there  was  no  case 
against  the  respondent,  as  the  district  council  had 
no  power  under,  the  section  to  require  a  separate 
drain  for  each  house.  Upon  that  the  justices 
took  the  view  that  the  jurisdiction  of  the  council 
under  sect.  25  was  limited  to  matters  relating  to 
the  size,  level,  materials,  and  fall  of  the  drain.  In 
so  deciding,  it  seems  to  me  that  the  justices  over- 
looked the  point  which  they  ought  to  have 
decided.  The  question  which  they  ought  to  have 
decided  was  whether  a  house  had  been  built 
without  a  drain  constructed  according  to  the 
section  in  a  manner  approved  by  the  local 
authority.  They  could  not  decline  to  entertain 
the  matter  because  the  local  authority  showed  that 
the  drain  drained  two  houses  connected  together. 
It  was  argued  for  the  respondent  that  although 
this  combined  drain  drained  two  houses,  yet,  &* 
the  two  houses  formed  one  building  only,  the  one 
drain  was  sufficient,  and  that  consequently  there 
was  no  offence  under  the  section.  I  think  that  is 
a  wrong  construction  of  sect  25,  and  a  wrong 
view  of  the  legal  obligation  under  the  section. 
Whatever  may  be  the  true  meaning  of  the  word 
"  building,"  I  think  that  sect.  25  is  a  distinct 
enactmeut  on  the  point  that  a  person  who 
rebuilds  a  house  which  has  been  pulled  down,  or 
who  newly  erects  a  house,  must  provide  for  that 
house  a  drain  which  shall  empty  into  a  sewer.  I 
come  to  that  conclusion  chiefly  on  the  ground  that, 
if  that  were  not  the  true  view  of  the'  section,  a 
person  by  making  a  combined  drain  of  this  kind 
would  make  a  construction  which  might  become 
a  sewer,  and  which  would  then  impose  uoon  the 
local  authority  tbe  obligation  and  cost  of  main- 
taining it,  although  it  had  been  thrust  upon  them 
without  their  consent  or  against  their  will.  In 
my  opinion,  therefore,  sect  25  does  mean  that 
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there  shall  be  for  each  boose  newly  erected  a 
separate  drain,  and  the  case  most  go  back  to  the 
magistrates  with  the  intimation  of  oar  opinion 
that  they  were  not  entitled  to  decline  to  entertain 
the  informations  on  the  ground  that  the  'com- 
plaint of  the  local  authority  was  in  respect  of 
the  fact  that  the  drain  was  for  more  than  one 
house. 

Dablino,  J. — I  am  of  the  same  opinion. 

Chahnbll,  J.— I  agree.  I  think  that  sect.  25 
contemplates  a  separate  drain  for  the  "  house," 
and  that  that  drain  is  to  go  to  the  sewer. 

Appeal    allowed.      Case     remitted     to    the 
justice*. 

Solicitors  for  the  appellants,  PetHver  and 
Pearkes. 

Solicitors  for  the  respondent,  Vincent  and 
Vincent. 


Friday,  March  21, 1902. 

(Before  Lord  Alvkrstone,  C.J.,  Darling  and 

Channell,  JJ.) 

Anderson  (app.)  v.  Rbid  (reap.)  (a) 

Customs — Custom*  officer— Search  of  ship — 
Obstructing  officer — Reasonableness  of  search 
— Bight  of  magistrate  to  judge  of— Service  of 
notice  of  appeal  and  case — Sufficiency  of  service 
—Customs  and  Inland  Revenue  Act  1881  (44  A 
45  Vict.  c.  12),  s.  12,  subs,  h— Summary  Juris- 
diction Act  1857  (20  &  21  Vict.  c.  43),  s.  2. 

Where  a  person  is  summoned  under  sect.  12,  sub- 
sect.  5  of  the  Customs  and  Inland  Revenue  Act 
1881,  for  obstructing  a  customs  officer  in  execu- 
tion if  his  duty  while  on  board  a  ship  for  the 
purpose  of  searching  the  same,  tHe  magistrate  has 
no  jurisdiction  to  inquire  into  the  reasonableness 
or  unreasonableness  of  the  search,  or  to  dismiss 
the  information  upon  the  ground  that  in  his 
opinion  the  search  was  under  the  circumstances 
unreasonable,  unless  he  finds  that  the  search  was 
a  mere  pretence  for  the  purpose  of  justifying  an 
interference  or  annoyance  by  the  officer.  The 
duty  of  deciding  what  search  there  shall  be  is 
by  the  Act  imposed  on  the  customs  officer,  and  not 
on  the  magistrate. 

The  notice  of  appeal  and  copy  of  the  case  stated  by 
the  magistrate  could  not  oe  personally  served  on 
the  defendant,  who  was  a  master  mariner  and 
was  at  sea,  within  three  days  after  the  receiving 
of  the  ease  by  the  appellant,  but  within  the  three 
aays  the  appellant  served  the  notice  and  copy  of 
the  case  on  the  solicitor  who  had  represented  the 
defendant  before  the  magistate,  but  who  had 
ceased  to  represent  him  in  the  matter,  and  efforts 
were  made  to  have  the  defendant  personally 
served  on  his  return,  and  he  was  personally 
served  with  the  notice  and  case  some  months 
afterwards  on  his  return  to  the  United 
Kingdom. 

Held,  that  the  provisions  of  sect.  2  of  the  Sum- 
mary Jurisdiction  Act  1857,  as  to  giving  notice 
of  appeal  to  the  defendant,  were  sufficiently  com- 
plied with  to  enable  the  court  to  hear  the  appeal 
in  the  absence  of  the  defendant 

Case  stated  by  the  stipendiary  magistrate  for  the 

borough  of  Middlesbrough,  being  one    of    the 

justices  of  the  peace  for  the  borough,  pursuant  to 

(a)  Reported  by  W.  W.  Orb,  Esq..  B*rrister-»t-Law. 


an  order  of  mandamus  in  that  behalf  of  the- 
King's  Bench  Division  dated  the  24th  April 
1901. 

The  information,  dated  the  7th  Dec.  1900, 
and  signed  by  the  magistrate,  as  amended  at  the* 
hearing,  was  in  the  following  terms : 

Be  it  remembered  that  William  Anderson,  an  offioer- 
of  onrtomt  under  the  direction  of  the  Commissioners  of 
the  Customs,  informs  me  (polios  and  stipendiary  magis- 
trate and  one  of  Her  Majesty's  justices  of  the  peace  in> 
and  for  the  borough  of  Middlesbrough)  that  John  Beid, 
master  of  the  ship  Bankhall,  lying  at  Bolokow,  Vaughan, 
andCo/s  wharf  in  the  river  Tees,  did  on  the  5th  day  of 
Deo.  instant  obstruct  William  Anderson,  an  officer  of 
oustomo,  who  was  acting  in  the  exeoution  of  his  duty 
on  board  the  BankhdU  aforesaid,  contrary  to  sect.  12*. 
sub-sect.  5,  of  the  Customs  and  Inland  Revenue  Act- 
1881,  whereby  the  said  John  Eeid  has  forfeited  the- 
penalty  of  not  exceeding  one  hundred  pounds. 

At  the  hearing  before  the  magistrate  on  the- 
10th  Dec.  1900  at  the  Middlesbrough  police-court^ 
the  following  facts  were  proved : 

(a)  That  the  ship  Bankhall  arrived  at  the  port 
of  Middlesbrough  on  the  28th  Nov.  1900,  and  was 
searched  on  several  occasions  without  anything- 
dutiable  being  found,  and  that  on  the  first  of 
such  occasions  the  captain's  cabin  and  state  room 
were  searched  and  rummaged.  The  captain's 
state  room  was  not  again  searched  or  rummaged^ 
but  his  cabin  was  again  searched  and  rummaged 
on  the  second  and  third  of  such  occasions.  The 
officers  of  the  ship  rendered  every  assistance  to 
the  customs  officers  in  their  search. 

(6)  On  the  5th  Deo.  1900,  at  about  7.45  p.m., 
the  appellant  William  Anderson,  who  was  an 
officer  of  customs,  with  two  other  officers  of 
customs  named  Oottrell  and  -Craven,  went  on 
board  the  Bankhall,  and  went  first  to  the- 
captain's  cabin,  but  finding  the  respondent 
sitting  down  at  a  meal  there  with  his  wife  and 
the  mate,  they  proceeded  to  rummage  the  store 
rooms  and  pantry  ;  they  afterwards  returned  to 
the  cabin,  but  the  respondent  refused  to  allow- 
them  to  enter  his  state  room  or  to  search  there. 
Upon  the  appellant  attempting  to  enter  such 
state  room  for  the  purpose  ot  searching  it  for 
prohibited  or  uncustomed  goods,  the  respondent 
took  him  by  the  shoulders  and  pushed  him  out. 
The  appellant  then  made  a  second  attempt  to 
enter  the  respondent's  room  to  search  it,  but  was 
again  prevented  and  pushed  out  by  the  respon- 
dent. 

(c)  In  cross-examination  the  appellant  and  his 
witnesses  admitted  that  they  had  no  suspicion 
that  anything  dutiable  could  be  in  the  apartment 
which  the  officers  desired  to  search,  that  is  to  say, 
the  state  room,  unless  it  had  been  about  the 
person  of  the  respondent  or  some  other  person  on 
board  the  vessel  at  the  time  of  the  previous 
searches,  and  had  been  placed  in  such  apartment 
after  such  searches.  They  also  admitted  that 
they  had  no  ground  for  suspicion  that  such  had 
been  the  case. 

The  magistrate  asked  the  respondent  if  the 
officers  ever  desired  to  search  him,  and  he  said 
"  No,"  but  had  they  wished  to  do  so  he  would 
willingly  have  submitted  to  such  search,  and  he 
was  not  cross-examined. 

The  magistrate  thought  that  the  evidence 
showed  that  the  repeated  rummaging  of  the  ship 
was  most  unreasonable,  and  there  was  evidence 
to    show  that   the    officers  had   no  reason  for 
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Wieving  that  they  were  interfered  with  in  the 
-discharge  of  what  they  deemed  their  duty.  He 
"thought  at  the  conclusion  of  the  appellant's  case 
-that  the  conduct  of  the  customs  officer  was  an 
abuse  of  tbe  power  of  search  under  the  statutes, 
and  hesitated  as  to  whether  he  should  dismiss  the 
summons,  or  inflict  a  mere  nominal  penalty  with- 
out costs.  He  adopted  the  former  alternative, 
and  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  above  stated,  the  magis- 
trate was  right  in  dismissing  the  information. 

If  the  court  should  be  of  opinion  that  his  deci- 
sion was  right,  the  information  was  to  stand  dis- 
missed; but  if  the  court  should  be  of  the  con- 
trary opinion,  then  the  court  was  to  remit  the 
-case  to  the  magistrate  with  the  opinion  of  the. 
oourt  thereon. 

The  mayor  sat  on  the  bench  during  the  hearing 
-of  the  case,  but  took  no  part  in  it,  leaving  it  to 
the  police  magistrate  to  decide. 

The  Customs  Consolidation  Act  1876  (39  &  40 
"Vict,  c.  36)  provides : 

Sect.  182.  Any  offioer  of  customs  or  other  parson  duly 
employed  for  the  prevention  of  smuggling  may  go  on 
board  any  ship  or  boat  which  shall  be  within  the 
limits  of  any  port  of  the  United  Kingdom  or  the  Channel 
Islands,  and  rummage  and  eearoh  the  cabin  and  all 
•other  parte  of  anon  ship  or  boat  for  prohibited  or 
uncustomed  goods,  and  remain  on  board  auoh  ahip  or 
boat  ao  long  as  she  shall  continue  within  the  limits  of 
'«aoh  port. 

The  Customs  and  Inland  Revenue  Act  1879 
<42  &  43  Yict.  c.  21)  provides : 

Sect.  11.  All  dntiee,  penalties,  and  forfeitures  incurred 
-under  or  imposed  by  the  Customs  Aets,  and  the  liability 
to  foreitnre  of  any  goods  seized  under  tbe  authority 
thereof,  may  be  sued  for,  prosecuted,  determined,  and 
recovered  by  action,  information,  or  other  appropriate 
proceeding  in  the  High  Court  of  Justice  in  England, 
.  .  .  or  by  information  in  the  name  of  some  offioer  of 
customs  or  excise,  before  one  or  more  justice  or  justices 
dn  the  United  Kingdom,  the  Isle  of  Man,  or  the  Channel 
Islands,  Ao. 

The  Customs  and  Inland  Revenue  Act  1881 
<44  &  45  Vict.  c.  12)  provides : 

Sect  12.  Any  offioer  of  customs  or  other  person  duly 
-employed  in  the  prevention  of  smuggling  may  search  any 
person  on  board  any  ship  or  boat  within  the  limits  of 
■any  port  in  the  United  Kingdom  or  the  Channel  Islands, 
or  any  person  who  shall  have  landed  from  any  ship  or 
boat,  provided  that  such  offioer  or  other  person  duly 
employed  as  aforesaid  shall  have  good  reason  to  suppose 
that  such  person  is  carrying  or  has  any  uncustomed  or 
prohibited  goods  about  bis  person.  A  person  shall  be 
guilty  of  an  offence— (5)  If  he  aeeaults  or  obstructs  any 
offioer  of  customs,  or  any  offioer  of  the  army,  navy, 
marines,  coastguard,  or  other  person  duly  employed  for 
the  prevention  of  smuggling,  going,  remaining,  or  returning 
from  on  board  a  ahip  or  boat  within  the  limits  of  any 
port  in  the  United  Kingdom  or  the  Channel  Islands,  or 
in  searching  suoh  a  ship  or  boat,  or  in  searching  a  person 
who  has  landed  from  any  auoh  ahip  or  boat,  or  in  seizing 
any  goods  liable  to  forfeiture  under  the  Customs  Acts, 
or  otherwise  acting  in  the  execution  of  his  duty.  And  a 
person  so  offending  shall  for  each  su^h  offence  forfeit 
the  penalty  of  not  exceeding  one  hundred  pounds,  and 
he  may  either  be  detained  or  proceeded  against  by 
information  and  summons. 

As  the  respondent  did  not  appear,  a  preliminary 
•question  arose  as  to  whether  there  was  a  sufficient 
service  of  the  case  upon  the  respondent  to  satisfy 
the  requirements    of   sect.  2  of   the  Summary 


Jurisdiction  Act  1857  (20  &  21  Vict  c.  43),  which, 
after  providing  for  the  stating  and  signing  of  a 
case  by  the  justice  or  justices,  provides  as  follows 
as  to.  the  service  of  the  case  on  the  respondent : 

.  .  .  And  snob  party,  hereinafter  called  "the  appel- 
lant," shall,  within  tore*  days  af  car  reo«mog  auoh  case, 
transmit  the  same  to  the  court  named  in  nis  applica- 
tion, first  giving  notioe  in  writing  of  suoh  appeal,  with  a 
copy  of  the  case  so  stated  and  eigned,  to  the  other  party 
to  the  proceeding  in  whioh  the  determination  was  given, 
hereinafter  o*iled  '*  the  respondent." 

The  facts  in  reference  to  the  service  of  the 
case  on  the  respondent,  as  appearing  in  the  affi- 
davits, were  as  follows : — 

The  case  was  dated  and  signed  by  the  magis- 
trate on  the  28th  Aug.  1901.  It  was  received  on 
the  3rd  Sent.  1901  by  the  solicitor  for  the  appel- 
lant at  Middlesbrough,  and  on  the  same  day,  the 
3rd  Sept.,  the  appellant's  solicitor  left  at  the 
office  of  the  solicitor  who  had  appeared  for  tbe 
respondent  on  the  hearing  of  the  information, 
and  by  way  of  service  upon  suoh  solicitor,  a  notioe 
that  a  case  had  been  duly  stated  and  also  a  copy 
of  the  case ;  and  on  the  same  day,  subsequently 
to  the  service  above  referred  to,  the  solicitor  who 
had  acted  for  the  respondent  wrote  acknowledg- 
ing that  a  copy  of  the  case  had  on  that  day  been 
left  at  his  office;  that  he  had  represented  the 
respondent  on  the  hearing  of  the  information, 
but  that  since  that  time  he  had  had  no  instruc- 
tions from  him,  and  had  long  since  ceased  to 
have  any  connection  with  the  mattter.  The 
respondent,  being  a  master  mariner,  was  at  sea 
and  could  not  be  personally  served,  but  a  letter 
had  been  written  to  him  in  September  giving  him 
notice  that  a  case  had  been  stated,  and  this  letter 
he  acknowledged  in  Dec.  1901.  Also,  on  the  23rd 
Sept.,  the  appellant's  solicitor  wrote  to  the  em- 
ployers of  the  respondent  requesting  that  imme- 
diately the  respondent  returned  to  the  United 
Kingdom  they  would  deliver  to  him  a  letter  with 
the  notioe  and  copy  of  the  case.  Ultimately  the 
case  was  personally  served  on  the  respondent  on 
the  16th  Jan.  1902,  when  he  returned  from  sea. 

Sir  Robert  Finlay,  AG.  (Daldy  with  him)  for 
the  appellant. — As  the  respondent  does  not 
appear,  it  is  necessary  to  show  by  the  affidavits 
that  there  has  been  a  sufficient  notioe  and  service 
of  the  case  on  the  respondent  to  satisfy  sect  2 
of  the  Act  20  &  21  Yict.  o.  48.  and  to  enable  the 
court  to  hear  the  appeal.  The  material  words  of 
the  section  are  that  the  appellant  shall "  within 
three  days  after  receiving  suoh  case  transmit  the 
same  .  .  .  first  giving  notice  in  writing  of 
such  appeal,  with  a  copy  of  the  case,  to  .  .  • 
the  respondent."  The  facts  show  a  sufficient 
compliance  with  the  section.  [Lord  Alvbbbtohi, 
C  J.  referred  to  Edward*  v.  Robert*  (1891),  1 
Q.  B.  302),  where  it  was  held  that  the  court  had 
no  jurisdiction  to  hear  an  appeal  by  case  stated 
under  sect.  2  of  20  A  21  Vict.  ©.  43,  unless  the 
case  had  been  served  on  the  respondent  within 
three  days.]  There  are  several  oases  bearing  on 
the  point.  The  first  and  most  important  is  ia 
1858,  the  case  of  Svred  v.  Cairrwthere  (E.  B.  &.  E. 
469),  where  it  was  held  that  sect  2  is  satisfied  if 
the  appellant  within  three  days  of  his  obtaining 
the  case  seeks  to  find  the  respondent  and  cannot 
do  so,  and  within  suoh  three  oays  gives  notioe  to 
the  solicitor  who  represented  the  respondent 
before  the  magistrate,  and  afterwards  gives  notioe 
to  the  respondent,  who  does  not  object    Acting 
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-on  that  case,  the  appellant  served  the  notioe  upon 
the  solicitor  within  the  three  days,  and  tried  to 
find  the  respondent.  In  Woodhouse  t.  Wood$  (1 
L.T.Bep.59;  29 L.  J.  149,  M.  0.),  the  giving  of 
the  notice  with  a  copy  of  the  case  to  the  reepon- 
-dent  was  held  to  be  a  oondition  precedent  to  the 
right  to  have  the  case  heard ;  but  there  it  was 
stated  that  if  the  appellant  has  done  all  he  could 
to  comply  with  the  statute  it  is  sufficient,  so 
that  that  case  really  follows  Byred  v.  Carruihers 
•fi«W  sup.)*  Then  in  Local  Board  of  Health  of 
Gloucester  v.  Chandler  (7  L.  T.  Rep.  722),  the 
present  point  did  not  arise.  The  only  other  case, 
besides  that  of  Edwards  v.  Robert*  (ubi  sup.),  is 
HiU  t.  Wright  and  Wilson  (60  J.  P.  312),  where  a 
notice  sent  to  the  respondents*  solicitors  and  not 
"to  the  respondents  themselves,  was  held  not  to 
be  sufficient.  There  is  nothing  in  these  oases 
throwing  any  doubt  upon  Byred  v.  Carruthers 


•  (jjW  «*©.),  and  the  court  ought  to  act  upon  it 
[Lord  Alysbbtons,  C.J.— We  think  the  appel- 
lant is  entitled  to  have  the  case  argued.]    The 


_  j  raises  a  short  but  very  important  point.  It 
is  quite  clear  from  the  statute  that  a  magistrate 
is  not  entitled  to  say  that  in  his  opinion  the 
search  is  unreasonable,  and  for  that  reason  to 
dismiss  the  information.  The  duty  of  deciding 
what  search  shall  be  made  is  oast  on  the  customs 
officer.  There  are,  no  doubt,  certain  oases  in 
which  he  is  at  liberty  to  search  only  if  he  has 
reasonable  grounds  for  thinking  there  are 
smuggled  goods  there ;  for  instance,  under  sect.  12 
of  the  Act  of  1881  the  searching  the  persons  of 
individuals  can  only  be  done  by  the  officer  if  he 
has  reasonable  ground  for  suspecting  that  there 
are  goods  oonoealed;  under  sect.  203  of  the 
Oustoms  Consolidation  Act  1876,  the  stopping 
and  examining  carts  can  only  be  done  by  the 
officer  if  he  has  reasonable  suspicion  that  there 
are  smuggled  goods  on  those  carts,  and  the  same 
-applies  under  sect  205  as  to  the  searching  of 
houses.  The  power  to  search  in  other  instances 
as  regards  the  ship,  conferred  upon  the  officers, 
is  necessarily  not  limited  by  any  such  oondition, 
and  it  is  the  duty  of  the  officer  to  decide  whether 
ihere  ought  to  be  a  search  or  not  If  the  magis- 
trate found  that  under  the  pretence  of  exercising 
the  power  of  the  Act,  it  was  a  mere  excuse  and 
the  officer  did  not  want  to  search  at  all,  but  was 
gratifying  an  impertinent  or  malicious  desire  of 
annoyance,  then  it  could  not  be  disputed  that  he 
would  be  entitled  to  dismiss  the  information. 
Here  it  is  not  pretended' that  he  was  not  acting 
in  the  exercise  of  the  power  of  the  Act;  there 
is  an  express  finding  that  the  appellant  was 
"attempting  to  enter  such  state-room  for  the 
purpose  of  searching  it  for  prohibited  or  un- 
customed goods."  That  beans  so,  it  is  not 
for  the  magistrate  to  say  that  the  officer 
was  acting  reasonably  or  unreasonably ;  it  iB 
quite  enough  that  he  was  acting  in  pursuance 
of  the  power  of  the  Act,  and  that  the  Act  has 
thrown  upon  the  officer  the  duty  to  decide.  If 
once  it  were  settled  that  the  defendant  was  at 
liberty  to  go  into  evidence  before  the  magistrate 
as  to  whether  the.  officer  was  or  was  not  acting 
reasonably,  and  to  call  evidence  and  to  ask  the 
magistrate  to  Bay  that  the  search  was  unnecessary, 
a  very  serious  blow  would  be  struck  at  the 
administration  of  the  Custom?  Act.  The  court 
ought  therefore  to  send  the  case  back. 
The  respondent  did  not  appear. 
Mao.  Cab.— Vol.  XX. 


Lord  Alysbstoks,  0  J. — When  this  case  was 
before  us  on  the  occasion  of  the  rule  for  a 
mandamus  being  moved,  we  certainly  thought 
upon  the  affidavits  that  were  then  produced  that 
the  magistrate  had  not  entertained  the  real  ques- 
tion on  which  alone  he  would  have  been  justified  in 
dismissing  the  summons— namely,  the  ground,  as 
pointed  out  by  the  Attorney-General  in  his  argu- 
ment, that  there  was  a  mere  pretence  of  searching, 
and  that  the  search  was  not  bond  fide,  but  Was 
merely  for  the  purpose  of  justifying  the  inter- 
ference of  the  customs  officer.  A  mere  pretence 
of  searching  would  not  compel  the  magistrate  to 
convict.  In  this  case,  however,  it  is  found  as  a 
fact  that  the  officer  was  purporting  to  search,  and 
that  he  was  intending  to  search.  The  ground  on 
which  the  summons  was  dismissed  by  the  magis- 
trate was  that  he  thought  that  it  was  unreason- 
able for  the  officer  to  be  searching  having  regard 
to  the  circumstances  that  he  nad  previously 
examined  other  parts  of  the  ship,  and  that  if 
there  were  anything  dutiable  in  the  apartment  the 
officer  desired  to  search,  it  must  have  been  on  the 
person  of  the  respondent  or  some  other  person  on 
board  at  the  time  of  the  previous  searches,  and 
must  have  been  placed  there  since  such  previous 
searches,  as  to  which  the  appellant  nad  no 
suspicion  that  such  was  the  case.  I  think  there 
is  in  such  oases  no  preliminary  question  of 
reasonableness  or  unreasonableness  for  a  magis- 
trate to  deal  with,  and  that  the  learned  magis- 
trate ought  to  have  entertained  this  matter 
and  have  dealt  with  it  on  the  basis  that,  there 
being  a  search,  the  oustoms  officer  was  in  fact 
obstructed  in  the  execution  of  that  search,  ana 
that  therefore  an  offence  against  the  Act  had 
been  committed.  I  think  the  case  must  go  back 
to  the  magistrate  with  this  intimation  of  our. 
opinion  thereon. 

Dabliho,  J.— I  am  of  the  same  opinion.  •  It 
seems  to  me  that  the  first  impression  of  the 
learned  magistrate  in  this  case  was  the  right  one. 
He  says*:  "I  thought  at  the  conclusion  of  the 
appellant's  case  that  the  conduct  of  the  customs 
officer  was  an  abuse  of  the  power  of  search  under 
the  statutes,  and  hesitated  as  to  whether  I  should 
fljawiiaa  the  summons  or  inflict  a  mere  nominal 
penalty  without  costs.  I  adopted  the  former 
alternative/'  If  he  had  adopted  the  second  alter* 
native,  it  seems  to  me  that  he  would  have  been 
perfectly  right  If  he  really  came  to  the  oonolu* 
sion  that,  although  the  oustoms  officer  was  exer: 
rising  his  statutory  power,  he  was  exercising  it  in 
an  unreasonable  way,  though  with  lawful  excuse, 
but  not  with  any  real  prospect  of  getting  any  good 
out  of  it,  he  could  have  convicted  the  respondent, 
and  imposed  a  nominal  penalty  without  any  costs. 
That  would  have  amounted  to  a  censure  of  the 
conduct  of  the  customs  officer,  and  if  the  matter 
wanted  to  be  made  dearer  the  magistrate  could 
have  said  so.  That,  it  seems  to  me,  would  have 
been  the  proper  course  for  the  magistrate  to  have 
adopted,  if  he  held  the  opinion,  which  he  says  he 
did,  relative  to  thiB  case. 

f     Channell,  J. — I  agree. 

Appeal  allowed.    Case  remitted  to  magis- 
trate to  convict    the  respondent  of   the 

offence. 

Solicitor  for  the  appellant,  The  Solicitor  of 
Customs. 
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K.B.  Div.]     Hobvsst  TJbbajt  Dmtbiot  Council  (appe.)  v.  Hinwill  (resp.).      1X-B- Drr. 


Jtfarc*  25  and  ^prtZ  15, 1902. 

(Before  Lobd  Ai*vbbstokb,  C.J.,  Dablino  and 

Chanvbll,  JJ.) 

Hobksbt  Urban  Distbict  Council  (appa.)  v. 

Hbkkbll  (reap.),  (a) 

Local  government — Land*  acquired  for  volunteer 
purposes — Land  owned  or  occupied  for  Crown 
purposes — Apportionment  of  expenses  for  vaving, 
Ac.,  highway— Public  Health  let  1875  (SB  St  39 


&c.t  nxghway — -r 
Fie*.  55),  1. 150. 


Certain  lands  and  premises  were  purchased  by  H. 
for  the  purpose  of  them  being  transferred  to  and 
used  by  the  volunteer  battalion  of  which  he 
was  commanding  officer.  They  were  afterwards 
mortgaged  to  the  Public  Works  Loan  Commis- 
sioners, and  the  money  so  received  was  used  to 
repay  the  respondent  and  to  fit  wp  the  premises, 
and  they  were  held  by  the  defendant  and  his 
successors,  as  commanding  officer  under  the 
Volunteer  Apt  1863. 

The  premises  have  been  used  ever  since  as  the  head- 
quarters of  and  for  the  purposes  of  the  volunteer 
battalion,  and  for  no  other  purpose. 

Held,  that  the  premises  were  owned  and  occupied 
by  the  respondent  as  a  servant  of  the  Crown  for 
the  purposes  of  the  Crown,  and  that  he  was 
exempt  from  liability  to  pay  any  expenses  in 
respect  thereof  apportioned  under  sect.  150  of 
the  Public  Health  Act  1875. 

Oabb  stated  upon  the  hearing  of  a  complaint 
made  by  the  appellants  on  the  16th  Oct.  1901  for 
the  recovery  from  the  respondent  of  a  sum  of 
409Z.  10«.  9a.,  being  the  apportioned  amount  of 
expenses  incurred  by  the  appellants  in  sewering, 
levelling,  paving,  metalling,  nagging,  channelling, 
and  making  good  a  certain  street,  called  Nightin- 
gale-lane (being  a  street  not  repairable  by  the  in- 
habitants  at  large),  in  the  urban  district  of  Horn- 
aey,  alleged  to  be  payable  in  respect  of  the  Elms, 
Prory-road,  and  land  on  the  east  side  of  Nightin- 
gale-lane, whicl},  premises  abut  on  the  street, 
together  with  interest  on  that  sum  at  the  rate  of 
52.  per  cent,  per  annum  from  the  20th  Feb.  1901. 

The  appellants  are  the  urban  district  council 
of  Hornsey,  in  the  county  of  Middlesex. 

The  respondent  is  a  colonel  in  His  Majesty's 
Army,  and  was  at  all  material  times  until  the 
month  of  March  1901  the  commanding  officer  of 
the  1st  Volunteer  Battalion  (Duke  of  Cambridge's 
Own)  Middlesex  Regiment,  formerly  called  the 
3rd  Jifiddlesex  Rifle  Volunteers. 

By  an  indenture  made  the  15th  June  1896 
between  the  Suburban  Buildings  Land  Company 
Limited  and  the  respondent,  certain  premises, 
therein  called  the  Elms,  and  hereinafter  called 
"  the  premises,"  were  granted  and  conveyed  unto 
and  to  the  use  of  the  respondent,  his  heirs  and 
assigns,  for  the  sum  of  1910Z.  It  was  not  disputed 
that  the  premises  were  acquired  by  the  respondent 
for  the  purpose  of  transferring  them  to  and  in 
the  meantime  allowing  them  to  be  used  by  the 
volunteer  battalion. 

In  or  about  the  month  of  Dec.  1896  certain 
portions  of  the  premises  comprising  an  armoury 
and  magazine  were  duly  appointed  by  the  respon- 
dent as  such  commanding  officer,  and  approved 
by  the  Secretary  of  State  for  War  as  a  store- 
house for  arms,  ammunition,  and  stores,  in  pur- 
suance of  sect.  26  of  the  Volunteer  Act  1863, 

i a)  Reported  by  W.  db  B.  Hbrbsbt,  Esq.,  B*rri*ter-*t-L*w 


sect.  6  of  the  Regulation  of  the  Forces  Act  187V 
and  an  Order  in  Council  made  under  the  last, 
mentioned  section.  The  armoury  consists  of  one 
room  in  the  basement  of  the  portion  of  the 
premises  described  as  the  main  building.  Since 
that  time  these  portions  of  the  premises  have 
been  used  solely  as  such  store-house. 

In  or  about  Feb.  1897  the  Secretary  of  State 
for  War,  on  the  application  of  the  respondent, 
as  such  commanding  officer,  in  pursuance  of" 
sect.  5  (1)  of  the  Military  Lands  Act  1892,  duly" 
approved  of  the  sum  of  22002.,  repayable  in 
thirty-five  years,  being  borrowed  by  the  volunteer 
battalion  for  the  purposes  of  acquiring  the  free- 
hold of  the  premises. 

By  an  indenture  of  mortgage  made  the  1st 
April  1897  between  the  respondent  and  Robert1 
Philpot,  the  Secretary  of  the  Public  Works 
Loan  Commissioners,  the  respondent  granted  the 
premises  and  the  grants  made  and  to  be  made  to 
the  volunteer  battalion  out  of  moneys  provided  by 
Parliament  unto  Robert  Philpot,  as  such  secre- 
tary, and  his  successor  secretaries,  and  his  and* 
their  assigns,  by  way  of  mortgage  for  securing 
the  sum  of  2200Z.  and  interest,  and  agreed  that 
the  premises  should,  subject  to  such  mortgages, 
be  held  by  him  as  such  commanding  officer  and 
his  successors  under  and  by  virtue  of  the  terms 
of  the  Volunteer  Act  1863. 

The  sum  of  2200Z.  was  advanced  in  pursuance 
of  the  mortgage  by  the  Public  Works  Loan 
Commissioners,  through  the  Commissioners  for 
the  Reduction  of  the  National  Debt,  and  was 
together  with  the  sum  of  about  5002.  which  had 
been  raised  by  voluntary  subscriptions,  applied 
by  the  respondent  in  repaying  himself  the  pur- 
chase price  of  19101.  for  the  premises,  ana  in 
altering  and  fitting  up  the  same  for  the  use  of 
the  volunteer  battalion. 

The  respondent  thereupon  oeased  to  have  any 
interest  in  the  premises  otherwise  than  as  such 
commanding  officer. 

The  premises  have  since  their  acquisition  by  the 
respondent,  been  used  as  the  headquarters  of  and 
for  the  purposes  of  the  volunteer  battalion,  and* 
for  no  other  purposes.  No  rent  and  no  money 
has  ever  been  charged  or  received  by  the 
volunteer  battalion  or  its  commanding  officer  for 
the  use  of  the  premises  or  any  part  thereof. 

The  funds  of  the  volunteer  battalion  consist- 
of  the  grants  made  to  them  out  of  moneys  pro- 
vided by  Parliament,  subscriptions  from  officers,  . 
and  some  voluntary  subscriptions  subscribed  by- 
other  persons  for  specific  purposes. 

The  upkeep  of  the  premises  is  paid  for  entirely 
out  of  the  Parliamentary  grants. 

The  premises  abut  on  the  east  side  of  a- 
street  known  as  Nightingale-lane  in  the  district. 
Nightingale-lane  (hereinafter  called  the  street)* 
was  at  the  date  of  the  notices  hereinafter 
mentioned  a  street  (not  being  a  highway  repair- 
able by  the  inhabitants  at  large  within  the  mean- 
ing of  sect.  150  of  the  Public  Health  Act  1875. 

In  Deo.  1899  the  appellants  duly  resolved  that- 
notioes  should  be  served  on  the  respective  owners 
and  occupiers  of  the  premises  fronting,  adjoining' 
or  abutting  on  the  street  under  the  last-mentioned 
section,  requiring  them  to  sewer,  level,  pave, 
metal,  flag,  channel,  and  make  good  the  street, 
and  on  or  about  the  24th  Jan.  1900  notice  under 
the  section  was  duly  served  on  (amongst  others)- 
the  respondent. 
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The  notices  were  not  complied  with  and  the 
-appellants  executed  the  works  therein  mentioned 
themselves,  and  completed  the  same  on  or  before 
ihe  15th  Oct.  1900. 

The  expenses  incurred  by  the  appellants  in 
-executing  the  works  were  thereupon  apportioned 
by  their  surveyor,  and  the  sum  of  40&  10f .  9d. 
was  so  apportioned  on  the  respondent  in  respect 
of  the  nremises,  and  notice  of  such  apportionment 
was  duly  served  upon  him,  and  he  did  not  within 
the  space  of  three  months  dispute  the  same. 
.  On  the  20th  Feb.  1901  notice  demanding  pay- 
meoat  of  the  said  sum  of  4092.  10«.  9d.  by  the 
respondent  was  duly  served  upon  him  but  he 
refused  to  pay  the  same  and  the  appellants  com- 
menced summary  proceedings  for  the  recovery  of 
^the  sum  with  interest  thereon  at  the  rate  of  5  per 
cent,  per  annum  from  the  20th  Feb.  1901,  which 
^ame  on  for  hearing  on  the  16th  Oct  1901. 

On  behalf  of  the  appellants  it  was  contended 
-that  the  respondent  was  the  owner  of  the  premises 
when  the  works  were  completed,  and  that  he  was 
liable  accordingly  to  pay  the  appellants  the  share 
-apportioned  in  respect  of  the  frontage  of  the 
premises  to  Nightingale-lane  of  the  expenses  of 
-executing  such  works. 

On  behalf  of  the  respondent  it  was  contended 
-that  the  premises  were  owned  and  occupied  by 
•servants  of  the  Grown,  for  the  purposes  of  the 
Crown,  and,  consequently,  that  he  was  exempt 
ifrom  liability  to  pay  any  of  the  expenses  so 
-apportioned.  The  justices  were  of  opinion  that 
~the  respondent  was  not  liable  to  pay  the  expenses 
-so  apportioned,  and  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  the  respondent  is  liable  to  pay  the  share  of 
~the  expenses  apportioned  upon  him  as  aforesaid 
in  respect  of  the  frontage  to  Nightingale-lane  of 
-the  premises. 

Bray,  KG.  (A.  Glen  with  him)  for  the  appel- 
lants.— The  question  here  is  whether  the  respon- 
dent is  liable  to  pay  a  sum  of  4092. 10s.  94.,  being 
-expenses  incurred  by  the  urban  authority,  the 
-appellants,  under  sect  150  of  the  Public  Health  Act 
1875  (38  A  39  Yiot  c.  55).  The  recovery  of  such 
expenses  is  provided  for  by  sect  257  of  the  same 
Act.  The  respondent  is  the  owner  of  the  land,  and 
thie  is  a  rate  levied' not  on  an  occupier,  but  on 
4m  owner.  The  Military  Lands  Act  1892  (55  <k  56 
V ict  o.  43),  s.  8,  provides  that  if  a  volunteer  corps 
holding  land  under  this  Act  is  disbanded,  the 
land  shall,  by  virtue  and  subject  to  the  provisions 
of  this  section,  vest  in  the  Secretary  of  State  from 
the  date  of  disband  ment  subject  to  the  repayment 
-of  any  money  borrowed  for  the  purchase  of  the 
land  and  not  already  repaid,  and  the  sums  required 
for  such  repayment  shall,  if  and  so  far  as  not  pro- 
vided by  the  sale  of  the  land,  be  paid  out  of 
moneys  provided  by  Parliament  for  army  services. 
It  is  clear,  therefore,  that  until  disbandment  this 
land  does  not  vest  in  the  Grown,  and  therefore  the 
respondent  is  the  owner  and  liable  for  the  rate. 
The  case  of  the  United  Vestry  of  the  Parishes  of 
St.  Margaret  and  81.  John  the  Evangelist,  West- 
minster v.  Hoehine  (81  L.  T.  Rep.  390;  (1899) 
2Q.B.  474)  shows  that  a  building  consisting  of 
an  armoury,  store-house,  and  drill-hall  of  a 
-volunteer  corps  which  is  vested  in  the  command- 
ing officer  of  the  corps,  and  is  intended  for  the 
use-  of  the  corps  oary,  is  not  eotempt  from  the 
•operation   of   the   sanitary    provisions    of   the 


Metropolis  Management  Act  1855,  on  the  ground 
that  it  is  occupied  and  used  solely  for  the  purposes 
of  the  Grown.  If  sect  150  does  not  apply  to  the 
Grown,  then  for  the  urban  sanitary  authority  to 
sewer  and  pave  would  be  a  trespass  on  the  right 
of  the  Grown.  The  fact  that  it  is  used  for  Grown 
purposes  is  not  sufficient : 

Bayner  v.  Drewitt,  82  L.  T.  Bep.  718. 
The  case  of  Pearson  v.  Assessment  Committee  of 
Holbom  Union  (68  L.  T.  Ben.  351 ;  (1893)  1  Q.  B. 
389)  is  not  against  the  appellant's  contention.  It 
was  held  there  that  premises  occupied  by  a  volun- 
teer corps  for  the  purpose  of  the  service  of  the 
corps,  and  being  reasonably  necessary  for  such 
service  were  occupied  by  servants  of  the  Grown 
for  the  purposes  of  the  Grown,  and  were  there- 
fore exempt  from  rates.  But  there  are  two 
distinctions  in  that  case  from  the  present  one. 
First,  there  was  an  express  exemption  in  sect  26 
of  the  Volunteer  Act  1868  (26  &  27  Vict  c  65); 
secondly,  the  rate  was  to  be  paid  by  the  occupier* 
and  were  not  expenses  recoverable  from  vne  owner, 
as  in  the  present  case.    He  also  referred  to 

Hawley  v.  Steele,  37  L.  T.  Bep.  625 ;  6  Ch.  Div.  521. 

Sir  R.  Finlay  (A-G.)  (H.  Sutton  and  G.  S 
Robertson  with  him)  for  the  respondent — The 
land  here  is  the  property  of  the  Grown,  and  it  is 
just  as  muoh  exempt  from  paying  these  expenses 
as  it  is  from  paying  rates.  The  case  of  Pearson 
v.  Holbom  Union  (ubi  sup.)  is  directly  in  point 
The  Grown  is  not  bound  by  any  statute  unless  it 
is  named  in  it  or  it  can  be  assumed  that  it  is 
intended  by  necessary  implication.  He  referred  to 
Perry  v.  tames,  64  L.  T.  Bep.  438 ;  (1891)  1  Ch.  658. 

The  volunteers  are  just  as  much  a  part  of  the 
Grown  forces  as  the  regular  army  or  militia.  It 
is  true  that  there  are  certain  express  exemptions 
of  the  Grown,  but  they/  were  simply  inserted  em 
abundanti  eauteld,  and  the  fact  that  no  such 
exemption  occurs  in  sect  150  is  no  proof  that  the 
Grown  is  subject  to  its  provisions,  and  no  such 
intention  can  be  gathered  from  the  language  of 
the  Act  In  Smtihett'Y.  Blyihe  (1  B.  &  A<L509 ; 
35  B.  B.  358),  it  was  held  an  exception  in  a 
statute  of  His  Majesty's  ships  of  war  from  tolls 
did  not  by  implication  render  the  other  hang's 
ships  chargeable,  and  in  the  Mayor  of  Weymouth 
v.  Nugent  (11  L.  T.  Bep.  672 ;  6  Best  &  Smith 
22)  stone  brought  for  the  use  of  His  Majesty's 
navy  was  held  exempt  from  wharfage  dues  created 
by  statute  upon  the  same  principle  notwithstand- 
ing the  insertion  of  special  exemptions  in  the 
Act  in  favour  of  certain  Grown  property.  There 
is  no  distinction  in  principle  between  a  rate  levied 
on  an  occupier  and  an  assessment  on  an  owner : 
Lord  Adoeate  and  Barber  v.  Lang,  5  Bet  3rd  series, 
84. 

The  case  of  the  Westminster  Vestry  v.  Hoskins 
(ubi  sup.)  only  refers  to  sanitary  requirements, 
and  was  decided,  as  the  judgments  show,  on  very 
narrow  grounds.    He  also  cited 

Coomber  v.  Justice*  of  the  Peace  of  Berks,  50  L.  T. 

Bep.  405 ;  9  App.  Cm.  61 ; 
R.  v.  Cook,  8  Term  Bep.  519. 
Bray,  K.C.,  in  reply,  cited 
Fslkin  ▼.  Htrbert,  11  L.  T.  Bep.  173 ; 
Lord  Colchester  ▼.  Kewney,  14  L.  T.  Rep.  888  ;  16 
L.  T.  Bep.  463 ;  L.  Bep.  1  Ex.  308 ;  L.  Bep.  2 
Ex.  253. 

Cur.  otfv.  vult. 
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April  15.— Lord  Ajlvbrstonb,  0.  J.  read  the  fol- 
lowing written  judgment  of  the  court : — This  was 
pn  appeal  bv  the  Rornsey  Urban  District  Council 
against  a  decision  of  the  justices  of  Middlesex, 
sitting  at  the  Highgate  petty  sessions*  dismissing  a 
complaint  against  the  respondent  to  reoover  the 
sum  of  409Z.10*.  9d.,  beans  the  apportioned  amount 
of  expenses  incurred  b y  the  appellants  in  sewering, 
levelling,   and  paring  a  certain   street   called 
Nightingale-lane,  under  the  provisions  of  sect  150 
of  the  Public  Health  Act  1895.    The  ground  of 
the  decision  was  that  under  the  circumstances  of 
the  case  the  respondent,  who  had  acquired  the 
premises  in  question  as  colonel  of  a  volunteer 
corps  was  not  liable  to  pay  the  amount  of  the 
apportionment.     In  order  to  appreciate  the  point 
which  arises  upon  this  appeal,  it  is  in  our  opinion 
necessary  to  state  accurately  the  facts  upon  which 
the  question  arises.     The  respondent,    Colonel 
Hennell,  in  His  Majesty's  Army,  and  was,  up  to  the 
month  of  March  1901,  the  commanding  officer  of 
the  1st  Battalion  Middlesex  Rifle  Volunteers.    In 
the  year  1896  the  respondent  purchased  the  fee 
simple  of  oertain  land  at  Hornsey  for  the  sum  of 
1910L    The  land  was  purchased  by  him  for  the 
purpose  of  its  being  transferred  to  and  used  by 
the  volunteer  battalion.     In  the  year  1897  the 
premises  acquired  were,  pursuant  to  the  provisions 
of  the  Military  Lands  Act  1892,  mortgaged  to 
the  Public  Works  Loans  Commissioners  fir  the 
sum  of  22002.    The  money  so  received  was  applied 
to  repaying  the  amount  paid  by  the  respondent 
in  purchasing  the  premises  and  fitting  them  up 
for  the  use  of  the  volunteer  battalion.    The  pre- 
mises   abut  upon    Nightingale-lane.     In   Deo. 
1899  the  appellants  duly  served  notices  for  the 
sewering,  paving,  Ac.,  of  Nightingale-lane  under 
the  provisions  ox  sect  150  or  the  Public  Health 
Act  1875.    The  work  was  subsequently  executed 
by  them.    The  amount  apportioned  was  agreed 
to  be  the  amount  from  the  respondent  as  the  legal 
owner  of  thepremises  if  he  is  not  exempt  from 
payment.    The  lands  in  question  were  acquired 
under  and  by  virtue  of  sects.  24,  25,  and   26 
of  the  Volunteer  Act  1803,  and  the  mortgage, 
as   already   stated,  was  made  under  the  pro- 
visions of  the  Military  Lands  Act  1892.    It  was 
contended   on  behalf   of    the    appellants   that, 
inasmuch  as  by  virtue  of  sect.  3  ox  the  Military 
Lands  Act  1892  the  land  could  be  let  in  any 
manner  consistent  with  the  use  thereof  for  mili- 
tary purposes,  and  that  it  would  not  vest  in  the 
Secretary  of  State  until  after  the  disbandment  of 
the  corps,  the  respondent,  aa  legal  owner,  was 
liable  to  pay  to  apportionment,   and  that  the 
case  of  United  Vestry  of  St.  Some*  and  St.  John 
the  Evangelist,  Westminster  v.  Hoskins  (81  L.  T. 
Rep.  390;  (1899)  2  Q.  B.  474)  was  an  authority 
in  the  appellants' ,  favour  binding  upon  us.     It 
was    contended    on    behalf   of    the    Attorney- 
General,   for   the   respondent,    that    the    land 
being  in  fact  purchased,  owned,  and  occupied 
solely  for  the  purpose  of  the  volunteer  corps, 
it  must  be   taken  to  be  owned  and  occupied 
for    Grown    puiposes,  and   that   therefore   the 
amount   of  the  apportionment   could    not   be 
recovered,  as  sect.  150  was  not  binding  upon 
the  Grown.    We  are  of  opinion  that  the  conten- 
tion of  the  Grown  is  right,  and  that  the  appeal 
should  be  dismissed.     The  liability  to  pay  the 
ap|K>rtionment  depends  upon  the  provisions  of 
the  Public  Health  Act      Sect.  150.  as  has  fre- 


quently been  pointed  out,  contemplates  a  notioe- 
Deuur  given  to  the  owner  or  occupier  to  carry 
out  the  work  specified  themselves,  and,  upon  then* 
failure  to  carry  it  out,  empowers  the  authority  to 
execute  the  works  and  recover  the  expense  from 
the  various  owners.    Sect.  213  provides  that  'the 
expense  may  be  treated  as  private  improvement 
expenses,  and  recovered   by  means  of -private 
improvement  rates  spread  over  a  series  of  years. 
Sect  257  provides  for  the  recovery  of  the  appor- 
tioned amount  either  at  once  or  by  instalments. 
Seat.  327,  which  was  relied  upon  by  Mr.  Bray,, 
oontsins  oertain  protective  clauses  with  reference" 
to  lands  vested  in  the  Admiralty  or  War  Office. 
In    our    opinion,   for    the    reasons    given    by 
Lawranoe,    J.  and  Collins,    J.    in   Pearson    v. 
Assessment  Committee  of  Hotborn  Union  (68  L.  T. 
Rep.  351;  (1893)  1  Q.  B.  395,  397),  these  lands- 
were  being  held  for  military  purposes,  and  the* 
respondent  had  no  use  or  occupation  of  the 
premises    other  than   as   colonel   commanding- 
the  corps,  and  in  discharge  of  his  duties  of  such, 
and  so  in  fact  a  mere  trustee  for  the  corps  havings 
no  personal  beneficial  interest.    This  is  in  our 
opinion  an  ownership  and  occupation  for  and  on 
behalf  of  the  Grown,  and  the  appellants  must 
show  some  words  which  impose  upon  the  Crown 
an  obligation  to  do  the  work  or  nay  the  expense- 
of  it.    The  principle  that.  Acts  ox  Parliament  do- 
not  impose  pecuniary  burdens  upon  drown  pro- 
perty unless  the  Grown  is  expressly  named,  or 
unless  by  necessary  implication  the  Grown  has 
agreed  to   be   bound,  is   in   our  opinion  still 
applicable    to  such    a    case.      No   doubt  the 
insertion    in    many    Acts    of    Parliament    of 
clauses  to  protect  the  Grown   or  save  Grown 
i  rights  has  given  rise  to  the  impression  that  this 
rule  has  to  some  extent  been  trenched  upon,  and  we- 
are  far  from  saying  that  there  may  not  be  nro- 
:  visions  in  public  Acts  of  Parliament  so  framea  as 
to  bind  the  Grown,  even  though  the  Grown  may 
not  be  specially  named.    But  in  our  opinion  the 
intention  that  the  Grown  shall  be  bound  or  has 
agreed  to  be  bound,  must  clearly  appear  either 
from  the  language  used  or  from  the  nature  of  the- 
enactments,  and  there  is  in  our  opinion  nothing 
of  the  kind  in  the  provisions  of  the  Public  Health 
Act  applicable  to  this   case,  which  give  rise  to 
any  snen  presumption.    Nothing  would  be  gained 
by  considering  in  detail  the  various  authorities 
which  were  cited  in  support  of  this  view,  but  we 
would  call  attention  to  the   judgment  of  Lord 
Tenterden  in  Smithett  v.  Blythe  (IB.  &  Ad.  509 ; 
35  R.  R.  358),  in  the  year  1830,  in  which,  where 
there  was  an  express  exemption  of  King's  ships 
of  war  from  light  dues,  other  vessels  of  the  Grown 
were  held  not  to  *be  liable,  although  they  were  not 
mentioned  in  the  express  exemption.    In  other 
words,  it  was   held    that  the  general  doctrine 
of  the   immunity  of   the   Grown  applied,  not- 
withstanding    the    insertion     of     an     express 
exempting     clause     as     to     certain     matters. 
Similarly,  in  the  case  of   Mayor  of  Weymouth 
v.  Nugent  (6  B.  k  S.  35),  stone  brought  for  the 
use   of  His  Majesty's  navy    was  held  exempt 
from    wharfage    duties    created     by     statute 
upon  the    same  principle,  notwithstanding  the 
exemption  in  favour  of  certain  Grown  property, 
and  it  was  pointed  out  by  Oockburn,  C.J.  that 
these  exemptions  were  merely  inserted  ex  majore 
cautela    and  the  case  of  Coomber  v.  Justices  of 
Berks  (50  L.  T.  Refc>.  405 ;  9  App.  Gas.  61),  which. 
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was  a  case  of  income  tax,  is  strongly  illustrative  of 
the  principle.  It  is,  moreover,  rjght  to  observe  thaft 
in  toe  case  of  Lord  Advocate  and  Barber  v.  Lang 
(5  Bet  3rd  series,  84),  Grown  property  war  held 
exempt  from  any  exactly  similar  burden.  Raring 
ngard  to  the  above  authorities  we  cannot  accept 
the  argument  that  the  limited  exemption  of 
certain  Government  lands  in  sect.  827  of  the 
Public  Health  Act  is  sufficient  to  show  that  all 
ether  interests  of  the  Grown  were  intended  to  be 
ejected  by  the  provisions  of  the  Act.  The  limited 
language  of  the  exception*  in  Beet  827  appears  to 
us  to  support  the  view  that  they  were  inserted 
e»  abundanti  cautela  and  we  believe  that  if  care- 
ful search  is  made  there  are  many  similar  acts  in 
which  no  clauses  protecting  Grown  rights  have 
been  inserted.  There  is  no  such  general  practice  as 
to  lead  ns  to  the  view  that  the  original  doctrine  of 
Grown  exemption  has  ceased  to  exist,  or  has  been 
infringed  upon  or  that  the  insertion  of  a  particular 
clause  is  intended  to  show  that  only  that  class  of 
Grown  property  was  intended  to  be  exempt.  With 
Mference  to  the  case  of  Vestry  of  Westminster  v. 
Hoskins  (sup.),  relied  upon  by  Mr.  Bray,  it  cer- 
tainly is  not  an  authority  upon  the  point  now 
nised  before  ust  but  after  the  argument  which 
was  addressed  to  us  in  this  case,  we  are  not  pre- 
pared to  say  that  we  should  have  come  to  the 
suae  conclusion.  The  case  of  Bayner  v.  Drewitt 
(82  L.  T.  Bep.  713)  does  not  apply ,  as  in  that  case 
the  premises  were  not  solely  used  for  Grown  pur- 
poses.  For  the  above  reasons  we  are  of  opinion 
thatthe  appeal  should  be  dismissed. 

Judgment  accordingly. 
Solicitors :  Leonard  J.  Tatham;  The  Solicitor 
to  the  Treasury. 

Saturday,  May  8, 1902. 

(Before  Lord  Alysbstoni,  G.J.,  Dabling  and 

GHAJTinBLL,  JJ.) 

Maitkbb8  (app.)  v.  Truro  (reap.),  (a) 

Adulteration — False  warranty— Proceeding  for 
gyring  warranty — Jurisdiction  of  justices — Suc- 
cessive warranties—Warranty  not  given  in  place 
where  article  was  purchased  for  analysis— Sale 
of  Food  and  Drugs  Act  1875  (88  &  39  Vict  e.  63), 
m.  25,  27—  8aie  of  Food  and  Drugs  Act  1899 
(62  &  63  Vict.  c.  51),  t.  20,  eito-ts.  5,  6. 

Bub-tect.  5  of  sect.  20  of  the  Sale  of  Food  and 
Drupe  Act  1899,  which  extends  the  jurisdiction 
of  justices  in  the  hearing  of  proceedings  for 
fimng  a  false  warranty,  is  confined  in  its  opera- 
tion to  the  warranty  given  to  the  person  from 
whom  the  article, was  purchased  for  analysis,  and 
does  not  contemplate  or  provide  for  the  ease  of  a 
series  of  successive  warranties.  Consequently, 
where  proceedings  for  giving  a  false  warranty  are 
taken  under  sect.  27  of  the  Sale  of  Food  and 
Thugs  Act  1875,  such  proceedings  must  still  be 
taken  before  a  court  naving  jurisdiction  in  the 
place  where  the  warranty  was  given,  unless  the 
proceedings  are  in  respect  of  the  warranty  given 
to  the  person  from  whom  the  article  was  pur- 
chased } 'or  analy sis,  in  which' case  the  proceedings 
for  giving  the  false  warranty  may  be  taken  before 
the  court  which  has  jurisdiction  to  hear  the 
original  information  under  sect.  6  of  the  Act 
of  1875,  as  well  as  before  the  court  having  juris- 

(«)  Reported  by  W.  W.  ORB,  Esq.,  Barrister-at  Law. 


diction  in  the  place  where  the  warranty 

given. 
Cask  stated  by  justices  of  the  peace  for  the- 
bounty  of  Middlesex,  sitting  at  Brentford. 

At  a  petty  sessions  held  at  Brentford,  in  theJ- 
oountYOf  Middlesex,  on  the  12th  Dec.  1901  and 
~  ;h  Jan.  1902,  an  information  was  preferred  by 

r.  Tyler  (the  respondent),  an  inspector  of  moAsM*. 
and  measures,  against  Manners  (the  appeJtan^  a 
farmer   residing   and    Carrying   on  busheaw*  at* 


Stratton  St.  Margaret's,  Swindon,  in  the  county 
of  Wilts,  under  sect  27  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  amended  by  sub-sect  6  ot 
sect  20  of  the  Sale  of  Food  and  Drugs  Act  1899,. 
charging  the  appellant  for  that  he,  at  the  pariah, 
of  Acton,  in  the  district  of  Brentford  and  county 
of  Middlesex,  did,  on  the  14th  Sept.  1901,  unlaw- 
fully give  a  false  warranty  in  writing  to  the  Great 
Western  and  Metropolitan  Dairies  Limited  hx 
respect  of  new  milk,  sold  by  him  as  principal  to 
the  Dairies  Company. 

The  appellant  was  convicted  and  was  ordered 
to  pay  a  fine  of  5a.  and  40a.  costs. 

The  following  facts  were  proved  and  found  by 
the  justices : — 

The  appellant  was  a  farmer,  and  on  the  14th 
Sept  1901  he  supplied  to  the  Dairies  Company 
two  churns  of  milk,  which  churns  of  milk  arrived 
at  Paddington  station  at  10.30  p.m.  on  the  14th 
Sept  1901,  one  of  the  churns  having  attached  to 
it  a  label. 

The  churns  of  milk  on  arrival  at  Paddington 
station  were  received  by  a  servant  of  the  Dairies 
Company  and  remained  at  the  station  under  hia 
personal  observation  until  the  following  morning,, 
the  15th  Sept,  at  4  am.,  when  one  of  the  churns 
of  milk  was  with  other  milk  taken  by  a  carman  of 
the  Dairies  Company  and  delivered  to  Mrs.  Dew,, 
who  carried  on  business  as  a  milk  seller  at 
Shepherd's  Bush,  in  the  county  of  London,  and 
the  respondent  at  nine  o'clock  on  the  same 
morning  of  the  15th  Sept  purchased  from  William 
Dew,  the  husband  of  Mrs.  Dew,  at  Acton,  in. 
Middlesex,  a  pint  of  milk  from  the  churn  which 
on  analysis  proved  to  have  been  adulterated  with. 
water. 

The  analyst  certified  that  the  milk  contained 
8  per  cent  of  added  water,  and  he  stated  in  his 
certificate  that  his  opinion  was  baaed  on  the  fact 
that  the  sample  only  contained  7*74  per  cent  of 
solids  not  fat  whereas  genuine  new  milk  should 
contain  at  least  8*5  per  cent  of  solids  not  fat 

The  Dairies  Company  supplied  the  churn  of. 
milk  (with  other  milk)  to  Mrs.  Dew  under  a 
contract  in  writing,  dated  the  20th  March  1901 
and  extending  over  twelve  months,  which  stated i 
"All  milk  to  be  delivered  by  the  vendors  at  the 
purchaser's  address  in  a  sweet,  pure,  and  saleable* 
condition  and  warranted  by  them  pore  with  all  its 
cream  as  received  from  the  cow." 

William  Dew  was  summoned  before  the  justice* 
at  Brentford  on  the  17th  Oct  1901,  on  the  infor- 
mation of  the  respondent  for  unlawfully  selling 
an  article  of  food — namely,  the  milk — which  waa 
not  of  the  nature,  substance,  and  quality  of  the 
article  of  food  demanded  by  the  respondent 

William  Dew  gave  notice  to  the  respondent' 
(pursuant  to  sect  25  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  amended  by  sect  20,  suo~ 
sect.  4,  of   the  Sale  of   Food  and  Drugs  Act 
1899)    that    he   relied   on   a    written   warranty 
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-from  the  Dairies  Company,  and  also  gave 
notice  to  the  Dairies  Company  that  he  intended 
to  rely  on  such  warranty.  No  notice  was  given 
by  him  to  the  appellant  of  his  intention  to  rely 
on  any  warranty  given  by  the  appellant. 

The  summons  against  William  Dew  was  heard 
by  the  justices  on  the  17th  Oct.  1901,  when  they 
dismissed  the  summons  against  him  on  the  ground 
-that  he  had  proved  to  their  satisfaction  wit  he 
Hras  entitled  to  the  protection  of  sect  25  of 
S8  &  39  Tick  c.  63,  as  amended  by  sect  20,  sub- 
sect.  4  of  62  &  63  Vict  c.  51,  he  being  a  servant 
of  the  person  who  purchased  the  article  in  ques- 
tion with  a  written  warranty,  and  that  he  had  sold 
it  in  the  same  state  as  when  it  was  purchased. 

The  appellant  did  not  appear  and  was  not 
represented  before  the  justices  on  the  hearing  of 
that  summons  on  the  17th  Oct.,  and  had  no 
^otiee  of  the  proceedings. 

The  respondent  then  (on  the  17th  Oct.  1901) 
laid  an  information  before  the  justices  against 
the  Dairies  Company,  under  sect.  27  of  the  Sale 
of  Food  and  Drugs  Act  1875,  as  amended  by 
sect  20,  sub-sect  6,  of  the  Sale  of  Food  and 
Drugs  Act  1899,  charging  that  they  did  on 
the  15th  Sept  1901,  at  Acton,  in  the  county  of 
Middlesex,  unlawfully  give  a  false  warranty  in 
writing  to  one  Mrs.  Dew  in  respect  of  a  certain 
article  of  food— to  wit,  new  milk— sold  by  them  as 
principals. 

The  Dairies  Company  duly  gave  notice  to  the 
respondent,  under  tine  same  sections  as  in  the 
Jreviona  summons,  that  they  relied  on  a  written 
warranty  from  the  appellant,  and  they  also  gave 
notice  to  the  appellant  that  they  relied  on  such 
warranty. 

The  summons  against  the  Dairies  Company 
was  heard  before  justices  on  the  14th  Nor.  1901, 
and  was  dismissed  by  them  on  the  grounds  that  it 
had  been  proved  to  their  satisfaction  that  the 
Dairies  Company  were  entitled  to  the  protection  of 
eeot  25  of  38  &  39  Vict  o.  63,  as  amended  by 
fleet  20,  sub-sect  6  of  62  k  63  Yiet  o.  51,  and 
that  they  purchased  the  article  with  a  written 
^warranty,  and  that  they  had  sold  it  in  the  same 
«tate  as  when  it  was  purchased. 

The  respondent  thereupon  applied  for  a 
flummons  against  the  appellant  for  that  he  did 
on  the  15th  Sept  1901  (which  was  on  the  hearing 
amended  to  the  14th  Sept  1901),  in  the  parish  of 
Acton,  in  the  county  of  Middlesex,  "  unlawfully 
give  a  false  warranty  in  writing  to  the  Dairies 
-Company  in  respect  of  a  certain  article  of  food 
«— to  wit,  new  muk — sold  by  him  as  principal" 

On  the  hearing  of  this  summons  the  respon- 
dent produced  the  label  attached  to  one  ot  the 
churns  of  milk  delivered  to  the  Dairies  Company 
on  the  14th  Sept  This  label  (dated  the 
14th  Sept)  was  directed' to  the  Dairies    Com- 


pany by  the  appellant,  and  contained  the  words 
-"  Warranted  pure,  with  all  its  cream." 
<  It  was  proved  that  such  label  was  removed  from 
the  churn  at  Paddington  Station  by  the  Dairies 
-Company  on  the  15th  Sept,  and  before  it  was 
dispatched  for  delivery  to  Mrs.  Dew. 

The  appellant  and  his  son  were  called  as  wit- 
nesses, and  gave  evidence  that  the  milk  when 
■consigned  by  rail  at  Stratton  St.  Margaret's 
•Station  for  carriage  to  Paddington  was  in  the  same 
.state  as  given  by  the  cows. 

No  evidence  was  catted  in  reference  to  the 
milk  whilst  in  traaait    It  was  admitted  that  the 


appellant  paid  for  the  carriage  of   the  milk  t» 
Paddington   station*    where  it   was  taken  poe- 


of %  by  the  Dairies  Company,  the  con- 
signees. 

On  behalf  of  the  appellant  it  was  objected 
(inter  alia)  that  the  offence  was  alleged  in  the 
summons  to  have  been  oommitted  in  the  parish 
of  Acton,  but  that  the  appellant  had  not  com- 
mitted any  offence  within  the  jurisdiction  of  the 
court ;  that  the  warrant  v  by  the  appellant  to  the 
Dairies  Company  was  given  at  Stratton  St  Mar- 
garet's Station,  in  the  county  of  Wilts,  where  the 
milk  was  placed  on  rail,  and  that  the  onus  was  on 
the  respondent  to  produce  evidence  that  the  milk 
was  then  adulterated ;  that  the  facts  proved  before 
the  justices  disclosed  no  offence  as  having  bean 
committed  by  the  appellant  against  the  provisions 
of  the  Sale  of  Food  and  Drugs  Acts ;  and  that 
the  appellant  had  given  no  warranty  to  William 
Dew  or  Mrs.  Dew,  and  that  therefore  the  war- 
ranty relied  on  by  William  Dew  on  the  17th  Oct 
1901  was  not  one  given  by  the  appellant 

The  justices  overruled  the  objections  on 
points  of  law  raised  by  the  appellant  on  the 
following  (amongst  other)  grounds :  That  as  it 
was  admitted  and  proved  to  their  satisfaction 
that  the  label  warranty  was  given  by  the  appsL 
lant  at  Stratton  St  Margaret's,  in  Wiltshire, 
and  remained  affixed  to  the  churn  till  removed 
by  the  consignees  at  Paddington,  it  was  not 
for  them  to  determine  whether  the  appellant's 
warranty  did  or  did  not  continue  while  the 
milk  remained  in  bulk  in  an  unopened  churn 
during  the  transit  in  the  ordinary  course  of  trade 
by  the  consignees,  the  Dairies  Company,  to  Mr*. 
Dew's  shop  in  Acton,  in  the  oounty  of  Middlesex, 
inasmuch  as  sect  20,  sub-sects.  5  an*  6,  of  62  &  63 
Yiot  a  61,  gives  the  justices  jurisdiction  when- 
ever a  false  warranty  was  given,  and  over  every 
person  who  writes  such  false  warranty ;  that  the 
churn  during  its  transit  to  Paddington  was  con- 
structively in  the  possession  of  the  appellant  who 
as  consignor  had  paid  for  its  carriage,  and  as  boa 
the  consignees  and  Dew  when  defendants  had 
respectively  proved  to  their  satisfaction  that  they 
severally  had  purchased  the  milk  as  the  same  in 
nature,  substance,  and  quality,  and  with  a  war- 
ranty to  that  effect  as  that  demanded  by  the 
respondent  from  Dew ;  and  as  the  proceeding! 
against  the  appellant  were  by  way  of  having 
given  a  false  warranty,  and  as  the  notice  to  the 
appellant  by  the  Dairies  Company  required  by 
sect  20  of  the  Act  of  1899  had  been  duly  given, 
the  onus  of  having  the  milk  analysed  during 
transit  on  the  railway  was  not  required  by  law  in 
the  case  of  a  prosecution  for  having  given  a  false 
warranty ;  and  on  the  facts  they  oonvicted  the 
appellant,  as  aforesaid. 

The  question  for  the  court  was  whether  the 
justices  were  right  in  law  in  so  holding  and  con- 
victing the  appellant 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  89 
Vict.  0.63)  provides: 

Ssot  25.  If  the  defendant  in  any  proseontion  under 
this  Act  prove  to  the  satisfaction  of  the  justioesor  oooit 
that  he  had  purchased  the  article  in  question  m  tat 
same  in  nature,  snbBtanoe,  and  quality  as  that  demanded 
of  him  by  the  proaeoutor,  and  with  a  written  warranty  to 
that  effect,  that  he  had  no  reason  to  believe  at  the  time 
when  he  sold  it  that  the  article  was  otherwiss,  and  teat 
he  sold  it  in  the  eame  state  ae  when  he  pnrohaeedit,  he 
essAs«4isobarged  frees  the  proeeentiom,  bat  shell  bt' 
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liable  to  pay  the  costs  inclined  by  the  proseoutor,  unless 
he  shall  have  given  doe  notioe  to  him  that  ha  will  rely 
on  tha  above  daf  enoe. 

Seot  27.  Every  person  who  shell  give  a  false  war* 
ranty  in  writing  to  any  parohaser  in  respect  of  an 
article  of  food  or  a  drag  sold  by  him  aa  principal  or 
agent,  shall  be  guilty  of  an  offenoe  under  this  Act,  and 
be  Sable  to  a  penalty  not  exceeding  twenty  pound*. 

The  Sale  of  Food  and  Drags  Act  1899  (62  &  63 
Yict  c.  51),  provides : 

Sect.  20  (1).  A  warranty  or  invoice  shall  not  be  avail- 
able  aa  a  defence  to  any  proceeding  under  the  Sale  of 
food  and  Drags  Acts  unless  the  defendant  has,  within 
l  days  after  service  of  the  summons,  sent  to  the 
a  copy  of  such  warranty  or  invoice  with  a 
written  notice  stating  that  he  intends  to  rely  on  the 
warranty  or  invoioe,  and  specifying  the  name  and 
address  of  the  person  from  whom  be  received  it,  and  has 
also  sent  a  like  notice  of  his  intention  to  snob  person. 
(2)  The  person  by  whom  such  warranty  or  invoioe  is 
alleged  to  have  been  given  shall  be  entitled  to  appear  at 
the  hearing  and  to  give  evidence,  and  the  court  may,  if 
t  thinks  fit,  adjourn  the  hearing  to  enable  him  to  do 
so.  (4)  Where  the  defeudant  is  a  servant  of  the  person 
who  purchased  the  artiole  under  a  warranty  or  invoioe 
he  shall,  subject  to  the  provisions  of  this  section,  be 
entitled  to  rely  on  section  twenty-five  of  the  Sale  of  Food 
and  Drags  Act  1875,  ...  in  the  same  way  as  bis 
employer  or  master  would  have  been  entitled  to  do  if  be 
sad  been  the  defendant,  provided  that  the  servant 
farther  proves  that  he  had  no  reason  to  believe  that  the 
article  was  otherwise  than  thai  demanded  by  the  prose- 
entor.  (5)  Where  the  defendant  in  a  prosecution  under 
the  Sale  of  Food  and  Drugs  Acts  has  been  discharged 
ends*  the  provisions  of  section  twenty-five  of  the  Sale 
of  Food  and  Drugs  Act  1875,  as  amended  by  this  Act, 
any  proceedings  under  the  Sale  of  Food  and  Drugs  Acts 
for  giving  the  warranty  relied  on  by  the  defendant  in 
sash  prosecution,  may  be  taken  as  well  before  a  court 
having  jurisdiction  in  the  place  where  the  artiole  of  food 
or  drug  to  which  the  warranty  relates  was  purchased 
for  analysis  as  before  a  court  having  jurisdiction  in  the 
place  where  the  warranty  was  given.  (6)  Every  person 
who,  in  respect  of  an  article  of  food  or  drug  sold  by  him 
as  principal  or  agent,  gives  to  the  purchaser  a  false 
warranty  in  writing,  shall  be  liable  on  summary 
oonviotlon  for  the  first  offenoe,  to  a  fine  not  exceed- 
ing twenty  pounds,  for  the  second  offenoe  to  a  fine 
not  exceeding  fifty  pounds,  and  for  any  subsequent 
offence  to  a  fine  not  exceeding  one  hundred  pounds, 
unless  he  proves  to  the  satisfaction  of  the  court  that 
whan  he  gave  the  warranty  he  had  reason  to  believe 
that  the  statements  or  descriptions  contained  therein 
were  true. 

.  Morton  Smith  for  tha  appellant.— The  justices 
had  no  jurisdiction  to  entertain  the  summons 
against  the  appellant,  because  the  alleged  offenoe 
was  committed  outside  the  jurisdiction  of  their 
court.  The  justices  were  wrong  in  assuming 
that  the  proceedings  against  the  Dairies  Com- 
pany were  taken  under  sub-sect.  5  of  sect.  20 
of  the  Act  of  1899.  They  were  taken,  not  under 
sub-sect.  5,  but  under  sub-sect.  6  of  that  section. 
In  Reg,  v.  Smith  (74  L.  T.  Rep.  348;  (1896) 
1  Q.  B.  596)  it  had  been  held  that  the  justices, 
who  had  heard  an  information  under  sect  6 
against  the  ultimate  seller  to  the  purchaser  for 
analysis,  had  no  jurisdiction  to  entertain  an 
information  under  sect.  27  against  the  person 
who  had  given  a  warranty  to  such  seller  where 
the  warranty  was  given  outside  their  juris- 
diction. Sect.  20,  sub-sect.  5,  of  the  Act  of 
1899  was  passed  to  remedy  the  difficulty  raised  in 
that  case  as  to  the  jurisdiction  of  the  jostioes  in 


such  a  case.  The  first  summons  was  against  Dewr 
for  selling  in  contravention  of  sect  6  of  the  Act  of 
1875.  Sect.  25  only  contemplates  the  case  of  the 
defendant  who  is  prosecuted  as  the  seller  to  the> 
purchaser  who  purchases  for  analysis,  and  applies 
only  to  the  original  prosecution  by  such  pur-t 
chaser.  Before  the  Act  of  1899  the  person  who 
had  given  that  warranty  could  not  have  been 
prosecuted  under  sect.  27  for  giving  a  false  war* 
ranty  before  the  justices  who  heard  the  original' 
prosecution  where  the  warranty  was  given  outside 
their  jurisdiction :  {Beg.  v.  Smith,  ubt  sup.).  Sub* 
sect.  5  of  sect.  20  of  the  Act  of  1899  has  altered 
that,  but  its  operation  is  confined  entirely  to  such 
oases,  and  the  extended  jurisdiction  of  the 
justices  is  given  only  in  respect  of  the  warranty 
to  the  ultimate  purchaser.  The  second  summons* 
that  against  the  Dairies  Company,  was  taken  out* 
not  under  sub-sect  5,  but  under  sub-sect.  6  of 
sect  20  of  the  Act  of  1899.  In  that  prosecution 
the  Dairies  Company  could  not  rely  on  the 
defence  of  a  warranty  under  sect  25,  but  they 
would  say  that  they  believed  their  own  warranty 
which  they  gave  was  true  at  the  time  they  gave* 
it,  and  the  evidence  of  that  would  be  the  warranty 
given  to  them  by  the  appellant  That  would  be 
their  statutory  defence  under  sub-sect  6.  They 
could  use  that  warranty  as  a  defence  under  sub- 
sect.  6  of  sect  20  for  the  purpose  of  showing  that 
when  they  gave  the  warranty  to  Dew  they  "  had 
reason  to  believe  that  the  statements  .contained 
therein  were  true."  Sub-sect  6  applies  to  the 
case;  and  under  that  sub-section  there  is  no 
extension  of  the  jurisdiction  as  in  sub-sect  5,  and 
the  offence  must  he  prosecuted  in  the  place  where 
it  was  committed.  As  to  the  question  of  onus,, 
there  was  no  onus  on  the  appellant  to  show  that 
the  milk  had  not  been  tampered  with  on  the  rail- 


Lewis 


Richards  (J.  C.  Earle  with  him)  for  the> 
respondent — The  justices  were  right  in  holding 
that  they  had  jurisdiction  to  entertain  the  pro- 
ceeding against  the  appellant  Sub-sect  5  of 
sect  20  is  express  upon  the  point,  and  applies  to 
this  case.  It  says  that  where  a  defendant  in  s> 
prosecution  under  these  Acts  has  been  discharged, 
under  the  provisions  of  sect  25  of  the  Act  of 
1875,  pnweecungs  for  giving  the  warranty  may  be 
taken  before  the  court  having  jurisdiction  in  the 
place  where  the  artiole  was  purchased  for  analysis.. 
This  sub-section  is  in  the  most  general  terms,  and 
and  under  it  the  proceeding  against  the  Dairies- 
Company  was  properly  taken  in  the  Brentford 
court  The  Dairies  Company  were  changed  with  an 
offence,  and  they  then  became  "  the  defendants  in 
a  prosecution  under  the  Act "  within  sect  25  of  the 
Act  of  1875  and  sub-sect  5  of  sect  20  of  the  Act 
of  1899,  and  as  such  they  were  entitled  to  set  up 
any  defence  which  the  Act  allowed,  and  they  did 
set  up  as  a  defence  the  warranty  which  the  appel- 
lant nad  given  them,  and  they  said  that  they 
themselves  had  bought  with  that  warranty.  That 
gave  them  a  defence  under  sect  25  of  the  Act  of 
1875,  and  they  were  dearly  entitled  to  set  up  that 
defence  and  to  be  discharged  under  that  section, 
and  they  were  so  discharged.  The  respondent 
therefore  would  be  entitled,  under  sub-sect  5  of 
sect.  20,  to  proceed  against  the  appellant  as  he- 
did.  He  is  a  public  officer  and  has  a  public  dnty 
cast  on  him  to  follow  the  various  sellers  until  be- 
comes to  the  guUty  party.  The  object  of  inserting 
the  provision  in  sub-sect  5,  giving  the  justices 
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*n  extended  jurisdiction,  was  to  get  rid  of  the 
4imoultythat  arose  in  Beg.  y.  Smith  (ubi  tup.); 
«nd  to  enable  the  justices  who  heard  the  original 
information  under  sect.  6,  to  deal  with  the  whole 
matter.  Bub-sect.  5  applies,  and  tinder  that  sub- 
section the  respondent  could  proceed  against  the 
appellant  for  giving  the  warranty  before  the  jus- 
tices at  Brentford,  as  being  the  court  having 
jurisdiction  in  the  place  where  the  article  was 
purchased  for  analysis. 

Lord  Alvbrstowb,  C.J. — The  question  raised 
in  this  oase  is  undoubtedly  an  important  one-* 
namely,  whether  there  was  jurisdiction  in  the 
magistrates,  before  whom  the  proceedings  had 
properly  b»en  taken  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875,  albo  to  hear  the  sub- 
sequent trial  of  an  information  against  the  original 
teller  of  the  milk.    The  oase  is  important  because 
it  might  bethought  desirable  that  all  proceedings 
with  regard  to  the  same  milk  should  take  place 
before  the  same  tribunal ;  but  it  must  be  remem- 
bered that  in  Beg.  v.  Smith  (ubi  sup.)  it  had  been 
decided  that,  apart  from  special  legislation,  a 
metropolitan  magistrate  had  no  power  to  enter- 
tain a  prosecution  under  sect.  27  of  the  sale  of 
Food  and  Drugs  Act  1875  in  respect  of  the  giving 
of  a  false  warranty,  where  the  warranty  was  given 
and  where  the  sale  and  delivery  had  taken  place 
outside  the  jurisdiction  of  his  court    Then  came 
-the  amending  Act,  the  Sale  of  Food  and  Drugs 
Act  1899,  which  in  sect.  20,  sub-sect  5,  gives 
.»  certain  extended  jurisdiction,  and  if   these 
proceedings  were  really  in  respect  of  a  matter 
-whioh  came  within  sect  20,  sub-sect  5,  of  the  Act 
-of  1899,  then  the  objection  to  the  jurisdiction 
of  the  justices  could  not  prevail.    That  extended 
.jurisdiction  is  given  in  these  terms :  "  Where  the 
defendant  in  a  prosecution  under  the  Sale  of 
Food  and  Drugs  Act  has  been  discharged  under 
the  provisions  of  sect  25  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  amended  by  this  Act  any 
proceedings  under  the  Sale  of  Food  and  Drugs 
Acts  for  giving  the  warranty  relied  on  by  the 
defendant  in  such  prosecution,  may  be  taken  as 
well  before  a  court  having  jurisdiction  in  the 
place  where  the  article  of  food  or  drug  to  which 
the  warranty  relates  was  purchased  for  analysis 
■as  before  a  court  having  jurisdiction  in  the  place 
where  the  warranty  was  given."    I  call  attention 
to  the  fact  that  the  statute  still  recognises  that 
'there  is  original  jurisdiction  to  try  a  proceeding 
-for  giving  a  false  warranty  in  the  place  where  the 
warranty  was  given  and  the  offence  committed, 
but  it  also  provides  that  there  shall  be  jurisdic- 
tion in  the  place  where  the  article  was  purchased 
for  analysis.     We   have   got  to  consider  what 
persons  come  within  those  words,  and  to  do  so 
we  have  to  turn  back  to  sect  25  of  the  Act  of 
1875,  which  provides  that  "if  the  defendant  in 
any  prosecution   under  this  Act  prove  that  he 
had  purchased  the  article  in  question  as  the  same 
in  nature,  Bubstanoe,  and  quality,  as  that  de- 
manded of  him  by  the  prosecutor  and  with  a 
written  warranty  to  that  effect,    ...    he  shall 
be  discharged  from  the  prosecution."    Therefore 
it  is  to  be  observed  that  sect  25  deals  with  the 
special  individual  who  has  sold  the  milk  to  the 
prosecutor.      Then  sect.  20,  sub-sect  1,  of  the 
amending  Act  of  1899,  says  that  a  warranty  or 
invoice  shall  not  be  available  as  a  defence  to  any 
proceeding  under  the  Sale  of  Food  and  Drugs 
Acts,  unless  the  defendant  has  sent  to  the  pur- 


chaser a  copy  of  the  warranty  with  i 
notice  stating  that  he  intends  to  rely  on  it,  and 
specifying  the  name  and  address  of  the  perm 
from  whom  he  received  it,  and  has  also  sent  a  like 
notice  of  his  intention  to  that  person.  Now,  it  is 
quite  clear  that  the  magistrates  thought  that  the 
second  proceedings  here,  which  were  *  taken 
against  the  Dairies  Company,  were  either  within 
sect  25,  or  could  be  treated  by  them  as  being 
within  sect  25.  It  is  not  unnatural  that  they 
did  so,  as  the  Dairies  Company  had  given  the 
notice  contemplated  by  sect  20,  sub-sect  1,  of 
the  Act  of  1899.  When  we  look  at  the  infor- 
mation against  the.  Dairies  Company,  it  was 
for  unlawfully  giving  a  false  warranty  in  writing 
to  one  Mrs.  Dew  in  respect  of  new  milk  sold  by 
them  as  principals,  contrary  to  sect  27  of  the 
Act  of  1875,  as  amended  by  sect  20,  sub-sect  6, 
of  the  Act  of  1899.  I  think  it  is  quite  right,  as 
has  been  pointed  out  by  counsel  for  the  appel- 
lant, that  in  addition  to  the  right  to  be  discharged 
on  producing  a  written  warranty  under  sect  25 
of  the  Act  of  1875,  which  is  dealt  with  in  sect  20, 
sub-sect  5,  of  the  Act  of  1899,  there  is  a  substan- 
tive offence  created  and  power  given  to  try  it  in 
the  succeeding  sub-section — namely,  sub-sect  6 
of  sect  20  of  the  same  Act  It  is  quite  dear 
that  there  may  be  different  considerations  apply- 
ing to  charges  made  under  different  sections.  I 
think  that  the  Dairies  Company  were  really 
charged  under  sub-sect  6  of  sect.  20  for  giving  a 
false  warranty,  and  all  that  ic  was  necessary  for 
them  to  show  under  that  sub-section  wai  that 
when  they  gave  the  warranty  they  "  Had  reason 
to  believe  that  the  statements  or  descriptions 
contained  therein  were  true,"  and  the  sub-section 
does  not  give  the  same  extended  jurisdiction 
where  the  court  has  given  effect  to  the  defence 
and  has  discharged  the  defendant  as  sub-sect  5 
of  the  same  section  does  where  the  defendant  ia 
discharged  under  sect.  25  of  the  Act  of  1875. 
The  defence  allowed  by  sub-sect  6  of  sect  20  ia 
anise  a  different  matter  from  setting  up  as  a 
aef enoe  a  written  warranty  under  sect  25  of  the 
Act  of  1875.  Under  sect  20,  sub-sect  6,  the 
warranty  received  by  the  defendant  is  only  evi- 
dence that  he  had  reason  to  believe  that  the 
statements  contained  therein  were  true.  There* 
fore,  although  the  magistrates  may  have  thought 
that  in  discharging  the  Dairies  Company  they 
were  acting  under  sect  25  of  the  Act  of  1875, 
yet  they  were  really  acting  under  sect  20,  sub- 
sect.  6,  of  the  Act  of  1899;  and  I  think,  therefore, 
that,  this  being  a  charge  of  giving  a  false  war- 
ranty and  the  case  not  coming  within  the  lan- 
guage of  sect.  20,  sub-sect  5,  the  magistrates  had 
no  jurisdiction  in  this  case  under  sect  20,  sub- 
sect  5,  of  the  Act  of  1899.  The  magistrates, 
therefore,  had  no  jurisdiction  to  entertain  these 
proceedings  against  the  appellant  and  this  appeal 
must  consequently  be  allowed  and -the  conviction 
quashed. 

Dablino,  J. — I  am  of  the  same  opinion. 

Chankbll,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  in  the  Act  of  1899  the  Legisla- 
ture have  sought  to  remedy  various  defects  in 
procedure  under  the  previous  Acts,  and  amongst 
others  the  difficulty  that  arose  in  Beg.  v.  Smith 
{ubi  sup.),  as  to  proceedings  in  respect  of  a  false 
warranty  which  was  relied  upon  by  the  defendant 
in  the  original  proceedings.    They  did  that  in 
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ihe  language  which  appears  in  sub-sect.  5  of 
eeot  20,  but  they  did  not  consider  the  case  of 
successive  warranties,  and  haTe  not  provided  for 

Appeal  allowed.    Conviction  quashed. 

Solicitors:  for  the  appellant,  W.  T.  Ricketts 
and  Son;  for  the  respondent*  Sir  Richard 
NichoUon. 


Wednesday,  March  26, 1902. 
{Before  Lord  Alybrstons,  C.J.,  Darling  and 
Channell,  JJ.) 
Rxx  v.  Orompton  Urban   District 
Council,  (a) 
Highway — Repairable    by  inhabitant*-— Substitu- 
tion— Disrepair — Order  under  sect  10  of  High- 
ways and  Locomotives  Act  1878 — Width   not 
specified  in  indictment — Liability  of  defaulting 
highway  authority. 
In  1891,  by  an  order  of  quarter  sessions,  a  highway 
was  stopped  and  a  new  road  substituted  for  it, 
.  which  was  made  by  the  owner,  at  whose  instance 
the  change  was  made.    The  certificate  stated  that 
the  new  road  was  12yds.  wide,  but  in  fact  it  was 
14yds.  or  15yd*.  wide. 
The  new  road  having  got  into  bad  repair,  an 
order  was  made  under  sect.  10  of  the  Highways 
and  Locomotives  Act  1878  on  the  defendants, 
and  an  indictment  was  preferred. 
After  the  order  the  defendants  served  notices  on  the 
frontagers  under  sect.  150  of  the  Public  Health 
Act  1875. 
The  width  of  the  road  was  not  specified  in  the 
indictment,  and  the  jury  found  that  the  old  road 
was  a  highway  repairable  by  the  inhabitants  at 
large  before  1835. 
Held,  that  judgment  was  rightly  entered  for  the 

Crown. 
€asb  shown  why  a  verdict  obtained  by  the  Crown 
at  the  Lancashire  Assizes  should  not  be  set  aside, 
and  judgment  entered  for  the  defendants  non 
obstante  veredicto,  or  why  a  new  trial  should  not 
be  granted. 

The  grounds  upon  which  the  application  was 
made  by  the  defendants  were  (1)  that  the  whole 
length  of  the  diverted  parts  of  Linney-lane  was 
repairable  by  the  frontagers  under  sect.  150  of 
the  Public  Health  Act  1875  by  reason  of  the 
proviso  at  the  end  of  that  section;  (2)  that  the 
whole  of  the  length  was  a  new  street,  and  that  it 
was  the  duty  of  James  Henry  Lees  Milne  to  pitch 
and  pave  and  construct  the  new  street  in  accord- 
ance with  the  bye-laws  of  the  Crompton  Local 
Board  and  the  amended  plan  and  section  submitted 
him  to  and  approved  by  the  Crompton  Local  by 
Board;  (3)  that  the  diverted  road  substituted  for 
the  old  road  was  not  made  of  the  width  of  12yds. 
in  accordance  with  the  order  of  quarter  sessions 
and  plan  annexed  thereto,  but  was  made  of  the 
width  of  14yds.  to  16yds.,  in  accordance  with  the 

5 Ian  and  section  of  the  new  street  deposited  by 
ames  Henry  Lees  Milne,  and  approved  bv  the 
Crompton  Local  Board,  or  that  the  case  did  not 
fall  within  the  provisions  of  sect  92  of  the  High- 
way* Act  1885,  and  the  Crompton  District  Council 
were  not  made  liable  for  the  repair  of  the  street ; 
{4)  that  the  burden  of  repairing  Linney-lane  was 
therefore  removed  from  the  Crompton  District 
Council  and  placed  upon  the  frontages  of  J.  H. 

(«)  Reported  by  W.  di  R  Hbbsbrt,  Esq..  Bftrristar-ftt-Ltw. 
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Lees  Milne ;  (5)  that  the  power  of  the  Lancashire 
County  Council  to  order  the  district  council  to 
repair  a  road  did  not  extend  to  an  old  highway 
converted  into  a  new  street  within  the  meaning  of 
the  bye-laws;  (6)  that  the  power  of  a  county 
council  to  order  a  district  council  to  repair  a  road 
only  applied  to  a  rood  which  is  throughout  its 
whole  Dreadth  repairable  by  the  inhabitants  at 
large  by  reason  of  the  same  being  widened  by 
the  owners  of  land  adjoining  thereto  throwing 
additional  land  into  it ;  and  (7)  that  the  power  of 
a  county  council  to  order  a  district  council  to 
repair  a  road  does  not  apply  to  a  road  where  the 
character  of  the  repairs  required  to  keep  the  road 
in  order  had  been  altered  and  made  more  expen- 
sive by  adjoining  owners  widening  the  same  and 
laying  the  same  out  as  a  new  street. 

The  indictment  was  for  the  non-repair  of  a 
certain  road  of  a  certain  length  which  was  speci- 
fied in  the  indictment.  The  width  of  that  length 
of  the  road  was,  as  is  usual,  not  specified  in  the 
indictment. 

In  May  1889  a  Mr.  Crompton  Milne,  a  land- 
owner on  each  side  of  the  road  in  question, 
applied  to  the  Crompton  Local  Board,  the  high- 
way authority  and  the  defendants'  predecessors, 
to  get  them  to  apply  to  quarter  sessions  to  make 
the  new  road  and  stop  up  the  old  one. 

On  the  22nd  July  1889  two  magistrates  had  a 
view  under  the  Highways  Act,  and  on  the  4th 
Sept.  they  made  weir  certificate,  that  having 
viewed  the  old  road  and  the  proposed  new  road, 
which  they  described  as  being  12yds.  wide,  they 
certified  that  the  new  road  was  more  com- 
modious, and  that  the  old  one  might  be  stopped 
up. 

Mr.  Crompton  Milne,  after  correspondence  with 
the  authority,  in  which  he  stated  he  intended  to 
pitch  and  pave  the  road,  in  fact  made  it  an 
ordinary  road  with  boulders,  and  on  the  28th 
Nov.  1890  the  order  of  quarter  sessions  was  made 
to  divert  the  road.  On  the  3rd  May  1891  the 
justices  gave  a  certificate  of  the  completion  of 
the  road,  and  on  the  6th  July  1891  the  order  of 
quarter  sessions  was  enrolled. 

The  certificate  of  the  completion  of  the  new 
road  stated  it  was  to  be  12yds.  wide.  As  a 
matter  of  fact,  it  was  14yds.  or  15yds.  wide. 

After  that  the  road  got  into  bad  repair,  and 
proceedings  were  taken  under  sect  10  of  the 
Highways  and  Locomotives  Act  1878,  and  an 
indictment  was  preferred. 

After  the  order  was  made  by  the  County 
Council,  and  after  the  defendants  under  the  High- 
ways and  Locomotives  Act  had  demanded  a  jury, 
they  served  notices  on  the  frontagers  to  pave, 
sewer,  channel,  Ac.,  under  sect.  150  of  the  Public 
Health  Act  1875.  No  notice  was  taken  bv  the 
frontagers,  who  denied  liability,  and  the  defen- 
dants did  the  work  after  the  indictment  was  pre- 
ferred. 

The  question  left  to  the  jury  at  the  trial  of  the 
indictment  was,  Was  the  old  highway  a  roadway 
repairable  by  the  inhabitants  at  large  before 
1835  P    They  found  that  it  was. 

At  the  termination  of  the  trial  the  defendants 
applied  for  judgment  to  be  entered  for  them,  but 
the  learned  judge  refused  to  do  so,  and  delivered 
judgment  as  follows : — 

Wills,  J. — On  the  best  consideration  I  can 
give  to  this  matter,  I  think  it  is  much  better 
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that  I  should  deoide  it  now,  especially  as,  my 
decision  being  in  favour  of  the  prosecutors,  it 
will  leave  it  open  to  the  defendants  to  question  it 
if  they  think  on  consideration  that  the  view  I 
have  token  iB  wrong.  I  begin  with  the  diversion 
and  the  enrolment  of  the  certificate,  which  took 
place  in  July  1891.  After  that,  by  sect.  92  of 
the  Highways  Act  1835,  a  new  road  was  subjeot 
to  exactly  the  same  incidents  with  respect  to 
repair  as  the  old  road.  The  consequence  is  that 
the  road,  whatever  it  was  which  was  shown  on  the 
deposited  plan  which  was  approved  by  the 
justices  ana  enrolled  at  the  quarter  sessions, 
became  a  road  which  the  parish  were  liable  to 
repair.  The  parish  have  allowed  it  to  so  out  of 
repair.  That  is  an  admitted  fact,  and  I  must 
look  at  the  facts  as  they  existed  at  the  time  to 
which  this  indictment  refers,  which  is  down  at 
the  time  at  which  the  order  of  the  county  council 
was  made.  This  indictment  was  a  proceeding 
against  them  for  disobeying  the  order  made  by 
the  county  council,  and  that,  therefore,  is  the  time 
to  look  at.  At  that  time,  unless  there  was  some- 
thing to  interfere  with  it,  clearly  there  was  a 
liability  on  the  parish  to  repair.  The  argument 
that  they  ought  not  to  repair,  as  I  understand  it, 
is  this :  It  is  said  that  one  of  the  public,  not  the 
public  itself  but  the  contiguous  landowner,  had 
put  himself  into  such  a  position  that  the  defen- 
dants might,  if  they  had  been  so  minded,  at  any 
time  between  1891  and  the  present  time,  have  put 
in  force  the  provision  of  sect.  150  of  the  Public 
Health  Act  1895,  and  might  have  compelled  Mr. 
Lees  Milne,  who  is  no  party  to  this  litigation — 
not  a  party  representing  the  public — to  do  a 
good  deal  more  than  the  parish  would  ever  be 
compelled  to  do,  because  it  is  quite  clear  that 
under  the  circumstances  with  which  I  have  to  deal 
in  the  present  case  there  could  be  no  obligation  on 
the  defendants  to  pitch  and  pave  or  do  anything  of 
the  kind.  Their  only  obligation  would  be  to  do 
to  the  new  portion  of  the  road  which  was  substi- 
tuted for  the  old  portion  just  what  was  sufficient 
to  make  a  decent  repair  to  such  a  road  as  this 
was  apart  from  any  question  of  the  Public  Health 
Act.  Now,  I  cannot  say  that  because  a  particular 
individual  might  have  been  made  to  do  repairs 
which  he  has  not  done  there  has  been  any  transfer 
of  liability  from  the  defendant  to  someone  else. 
But  to  do  Mr.  Sutton's  argument  justice,  that  is 
not  quite  the  way  he  puts  it.  He  does  not  say  that 
there  was  a  transfer  of  liability,  but  he  says  some- 
thing ought  to  have  been  done  which  has  not  been 
done  which  would  put  the  road  into  a  pood  Btate 
of  repair,  after  which,  and  only  after  which,  the 
liability  of  the  parish  would  arise.  I  cannot 
follow  that,  but  it  lay  with  the  parish  to  take 
proceedings  under  sect.  150  if  they  chose  to  do  so. 
What  answer  is  that  to  the  public?  What 
answer  is  tbat  to  the  Grown,  who  prosecute 
because  this  order  to  repair  the  road  was  not 
complied  with  P  I  think  it  is  none.  The  Grown 
in  a  prosecution  of  this  kind  represents  the  com- 
munity at  large,  and  it  is  no  answer  to  the  public 
when  they  cannot  use  the  road  to  say  that  if  the 
district  council  had  chosen  to  take  some  stepB 
which  they  have  not  chosen  to  take  they  might 
have  made  the  landowners  pay  for  a  good  deal, 
and  probably  for  a  good  deal  more  than  they  are 
bound  to  do,  after  which  a  heavier  liability  would 
have  laid  upon  them  than  can  lie  upon  them 
now.     I  therefore  think  that  there  is  nothing  in 


the  facts  which  have  been  brought  before  usr 
and  the  very  able  argument  which  has  been 
addressed  to  me  by  Mr.  Sutton,  for  which  I  thank 
him,  which  would  prevent  me  directing  a  verdict 
and  judgment  being  entered  for  the  Grown. 

Thereupon  the  defendants  made  the   present, 
application. 

Pickford,  E.G.  and  Byrne  showed  cause. 

E.  Sutton  and  James  Openshaw  in  support  of 
the  application. 

Lord  ALVBB8T0KB,  C.J.— This  was  a  rule  moved 
by  Mr.  Sutton  to  set  aside  a  conviction  in  a  road 
indictment  case,  in  which  the  only  question  left 
to  the  jury  was  liability  of  the  defendants  to 
repair  an  ancient  highway.  If,  as  I  understand,  Mr. 
Sutton  asks  for  judgment  for  the  defendants  or 
for  a  new  trial,  on  the  ground,  as  he  says,  that  the 
effect  of  the  verdict  is  that  they  will  be  held  liable 
to  repair  14yds.  or  15yds.  width  of  the  road,  as 
the  case  may  be,  whereas,  as  a  matter  of  fact*, 
they  ought  only  to  repair  12yds.  width,  I  have 
the  greatest  possible  difficulty  in  following  his. 
point    I  will  deal  in  a  moment  with  another 
point  that  he  makes  about  the  liability  of  another 
gentleman ;  but  I  have  the  greatest  possible  diffi- 
culty in  following  his  argument  with  regard  to 
the  point  I  have  mentioned    As  I  understand 
before  the  Act  of  1878,  if  this  question  of  liability 
to  repair  was  required  to  be  raised,  it  was  done  by 
means  of  sect.  19  of  the  Highway  Act.    There  an 
order  was  obtained  from  justices  for  the  trial  by 
indictment  of  the  liability  to  repair,  and  nobody 
disputes  of  course  that  the  liability  to  repair  the* 
road  would  have  been  tried  in  that  way.    Then 
came  sect.  10  of  the  Highway  and  Locomotives 
Act,  which  provides  that  prior  to  the  indictment 
there  should  be  preliminary  proceedings  of  com- 
plaint before  the  county  authority,  and  an  order 
mad>,    and  the   obligation  to   obey    the    order 
suspended  until  this  question  of  liability  had  been 
tried.    In  this  case  such  an  order  was  made,  and, . 
the  liability  being  disputed,  they  went  down  to . 
trial.    I  cannot  myself  understand  how,  when  the 
question  which  is  to  be  tried  is  the  liability  to- 
repair,  and  the  only  evidence  or  the  only  material . 
point  io  the  evidence  is  with  regard  to  whether 
or  not  it  was  a  public  highway,  it  can  be  said 
that  this  verdict  involves  some  special  construc- 
tion or  some  special  obligation  being  placed  upon 
the  order,  and  that  there  ought  to  be  a  new  trial 
to  try  the  question  of  liability  or  judgment  entered 
for  the  defendants,  because,  that  question  of  lia- 
bility having  been  tried  and  found  against  them, , 
there  will  be  some  uncertainty  as  to  what  road 
or  what  extent  of  road  the  defendants  are  to  be 
bound  to  repair.    It  seems  to  me  that  that  is- 
tbe  consequence  of  the  order.    If  the  order,  is 
bad  it  may  be  attacked  on  some  other  grounds, 
but   why    there   should    be    judgment   entered 
for    the    defendants   because    there    has    been, 
some  uncertainty  as  to  the  width  of  the  road 
they  were  to  repair,  or  why  we  should  enter  a- 
new  trial  to  try  that  question  I  cannot  under- 
stand.   The  other  point  that  Mr.  Sutton  raises  is 
this :  There  had  been  contemporaneous  proceed- 
ings  by  Mr.  Grompton  Milne  either  to  get  the 
sanction  to  a  wider  road  which  he  was  going  to 
metal  or  pave,  or  possibly  an  idea  of  proceedings 
to  compel  the  frontagers  to  do  it;  and  it  is  con- 
tended before  us  that  the  circumstances  that  the- 
road  had  been  laid  out  by  Mr.  Grompton  Milne. 
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and  that  lie  had  deposited  plans  which  implied 
that  he  was  going  to  pave  it,  and  that  possibly 
there  had  been  an  undertaking  by  him  to  put  the 
road  in  its  proper  condition,  and  that  the  circum- 
stances that  there  were  these  strips  at  the  side  of 
the  road,  in  respect  of  which  proceedings  had  been 
taken  under  sect.  150,  all  ought  to  be  taken  into 
-consideration  at  the  trial  of  this  indictment.  I 
agree  that  the  only  way  in  which  they  could  be 
taken  into  consideration  would  be  to  press  the 
jury  that  they  ought  not  to  convict  the  defen- 
dants. But  why  this  obligation  of  someone  else, 
or  the  rights  which  the  local  authority  had  to 
take  proceedings  under  sect.  150,  either  in  respect 
of  the  whole  of  the  road  or  any  part  of  it,  is  any 
reason  why  we  should  grant  a  new  trial,  or  why 
the  liability  of  the  defendants  should  be  nega- 
tived by  our  entering  judgment  for  them  I  am 
really  at  a  loss  to  understand.  If  it  had  been 
contended  that  on  the  face  of  these  proceedings 
the  result  of  the  verdict  was  that  there  was  an 
order  on  the  defendants  to  repair  more  road  than 
in  law  they  were  admitted  to  be  liable  to  repair, 
possibly  some  question  may  have  arisen.  I  do 
not  know  at  the  present  time  what  the  effect 
would  be  of  the  order  standing  which  was  made 
under  sect.  10,  except  that,  whether  that  the 
order  is  now  to  be  operative  or  inoperative, 
the  liability  of  the  defendants  to  repair  the  old 
highway  is  established.  It  seems  to  me  that 
none  of  the  grounds  which  have  been  urged 
by  Mr.  Sutton  afford  the  least  reason  for  entering 
judgment  for  the  defendants  as  regards  liability 
to  repair,  or  for  ordering  a  new  trial  to  try 
that  liability.  Therefore  I  think  this  rule  should 
be  discharged. 

Darling,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  defendants  were  convicted 
for  not  doing  that  which  they  were  bound  to  do. 
When  one  looks  to  see  what  they  were  bound  to 
do,  one  looks  at  the  indictment.  It  is  presented 
that :  "  From  time  to  time,  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  there  was 
and  yet  is  a  common  and  ancient  highway 
called  Linney-lane,  and  that  the  defendants 
were  bound  to  maintain  the  said  common  and 
ancient  King's  highway."  They  have  not 
repaired  it,  and  of  that  they  have  been  con- 
victed. They  were  bound  to  repair  that,  what- 
ever was  the  width  of  it  It  is  said  to  have 
been  12yds.  If  that  were  so,  they  have  been 
convicted  of  not  repairing  that  which  they  were 
bound  to  repair — that  is,  l2vds.  wide  of  that  high- 
way. Now,  it  is  said  that  there  ought  to  be  a  new 
trial,  as  I  understand  it,  because,  owing  to  what 
has  been  done,  they  will  be  said  by  someone 
to  be  liable  to  repair  14yds.  width  of  highway. 
Well,  if  anybody  tries  to  impose  that  burden  upon 
them,  it  seems  to  me  that  their  propei  answer  is 
to  repair  the  ancient  King's  highway  whatever  it 
was,  and  they  are  not  to  do  any  more.  Then,  if 
any  proceedings  are  taken  against  them  for  not 
doing  more  than  that,  this  conviction  will  not 
hurt  them  at  all.  They  will  have  to  be  pro- 
ceeded against  again.  It  may  be  that  if  they  do 
adopt  this  process  there  will  be  a  very  nice  ancient 
King's  highway  with  a  swamp  on  each  side  of  it, 
and,  in  accordance  with  ancient  maximB,  it  will 
be  safest  to  go  a'ong  the  middle.  We  cannot 
help  that  If  they  carry  out  the  duty  imposed 
upon  them,  this  indictment  will  not  hurt  them. 
It  is  no  good  anticipating  what  will  be  the  result 


of  those  proceedings,  because  we  do  not  know 
what  may  then  be  alleged. 

Channell,  J. — I  agree.  This  rule  is  to  enter 
the  verdict  for  the  defendants.  I  see  no  ground 
whatever  for  doing  that.  The  liability  of  the 
defendants  to  repair  at  least  12yds.  of  this  road, 
which  is  in  point  of  fact  14yds-  or  15yds.  wide,  is 
quite  clearly  established  on  the  facte  that  the  jury 
found,  upon  the  only  questions  that  went  to  the 
jury.  There  was  no  application  at  the  trial,  nor 
is  there  now,  to  enter  the  verdict  specially  as  to 
so  much  road,  12yds.  on  one  side  or  anything  of 
the  sort.  I  am  not  very  familiar  with  criminal 
proceedings.  I  do  not  know  whether  it  could 
have  been  entered  distributively,  as  in  civil 
action,  but  at  any  rate  that  is  not  the  application 
before  us,  and  the  substance  of  the  matter  is 
found  for  the  prosecution. 

Judgment  accordingly. 

Solicitors:  E.  Bogue,  for  Worth  and  Worth, 
Rochdale;  Chester,  Broome,  and  Qriffithes,  for 
Hesketh  Booth  and  Sons,  Oldham. 


Tuesday,  April  8, 1902. 

(Before  Lord  Axvbbstone,  C  J.,  Darling  and 

Channbll,  J  J ) 

Maskeltnb  and  Cooke  v.   Smith;  Palmer 

(Claimant)  (a) 
Fraudulent  conveyance — Deed  of  arrangement- 
Registration — Affidavit — Exclusion  of  creditor 
from  operation  of  deed — Omission  of  creditor's 
name  and  address  in  affidavit  on  registration — 
Validity  of  deed — Deeds  of  Arrangement  Act 
1887  (50  &  51  Vict.  c.  57),  ss.  5,  6,  sub-s.  1— 
13  Eli*  c.  5. 
A  deed  of  arrangement  is  not  necessarily  void 
under  sect.  5  of  the  Deeds  of  Arrangement  Act 
1887  merely  by  reason  of  the  intentional  omission 
of  the  name  and  address  of  a  particular  creditor 
in  the  affidavit  required  upon  the  registration  of 
the  deed  under  sect.  6,  sub-sect.  1  of  the  Act,  and 
because  it  reserves  some  benefit  to  the  debtor. 
A  deed  of  arrangement,  being  an  assignment  by  a 
debtor  of  his  property  to  a  trustee  for  the  benefit  of 
creditors,  is  not  necessarily  void  under  13  Eliz. 
c.  5,  by  reason  only  of  the  intentional  exclusion  of 
a  particular  creditor  from  the  operation  of  the 
deed. 
Spencer  v.  Slater  (39  L.  T.  Rep.  424;  4  Q.  B.  Div. 

13)  commented  on. 
Appeal  from  the  Westminster  County  Court  in 
an  interpleader  issue  sent  from  the  High  Court 
to  try  the  right  to  goods  seized  in  execution  by 
the  plaintiffs  under  an  execution  against  John 
Smith  (the  defendant)  and  claimed  by  the 
claimant  Palmer,  who  claimed  as  trustee  under  a 
deed  of  assignment  executed  by  the  defendant 
Smith  for  the  benefit  of  his  creditors. 

The  issue  was  tried  in  the  Westminster  County 
Court  on  the  19th  July  1901  by  the  deputy  judge 
of  that  court,  who  found  for  the  plaintiffs  (the 
execution  creditors)  holding  that  the  deed  of 
assignment  was  fraudulent  and  void  as  against 
them. 

The  defendant  was  a  florist  and  nurseryman 
carrying  on  business  at  Windsor. 

On  the   llth   M*y  1900  the  defendant*  being 

ia>  Beported  by  W.  W.  Orb,  Esq.,  Banlster-at-Ltw. 
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then  in  embarrassed  circumstances,  executed  a 
deed  of  composition  or  arrangement  for  the  benefit 
of  his  trade  creditors.  The  claimant  was  the 
trustee  under  this  deed. 

The  deed  was  expressed  to  be  made  between  the 
defendant  of  the  first  part,  John  A  Palmer  (the 
claimant)  of  the  second  part,  and  the  several 
persons,  companies,  and  partnership  firms  (being 
creditors  of  the  debtor)  whose  names  were  set  out 
in  the  schedule  thereto  and  who  were  therein 
called  the  creditors  of  the  third  part.  It  recited 
that  it  had  been  agreed  by  the  parties  thereto  of 
the  third  part  (the  creditors)  to  accept  an  offer 
made  by  the  debtor  for  payment  to  the  creditors 
of  the  composition  of  20«.  in  the  pound  upon  the 
amount  and  in  full  discharge  of  their  respective 
debts  due  from  the  debtor  and  set  out  in  the 
schedule,  such  composition  to  be  paid  by  monthly 
instalments  of  10k  by  the  debtor  to  the  trustee 
commencing  on  the  1st  June  1900,  and  that  it 
had  been  further  agreed  that  the  composition 
should  be  secured  by  the  assignment  of  the  estate 
of  the  debtor  to  the  trustee. 

The  deed  witnessed  that  in  pursuance  of  the 
agreement  the  defendant  covenanted  with  the 
trustee  and  with  the  scheduled  creditors  respec- 
tively to  pay  to  the  trustee  the  sum  of  102.  each 
month,  so.  that  the  trustee  should  every  three 
months  divide  the  sums  so  received  from  the 
debtor  amongst  the  creditors  entitled  thereto  pro 
raid ;  and  that  the  debtor  thereby  conveyed  and 
assigned  all  his  real  and  personal  estate  (except 
leaseholds)  to  the  trustee  upon  trust,  until 
default  should  be  made  by  the  debtor  in  payment 
to  the  trustee  of  any  of  the  instalments  so  agreed 
to  be  paid,  to  allow  the  debtor  to  use,  employ, 
deal  with  and  dispose  of  the  estate  for  the  purposes 
of  his  business,  or  for  such  other  purposes  as  the 
trustee  might  think  proper,  but  subject  to  the 
control  and  supervision  of  the  trustee,  and  from 
and  after  such  default  upon  trust  to  take  posses- 
sion  of  and  realise  the  estate,  and  to  apply  the 
net  proceeds  towards  immediate  payment  to  the 
creditors  of  so  much  of  the  composition  as  should 
be  then  unpaid,  and  to  pay  the  surplus  (if  any) 
of  such  proceeds,  and  assign  or  deliver  the 
remainder  of  the  estate  to  the  debtor ;  and  there 
was  a  proviso  that  the  trustee  should  not  be  bound 
in  any  way  to  interfere  with  the  debtor  in  the 
conduct  of  his  business,  or  dealing  with  his  estate 
further  than  he  should  think  necessary  or  proper, 
and  should  not  be  liable  for  any  losses  which  the 
estate  might  sustain  by  reason  of  the  acts  or 
defaults  of  the  debtor,  but  that  if  during  the 
continuance  of  the  time  during  which  the  instal- 
ments were  payable  the  trustee  should  be  of 
opinion  that  it  would  be  expedient  to  forthwith 
wind-up  the  estate  and  realise  and  divide  the 
same,  the  trustee  should  with  all  convenient  speed 
wind-up  and  realise  the  estate,  and  apply  the  net 
proceeds  thereof  as  if  they  had  been  moneys 
arising  from  the  exercise  of  the  trust  for  sale; 
and  in  consideration  of  the  premises  the  creditors 
thereby  released  the  debtor  from  the  debts  due 
to  them,  and  from  all  actions  and  demands  in 
respect  thereof. 

At  the  date  of  this  deed  the  debtor  was  indebted 
to  the  plaintiffs  in  the  sum  of  121. 128.,  in  respect 
of  an  entertainment  given  by  them,  but  the 
deed,  being  for  the  benefit  of  the  debtor's  trade 
creditors  who  did  not  include  the  plaintiffs,  did 
not  apply  to,  and  was  not  intended  to  apply  to, 


the  plaintiffs,  and  the  plaintiffs  were  not  inserted 
in  the  schedule  of  the  list  of  creditors,  as  the 
debtor  considered  that  two  other  persona,  who 
were  joined  with  him  in  inviting  the  entertain- 
ment, were  the  proper  persons  to  pay  for  it. 

The  deed  of  arrangement  was  registered  on  the- 
17th  May  1900  under  the  Deeds  of  Arrangement 
Act  1887,  s.  5,  and  an  affidavit  was  made  upon 
such  registration  as  required  by  sect.  6,  sub-sect.  lr 
of  that  Act,  but  this  affidavit  verifying  the  list 
of  creditors  did  not  contain  the  names  or  addresses 
of  the  plaintiffs. 

In  June  1901  the  plaintiffs  brought  an  action 
in  the  Mayor's  Court  for  their  debt  of  121. 12t ., 
and  recovered  judgment  for  the  amount.  This 
judgment  was  removed  to  the  High  Court  for 
the  purpose  of  execution. 

A  writ  of  fi.  fa,  was  subsequently  issued,  and 
the  sheriff  of  Berks  seized  the  defendant's  goods^ 
stock,  Ac.,  on  his  premises. 

The  claimant  on  the  8th  June  1901  gave  notice 
that  he  claimed  the  whole  of  the  goods  seized 
under  the  deed  of  arrangement.  The  sheriff 
interpleaded,  and  on  the  24th  June  an  order  was 
made  that  the  interpleader  proceedings  should  be 
transferred  to  the  Westminster  County  Court, 
and  that  the  issue  should  be  tried  in  that  court 
as  between  the  claimant  (the  trustee  under  the- 
deed)  and  the  plaintiffs,  the  execution  creditors. 

At  the  hearing  before  the  deputy  judge,  it 
was  contended  for  the  claimant  that  there  was 
nothing  on  the  face  of  the  deed  to  exclude  any 
particular  creditor  from  coming  in  and  assent- 
ing; that  although  the  plaintiffs'  names  were- 
admittedly  not  inserted  in  the  affidavit  required 
under  sect  6  of  the  Deeds  of  Arrangement  Act 
1887,  that  did  not  invalidate  the  deed,  and  that 
the  intention  of  the  deed  was  not  to  defeat  the- 
plaintiffs ;  that  the  deed  was  therefore  valid,  and 
the  title  of  the  claimant  under  it  good. 

For  the  execution  creditors  it  was  contended 
that  the  deed  was  not  for  the  benefit  of  all  the- 
creditors;  that,  as  the  plaintiffs'  names  were- 
omitted  from  the  affidavit  verifying  the  deed  the 
registration  was  not  a  proper  registration  under 
sect.  6,  sub-sect.  1,  of  the  Act,  ana  that,  thereforSr 
the  deed  itself  was  void  under  sect.  5. 

The  learned  deputy  judge,  in  giving  his  judg- 
ment, said  that  the  deed  of  arrangement  was  some- 
what suspicious  on  its  face,  and  that  certain  ouly 
of  the  creditors — namely,  executing  and  assenting 
creditors,  were  of  the  third  part,  and  none  were- 
scheduled,  and  yet  the  deed  recited  an  agreement 
between  the  debtor  and  such  non-existent  cre- 
ditor* for  a  composition.  He  found  as  a  fact 
that  there  was  no  collusion  between  Smith  and 
Palmer  to  defraud  or  delay  creditors  by  the  deed. 
He  thought  that  the  motives  of  the  debtor  were 
honest,  but  with  respect  to  Maskelyne  and  Cooke 
(the  plaintiffs),  he  thought  and  found  as  a  fact 
upon  the  evidence  that  the  debtor  deliberately 
intended  to  treat  them  as  not  on  the  same 
footing  as  the  rest  of  his  creditors,  and  to 
exclude  them  from  the  benefit  of  the  deed  of 
arrangement.  The  debtor  said  that  they  *ere- 
not  his  "business  creditors,"  and  he  therefore 
deliberately  did  not  give  their  names  as  those  of 
creditors  to  Palmer,  and  deliberately  omitted 
their  names  from  the  list  required  under  the  Deeds- 
of  Arrangement  Act  1887,  s.  6. 

The  judge  then  held  that  the  deed  was  fraudu- 
lent and  void  under  the  statute  of   Elizabeth; 
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and  tbat  it  was  also  rendered  void  under  sect.  5 
of  the  Deeds  of  Arrangement  Act  1877,  by  reason 
of  the  omission  from  the  affidavit  verifying  the 
list  of  creditors  required  under  sect.  6,  sub-sect  1, 
of  the  names  of  the  plaintiffs ;  and  he  gave  judg- 
ment for  the  execution  creditors  (the  plaintiffs) 
with  costs. 
The  claimant  appealed. 

The  Deeds  of  Arrangement  Act  1887  (50  &  51 
Vict  c.  57)  provides : 

Seot.  5.  From  and  after  the  commencement  of  this 
Act  a  deed  of  arrangement  to  whioh  this  Aot  applies 
■ball  be  void  unless  the  same  shall  have  been  registered 
under  this  Aot  within  seven  olear  days  after  the  first 
exeoation  thereof  by  the  debtor  or  any  oreditor,  or  if  it 
is  executed  in  any  plaoe  out  of  England  or  Ireland  re- 
spectively, then  within  seven  olear  days  after  the  time 
at  whioh  it  would,  in  the  ordinary  oourse  of  post,  arrive 
m  England  or  Ireland  respectively,  if  posted  within  one 
week  after  the  execution  thereof,  and  unless  the  same 
shall  bear  such  ordinary  and  ad  valorem  stamp  as  is 
wider  this  Aot  provided. 

Seot.  6.  The  registration  of  a  deed  of  arrangement 
under  this  Aot  shall  be  effected  in  the  following  manner : 
(1)  A  true  copy  of  the  deed,  and  of  every  schedule  or 
inventory  thereto  annexed,  or  therein  referred  to,  shall 
be  presented  to  and  filed  with  the  registrar  within  seven 
olear  days  after  the  execution  of  the  said  deed  (in  like 
manner  as  a  bill  of  sale  given  by  way  of  security  for 
the  payment  of  money  is  now  required  to  be  filed) 
together  with  an  affidavit  verifying  the  time  of  execution, 
and  containing  a  description  of  the  residence  and  occupa- 
tion of  the  debtor,  and  of  the  plaoe  or  places  where  his 
business  is  carried  on,  and  an  affidavit  by  the  debtor 
stating  the  total  estimated  amount  of  property  and  lia- 
bilities inoluded  under  the  deed,  the  total  amount  of  the 
composition  (if  any)  payable  thereunder,  and  the  names 
and  addresses  of  his  creditors. 

Herbert  Reed,  K.C.  (Pritchett  with  him)  for  the 
appellant — The  learned  judge  was  wrong  upon 
both  points.  The  mere  fact  that  the  plaintiffs  were 
excluded  from  the  deed  of  arrangement  does  not 
make  the  deed  void.  Upon  that  point  the  case  is 
really  concluded  by  the  case  of  Alton  v.  Harrison 
(21  L.  T.  Rep.  282;  L.  Rep.  4  Oh.  622).  That 
case  decides  that  the  mere  fact  that  the  whole  of 
the  debtor's  property  is  oonveved  for  the  benefit 
of  some  of  the  creditors  only  does  not  render  the 
deed  fraudulent  and  void  under  13  Eliz.  c.  5. 
Apart  from  the  Bankruptcy  Acts  there  is  nothing 
to  prevent  a  person  preferring  certain  creditors 
to  others,  so  long  as  there  is  bond  fides ;  and  if 
the  person  does  so  by  assigning  his  property  by 
deed,  that  does  not  make  the  deed  void.  In 
Alton  v.  Harrison  (ubi  sup.),  Giffard,  L.J.  says : 
"I  have  no  hesitation  in  saying  that  it  makes  no 
difference  in  regard  to  the  statute  of  Elizabeth 
whether  the  deed  deas  with  the  whole  or  only  a 
part  of  the  grantor's  property.  If  the  deed  is 
bond  fide — that  is,  if  it  is  not  a  mere  cloak  for 
retaining  a  benefit  to  the  grantor — it  is  a  good 
deed  under  the  statute  of  Elizabeth."  This  deed 
was  made  bond  fide  and  for  valuable  considera- 
tion, and  it  therefore  was  not  void  under  13  Elis. 
c.  5.  Even  if  there  were  an  intention  to  defeat 
these  particular  creditors  (the  plaintiffs),  that 
would  not  of  itself  constitute  a  fraud,  or  render 
the  deed  void  under  the  statute  of  Elizabeth : 

Wood  v.  Divie,  5  L.  T.  Rep.  O.  S.  286 ;  7  Q.  fi. 
892. 

Secondly,  the  deed  was  not  void  under  sect.  5  of 
the  Deeds  of  Arrangement  Act  1887,  by  reason  of 


there  not  being  a  sufficient  registration  under 
sect.  6,  sub-sect.  1.  There  was  a  sufficient  affidavit 
to  satisfy  that  section.  A  complete  list  of  the 
creditors  in  the  affidavit  to  be  made  under  sect.  6, 
sab- sect.  I,  is  not  necessary  to  the  validity  of  the 
deed.  Few  deeds  would  be  valid  if  that  were 
necessary.  The  information  to  be  given  by  the 
registration  need  not  include  information  as  to 
all  the  creditors : 

Re  Batten;  Ex  parte  Milne,  22  Q.  B.  Div.  685 
per  Fry,  L  J.,  at  p.  699. 

Macaakie,  K.C.  (Thorn  Drury  with  him)  for  the 
execution  creditors. — The  deed  is  void  under  the 
statute  of  Elizabeth,  though  not  on  the  ground 
taken  by  the  judge.    The  mere  fact  of  the  exclu- 
sion of  the  plaintiffs  would  not  necessarily  render 
the   deed  void;  but  it  is  void  because  of   the 
benefits  whioh  it  reserves  to  the  debtor  himself 
and  by  means  of  whioh  it  tends  to  defeat  and  delay 
the  creditors.    The  deed  gives  no  information 
how  long  it  would  take  to  pay  off  the  debts,  and 
the  effect  of  it  is  that  so  long  as  the  debtor  pays 
the  instalments  of  101.  a  month,  he  is  to  have 
possession  of  the  estate,  and  he  may  sell  or  dispose 
of  it  as  he  likes  for  the  benefit  of  his  business, 
and  the  property  is  taken  out  of  the  hands  of  the 
creditors  whether  they  assent  or  do  not  assent, 
and  the   whole   creditors   are   thereby  delayed. 
Though  the  deed  may  be  good,  although  it  ex- 
cludes a  certain  class  of  creditors,  yet  this  deed  is- 
bad  on  the  ground  that  it  reserves  a  benefit  to  the 
debtor  himself.    The  deed  is  more  mischievous 
than    that  which    was   held  void  in  Spencer  v. 
Slater  (39  L.  T.  Rep.  424 ;  4  Q.  B.  Div.  13),  where 
the  objection  to  the  deed  was  that  the  creditors 
had  to  indemnify  the  trustees.    Upon  that  point 
Spencer  v.  Slater  (ubi  sup.),  concludes  the  case  in 
favour  of  the  execution  creditors.    Secondly,  the 
deed  is  also  void  in  consequence  of  the  omission 
of  the   plaintiffs'  names  in   the  affidavit  made 
under  seot.  6,  sub-sect.  1  of  the  Aot.    It  is  clear 
that  at  the  date  of  the  deed  the  plaintiffs  were 
creditors,  tbat  it  was  known  to  the  debtor  that 
they  were  creditors,  and  that  they  were  inten- 
tionally omitted  from  the  affidavit.    Sect.  6  shows 
what  the   registration    means.    It  includes   an 
affidavit  setting  out  "  the  names  and  addressee  of 
his  creditors."    This  provision  goes  far  beyond 
the  requirement  under  the  Bankruptcy  Act  1869, 
under  which  (sects.  125, 126)  it  was  necessary  that 
the  debtor  should  set  out  a  list  of  his  creditors 
and  the  amounts  due  to  them,  and  it  has  been 
many  times  held  that  unless  that  were  done  the 
creditors  would  not  be  bound.    In  the  case  of  Re 
Batten ;  Ex  parte  Milne  (ubi  sup.),  Lord  Esher 
(22  Q.  B.  Div.  at  p.  694),  speaking  of  this  Act, 
says :  "  Then  the  Act  provides  for  another  affi- 
davit to  be  made  by  the  debtor  stating,  not  the 
number  of  creditors  who  have  assented  or  exe- 
cuted, but  the  total  estimated  amount  of  property 
and  liabilities   included  under  the  deed    .    .    . 
and   the    names    and    addresses,   not    of    the 
creditors,  parties  to  the  deed,  or  who  have  exe-  ■ 
outed  or  assented  thereto,  but '  of  his  creditors/ 
that  is,  of  all  his  creditors."    That  is  a  dictum 
only,    but   it    is   a   dictum   in   favour   of    the 
view  that  "  hiB  creditors  "  means  not  a  part  or  a 
class  of  his  creditors,  but  all  his  creditors.    To 
read  the  section  in  the  way  contended  for  by  the 
appellant  is  really  to  repeal  a  part  of  the  section. 
It  is  at  all  events  necessary  to  set  out  the  names 
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and  addresses  of  all  the  unsecured  creditors,  and 
the  omission  to  do  so  renders  the  deed  void : 

Chaplin  v.  Daly,  71  L.  T.  Rep.  569. 
The  plain  language  of  the  Act  requires  that  the 
names  and  addresses  of  the  plaintiffs  should  have 
been  set  out  in  the  affidavit,  and,  that  not  having 
been  done,  the  deed  is  void. 

Herbert  Reed,  K.C.  in  reply. — There  is  no  other 
case  which  proceeds  on  the  same  lines  as  Spencer 
v.  Slater  (ubi  eup.),  because,  although  it  may  be 
good  law,  it  went  on  the  particular  words  of  that 
particular  deed,  and  iB  not  an  authority  in  this 
case.  The  deed  there  was  a  very  peculiar  deed, 
and  was  really  intended  to  put  into  the  pockets  of 
the  debtor  what  ought  to  have  gone  to  th€  cre- 
ditors. [Channbll,  J.— Alton  v.  Harrison  (ubi 
sup.)  was  not  cited  in  that  case ;  it  was  cited  in 
the  next  oase  and  made  »  difference.]  The  prin- 
ciple is  that  if  a  deed  reserves  a  substantial 
benefit  to  the  debtor,  or  is  to  protect  the  debtor, 
then  it  is  void  under  the  statute  of  Elizabeth. 
That  is  to  be  determined  by  looking  at  the  deed 
itself ;  it  is  not  necessary  to  go  outside  the  deed 
to  decide  that  But  the  deed  is  perfectly  good 
if  made  to  protect  creditors  or  the  property  for 
the  purpose  of  paving  a  composition.  [Darling,  J. 
referred  to  Boldero  v.  London  and  Westminster 
Loan  and  Discount  Company  Limited  (42  L.  T. 
Rep.  56;  5  Ex.  Div.  47).]  That  case  and  Alton 
v.  Harrison  {ubi  sup.)  are  enough  to  show  that 
Spencer  v.  Slater  (ubi  sup.)  cannot  be  regarded  as 
of  general  application.  [He  was  stopped  on  the 
second  point.  J 

Lord  Alvbbstons,  C.  J.— This  case  is  not  with- 
out difficulty.    It  is  an  appeal  from  the  decision 
of  a  County  Court  judge,  who  gave  judgment  in 
favour  of  the  execution  creditors,  the  judge  having 
held  that  the  claimant,  the  trustee  under  this  deed 
of  arrangement,  was  not  entitled  to  say  that  the 
deed  was  valid  as  against  the  execution  creditors. 
I  think  in  the  first  instance  I  ought  to  deal  with 
the  two  grounds  on  which  the  learned  County 
Court  judge  decided  in  favour  of  the  execution 
creditors.     The  first  ground  upon  which    he  so 
decided  was  that  the  debtor,  in  executing  the 
deed,  had  not  in  his  mind  and  did  not  include 
or  intend  to  include  the  plaintiffs,  who  at  the  date 
of  the  deed  must  be  taken  to  have  been  creditors, 
although  not  trade  creditors.    The  learned  judge 
decided  against  the  claimant  on  the  ground  that 
the  fact  that  the  debtor  intended  to  exclude 
the  plaintiffs  from   the  operation  of  the  deed 
made  the  deed  void.    That  conclusion  seems  to 
me  not  to  be  right,  and  since  the  case  of  Alton  v. 
Harrison  (ubi  sup.)  it  cannot  be  supported.   There- 
fore, on  that  particular  ground,  the  reason  given 
by  the  learned:  judge  was  not  sufficient.    The  next 
ground  upon  which  be  decided  against  the  claimant 
was  that  the  deed  was  bad,  because  the  affidavit 
required  on  its  registration  by  sect.  6,  sub-sect.  1, 
of  the  Deeds  of  Arrangement  Act  1887  omitted 
the  names  and  addrettses  of  the  execution  creditors. 
It  has  been  argued  that  the  deed  is  therefore  void 
■  under  sect.  5.     I  cannot  agree  with  that  argu- 
ment.   It  seems  to  me  to  go  too  far.     I  think 
that  there  is  nothing  in  the  statute  which  states 
that  an  honest  omission — an  omission  which  is 
not  a  fraudulent  one — from  the  list  of  creditors 
makes  the  deed  void.     The   language   of   Lord 
Esher,  MR.    and    Fry,  L.J.  in  Be  Batten ;   Ex 
parte  Milne  (ubi  sup.)  Bhows  that  it  was  not  the 


intention  of  the  Legislature  that  the  names  of  the 
creditors  should  appear  in  the  register,  and  that 
some  limitation  must  be  put  on  the  words  "  his 
creditors  "  in  the  affidavit  required  under  sect.  6, 
and  that  those  words  do  not  necessarily  mean 
"  all  his  creditors."    Take,  for  instance,  the  ca*e 
put  during  the  argument.    If  two  partners  in  a 
firm,  wishing  to  make  a  composition  with  their 
creditors,  execute  a  deed  of  arrangement,  it  could 
not  be  said  that  the  deed  would  be  void  unless 
the  affidavit  contained  the   names,  not  only  of 
the  joint  but   of  the  separate  creditors  of  the 
partners.    Therefore  I  cannot    think   that   the 
mere  omission  of  a  creditor's  name  and  address 
in  the  affidavit  required  on  registration  renders 
the  registration  void.      I  think,  therefore,  that 
the  judgment  of  the  learned  judge  was  wrong, 
and  that  it  ought  to  be  reversed.    A  third  point 
was  raised  by  counsel  for  the  execution  creditors 
— namely,  that  the  deed  was  void  on  the  face  of 
it  as  tending  to  defeat  and  delay  creditors  within 
the  meaning  of  the  statute  of  Elizabeth.    That 
point  was  not  taken  or  argued  before  the  County 
Court  judge,  and  as  to  it  there  are  no  further 
facts  than  the  deed  itself    and  the  intentional 
omission  of  the  execution  creditors.    It  was  con- 
tended by  counsel  for  the  execution  creditors  that 
looking  at  the  deed  itself,  the  deed  was  void  under 
13  Eliz.  c.  5,  as  tending  to  defeat  and  delay 
creditors,  because  on  the  nice  of  it  it  reserved  a 
benefit  to  the  debtor  himself,  and  in  support  of 
that  contention  he  cited  the  case  of  Spencer  v. 
Slater  (ubi  sup.),  where  a  deed  which  was  precisely 
framed  for  the  purpose  of  defeating  any  execu- 
tion, was   held  by  the   court  to  be  void  under 
13    Eliz.  c.  5,  as   tending    to    defeat  or  delay 
creditor?.      I  think  it  iB  quite  clear  that  that 
case  of  Spencer  v.  Slater  (ubi  sup.)  cannot  be 
regarded  as  laying  down  anv  general  principle 
apart  from  the  particular   facts  of   that  case. 
That  it  cannot  be  so  regarded  is  clear  from  the 
oase  of  Boldero  v.  London  and  Westminster  Loan 
and    Discount    Company    Limited    (ubi    sup.). 
Another  reason  why  I  think  tbat  Spencer  v.  Slater 
(ubi  sup.)  was  not  intended  to  be  of  general  appli- 
cation, is  the  fact  that  Alton  v.  Harrison  (ubi  sup.) 
was  not  cited  in  that  case,  and  it  is  difficult,  to 
reconcile  it  with  AUon  v.  Harrison  (ubi  sup.),  and 
many  others,  if  it  decides  that  any  benefit  reserved 
to  the  debtor  makes  the  deed  void     I  think  that 
the  real  question  in  such  oases  is  that  stated  by 
Giffard,  L.J.   iu   AUon  v.  Harrison  (ubi    sup.), 
where  he  says :  "  If  the  deed  is  bond  fide— that  is, 
if  it  is  not  a  mere  cloak  for  retaining  a  benefit  to 
the  grantor — it  is  a  good  deed  under  the  statute 
of  Elizabeth."    Therefore  the  question  is,  is  the 
deed  bond  fide,  and  not  a  mere  cloak  for  obtaining 
a  benefit  for  the  debtor  Y    If  so,  it  is  a  good  deed, 
and  not  void  under  the   statute  of  Elizabeth. 
Many  composition  deeds  provide  for  the  carrying 
on  of  the  debtor's  business  and  reserve  some  ulti- 
mate benefit  to  the  debtor.    We  are  asked  to  say 
that  we  ought  to  hold  the  deed  bad  on  the  face  ox 
it  under  the  statute  of  Elizabeth.    I  am  not  pre- 
pared to  go  so  far  as  that.    Having  regard  to  tie 
oases  of  AUon  v.  Harrison  (ubi  sup.)  and  Boldero 
v.  London  and  Westminster  Loan  and  Discount 
Company  Limited  (ubi  sup.),  if  the  deed  were 
going  to  be  set  aside  on  that  ground  further 
hearing  would  be  necessary.    We  must  assume 
bona  fides,  and  we  ought  not  to  decide  the  point 
raised   by  counsel  for    the  execution  creditor* 
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without  further  evidence  in  the  matter.  I 
think  that  this  is  a  deed  which  is  not  void  on 
either  of  the  two  grounds  on  which  it  was  held  by 
the  County  Court  judge  to  be  void,  and  I  farther 
think  that  there  is  not  enough  evidence  before  us 
to  deal  with  it  on  the  ground  raised  by  counsel 
for  the  execution  creditors.  For  the  reasons  I 
have  stated  I  think  that  the  deed  ought  not  to  be 
held  void  on  aground  not  taken  before  the  County 
Court  judge,  but  upon  the  two  grounds  which  were 
taken  before  him  I  think  the  appeal  should  be 
allowed. 

Dab li kg,  J. —  I  am  of  the  same  opinion,  aod  I 
merely  wish  to  add  that  I  cannot  reconcile  the 
principle  of  Spencer  v.  Slater  (ubi  sup.)  with  that 
of  Alton  v.  Harrison  (ubi  tup.).  Spencer  v. 
Slater  (ubi  sup.)  has  already  been  distinguished  in 
Boldero  v.  London  and  Westminster  Loan  and 
Discount  Company  Limited  (ubi  sup.),  and  unless 
our  decision  be  reversed  it  must  take  its  place  in 
the  Apocrypha. 

Chaxnbll,  J.— I  agree.  I  venture  to  think 
that  the  explanation  of  Spencer  v.  Slater  (ubi  sup.) 
is  that  there  were  things  said  in  that  case  which 
would  not  have  been  said  if  Alton  v.  Harrison 
(ubi  sup.)  had  been  cited  to  the  court,  and  which 
perhaps  cannot  now  be  supported.  But  yet  there 
were  Urines  said  which  in  that  case  might  still  be 
supported  with  considerable  force.  However  that 
may  be,  I  prefer  to  put  my  judgment,  so  far  as 
that  point  is  concerned,  on  the  ground,  not  that 
Spencer  v.  Slater  (ubi  sup.)  is  wrong,  but  that 
there  is  not  enough  in  this  deed  itself  to  show  that 
the  deed  is  bad  under  the  statute  of  Elizabeth. 

Appeal  allowed.    Leave  to  appeal. 

Solicitors  for  the  appellant,  Wood  and  Sons. 
Solicitors  for  the  respondents,  Seal  and  Edgelow. 


Wednesday,  April  23,  1902. 

(Before  Lord  Alvebstoab,  G.J.,  Dae  lino  and 

Chankbll,  JJ.) 

Stokes  (app.)  v.  Mitcheson  (reap.),  (a) 

Coal  mine  —  Rules  —  Enforcement  by  agent  — 
Breach— Coal  Mines  Regulation  Act  1887  (50  & 
51  Viet.  c.  58),  a*.  49, 50 — Inspector  of  mines — Dis- 
missal of  information — Summary  Jurisdiction 
Act  1857  (20  &  21  Vict.  c.  43),  s.  2—"  Person 
aggrieved'9 — Summary  Jurisdiction  Act  1879 
(42  £  43  Vict  c.  49),  s.  33. 

if.,  cm  agent  of  a  coal  mine,  appointed  a  duly 
qualified  manager  and  under -manager.  Owing 
to  ihe  negligence  of  such  manager  and  under- 
manager,  a  breach  of  sect.  49,  r.  1  of  ihe  Coal 
Mines  Regulation  Act  1887  was  committed,  but 
suck  breach  was  an  occasional  irregularity  and 
not  one  which  had  been  continuous. 

The  justices  found  that  M.  had  taken  the  proper 
steps  to  enforce  the  rules  by  appointing  a  duly 
aualified  manager  and  under-manager,  who 
inew  the  rules  and  whose  duty  it  was  to  carry 
them  out,  and  that  the  breach  was  in  no  way 
caused  by  M.  omitting  to  enforce  the  rules 
They  therefore  dismissed  the  information  pre- 
f erred  against  him  under  sect.  49. 

Held,  that  they  were  right. 

An  information  having  been  dismissed,  the  justices 

(a)  Beported  by  W.  db  B.  Herbert,  Esq.,  Barrister-at-L»w. 


on  the  application  of  the  informant  stated  a  case 
which  purported  to  be  stated  under  the  Summary 
Jurisdiction  Act  1879  only. 

On  an  objection  taken  that  the  informant  was  not  a 
"  person  aggrieved  "  within  sect.  33  of  that  Act : 

Held,  that  it  could  not  be  assumed  that,  because 
the  Act  of  1879  was  only  referred  to,  the  case 
was  not  stated  under  both  that  Act  and  the 
Summary  Jurisdiction  Act  1857  ;  and,  further, 
that,  under  the  Act  of  1857,  a  person  who  was  a 
party  to  the  proceedings  could  apply  for  a  case 
to  be  stated. 

Gasb  btated  by  justices  for  the  county  of 
Warwick  under  the  Summary  Jurisdiction  Act 
1879. 

The  respondent  was  charged  on  the  information 
of  the  appellant,  one  of  His  Majesty's  inspectors, 
of  mines,  which  alleged  that  the  respondent  on 
the  1st  Nov.  1901,  at  the  parish  of  Baxterley,. 
being  the  agent  of  the  Baddesley  mines  there,  • 
the  same  being  a  mjne  within  the  meaning  of  the 
Goal  Mines  Regulation  Act  1887,  unlawfully  did 
fail  to  cause  an  adequate  amount  of  ventilation 
to  be  constantly  produced  in  the  mine  to  dilute, 
and  render  harmless  noxious  gases  to  such  an 
extent  that  the  working  places,  levels,  and  work* 
ings  of  the  mine  would  be  in  a  fit  state  for  working 
therein,  contrary  to  the  Coal  Mines  Regulation 
Act  1887. 

Information  for  a  similar  offence  had  also  been 
laid  against  the  manager,  who  held  a  first  class 
certificate,  and  against  the  under-manager,  who. 
held  a  second  class  certificate  of  the  mine,  and 
information  for  further  offences  under  the  Act 
had  also  been  laid  against  the  manager.  The 
three  defendants  were  separately  represented,  and 
all  the  charges  were  heard  together  with  the  con- 
sent of  all  the  parties. 

The  respondent  whs  admitted  to  be  the  agent 
of  the  Baddesley  mines  within  the  meaning  of 
the  Coal  Mines  Regulation  Act  1887. 

The  evidence  for  the  prosecution  consisted  only 
of  the  evidence  of  Mr.  Henry  Richardson  Hewitt, 
the  assistant  inspector  of  the  mines.  He  stated 
in  effect  that  he  had'visited  the  mine,  which  was 
a  dry  and  dusty  one,  and  more  liable  therefore  to 
explosions,  on  the  1st  Nov.  last,  and  then  found 
an  accumulation  of  gas  in  a  certain  heading, ' 
No.  29  and  no  sufficient  ventilation,  and  that  no 
entry  of  the  gas  was  made  in  the  report-book. 

He  also   proved    certain    admissions    by  the' 
manager  and  under-manager  which  collectively 
Bhowed  that  the  non- ventilation  had  been  going 
on   for   several  days  previously,  during  which 
period  the  heading  had  been  roughly  fenced  off, 
but  not  so  as  to  prevent  the  escape  of  gas.    Such ; 
admissions, however  (as  the  justioes  considered),' 
were  not  evidence  against  the  respondent,  and 
therefore  in  deciding  the  charge  against  him  they  ' 
had  regard  only  to  the  state  of  things  on  the 
1st  Nov.     But  with  that  limitation  the  justices 
considered  that  the  evidence  showed  that  there 
was    evidence    of   want  of   ventilation   on   the ' 
1st  Nov.  which  amounted  to  a  violation  of  the 
general  rules. 

The  non-  ventilation  of  the  heading  No.  29  was  : 
caused  by  the  temporary  diversion  of  the  air- 
pipes  at  the  entrance  thereto  into  an  adjacent 
heading  which  was  then  being  driven.  The  report 
books  stated  that  the  ventilation  was  satisfactory  ' 
and  that  tbere  was  no  gas. 
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and  addresses  of  all  the  unsecured  creditors,  and 
the  omission  to  do  so  renders  the  deed  void : 

Chaplin  v.  Daly,  71  L.  T.  Rep.  569. 
The  plain  language  of  the  Act  requires  that  the 
names  and  addresses  of  the  plaintiffs  should  have 
been  set  out  in  the  affidavit,  and,  that  not  having 
been  done,  the  deed  is  void. 

Herbert  Reed,  K.C.  in  reply. — There  is  no  other 
case  which  proceeds  on  the  same  lines  as  Spencer 
v.  Slater  (ubi  sup.),  because,  although  it  may  be 
good  law,  it  went  on  the  particular  words  of  that 
particular  deed,  and  is  not  an  authority  in  this 
case.  The  deed  there  was  a  very  peculiar  deed, 
and  was  really  intended  to  put  into  the  pockets  of 
the  debtor  what  ought  to  have  gone  to  the  cre- 
ditors. [Channbll,  J.— Alton  v.  Harrison  (ubi 
sup.)  was  not  cited  in  that  case ;  it  was  cited  in 
the  next  case  and  made  »  difference.]  The  prin- 
ciple is  that  if  a  deed  reserves  a  substantial 
benefit  to  the  debtor,  or  is  to  protect  the  debtor, 
then  it  is  void  under  the  statute  of  Elizabeth. 
That  is  to  be  determined  by  looking  at  the  deed 
itself ;  it  is  not  necessary  to  go  outside  the  deed 
to  decide  that  But  the  deed  is  perfectly  good 
if  made  to  protect  creditors  or  the  property  for 
the  purpose  of  paving  a  composition.  [Darling,  J. 
referred  to  Boldero  v.  London  and  Westminster 
Loan  and  Discount  Company  Limited  (42  L.  T. 
Ben.  56;  5  Ex.  Div.  47).  j  That  case  and  Alton 
v.  Harrison  {ubi  sup.)  are  enough  to  show  that 
Spencer  v.  Slater  (ubi  sup.)  cannot  be  regarded  as 
of  general  application.  [He  was  stopped  on  the 
seoond  point] 

Lord  Alverstoxb,  C.J. —This  case  is  not  with- 
out difficulty.    It  is  an  appeal  from  the  decision 
of  a  County  Court  judge,  who  gave  -judgment  in 
favour  of  the  execution  creditors,  the  judge  having 
held  that  the  claimant,  the  trustee  under  this  deed 
of  arrangement,  was  not  entitled  to  say  that  the 
deed  was  valid  as  against  the  execution  creditors. 
I  think  in  the  first  instance  I  ought  to  deal  with 
the  two  grounds  on  which  the  learned  County 
Court  judge  decided  in  favour  of  the  execution 
creditors.     The  first  ground  upon  which    he  so 
decided  was  that  the  debtor,  in  executing  the 
deed,  had  not  in  his  mind  and  did  not  include 
or  intend  to  include  the  plaintiffs,  who  at  the  date 
of  the  deed  must  be  taken  to  have  been  creditors, 
although  not  trade  creditors.    The  learned  judge 
decided  against  the  claimant  on  the  ground  that 
the  fact  that  the  debtor  intended  to  exclude 
the  plaintiffs  from  the  operation  of  the  deed 
made  the  deed  void.    That  conclusion  seems  to 
me  not  to  be  right,  and  since  tbe  case  of  Alton  v. 
Harrison  (ubi  sup.)  it  cannot  be  supported.  There- 
fore, on  that  particular  ground,  the  reason  given 
by  the  learned  judge  was  not  sufficient.    The  next 
ground  upon  which  be  decided  against  the  claimant 
was  that  the  deed  was  bad,  because  the  affidavit 
required  on  its  registration  by  sect.  6,  sub-sect.  1, 
of  the  Deeds  of  Arrangement  Act  1887  omitted 
the  names  and  addreMses  of  the  execution  creditors. 
It  has  been  argued  that  the  deed  is  therefore  void 
•  under  sect.  5.     I  cannot  agree  with  that  argu- 
ment.   It  seems  to  me  to  go  too  far.     I  think 
that  there  is  nothing  in  the  statute  which  states 
that  an  honest  omission— an  omission  which  is 
not  a  fraudulent  one — from  the  list  of  creditors 
makes  the  deed  void.     The   language  of  Lord 
Esher,  MR.   and   Fry,  L.J.  in  Re  Batten;   Ex 
parte  Milne  (ubi  sup.)  shows  that  it  was  not  the 


intention  of  the  Legislature  that  the  names  of  the 
creditors  should  appear  in  the  register,  and  that 
some  limitation  must  be  put  on  the  words  "  his 
creditors  "  in  the  affidavit  required  under  sect  6, 
and  that  those  words  do  not  necessarily  mean 
"  all  his  creditors."    Take,  for  instance,  the  ca* 
nut  during  the  argument    If  two  partners  in  a 
firm,  wishing  to  make  a  composition  with  their 
creditors,  execute  a  deed  of  arrangement  it  could 
not  be  said  that  the  deed  would  be  void  unless 
the  affidavit  contained  the   names,  not  only  of 
the  joint  but   of  the  separate  creditors  of  the 
partners.    Therefore   I  cannot    think   that   the 
mere  omission  of  a  creditor's  name  and  address 
in  the  affidavit  required  on  registration  renders 
the  registration  void.     I  think,  therefore,  that 
the  judgment  of  the  learned  judge  was  wrong, 
and  that  it  ought  to  be  reversed.    A  third  point 
was  raised  by  counsel  for  the  execution  creditors 
— namely,  that  the  deed  was  void  on  the  face  of 
it  as  tending  to  defeat  and  delay  creditors  within 
the  meaning  of  the  statute  of  Elizabeth.    Toat 
point  was  not  taken  or  argued  before  the  County 
Court  judge,  and  as  to  it  there  are  no  further 
facts  than  the  deed  itself    and   the  intentional 
omission  of  the  execution  creditors.    It  was  con- 
tended by  counsel  for  the  execution  creditors  that 
looking  at  the  deed  itself,  the  deed  was  void  under 
13  Eliz.  c.  5,  as  tending  to  defeat  and  delay 
creditors,  because  on  the  nice  of  it  it  reserved  a 
benefit  to  the  debtor  himself,  and  in  support  of 
that  contention  he  cited  the  case  of  Spencer  v. 
8later  (ubi  sup.),  where  a  deed  which  was  precisely 
framed  for  the  purpose  of  defeating  any  execu- 
tion, was   held   by  the   court  to  be  void  under 
13    Eliz.  c.  5,  as   tending    to   defeat  or  delay 
creditor?.      I  think  it  is  quite  clear  that  that 
case  of  Spencer  v.  Slater  (ubi  sup.)  cannot  be 
regarded  as  laying  down  any  general  principle 
apart  from  the  particular    mete  of    that  case. 
That  it  cannot  be  so  regarded  is  clear  from  the 
case  of  Boldero  v.  London  and  Westminster  loan 
and    Discount    Company    Limited    (ubi    sup.). 
Another  reason  why  I  think  that  Spencer  v.  Slater 
(ubi  sup.)  was  not  intended  to  be  of  general  appli- 
cation, is  the  fact  that  Alton  v.  Harrison  (ubi  sup.) 
was  not  cited  in  that  case,  and  it  is  difficult,  to 
reconcile  it  with  Alton  v.  Harrison  (ubi  sup.),  and 
many  others,  if  it  decides  that  any  benefit  reserved 
to  the  debtor  makes  the  deed  void     I  think  that 
the  real  question  in  such  oases  is  that  stated  by 
GiffsrJ,   L.J.   iu   Alton  v.  Harrison  (ubi    sup), 
where  he  says :  "  If  the  deed  is  bond  Jwk— that  is, 
if  it  is  not  a  mere  cloak  for  retaining  a  benefit  to 
the  grantor — it  is  a  good  deed  under  the  statute 
of  Elizabeth."    Therefore  the  question  is,  is  the 
deed  bond  fide,  and  not  a  mere  cloak  for  obtaining 
a  benefit  for  the  debtor  P    If  so,  it  is  a  good  deed, 
and  not  void  under  the    statute  of  Elizabeth. 
Many  composition  deeds  provide  for  the  carrying 
on  of  the  debtor's  business  and  reserve  some  ulti- 
mate benefit  to  the  debtor.    We  are  asked  to  say 
that  we  ought  to  hold  the  deed  bad  on  the  face  of 
it  under  the  statute  of  Elizabeth.    I  am  not  pre- 
pared to  go  so  far  as  that    Having  regard  to  the 
oases  of  Alton  v.  Harrison  (ubi  sup.)  and  Boldero 
v.  London  and  Westminster  Loan  and  Discount 
Company  Limited  (ubi  sup.),  if  the  deed  were 
going  to  be  set  aside  on  that  ground  further 
hearing  would  be  necessary.    We  must  assume 
bona  fides,  and  we  ought  not  to  decide  the  point 
raised    by  counsel  for    the  execution  oreoitoM 
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without  further  evidence  ia  the  matter.  I 
think  that  this  is  a  deed  which  is  not  void  on 
either  of  the  two  grounds  on  which  it  was  held  by 
the  County  Court  judge  to  be  void,  and  I  further 
think  that  there  is  not  enough  evidence  before  us 
to  deal  with  it  on  the  ground  raised  by  counsel 
for  the  execution  creditors.  For  the  reasons  I 
have  stated  I  think  that  the  deed  ought  not  to  be 
held  void  on  aground  not  taken  before  the  County 
Court  judge,  but  upon  the  two  grounds  which  were 
taken  before  him  I  think  the  appeal  should  be 
allowed. 

Dabling,  J. —  I  am  of  the  same  opinion,  and  I 
merely  wish  to  add  that  I  cannot  reconcile  the 
principle  of  Spencer  v.  Slater  (ubi  sup.)  with  that 
of  Alton  v.  Harrison  (ubi  sup.).  Spencer  v. 
Slater  (ubi  sup.)  has  already  been  distinguished  in 
Boldero  v.  London  and  Westminster  Loan  and 
Discount  Company  Limited  (ubi  sup.),  and  unless 
our  decision  be  reversed  it  must  take  its  place  in 
the  Apocrypha. 

Chaxnbll,  J. — I  agree.  I  venture  to  think 
that  the  explanation  of  Spencer  v.  Slater  (ubi  sup.) 
is  that  there  were  things  said  in  that  case  which 
would  not  have  been  said  if  Alton  v.  Harrison 
(ubi  sup.)  had  been  cited  to  the  court,  and  which 
perhaps  cannot  now  be  supported.  But  yet  there 
were  things  said  which  in  that  case  might  still  be 
supported  with  considerable  force.  However  that 
may  be,  I  prefer  to  put  my  -judgment,  so  far  as 
that  point  is  concerned,  on  the  ground,  not  that 
Spencer  v.  Slater  (ubi  sup.)  is  wrong,  but  that 
there  is  not  enough  in  this  deed  itself  to  show  that 
the  deed  is  bad  under  the  statute  of  Elizabeth. 

Appeal  allowed.    Leave  to  appeal. 

Solicitors  for  the  appellant,  Wood  and  Sons. 
Solicitors  for  the  respondents,  Seal  and  Edgelow. 


Wednesday,  April  23,  1902. 

(Before  Lord  Alvbbstojvb,  C.J.,  Dae  ling  and 

Channbll,  J  J.) 

Stokbs  (app.)  v.  Mitchbson  (resp.).  (a) 

Coal  mine  —  Rules  —  Enforcement  by  agent  — 
Breach— Coal  Mines  Regulation  Act  1887  (50  & 
51  Vict.  c.  58),  ss.  49, 50 — Inspector  of  mines — Dis- 
missal of  information — Summary  Jurisdiction 
Act  1857  (20  &  21  Vict  c.  43),  s.  2—"  Person 
aggrieved99 — Summary  Jurisdiction  Act  1879 
(42*  43  Vict.  c.  49),  s.  33. 

M.t  an  agent  of  a  coal  mine,  appointed  a  duly 
qualified  manager  and  under -manager.  Owing 
to  the  negligence  of  such  manager  and  under' 
manager,  a  breach  of  sect.  49,  r.  1  of  the  Coal 
Mines  Regulation  Act  1887  was  committed,  but 
such  breach  was  an  occasional  irregularity  and 
not  one  which  had  been  continuous. 

The  justices  found  that  M.  had  taken  the  proper 
steps  to  enforce  the  rules  by  appointing  a  duly 
qualified  manager  and  under -manager,  who 
knew  the  rules  and  whose  duty  it  was  to  carry 
them  out,  and  that  the  breach  was  in  no  way 
caused  by  M.  omitting  to  enforce  the  rules 
They  therefore  dismissed  the  information  pre- 
ferred against  him  under  sect.  49. 

Held,  that  they  were  right. 

An  information  having  been  dismissed,  the  justices 

(a)  Reported  by  W.  db  6.  Herbert,  Esq.,  Barrister-at-L»w. 


on  the  application  of  the  informant  stated  a  case 
which  purported  to  be  stated  under  the  Summary 
Jurisdiction  Act  1879  only. 

On  an  objection  taken  that  the  informant  was  not  a, 
"  person  aggrieved  "  within  sect.  33  of  that  Act : 

Held,  that  it  could  not  be  assumed  that,  because 
the  Act  of  1879  was  only  referred  to,  the  case 
was  not  stated  under  both  that  Act  and  the 
Summary  Jurisdiction  Act  1857  ;  and,  further, 
that  under  the  Act  of  1857,  a  person  who  was  a 
party  to  the  proceedings  coula  apply  for  a  case 
to  be  stated. 

Case  stated  by  justices  for  the  county  of 
Warwick  under  the  Summary  Jurisdiction  Act 
1879. 

The  respondent  was  charged  on  the  information 
of  the  appellant,  one  of  His  Majesty's  inspectors, 
of  mines,  which  alleged  that  the  respondent  on 
the  1st  Nov.  1901,  at  the  parish  of  Baxterley,. 
being  the  agent  of  the  Baddesley  mines  there,  • 
the  same  being  a  mjne  within  the  meaning  of  the 
Coal  Mines  Regulation  Act  1887,  unlawfully  did 
fail  to  cause  an  adequate  amount  of  ventilation 
to  be  constantly  produced  in  the  mine  to  dilute; 
and  render  harmless  noxious  gases  to  such  an 
extent  that  the  working  places,  levels,  and  work- 
ings  of  the  mine  would  be  in  a  fit  state  for  working 
therein,  contrary  to  the  Coal  Mines  Regulation 
Act  1887. 

Information  for  a  similar  offence  had  also  been 
laid  against  the  manager,  who  held  a  first  class 
certificate,  and  against  the  under- manager,  who. 
held  a  second  class  certificate  of  the  mine,  and 
information  for  further  offences  under  the  Act 
had  also  been  laid  against  the  manager.  The 
three  defendants  were  separately  represented,  and 
all  the  charges  were  heard  together  with  the  con- 
sent of  all  the  parties. 

The  respondent  whs  admitted  to  be  the  agent 
of  the  Baddesley  mines  within  the  meaning  of 
the  Coal  Mines  Regulation  Act  1887. 

The  evidence  for  the  prosecution  consisted  only 
of  the  evidence  of  Mr.  Henry  Richardson  Hewitt, 
the  assistant  inspector  of  the  mines.  He  stated 
in  effect  that  he  had- visited  the  mine,  which  was 
a  dry  and  dusty  one,  and  more  liable  therefore  to 
explosions,  on  the  1st  Nov.  last,  and  then  found 
an  accumulation  of  gas  in  a  certain  heading, ' 
No.  29  and  no  sufficient  ventilation,  and  that  no 
entry  of  the  gas  was  made  in  the  report-book. 

He  also   proved    certain    admissions    by  the' 
manager  ana  under-manager  which  collectively 
showed  that  the  non- ventilation  had  been  going 
on   for   several  days  previously,  during  which 
period  the  heading  had  been  roughly  fenced  off, 
but  not  so  as  to  prevent  the  escape  of  gas.    Such ; 
admissions,  however  (as  the  justices  considered)/ 
were  not  evidence  against  the  respondent,  and 
therefore  in  deciding  the  charge  against  him  they \ 
had  regard  only  to  the  state  of  things  on  the' 
1st  Nov.     But  with  that  limitation  the  justices 
considered  that  the  evidence  showed  that  there 
was   evidence    of   want  of   ventilation   on    the ' 
1st  Nov.  which  amounted  to  a  violation  of  the 
general  rules. 

The  non- ventilation  of  the  heading  No.  29  was  : 
caused  by  the  temporary  diversion  of  the  air- 
pipes  at  the  entrance  thereto  int<>  an  adjacent 
heading  which  was  then  being  driven.  The  report 
books  stated  that  the  ventilation  was  satisfactory  ' 
and  that  there  was  no  gas. 
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The  under-manager  in  evidence  stated  that  he 
first  discovered  gas  on  the  19th  Oct ,  and  that  on 
that  day  he  fenced  the  heading;  off,  an  herein- 
before  mentioned,  and  reported  the  presence  of 
gas  to  the  manager  either  on  the  25th  or  28th  Oct. 

The  respondent  was  personally  present  at  the 
hearing,  but  his  advocate  called  no  witnesses. 
There  was  no  evidence  as  to  any  visits  to  the 
mine  by  the  respondent. 

The  justices  convicted  the  manager  and  the 
under- manager  on  all  the  charges  against  them. 

It  was  contended  for  the  appellant  that  if  the 
justices  came  to  the  conclusion  that  a  contraven- 
tion of,  or  non-oomplianoe  with  the  rales  existed, 
they  were  bound  to  convict  the  respondent  unless 
he  proved  that  he  had  taken  all  reasonable  means 
by  publishing,  and  to  the  best  of  his  power 
enforcing,  the  general  rules  to  prevent  such  con- 
travention or  non-compliance  as  mentioned  in 
sect  50  of  the  Act,  and  that  no  evidence  to  that 
effect  had  been  given  by  or  on  behalf  of  the 
respondent. 

It  was  contended  for  the  respondent  that  all 
the  requirements  as  to  the  publication  of  the 
rules  had  been  complied  with,  and  that  there 
was  a  certificated  manager  and  a  certificated 
under-manager  both  experienced  and  acquainted 
with  the  rules,  and  that  the  non-ventilation  of 
heading  No.  29  was  due  to  the  temporary  diver- 
sion bv  the  under-manager  of  the  otherwise 
adequate  means  of  ventilation  of  such  heading. 

In  deciding  the  case  the  following  considera- 
tions were  present  to  the  minds  of  the  justices  : 
(a)  The  manager  was  the  person  primarily  respon- 
sible for  the  conduct  of  the  mines ;  (6)  no  evidence 
was  given  of  personal  negligence  by  the  respon- 
dent. The  evidence  showed  that  the  violation  of 
the  rules  took  place  by  the  personal  negligence 
of  the  manager  and  the  under-manager,  who  had 
also  failed  to  enter  the  cause  of  the  violation  in 
the  report-book,  but,  on  the  contrary,  had  stated 
in  the  report  that  the  mine  was  free  from  gas; 
<e)  no  evidence  was  given  of  the  publication  of 
the  rules,  nor  was  such  publication  admitted,  but 
.  they  considered  that  the  respondent  had  taken 
the  proper  steps  to  enforce  the  rules  by  appointing 
a  duly  qualified  manager  and  under-manager  who 
knew  the  rules  and  whose  duty  it  was  to  carry 
out  the  rules  without  further  interference  from 
him.  The  violation  of  the  rules  therefore  was  in 
no  way  caused  by  the  respondent  omitting  to 
enforce  the  rules;  (d)  in  the  present  case  as 
against  the  respondent  only  an  occasional  irregu- 
larity was  proved  and  not  one  which  had  been 
continuous. 

They  therefore  considered  that  the  charge  was 
not  proved  against  the  respondent,  and  they  dis- 
missed it. 

The  question  of  law  for  the  opinion  of  the 
court  therefore  was  whether,  having  regard  to 
sect.  50  of  the  Coal  Mines  Regulation  Act  1887, 
the  justices  were  or  were  not  justified  upon  the 
evidence  before  them  in  dismissing  the  charge 
against  the  respondent. 

B.  C.  Brough  for  the  respondent. — This  case  is 
stated  under  the  Summary  Jurisdiction  Act  1879, 
and  I  take  the  preliminary  objection  that  the 
appellant  here  whose  information  was  heard  and 
determined  and  dismissed  is  not  a  "person 
aggrieved"  within  the  meaning  of  sect.  33  of 
that  Act.     The  point  was  taken  in  Stokes  v. 


Checkland  (68  L.   T.  Rep.  457),   but  was  not 
decided.    He  also  referred  to 


Beg.  v.  Justices  < 
Q.  B.  357. 


London,  68  L.  T.  Bep.  248;  2$ 


H.  Sutton  for  the  appellant — The  question 
does  not  rest  merely  on  sect.  33  of  the  Act  of 
1879.  One  must  go  back  to  the  original  statute 
under  which  cases  are  stated — viz.,  20  &  21  Yiot 
c.  43.  The  word  M  aggrieved M  must  ioclude  a 
party  to  the  proceedings.  [Chaknbll,  J.— You 
commonly  find  in  these  ca»es  a  statement  that 
they  stated  under  both  Acts.]  It  ought  so  to  be 
stated.  I  submit  that  the  term  "  aggrieved  "  is  put 
in  as  a  general  term,  certainly  to  include  those 
who  had  originally  by  the  principal  Act  a  right 
of  appeal,  and  also  possibly  to  cover  cases  where 
this  court  might  hear  a  person  if  he  showed  he 
was  aggrieved  in  some  way,  or  was  affected  by 
the  order.  Instead  of  cutting  down  the  former 
Act  it  really  enlarges  the  right  of  appeal  The 
case  of  Beg.  v.  Justices  of  London  (tup.)  was  not 
a  case  under  these  Acts  at  all ;  that  was  a  case 
of  an  appeal  to  quarter  sessions.  As  to  the 
merits  of  the  case,  the  respondent  here  was  the 
agent  of  the  mine,  and  by  sect.  75  of  the  Goal 
Min9s  Regulation  Act  1887  "  agent "  means  any 
person  appointed  as  the  representative  of  the 
owner  in  respect  of  any  mine  or  any  part  thereof, 
and  as  such  superior  to  a  manager  appointed 
under  the  Act  The  justices  here  refused  to 
convict  because  they  thought  the  respondent  had 
brought  himself  within  sect.  50  of  that  Act,  which 

Srovides  that  every  person  who  contravenes  or 
oes  not  comply  with  any  of  the  general  rules  of 
this  Act  shall  be  guilty  of  an  offence  against  this 
Act,  and  in  the  event  of  any  contravention  or 
non-compliance  with  any  of  the  general  rales  in 
the  case  of  any  mine  to  which  this  Act  applies  by 
any  person  whatsoever,  the  owner,  agent,  and 
manager  shall  be  guilty  of  an  offence  against  this 
Act,  unless  he  proves  that  he  had  taken  all 
reasonable  means  by  publishing,  and  to  the  best 
of  hi*  power  enforcing,  the  rules  as  regula- 
tions for  the  working  of  the  mine  to  prevent 
such  contravention  or  non-oomplianoe.  My  con- 
tention is  that  upon  the  facts  found  there  was  no 
evidence  whatever  that  the  agent  had  done  any- 
thing under  the  section.  [Lord  Alvkbstohi, 
O.J  — Do  you  say  the  appointing  of  a  duly 
qualified  manager  by  the  agent  is  not  sufficient 
under  sect  50  F]  Certainly,  for  there  is  a 
separate  penalty  if  he  does  not  do  that  Simply 
appointing  a  manager  will  not  do.  [I*0™ 
Alybbstonb,  0  J.  referred  to  Baker  v.  Carter 
(3  Ex.  Div.  132).]  In  Wynne  v.  Forrester 
(40  L.  T.  Bep.  524;  5  0.  P.  Div.  361)  it  was 
decided  that  the  agent  of  a  mine,  subject  to 
the  Coal  Mines  Regulation  Act  1872,  may  he 
convicted  for  the  breach  of  the  regulations  pie- 
scribed  bv  sects.  51  and  52  of  that  Act,  although 
the  mine  is  under  the  control  of  a  duly  certified 
manager.  [Lord  Alverstone,  C.J.— It  says 
"  may  "  be  convicted,  but  that  does  not  show  that 
he  "must"  Baker  v.  Carter  (tup.)  decided  that 
if  the  owner  had  appointed  a  properly  qualified 
certified  manager  he  was  not  bound  personally  to 
interfere,  and  that  the  justices  might  find  that 
the  respondent  had  taken  all  reasonable  means  of 
publishing  and  to  the  best  of  his  power  enforcing 
the  rules.  Why  does  that  not  apply  to  an  agent  ?] 
The  agent,  as  defined  by  sect  75,  supervises  the 
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manager,  and  is  in  a  different  position  to  the 
owner.  In  Wynne  v.  Forrester  (tup.)  Lord  Cole- 
ridge said :  "  la  my  opinion  it  is  plain  from  both  the 
^lst  and  the  52nd  sections  that  it  was  intended 
to  compel  strict  and  constant  attention  by  the 
heads  of  these  establishments  by  making  them, 
agent  as  well  as  manager,  personally  liable  unless 
they  can  show  that  they  have  done  their 
best  to  enforce  the  performance  of  the  regula- 
tions by  their  subordinates.  If  they  show  this 
they  will  be  exempt  from  liability,  but  primd 
facte  they  are  to  be  held  responsible."  I  submit 
nere  that  there  was  a  primd  facie  case  for  the 
prosecution,  and  there  was  no  evidence  to  rebut 
the  primd  facie  liability  of  the  respondent. 

Brough  was  not  called  upon  to  argue  upon  the 
merits. 

Lord  Alvebstonb,  C.J.— I  think  it  is  as  well 
that  we  should  say  just  one  word  upon  this  pre- 
liminary objection.  The  Summary  Jurisdiction 
Act  1857,  by  sect.  2  gave  power  to  state  a  special 
•case ;  and  expressly  provided  that  either  party  to 
the  proceedings  before  the  justices  might,  if 
dissatisfied  with  the  determination  a*  being 
•erroneous  in  point  of  law,  apply  in  writing  within 
three  days.  It  is  not  disputed  that  in  those  cir- 
cumstances the  person  who-  has  laid  the  informa- 
tion is  a  party  to  the  proceedings  and  can  apply 
for  a  case.  Then  came  sect.  33  of  the  Summary 
Jurisdiction  Act  1879,  which  purported  to  amend 
the  procedure,  which  gave  the  power  to  a  person 
-aggrieved  to  apply  to  the  court  to  state  a  special 
4ase,  and  if  the  court  decline,  he  may  apply  to 
the  High  Court  of  Justice  for  an  order  requiring 
a.  case  to  be  stated.    Sub-sect.  2  of  that  section  is  : 

The  application  shall  be  made  and  the  ease  stated 
within  soon  tune  and  in  snoh  manner  as  may  be  from 
time  to  time  directed  by  roles  under  this  Act,  and  the 
*ase  shall  be  heard  and  determined  in  a  manner  pre- 
scribed by  rales  of  court,  and  in  pursuance  of  the 
Supreme  Court  of  Judicature  Act  1875  and  the  Acts 
■amending  the  same,  and  subject  as  aforesaid  the  Sum- 
mary Jurisdiction  Act  1857  shall,  so  far  as  it  is  appli- 
cable, apply  to  any  special  case  stated  under  this  section 
.as  if  it  were  stated  under  that  Act.  Provided  that 
nothing  in  this  section  shall  prejudioe  the  statement  of 
■any  special  case  under  that  Act. 

I  do  not  think  there  was  any  intention  by  sect.  33  to 
cut  down  the  right  of  the  party  to  the  proceedings 
to  apply  to  a  case.  Mr.  broach  suggested  to  as 
that  Because  at  the  heading  of  this  case  there  was 
no  assertion  or  statement  that  the  case  was  stated 
under  both  Acts,  therefore  it  must  be  taken  to 
be  stated  only  under  the  Act  of  1879,  and  that  a 
"  person  aggrieved  "  would  not  include  an  unsuc- 
cessful prosecutor,  and  he  referred  to  the  case  of 
Reg.  v.  Justices  of  London  (sup.)  before  Lord 
Coleridge.  That  case  did  not  arise  under  these 
two  Acts  at  all;  it  arose  under  the  Highway 
Act,  which  gave  a  right  of  appeal  to  quarter 
sessions.  I  think  it  is  probable  that  some 
question  may  arise  as  to  who  has  a  right  to 
-come  and  ask  for  a  case  under  sect  33,  or  ask 
the  court  to  order  a  case  to  be  stated,  but  I 
am  clearly  of  opinion  that  a  person  who  was  a 
party  to  the  decision  of  the  magistrates  is  within 
the  first  Act  and  within  these  two  Acts  together, 
and  I  do  not  think  that  this  case  could  have 
been  stated  except  under  the  two  Acts.  It  cannot 
be  taken  that  because  only  one  Act  is  referred  to 
that  the  case  was  not  stated  under  both  Acts.  I 
Mao.  Cab.— Vol.  XX. 


therefore  think  the  preliminary  objection  ought 
not  to  prevail.    The  point  was  raised  in  Stokes  v. 
Checktand,  and  it  has  not  been  raised  since.    It 
seems  to  me  that  one  cannot  assume  that  because 
the  heading  of  the  case  stated  only  refers  to 
one   Act    of   Parliament   therefore    you    must 
assume  that  the  case  was  not  stated  under  both. 
I  think  the  inspector  had  a  right  to  raise  this 
point  under  sect.  2  of  the  Aot  of  1857,  and  that 
we  are  entitled  to  entertain  the  appeal.    Now, 
upon  the  merits.    The  magistrates  have  found 
"  that  the  respondent  had  taken  the  proper  steps 
to  enforce  the  rules  by  appointing  a  duly  qualified 
manager  and  under-manager  who  knew  the  rules, 
and  whose  duty  it  was  to  carry  out  the  rules 
without    further  interference   from  him.      The 
violation  of  the  rules,  therefore,  was  in  no  way 
caused  by  the  respondent  omitting  to  enforce 
the  rules."    They  further  find  that  "the  non- 
ventilation  of  the  heading  No.  29  was  caused  by 
the  temporary  diversion  of  the  air  pipes  at  the 
entrance  thereto  into  an  adjacent  heading  which 
was  then  being  driven ; "  and,  lastly,  they  find 
that  only  an  occasional  irregularity  was  proved, 
and  not  one  which  had  been  continuous.    Under 
those  circumstances  it  is  contended  by  Mr.  Sutton 
that  under  sect.  50  of  the  Coal  Mines  Regulation 
Aot  1887  the  respondent  who  was  acquitted,  being 
the  agent,  has  not  discharged  the  onus  which 
is  thrown  upon  him.    I  think  it  is  very  material 
to  observe  that   all  three  men  were  prosecuted, 
and  that  the  manager  and  the  sub- manager  were 
convicted.    The  agent  was  acquitted.    It  cannot 
be  contended  that  the  agent  of  the  person  oharged 
must  be  called.     That  was  practically  negatived 
by  Baker  v.  Carter  (sup.),  which  was  recognised  as 
good  law  in  Stoke*  v.  Cheekland  (sup).    Further, 
it  cannot  be  said  in  this  case  that  no  rules  were 
published.    It  is  obvious  from  the  statement  in 
the  case  that  the  rules  had  been  published,  and 
at  any  rate   no   point  was    made   against   the 
respondent  in  that  particular  respect.     There* 
fore  Mr.  Sutton  is  driven  to  say  this,  that  you 
must  apply  a  different  rule  when  you  are  deal- 
ing with  the  onus  of  proof  under  sect.  50  in  the 
case  of  an  agent  to  what  you  are  to  apply  in 
the  case  of  an  owner.     There  are,  I  think,  agents 
and  agents.    There  may  be  an  agent  who   is 
doing  part  of  the  duties  of  a  manager.    There 
may  be  an  owner  who  is  taking  such  part  in  the 
supervision  that  he  will  have  some  of  the  duties 
oaet  upon  him  which  are  ordinarily  oast  upon 
either  owner  or  agents ;    but  to  say  that   the 
magistrates  must  convict  because  the  agent  has 
not  done  more  than  appoint  a  fully  competent 
and    qualified   certified    manager    and    under- 
manager,  and  must  convict  in  respect  of  an  offence, 
which  is  found  in  fact  to  be  due  to  the  negli- 
gence, on  a  single  occasion,  of  the  manager,  seems 
to  me  to  be  going  a  great  deal  further  than  we  ought 
to  go,  or  any  proper  construction  of  this  section 
would  lead  to.    I  have  already  pointed  out  that 
in  Baker  v.  Carter  {sup.)  it  was  found  in  favour  of 
the  owner  that  it  was  sufficient  that  he   had 
appointed  a  competent  manager.    I  do  not  think 
that  is  in  any  way  altered  by  anything  that  was 
said  in   the  judgment  of  the   Queen's   Bench 
Division  in  the  case  of  Stokes  v.  Chechiand  (sup.), 
in  which  Baker  v.  Carter  (sup.)  and  Wynne  v. 
Forrester    (sup.)    were  both  referred   to.    That 
strongly  supports  the  view  that  the  magistrates 
might  find  such  finding  as  they  have  come  to  in 
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this  case.  I  will  only  add  one  farther  word.  I 
think  thia  case  brings  out  in  strong  relief  the 
distinction  between  a  ease  stated  after  acquittal 
and  a  case  stated  after  conviction.  As  my 
brother  Ohannell  pointed  out  in  another  case, 
where  there  has  been  acquittal,  yon  have  to  show 
upon  the  facts  stated  that  there  mast  have  been  a 
conviction.  In  this  case  all  we  have  to  say  is  we 
must  be  satisfied  that  the  magistrates  could  not 
have  come  to  the  conclusion  they  did  upon  the 
facts  before  them;  or  that  upon  the  evidence 
and  case  before  them,  it  not  being  neoessary  to 
call  the  agent,  they  were  satisfied  that  the  agent 
had  taken  all  reasonable  means.  I  think  the 
latter  is  the  right  view,  and  I 'think  we  should  be 
wrong  if  we  threw  any  doubt  upon  their  decision, 
and  I  therefore  think  that  this  appeal  must  be 
dismissed  upon  its  merits. 

Darling,  J. — I  am  entirely  of  the  same  opinion. 
With  regard  to  the  preliminary  point  which  was 
taken,  I  think  an  appeal  does  lie  here.  With 
regard  to  the  other  point,  the  magistrates  have 
found  that  the  agent  of  the  mine  took  proper 
steps  to  enforce  the  rules.  What  he  had  done 
was  this :  he  had  appointed  a  manager ;  he  had 
appointed  an  under-manager.  The  rules  were 
broken  in  this,  that  in  making  a  new  heading  the 
under-manager  had  by  his  negligence  allowed  a 
temporary  diversion  of  a  ventilating  pipe,  the 
ventilations  of  the  headings  being  found  by  the 
magistrates  to  be  otherwise  adequate.  Now,  it 
seems  to  me  impossible  that  anyone  with  any 
acquaintance  of  a  colliery  manager  such  as  I 
have  no  doubt  these  magistrates  had,  could  have 
oome  reasonably  to  any  other  conclusion  than 
that  to  which  they  came.  They  knew  perfectly 
well  what  the  agent  of  a  colliery  does.  He  may 
be  agent  for  a  very  large  extent  of  property.  He 
appoints  a  manager  and  an  under-manager. 
Why  P  To  see  after  the  very  things  to  which  it 
is  not  reasonable  to  suppose  that  he  can  be  giving 
his  own  personal  constant  attention.  He  will 
have  to  go  away.  He  has  to  manage  not  only 
the  engines  and  the  workings,  bat  all  the  men, 
the  labour  question,  and  such  things  he  has  to 
deal  with.  How  is  it  possible  that  a  man  in  a 
position  like  that  can  see  that  the  ventilation  is 
not  temporarily  interfered  with  ?  It  seems  to  me 
not  only  was  there  evidence  here  upon  which  the 
magistrates  could  have  come  to  the  conclusion  to 
which  they  came,  but  that  if  sensible  men,  tbey 
could  not  have  oome  to  any  other.  To  hold  other- 
wise would  be  to  hold  this,  that  if  you  have  a 
general  in  command  it  is  his  duty  to  go  round  to 
every  corporal  and  see  that  he  is  doing  his  duty. 
I  think  this  appeal  should  be  dismissed. 

Chan nell,  J. — I  am  of  the  same  opinion  upon 
both  points.  I  have  a  strong  opinion  that  there 
is  some  case — I  suppose  not  reported — upon  this 
preliminary  objection.  These  minor  points 
arising  in  cases  very  often  do  not  get  reported, 
and  if  they  are  reported  they  are  sometimes  a 
little  difficult  to  find,  as  they  do  not  get  into  the 
headnote.  At  any  rate  we  ought  to  decide  it 
now,  and  although  we  are  doing  here  the 
same  as  was  done  in  Stokes  v.  Checkland  (sup.) 
— namely,  dismissing  the  case  upon  its  merits — 
so  that  it  may  be  said  our  decision  upon  the 
preliminary  point  is  not  necessary,  I  tnink  we 
must  be  taken  to  have  decided  it.  My  opinion  is 
that  the  two  powers  to  state  a  case,  given  by  the 


Acts  of  1857  and  1879,  are  not  separate  power*, 
although  there  is  slightly  different  machinery,  and 
in  substance  the  two  Acts  are  to  be  read  together. 
There  is,  as  my  Lord  has  pointed  out,  just  a  slight 
doubt  whether,  when  a  person  comes  to  get  a  rule- 
here  to  order  a  magistrate  to  state  a  case,  such  a 
person  must  not  oe  a  person  who  is  aggrieved, 
and  whether  it  applies  therefore  to  a  prosecutor. 
That  question  may  arise  at  some  time.  I  do  not 
think  it  has  been  noticed,  and  I  think  there  are 
numerous  cases  to  be  found  in  which  orders  have 
been  made  upon  magistrates  to  state  oases  under 
such  circumstances.  Then,  as  to  the  other  point, 
the  point  under  the  merits,  I  think  it  is  quite 
clear  that  the  magistrates  did  not  in  any  way 
make  any  mistake.  I  think  they  were  aware 
when  they  gave  their  decision  that  the  onus  was 
upon  the  defendant,  but  they  held,  and  I  think 
rightly,  that  although  the  onus  was  upon  him 
it  might  be,  and  in  fact  had  been,  made  out 
upon  the  evidence  that  had  been  given  for  the 

Srosecution,  and  that  here,  upon  the  evidence  for 
ae  prosecution,  there  was  abundant  reason  why 
they  should  come  to  the  conclusion  that  that 
onus  had  been  made  out  upon  the  evidence  given 
on  the  other  side.  The  substantial  point  is  that 
they  find  the  negligence  in  question  was  a  mere 
casual  piece  of  negligence  which  nobody  could 
have  anticipated,  and  it  was  therefore  unneces- 
sary for  the  respondent  to  go  into  the  witness- 
box  and  swear  that  he  did  not  know  of  it. 

Appeal  dismissed. 
Solicitors:     The    Solicitor  to    the    Treasury -r 
Sharpe,    Parker,    and    Co.,   for   V.  H.  Jackson, 
Hanley. 

April  23  and  24, 1902. 
(Before  Lord  Alyrrstone,  G.J.,  Darling  and 
Channbll,  JJ.) 
Burton  and  Sons  (apps.)  v.  Mattinson 
(resp.).  (a) 
Food  and  Drugs — Margarine — Excess  of  water — 
8ale    not   of  nature,    substance,    and  quality 
demanded — 8ale  of  Food  and  Drugs  Act  1875 
(38  &  39  Vict.  c.  63),  s.  6— Margarine  Act  1887 
(50  &  51  Vict  c.  29), 
Maraarine  having  been  purchased  and  analysed, 
evidence  was  given  that  it  contained  21  per  cent, 
of  water,  which  was  at  least  5  per  cent,  in  excess 
of  water  that  maraarine  shoula  contain. 
Held,  that  the  vendor  was  rightly  convicted  of 
selling  to  the  prejudice  of  the  purchaser  marga- 
rine not  of  the  nature,  substance,  and  quality 
demanded,  contrary  to  sect.  6  of  the  Sale  of  Food 
and  Jhugs  Act  1875. 
Cask  stated  upon  an  information  charging  the 
appellants  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875  with  selling  margarine  not  of 
the  nature,  substance,  and  quality  demanded  by 
the  purchaser. 

On  the  9th  Dec.  1901  the  appellants  exposed 
for  sale  at  their  shop  at  Bushaen  a  substance 
labelled  margarine,  and  ticketed  for  sale  at  6d.  a 
pound. 

The  respondent  entered  the  shop  and  asked  for 
lib.  of  margarine,  to  be  supplied  out  of  the  mar- 
garine so  exposed  for  sale,  and  he  was  tarred 
with  lib.  of  the  substance,  for  which  he  paid  6d 

(a)  Reported  by  W.  DH  B.  Hbbbbbt.  E«q„  B*rri«t«r-*t-)-»»- 
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The  formalities  required  by  the  Aot  were  carried 
•out,  and  the  substance  was  duly  analysed.  It 
was  admitted  that  the  appellants  had  complied 
with  all  the  requirements  of  the  law  as  to  labelling 
-and  selling  the  substance  sold  as  margarine. 

The  analyst's  certificate  stated  that  the  sample 
•contained  the  percentage  of  foreign  ingredients 
as  follows : 

Water,  21  per  oent  [sad  this  was  at  least  5  per  oent 
in  excess  of  the  amount  of  water  whioh  margarine 
should  oontain]. 

It  was  objected  on  behalf  of  the  appellants  that 
the  words  in  brackets  were  no  proper  part  of  the 
analyst's  certificate,  but  were  a  mere  expression 
of  opinion  which  was  in  no  way  receivable  in 
■evidence. 

It  was  stated  by  the  analyst,  who  was  called  as 
-a  witness  for  the  respondent  on  the  requisition 
of  the  appellants,  that  the  average  percentage  of 
water  contained  in  margarine  was  from  8  to  10 
per  cent.,  so  that,  in  stating  in  his  certificate 
that  this  sample  contained  at  least  5  per  cent,  in 
•excess  of  the  maximum  amount  which  should  be 
present  in  margarine,  he  was  dealing  with  the 
margarine  leniently,  and  allowing  the  same 
maximum  as  is  allowed  in  butter— namely,  16 
per  cent;  that  inargarine,  in  his  experience, 
■should  contain  rather  less  moisture  than  butter; 
that  well-made  butter  contains  10  to  12  per  cent, 
of  water  on  an  average;  that  the  principal  or 
valuable  constituent  of  butter  was  fat,  of  which 
the  percentage  should  be  from  80  to  86 ;  that  the 
only  valuable  constituent  of  margarine  was  also 
fat,  of  which  it  should  contain  at  least  85  per 
oent. ;  that  this  particular  sample  contained  only 
70  per  cent  of  fat,  so  that  what  was  lacking  in 
fat  was  made  up  in  water  and  salts ;  that  marga- 
rine was  made  from  various  fats,  either  animal  or 
vegetable — it  was  usually  made  from  the  more 
liquid  portions  of  animal  fat  mixed  with  various 
vegetable  fats;  that  margarine  should,  in  his 
opinion,  imitate  butter,  not  only  in  appearance, 
but  also  in  its  constituent  elements. 

It  was  admitted  that  there  was  nothing  in  the 
substance  sold  injurious  to  health,  and  that 
margarine  was  sold  at  times  in  the  district  for 
as  much  as  8d.  to  10d.  per  pound,  and  for  as  little 
as  4d.  per  pound,  so  that  6d.  per  pound  was 
the  price  of  a  comparatively  cheap  quality  of 
margarine. 

It  was  admitted  by  the  two  witnesses  of  the 
respondent  that  the  sample  sold  was  in  outward 
appearance  an  imitation  of  butter. 

No  evidence  was  given  on  the  part  of  the 
appellants,  but  it  was  contended  by  counsel  for 
them  on  the  above  facts  that  they  had  committed 
no  offence  in  point  of  law  because  (1)  the  term 
margarine  was  not  a  conventional  term  or 
one  affixed  by  usage  to  any  substance,  but  was 
a  statutory  term  affixed  by  the  Margarine  Act, 
1887,  to  all  substances  whether  compounds  or 
otherwise  prepared  in  imitation  of  butter,  and  that 
the  substance  then  in  question  being  prepared 
in  imitation  of  butter  was  rightly  sold  as  mar- 
garine, and  was,  therefore,  of  the  nature  and  sub- 
stance demanded  by  the  purchaser;  (2)  the 
quality  of  the  substance  supplied  was  that  de- 
manded by  the  purchaser,  being  the  margarine  at 
6d.  per  pound  then  exhibited  for  sale  in  the  appel- 
lants' shop  at  Rushden ;  (3)  the  Legislature  had 
not  fixed  any  standard  for  margarine  nor  enacted 


of  what  ingredients  it  should  be  composed  nor 
the  proportions  in  which  they  should  be  com- 
bined ;  (4)  if  it  be  necessary  that  a  substance  sold 
as  marffarine  should  imitate  butter,  not  only  in 
outward  appearance  and  nature,  but  in  the  ingre- 
dients used  in  its  composition,  the  substance 
then  in  question  being  not  only  similar  to  butter 
in  such  outward  appearance,  but  also  being  com- 
posed of  the  same  ingredients  as  butter — namely, 
fat,  water,  and  salts — was  margarine  and  an 
article  of  the  nature,  substance,  and  quality 
demanded. 

It  was  contended  for  the  respondent  that, 
although  the  Legislature  had  not  nxed  any  stan- 
dard for  margarine,  neither  had  it  fixed  any 
standard  for  butter,  and  yet  there  had  been 
several  convictions  for  selling  butter  which  con- 
tained more  than  16  per  cent,  of  water,  and  such 
convictions  had  been  upheld  on  appeal,  and  that 
if  it  was  illegal  to  sell  cutter  with  more  than  16 
per  oent  of  water  it  was  also  illegal  to  sell 
margarine  with  more  than  the  same  percentage. 
That  if  it  was  lawf  al  to  sell  as  margarine  a  sub- 
stance containing  21  per  oent  of  water  there  was 
no  reason  why  such  substance  should  not  be  sold 
containing  40  or  60  per  oent  of  water.  That 
water  was  not  a  substance  prepared  in  imitation 
of  butter  within  the  definition  of  margarine  con- 
ained  in  the  Margarine  Act  1887. 

The  justices  overruled  the  appellants'  objec- 
tions, being  of  opinion  that  the  water  found  in 
the  margarine  was  excessive,  and  that,  therefore, 
the  article  sold  was  not  of  the  nature,  substance, 
and  quality  demanded,  the  same  being  adulte- 
rated with  water,  acid  they  convicted  the  appel- 
lants. 

Avory,  K.C.  (W.  H.  Stevenson  with  him)  for 
the  appellants. — Here  the  magistrates  have  con- 
victed under  sect  6  of  the  Sale  of  Food  and 
Drugs  Aot  1875,  because  of  the  water  in  the 
margarine.  The  magistrates  have  made  a 
standard  for  margarine  themselves.  The  pre- 
amble of  the  Margarine  Act  1887  says :  "  Whereas 
it  is  expedient  that  further  provision  should  be 
made  for  protecting  the  public  against  the  sale  as 
butter  of  substances  made  in  imitation  of  butter, 
as  well  as  of  butter  mixed  with  any  such  sub- 
stances." Then  by  sect  3  it  goes  on  to  say  "  the 
word  '  butter '  shall  mean  the  substance  usually 
known  as  butter,  made  exclusively  from  milk  or 
cream  or  both,  with  or  without  salt  or  other  pre- 
servative and  with  or  without  the  addition  of 
colouring  matter.  The  word  '  margarine '  shall 
mean  all  substances  whether  compounds  or  other- 
wise prepared  in  imitation  of  butter,  and  whether 
mixed  with  butter  or  not,  and  no  such  substance 
shall  be  lawf  ullv  sold  except  under  the  name  of 
margarine."  Therefore  margarine  means  every- 
thing that  is  sold  in  imitation  of  butter  without 
regard  to  its  composition.  There  cannot  be  a 
conviction  under  sect  6  of  the  Aot  of  1875,  for 
the  purchaser  has  not  been  prejudiced.  In 
asking  for  margarine  he  has  asked  for  something 
in  imitation  of  butter  and  has  got  it.  Margarine 
is  by  statute  an  authorised  adulteration.  He 
referred  to 

Sale  of  Food  and  Drugs  Aot  1899  (62  ft  68  Vict. 
o.51. 

There  was  no  evidence  that  the  article  sold  was 
other  than  what  was  asked  for.  The  words  of  the 
definition,  I  submit,  mean  that  every  article  of 
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food  which  is  in  fact  an  imitation  of  batter  must 
be  called  and  sold  as  margarine.  [Lord  Alveb- 
8TONB,  C.J. — But  why  should  not  a  man  be  con- 
victed for  selling  what  is  not  margarine  under 
the  name  of  margarine  P]  There  was  no  evidence 
that  this  was  not  margarine. 

Suoinbnms  Hanham  for  the  respondent.— -The 
evidence  shows  that  the  margarine  was  adulte- 
rated with  excessive  water.  The  definition  in  the 
Margarine  Act  1887  is  not  an  exclusive  one  at  all. 
[He  was  stopped.] 

Lord  ALVBB8TONX,  C.J.— In  this  case,  the  sale 
being  a  sale  of  margarine,  and  all  the  provisions 
of  the  Margarine  Act  having  been  complied  with, 
the  magistrates  found  that  the  water  in  the 
margarine  was  excessive,  and  that  therefore  "  the 
article  sold  was  not  of  the  nature,  quality,  and 
substance  demanded,  the  same  being  adulterated 
with  water."  As  I  understand,  that  means  that 
it  was  margarine  and  water,  not  margarine.  We 
have  been  pressed  by  Mr.  Avory  to  say  that  that 
is  wrong,  that  there  can  be  no  finding  of  the 
magistrates  to  that  effect,  because  there  was  no 
evidence  on  which  they  could  come  to  the  conclu- 
sion that  it  was  margarine  and  water.  It  is  a  little 
difficult  quite  to  follow  the  reason  of  his  argu- 
ment. He  has  contended,  in  the  first  place,  that 
the  whole  thing  is  governed  by  the  Margarine 
Act  of  1887,  s.  3,  the  last  part  of  which  says  that 
"  the  word  margarine  shall  mean  all  substances, 
whether  compounds  or  otherwise,  prepared  in 
imitation  of  butter,  and  whether  mixed  with 
butter  or  not,  and  no  such  substances  shall  be 
lawfully  sold  except  under  the  name  of  marga- 
rine." He  has  in  effect  contended  that  if  stuff 
is  sold  in  imitation  of  butter  and  called  "  mar- 
garine "  there  can  be  practically  no  inquiry  as  to 
what  its  contents  are  and  what  its  composition  is. 
I  think  the  objection  to  that  argument  is  that  it 
overlooks  what  I  may  call  the  other  existing 
legislation  as  to  the  adulteration  of  food,  under 
which  a  purchaser  is  entitled  to  get  what  he  asks 
for.  I  am  not  saying,  and  I  do  not  wish  to  be 
understood  as  expressing  the  opinion,  that  of 
necessity  the  presence  of  any  particular  percentage 
of  water  in  margarine  would  prevent  it  being 
margarine  ;  it  is  not  on  that  ground  that  I  think 
this  case  should  be  decided.  I  think  we  have  to 
say  whether  there  was  evidence  upon  which  the 
magistrates  could  rightly  come  to  the  conclusion, 
as  they  thought  fit  to  do,  that  it  was  not  marga- 
rine, but  was  margarine  and  water.  The  facts 
are  that  the  inspector  says :  "I  am  of  opinion 
that  the  said  sample  contained  the  parts  as  under, 
or  the  percentages  of  foreign  ingreaients  as  under 
— viz.-,  water  21  per  cent.  This  is  at  least  5  per 
cent,  in  excess  of  the  maximum  amount  of  water 
which  margarine  should  contain."  I  need  not  do 
more  than  remind  those  who  have  to  deal  with 
these  matters  that,  unless  the  analyst  is  called, 
that  certificate  is  sufficient  evidence  of  the  facts 
therein  stated,  but  he  can  be  called,  as  he  was  in 
this  case,  at  the  request  of  the  defendant.  The 
analyst  is  called,  and  no  doubt  he  stated  the 
ground  of  reasoning  which  has  led  him  to  come 
to  the  conclusion  that  he  was  right  in  stating 
that  at  least  5  per  cent,  in  excess  of  the  maximum 
amount  of  water  was  present.  His  reasons  have 
been  criticised.  It  is  said  that  he  ought  not  to 
compare  margarine  and  butter.  That  may  be  per- 
fectly true  as  a  matter  of  argument  as  to  what  is 


the  proper  method  of  arriving  at  what  is  margarine- 
and  what  is  not  margarine.  But  no  evidence  has- 
been  called  about  this,  and  it  seems  to  us  impos- 
sible to  say  that  the  magistrates  were  not  justified 
in  acting  on  a  certificate  supplemented  by  the* 
evidence  of  the  analyst  that  there  was  such  an 
extra  amount  of  water  in  this  margarine  that 
they  have  described  it,  I  think,  as  margarine  and 
water,  or  margarine  adulterated  with  water,  and1 
not  margarine.  I  must  say,  speaking  for  myself, 
that  when  you  look  at  the  Act  there  certainly 
was  intended  to  have  been  a  good  deal  of  simi- 
larity between  margarine  and  butter,  and  while  I 
am  far  from  saying  that  it  of  necessity  follows 
that  the  percentage  was  the  same,  it  seems  to  me 
quite  impossible  to  say  that  the  analyst  was 
wrong  in  forming  his  conclusion  as  to  now  far 
margarine  should  be  adulterated  with  water  by 
reference  to  what  his  experience  had  taught  him 
as  to  what  the  amount  of  water  was  that  there 
was  in  butter.  But,  be  that  as  it  may,  it  is  impos- 
sible for  us,  in  my  opinion,  to  say  that  the  magis- 
trates had  not  eviaence  before  them  on  which 
they  were  justified,  if  they  so  thought  fit,  in 
coming  to  the  conclusion  that  the  stuff  was  not 
margarine  or  was  margarine  adulterated  with 
water.  Therefore  I  think  this  appeal  should  be 
dismissed. 

Dablino,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  argument  which  Mr.  Avory 
used  would  lead  to  attributing  to  the  Legislature 
an  intention  which  I  feel  certain  they  never 
had  when  they  passed  this  Act  of  Parliament. 
Mr.  Avory  contends  that  margarine  is  a  thing  of 
statutory  creation;  that  any  substance  prepared 
in  imitation  of  butter,  he  said  at  first,  no 
matter  what  it  was  made  of,  if  it  looked  like 
butter,  was  properly  described  as  murgarine 
and  could  be  sold  as  margarine.  He  amended 
that  definition  to  this  extent,  that  the  imitation, 
in  order  to  come  within  the  Act  of  Parliament, 
must  be  capable  of  being  eaten,  or  otherwise 
it  is  not  a  food,  and  that  therefore  a  block  of 
wood  or  a  lump  of  plaster  of  Paris  made  up 
to  look  like  butter  would  not  be  statutory  mar- 
garine, but  that  if  you  made  the  imitation  of  any- 
thing that  could  be  eaten,  anything  which  was 
a  food,  then  it  would  be  properly  described  as 
margarine,  no  matter  how  unwholesome  or  dele- 
terious it  might  be.  Take  a  sample  case.  It  would 
come  to  this,  that  if  you  could  make  a  block  of 
flour  and  colour  it  to  look  like  butter,  so  that 
to  the  eye  it  imitated  butter,  then,  according  to 
Mr.  Avory,  you  would  be  perfectly  safe  in  label- 
ling that  margarine  and  selling  it  as  margarine; 
and  selling  it  at  a  price  hardly  below  butter  as 
butter  is  now  understood,  the  price  at  which 
margarine  is  commonly  bold,  if  the  Legisla- 
ture meant  to  bring  about  that  state  of  things 
they  put  a  very  odd  preamble  to  the  Act  of 
Parliament  by  which  they  did  it,  because  the  Ace 
is  called  "An  Act  for  the  better  prevention  of 
the  Fraudulent  Sale  of  Margarine."  It  says, 
"  Whereas  it  is  expedient  that  further  provision 
should  be  made  for  protecting  the  public  against 
the  sale  as  butter  of  substances  made  in  imita- 
tion of  butter,  as  well  as  of  butter  mixed  with 
any  such  substances."  They  go  on  to  enact  that 
"  the  word '  margarine  *  shall  mean  all  substanoetv 
whether  compounds  or  otherwise,  prepared  in 
imitation  of  butter,  and  whether  mixed  with 
butter  or  not."    I  think  that  what  they  were* 
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doing  there  was,  tbey  were  not  only  provi< 
that  yon  might  sell  any  imitation  of  butter 
you  called  it  margarine,  provided  that  it  was  an 
imitation  of  butter  to  the  eye,  bnt  I  think  tbey 
were  dealing  with  a  good  deal  more.  I  think 
they  were  dealing  with  things  which  professed 
to  imitate  butter  in  other  respects  than  in 
appearance,  because  every  article  of  food  or  other 
has  qualities  besides  those  which  the  eye  can 
appreciate.  There  are  some  things  which  are 
made  chiefly  to  please  the  eye — many  things — one 
blows  even  places  where  they  are  made.  But  if 
It  is  a  matter  of  food  those  who  make  imitations 
generally  take  care  to  imitate  other  properties 
of  the  article  which  they  are  imitating  than  those 
which  the  eye  can  appreciate.  An  artificial 
flower,  for  instance,  yon  simply  look  at ;  yon  do 
not  try  to  eat  it;  you  would  be  satisfied  if  it 
looked  like  a  flower.  If  a  man  is  going  to  sell 
something  for  food  it  is  quite  certain  that  he 
will  take  care  in  the  imitation,  and  that  the 
Legislature  understood  that  he  would  take  care 
in  the  imitation  to  imitate  it  in  some  other  of  its 
qualities  besides  those  which  appeal  to  the  eye. 
What  did  this  man  doP  He  made  up  a  thing 
which  would  pass  as  butter  to  the  palate.  I 
think  if  he  does  that  you  are  entitled  to  consider 
what  is  butter  for  the  sake  of  finding  out  what 
is  imitating  butter.  Therefore  I  think  you  let 
in  the  evidence  of  the  analyst,  and  the  evidence 
of  the  analyst  is  that  this  thing  possessed  all 
this  quantity  of  water,  which  would  prevent  it 
properly  being  considered  as  butter  at  all,  and 
because  of  that  would  prevent  it  being  considered 
an  imitation  of  butter,  and  therefore  prevent  it 
being  considered  as  margarine,  and  prevent  it 
being  properly  described  and  sold  as  margarine. 
I  have  thought  it  necessary  to  add  these  words, 
bat  otherwise  I  entirely  agree  with  the  judgment 
that  my  Lord  has  delivered. 

Ohannbll,  J. — I  am  of  the  same  opinion.  I 
think  the  fallacy  of  Mr.  Avory's  ingenious  argu- 
ment is  in  using  an  interpretation  clause  for  a 
purpose  for  which  it  never  was  intended,  and  for 
which  it  is  not  legitimate.  The  object  of  an 
interpretation  clause  is  to  assist  in  the  interpreta- 
tion of  the  particular  Act  in  which  it  is  placed, 
and  to  prevent  having  to  repeat  long  sentences  in 
half  a  dozen  different  places  in  the  Act  of  Par- 
fiament.  For  the  purposes  of  this  Margarine  Act, 
which  was  an  Act  intended  to  prevent  imitations 
of  butter  being  sold  as  butter,  there  is  a  definition 
which  practically  says  that  everything  which  is 
made  to  look  like  butter  and  is  not  butter  is  mar- 
garine, and  that  is  a  sensible  and  useful  interpre- 
tation for  the  purpose  of  interpreting  that  Act ; 
but  you  cannot  apply  that  generally,  and  say 
that  everything  which  is  not  butter  but  a  little 
Mke  it  is  margarine.  It  leads  to  all  the  absurd 
results  which  my  brother  Darling  has  pointed 
out  very  effectively,  and  the  trutn  is  that  you 
never  can  use  an  interpretation  clause  for  that 
purpose.  If  I  may  refer  to  an  interpretation 
clause  which  I  have  often  heard  of  but  have  never 
been  able  to  find,  but  which  I  believe  does  exist, 
the  interpretation  in  a  local  Act  of  "  street  music 
as  including  a  bear  and  a  performing  monkey," 
it  is  very  obvious  that  you  cannot  use  that  for 
general  purposes,  and  to  say  what  music  is, 
although  it  is  a  very  useful  definition,  I  daresay,  for 
the  purposes  of  that  particular  Act,  in  preventing 
annoyances    in    the    street    which    might     be 


even  wdrse  than  music.  It  illustrates  the  object 
and  abuse  of  a  common  interpretation  clause* 
Mr.  Avory  is  saying  that  because  that  is  what 
"  margarine  "  is  intended  in  the  Margarine  Act 
to  be,  when  you  come  to  apply  anotber  Act  and 
find  a  person  going  into  a  shop  and  asking  for 
"  margarine/'  therefore  you  must  assume  that  he 
asks  for  "  margarine  "  as  defined  by  the  Marga- 
rine Act.  I  think  it  is  a  question  of  fact  for  the 
magistrates  what  margarine  is,  whether  there  ia 
such  a  substance  as  margarine  to  begin  with,  and,, 
if  so,  what  it  is.  Assuming  that  is  so,  to  begin  with, 
these  magistrates  had  to  find  out  what  margarine 
was,  and  they  had  a  witness  before  them  who 
said  that  margarine  at  any  rate  is  a  substance 
which  contains  at  least  5  percent,  less  water  than 
this  does.  He  said  at  any  rate  that  this  substance- 
contained  5  per  cent,  in  excess  of  the  maximum 
of  water  which  margarine  should  contain.  That 
being  so,  the  magistrates  had  some  evidence  of 
what  margarine  was  and  some  evidence  that  the 
substance  sold  was  not  margarine  within  the  true 
meaning  of  the  word  "  margarine,"  therefore  they 
were  entitled  to  convict,  as  it  seems  to  me.  I 
think  in  substance  there  was  evidence  before- 
the  magistrates,  and  that  this  conviction  should 

8  Appeal  dismissed. 

Solicitors :  Bernard  Wright,  Nottingham ;  Hey* 
gate  and  James,  Wellingborough. 


April  25  and  28, 1902. 

(Before  Lord  Alvebbtone,  G.J.,  Dabung  and 
Channkll,  JJ.). 

Rex  v.  Kennedy,  a  Metropolitan  Magistrate,  (a) 
Justices — Application  for  summons — Offence  under 
the  Roman  Catholic  Belief  Act  182,8— Discretion 
of  magistrate    to   refuse   summons  —  Roman 
Catholic  Belief  Act  1829  (10  Geo.  4,  c.  7),  ».  34. 
Upon  a  rule  nisi  for  a  mandamus  to  command  a 
metropolitan  magistrate  to  hear  and  determine 
an  application  for  a  summons  for  an  offence 
under  sect.  34  of  the  Roman  Catholic  Belief  Act 
1829: 
Held,  that  though   the   information  disclosed  a 
prima  facie  case  that  the  offence  was  committed, 
nevertheless  the  magistrate  was  entitled  in  the 
exercise  of  his  discretion  to  refuse  to  issue  a 
summons,  and,  if  he  did  so,  the  court  had  no 
jurisdiction  to  compel  him  to  review  his  decision 
unless  the  discretion  was  exercised  on  improper 
and  extraneous  grounds. 
Held,  further,  that,  in  prosecutions  under  sect.  34 
of  the  Roman  Catholic  Belief  Act  1829,  the  fact 
that   there   had   never  been    any  prcseoutions 
under  the  section,  and  that  the  magistrate  was  of 
opinion  that  if  any  prosecutions  under  it  were 
now  to  be  commenced  they  should  be  commenced 
by  the  Crown,  were  not  improper  and  extraneous 
grounds  in   considering  an  application  by  a 
private  person  for  a  summons  under  sect.  34. 
Held,  further,  that  therS  is  nothing  in  that  Act  to 
prevent  private  persons  from  commencing  prose- 
cutions under  sect.  34. 
Rule  nisi  for  a  mandamus  commanding  a  metro- 
politan magistrate  to  hear  and  determine  the 
matter  of  an  application    by  one  the  Rev.  C. 

(a)  Keparted  by  J.  Andrew  Strahan,  £sq.f  U*rrlater-ftt-L*w. 
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Stirling  for  three  several  summonses  against  tbe 
Rev.  Sydney  Smith,  the  Rev.  Herbert  Thurston, 
and  the  Rev.  John  Gerard  respectively,  charging 
them  with  having  been  admitted  and  become 
Jesuits  within  the  United  Kingdom  since  1829, 
oontrary  to  sect.  34  of  the  Roman  Catholic  Relief 
Act  18&. 

Roman  Catholic  Relief  Act  1829  (10  Geo.  4, 
0.7): 

Sect  84.  In  case  any  person  shall  after  the  commence- 
ment of  this  act  within  any  part  of  this  United  Kingdom 
be  admitted  or  beoome  a  Jesuit  or  brother  or  member 
•of  any  other  snoh  religions  order,  community,  or  society 
ae  aforesaid,  each  person  shall  be  deemed  and  taken  to 
be  guilty  of  a  misdemeanour,  and  being  thereof  lafrfully 
'  oouvioted  shall  be  sentenced  and  ordered  to  be  banished 
from  the  United  Kingdom  for  the  term  of  his  natural 
life. 

The  application  for  the  summonses  was  heard 
"by  the  learned  magistrate  on  the  17th  Jan.  The 
information  on  which  it  was  based  merely  stated 
that  the  gentlemen  against  whom  the  applicant 
desired  to  proceed  had  within  the  United  Kingdom 
beoome  Jesuits  since  1829,  without  giving  any 
particulars  as  to  the  place  or  time  of  their 
becoming  Jesuits. 

On  the  24th  Jan.  the  magistrate  gave  judgment 
refusing  the  summonses. 

In  the  affidavits  on  which  the  rule  ni*i  for  a 
mandamus  had  been  obtained  it  was  alleged  that 
the  magistrate  refused  the  summonses  on  two 
grounds — namely,  (1)  that  the  sections  of  the 
Roman  Catholic  Relief  Act  1829  under  which  the 
application  was  made  was  practically  obsolete; 
and  (2)  that  under  it  proceedings  could  only  be 
taken  by  information  to  be  filed  by  the  Attorney- 
General.  The  learned  magistrate,  however,  put 
in  an  affidavit  to  show  that  this  was  a  mistaken 
view  of  his  decision. 

From  the  magistrate's  affidavit  it  appeared  that 
he  in  giving  judgment,  after  referring  to  sects.  28 
to  36  of  the  Roman  Catholic  Relief  Act  1829, 
proceeded  as  follows : 

Now,  it  may  be  observed,  first  of  all,  that  all  those 
•eotions  are  practically  obsolete  and  no  reoords  of  any 
proceedings  under  them  are  accessible,  and,  in  the  words 
of  the  late  Sir  James  Stephen  in  his  History  of  the 
Criminal  Law,  "these  provisions  ever  since  they  have 
been  passed  have  been  treated  as  a  dead  letter."  It 
would  seem  to  be  gathered  from  them  that  membership 
of  this  religious  order  is  not  a  criminal  condition  in 
itself,  and  is  only  made  so  under  certain  oiroamstanoes. 
It  most  be  more,  in  my  view,  than  a  mere  matter  of 
policy,  especially  when  snoh  serious  oonseqnences  as 
banishment  for  life  and  transportation  are  involved ;  and 
there  are  moreover,  provisions  which,  in  my  opinion, 
should  be  enforced  by  the  Crown  and  not  by  a  private 
informer.  ,  The  confirmation  of  this  view  is,  I  think,  to 
be  found  in  seot.  38  of  the  Act,  which  says  that  all 
penalties  imposed  by  this  Act  shall  and  maybe  recovered 
as  a  debt  due  to  His  Majesty,  by  information  to  be  filed 
in  the  name  of  Ej*  Majesty's  Attorney-General.  It 
may  be  said  that  banishment,  which  is  the  penalty 
enacted  by  sects.  29,  31,  and  34,  is  not  one  of  the 
penalties  which  is  indicated  in  seot.  38,  but  the  pro- 
visions are  so  far  allied  to  the  common  subject-matter 
that  the  prooedure  to  enforce  any  of  them  should  be  by 
way  of  information  from  the  Crown  Office  itself.  There- 
fore, in  my  judgment,  the  application  should  be  refused 
upon  the  ground  that  it  is  wrongly  instituted.  The 
third  ground  arises  on  the  initiation  of  the  proceedings 
themselves  on  tbe  words  of  seot.  34,  because  it  says  that 
after  the  passing  of  the  Act  one  of  the  gentlemen  was 


admitted  and  became  a  Jesuit,  oontrary  to  the  provisions 
of  sect  34  of  the  Act.  Now,  I  think  that  informatiom 
is  too  scanty  and  too  bare  a  statement,  and  inroffimsnt 
to  support  an  application  for  a  criminal  process.  There- 
fore, in  the  exercise  of  the  discretion  which  is  conferred 
upon  me  by  the  Indictable  Offences  Act,  I  dismiss  the 
information. 

After  this  judgment  was  delivered,  Avery ;  K.C., 
for  the  applicant*  asked  the  magistrate  whether 
it  would  be  of  any  avail  to  present  an  amended 
information  giving  further  particulars,  or  whether 
he  mipht  take  it  that  the  learned  magistrate 
refused  it  on  all  the  grounds  stated  in  the  judg- 
ment. 

The  learned  magistrate  replied  that  Avory 
might  take  it  that  he  should  refuse  the  applica- 
tion because  the  second  ground — namely,  that 
the  Crown  should  be  the  informer — would  still 
stand. 

Avory  then  said : 

That  objection  would  still  stand,  and  would,  I  under- 
stand from  you,  apply  to  any  amended  information. 

The  magistrate  replied  that  it  would  apply  to 
any  amended  information. 

Avory  then  asked  if  the  first  ground  would 
stand  too  —  that  in  the  magistrate's  view  the 
statute  was  obsolete  P 

The  magistrate  replied : 

With  regard  to  that,  I  used  the  words  "praotuafly 
obsolete  "because  it  is  not  aotually  obeulete.  I  do  not 
put  it  as  a  ground.    I  put  that  rather  as  inflnenwng  my 


The  rule  nisi  for  a  mandamus  was  now  argued 
on  the  assumption  that  the  information  was  so 
amended  as  to  give  sufficient  particulars  to 
support  a  criminal  charge. 

Sir  Edward  Clarke.  K.C.  and  Hugo  Young,  K.C. 
(Dennis  O*  Conor  with  them)  showed  cause. — We 
submit  that  the  magistrate  was  right  in  holding 
that  proceedings  under  these  penal  sections  ot 
the  ttoman  Oevnholio  Belief  Act  can  only  he 
taken  by  the  Crown.  The  whole  scheme  of  these 
sections  shows  that  they  were  to  be  enforced,  if 
enforced  at  all,  at  the  discretion  of  the  executive, 
and  that  the  penalties  they  prescribe  are  sueh  at 
could  be  made  effective  only  by  executive  action. 
The  words  of  the  sections  are  not  apt  to  proceed- 
ings by  a  private  informer.  Thus  all  the  fines 
are  to  go  to  the  Grown,  the  Crown  can  license 
breaches  of  the  Act,  and  the  punishment  for 
some,  at  any  rate,  of  the  breaches  is  banishment— 
a  punishment  which  the  court  has  no  machinery 
to  enforce.  The  effect  of  the  sentence  of  the 
court  merely  is  that  the  King  may  ''lawfully 
cause "  hie  deportation.  That,  we  submit,  gives 
the  King  a  discretion  in  the  matter,  and,  if  the 
King  does  not  choose  to  deport  him,  then  the 
Jesuit  would,  even  after  conviction,  be  legally  here. 
[Dablinq,  J.— Surely  that  merely  means  this, 
that  if  the  banished  Jesuit  does  not  leave  the 
country  the  King  may  deport  him,  or  if  he  comes 
back,  in  an  aggravated  case,  may  transport  him.] 
We  submit  that,  on  such  a  reading,  "lawfully 
cause  "  has  no  meaning.  However,  assuming  the 
magistrate  was  wrong  in  thinking  that  prosecu- 
tions under  these  sections  could  be  initiated  only 
by  the  Crown,  we  submit  that  he  has  exercised  his 
discretion  in  this  application;  that  the  grounds 
on  which  he  has  exercised  it  are  that  as  a  matter 
of  expediency  he  thinks  any  proceedings  should 
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be  initiated  by  the  Crown,  and  that  the  statute  is 
practically  obsolete  and  has  never  been  enforced, 
though  to  the  Government's  knowledge  Jesuits 
ha?e  been  long  established  and  admitted  in  the 
country ;  and,  lastly,  that  these  are  good  grounds 
for  exercising  such  discretion : 

Bx  parte  Lewis,  59  L.  T.  Bep,  338  ;  21  Q.  B.  Div. 
191; 

Bern  v.  Bros,  85  L.  T.  Bep.  581 ; 

Beg.  v.  Byrde,  60  L.  J.  17,  M.  C. ; 

Beg.  v.  Gotham,  78  L.  T.  Bep.  468;  (1898)  1  Q.  B. 
802. 

H.  Sutton,  for  the  learned  magistrate,  referred 
to 

Stephen's  History  of  Criminal  Law,  vol.  2,  p.  493 ; 
Holhday's  Life  of  Lord  Mansfield,  at  p.  176. 

[Lord  Alvbbstonb,  0.  J.— Mr.  Avory,  we  are  all 
agreed  that  a  private  person  is  entitled  to  initiate 
proceedings  under  these  sections.  You  may  con- 
fide your  argument  to  the  question  of  discretion.] 

Avory,  K.C.  (Biron  with  him)  in  support  of  the 
role. — In  that  case  I  submit  that  in  purporting  to 
exercise  his  discretion  the  learned  magistrate  has 
in  fact  declined  jurisdiction.  The  law  gives  private 
persons  a  right  to  commence  proceedings  for 
criminal  offences,  and  the  magistrate  save  that 
because  he  thinks  the  Grown  alone  is  entitled  to 
initiate  them  in  this  case,  and  because  in  any 
event  the  statute  is  old  and  practically  obsolete,  he 
will  refuse  to  permit  private  persons  to  begin  pro- 
ceedings. That  surely  is  doing  what  the  Legis- 
lature is  alone  competent  to  do— altering  the  rule 
of  law  that  a  private  person  may  prosecute,  and 
altering  it  too  on  grounds  which  as  a  matter  of 
fact  are  both  mistaken.  The  Crown  is  not  alone 
entitled  to  prosecute.  The  penal  sections  of  the 
statute  are  not  practically  obsolete.  Returns 
were  made  under  them  of  the  Jesuits  residing  in 
England  for  many  years.  Their  validity  and 
force  have  been  recognised  quite  recently  in  other 
Acts  of  Parliament,  as,  for  example,  in  the  Pro- 
missory Oaths  Act  1871.  And  so  late  as  1898 
Parliament  refused  to  repeal  them.  Counsel  also 
referred  to 

Beg.  v.  Adamton,  33  L.  T.  Bep.  840 ;  1  Q.  B.  Div. 
201; 

Beg.  v.  Ingham,  14  Q.  B.  896  ; 

Beg.  v.  Boteler,  8  L.  T.  Bep.  514  ;  4  B.  ft  S.  959 ; 

Mm  parte  Waeon,  L.  Bep.  4  Q  B.  302; 

Stephen's  History  of  the  Criminal  Law,  vol.  1,  at 
p.  495. 

Hugo  Young,  K.C.  in  reply. 

Lord  Alvbbstonb,  C.J.— This  case  oertainly 
presents  very  considerable  difficulty,  and  it  is  one 
which  has  given  us  very  anxious  consideration. 
I  do  not  think  the  principles  of  law  which  have  to 
be  applied  are  at  all  difficult  of  statement,  but  of 
course  when  you  come  to  ajjply  them  very  diffe- 
rent and  more  difficult  considerations  arise.  If 
an  inferior  tribunal  has  declined  jurisdiction  or 
thought  that  it  has  no  jurisdiction  through 
wrongly  construing  an  Act  of  Parliament,  there 
is  no  doubt  that  under  ordinary  circumstances 
the  mandamus  will  go  to  order  the  magistrate  or 
the  inferior  tribunal  to  exercise  its  jurisdiction.  If, 
on  the  other  hand,  a  magistrate  not  misunder- 
standing the  law,  and  not  improperly  applying 
the  law  in  the  matter  of  his  jurisdiction,  exer- 
cises a  discretion  that  he  will  or  will  not  allow  the 
process  of  the  court,  then,  at  any  rate  in  cases  under 
the  Indictable  Offences  Act  (11  &  12  Vict.  c.  42), 


which  is  the  Act  we  have  to  consider,  his  discre- 
tion cannot  be  inquired  into.  It  is  not  necessary 
to  go  through  all  the  oases,  but  I  think  it  desir- 
able to  call  attention  to  one  or  two  of  the  cases 
which  illustrate  the  law  before  I  proceed  to 
apply  that  law  to  the  facts  of  this  case;  and 
I  think  it  is  the  more  necessary,  because  it  has 
been  suggested  by  Mr.  Avory,  in  his  able  argu- 
ment in  support  of  the  rule,  that  the  cabe  of 
Beg.  v.  Ingham  (sup.),  which  was  decided  in  the 
year  1849,  and  has  been  recognised  as  goo<*  law 
in  recent  cases,  could  only  be  supported  on  some 
different  principle  to  that  which  1  referred  to  in 
the  course  of  the  argument.  In  the  case  of  Beg. 
v.  Ingham  (sup.)  it  was  decided  that  "  when  an 
information  is  laid  before  justices  of  the  peace  for 
an  indictable  misdemeanour,  it  is  in  the  discretion 
of  the  justices  to  hear  it,  or  refuse  to  hear 
and  leave  the  complaining  party  to  originate  his 
prosecution  before  a  grand  jury."  The  case  was 
an  attempt  to  indict  a  person  for  perjury.  It 
cannot  be  said  that  there  was  doubt  as  to  there 
being  prima  facie  evidence  of  the  offence.  The 
magistrate  had  declined  to  allow  the  case  to  go  on, 
on  the  ground  of  the  pending  of  some  pro- 
ceedings in  the  Ecclesiastical  Court;  the  court 
declined  to  interfere  with  that  discretion;  and 
Coleridge,  J.  at  the  end  of  the  trial,  and  I  think 
it  is  important  in  reference  to  this  case,  says : 
"  The  refusal  of  this  rule  does  not  prevent  a  trial 
if  the  prosecutor  choose*,  to  go  before  a  grand  jury. 
We  only  say  that  we  will  not  oblige  the  justices 
to  hear  an  information."  In  the  case  of  Reg.  v. 
Adamson  (tup.),  which  was  a  case  in  which  the 
court  did  make  the  rule  absolute,  the  rule  laid 
down  by  Cockburn,  C.J.  was  that "  the  court  has, 
in  the  absence  of  express  statutory  provision,  no- 
appellate  jurisdiction  to  review  the  decision  of 
magistrates  who  have  once  heard  a  case  and 
decided  it,  in  a  matter  within  their  jurisdiction. 
If  I  could  see  my  way  to  the  conclusion  that  the 
magistrates  had  considered  this  evidence  and 
given  a  decision  upon  it,  I  should  certainly  say 
that  the  court  could  not  act  upon  the  matter 
further,  or  send  the  case  back."  Then  the  Chief 
Justice  went  on  to  point  out  that  he  came  to  the 
conclusion  that  the  magistrates  in  that  case  acted 
on  extraneous  and  extra-judicial  matter,  and  that 
they  were  influenod  by  their  distaste  for  the  views 
and  doctrines  promulgated  at  a  certain  meeting 
which  was  the  subject  of,  and  which  led  to,  the 
proceedings.  Blackburn,  J.,  who  concurred  with  * 
the  Chief  Justice's  judgment  in  that  case, 
practically  said  that  they  could  not  interfere 
with  the  discretion;  they  could  interfere,  and 
should  interfere,  if.  the  justices  had  declined  to 
exercise  their  jurisdiction  on  an  improper  ground. 
That  case  and  the  case  of  Beg.  v.  Ingham  (sup.) 
were  referred  to  in  the  judgment  in  Beg.  v.  Byrde 
(sup.),  and  I  will  read  one  passage  from  the  con- 
sidered judgment  of  Williams  and  Stephen,  J  J , 
who,  having  referred  to  the  principle  to  which  I  have 
made  short  reference,  said  this :  "  This  seems  to 
be  the  outcome  of  the  decisions,  and  in  particular 
of  Beg.  v.  Adamson  (sup.)  and  Ex  parte  Lewis 

Ssup.).  Blackburn,  J.  in  his  judgment  in  the 
brmer  case,  points  out  that  the  words  in  11  &  12 
Vict.  c.  42,  s.  9,  'if  they  shall  think  fit'— which 
are  the  words  in  this  section  also,  it  being  under  the 
same  Act — "  sbow  that  the  justices  have  a  discre- 
tion— and  the  mandamus  in  that  case  was  granted 
expressly  on  the  ground  that  the  justices  had  not 
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•exercised  their  discretion.      The  justices    may, 
however,  it  would  seem,  in  the  exercise  of  their 
discretion,  refuse  to  issue  a  summons  even  though 
there  is  evidence  before  them  of  an  alleged  indict- 
able misdemeanour,  if  they  consider   that  the 
issue  of  the  summons  would  be  vexatious  or  im- 
proper."   These  cases  seem  to  me  to  be  illustra- 
tions of  the  rule  which  I  endeavoured  to  state  for 
myself  at  the  beginning  of  my  judgment    Now, 
when  the  rule  was  moved  before  us— and  I  make 
no  complaint  against  anybody,  because  one  can 
understand  how  it  arose — all  that  was  stated  in 
the  affidavit  was  that  the  learned  magistrate  had 
refused  to  grant  the  summons  upon  the  following 
grounds :  That  the  statute  of  10  Geo.  4,  o.  7,  was 
practically  obsolete,  and  that  proceedings  under 
sect.  84  of  the  Act  could  only  be  taken  according 
to  the  provisions  of  the  Act  at  the  instance  of  the 
Grown  by  information  at  the  Grown  Office  or 
otherwise,  and  oould  not  be  initiated  by  a  private 
individual.  That  was  supplemented  by  a  statement 
made  perfectly  accurately  by  Mr.  Avory  that,  after 
the  decision  of  the  magistrate  upon  the  point*  the 
information  before  him  stating  no  more  than  that 
three  gentlemen  had,  after  the  year  1829.  been 
admitted  and  become  Jesuits  within  the  United 
Kingdom,  the  learned  magistrate  being   asked 
whether  any  alteration  in  the  form  of  the  infor- 
mation would  remove  his  objection  or  lead  him  to 
entertain  it,  Baid  No ;  and  I  am  deciding  this  case 
from  the  point  of  view  of  assuming  that  Mr. 
Avory  had  stated  in  greater  detail  in  his  infor- 
mation anything  which  oould  be  cured  as  a  state- 
ment of  fact,  although  I  must  not  be  supposed  to 
say  that  even  if  I  had  taken  a  different  view  to 
that  which  I  take  in  this  case,  there  might  not  be 
a  duty  to  exercise  a  discretion,  or  a  right  to  exer- 
cise a  discretion,  arising   upon   the  particular 
circumstances  which  were   brought   before  the 
magistrate  in  any  particular  oase.    Now,  that 
being  so,  I  have  done  my  best  to  see  if  1  oould  get 
at  what  was  the  real  decision  of  the  magistrate. 
I  will  read   the  passage  of  the  learned  magis- 
trate's judgment  which  seems  to  me  to  show  that 
in  reality  he  dealt  with  this  case  as  a  question  of 
discretion,  and  did  not  deal  with  the  case  upon 
the   ground   either  that    the  Act  was  obsolete 
or  that  the  Act  oould  not  be  put  in  force  by  a 
private  individual.    He  says:  " It  would  seem  to 
be  gathered  from  them  that  membership  of  this 
religious   order   is  not  a  criminal  condition  in 
t  itself,   and   is  only  made  so  under  certain  cir- 
'  cumstanoes.    It  must  be  more  in  my  view  than 
a  mere   matter  of  policy,  especially  when  such 
serious  consequences  as  banishment  for  life  and 
transportation  are  involved,  and  they  are  more- 
over provisions  which  in  my*  opinion  should  be 
enforced  by  the  Crown,  and  not  bv   a  private 
informer.     The  confirmation  of  this  view  is,  I 
think,  to  be  .found  in  sect.  38  of  the  Act,  which 
says:  'That  all  penalties  imposed  by  this  Act 
shall  and  may  be  recoverable  as  a  debt  due  to  His 
Majesty  by  information  filed  in  the  name  of  His 
Majesty's  Attorney- General.'     It  may  be  said 
that  banishment,  which  is  the  penalty  enacted  by 
sects.  29, 90,  and  34,  is  not  one  of  the  penalties 
that  is  indicated  in  sect.  28,  but  the  provisions  are 
eo  far  allied  to  the  common  subject-matter  that 
the  procedure  to  enforce  any  of  them  should,  I 
think,  be  by  way  of  information  from  the  Grown 
Office  itself.    Therefore,  in  my  judgment,  this 
application  should  be  refused  upon  the  ground 


that  it  is  wrongly  initiated.    The  third  ground 
arises  on  the  initiation  of  the  proceedings  them- 


it  save 

that  after  the   passing  of  the  Act  one  of  the 
gentlemen  was   admitted   and  became  a  Jesuit 
oontrarv   to  the  provisions  of  sect  34  of  the 
Aot.      flow,  I    think  that    information   is  too 
scanty  and  too  bare  a  statement,  and  insufficient 
to  support  an  application  for  a  criminal  process. 
Therefore,  in  exercise  of  the  discretion  which  is 
oonferred  upon  me  by  the  Indictable  Offences 
Act,  I  dismiss  the  information."    Mr.  Avory  then 
asks  him   as  to  "  whether  it  .would  be  of  any 
avail  to  present  an  amended  information  giving 
further  particulars,  or  whether  we  may  take  it 
that   you  refuse  it  on  all   the  grounds  which 
you  have  stated  ?    The  magistrate :  I  think  yon 
may  take  it  that  I  should  refuse  the  application 
because  the  first  ground — namely,  that  the  Crown 
should  be  the  informer — would  still  stand.    Mr. 
Avory:  That  objection  would  still  stand,  and 
that  would,  I  understand  from  you,  apply  to  any 
amended    information.     The    majristr *te :   Tea, 
that  would   apply  to  any  amended  information. 
Mr.  Avory .-  Also,  I  presume,  the  ground  which 
you  first  stated — that  in  your  view  the  statute 
was  obsolete.    The  magistrate :  With  regard  to 
that,  I    used  the  words  'practically    obsolete' 
because  it  is  not  actually  obsolete.    I  do  not  put 
that  as  a  ground.    I  put  that  rather  as  influenc- 
ing my  discretion.     Mr.  Avory:  I  thought  it 
right  to  ask  you  that,  because  if  you  intended  to 
base  your  decision  upon  that  ground,  I  ought  to 
tell  you  that  I  have  since  discovered  that  as  late 
as  1898  a  Bill  was  introduced  into  Parliament  for 
the  purpose  of  repealing  these  sections,  and  Par- 
liament refused  to  do  so.    The    magistrate:  I 
am  much  obliged  to  you;  I  had  not  found  thai 
out    It  is  a  question  of  discretion.    I  do  not  put 
that  as  the  ground  of  my  decision  at  all.    Mr. 
Avory:  That  leaves  it  open,  of  course,  to  test 
the  question  in  a  superior  court.    The  magis- 
trate :   Yes ;  there  may  be  other'  remedies  open 
to  the  applicants  to  proceed  in  a  different  way 
no  doubt.      Reading  that  fairly,  I  think  that  is 
a  statement  that  upon  the  oircumstanoes  of  the 
case  before  him  the  magistrate  came  to  the  con- 
clusion that  he  ought  not  to  issue  a  summons* 
Now,  that  I   may  not  be  thought  to  be  n*ererF 
covering  the  matter  up  with  what  I  call  general 
observations,  I  should  like  to  state  what  I  under- 
stand from  the  earlier  part  of  the  magistrate's 
i'udgment  to  have  been  the  matters  he  took  into 
lis  consideration.     He  took  into  his  considera- 
tion, first,  that  the  Act  had  never  been  put  in 
force.     I  mean   by  the  Aot  never  having  been 
put  in  force  that  these  sections  of  the  Aot  has 
never  been  put  in  force.    Having  gone  throngs 
these  sections  of  the  Act  he  oomes  to  the  conclu- 
sion, which  I  think  was  the  right  conclusion,  that 
the  Act  was  for  the  purpose  of  getting  the  Jesuits 
out   of    the    country,   and   not   for    punishing 
criminally,  if  I  may  use  the  expression,  the  indi- 
vidual Jesuit.    I  think  all  the  sections  show  that 
He  further  took  the  view  that  it  was  not  an  Aot, 
or  at  any  rate,  these  sections  of  the  Aot  were  not 
provisions  that  a  private  person  ought  to  institute 
proceedings  in  respect  of,  but  that  those  proceed- 
ings should  be  taken  by  the  Grown  or  by  repre- 
sentatives of  the  Grown.    Now,  it  seems  to  me 
that  all  those  three  matters  were  matters  that  he 
was  entitled  to  take  into  his  consideration  in 
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^exercising  his  discretion,  I  do  not  want  to  repeat 
anything  that  I  have  said  in  the  course  of  the 
•argument,  but  I  think  that  some  of  the  oases  that 
I  pat  to  Mr.  Avory  would  indicate  that  it  is 
impossible  to  say  that  there  is  no  discretion 
■imply  because  there  is  primd  facie  evidence  that 
4ui  indictable  offence  has  been  committed,  and  the 
authorities  to  which  I  have  referred  in  my  opinion 
negative  any  such  proposition.  I  must  also  say, 
for  myself,  that  I  think  the  fact  that  proceedings 
were  not  within  the  Vexatious  Indictment  Act 
has  a  very  material  bearing  upon  this  Act.  I 
-quite  agree  with  Mr.  Avory  that  under  ordinary 
•dream stances  it  is  not  convenient  that  there 
should  be  an  ordinary  criminal  prosecution 
without  the  preliminary  proceedings  by  summons, 
-and  by  committal  for  trial ;  but,  upon  the  other 
hand,  when  you  have  such  oases  as  this  I  think 
the  magistrate,  as  was  pointed  out  in  Beg.  v. 
Ingham  (*t*p.),  is  entitled  to  take  into  his  con- 
sideration the  fact  that  his  decision  is  not  final, 
but  that  a  bill  can  be  preferred  by  any  person, 
and  that  a  private  person  can  present  that  bill  of 
indictment,  if  he  is  disposed  to  do  so.  The  fact  is 
that  this  in  any  point  of  view  is  a  very  special  Act 
-of  Parliament.  Its  provisions  are,  of  course, 
unique,  and  we  have  no  practice  uader  it,  which 
can  be  said  to  be  any  contemporaneous  exposition 
or  interpretation  of  it,  and  therefore  the  discre- 
tion which  a  magistrate  should  apply  to  such  a 
case  must  be  of  necessity  different  to  that  which 
he  should  apply  to  ordinary  crimes  and  ordinary 
■criminal  offences.  For  myself  I  wish  to  say  that 
I  by  no  means  suggest  that  it  is  any  legal  bar  to 
proceedings  in  the  case  that  they  are  taken  by  a 
private  individual.  If  the  magistrate  had  pro- 
ceeded upon  the  view  that  the  Crown,  and  the 
•Crown  only,  could  take  proceedings,  I  think  he 
would  have  been  wrong,  and  I  think  he  would 
have  been  declining  jurisdiction,  but,  on  the  other 
hand,  I  think  he  was  perfectly  entitled  to  take  into 
•consideration,  having  regard  to  the  provisions  of 
the  Act,  that  this  was  not  a  proceeding  in  which 
he  was  bound  to  issue  a  summons  at  the  instance 
oi  an  ordinary  informer.  I  mention  that  because 
I  aw  as  anxious  as  anyone  can  be  that  the  pro- 
'visions  of  the  criminal  law  should  be  put  in 
ioroe,  and  that  magistrates  should  not  be 
tempted  to  say  that  they  refuse  to  entertain  pro- 
ceedings by  any  outside  considerations  or  any 
distaste  or  dislike  for  any  Act  of  Parliament. 
That  is  not  what,  in  my  opinion,  arises  in  this 
case.  I  have  said  already  that  the  fact  that  they 
had  never  been  put  in  force,  the  fact  that  its  pro- 
visions point  to  persons  being  got  out  of  the 
country,  and  not  to  what  I  may  call  ordinary 
-offences  against  private  individuals,  are  circum- 
stances which  the  magistrate  could  take  into  his 
consideration,  and  also  he  could  take  into  his  con- 
sideration that  this  was  a  summons  taken  out  by 
a  private  individual,  and  that  was  one  of  the  cir- 
cumstances upon  which  he  might  exercise  his  dis- 
cretion. In  coming  to  the  conclusion  as  I  io 
that  the  real  substance  of  this  is  that  tne 
magistrate  exercised  his  discretion,  and  declined 
io  grant  the  summons  in  the  exercise  of 
his  discretion,  I  think  we  ought  not  to  interfere 
with  it,  and  that  therefore  this  rule  must  be 
•discharged. 

Dabling,  J. — I  am  of  the  same  opinion,  but  I 
think  the  magistrate  really  affected  here  to  do 
-two  things.    I  think  he  did  understand,  and  I 
Mao.  Cab.— Vol.  XX. 


think  he  did  express  in  one  part  of  his  judgment 
the  opinion  that  proceedings  could  not  under  this 
Act  of  Parliament  be  initiated  at  the  instance  of 
a  private  person,  but  only  by  the  Attorney- 
General  acting  as  such.  In  that  I  desire  to  say 
I  think  he  was  wrong.  If  he  held  that  opinion, 
and  I  think  he  did,  and  I  think  in  one  place  he 
expressed  it,  I  think  he  was  wrong.  To  my  mind 
it  is  clear  that  the  Act  is  open  to  enforcement  by 
a  private  individual,  and  I  make  this  observation 
for  this  reason,  that  it  may  be  that  upon  an  appli- 
cation for  a  summons  under  this  Act  made  to 
some  other  magistrate,  another  magistrate  might 
take  the  view  if  this  were  not  said  very  plainly, 
that  this  court  understood  the  magistrate  to  be 
right  when  he  expressed  that  opinion  that  only 
the  Crown  acting  by  the  Attorney-General,  could 
put  the  Act  in  force.  I  do  not  think  any  other 
magistrate  could  take  that  view.  It  seems  to  me 
a  private  person  may  be  entitled  to  a  summons, 
and  a  magistrate  in  proper  circumstances  might 
lawfully  and  properly  grant  one,  and  the  case 
might  be  heard.  Bat  I  think  here  in  this  case 
the  magistrate  did  exercise  his  discretion  upon 
matters  as  to  which  he  was  entitled  to  exercise  it. 
The  kind  of  discretion  that  a  magistrate  should 
exercise,  and  the  kind  that  he  is  not  entitled  to 
exercise,  has  so  often  been  laid  down,  and  I  do  not 
think  really  there  is  a  much  better  example  of  it 
to  be  found  than  is  given  in  the  quotation  from 
Lord  Coke,  which  is  in  the  Rep.  3,  at  p.  203, 
where  he  says :  "  For  discretion  is  a  science  or 
understanding  to  discern  between  falsity  and 
truth,  between  wrong  and  right,  between  shadow 
and  substance,  between  equity  and  colourable 
glosses  and  pretences,  and  not  to  do  accord- 
ing to  their  wills  and  private  affections, 
for  as  one  saith,  Talis  discretio  diecretumem 
conf audit"  If  the  magistrate  here  had  acted 
simply  upon  his  own  will  or  private  liking 
for  an  Act  of  Parliament,  or  dislike  for  an 
Act  of  Parliament,  he  would  then  not  have  exer- 
cised his  discretion  in  a  proper  way.  But  here  I 
think,  having  regard  to  all  the  matters  which  he 
had  regard  to,  and  to  which  my  Lord  has  specially 
directed  attention,  he  did  exercise  his  discretion 
in  the  sense  in  which  a  magistrate  may  lawfully 
exercise  the  discretion  of  a  judge,  ana  not  of  a 
mere  private  individual.  I  desire,  however,  to  go 
a  little  further.  I  desire  expressly  to  say  this, 
that  I  think  a  magistrate  may  claim  and  may 
exercise  a  wider  discretion  in  the  cape  of  proceed- 
ings under  such  statutes  as  this  one  is,  statutes 
banishing  people  for  their  opinions,  than  any 
other  statutes  that  I  am  acquainted  with  which 
appear  on  the  statute  books.  Whatever  may  be . 
the  reason  why  they  were  passed,  they  were 
statutes  which  persecute  opinion,  and  Acts  that 
are,  to  my  mind,  against  the  genius  and  spirit  of 
this  age.  For  example,  here  is  a  statute  which 
says  :  The  Jesuit  shall  not  exist  in  this  country— 
that  the  Jesuit  is  to  be  banished*  At  the  same 
time  a  Catholic  school  may  earn  a  grant  of  public 
monay,  and,  so  far  as  I  know,  a  Jesuit  may  teach 
in  a  Catholic  sonool  and  may  help  to  earn  that 
grant.  All  these  things  I  think  the  magistrate 
may  fairly  bear  in  mind  when  he  is  asked  to  grant 
a  summons  in  such  a  case  as  that.  Now,  the 
words  of  Lord  Mansfield  have  been  referred  to, 
and  I  think  there  is  justification  for  the  kind  of 
thing  he  said  in  what  Lo^d  Mansfield  said.  Lord 
Mansfield  was  one  of  the  greatest  judges  who  ever 
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aat  in  this  court — he  U  described,  and  properly 
described,  in  his  epitaph  in  Westminster  Abbey, 
as  his  country's  pride.  What  did  he  say  P  Here 
in  this  book  are  two  instances  given  of  his  laying 
down  the  law  upon  penal  statntes— statutes  per- 
secuting opinion.  One  is  in  the  case  of  a  statute 
directed  against  the  Quakers,  the  other  is  in  the 
case  of  a  statute  directed  against  the  Roman 
Catholics;  and  in  each  case  it  is  perfectly  plain 
that  Lord  Mansfield  had  regard  to  the  enforce- 
ment of  this  law  not  only  by  laws  and  statutes  in 
the  books,  but  baying  regard  to  the  circumstances 
of  the  time  in  which  he  was  called  upon  to  enforce 
it,  and  he  says  he  does  not  dispute  the  necessity 
for  these  laws  against  the  Catholic  religion.  The 
ease  was  Payne's  case,  where  Payne  sued  for  a 
penalty  as  a  common  informer,  and  Lord  Mans- 
field goes  through  the  statutes  and  says :  "  There 
are  statutes  against  priests— the  first  is  that  of 
Elizabeth,"  ana  so  on.  "  There  was  another  made 
after  enacting  that  if  a  priest  was  convicted  of 
saying  mass  he  was  to  forfeit  two  hundred  marks 
and  suffer  one  year's  imprisonment,  but  neither 
does  Payne  go  upon  this  statute,  for  here  there  is 
no  reward  for  the  informer.  The  third  was  made 
in  King  William's  reign  (11  &  12  Will.  c.  4),  soon 
after  the  revolution.  This  is  the  statute  Payne 
aims  at,  because  here  is  one  hundred  pounds  the 
country  is  to  pay  him  if  he  can  convict  the  defen- 
dant." Lord  Mansfield  draws  attention  there  to 
the  fact  that  that  statute  was  made  soon  after  the 
revolution.  It  may  have  been  very  necessary  to 
make  it,  and  it  may  have  been  very  reasonable  to 
make  it ;  but  how  does  he  go  on  ?  He  says  as  to 
the  Jesuits  and  so  on:  "Neither  was  it  ever  the 
design  of  Legislatures  to  have  these  laws  enforced 
by  every  common  informer,  but  only  at  proper 
times  and  seasons,"  such  as  immediately  after  the 
revolution,  obviously,  "  when  they  saw  the  neces- 
sity for  it,  and  by  proper  persons  appointed  by 
themselves  for  that  purpose  " ;  and  then  he  con- 
cludes with  these  very  remarkable  words :  "  And 
yet,  more  properly  speaking,  they  were  never 
designed  to  be  enforced  at  all,  but  were  made  in 
terrorem."  If  Lord  Mansfield  might  have  regard 
to  all  that,  it  seems  to  me,  looking  at  the  statutes 
of  this  peculiar  character,  so  may  I,  and  so  might 
the  learned  magistrate ;  and  I  do  think  that  he 
was  justified,  having  regard  to  the  kind  of  statute 
under  which  he  was  asked  to  issue  a  summons, 
having  regard  to  the  circumstances  which  are  a 
matter  of  history,  and  which  he  must  know,  of 
how  the  statute  came  to  be  passed,  having  regard 
to  the  fact  that  the  Crown  had  never  attempted 
to  put  it  in  force,  and  that  since  it  was  passed 
people  had  been  allowed  to  take  part  in  public  life 
and  public  opinion  in  this  country  holding  the 
opinions  that  these  people  are  charged  with 
holding — I  think  having  regard  to  all  this,  and 
having  regard  to  all  the  circumstances  to  which 
my  Lord  has  specially  directed  attention,  that  he 
was  justified  in  exercising  his  discretion,  and 
that  he  did  not  exercise  it  simply  according  to 
his  own  will  or  caprice,  but  that  he  exercised  it 
for  good  reasons  which  can  be  given,  and  that  he 
was  entitled  especially  to  do  so  when  he  was  asked 
to  enforce  such  a  statute,  and  a  statute  of  such  a 
olass  as  the  class  to  which  this  statute  belongs. 
I  am  therefore  of  opinion  that  there  is  no  danger 
in  holding — and  that  was  the  only  thing  I  was 
anxious  about  in  this  case — as  we  hold  to-day, 
that  the  law  upon  other  statutes  may  be  strained 


to    allow    magistrates    to    refuse    pr 
which    they    ought    to    allow   to    be    pr 
initiated. 

Channell,  J. — I  agree  in  the  judgment  of  the- 
oourt.  I  prefer  to  base  my  judgment  upon  the 
grounds  stated  by  the  Lord  Chief  Justice,  and 
upon  those  alone.  With  reference  to  those 
which  my  brother  Darling  has  just  laid  down, 
the  matters  were  not  brought  before  us  in 
the  argument,  and  I  prefer  to  express  no 
opinion  upon  those  matters  except  that  in  my 
view  this  statute  is  not  a  statute  merely  directed 
against  opinions,  nor  do  I  think  that  Lord  Mans- 
field, in  the  passages  that  have  been  quoted  to  us 
from  his  life,  was  laying  down  the  law  in  a  way 
that  we  ought  to  recognise.  The  opinions  of  an 
eminent  man,  as  he  was,  of  course  deserve  oar 
respect ;  but  so  far  as  I  understand  it,  the  views 
that  he  laid  down  to  this  jury  have  never  got  into 
the  Law  Reports,  and  have  never  been  treated  as 
a  statement  of  the  law.  He  was  not  trying,  as  I 
understand  it,  a  criminal  case,  but  an  action 
brought  by  a  common  informer  to  recover  and 
put  into  his  own  pocket  a  penalty;  an  action 
which  has  never  met  with  a  great  amount  of 
favour,  and  has  seldom,  I  suppose,  succeeded  in 
recent  years — at  any  rate  unless  the  judge 
summed  up  in  a  very  different  way  from  that  in 
which  Lord  Mansfield  seems  to  have  summed  up 
in  this  case.  One  is  not  surprised  that  the  jury 
found  for  the  defendant  in  that  case.  But  the 
matters  which  we  have  to  consider  in  this  case 
seem  to  me  to  be  very  different  indeed  from  that, 
but  I  do  think  that  these  were  matters  that  this 
magistrate,  in  the  exercise  of  his  discretion,  was  en- 
titled to  take  into  consideration.  I  should  content 
myself  entirely  with  a  statement  that  I  &£ree  with 
the  judgment  of  the  Lord  Chief  Justice,  if  it  were 
not  that  matters  had  been  introduced  in  argument 
in  this  case  as  to  which  I  think  it  is  extremely 
desirable  that  there  should  be  no  mistake  here- 
after as  to  what  it  is  that  we  do  in  fact  lay  down. 
Now,  these  clauses  in  ttis  statute  appear  to  have 
been  passed,  as  the  preamble  to  sect.  28  states, 
for  the  purpose  of  the  gradual  suppression  and 
final  prohibition  of  these  religious  orders,  and 
one  sees  that  the  object  is  to  get  all  members 
of  those  orders  gradually  expelled  from  this 
country.  Persons  who  were  resident  here  at 
the  time,  whether  natural  born  subjects  or 
foreigners,  and  who  were  members  of  any  of 
these  religious  orders,  were  to  be  allowed  to 
stay  here  conditionally  upon  their  registering 
themselves.  Natural  born  subjects  who  were  at 
the  time  members  of  the  order  were  entitled  to 
come  here  and  to  get  the  same  protection  as  if' 
they  had  happened  to  be  here  at  the  time  of  the 
passing  of  the  Act,  provided  that  within  a 
certain  time  after  their  coming  here  they  regis- 
tered themselves.  All  those  persons  in  the  course 
of  time  would  die,  and  the  persons  to  whom  the 
Bpeoial  privileges  of  staying  here  were  given  by  the 
Act  of  Parliament  would  in  the  course  of  a  great 
number  of  years  disappear :  and  theee  provisions 
were  made  that  no  persons  being  admitted  to 
these  religious  orders  elsewhere  should  come 
here,  or  that  they  should  be  admitted  here  and  be 
here.  The  effect  of  those  would  be,  as  stated  in 
the  preamble,  to  effect  the  gradual  suppression 
and  final  prohibition  of  these  religious  orders, 
and  it  seems  to  me  it  would  have  been  done,  not 
because  of  their  opinions,  but  because  they  were- 
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aupposed  at  that  time,  rightly  or  wrongly,  to  be 
mischievous  persons ;  to  6©  persons  whom  it  was 
desirable  not  to  have  in  this  oountry ;  and  the 
mode  in  which  this  was  done  was  to  say  that 
their  being  here  should  be  a  misdemeanour,  and 
that  upon  their  being  lawfully  convicted  they 
were  to  be  sentenced  and  ordered  to  be  banished. 
"That  is  a  peculiar  sentence,  not  punishing  them 
for  being  members  of  these  religious  orders,  but 
directing  that  they,  being  members  of  these 
religious  orders,  and  not  coming  within  the  privi- 
lege of  persons  who  were  here  at  the  time  of 
the  passing  of  the  Ace  of  Parliament,  they  should 
be  told  to  leave  the  oountry.  Now,  it  is  put  in  the 
form  of  a  criminal  offence,  and  as  it  is  put  in 
the  form  of  a  criminal  offence,  it  appears  to  me 
that  a  private  individual  is  entitled  to  prosecute 
for  it.  As  Mr.  Avory  said,  it  is  an  important 
constitutional  principle  that  a  private  individual 
may  set  the  ojnminal  law  in  motion — at  his  own 
risk  in  certain  oases,  of  course,  but  that  he  may 
do  so.  To  hold  the  contrary  appears,  to  use  an 
illustration  of  which  one  is  reminded  by  the 
special  subject  of  this  kind  of  prosecution,  is 
very  like  reviving — if  that  is  the  proper  expres- 
sion for  something  which  I  suppose  on  the  best 
.authority  never  existed — reviving  the  dispensing 
power  of  the  Crown  that  was  the  subject  of  so 
much  trouble  in  the  days  gone  by.  I  think  it  is 
an  important  principle  to  hold  that  except  where 
the  special  terms  of  the  Act  of  Parliament  direct 
the  contrary  iof  which  there  are  some  instances) 
a  private  individual  may  institute  criminal  prose- 
cutions, and  if  this  magistrate  held,  and  I  think 
he  did  express  his  opinion  to  the  contrary  of 
that  as  regards  this  Act  of  Parliament — if  he 
had  proceeded  upon  that  alone  I  should  think  we 
ought  to  direct  the  mandamus  to  go.  But  in  my 
view,  although  he  expressed  that  opinion  and 
-stated  it  as  one  of  the  grounds  of  his  decision, 
he  stated  it  only  as  one  of  the  grounds,  and  be 
went  on  as  it  were  to  say :  Even  if  I  am  wrong 
in  saying  that  a  private  individual  cannot  initiate 
these  proceedings,  at  any  rate  I  am  entitled  to 
take  it  into  account  as  one  of  the  matters  to  be 
-dealt  with  when  I  come  to  consider  whether  I  should 
•exercise  my  discretion.  In  that  view  I  think  he 
was  right,  and  taking  that  into  account,  and  taking 
into  account  the  fact  that  proceedings  had  not 
in  fact  been  taken  during  the  seventy  odd  years 
since  the  Act  of  Parliament  was  passed,  he  was 
•entitled  to  take  into  consideration  those  matters, 
and  to  say:  "I  will  not  issue  this  summons. 
If  I  were  preventing  you  from  taking  these  pro- 
ceedings and  raising  the  question  at  all,  possibly 
I  might,  but  I  am  not  doing  so.  You  are  entitled 
to  present  a  bill  to  the  grand  jury,  and  if  the  bill 
is  presented  there  will  be  a  direction  of  the  learned 
judge  to  the  grand  jury  upon  the  law  applicable 
to  this  matter,  as  to  whioh  my  opinion  is  what  I 
have  expressed,  but  as  to  which  I  agree  there 
may  be  doubts,  and  in  the  exercise  of  my  discre- 
tion I  think  that  is  the  totter  way  of  dealing  with 
the  matter."  If  he  has  said  that,  I  think  it  is 
impossible  for  us  to  say  that  he  is  wrong,  and 
that  if  we  were  to  issue  a  mandamus,  we  should  be 
doing  that  which  the  court  never  does  upon  man- 
damus— namely,  directing  a  man  how  to  do  his 
duty.  The  function  of  a  mandamus  is  to  direct 
the  person  to  whom  it  is  addressed,  whether  a 
magistrate  or  anyone  else,  to  do  his  duty,  but  not 
to  direct  him  to  do  Ms  duty  in  any  particular  I 


mode.  The  mandamus  which  we  should  issue,  if 
we  issued  one  here,  would  be  to  hear  and  deter- 
mine this  application  for  a  summons.  In  my 
view  he  has  beard  it  and  determined  it,  because 
he  has  taken  into  consideration  matters  which  he 
was  entitled  to  take  into  consideration,  and,  having 
taken  them  into  consideration,  he  has  decided  not 
to  issue  the  summons.  Ruh  discharged. 

Solicitor  for  the  prosecutor,  John  Othen. 

Solicitors  for  the  respondents,  Witham,  RosheU, 
Munster,  and  Weld. 

Solicitor  for  the  magistrate,  The  Solicitor  of  the 
Treasury. 


April  21  and  May  3, 1902. 

(Before  Lord  Alvbbstonb,  O.J.,  Cabling  and 

Channell,  JJ.) 
Great  Northern  and  City  Railway  Com- 
pany (apps.)  v.  Tillbtt  (resp.).  (a) 

Lands  Clauses  Acts  —  Compensation  —  Tenancy 
from  year  to  year — Jurisdiction  of  justices  to 
inquire  into  title  of  claimant — Requirement  to 
give  up  possession  before  expiration  of  term- 
Condition  precedent  to  right  to  compensation— 
Lands  Clauses  Consolidation  Act  1845  (8  A  9 
Vict.  c.  18),  «.  121. 

Where  a  claim  for  compensation  is  made  under 
sect.  121  of  the  Lands  Clauses  Consolidation 
Act  1845  by  a  person  who  has  no  greater  interest 
than  as  a  tenant  for  a  year  or  from  year  to  year, 
and  the  claimant  alleges  such  an  interest,  the  jus- 
tices have  no  jurisdiction  under  that  section  to 
inquire  into  the  title  of  the  claimant  to  the 
interest  which  he  alleges,  but  they  are  bound  to 
assess  the  compensation  upon  the  basis  of  his 
alleged  interest,  if  there  be  no  other  objection  to 
their  jurisdiction. 

It  is  a  condition  precedent  to  the  right  to  obtain 
compensation  under  sect  121  that  the  claimant 
should  have  been  required  to  give  up  possession 
before  the  expiration  of  his  term  or  interest  in 
the  premises,  and  the  justices  have  jurisdiction 
to  inquire  and  must  ascertain  whether  the 
claimant  has  been  so  required  to  give  up  posses- 
sion before  the  end  of  his  term,  as  the  question  of 
the  amount  of  compensation  for  the  claimant's 
unexpired  term  wiU  depend  upon  that,  and  if 
there  be  no  evidence  of  a  requirement  to  give  up 
possession  the  justices  ought  not  to  assess  com- 
pensation. 

Case  stated  by  an  alderman  and  justice  of  the 
peace  of  the  city  of  London. 

On  the  10th  Oct.  1901  the  respondent  made 
application  to  the  court  of  summary  jurisdiction 
sitting  at  the  Guildhall  that  the  court  should 
determine  the  amount  of  compensation  to  be  paid 
to  the  respondent  under  the  Lands  Glauses  Con- 
solidation Act  1845  by  the  Great  Northern  and 
City  Railway  Company  (the  appellants)  in 
respect  of  32,  Finsbury-pavement,  in  the  city  of 
London. 

The  respondent  applied  as  the  receiver  and 
manager  for  himself  and  others  trading  as  Messrs. 
Tillett  and  Yeoman,  auctioneers,  38,  Finsbury- 
pavement. 

On  the  28th  Oct.  the  summons  was  heard  at 
the  Guildhall  by  the  alderman  (having  by  law  the 

(a)  Reported  by  W.  W.  0&B,  Beq.,  B*rrlnter-«t-L*w. 
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authoritiy  of  two  justices),  when  he  determined 
the  amount  of  compensation  to  be  paid  by  the 
appellants  to  the  respondent  to  be  5602. 

The  following  facte  were  either  proved  or 
admitted  on  the  hearing : — 

In  the  year  1899  the  respondent  James  Tillett, 
with  Yeoman  and  Andrews,  carried  on  the  busi- 
ness of  auctioneers  and  surveyors  in  part  of  the 
basement  of  ^To.  32,  Finsbury-pavement,  which 
they  held  from  their  immediate  landlord,  Matthew 
Jarvis,  who  acted  as  solicitor  for  them  and  the 
respondent  with  reference  to  the  claims  and 
proceedings  hereinafter  mentioned.  When  the 
tenancy  upon  which  Messrs.  Tillett  and  Yeoman 
held  the  premises  was  created,  it  was  agreed  that 
it  should  expire  on  the  25th  Deo.  1899,  but 
Messrs.  Tillett  and  Yeoman  remained  in  pos- 
session after  the  25th  Dec.  1899. 

Negotiations  were  entered  into  between  Messrs. 
Tillett  and  Yeoman,  and'  their  landlord,  Mr. 
Jarvie,  with  a  view  to  extend  the  tenancy,  the 
result  of  which  was  at  issue  between  the  respon- 
dent and  the  appellants,  but  the  correspondence 
was  not  produced  before  the  magistrate. 

On  the  12th  June  1899  notice  to  treat  was 
served  on  behalf  of  the  company  on  Mr.  Jarvis, 
and  on  the  14th  June  a  like  notice  was  served 
upon  the  members  of  the  firm  of  Messrs.  Tillett 
and  Yeoman. 

On  the  3rd  Julv  1899  Messrs.  Tillett  and 
Yeoman  sent  in  a  claim  for  compensation  on  the 
basis  of  an  interest  which  they  were  ultimately 
unable  to  support. 

Messrs.  Tillett  and  Yeoman,  in  the  month  of 
March  1900,  for  their  own  purposes  went  out  of 
actual  occupation  of  the  premises,  but  retained 
the  keys. 

On  the  1st  Jan.  1901  Mr.  Jarvis  assigned  to 
the  appellants  iiis  lease  of  No.  32,  Finsbury- 
pavement.  The  assignment  recited  that  the 
agreement  for  the  sale  of  the  lease  was  subject  to 
the  rights  as  against  the  appellants  (if  any)  of 
Messrs.  Tillett  and  Yeoman,  who  were  stated 
therein  to  have  been  until  recently  in  occupation 
of  part  of  the  basement. 

The  above  assignment  recited  an  alleged  under- 
lease, dated  the  6th  March  1900,  from  Mr.  Jarvis 
to  Messrs.  Tillett  and  Yeoman,  the  validity  of 
which  was  in  the  assignment  stated  to  be  disputed 
by  the  appellants,  and  the  assignment  was 
expressed  to  be  made  subject  to  the  rights  as 
against  the  appellants  (if  any)  of  Messrs.  Tillett 
and  Yeoman  under  the  said  underlease,  or  any 
other  shorter  tenancy  (if  any)  there  were,  but  the 
appellants  did  not  thereby  admit  any  rights. 

The  appellants,  on  or  about  the  22nd  Jan.  1901, 
oommenced  to  pull  down  the  premises. 

The  before- mentioned  claim  was  abandoned, 
and  on  the  29th  Aug.  1901  the  respondent  James 
Tillett,  as  the  receiver  and  manager  of  the  busi- 
ness of  Messrs.  Tillett  and  Yeoman,  sent  in  a 
claim  for  5601.  on  the  basis  of  a  tenancy  from 
year  to  year  of  a  portion  of  the  basement  of  No.  32, 
Finsbury-pavement.  This  claim  was  in  respect 
of  a  "  tenancy  from  year  to  year  at  1302.  per 
annum,  and  the  loss  sustained  by  reason  of  the 
removal  of  the  business  therefrom,  which  has  been 
carried  on  by  the  claimants  there  and  next  door 
for  the  last  seven  years,"  and  for  some  small  sums 
in  respect  of  the  expenses  of  removing. 

It  was  for  the  purpose  of  assessing  the  com- 
pensation  under    the     above,    claim    that   the 


summons  was  issued,  and  the  magistrate  was- 
asked  to  determine,  under  sect.  121  of  the  Lands 
Clauses  Consolidation  Act  1845,  the  amount  of 
such  compensation. 

On  the  hearing  of  the  summons  it  was  objected 
on  behalf  of  the  appellants  that  the  magistrate 
had  no  jurisdiction  to  determine  the  amount  of 
the  compensation  claimed,  and  that  the  summons 
ought  to  be  dismissed  on  the  grounds  (1)  that  the 
premises  in  respect  of  which  compensation  was- 
sought  were  not  in  the  possession  of  the  respon- 
dent or  Messrs.  Tillett  and  Yeoman  within  the 
meaning  of  sect.  121 ;  and  (2)  that  the  respondent 
and  Messrs.  Tillett  and  Yeoman  on  the  facts* 
before  the  magistrate  were  not  within  sect.  121,  or 
entitled  to  issue  the  summons  or  to  claim  to  have 
compensation  assessed. 

The  alderman  decided  to  assess  the  compensa- 
tion as  required  by  the  summons  on  the  ground' 
that  the  respondent  and  Messrs.  Tillett  and 
Yeoman  could  only  obtain  compensation  and  get 
it  assessed  under  sect.  121,  and  on  the  authority 
of  Beg.  v.  Kennedy  (68  L.  T.  Rep.  454;  (1893} 
1  Q.  B.  533)  and  Bexley  Heath  Railway  Company 
v.  North  (71  L.  T.  Eep.  533;  (1894)  2  Q.  B.  579),. 
and  he  assessed  the  compensation  at  5601. 

The  question  for  the  opinion  of  the  court  was 
whether  the  respondent  and  Messrs.  Tillett  and 
Yeoman  were  entitled  to  have  the  compensation* 
the  subject  of  the  claim  of  the  29th  Aug.  1901, 
determined  under  sect.  121  of  the  Lands  Clauses 
Consolidation  Act  1845,  and  whether  the  alder- 
man was  right  in  proceeding  to  assess  the  same 
accordingly. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, the  award  of  5601.  was  to  stand;  if  the 
oourt  should  be  of  opinion  in  the  negative,  then 
the  award  was  to  be  set  aside  and  the  summons 
dismissed. 

The  Lands  Clauses  Consolidation  Act  1845 
(8  &  9  Vict.  c.  18)  provides : 

Sect  121*  If  soy  such  lands  shall  be  in  the  possession 
of  any  person  having  no  greater  interest  therein  than  ss 
tenant  for  a  year  or  from  year  to  year,  and  if  snoh 
person  be  required  to  give  up  possession  of  any  lands- 
so  oocupied  by  him  before  the  expiration  of  his  term  or 
interest  therein,  he  shall  be  entitled  to  compensation  for 
the  value  of  his  unexpired  term  or  interest  in  snoh 
lands,  and  for  any  just  allowance  which  ought  to  be 
made  to  him  by  an  incoming  tenant,  and  for  any  lost  or 
injury  he  may  sustain,  or  if  a  part  only  of  snoh  land  be 
required,  compensation  for  the  damage  done  to  him  in 
his  tenancy  by  severing  the  lands  held  by  him,  or  other- 
wise injuriously  affecting  v.he  same ;  and  the  amount  of 
suoh  compensation  shall  be  determined  by  two  justices^ 
in  case  the  parties  differ  about  the  same;  and  upon 
payment  or  tender  of  the  amount  of  suoh  compensation 
all  suoh  persons  shall  respectively  deliver  up  to  the  pro- 
prietors of  the  undertaking,  or  to  the  person  appointed  by 
them  to  take  possession  thereof,  any  suoh  lands  in  their 
possession  required  for  the  purposes  of  the  special  Act 

Harnett  for  the  appellants. — The  question  is 
whether  the  respondent  is  within  sect  121,  and 
is  entitled  to  have  compensation  assessed  under 
that  section.  He  is  not  entitled  to  have  any  com- 
pensation assessed.  Originally  Tillett  and  Yeo- 
man were  in  possession  for  a  term  which  expired 
on  the  25th  Deo.  1899.  The  notice  to  treat  was 
served  before  that  date,  so  that  the  tenancy 
which  was  existing  at  the  date  of  the  notice  to 
treat  expired  at  Christmas  1899.  They  remained 
on  in  possession  for  some  three  months,  and  then 
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voluntarily  went  out  of  possession.  Upon  those 
facts  they  were  not  tenants  at  all ;  they  were 
either  holding  over  or  were  tenants  at  will.  The 
sequence  of  events  was  the  following :  There  was 
the  notice  to  treat ;  there  was  the  tenancy  going 
on  at  the  time ;  the  tenants  were  not  required  to 
give  np  possession  dnring  the  tenancy;  the 
tenancy  expired,  and  the  tenants,  holding  over, 
went  vol  ant  arily  out  of  possession.  Whatever  may 
have  been  the  nature  of  the  respondent's  occupa- 
tion after  the  25th  Dec.  1899,  it  was  not  a  tenancy 
in  respect  of  which  compensation  could  be  claimed, 
and,  in  fact,  Tillett  ana  Yeoman  were  not  turned 
oat  at  all  during  the  existence  of  any  tenancy 
which  existed  at  the  date  of  the  notice  to  treat ; 
and  the  date  of  the  notice  to  treat  fixes  the  rights 
of  the  parties : 

Em  parte  Edwards,  25  L.  T.  Rep.  149 ;  L.  Rep.  12 
Eq.  389. 

A  tenancy  created  after  the  date  of  the  notice 
to  treat  is  not  a  subject  for  compensation :  (Ibid). 
Secondly,  it  is  a  condition  precedent  to  the  right 
of  a  claimant  to  compensation  under  sect.  121 
that  he  must  be  in  possession  and  be  required  to 
give  up  possession  before  the  expiration  of  his 
term  or  interest.  There  must  be  a  requiring  of 
possession,  and  a  notice  to  treat  is  not  a  requiring 
of  possession  or  a  demand  for  possession : 

Beg.  v.  8tone,  14  L.  T.  Rep.  552 ;  L.  Rep.  1  Q.  B. 
529. 
The  claimants  had  to  show  a  right  to  compensa- 
tion under  the  section.  They  are  not  within  the 
section  at  all,  because  they  were  not  required  to 
give  up  possession,  as  they  gave  it  up  voluntarily. 
The  alderman  was  wrong  in  proceeding  to  award 
compensation,  and  the  award  ought  to  be  set 
aside. 

Park  Ooff  for  the  respondent — The  alderman 
was  right  in  assessing  the  compensation.  Where 
a  claim  is  made  for  compensation  under  sect.  121 
the  justices  have  no  right  to  inquire  into  the 
title  of  the  claimant,  but  they  are  bound  to 
assess  the  compensation  on  the  basis  of  the  title 
which  he  alleges.  In  the  case  of  Re  East  London 
Railway  Company  (63  L.  T.  Rep.  147,  at  p.  148 ; 
24  Q.  B.  Div.  507,  at  p.  511)  Lord  Esher,  M.R. 
says  that  under  the  Lands  Glauses  Act  it  is  clear 
that  no  question  could  be  raised  as  to  the  title  of 
the  claimant  until  the  amount  of  the  compensa- 
tion has  been  settled  by  means  of  a  trial  before 
the  sheriff  and  a  compensation  jury  summoned 
under  that  Act.  That  was  followed  by  the  case 
of  Reg.  v.  London  and  North-Western  Railway 
Company  (1894)  2  Q.  B.  512).  The  compensation 
must  be  assessed  by  two  justices  under  sect.  121, 
as  there  is  no  other  section  applicable  in  cases 
where  the  claimant  has  a  less  interest  than  a 
tenancy  from  year  to  year  (Reg.  v.  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company,  23 
L.  T.  Rep.  O.  S.  287 ;  4  B.  &  B.  88),  and  the 
Question  whether  the  claimant  has  such  an 
interest  cannot  be  dealt  with  by  the  justices 
under  that  section.  The  question  of  liability  can 
only  be  raised  as  a  defence  to  an  action  on  the 
award,  and  the  question  whether  the  claimant  has 
the  title  which  he  alleges  can  be  determined  in  an 
action  on  the  award,  which  is  the  proper  way  to 
raise  the  question  : 

Brierley  Hill  Local  Board  v.  Peareall,  51  L.  T.  Rep. 
577;  9  App.  Cas.  595. 

[ChajtxelIj,  J. — The  question  really  is  whether 


the  smaller  amounts  which  can  be  assessed  before'. 
.  justices  under  sect.  121  stand  in  the  same  position 
as  the  larger  sums  where  the  arbitrator  or  jury 
only  assess  the  amount,  and  the  question  of  title- 
is  dealt  with  elsewhere.]  The  two  cases  stand 
in  the  same  position ;  the  justices  can  only  deter- 
mine the  amount,  and  the  question  of  title  must 
be  dealt  with  elsewhere.  With  regard  to  the  second 
point,  although  it  is  found  that  the  respondent 
went  out  of  actual  occupation  in  March  1900,  they 
never  really  gave  up  possession  until  the  appel-. 
lants  entered,  as  they  retained  the  keys  of  the 
premises. 

HanseU  in  reply. — The  magistrate  had  no 
jurisdiction  at  all  to  entertain  the  claim  or  deal 
with  the  case  unless  the  claimant  brought  him- 
self within  the  section.  There  was  absolutely  no 
tenancy  from  year  to  year  proved.  None  of  the 
cases  cited  as  to  there  being  no  jurisdiction  to 
inquire  into  the  title  were  under  sect.  121,  and  do 
not  conclude  this  case.  The  claimant  must  show 
some  title  and  some  right  to  take  out  the 
summons.  He  must  show  that  he  has  some 
interest  which  comes  within  the  section  and,  aa 
the  section  indicates,  he  has  to  prove  occupation. 
If  he  shows  no  interest  at  all,  he  is  not  within 
the  section,  and  if  he  shows  too  large  an  interest 
he  is  outside  the  section.  If  he  merely  shows  a> 
tenancy  from  year  to  year  created  after  the 
notice  to  treat,  then  he  shows  that  there  is  nothing 
to  assess  under  the  section,  as  a  tenancy  from 
year  to  year  created  after  the  notice  to  treat  is 
not  within  the  section.  The  second  point  is  con- 
clusive for  the  appellants  as  there  was  no  demand 
for  possession.  Cur.  adv.  vult. 

May  3. — The  judgment  of  the  court  (Lord 
Alverstone,  O.J.,  Darling  and  Channell,  JJ.)  waa 
read  by 

Lord  Alyebstonb,  C.J. — This  was  a  case  stated 
by  an  alderman  of  the  city  of  London  on  an 
application  made  to  him  to  assess  compensation, 
under  sect.  121  of  the  Lands  Glauses  Act.  That 
section  requires  that  the  amount  of  compensation 
payable  to  persons  who  have  no  greater  interest 
than  as  tenant  for  a  year  or  as  from  year  to  year, 
shall  be  determined  by  justices.  The  facts  raise 
two  questions,  whether  in  such  a  case  the  justices- 
have  power  to  inquire  and  determine — first, 
whether  the  claimant  has  the  interest  whiqh  he 
alleges,  and,  secondly,  whether  the  claimant* 
were  required  to  give  up  possession  before  the 
expiration  of  their  term  within  the  meaning  of 
the  section.  As  regards  the  first  point— namely, 
whether  the  justices  have  any  jurisdiction  tx> 
inquire  into  the  title  of  the  claimant  to  the 
interest  which  he  alleges,  we  are  clearly  of  opinion, 
that  they  have  no  such  right.  The  duty  of  the 
justices  is,  in  this  respect,  practically  the  same  as 
that  which  is,  under  other  sections  of  the  Act,  to 
be  discharged  by  juries  and  arbitrators.  As  was 
pointed  out  in  the  case  of  Reg.  v.  Lord  Mayor  of 
London  (16  L.  T.  Rep.  280;  L.  Rep.  2  Q.  B.  292> 
the  121st  section  of  the  Act  comes  by  way  of 
proviso  taking  out  of  the  previous  general  enact-, 
ment  a  particular  branch  for  which  it  makes  a 
particular  provision,  and,  therefore,  on  principle, 
the  same  rules  as  to  investigation  of  title  should 
apply,  although  the  tribunal  for  assessing  the 
the  amount  of  compensation  is  different.  A  long 
series  of  authorities,  commencing  with  Reg.  v. 
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London  and  North-Western   Railway    Company 
(22  L.  T.  Rep.  O.  S.  346 ;  3  E.  A  B.  443),  and  fol- 
lowed by  many  subsequent  oases,  has  conclusively 
established  that  the  jury  or  arbitrator  has  no  right 
to  try  a  question  of  theclaimant'etitle  to  the  interest 
which  he  alleges ;  any  such  question  must  be  raised 
in  subsequent  proceedings.    Although  there  is  no 
authority  expressly  dealing  with  the  case  under 
sect.  121,  the  same  principle  is  in  our  opinion 
practically  recognised  in  the    case  of  Reg.    v. 
Mannay  (31  L.  T.  Bep.  702 ;  44  L.  J.  27.  M.  0.), 
and  CranweU  v.  Mayor,  Ac,  of  London  (22  L.  T. 
Bep.  760;  L.  Bep.  5  Ex.  284).     Therefore  upon 
the  first  point  raised  we  are  of  opinion  that,  the 
claimants  alleging  that  they  had  an  interest  as 
tenants  from  year  to  year,  the  justices  were  bound 
to  assess  compensation  upon  that  basis,  assuming 
no  other  objection  could  be  taken  to  their  juris- 
diction.   It  is,  however,  a  condition  precedent  to 
the  right  to  claim  compensation  under  sect  121 
that  the  claimant  shall  have  been  required  to  give 
up  possession  before  the  expiration  of  his  term  or 
interest  therein,  and  that  in  that  case  he  shall  be 
entitled   to  compensation  for  the   value   of  his 
unexpired  term  or    interest.      It  is,  we  think, 
obvious  from  this   language  that  the  justices 
must   ascertain    whether    or   not  the  claimant 
has  been  required  to  give  up  possession  before 
the  expiration  of  his  term,  because  the  question 
of  compensation  will  depend   upon    that   fact. 
If  the  claimant  was   required  to   give  up  pos- 
session only  a  few  days  before  toe  expiration 
of  bis  term,  the  compensation  would    be  very 
different  from  that  which  he  would  receive  if  he 
was  required  to  give  it  up  more  than  six  months, 
or  it  might  be  nearly  eighteen  months,  before  his 
interest  could  be  determined,  and  the  cases  of 
Reg  t.  London  and  Southampton  Railway  Com- 
pany (10  A.  &  E*  3)  and  Reg.  v.  Stone  (14  L.  T. 
Bep.   552;    L.    Bep.  1  Q.  B.  529),  are  in  our 
opinion  authorities  to  show  that  requirement  to 
give  up  possession  is  an  essential  condition  of  the 
right  to  claim  an  assessment   of  compensation 
under  sect.  121.     Applying  this  rule  to  the  facte 
of  this  case,  it  appears  that  notice  to  treat  having 
been  given  to  the   claimants  on  the  14th  June 
1899,  the  term  on  which  they  were  then  holding 
expired  on  the  25th  Dec  1899,  that  they  held  over 
upon  conditions  which  are  not  agreed,  but  which, 
as  the  claimants  claimed  to   be    tenants    from 
year  to  year,  would,  as  we  have  already  said,  compel 
the  justices  to  assess  compensation  on  that  basis; 
and  in  the  month  of  March  1900   the  claimants 
went  out  of  occupation,  merely  retaining  the  key. 
Nothing  further  nappened,  as  far  as  they  were 
concerned,  until  the  22nd  Feb.  1901,  when  the 
company  having  taken  an  assignment   of   the 
landord  s  interest,  pulled  the  house  down.  Under 
these  circumstances  we  are  of  opinion  that  there 
was  no  evidence  that  tbe  claimants  were  required 
by  the  company  to  give  up  possession  of  lands 
occupied  by  them  before  the  expiration  of  their 
term  or  interest,  and  upon  this  ground  the  magis- 
trate ought  to  have  held  that  he  could  not  assess  any 
compensation.    If  the  claimants  have  any  claim 
against  the  company  based  upon  the  fact  that 
when  they  went  out  of  possession  they  retained 
the  key,  this  would  not,  in  our  opinion,  be  matter 
for  compensation  under  seot  121,  but  if  any  claim 
could  be  founded  thereon,  as  to  which  we  express 
no  opinion,  it  would  have  to  be  dealt  with  by 
action,  as  pointed  out  in  the  case  of  CranweU  v. 


Mayor,  &c,  of  London,  (ubi  sup.),  to  which  we  have 
already  referred.  For  the  above  reasons  we  are 
of  opinion  that  our  judgment  must  be  for  the 
appellants. 

Appeal  allowed.    Judgment  for  ike  appellanU. 

Solicitors  for  the  appellants,  Le  Brasseur  and 
Oakley. 
Solicitor  for  the  respondent,  Matthew  J.  Jarvis 


PBOBATB,  DIVORCE,  AND  ADMIRALTY 

DIVISION. 

DIVORCE    BUSINESS. 

Tuesday,  March  4, 1902. 

(Before  Sir  F.  Jeune,  President,  and 

BABNB8,  J.) 

Hill  v.  Hill,  (a) 
Appeal  from  justices — Allowance— Stepchildren 
— Liability  of  husband — Discretion  of  justices- 
Poor  Law  Amendment  Act  1834  (4  A  5  Wu%  i, 
c.  76),  s.  57 — Summary  Jurisdiction  (Married 
Women)  Act  1895  (58  £59  Vict  c.  39),  s.  4. 

A  husband  is  liable  under  the  Poor  Law  Amend- 
ment Act  1834,  for  the  support  of  his  stepchildren 
and  the  liability  is  fully  recoanised  by  sect.  4  of 
the  Summary  Jurisdiction  {Married  Women) 
Act  1895.  In  assessing  the  amount  of  the  allow- 
ance which  a  husband  is  to  be  ordered  to  pay  for 
the  support  of  his  wife,  who  has  obtained  a 
separation  order  against  him,  and  her  family, 
the  justices  ought  to  consider  the  circumstances 
of  the  case — the  number  of  children,  whether  of 
the  second  or  a  former  marriage,  and  the  prin- 
ciples and  practice  of  the  High  Court  in  cases  of 
judicial  separation  upon  which  allotments  of 
alimony  are  made.  If  the  court  is  of  opinion 
that  the  justices  have  acted  reasonably  under  aU 
the  circumstances  of  the  case  the  allowance 
ordered  by  them  will  not  be  interfered  with. 

Thib  was  an  appeal  of  the  husband  from  an 
order  of  the  justices  of  Southampton,  made  on 
the  19th  April  1901  and  confirmed  on  the  31st 
Jan.  1902,  by  which  the  appellant,  Frederick 
Penton  Hill,  was  ordered  to  pay  to  his  wife, 
Matilda  Alice  Hill,  the  sum  of  30*.  a  week,  17*. 
being  for  the  maintenance  of  her  children  by  a 
former  husband. 

The  order  was  made  under  the  Summary  Juris- 
diction (Married  Women)  Act  1895. 

The  grounds  of  appeal  were  (1)  that  the 
husband  ought  not  to  have  been  ordered  to  pay 
anything  towards  the  maintenance  of  his  step- 
children; and  (2)  that  the  amount  ordered  was 
excessive,  being  more  than  one-third  of  his 
earnings. 

Pritchard  for  the  appellant— The  order  for  the 
maintenance  of  children  ought  not  to  have  been 
made.  At  common  law  a  man  was  not  liable  for 
the  support  of  his  stepchildren.  He  only  became 
liable  if  they  were  chargeable  to  the  parish  under 
the  Poor  Law  Acts.  Neither  the  Matrimonial 
Causes  Act  1878  nor  the  Summary  Jurisdiction 
(Married  Women)  Act  1895  save  the  justices 
power  to  order  maintenance  at  aU  for  the  children 
of  the  marriage.  The  father  would  become  liable 
if  they  became  chargeable  to  the  rates.  Under 
(a)  IXeportM  by  J.  A.  Slitsr.  Esq..  Barrtetar-afe-lAW. 
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the  circumstances  there  was  just  a  possibility  that 
the  father  might  have  to  pay  twice  over.  He 
ought  not  to  be  placed  in  such  a  position.  In 
any  case  the  amount  ordered  was  excessive.  The 
husband  had  been  earning  31.  a  week,  but  his 
wages  were  now  only  50s.  and  out  of  that  sum  he 
had  to  pay  5«.  a  week  for  the  support  of  his  own 
child.    He  cited 

Mortimore  Y.Wright,  6  M.  AW.  482; 

Tubb  v.  Harrison,  4  T.  B.  118 ; 

Cooper  t    Martin,  4  East,  76  ; 

Cobb  v.  Cobb.  (1900)  P.  294  ; 

NoH  v.  Nott,  84  L.  T.  Bep.  573 ;  (1901)  P.  241  ; 

43  Eliz.  c.  2,  s.  6 ; 

4  &  5  Will.  4,  o.  76,  s.  56  ; 

Barnard  for  the  respondent. — The  justices  were 
right  in  their  order.  The  facts  of  the  case  were 
somewhat  suspicious,  and  the  justices  evidently 
did  not  believe  the  evidence  of  the  husband.  As 
to  his  liability,  so  long  as  the  mother  lives  the 
husband  was  liable  to  maintain  his  stepchildren. 
She  had  an  implied  authority  to  pledge  his  credit 
for  necessaries  for  them.  There  is  no  doubt  of 
the  liability  under  the  Poor  Law  Acts  : 

BaseUy  v.  Forder,  18  L.  T.  Bep.  756;  L.  Bep. 
3Q.B.  559. 

There  was  no  hard-and-fast  rule  that  the  court 
must  not  award  more  than  one-third  of  the  joint 
income. 

The  President.— I  do  not  think  that  it  is  now 
necessary  to  decide  what  is  the  exact  liability  of 
a  husband  at  common  law  for  the  children  of  his 
wife  by  a  former  marriage.  This  seems  to  be  so 
to  me,  because  it  is  quite  clear  that  there  is  a 
liability  attaching  to  him  by  virtue  of  the  Poor 
Law  Acts,  although  it  is  not  quite  certain  what 
is  the  extent  of  that  liability.  The  Matrimonial 
Causes  Act  1886  clearly  made  the  husband  liable 
not  only  for  his  wife  but  also  for  his  wife's  family, 
and  this  was  extended  by  the  Act  of  1895. 
Sect.  4  of  the  latter  Act  leaves  no  doubt  what- 
ever in  my  mind  upon  the  subject.  The  words 
are  "any  married  woman  whose  husband  shall 
have  been  guilty  of  persistent  cruelty  to  her,  or 
wilful  neglect  to  provide  reasonable  maintenance 
for  her  or  her  infant  children  whom  he  is  legally 
bound  to  maintain."  The  words  "whom  he  is 
bound  to  maintain  "  clearly  must  include  the  step- 
children, and  I  am  of  opinion  that  the  husband 
is  bound  to  provide  for  them.  In  estimating  the 
amount  to  be  paid  by  the  husband  to  the  wife, 
the  -justices  must  take  into  consideration  the 
number  of  children  to  be  provided  for,  and  exer- 
cise their  discretion  having  regard  to  the  whole 
facts  of  the  case.  The  principles  upon  which 
they  should  act  in  fixing  an  allowance  should,  as 
far  as  possible,  be  the  same  as  those  which  guide 
this  court  in  the  allowance  of  alimony.  But  so 
long  as.  they  exercise  their  discretion  properly  this 
court  will  not  interfere  with  the  amount  of  the 
order  made.  In  the  present  case  we  do  not  think 
that  the  sum  of  30*.  a  week  is  an  excessive  one, 
and  the  appeal  will,  therefore,  be  dismissed  with 
costs. 

Barnes,  J.  concurred. 

-Solicitors  for  the  appellant,  BramaU,  White, 
Banders,  and  Roberts,  for  Page  and  Oulliford, 
Southampton. 

Solicitor  for  the  respondent,  W.  W.  Stocken,  for 
E.  B.  Godwin  and  Son,  Southampton. 
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(Before   Lord   A.lybbstone,   C.J.,   Wright, 

Bruce.  Darling,  and  J  elf,  JJ.) 

Rex  v.  Plummer.  (a) 

Conspiracy — Joint  indictment — Plea  of  guilty  by 
one  defendant  —  Acquittal  of  co-fefendant— 
Withdrawal  of  plea  of  guilty — Practice — Stating 
case  notwithstanding  plea  of  guilty — 11  &  l£ 
Vict.  c.  78. 
One  person  cannot  be  convicted  of  conspiracy  by 

himself. 
If  on  a  joint  indictment  for  conspiracy  one  defen- 
dant pleads  "guilty,  but  his  co-defendants 
plead  "  not  guilty  "  and  are  acquitted,  the  defen- 
dant who  pleaded  guilty  must  be  allowed  to 
withdraw  his  plea  and  must  also  be  acquitted. 
The  court  has  jurisdiction  to  consider  a  case  stated 

where  a  defendant  has  pleaded  guilty. 
Beg.  v.  Brown  (61  L.  T.  Bep.  594;  24  Q.  B.  Div. 

357;  16  Cox  C.  C.  715)  followed. 
Case  stated  for  the  consideration  of  the  court  by 
the  chairman  of  the  Berkshire  Quarter  Sessions. 

The  defendant  Plummer  was  indicted  with 
Fenton  and  Wheeler  on  a  joint  indictment  which 
charged  that  they  had  conspired  together  to 
obtain  certain  sums  of  money  by  false  pretences 
from  the  Conservators  of  the  river  Thames. 

Plummer  pleaded  "  guilty/'  Fenton  and  Wheeler 
pleaded  "  not  guilty,"  were  tried  and  acquitted.  It 
was  then  contended  on  behalf  of  Plummer  that 
he  could  not  be  convicted  of  conspiracy  because 
his  co-defendants  had  been  acquitted. 

The  chairman  overruled  this  contention,  and 
counsel  for  Plummer  then  applied  for  leave  to 
withdraw  his  plea  of  "  guilty  '*  and  to  plead  *'  not 
guilty."  The  chairman,  being  of  opinion  that  he 
had  no  jurisdiction  to  grant  leave,  refused  to 
allow  the  withdrawal  of  the  plea,  and  passed  sen- 
tence, reserving  the  following  points  for  the  con- 
sideration of  the  court:  (1)  Whether  under  the 
above  circumstances  a  conviction  could  be  re- 
corded and  judgment  passed  against  Plummer; 
(2)  whether  the  Court  of  Quarter  Session  had 
3urisdiction  to  permit  him  to  withdraw  his  plea 
and  plead  "not  guilty";  (3)  if  the  Court  of 
Quarter  Sessions  was  wrong  in  giving  judgment 
and  passing  sentence,  what  course  ought  to  have 
been  taken  P 

Dickens,  K.C.  (with  him  A.  J.  David).— U 
Plummer  had  not  pleaded  guilty  he  could  not 
have  been  convicted,  for  the  jury  found  that  the 
other  defendants  had  not  conspired  with  him.  A 
man  cannot  be  guilty  of  conspiring  by  himself, 
any  more  than  he  can  be  guilty  of  a  riotous 
assembly  by  himself : 

Harrison  v.  Errington,  Poph.  202  ; 

Vaux  oaae,  4  Co.  45a  ; 

Reg.  v.  Manning,  51  L.  T.  Bep.  121 ;  12  Q.  B.Div. 
241. 
Here  Plummer  was  not  indicted  for  conspiring 
with  any  persons  except  those  who  were  acquitted. 
If  he  had  been  convicted  for  conspiring  with 
persons  who  were  not  tried  or  with  persons 
unknown,  the  conviction  would  stand : 

B.  v.  Sudbury,  12  Mod.  262. 
But  directly  the  other  defendants  were  tried  and 

(a)  Beported  by  A.  A.  Bethuns,  Eaq.,  Banist«r-&t-Law. 
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acquitted  Plummets  oonviction  would  have  been 
Annulled,  as  in  the  ease  of  an  accessory  where  the 
principal  offender  was  acquitted  : 

Lord  Sanquhar's  eue,  9  Co.  Rep.  211 ; 

Beg.  v.  Ahearne,  6  Cox  C.  C.  6. 

The  Court  of  Quarter  Sessions  should,  directly 
the  co-defendants  were  acquitted,  have  permitted 
the  plea  of  guilty  to  be  withdrawn : 

Beg.T.Cooket$  B.  AC.  538;  7  D.  A  R.  673. 

A  plea  of  guilty  does  not  act  as  an  estoppel.  In 
Beg.  v.  Brown  (61  L.  T.  Rep.  594;  24  Q.  B.  Div. 
357;  16  Cox.  0. 0.  715)  the  prisoner  had  pleaded 
guilty  to  something  which  it  was  argued  could 
not  be  an  offence ;  and  the  court  hnld  that  not- 
withstanding the  plea  of  guilty,  it  had  jurisdiction 
to  entertain  a  case  stated  for  its  consideration. 
B.  v.  Clark  (1  0.  0.  R.)  was  brought  to  the  notice 
of  the  court  and  distinguished.  As  to  the  second 
point,  the  court  had  jurisdiction  to  allow  the 
withdrawal  of  the  plea. 

Biron  (with  him  Frampton),  for  the  Con- 
servators of  the  river  Thames,  did  not  argue. 

Cur.  adv.  vuU. 

Weight,  J. — The  appellant  and  two  other 
persons  were  indicted  together  upon  an  indict- 
ment which  contained  five  counts  charging  the 
obtaining  of  money  by  false  pretences,  and  also 
a  sixth  count  alleging  a  conspiracy  between  the 
three  defendants  to  defraud  the  prosecutors. 
The  sixth  count  did  not  allege  that  there  were  any 
other  or  unknown  parties  to  the  conspiracy.  All 
three  defendants  were  included  in  one  arraign- 
ment. All  pleaded  "  not  guilty  "  to  the  five 
counts ;  the  appellant  pleaded  "  guilty  "  to  the 
sixth  count,  the  other  defendants  pleading  M  not 
guilty "  to  that  count  as  well  as  to  tne  five. 
Thereupon,  it  is  stated  in  the  case,  a  verdict  of 
"not  guilty"  was  returned  in  favour  of  the 
appellants  on  the  first  five  counts,  and  the  trial 
of  the  other  defendants  proceeded,  and  the  appel- 
lant was  called  as  a  witness  against  them.  We 
must  therefore  infer  that  the  appellant  was  given 
in  charge  to  the  jury  upon  the  five  counts  in 
order  that,  no  evidence  being  offered  against  him 
upon  these  counts,  the  jury  might  find  a  verdict 
in  his  favour  upon  them.  The  jury  acquitted  the 
other  defendants  upon  all  the  six  counts.  Counsel 
for  the  appellant  therefore  claimed  that  no  judg- 
ment could  pass  upon  the  appellant  in  respect  of 
hie  plea  of  guilty  to  the  count  for  conspiracy, 
inasmuch  as  the  jury  by  their  verdict  in  favour 
of  the  only  other  alleged  parties  to  the  con- 
spiracy had  negatived  any  conspiracy.  So  far  as 
we  have  been  able  to  discover,  there  is  no  reported 
precedent  which  on  the  facte  is  exactly  in  point. 
There  is  much  authority  to  the  effect  that  if  the 
appellant  had  pleaded  "  not  guilty  "  to  the  charge 
of  conspiracy,  and  the  trial  of  all  these  defen- 
dants together  had  proceeded  on  that  charge,  and 
resulted  in  the  conviction  of  the  appellant  and 
the  acquittal  of  the  only  alleged  oo-oonspirators,  no 
judgment  could  have  been  passed  on  the  appellant 
because  the  verdict  must  nave  been  regarded  as 
repugnant  in  finding  that  there  was  a  criminal 
agreement  between  the  appellant  and  the  others 
and  none  between  them  and  him.  See  Harrison 
▼.  Errinaton  (Popham,  202)  where  upon  an  indict- 
ment of  three  for  riot  two  were  found  "not 
guilty  "  and  one  "  guilty,"  and  upon  error  brought 


it  was  held  a  M  void  verdict "  and  said  to  he  like 
to  cases  in  11  H.  4,  2.  "  Conspiracy  against  two 
and  only  one  of  them  is  found  gouty,  it  is  void, 
for  one  alone  cannot  conspire.  So  in  B.  v. 
Sudbury  (1698,  12  Mod.  262)  when  only  two  out 
of  three  were  found  guilty  of  riot  and  no  allega- 
tion of  cum  aliis  the  judgment  was  arrested.  So 
in  Chitty's  Criminal  Law,  vol.  3,  p.  1141,  on  the 
authority  of  those  cases,  "  the  conviction  will  be 
invalid,  and  no  sentence  can  be  passed."  So  in 
Beg.  v.  Thompson  (16  Q.  B.  832),  per  Lord 
Campbell,  "the  acquittal  of  two  involves  the 
acquittal  of  the  third."  In  Beg.  v.  Manning  (51 
L.  T.  Rep.  121 ;  12  Q.  B.  Div.  241)  this  doctrine 
was  perhaps  somewhat  extended.  There  two 
persons  were  put  on  their  trial  together  at  Nisi 
rrius  for  a  conspiracy,  no  orh-r  parties  being 
alleged.  The  jury  oonvicted  one  with  the  sanction 
of  the  judge,  although  they  were  unable  to  agree, 
and  were  discharged  as  to  the  other;  and  upon  a 
rule  moved  for  a  new  trial  it  was  held  by  Lord 
Coleridge.  C.J.,  and  Mathew  and  Stephen,  JJ. 
that  there  had  been  a  misdirection.  The  issue, 
Mathew,  J.  said,  was  whether  both  were  guilty; 
and  the  jury  had  not  agreed  on  that  issue.  It  is 
true  that  the  judgment  in  Beg.  v.  Manning  pur- 
ports to  be  based  mainly  on  the  opinion  of  the 
judges  in  OXonneU  v.  The  Queen  (1844, 11  CL  <kP. 
at  pp.  286-7),  which  does  not  seem  to  us  to  affect 
the  present  question ;  but  the  decision  itself  is  in 
accordance  with  the  previous  authorities,  which 
appear  to  establish  that  the  mere  possibility  of 
the  one  defendant  having  been  acquitted  by 
reason  of  evidence  not  being  forthcoming  or 
admissible  against  him  which  was  forthcoming  or 
admissible  against  the  other  who  has  been  tried 
with  him,  is  not  enough  to  cure  the  inconsistency 
apparent  on  the  record.  It  is  equally  clear,  on 
the  other  hand,  that  if  the  appellant  had  been 
arraigned  and  tried  alone  for  tne  conspiracy  and 
had  been  oonvicted,  his  conviction  would  have 
been  good  at  the  time,  and  judgment  could  have 
been  pronounced  against  him,  although  the  other 
persons  included  in  the  indictment  had  not 
appeared,  or  were  dead,  or  the  trial  of  them  had 
been  postponed.  See  Bro.  Abr.  Conspiracy,  21 ;  R. 
v.  Nichols  (1742, 13  East  412,  n.),  B.  v  Scott  (1761, 
3  Burr.  1262),  B.  v.  Cooke  (1826,  5  B.  AC.  538), 
Beg.  v.  Ahearne  (1852,  6  Cox  0.  C.  6),  in  which 
case,  however,  it  is  difficult  to  see  how  the  question 
really  arose  at  all,  since  the  indictment  was 
not  for  a  mere  conspiracy  to  murder,  but  for 
actual  murder,  though  laid  into  an  averment 
of  conspiracy,  as  appears  from  the  sentence  of 
death  reported  in  H.  C.  L.  381.  It  is,  however, 
not  clearly  settled  whether,  in  such  a  case  of 
separate  trials,  a  subsequent  acquittal  of  the  other 
defendants  upon  their  separate  trial  would  or 
would  not  avoid  the  effect  of  the  previous  con- 
viction of  the  appellant.  So  if,  in  the  present 
case,  the  appellant  had  been  sentenced,  as  he 
might  have  been,  immediately  upon  his  pleading 
guilty  to  the  charge  of  conspiracy,  the  sentence 
would  have  been  right  when  passed,  but  it  is  not 
certain  whether,  upon  the  acquittal  of  the  other 
defendants,  the  sentence  upon  him  must  have 
been  vacated  or  treated  as  erroneous,  just  as 
judgment  against  an  accessory  passed  during  the 
attainder  ox  the  principal  was  good  during  the 
attainder,  but  was  ipso  facto  avoided  when  the 
attainder  was  removed  (I  Hale  523,  etc.,  Lord 
Sanquhar's  case,  9  Rep.  207, 215-6).  In  B.  v.  Cooks 
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i$up.)  Littledale,  J.  suggested  that  a  similar  con- 
•equenoe  might  follow  from  an  acquittal  of  the 
alleged  co-conspirators  at  his  own  separate  trial, 
and  the  same  suggestion  is  made  in  the  headnote 
io  Beg.  v.  Ahearne  (ft*©.),  though  not  so  distinctly 
in  the  judgments.  This  suggestion  is  questioned 
by  Mr.  Greaves  (Russell  on  Crimes,  vol.  3,  p.  146, 
4th  edit.),  but  on  grounds  which  would  be  to  a 
large  extent  equally  applicable  to  the  case  of  a 
joint  trial,  and  are  therefore  insufficient  upon  the 
authorities  which  have  been  cited.  The  present 
•cate  may  be  regarded  as  intermediate  between 
the  case  of  a  wholly  joint  trial  and  the  case  of 
asperate  trials  of  the  alleged  co-conspirators. 
The  appellant  and  his  co-defendants  were  jointly 
indicted ;  they  were  arraigned  together ;  they  all 
pleaded  "  not  guilty  "  to  the  five  principal  counts ; 
ibere  was  only  one  venire ;  they  were  all  appa- 
rently given  in  charge  (as  we  have  pointed  out)  to 
the  same  jury.  If  error  had  been  brought,  one 
record  would:  have  been  made  up  (as  in  Lord 
8anqvhar>$  case  (9  Rep.  207),  where  the  plea  of 
guilty  by  one  prisoner,  and  the  verdict  of  the  jury 
as  to  the  other,  are  set  out),  and  the  same  record 
would  have  shown  the  inconsistent  plea  and 
verdict  We  think  that  under  the  circumstances 
the  trial  ought  to  be  regarded  in  substance  as 
Joint,  and  that  the  plea  of  guilty  ought  not  to  be 
followed  by  judgment.  There  is  an  authority  to 
this  effect  which,  although  it  has  not  the  effect 
of  a  decision,  we  cannot  disregard.  The  very  case 
is  put  in  Bobineon  v.  Robinson,  (1859)  1  Sw.  &  Tr., 
at  p.  392),  where  Oockburn,  0.  J.  says :  "  The  case  of 
an  indictment  against  two  persons  for  conspiracy 
-suggested  an  apparent  analogy ;  and  as  in  such 
a  case  a  plea  of  guilty  by  the  one,  if  followed  by 
the  acquittal  of  the  other,  would  not  have  supported 
a  judgment  of  guilty  against  the  defendant  con- 
fessing and  pleading  guilty,  so  it  may  be  said," 
Ac,  This  passage  is  indeed  treated  by  one  of  the 
judges  in  Reg.  v.  Manning  as  a  *4  mere  dictum,"  but 
in  truth  it  was  this  very  analogy  that  the  court 
in.  Robinson  v.  Robinson  had  to  consider  and 
reject  or  adopt,  and  it  forms  part  of  a  considered 
judgment  of  Oockburn,  O.J.,  Wightman,  J.,  and 
Sir  0.  Oreswell — no  mean  authorities  on  the 
criminal  law.  It  seems  also  to  be  supported  by 
the  language  of  Lee,  O.J.  in  B  v.  Nichols  (sup.), 
who  said:  "On  being  acquitted  on  record,  the 
•conviction  of  his  companions  on  the  same  record 
must  be  directly  repugnant  and  contradictory  to 
the  other";  and  there  is  nothing  in  the  context 
to  exclude  the  application  of  this  language  to  a 
conviction  on  a  plea  of  guilty.  Even  apart  from 
the  conclusion  of  strict  law  at  which  we  have 
arrived,  we  think  that  the  unfettered  power  the 
statute  J.I  &  12  Vict.  o.  78  confers  upon  this  court 
to  make  such  order  as  justice  may  require  might 
in  this  case  be  exercised  in  favour  of  the  appel- 
lant who  has  been  acquitted  of  the  more  serious 
charges  alleged  in  the  indictment,  and  who,  in 
pleading  guilty  to  the  minor  charge,  may  have 
done  so  under  misapprehensions  of  various  kinds, 
and  who  certainly  aid  not  plead  guilty  to  any 
separate  offence.  And  so  before  the  statute,  in 
R.  v.  Waddingtan,  (1800)  1  East,  at  pp.  146  and 
159),  it  was  said  that  even  where  a  convicted 
prisoner  waived  his  motion  in  arrest  of  judgment, 
the  court  would  not  pass  sentence  if  they  could  see 
that  no  crime  was  shown.  Another  point  is 
raised  in  the  case— namely,  whether  the  court  had 
power  to  allow  the  appellant  to  withdraw  his  plea 
Mao.  Oab.— Vol.  XX. 


of  guilty.  There  cannot  be  any  doubt  that  the 
court  had  such  power  at  any  time  before,  though 
not  after,  judgment :  (see,  e.g.,  Reg.  v.  Clonter  and 
Heath,  (1869)8  Oox  0.  0. 237),  Reg.  v.  Bell,  (1840) 
9  0.  &  P.  846.)  And  as  we  infer  that,  but  for  the 
erroneous  opinion  that  there  was  no  such  power, 
the  withdrawal  would  have  been  allowed:,  this 
might  of  itself  be  a  ground  for  a  venire  de  novo 
(Reg.  v.  Teadon  (5L.T.  Rep.  829 ;  9  Oox  0.  0.  91 ; 
1  L.  &  C.  81),  the  indictment  being  for  a  misde- 
meanour. Lastly,  it  is  necessary  to  observe  that, 
in  entertaining  this  case,  notwithstanding  that 
the  appellant  pleaded  guilty,  we  adopt  the  con- 
struction of  the  Act  which  commended  itself  to 
the  court  in  Reg.  v.  Brown  (61  L.  T.  Rep.  594; 
24  Q.  B.  Div.  857)  in  preference  to  the  decision 
in  Reg.  v.  Clark  (15  L.  T.  Rep.  190 ;  L.  Rep. 
1  0.  0.  R.  54),  where  it  was  held  that  a  question 
arising  upon  a  plea  of  guilty  was  not  a  question 
arising  upon  a  trial. 

Bruce,  J.— I  agree  with  the  judgment  of 
Wright,  J.  and  with  the  reasons  he  has  given.  I 
do  not  propose  to  go  through  the  authorities  cited 
by  him,  but  I  wish  to  make  a  few  observations  of 
my  own  tending  to  the  same  conclusion  on  some- 
what different  grounds.  I  think  that  the  state- 
ment in  Ohitty  on  Criminal  Law,  vol.  8,  p.  1141, 
is  correct,  and  is  fully  supported  by  the  autho- 
rities. The  statement  in  Ohitty  is  as  follows: 
"  And  it  is  holden  that  if  all  the  defendants  men- 
tioned in  the  indictment,  except  one,  are  acquitted, 
and  it  is  not  stated  as  a  conspiracy  with  certain 
persons  unknown,  the  conviction  of  the  single 
defendant  will  be  invalid,  and  no  judgment  can 
be  passed  upon  him.**  That  passage  seems  to  me 
to  apply  exactly  to  the  present  case.  The  point 
of  the  passage  turns  upon  the  circumstance  that 
the  defendants  are  included  in  the  same  indict- 
ment, and  1  think  it  logically  follows  from  the 
nature  of  the  offence  of  conspiracy  that  where  two 
or  more  persons  are  charged  in  the  same  indict- 
ment of  conspiracy  with  one  another,  and  the 
indictment  contains  no  charge  of  their  conspiracy 
with  other  persons  not  named  in  the  indictment, 
then,  if  all  but  one  of  the  persons  named  in  the 
indictment  are  acquitted,  no  valid  judgment  can 
be  passed  upon  the  one  remaining  person, 
whether  he  has  been  convicted  by  the  verdict  of 
a  jury  or  upon  his  own  confession,  because,  as  the 
record  of  conviction  can  only  be  made  up  in  the 
terms  of  the  indictment,  it  would  be  inconvenient 
and  contradictory,  and  so  bad  on  its  face.  The 
gist  of  the  crime  of  conspiracy  is  that  two  or 
more  persons  did  combine,  confederate,  and  agree 
together  to  carry  out  the  object  of  the  conspiracy. 
To  quote  from  Sir  William  Erie  (the  Law 
Relating  to  Trade  Unions,  p.  31)  "  with  respect 
to  the  crimes  classed  under  the  term  conspiracy, 
the  external  act  of  the  crime  in  concert  by  which 
mutual  consent  to  a  common  purpose  is  ex- 
changed." Where  the  indictment  charges  that 
A,  B.,  and  0.,  combined,  confederated,  and  agreed 
together  to  do  a  certain  thing,  and  A.  and  B.  are 
acquitted  by  the  verdict  of  a  jury  from  the 
charge,  it  is  inconsistent  with  that  finding  that 
there  could  have  been  any  combination,  confedera- 
tion, and  agreement  between  them  and  0.,  and 
unless  they  combined,  confederated,  and  agreed 
together  with  0.,  0.  cannot  be  found  guilty  of 
the  charge.  It  seems  to  me  it  matters  not 
whether  the  trial  of  A.,  K,  and  0.  took  place  at 
the  same  time  or  not,  so  long  as  they  are  charged 
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upon  one  indictment.  Only  one  record  can  be 
drawn  up  based  upon  tbat  indictment ;  if  the  pro- 
ceedings have  taken  such  a  course  as  to  negative 
mutual  consent  to  a  common  purpose  by  ail  bat 
one  of  the  parties  who  are  alleged  to  have  con- 
spired together,  no  valid  record  of  a  conviction 
against  that  one  can  be  drawn  up.  If  the  record 
finds  that  A.  and  B.  are  acquitted  of  a  charge  of 
agreeing  together  with  C.,  the  same  record 
cannot  without  inconsistency  find  that  0.  agreed 
together  with  A  and  B.  As  to  the  note  by  Mr. 
Greaves  in  Russell  on  Crimes,  vol.  3,  p.  146, 
4th  edit. ;  p.  276,  6th  edit.,  referred  to  in  the 
judgment  of  Wright,  J.,  where  it  is  suggested 
that  a  verdict  of  "  not  guilty  "  is  not  to  be  taken 
as  establishing  the  innocence  of  the  person 
acquitted,  because  the  verdict  may  have  been 
arrived  at  simply  in  consequence  of  the  absence 
of  evidence  to  prove  his  guilt,  I  think  it  is  a  Tory 
dangerous  principle  to  regard  a  verdict  of  "  not 
guilty  "  as  not  fully  establishing  tbe  innocence  of 
fiie  person  to  whom  it  relates.  If  it  is  to  be 
applied  at  all  it  would  apply  to  persons  tried  at 
the  same  time,  and  yet  it  is  perfectly  clear  upon 
the  authorities  that  if  two  persons  are  tried 
together  upon  a  charge  of  conspiracy  with  one 
another,  and  one  is  acquitted  by  the  jury  and  the 
other  convicted,  the  conviction  cannot  stand, 
although  it  is  perfectly  clear  that  the  verdict  of 
acquittal  may  nave  been  obtained  simply  upon 
the  ground  that  there  was  a  failure  of  evidence 
to  establish  the  charge  against  the  person  who 
was  acquitted  There  is  another  point  in  the 
case.  It  is  clear  that  the  court  had  power  to 
allow  the  appellant  to  withdraw  his  plea  of 
"  guilty."  The  court  no  doubt  had  a  discretion 
in  the  matter,  and  if  the  court  had  exercised  its 
discretion,  it  may  be  that  that  would  be  final  and 
we  should  have  no  power  to  interfere  with  the 
exercise  of  its  discretion.  But  the  court,  acting 
upon  the  erroneous  opinion  that  it  had  no 
power  to  allow  the  withdrawal  of  the  plea, 
never  did  exercise  its  discretion.  If  it  had 
exercised  its  discretion,  it  is  quite  possible 
that  it  might  have  allowed  the  withdrawal 
of  the  plea,  and  if  had  allowed  the  with- 
drawal of  the  plea  of  "  guilty  "  and  allowed  the 
appellant  to  plead  "  not  guilty,"  and  be  had  been 
tried  by  the  same  jury  who  acquitted  the  other 
defendants  or  by  another  jury,  it  is  quite  possible 
that  he  would  have  been  acquitted.  The  appel- 
lant hi*  s  been  deprived  of  this  chance  of  acquittal 
by  reason  of  a  mistake  of  the  court.  I  think 
every  intendment  should  be  made  in  favour  of  an 
accused  person,  and  as  the  court,  by  reason  of  a 
mistake  as  to  the  extent  of  its  powers,  did  not 
exercise  a  discretion  which  it  might  have  exer- 
oised  in  favour  of  the  appellant,  the  appellant  is, 
I  think,  entitled  on  that  ground  alone  to  have  the 
conviction  set  aside. 

Darling,  J. — I  agree  with  the  judgments 
which  have  been  delivered. 

Lord  Alvbrstonb,  C.J.— Jelf,  J.  and  I  concur 
in  the  judgment  which  has  been  delivered  by  our 
brother  Wright.  But  we  have  not  come  to  this 
conclusion  without  much  hesitation  as  to  the 
first  point  in  the  case,  for  we  feel  that  the  course 
which  we  cannot  hold  to  be  illegal  might  be  used 
to  defeat  the  ends  of  justice.  We  concur, 
because  we  can  find  no  reason  for  dissenting. 
We  place  great  reliance  on  the  fact  that  this  was 


a  joint  indictment,  and  a  failure  of  justice  can  be* 
guarded  against  in  drawing  the  indictment.  On 
the  second  point,  the  question  of  the  withdrawal 
of  the  plea,  we  entirely  agree. 

Conviction  quashed. 
Solicitors:   Boohe   and  Sons,   for   Brain  and. 
Brain,  Reading ;  Bunting. 
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(Before  Collins,   M.B.,  Romer   and 
Mathew,  L.JJ.) 

Nbaybbson  v.  Peterborough  Rural 
District  Council,  (a) 

APPEAL  FROM   THB  CHANCERY  DIVISION. 

Ineloewre — Roads — Pasturage  of  roads — Pasturage- 
limited  to  sheep — More  extensive  user  lone  con- 
tinued— Presumption  of  lost  grant — Inelosure 
Act  for  purpose  of  drainage  and  inelosure— Ad 
for  public  benefit. 

An  Inelosure  Act,  passed  in  1812,  provided  for  the 
inelosure  of  certain  commons,  and  also  for  their 
drainage  as  part  of  a  much  larger  district,  and 
contained  provisions  for  the  subsequent  appoint- 
ment of  drainage  commissioners  to  preserve  the 
system  of  drainage.  The  herbage  on  the  roads 
to  be  set  out  by  the  award  was  to  belong  to  the 
persons  to  whom  the  award  should  award  the 
same ;  and  the  award  was  to  contain  orders  and' 
regulations  for  maintaining  the  inelosure  and 
the  system  of  drainage.  The  award,  which  wof 
made  in  1822,  provided  that  the  herbage  on  a 
certain  road  thereby  set  out,  adjoining  a  water- 
course which  was  part  of  the  system  of  drainage, 
should  belong  to  the  surveyor  of  highway*,  and 
be  let  for  depasturing  sound  and  healthy  sheep 
only,  but  no  other  cattle  or  stock. 

The  surveyor  of  highways,  ever  since  1846,  had 
habitually  let  the  herbage  for  depasturing  cattk 
and  horses  as  well  as  sheep.  The  owner  of  an 
inelosure  adjoining  the  road  brought  this  action 
to  restrain  the  defendants  from  pasturing  catUe 
and  horses  on  the  road. 

Held  (reversing  the  judgment  of  Cozens-Hardy,  /.), 
that  the  restriction  on  the  use  of  the  herbage  of 
the  road  was  intended  to  be  a  permanent  pro- 
vision for  the  protection  of  the  system  of  drain- 
age for  the  public  benefit,  and  that  it  was  there- 
fore impossible  to  presume  any  lost  grant  by 
which  that  restriction  had  been  released. 

This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Cozens-Hardy,  J.  at  the  trial  of  the 
action. 

The  plaintiff  brought  this  action  for  damages, 
and  for  an  injunction  to  restrain  the  defendants 
from  depasturing  horses,  cattle,  or  stock,  other 
than  healthy  sheep,  in  or  upon  a  private  road 
called  Moor-road. 

The  plaintiff  was  the  occupier  of  a  farm 
abutting  on  Moor-road. _ 

<•)  Reported  by  J.  H.  Williams,  Etq.,  B»rrUtw-«t-Lif. 
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The  defendants  were  the  rural  district  council, 
sued  in  their  capacity  of  surveyor  of  highways, 
and  T.  H.  Vergette,  their  tenant  of  the  pasturage 
of  Moor-road. 

In  1812  "  An  Act  for  draining,  inclosing,  and 
improving  the  lands  called  Borough  Fen 
-Common  and  the  Four  Hundred  Acre  Common, 
in  the  county  of  Northampton ;  and  for  forming 
the  same  into  a  parish  to  be  called  Newborough  ; 
■and  for  building  and  endowing  a  church  for  the 
said  parish,"  was  passed  (52  Geo.  3.  o.  oxliii.). 

By  that  Act  commissioners  were  appointed  for 
•draining,  and  for  dividing  and  allotting,  the 
commons,  which  were  situate  in  a  fen  country. 

The  Act  provided  that  the  commissioners 
•should,  until  the  execution  of  their  award,  drain 
the  lands  and  protect  them  from  floods,  and  for 
that  purpose  maintain  and  provide  drains,  Ac., 
•over  a  much  larger  district  than  the  said 
commons. 

Sect.  21  of  the  Act  provided  that  the  commis- 
sioners should  set  out  public  carriage,  bridle,  and 
drift  roads  and  footpaths,  and  that "  the  herbage 
of  the  public  and  private  roads  shall  belong  to 
.and  be  the  property  of  the  person  or  persons  to 
whom  the  commissioners  shall  allot  and  award 
the  same." 

By  sect.  57  it  was  provided  that,  after  the 
oommissioners  had  completed  the  divisions  and 
allotments  and  completed  all  the  works  of  drain- 
age, they  should  make  their  award,  whioh  should 
•contain 

Such  other  orders,  regulations,  and  determinations 
to  be  observed  sad  followed  by  the  several  proprietors 
as  shall  be  necessary  or  proper  to  be  inserted  in  the 
said  award,  oonfonnably  with  the  tenor  and  purport  of 
this  Aot  and  the  said  recited  Act,  or  for  the  com- 
pleting and  maintaining  the  said  divisions,  drainage,  and 
moloeure. 

The  Act  further  provided  for  the  appointment 
of  commissioners  for  the  future  drainage  and 
preservation  of  the  said  lands ;  and  these  drainage 
•commissioners  were  directed  to  preserve,  repair, 
and  make  all  drains,  Ac.,  in  the  larger  district 
used  or  necessary  for  the  drainage  and  preserva- 
tion of  the  said  lands. 

Penalties  were  imposed  by  the  Aot  upon  any 
jterson  who  should  maliciously  injure  any  of  the 
mills,  banks,  and  hedges  made  for  the  purposes 
•of  the  Act,  or  should  wilfully  stop,  dam  up, 
or  damage  any  drains,  watercourses,  dams,  or 
other  works  made  for  the  purposes  of  the  Act. 

The  award  under  the  Act  was  made  in  1822, 
■and  provided  that  the  herbage  on  Moor-road, 
which  was  a  private  road  thereby  set  out,  should 
belong  to  and  be  the  property  of  the  surveyor 
•of  highways  for  the  time  Doing  to  be  appointed 
ior  tbe  common  and  waste  lands,  to  be  by  him 
let  annually  for  the  depasturing  of  sound  and 
healthy  sheep,  but  of  no  other  cattle  or  stock 
whatever. 

One  of  the  watercourses,  which  formed  part  of 
the  system  of  drainage  which  was  established  by 
the  commissioners,  ran  along  the  side  of  Moor* 
Mad. 

Ever  since  the  year  1846  the  surveyor  of  high- 
ways for  the  time  being  had  habitually  let  the 
herbage  on  Moor-road  for  grazing  a  limited 
number  of  cattle  and  horses,  as  well  as  sheep ; 
and  the  defendant  council,  when  they  became  the 
highway  authority  for  tbe  district,  let  the  herbage 
in  the  same  way  to  the  defendant  Vergette. 


The  action  was  tried  before  Cozens.  Hardy,  J. 
The  learned  judge  held  that  a  lost  grant  ought 
to  be  presumed  by  which  the  right  of  pasturage 
on  the  road  was  enlarged,  and  accordingly  gave 
judgment  in  favour  of  the  defendants  (83  C.  T. 
Rep.  496). 

The  plaintiff  appealed. 

Rawlins,  K.C.  and  Percival  for  the  appellant. 
—  The  judgment  of  the  learned  judge  was 
wrong  because  it  was  impossible  to  presume 
a  lost  grant  in  the  circumstances  of  this 
case.  A  lost  grant  can  only  be  presumed  if 
it  can  be  presumed  to  have  been  made  by 
parties  who  could  legally  have  made  it.  In  the 
present  case  no  one  could  legally  have  made  a 
grant  which  would  remove  tbe  restrictions  placed 
by  statute  upon  the  user  of  this  road.  Upon  a 
consideration  of  the  whole  of  the  provisions  of  the 
Inclosure  Act  and  of  the  award,  it  is  clear  that 
the  user  of  this  road  for  pasturage  was  restricted 
to  sheep,  with  tbe  object  of  preventing  any 
damage  to  the  drainage  of  the  district,  ana  that 
the  restriction  was  intended  to  be  permanent 
inasmuch  as  the  system  of  drainage  was  intended 
to  be  permanent.  It  was  probably  thought  that, 
if  cattle  and  horses  were  allowed  to  pasture  on 
the  road,  they  would  tread  down  the  banks  of  the 
drains  and  ditches  and  cause  the  flow  of  water  to 
be  obstructed,  whereas  sheep  were  not  likely  to  do 
damage  of  that  kind.  There  was  no  person  who 
could  legally  make  any  grant  which  would  release 
that  restriction.  The  allottees  of  the  land  could 
not  do  so,  for  it  was  not  imposed  for  their  benefit 
alone ;  the  parishioners  could  do  so,  for  the  system 
of  drainage  was  for  the  benefit  of  a  much  larger 
district,  and  the  restriction  was  imposed  for  the 
public  benefit.  Again,  there  was  no  person  who 
could  be  the  grantee  of  the  suggested  lost  grant. 
The  surveyor  of  highways  was  not  a  corporation 
to  whom  the  grant  could  be  made ;  and  the  grant 
could  not  be  made  to  the  parishioners  generally. 
They  cited 

Hendy  v.  Stephenson,  10  East,  55 ; 
BalUday  v.  Phillips,  28   Q.  B.  Div.  48 ; 
Johnson  v.  Hodgson,  8  East,  38  ; 
Ooodtitls  v.  Baldwin,  11  East,  488  ;  11  B.  B.  249; 
Rochdale  Canal  Company  v.  RadcUffe,  18  Q.  B. 
287. 

Eve,  K.C.  and  SchtUer  for  the  respondents. — It 
was  not  impossible  for  the  learned  judge  to  presume 
a  lost  grant  in  this  case.  The  proper  inference  is 
that  the  provisions  restrictiog  the  pasturage  on 
this  road  were  intended  to  be  temporary  only, 
and  not  permanent.  Provisions  of  that  kind  are 
ordinary  and  usual  provisions  in  Inclosure  Acts 
and  awards.  This  being  fen  land,  the  boundaries 
between  the  allotments  and  roads  were  ditches 
and  not  hedges,  and  this  restriction  was  imposed 
for  the  protection  of  those  ditches  as  boundaries, 
and  to  prevent  horses  and  cattle,  which  would  be 
likely  to  go  through  ditches,  from  damaging  the 
adjoining  allotments  and  from  damaging  the 
ditcher  themselves  when  they  were  new.  There- 
fore this  restriction  was  intended  to  be  temporary 
only,  and  a  grant  could  be  made  which  would 
release  the  restriction : 

Haighv.  West,  69  L.  T.  Bep.  165;  (1898) ;  2  Q.  B. 

19. 

This  restriction  being  for  the  benefit  of  the  owners 

of  tbe  adjoining  land,  for  the  protection  of  their 

land  and  the  pre  venting  of  an  increase  in  the  burden 
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of  maintaining  the  ditches,  they  could  legally 
make  a  grant  which  would  release  the  restriction. 
They  oonld  together  join  in  a  grant  to  the  sur- 
veyor of  highways,  and  such  a  grant  ought  to  be 
presumed  from  the  long-continued  user ;  or  the 
grant  could  have  been  made  to  trustees  for  the 
surveyor  of  highways  for  the  time  being.  They 
cited 

Campbell  t.  WxUon,  3  East,  294 ;  7  R.  B.  462  ; 

Qreat  Eastern  Railway  Company  v.  Ooldsmidt  52 
L.  T.  Bep.  270 ;  9  App.  Cm.  927. 

Rawlins,  K.G.  replied. 

Collins,  M.R.— This  is  an  appeal  from  the 
decision  of  Cozens- Hardy,  J.,  who  gave  judgment 
in  favour  of  the  defendants  in  an  action  brought 
by  the  plaintiff  for  damages  and  an  injunction. 
The  defendants  are  the  rural  district  council,  who 
are  the  successors  of  the  surveyor  of  highways 
named  in  the  Inolosure  Act  and  award.  The 
plaintiff  is  the  occupier  of  an  allotment  adjoining 
the  road  called  Moor-road.  The  defence  set  up 
by  the  defendants,  which  was  accepted  by  the 
learned  judge,  was  that  Moor-road  was  a  private 
road,  and  that  the  herbage  thereon  by  virtue  of 
the  Inclosure  Act  and  award  became  the  property 
of  the  surveyor  of  highways  for  the  time  being,  and 
tjhat  the  defendants,  as  successors  to  the  surveyor 
of  highways,  have  by  themselves  or  their  tenants 
enjoyed  the  right  to  depasture  on  the  said 
herbage  sheep,  horses,  and  cattle  of  all  kinds  for 
a  period  of  sixty  years,  or  alternatively  for  a 
period  of  over  twenty  years.  That  has  been 
explained  as  meaning  that  there  had  been  a  grant 
by  someone  to  the  surveyor  of  highways,  and  that 
under  and  by  virtue  of  that  grant  the  pasturage 
of  the  road  could  be  let  without  any  restriction  to 
sheep  only.  The  question  whether  there  could  be 
anv  such  grant  must  be  determined  by  a  con- 
sideration of  the  Inclosure  Act  and  award.  The 
nature  of  the  provisions  of  the  Inolosure  Act  is 
shortly  as  follows :  It  provides  for  the  drainage 
of  a  particular  district,  and  contains  provisions 
which  prohibit  the  pasturing  of  any  stock,  except 
sheep,  on  roads  set  out  in  a  particular  part  of 
the  district  called  the  Foreland,  adjoining  a  dyke 
called  CaiT  Dyke.  There  was  also  a  provision  in 
the  Act  that  the  property  in  the  herbage  of  all 
the  other  roads  should  be  given  to  the  person  or 
persons  to  whom  the  inclosure  commissioners 
should  award  and  allot  the  same ;  and  the  award 
provided  that  the  herbage  upon  all  private  roads 
should  be  tbe  property  of  the  surveyor  of  high- 
ways, to  be  by  him  let  annually  for  depasturing 
sound  and  healthy  sheep,  but  no  other  stock  or 
cattle  whatever.  The  question  then  arises 
whether,  in  view  of  the  provisions  of  the  Act  and 
of  the  award,  it  could  be  possible  for  anyone  to 
grant  to  the  surveyor  of  highways  the  right  to 
do  that  whioh  is  forbidden  by  the  award,  and  to 
let  the  herbage  for  pasturing  horses  and  cattle. 
There  was  evidence  of  a  long  user  by  the  sur- 
veyor of  highways  of  letting  the  herbage  not  for 
the  purpose  of  depasturing  sheep  exclusively. 
The  question  is  whether  the  proof  of  that  fact 
is  evidence  of  a  grant,  which  could  have  a 
legal  origin,  of  the  right  to  let  the  herbage  for 
the  more  extended  purpose.  If  such  a  grant  could 
not  have  a  legal  origin,  we  cannot  presume  that 
there  was  a  grant.  If  a  legal  origin  were  pos- 
sible, we  ought  to  presume  the  grant.  It  may  be 
more  easy  to  presume  a  grant  in  some  circum- 


stances than  in  others.  If  the  alleged  grant 
would  affect  the  rights  of  a  large  number  of' 
persons,  and  would  be  one  of  which  it  would  be 
natural  to  suppose  that  there  would  be  some  public 
record,  if  it  really  existed,  and  the  period  of  user 
was  comparatively  short,  it  would  be  more  difficult- 
to  presume  the  grant  than  in  the  case  of  an 
alleged  grant  by  an  individual  who  was  compe- 
tent to  make  it,  in  which  case  a  short  period  of " 
user  would  be  sufficient.  In  this  case  an  Act  was- 
passed,  intituled  "  An  Act  for  draining,  inclosing, 
and  improving  the  lands  called  Borough  Fen 
Common  and  the  Four  Hundred  Acre  Common,  ins 
the  county  of  Northampton;  and  for  forming 
the  same  into  a  parish  to  be  called  Newborough;. 
and  for  building  a  church  for  such  parish."  The 
recitals  of  that  Act  show  that  it  was  not,  like  an 
ordinary  Inclosure  Act,  providing  only  for  private 
interests.  It  provided  for  a  much  larger  scheme 
— that  is,  for  the  drainage  of  this  fen  district 
whioh  was  to  be  inclosed,  and  also  for  the  drain- 
age of  a  much  larger  area  of  a  similar  character. 
There  is  a  recital  in  the  Act  that  by  an  Act  of 
27  Geo.  2  the  fen  lands,  called  the  North  Level, 
and  other  lands  near  thereto,  were  divided  into- 
five  districts,  within  the  boundaries  of  which 
Borough  Fen  Common  and  the  Four  Hundred 
Acre  Common  were  included  and  were  declared  to 
be  part  of  the  First  District  of  the  North  Level,, 
and  that  the  commissioners  under  that  Act  had 

g>wer  to  assess  and  rate  the  lands  in  the  First- 
istrict,   except   certain  lands    which  included- 
Borough  Fen  Common  and  the  Four  Hundred 
Acre  Common,  to  certain  general  rates  and  dis- 
trict rates,  and  were  required  to  expend  the  same 
in  cleansing,  widening,  and  deepening  oertain- 
drains,  rivers,  and  other  works  of  drainage  which 
were  essentially  necessary  to  the  drainage  and 
protection  of  Borough  Fen  Common  and  the 
Four  Hundred  Acre  Cbmmon.    Then  there  is  a- 
recital  that,  notwithstanding  that  exemption  from 
rates,  the  proprietors  interested  in  Borough  Fen 
Common  ana  the  Four  Hundred  Acre  Common 
were  entitled  to  hare  the  same  protected  from*, 
upland  floods  and  to  have  the  waters  thereof 
drained  to  the  sea  in  like  manner  as  the  lands 
chargeable  with  those  rates,  and  that  therefore  it 
was  reasonable  and  expedient  that  Borough  Fen- 
Common  and  the  Four  Hundred  Acre  Common 
should  contribute  towards  th*  general  works  and 
district  works  provided  and  required  to  be  made- 
for  the  protection  and  drainage  of  the  North 
Level,  in  manner  a*  d  proportion  and  on  the  con- 
ditions thereinafter  contained.  Then*  is  a  further 
recital  that  the  said  common  and  waste  lands- 
were  in  their  then  state  incapable  of  much  improve- 
ment, and,  for  want  of    proper  and  effectual 
drainage  and  protection  from  land  floods,  were 
of  little  benefit  to  the  persons  having  a  right  of 
common  thereon  or  interested  therein,  and  that  • 
it  would  be  of  great  benefit  and  advantage  to  the 
persons  interested  in  the  said  common  and  waste 
lands  and  of  public  utility  if  the  same  were 
drained,    inclosed,    and    allotted     among    the 
persons   interested    therein    according   to   and' 
in  proportion   to   their  respective  rights    and 
interests.    The  Act  then  proceeds  to  appoint  com- 
missioners for  draining  Borough  Fen  Common 
and   the    Four  Hundred   Acre    Common,   and 
for  dividing  and  allotting  the  same  among  the 
persons  interested  therein.     The  Act  provided 
that  the  commissioners  should  from  time  to  time,. 
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until   the    making  of    their   award,  effectually 
protect  from  upland  water  and  drain  and  pre- 
serve the  said  commons,  and  for  that  purpose 
repair  and  widen  all  such  ditches,  drains,  water- 
courses,  Ac.,  and  other  requisites  in,  over,  and 
upon  the  lands  within  the  said  First  District  as  were 
then  used  for  those  purposes,  as  they  might  think 
necessary,  and  make  such  new  and  other  mills, 
ditches,  drains,  watercourses,  Ac.,  as  well  upon, 
through,  in,  and  over  the  said  lands  as  upon,  in, 
through,   and   over  any    ancient   inclosures    or 
other  lands  within  the  said  First  District,  as  tbey 
should  think   fit.     Then  sect   17  provides  that 
the  commissioners  shall,  within  two  years  after 
the  passing  of  the  Act,  scour  out  an  ancient  drain 
or  watercourse  called  Carr  Dyke,  and  heighten 
and    strengthen  its  banks   for   the  purpose   of 
receiving   the  waters   running   from    the    high 
lands  into  the  same,  and  conveying  them  to  the 
river  Welland,  and  preventing  them  from  over- 
flowing or  injuring  the  said  common  and  waste 
lands  and  other  lands  in  the  said  North  Level 
Sect.  18  provided  that  the  commissioners  should 
allot  out  of  the  Borough  Fen  Common,  a  fore- 
land on  the  whole  of  the  east  side  of  Carr  Dyke, 
and  set  out  all  such  roads  and  ways  across  and 
along  that  foreland  as  should  be  requisite  for  the 
necessary    occupation    of     the    old    inclosures 
adjoining    Carr   Dyke   and   the  allotments   in 
respect  thereof ;  but  that  it  should  not  be  lawful 
for  any  person  to  permit  any  stock,  except  sheep, 
to  pasture  thereon,  and  that  all  cattle,  except 
sheep,  found  pasturing  thereon  should  be  deemed 
to  be  trespassing.     Sect.  20  provided  that  the 
banks  of  Carr  Dyke  and  the  said  foreland  should 
be  preserved  by  the  said  commissioners  or  by  the 
drainage  commissioners  thereinafter   mentioned 
as  pasture  land,  and  that  the  grass  and  herbage 
of  the  said  banks  and  foreland  should  be  let  by 
the  commissioners  in  every  year,  for  the  best  rent 
obtainable,  under  such  regulations  and  subject  to 
such  restrictions  as  they  might  think  necessary, 
and  apply  the  rents  for  the  general  purposes  of 
the  Act.    After  providing  for  the  setting  out  of 
public  and  private  roads  and  paths  and  of  allot- 
ments to  the  surveyors  of  highways  for  gravel  pits, 
the  Act,  by  sect.  21,  provided  that  the  herbage  of 
the  public  and  private  roads  should  belong  to  and 
be  the  property  of  the  person  or  persons  to  whom 
the  commissioners  should  allot  and  award  the 
same.    Then    sect.  57   provided  that,   as   soon 
as  the   commissioners   should    have  completed 
the   allotments    and    executed    all    the    works 
of  drainage  provided  for,  and  done  all  the  other 
things  they  were  empowered  by  the  Act  to  do, 
they  should  make  an  award  which  should  describe 
all  the  public  roads  and  ways,  and  all  mills,  drains, 
ditches,  watercourses,  Ac.,  and  other  works  which 
had  been  made  or  repaired  by  them  pursuant  to 
the  Act,  or  might  be  deemed  necessary  by  them 
for  the  preservation  and  drainage  of  the  said 
common  and  waste  lands,  and  contain  all  such 
regulations  to  be  observed  and  kept  by  the  pio- 
prietors  as  should  be  necessary  and  proper  for 
completing  and  maintaining  the  divisions,  drain- 
age, and  mclosures.    Sect.  61  provided  for  the 
appointment  of  a  body  of  persons  as  commis- 
sioners for  the  future  drainage  and  preservation  of 
the  said  lands  and  grounds.     By  sect.  74  the 
drainage  commissioners  were  required  from  time 
to  time  to  repair  and  work  all  such  mills  and 
engines  as  were  then  erected  or  should  be  erected 


by  the    inclosure  commissioners,  and  to  soour 
out,  widen,  strengthen,  and  repair  all  such  drains, 
ditches,  watercourses,  Ac.,  as  might  be  used  for 
the  drainage  and  preservation  of  the  said  lands, 
and  also  to  make  such  new  and   other  mills, 
drains,  ditches,  watercourses,  Ac.,  within  the  said 
First  District  as  might  in  their  discretion  be  neces- 
sary and  proper  for  the  drainage  and  preservation 
of  the  said  lands.     Sect.  79  provided  that  the 
drainage  commissioners    should    from  time    to- 
time,  when  necessary,  assess  ail  the  lands  and 
grounds  directed  to  be  inclosed  and  drained  with 
such  an  annual  tax  as  might  be  necessary  to 
defray  the  expenses  of  the  works  necessary  for 
the  future  drainage  and  preservation  of  the  said 
lands.    Sect.  89  provided  that  any  person  mali- 
ciously   cutting,   breaking   down,     burning,    or 
destroying  any  mills,  banks,  or  hedges  made,  or 
to  be  made,  for  the  purposes  of  the  Act,  should 
be  liable  to  punishment  as  a  felon,  and  that 
any  person  wilfully  stopping,  damming  up,  or 
damaging  any  rivers,  drains,  watercourses,  dams* 
or  other  works  made  or  to  be  made  for  the  pur- 
poses of  the  Act,  should  be  liable  to  a  penalty. 
Those  sections  show  that  this  Act  of  Parliament 
did  not  provide  for  a  mere  temporary  scheme,  but 
did   provide    for  a  permanent  scheme  for  the 
drainage  of  this  area  as  part  of  a  much  larger 
area,  which  was  to  be  not  merely  for  the  benefit 
of  the  owners  and  occupiers  on  this  particular 
fen.    To  return  to  the  provisions  of  sect.  21,  that 
section  directs  that  the  herbage  of  the  public 
and  private  roads  should  belong  to  and  be  the 
property  of  the  person  or  persons  to  whom  the 
commissioners  should  allot  and  award  the  same. 
The  Act  was  passed  in  1812,  and  the  award  waa 
made  in  1822    The  award  set  out  a  large  number 
of  public  and  private  roads,  and  provided  that 
all  the  herbage  which  should  from  time  to  time 
grow  and  arise  upon  all  the  private  roads  set  out 
and  thereinbefore  awarded  should  belong  to  and 
be  the  property  of  the  surveyor  for  the  time  being 
of  the  highways,  to  be  by  him  let  annually  for  the 
depasturing  of  sound  and  healthy  sheep,  but  of  no 
other  cattle  or  stock  whatever,  at  and  for  the  best 
rent  or  rents  that  could  be  reasonably  obtained  for 
the  same.    The  road  now  in  question,  called  Moor- 
road,  was  set  out  by  the  award,  and  the  allotment 
of  the  plaintiff  was  set  out  adjoining  that  road. 
The  obligation  was  imposed  upon  the  owners  of 
allotments   to  keep    up  the  fences   which  had 
already  been  made.    Therefore  on  the  face  of  the 
Act  of  Parliament  it  appears  that  the  systematic 
and  essential  object  of  the  Act  was  not  merely 
the  benefit  of  the  allottees.     Parts  of  the  land 
were  to  be  depastured  by  sheep  only,  and  it  was 
provided  that  the  herbage  of  the  roads  should  bo 
the  property  of  the  persons  to  whom  the  com- 
missioners should  allot  the  same.    Then,  in  the 
award,  which  had  the  same  effect  as  the  Act  of 
Parliament,  there  was  the  provision  vesting  the 
herbage  of  the  private  roads  in  the  surveyor  of 
highways  with  the  limitation  that  it  was  to  be 
depastured  by  sheep  only.    Why  was  that  pro-, 
vision  introduced  P    The  obvious  reason  was  that 
cattle  and  horses  might  trespass  on  to  the  dykes 
and  be  a  serious  nuisance  to  the  maintenance  of 
the  drains,  and  cause  public  mischief  by  inter- 
fering with  the  free  working  of  the  drains.    In 
my  opinion  that  was  not  a  mere  temporary  pro- 
vision, but  was  a  permanent  object  of  the  Act. 
It  was  not  a  temporary  provision  for  the  interval 
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between  the  passing  of  the  Act  and  the  making 
of  the  award.  The  fences  had  been  made  before 
the  award,  and  the  declaration  of  the  award  as  to 
the  depasturing  of  the  herbage  of  the  roads  was 
made  after  the  fences  had  been  made.  I  think 
that  that  provision  was  made  as  ancillary  to  the 
main  purpose  of  the  Act  with  respect  to  drainage. 
If  the  right  could  be  given  to  the  surveyor  of 
highways  to  allow  horses  and  cattle  to  be  put  to 

rture  upon  the  roads,  that  would  be  contrary 
the  main  purpose  of  the  Act  of  Parliament. 
The  owners  of  the  allotments  could  not  have 
Agreed  that  the  roads  should  be  so  used  and 
have  granted  the  right  to  use  them  in  that  way ; 
a  grant  of  that  kind  would  not  have  been  a  good 
grant,  because  the  Act  and  the  award  made  it 
unlawful  to  depasture  horses  and  cattle  upon 
the  roads,  which  would  have  the  probable  effect 
of  injuriously  affecting  the  drainage.  It  has 
been  contended  for  the  respondents  that,  looking 
at  the  provisions  of  the  Act  and  the  award,  they 
were  really  intended  to  be  either  only  for  the 
benefit  of  the  adjoining  owners  in  respect  of 
their  obligation  to  keep  the  fences  in  repair,  or 
else  mere  temporary  provisions  for  the  period 
during  which  toe  allotments  were  being  got  into 
working  order  and  the  fences  were  growing  and 
for  no  longer  time,  and  that  therefore  there  was 
nothing  in  the  Act  and  the  award  to  prevent 
horses  and  cattle  being  depastured  on  the  roads 
afterwards.  It  seems  to  me  that  it  cannot  be 
said  that  the  provision  which  prohibits  the  depas- 
turing of  horses  and  cattle  on  the  roads  was 
made  for  the  benefit  of  the  allottees  only ;  that 
provision  was  a  part  of  a  complete  scheme  of 
drainage  which  was  to  continue  permanently.  The 
drain  along  this  road  is  an  important  drain  in  that 
scheme.  It  has  been  argued  that  this  provision  was 
for  temporary  purposes  only,  chiefly  upon  the 
authority  of  Haigh  v.  West  (69  L.  T.  Rep.  165; 
(1893)  2Q.B.  19).  In  that  case  the  Act  of 
Parliament  and  the  award  were  of  a  very  special 
character,  and  were  passed  and  made  quite  alio 
intuitu  from  the  Act  and  award  in  the  present 
ease.  The  land  in  that  case  was  not  in  the  fens 
at  all,  and  the  provisions  of  the  Act  and  award 
there  in  question  were  construed  by  the  court  as 
being  limited  to  the  period  before  the  main  pro- 
visions of  the  Act  came  into  force — that  is,  while 
the  fences  were  growing.  In  the  piesent  case  the 
provision  in  question  came  into  force  after  all  the 
preliminary  arrangements  had  been  made,  ten 
years  after  the  Act  was  passed.  It  is  impossible 
to  infer  that  the  maintenance  of  the  drains  in 
proper  working  order,  and  the  exclusion  of  cattle 
and  horses  from  the  roads,  was  only  a  temporary 
purpose.  Who  could  be  the  grantor  and  who  the 
grantee  in  a  presumed  grant  P  It  was  difficult 
for  the  respondents  to  answer  that  question.  We 
cannot  infer  an  illegal  origin  when  we  are  seeking 
for  a  legal  origin  to  justify  a  long-continued 
practice.  A  grant  cannot  be  presumed  which 
would  permit  a  thing  to  be  done  contrary  to 
statutory  duties  or  prohibitions :  (Manchester  Ship 
Canal  Company  v.  Rochdale  Canal  Company,  81 
L.T.  Rep.  472;  85  L.  T.  Rep.  586).  If  the 
scheme  of  this  Act  of  Parliament  and  award  is 
that  which  I  have  stated,  the  suggested  grant 
would  be  contrary  to  the  Act  of  Parliament  A 
grant  must  be  from  some  person  to  some  other 
person.  It  is  said  that  the  suggested  grant  could 
have  been  made  to  the  surveyor  of  highways ;  but 


he  was  not  a  corporation.  That  difficulty,  how- 
ever, might  perhaps  be  got  over.  Then  it  is  said 
that  the  grant  might  have  been  made  by  the 
owners  of  the  soil  releasing  the  surveyor  of 
highways  from  the  restriction  upon  his  power  of 
letting  the  pasturage  of  the  roads.  If  the  object 
of  the  Act  and  a*ard  was  that  which  1  have 
stated  it  to  be,  the  owners  could  not  waive  that 
restriction  and  grant  to  the  surveyor  of  high- 
ways an  enlarged  right  of  pasturage,  contrary  to 
the  provisions  of  the  Act  and  award.  It  was 
suggested  that  the  grant  might  have  been  made 
by  all  the  inhabitants  of  the  parish;  but  the 
general  scheme  was  not  for  their  benefit  alone* 
and  therefore  they  could  not  release  the  surveyor 
of  highways  from  the  restriction.  This  was, 
indeed,  a  public  Act  passed  for  public  purposes, 
the  public  being  larger  than  the  inhabitants  of 
this  particular  area.  It  seems  to  me  that,  if  we 
are  to  presume  anything,  we  must  presume  an 
Act  of  Parliament.  It  is,  however,  impossible  to 
presume  that  a  public  Act  of  Parliament  has 
been  passed  since  1822,  considering  the  way  in 
which  Acts  of  Parliament  are  now  recorded. 
Therefore  that  presumption  is  impossible.  It  ia 
said  that  the  plaintiff  is  under  a  personal 
incapacity  to  bring  this  action  because  he  himself 
had  been  a  party  to  letting  the  herbage  of  this 
road  for  the  purpose  of  depasturing  horses  sad 
cattle,  and  had  also  hired  it  himself  for  that 
purpose.  When  he  so  acted,  however,  he  did  not 
know  of  the  provisions  of  the  Act  and  the  award; 
and  he  did  not  take  any  part  in  the  letting  which 
is  now  complained  of.  1  think  that  these  facts  do 
not  affect  the  question.  They  are  not  within  any 
of  the  conditions  laid  down  by  Fry,  L.J.  in  Buum 
y.  WatU  (50  L.  T.  Rep.  673;  25  Oh.  Div.  558, 
586)  as  being  necessary  to  bar  a  man  from  assert- 
ing his  legal  rights ;  there  has  been  no  misleading 
or  alteration  of  the  position   of   anyone.     The 

Slaintiff  is  not  suing  in  respect  of  anything  dona 
uring  the  time  when  he  concurred  in  the 
extended  user  of  the  pasturage,  but  complains  of 
acts  done  afterwards,  and  after  he  had  objected 
and  protested.  For  these  reasons  I  am  of  opinion 
that  we  cannot  agree  with  the  decision  of 
Cozens-Hardy,  J.,  and  that  this  appeal  must  ba 
allowed. 

Rombb,  L.  J.— I  have  come  to  the  same  con- 
clusion. In  the  first  place,  on  consideration  of 
the  Act  of  Parliament  in  question,  I  think  that 
it  is  clear  that  the  duties  of  the  inclosure  com- 
missioners and  drainage  commissioners  were  not 
limited  to  merely  draining  and  dividing  up  this 
fen  and  common.  In  my  opinion  more  than  that 
was  to  be  done — that  is,  the  making  and  preaerr- 
ing  of  a  permanent  system  of  drainage,  not 
merely  such  drainage  as  might  be  required  for 
the  separate  allotments,  but  a  general  scheme  of 
drainage,  so  that  the  water  might  flow  freely 
away  to  the  sea.  The  owners  of  the  allotmenti 
to  be  made  under  the  Act  of  Parliament  were  not 
the  sole  persons  interested.  There  were  other 
rights.  I  think  that  the  inclosure  commissioners 
in  their  award  had  in  view  rights  of  a  public 
character  as  to  drainage,  and  therefore  when 
their  award  was  made  they  made  permanent  pre- 
visions for  drainage.  I  think  that  those  provi- 
sions were  of  a  public  character  so  that,  even  if 
all  the  allottees  agreed  together,  they  could  not 
abrogate  those  provisions.  They  had  no  right  to 
destroy  the  watercourses  and  ditches  provided 
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for  by  the  award  as  an  important  part  of  the 
drainage.  If  they  could  deal  with  any  of  those 
watercourses  as  being  unnecessary -they  might 
proceed  by  degrees  and  gradually  do  away  with 
the  whole  system  of  drainage  and  cause  the  land 
to  revert  to  the  same  condition  as  that  in  which 
it  was  before.  In  my  opinion  the  allottees,  if 
they  all  agreed  together,  could  not  take  up  that 
position  in  face  of  the  Act  of  Parliament  and 
the  award.  Still  less  could  some  only  of  the 
allottees  interfere  with  the  watercom>es  and 
drainage  adjoining  their  own  allotments.  Tn  my 
opinion  all  the  provisions  of  the  Act  of  Parlia- 
ment and  the  award  of  a  permanent  character 
for  the  drainage  of  the  district  are  such  that 
the  allottees  cannot  disregard,  or  release,  or  grant 
away  the  right  to  enforce  them.  That  brings  us 
to  the  consideration  of  the  Act  of  Parliament 
and  the  award.  It  is  conceded  that  the  provi- 
sions of  the  award  as  to  pasturage  were  valid. 
Why  were  those  provision*  inserted  P  I  think 
that  they  were  inserted  for  the  purpose  of  assist- 
ing in  the  carrying  out  of  the  general  purpose  of 
the  Act  of  Parliament,  including  the  preserva- 
tion of  the  drainage,  and  not  merely  for  the 
protection  of  the  adjoining  owners,  and  that  the 
restriction  as  to  pasturing  with  sheep  only  was 
therefore  intended  to  be  permanent.  This  case 
is  quite  distinct  from  the  case  of  Haigh  v.  West 
{ubi  sup.),  which  turned  upon  the  particular 
circumstances  and  the  provisions  of  the  parti- 
cular Act  of  Parliament  there  in  question.  The 
pasturing  of  heavy  cattle  and  horses  on  roads 
with  drains,  ditches,  and  banks  by  the  sides  would 
tend  to  destroy  those  drains,  ditches,  and  banks. 
We  can  see,  therefore,  why  the  inolosure  com- 
missioners would  take  care  to  limit  the  pasturage 
as  they  did.  As  to  the  provision  for  depasturing 
"  sound  and  healthy  sheep,"  I  think  that  that  was 
provided  not  solely  for  the  benefit  of  the  adjoin- 
ing owners ;  the  waters  from  these  watercourses 
would  flow  on  towards  the  sea,  and  if  the  water 
was  infected  by  unhealthy  sheep  that  might  tend 
to  the  public  injury.  That  particular  provision, 
1  think,  was  inserted  in  the  general  interests  In 
certain  cases  the  inolosure  commissioners  did 
grant  unlimited  rights  of  pasturage  to  the 
allottees  of  the  land  adjacent  to  the  roads,  but 
that  was  in  oases  where  the  land  did  not  adjoin 
any  through  drain  and  it  would  be  safe  to  allow 
unlimited  pasturage.  It  follows,  in  my  opinion, 
that  these  provisions  were  for  the  public  purpose 
of  preserving  the  drainage,  and  therefore  could 
not  be  disregarded  or  made  the  subject  of  a 
grant  or  release  by  the  adjoining  owners,  or 
by  the  inhabitants,  or  even  by  the  drainage 
commissioners  themselves.  Certainly,  in  these 
circumstances,  I  do  not  see  how  the  court  can 
presume  a  lawful  lost  grant  which  would  per- 
manently free  the  surveyor  of  highways  from 
regarding  the  careful  limitation  of  the  right  of 
pasturage  which  was  provided  by  the  award.  The 
defendants'  case,  therefore,  clearly  fails.  The 
plaintiff  cannot  be  said  to  have  lost  his  right*. 
Acquiescence  cannot  deprive  him  of  the  right  to 
say  that  this  was  an  illegal  act  The  plaintiff's 
right  is  a  legal  right,  which  cannot  oe  taken 
away  unless  he  has  so  acted  that  it  would  be 
fraudulent  conduct  on  his  part  to  seek  to  enforce 
the  right  There  is  no  case  of  that  kind  made 
out  here.  Therefore  the  plaintiff  is  entitled  to 
sue   and   to    recover    damages    because    it     is 


admitted  that,  failing  a  lost  grant,  or  the  loss  by 
the  plaintiff  of  his  right  to  sue,  the  plaintiff  has- 
been  specially  injured  and  has  a  cause  of  action; 
The  plaintiff  therefore  is  entitled  to  damages, 
but  au  injunction  is  not  required.  This  appeal 
must  therefore,  be  allowed. 

Mathbw,  L.J. — I  think  that  it  is  necessary  to 
add  but  little  to  the  reasons  which  have  been 
given  for  allowing  this  appeal.  I  could  have 
understood  the  argument  of  the  respondents  if 
the  allotments  had  been  made  by  agreement 
between  the'  persons  interested.  This,  however, 
was  a  totally  different  transaction.  It  is  impos- 
sible to  read  the  provisions  of  the  Act  of 
Parliament  and  the  award  without  seeing  that  the 
particular  object  was  to  convert  a  fen  into  dry 
land.  The  general  scheme  and  the  main  purpose- 
of  the  Act  was  to  carry  out  that  object.  The  Act 
of  Parliament  provides  for  commissioners  being 
appointed  to  drain  the  land  and  to  execute  all 
works  necessary  for  that  purpose  and,  when  the 
works  were  executed,  to  make  an  award.  Then 
the  functions  of  the  inclosure  commissioners  were 
to  cease,  and  they  were  to  be  succeeded  by 
drainage  commissioners,  whose  paramount  duty 
it  would  be  to  protect  the  drainage  system  which 
had  been  established.  It  has  been  contended  that 
this  Act  of  Parliament  and  award  can  be  got  rid 
of  by  presuming  a  lost  grant  by  the  persons  to 
whom  this  Act  of  Parliament  applied.  The  Act 
was  not,  however,  passed  in  their  interests  only, 
but  in  the  interests  of  the  public.  The  provisions 
of  the  Act  and  of  the  award  were  not  intended  to 
be  temporary.  Everything  in  them  shows  that  it 
was  intended  that  the  drainage  commissioners  were* 
to  maintain  the  system  of  drainage  permanently. 
It  was  argued  that  the  presumed  lost  grant  could 
be  a  grant  by  the  owners  of  the  adjoining  allot- 
ments to  the  surveyor  of  highways.  But  the 
drainage  commissioners  could  not  be  bound 
by  a  grant  of  that  kind.  The  drainage  com- 
missioners could  not  be  bound  by  it  because 
it  would  violate  the  provisions  of  the  Act  of 
Parliament  and  award.  No  lawful  origin  for 
such  a  grant  is  possible,  and  therefore  it  cannot 
be  presumed.  The  conduct  of  the  plaintiff 
cannot  deprive  him  of  his  legal  rights.  What 
would  be  the  extent  of  the  suggested  lost  grant  P 
Would  it  permit  the  surveyor  of  highways  to 
allow  persons  to  depasture  as  many  cattle  and 
horses  upon  the  roads  as  they  chose  P  That 
could  not  be.  I  agree,  therefore,  that  this  appeal 
must  be  allowed.  Appeal  allowed. 

Solicitors  for  the  appellant,  Clarke,  Rawlins, 
and  Co.,  for  Pereival  and  Son,  Peterborough. 

Solicitor  for  the  respondents,  J.  Matthew  Voe*, 
for  J.  W.  Buckle,  Peterborough. 
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Monday,  June  28, 1902. 

<Before  Collins,  MR.,  Mathsw  and  Oozbns- 
Habdy,  L.JJ.) 

Rex  v.  Fabxham  Justices  ;  Ex  parte  Smith,  (a) 

APPEAL  FSOM  THB  KINO*8  BENCH  DIVISION. 

Licensing — Renewal  of  licence — Notice  of  objection 
given  by  justices — Disqualification  of  justices — 
Bias— Licensing  Act  1872  (35  &  36  Vict  c.  94), 
s.42. 
In  consequence  of  a  suggestion  that  the  number  of 
licensed  houses  in  a  certain  district  was  need- 
lessly large,  the  licensing  justices  appointed  a 
committee  out  of  their  number  to  inquire  into 
the  condition,  position,  and  circumstances  of 
each  licensed  house  in  the  district.     The  com- 
mittee, as  the  result  of  their  inquiries,  drew  up 
a  report  in  which  certain  recommendations  were 
made.      The  licensing  justices  then,  by  their 
clerk,  served  on  all  the  licence-holders  in  the 
district  notices  of  objection  to  the  renewal  of 
their  licences. 
At  the  hearing  of  the  applications  for  renewals 
the  justices,  upon  the  evidence  which  was  given 
on  oath  before  them,  refused  to  renew  nine  of 
the  applications. 
Held,  that  the.  giving  of  the   notices    of  objec- 
tion by  the  licensing  justices  did  not  of  necessity 
debar  them  from  afterwards  hearing  and  deter- 
mining  the    applications  for   the    renewal   of 
licences. 
Held  also,  that  as  what  was  done  by  the  justices 
in  connection  with  the  inquiry  and  the  report  by 
the  committee  was  honestly  done  to  enable  them 
to  secure  a  full  investigation  of  the  facts  with 
no  other  motive  than  the  desire  of  discharging 
properly  their  duties  as  licensing  justices,  ana 
as  all  the  formalities  of  sect.  4£  of  the  Licensing 
Act  1872  had  been  complied  with,  there  was 
nothing  to  invalidate  their  decisions. 
Thbsb  were  nine  appeals  from  a  decision  of  the 
King's  Bench  Division  (Lord  Alverstone,  C.J., 
Darling  and   Channell,    JJ.)  discharging  roles 
nisi  for  a  mandamus  which  had  been  obtained 
bv  nine  licence-holders  at  Farnham  against  the 
Farnham  licensing  justices. 

The  licensing  justices  had  refused  applications 
for  renewals  of  their  licences  made  by  the  nine 
appellants. 

The  appellants  thereupon  obtained  rules  nisi 
for  a  mandamus  to  the  justices  to  hold  an 
adjourned  licensing  meeting  to  deal  with  the 
applications  for  renewals. 

The  circumstances  of  the  case  were  as  follows : 
In  May  1901  a  special  mooting  of  the  justices 
of  the  Farnham  division  was  held  to  consider  a 
letter  from  the  clerk  of  the  peace  of  the  county 
of  Surrey,  addressed  to  the  clerk  of  the  justices 
of  the  Farnham  division,  stating  that  the  atten- 
tion of  the  county  licensing  committee  had  been 
called  to  the  large  number  of  licences  in  the 
parishes  of  Farnham  Urban  and  Farnham  Rural ; 
that  there  appeared  to  be  one  licensed  house  for 
every  155  of  the  population,  which  was  largely  in 
excess  of  any  other  parish  in  the  county;  and 
that  the  committee  were  of  opinion  that  some 
steps  should  be  taken  whereby  the  licences  of  a 
substantial  number  of  such  nouses  should  be 
discontinued. 

(«)  Beported  by  B.  Minut  Smith  and  W.  W.  Orb,  Esqrt., 
Barrltten-a  t-La  w. 


At  this  special  meeting  of  justices  a  committee 
of  five  justices,  including  the  chairman,  Mr. 
Howard,  was  appointed  to  consider  the  letter  and 
report  upon  the  subject  referred  to  in  it. 

The  committee  met  from  time  to  time  and  con- 
sidered certain  comparative  statistics  as  to  popula- 
tion, number  of  licences,  and  other  information 
of  a  general  character  tending  to  show  how  the 
Farnham  division  compared  with  other  divisions 
in  the  county,  and  how  the  county  compared 
with  neighbouring  counties  in  the  matter  of  ratio 
of  population  to  licences. 

On  the  13th  July  1901,  at  a  meeting  of  the 
justices,  the  committee  made  a  report,  which  was 
adopted,  and  the  committee  were  empowered  to 
obtain  further  information  as  to  the  condition, 
position,  and  other  circumstances  of  each  licensed 
house  in  the  Farnham  urban  district 

The  committee  then  directed  the  clerk  to  the 
justices  to  send  to  the  owners  of  licensed  houses 
and  the  licence-holders  in  the  division  the  follow- 
ing letter : 

The  attention  of  the  justices  of  the  Farnham  Vstij 
Sessional  Division  having  been  oalled  by  the  eomuy 
licensing  committee  to  the  exoeseive  number  of  liosnosi 
in  the  division,  a  fact  which  cannot,  in  the  opinion  of 
the  justice*,  be  disputed,  and  the  justifies  harisf 
appointed  a  oommittee  to  make  inquiries  in  connection 
with  the  matter  with  a  view  to  a  reduction,  in  the  fink 
plaoe,  of  licences  in  the  Farnham  urban  district  watts 
such  excess  is  most  pronounoed,  I  am  directed  by  the 
justices  to  so  inform  yon,  and  to  suggest  that  anythmf 
yon  may  desire  to  say  upon  the  subject  addressed  to  ms 
will  receive  their  best  consideration. 

The  committee  held  further  meetings,  and 
unanimously  decided  to  inspect  the  fuDy 
licensed  houses  in  the  Farnham  urban  district 
Members  of  the  oommittee  did  inspect  all  the 
licensed  houses  accordingly. 

Except  in  one  instance  tne  inquiries  were  mads 
and  information  was  obtained  only  from  the 
licensee  or  the  person  actually  in  charge  of  the 
licensed  premises  at  the  time  of  the  inspection, 
which  person  was  in  every  case  the  wife  or 
daughter  of  the  licensee. 

The  committee  made  a  report  to  the  justices  in 
which  the  information  obtained  in  the  inspection 
of  the  houses  was  included. 

On  the  6th  Feb.  1902  the  report  was  presented 
to  the  justices  and  adopted  by  them.  Certain 
recommendations  by  the  oommittee  upon  the  pro- 
posed procedure  at  the  then  forthcoming  general 
annual  licensing  meeting  were  also  adopted  with 
some  modifications. 

On  the  1st  March  1902  the  general  annual 
licensing  meeting  was  held.  The  justices  present 
included  certain  members  of  the  oommittee  above 
mentioned. 

Before  the  meeting  no  notice  of  objection  to 
the  renewal  of  any  of  the  licenses  in  the  division 
had  been  given. 

When  tne  first  application  for  a  renewal  was 
reached,  a  Mr.  Hayes  rose  in  court  and  stated 
that  he  objected  to  the  renewal  of  all  the  licences 
in  Farnham  Urban. 

The  chairman  of  the  justices  thereupon  directed 
Mr.  Haves  to  give  the  requisite  seven  days'  notice 
of  his  objection  for  the  adjourned  meeting  on  the 
12th  March.  The  chairman  then,  on  behalf  of 
the  majority  of  the  justices,  made  objection  to 
the  renewal  of  the  forty-five  alehouse  licences  in 
the  Farnham  urban  district,  and  the  applications 


.MAGISTRATES1   OASES. 


569 


Ct.  of  App.] 


Bbx  v.  Fabnham  Justices;  Ex  parte  Smith. 


[Ot.  or  App. 


for  renewals  of  such  licences  were  directed  to 
-stand  adjourned  to  the  adjourned  meeting. 

The  chairman  stated  publicly  that  the  reason 
why  the  majority  of  the  justices  thus  raised 
-objection  to  the  houses  was  in  order  that  every 
one  of  the  licensees  might  have  equal  oppor- 
tunities of  bringing  evidence  before  the  justices, 
and  that  the  justices  might  be  thus  enabled  to 
decide  such  cases  with  perfect  justness  and  fair- 


At  the  conclusion  of  the  meeting  the  justices 
instructed  their  deputy  clerk  to  serve  formal 
notice  in  each  case,  requiring  the  licensee  to 
attend  in  person  at  the  adjourned  licensing 
meeting,  and  to  state  the  grounds  of  objection, 
which  were  based  on  the  report  of  the  oommittee, 
and  such  notices  were  served  accordingly. 

In  the  case  of  ten  of  the  licensea  alehouses 
notices  of  objection  were  also  given  by  Mr. 
Hayes. 

At  the  commencement  of  the  adjourned  lioens- 
ing meeting  on  the  14th  March,  counsel  on  behalf 
of  the  holders  of  licenoes  who  had  been  served 
with  notice  of  objection  objected  that  the  justices 
themselves,  sitting  at  the  general  annual  licensing 
meeting,  could  not,  under  sect.  42  of  the  Licensing 
Act  1872,  be  objectors  to  the  renewal  of  licenoes. 
It  was  further  objected  that  all  and  every  the 
justices  who  had  been  parties  to  the  service  of 
notices  of  objections  to  renewals  were  disqualified 
from  sitting  and  adjudicating  upon  the  grounds : 
(1)  That  such  justices  were  in  fact  the  prosecutors 
or  complainants,  and  oould  not  adjudicate  in 
their  own  cause ;  (2)  upon  the  general  ground  of 
"bias"  in  the  legal  sense,  arising  from  their 
resolution,  which  was  either  a  resolution  not  to 
renew  a  particular  licence  or  a  resolution  not  to 
renew  any  of  the  licenoes  in  the  district;  (3)  uoon 
the  ground  of  bias  in  consequence  of  having 
received  and  acted  upon  the  report  of  the  majority 
of  the  committee  as  to  the  proposed  reduction  of 
licences  in  the  division,  and  having  been  thereby 
influenced  by  statements  not  upon  oath. 

There  was  a  further  objection  in  respect  of 
Mr.  Ben  tall,  one  of  the  justices,  on  the  ground 
that  he  was  present  at  a  meeting  of  the  Surrey 
Congregational  Union  at  which  certain  resolu- 
tions as  to  the  renewal  of  licences  had  been 
passed.  It  appeared  that  Mr.  Bentall  did  not 
speak  or  vote  upon  the  resolutions,  and  that, 
when  objection  was  taken  to  his  presence  on  the 
bench,  he  at  once  retired. 

The  justices,  after  consideration,  overruled  the 
objections,  and  proceeded  to  hear  the  oases. 

In  hie  affidavit  the  chairman  of  the  justices 
stated  that  the  reasons  which  actuated  him,  and 
which  he  knew  also  influenced  his  colleagues,  were 
that  the  justices  had  arrived  at  no  previous  deci- 
sion whether  to  renew  or  not  to  renew  any  of  the 
licences  in  the  district,  and  that  in  causing  notices 
requiring  the  personal  attendance  of  licensees  to 
be  served  they  were  not  in  any  way  taking  sides 
or  committing  themselves  to  any  particular  view 
a  8  to  the  propriety  or  otherwise  of  renewing  any 
licence,  but  nad  merely  taken  the  steps  which 
the  statute  had  imposed  upon  them  of  putting 
matters  in  proper  trim  for  fully  considering,  after 
due  notice  to  the  applicants,  each  case  upon  its 
merits,  and  upon  sworn  evidence,  which  alone  they 
intended  to  have  regard  to. 

The  justices  proceeded  to  hear  the  evidence  on 
oath  in  the  several  cases. 
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Mr.  Hayes  was  represented  by  counsel,  who 
conducted  the  case  for  the  opposition  in  the  cases 
with  respect  to  which  Mr.  Hayes  had  given  notice 
of  objection. 

In  the  cases  in  which  notice  of  objection  had 
been  given  only  by  the  justices  the  affidavits 
in  support  of  the  rules  stated  that  the  chairman 
of  the  justices  conducted  the  case  for  the  oppo- 
sition and  called  and  examined  witnesses  in 
support  of  the  objections.  This  was  denied  by 
the  chairman  in  an  affidavit  in  reply,  according  to 
which  what  actually  took  place  was  that,  when  the 
cases  were  called  on,  the  superintendent  of  police, 
following  the  course  of  procedure  adopted  in  the 
preceding  cases,  stepped  into  the  witness-box  and 
gave  the  bench  testimony  upon  oath  within  the 
grounds  stated  in  the  notice  of  objection  served 
upon  the  applicant.  The  chairman,  on  behalf  of 
the  bench,  put  some  supplementary  questions  to 
him,  and  he  was  then  cross-examined  by  the 
advocate  for  the  applicant,  who,  at  the  close  of  the 
superintendent's  evidence,  conducted  the  case  of 
and  called  evidence  on  behalf  of  the  applicant. 

In  the  result  the  justices  refused  to  renew  nine 
licences. 

The  chairman  of  the  justices  stated  in  his 
affidavit  that,  in  arriving  at  his  decision  to  refuse 
the  renewal  of  the  lioences  in  question,  he  did  not 
entertain  or  take  into  consideration,  nor  was  his 
decision  based  upon  or  affected  by  any  evidence, 
matter,  or  thing  save  the  evidence  given  upon 
oath  and  the  admissions  made  in  open  court 
during  the  hearing  of  the  applications. 

The  Licensing  Act  1872  (35  &  36  Vict.  c.  94) 
provides  as  follows : 

Scot.  42.  Where  a  licensed  person  applies  for  the 
renewal  of  a  lioenoe  the  following  provisions  shall  have 
effect :  (1)  He  need  not  attend  in  person  at  the  general 
annual  lioensing  meeting,  unless  he  is  required  by  the 
licensing  justices  to  attend.  (2)  The  justices  shall  not 
entertain  any  objection  to  the  renewal  of  such  lioenoe, 
or  take  any  evidence  with  respeot  to  the  renewal  thereof, 
unless  written  notioe  of  an  intention  to  oppose  the 
renewal  of  such  lioenoe  has  been  served  on  such  holders 
not  less  than  seven  days  before  the  oommenoement  of 
the  general  annual  lioensing  meeting :  Provided  that  the 
lioensing  justices  may,  notwithstanding  no  notioe  has 
been  given,  on  an  objection  being  made,  adjourn  the 
granting  of  any  lioenoe  to  a  future  day,  and  require  the 
attendance  of  the  holder  of  the  lioenoe  on  euoh  day,  when 
the  case  will  be  heard  and  the  objeotion  considered,  as 
if  the  notioe  hereinbefore  prescribed  had  been  given. 
(3)  The  justices  shall  not  receive  any  evidence  with 
respect  to  the  renewal  of  such  lioenoe  whioh  is  not 
given  on  oath.  Subject  as  aforesaid  lioences  shall  be 
renewed,  and  the  powers  and  discretion  of  justices  rela- 
tive to  suoh  renewal  shall  be  exercised  as  heretofore. 

The  Lioensing  Act  1874  (37  &  38  Vict  c.  49) 
provides  as  follows : 

Seot.  26.  Whereas  by  section  forty-two  of  the  prin- 
cipal Aot  it  is  enacted  that  a  licensed  person  applying 
for  the  renewal  of  his  lioenoe  need  not  attend  in  person 
at  the  general  annual  lioensing  meeting  unless  he  is 
required  by  the  lioensing  justices  so  to  attend :  Be  it 
enacted  that  suoh  requisition  shall  not  be  made,  save  for 
some  special  o»use  personal  to  the  licensed  person  to 
whom  suoh  requisition  is  sent.  It  shall  not  be  neces- 
sary to  serve  copies  of  notices  of  any  adjournment  of  a 
general  annual  lioensing  meeting  on  holders  of  licences 
or  applicants  for  licenoes  who  are  not  required  to  attend 
at  suoh  adjourned  annual  general  lioensing  meeting.  A 
notice  of  an  intention  to  oppose  the  renewal  of  a  lioenoe 
served  under  section  forty-two  of  the  prinoipal  Aot  shall 
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not  be  valid  unless  it  states  in  general  terms  the  grounds 
on  irhioh  the  renewal  of  snoh  lioenoe  is  to  be  opposed. 

May  1  and  2.—F.  Low,  K.C.  (Holder  with  him) 
for  the  justices  (except  Mr.  Gould)  showed  cause. 
—The  two  important  questions  of  law  raised  in 
the  case  are  whether,  under  the  circumstances 
disclosed  by  the  affidavits,  the  justices  were 
entitled  to  be  objectors  to  the  renewal  of  the 
licences,  and  whether,  if  they  were  so  entitled 
and  if  they  did  in  fact  object,  they  were 
entitled  to  sit  and  adjudicate  on  the  applications. 
There  is  this  preliminary  point :  The  general  rule 
in  all  cases  of  mandamus,  even  in  licensing  cases, 
has  always  been  that  a  mandamus  is  not  available 
where  there  is  another  effective  remedy.  This 
present  case  goes  further  than  that,  because,  not 
only  is  there  the  effective  remedy  of  an  appeal  to 
quarter  sessions  under  sect.  27  of  the  Licensing 
Act  1823  (9  Geo.  4,  o.  61),  but  the  parties  are 
actually  pursuing  it.  The  decision  of  tne  justices 
was  given  on  the  27th  March ;  by  the  1st  April 
all  tne  necessary  steps  had  been  taken  to  bring 
an  appeal  to  the  next  quarter  sessions,  and  after 
that,  on  the  15th  April,  these  rules  were  obtained. 
Under  these,  circumstances  appeal  is  the  proper 
remedy,  and  mandamus  is  not  applicable : 

Reg.  v.  Bristol  Justices,  68  L.  T.  Rep.  225  ; 
Reg.  v.  Smith,  L.  Rep.  8  Q.  B.  146. 

The  appeal  to  quarter  sessions  is  a  rehearing,  and 
if  the  quarter  sessions  came  to  the  conclusion  that 
the  parties  had  not  a  proper  hearing  below,  the 
case  could  have  been  tried.  The  parties  have  got 
the  two  remedies ;  they  have  elected  their  remedy 
of  appeal,  and  bv  bringing  their  appeal  they  have 
waived  their  right  to  come  for  a  mandamus : 
Reg.  v.  Kent  Justices,  44  J.  P.  298. 

They  might  have  applied  for  a  writ  of  prohibition 
or  certiorari.  So  much  for  the  question  of  form. 
As  to  the  question  of  substance,  it  comes  to  this — 
whether  sect.  42  of  the  Act  of  1872,  as  amended 
by  sect.  26  of  the  Act  of  1874,  has  so  cut  down 
the  discretion  of  justices  with  regard  to  refusing 
renewals  that  they  are  unable  to  exercise  their 
discretion  unless  thev  are  set  in  motion  by  some 
outside  objector.  Under  the  proviso  in  sect.  42, 
sub-sect.  2,  upon  which  this  case  really  turns, 
the  justices  themselves  can  take  the  objection. 
The  construction  of  the  statutes,  the  case  of 
Sharp  v.  Wakefield  (64  L.  T.  Rep.  180 ;  (1891) 
A  C.  173),  especially  the  judgment  of  Lord 
Hannen  therein,  and  the  other  cases  show 
that,  but  for  sect.  42,  the  justices  have  as 
absolute  a  discretion  in  granting  or  refusing 
a  renewal  as  in  granting  or  refusing  a  new 
lioenoe.  It  was  clearly  the  opinion  of  Lord 
Hannen  that  sect.  42  was  only  a  matter  of  pro- 
cedure, and  that  it  was  not  intended  to  cut  down 
the  discretion  of  the  justioes  so  as  to  prevent 
them  from  exercising  the  powers  they  previously 
had  unless  they  were  put  in  motion  by  somebody 
else.  It  is  said  that  the  words  in  sub-sect.  2  "  on 
an  objection  being  made "  must  mean  an  objec- 
tion made  by  some  other  person  to  the  justices, 
and  that  an  objection  to  be  good  could  not  be 
made  by  the  persons  to  whom  it  was  to  be  made. 
The  judgment  of  Hawkins,  J.  in  Reg.  v.  Angle- 
sea  Justices  (65  L.  J.  12,  M.  0.)  does  not  really 
support  that  view.  The  words  "on  objection 
made"  do  not  cut  down  their  general  powers. 
The  applicants  cannot  say  that,  because  the 
justices  nave  given  them  notice,  and  have  put  in 


the  notice  the  grounds  of  objection,  therefore  the 
justioes  have  made  themselves  litigants  and 
cannot  adjudicate.  It  cannot  be  said  that  because 
the  justices  have  obtained  these  reports  and 
have  inspected  the  houses  they  had  so  prejudged* 
the  matter  that  they  are  disqualified  from  acting. 
The  matters  in  these  reports  were  all  matters 
proper  for  the  justioes  to  inquire  into  and  to  have 
before  them,  and  they  were  before  the  justices 
not  as  sworn  evidence,  but  as  matters  with 
respect  to  which  they  ought  to  make  inquiry 
before  acting.  Objections  can  be  taken  by  the 
justioes  themselves.  That  has  been  expressly 
decided  in  Baxter  v.  Leche  (79  L.  T.  Eep.  138), 
and  there  are  dicta  to  the  same  effect  in  Reg.  v. 
Farquhar  (L.  Rep.  9  Q.  B.  258),  Beg.  r.  Merthyr 
Tydvil  Justices  (14  Q.  B.  Div.  584),  Reg.  v. 
Bales  (42  L.  T.  Rep.  735),  and  in  the  opinion  of 
Sir  Edward  Fry,  sitting  as  chairman  of  licensing 
sessions :  (see  64  J.  P.  at  p.  642).  Assuming  that 
the  justices  could  take  the  objections,  and  that 
the  persons  were  properly  before  them  by  notices 
duly  given,  there  was  nothing  to  disqualifythe 
justices  from  adjudicating  in  the  cases.  With 
regard  to  Mr.  Bentall,  he  did  not  sit  and  he  did 
not  adjudicate  in  any  of  the  oases.  He  also 
referred  to 

Boulter  v.  Kent  Justices,  77  L.  T.  Rep.  288 ;  (1897) 

A.  C.  556,  at  p.  569  ; 
Reg.  v.  Shannon,  78  L.  T.  Rep.  320 ;  (1898)  1  Q.  8. 

578; 
Rem  v.  Sunderland  Justices,  85  L.  T.  Rep.  183; 

(1901)  2  K.  B.  357 ; 
Reg  v.  Fraser,  57  J.  P.  500 ; 
Reg.    v.    London    County    Council;    Ex    parts 

Ahkersdyk,  66  L.  T.  Rep.  168 ;  (1892)  1 Q.  B.  190 ; 

and  seek  28  of  9  Geo.  4,  o.  61. 

Cyril  Dodd,  K.C.,  for  one  of  the  justioes  (Mr. 
Gould). — Mr.  Gould  has  only  one  object  in 
appearing — namely,  that  the  proper  procedure  in 
these  licensing  oases  should  be  laid  down  and 
followed.  He  therefore  neither  supports  nor 
shows  cause  against  these  rules. 

Avory,  K.C.  and  Stimson  for  the  applicants  in 
support  of  the  rules. — With  regard  to  the  prelimi- 
nary objection  that  the  applicants  have  lost  their 
remedy  by  mandamus  by  giving  notice  of  appeal, 
the  giving  of  that  notice  was  a  matter  of  pre- 
caution, because  if  they  had  waited  for  this  appli- 
cation before  giving  notice  of  appeal  they  would 
have  been  out  of  time  for  appealing  and  would 
have  lost  their  remedy.  They  are  entitled  to  a 
mandamus  unless  their  remedy  by  appeal  is  as  full 
as  the  one  they  now  seek.  It  is  not  so,  as  one  of  the 
grounds  on  which  the  mandamus  is  asked  for  is 
that  the  court  was  improperly  constituted.  That 
objection  would  not  be  open  on  the  appeal,  as  the 
appeal  would  be  a  rehearing.  There  are  several 
cases  which  show  that  there  may  be  a  mandamus 
although  notice  of  appeal  has  been  given : 

Reg.  v.  Farquhar  (ubi  sup.) ; 

Reg.  v.  Howard,  60  L.  T.  Rep.  960 ;  23  Q.  B.  Div. 

502; 
Reg.  v.  West  Riding  Justices,  21  L.  T.  Rep.  490; 

L.  Rep.  5  Q.  B.  33. 

Notice  of  appeal  was  given  in  this  case  not  for  the 
purpose  of  prosecuting  the  appeal,  but  because  it 
was  the  only  means  of  keeping  the  houses  open. 
There  is  no  provision  in  tne  Licensing  Acts  for 
getting  permission  of  the  excise  or  for  keeping 
the  houses  open  pending   an  application  for  a 
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mandamus.  It  can  only  be  done  by  giving  notice 
of  appeal,  and  that  is  also  an  answer  to  any  sug- 
gested remedy  by  prohibition  or  certiorari.  [Lord 
Alybbstonk,  C.J.— We  do  not  think  that  the 
giving  notice  of  appeal  is  any  bar  to  this  appli- 
cation for  a  mandamus,  or  that  the  applicants  by 
giving  notices  of  appeal  have  lost  their  remedy 
ere.  It  is  only  a  question  which  would  affect 
-our  discretion  if  we  thought  there  ought  to  be  a 
mandamus  on  other  grounds.]  The  substantial 
-  question  in  the  case  is,  whether  justices  who  have 
themselves  given  notice  of  opposition  to  the 
renewal  of  a  licence  and  have  collected  informa- 
tion and  have  identified  themselves  with  the 
opposition  to  such  renewal,  can  after  doing  all 
that  adjudicate  upon  the  case.  It  is  submitted  that 
they  cannot  do  so.  It  is  immaterial  whether  in 
fact  they  were  biassed.  The  question  is,  whether 
the  circumstances  are  such  as  to  give  rise  to  a 
reasonable  suspicion  that  they  might  have  been 
biassed,  and  the  more  absolute  the  discretion  of 
the  justices  the  more  necessary  is  it  to  be  careful 
that  they  shall  not  be  biassed  beforehand  or 
identified  with  either  side.  Until  the  decision  of 
Hawkins,  J.  in  Beg.  v.  AngUsea  Justices  (ubi 
sup.)  this  question  had  never  been  discussed  in 
any  of  the  cases  as  to  the  right  or  power  of  the 
justices,  who  have  themselves  given  notice  of 
opposition,  to  sit  and  adjudicate.  It  is  proposed 
to  cite  only  the  oases  which  apply  to  justices 
who  are  not  sitting  in  a  strictly  judicial  capa- 
city in  a  court,  but  are  exercising  adminis- 
trative functions  though  discharging  a  quasi 
judicial  duty.  The  case  which  lays  down  those 
principles  most  clearly  is  the  case  of  Leeson  v. 
General  Council  of  Medical  Education  and  Regis- 
tration (61  L.  T.  Rep.  849 ;  43  Oh.  Div.  366),  where 
the  General  Council  held  an  inquiry  as  to  the  con- 
duct of  the  plaintiff  on  a  charge  preferred  by  the 
Medical  Defence  Union.  Twenty -nine  members 
of  the  council  were  present,  two  of  whom 
were  members  of  the  Defence  Union  which  had 
preferred  the  charge,  but  neither  had  anything 
to  do  with  making  the  complaint  against  the 
plaintiff.  Cotton  and  Bowen,  L.JJ.  held  that 
those  two  members  were  not  disqualified  from 
acting ;  whereas  Fry,  L.J.  held  that  they  were. 
The  decision  of  Sir  Edward  Fry  sitting  at  licen- 
sing sessions,  which  has  been  referred  to,  appa- 
rently only  goes  to  the  extent  that  the  mere  fact 
of  justices  having  given  notice  of  objection  does 
not  disqualify  them,  and  he  had  not  in  his  mind 
any  such  case  as  the  present.  There  is  all  the 
difference  between  a  justice  getting  up  in  court 
and  saying :  "  I  object  to  the  licence,  let  the  case 
be  adjourned,"  and  his  doing  what  was  done  in 
this  case.  If  he  does  more  than  object,  as,  for 
instance,  if  he  collects  the  evidence,  or  follows  up 
that  notice  of  objection  in  open  court  by  serving 
the  document,  which  the  section  clearly  contem- 
plates is  to  be  served  by  some  third  party,  then 
he  is  disqualified.  Even  if  the  statute  contem- 
plates that  the  justice  may  object  in  open  court, 
it  also  contemplates  that  the  notice  of  objection 
should  be  served  by  a  third  party  :  (see  sect.  42). 
Since  Sharp  v.  Wakefield  (ubi  sup.)  it  has  been 
held  that  the  burden  of  proof  is  on  the  opposi- 
tion to  the  renewal  (Evans  v.  Conway  Justices, 
82  L.  T.  Rep.  704;  (1900)  2  Q.  B.  224),  and 
unless  an  objection  is  made  the  licence  must  be 
renewed.  A  notice  for  some  cause  personal  to 
the  man  himself  (see  Sharp  v.  Wakefield  (ubi  sup.) 


must  be  served,  and  the  justices  can  only  adjourn 
on  an  objection  being  made : 

Bex  v.  Kingston  Justices ;  Em  parte  Davey,  86 
L.  T.  Rep.  589. 

The  justices  in  this  case  made  themselves  parties 
to  the  litigation.  They  not  merely  gave  notice 
of  objection,  they  went  very  much  further ;  they 
instructed  their  clerk  to  give  the  notice  of  oppo- 
sition contemplated  by  sub- sect.  2  of  sect.  42  and 
the  ground  of  the  opposition,  and  they  both  col- 
lected evidence  themselves,  and  after  they  gave 
the  notice  they  instructed  their  clerk  to  collect 
the  necessary  evidence  to  support  it.  They  were 
therefore  disqualified : 

AlUnson  v.  General  Council  of  Medical  Education 
and  Registration,  70  L.  T.  Bap.  471 ;  (1894)  1 
Q.  B.  750 ; 

Reg.  v.  Antrim  Justices,  (1901)  2  Ir.  B.  133 ; 

Reg.  v.  London  County  Council ;  Ex  parte  Aklcers- 
dylc,  66  L.  T.  Hep.  168 ;  (1892)  1  Q.  B.  190  ; 

Reg.  v.  Fraser,  57  J.  P.  500; 

Reg.  v.  Ferguson,  54  J.  P.  101. 

Lord  Alybbstonb,  O.J.— The  points  raised 
in  this  case  are  undoubtedly  of  very  general 
importance.  They  have  been  most  admirably 
argued  before  us  on  both  sides,  and  for  myself 
I  do  not  think  I  should  gain  anything  by 
further  considering  the  matter,  and  I  am 
prepared  to  express  the  opinion  at  which  I  have 
arrived.  The  rules  were  moved  upon  four 
grounds.  First — a  very  important  ground — that 
the  justices  who  are  members  of  the  tribunal 
cannot  raise  the  objections  contemplated  by 
sect.  42,  sub-sect.  2,  of  the  Licensing  Act  1872 ; 
secondly,  that,  if  they  do  so,  they  must  not 
adjudicate  upon  the  cases  in  .respect  of  which 
they  have  given  notices;  thirdly,  that  in  this 
particular  case  the  justices  had  obtained  informa- 
tion upon  which  they  acted  contrary  to  the  pro- 
visions of  sect.  42  of  the  Act;  lastly,  a  special 
objection  to  a  justice  named  Mr.  Bentall,  on  the 
ground  that  he  had  taken  part  in  the  proceedings, 
which  would  undoubtedly,  it  was  said,  invalidate 
hiB  action  or  any  judgment  to  which  he  was  a 
party.  The  first  and  most  important  thing  is,  I 
think,  to  lay  down  certain  general  principles 
which  are  derived  or  can  be  deduced  from  the 
cases,  and  then  consider  what  are  the  rights  of 
the  justioes  and  of  the  parties  in  regard  to  this 
matter,  having  regard  to  these  general  principles. 
I  think  it  is  quite  clear  that  the  justices  can  only 
act  upon  sworn  evidence  given  before  them,  and 
if  in  any  case  it  appeared  to  the  court  that  the 
justices  had  acted  upon  information  obtained 
otherwise  than  through  the  evidence,  their  pro- 
ceedings would  be,  and  ought  to  be,  set  aside.  I 
think  it  is  further  equally  clear,  not  so  much 
from  the  decisions  as  from  the  legislation  and 
the  general  principles  applicable  to  the  state  of 
circumstances  with  which  the  legislation  is  deal- 
ing, that  it  would  not  invalidate  the  proceedings 
if  the  justices  had  become  acquainted  with  what 
I  may  call  the  general  circumstances  of  the  case, 
and  made  use  of  that  information  to  bring  to  the 
minds  of  persons  who  were  before  them  the  points 
that  they  had  to  deal  with.  There  is  only  one 
other  point  which  I  wish  to  mention,  because  it 
seems  to  me  an  important  one — namely,  that,  if  in 
any  particular  case  a  justice  has  private  informa- 
tion in  regard  to  that  particular  case,  he  ought 
not,  in  my  opinion,  to  sit  upon  that  case,  nor 
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ought  he  to  do  anything  except  go  into  the 
witness-box  and  give  evidence;  or,  in  other 
words,  if  a  ease  ever  arises  of  a  justice  having 
particular  knowledge  in  regard  to  a  particular 
individual  or  against  a  particular  individual,  or 
with  regard  to  a  particular  house,  that  knowledge 
can  only  be  made  available  or  can  only  be 
utilised  for  the  purpose  of  the  case  by  means  of 
his  giving  evidence  as  a  witness,  subject  to  cross- 
examination  in  the  ordinary  way.  1  mention 
these  broad  principles  first,  because  I  think  it 
right  to  make  it  clear  that  I  bear  them  in  view 
when  I  express  the  opinion  that  I  have  formed  as 
regards  what  the  justices  did  in  this  case.  I  will 
state  as  briefly  as  1  can,  but  sufficiently  fully,  what 
I  really  understand  the  justices  to  have  done  in 
this  case.  A  year  before  the  attention  of  the 
Farnham  Bench  had  been  called  to  the  fact 
that  there  was  a  large  number,  or  that 
there  was  considered  to  be,  or  might  be, 
too  large  a  number  of  licensed  houses  for  the 
population  in  their  district,  and  pieparatory 
to  the  proceedings  which  gave  rise  to  this  ques- 
tion, information  was  collected  by  the  committee 
which,  in  my  opinion,  would  be  of  value  for  the 
purpose  of  directing  the  minds  of  any  tribunal 
that  had  to  deal  with  it  to  the  question  or  the 
incidents  in  regard  to  various  houses,  which  would 
be  of  importance  when  the  matter  came  to  be  con- 
sidered, and  the  justices  have  not  shrunk  from 
stating  that  they  did,  before  they  sat,  go  round 
and  make  themselves  acquainted  with  what  may 
be  called  the  surrounding  circumstances  of  each 
of  these  particular  houses.  I  think  it  is  going  a 
great  deal  too  far  to  say  that  applying  their 
general  knowledge  of  the  district  to  the  cases 
that  they  were  going  to  sit  upon,  or  applying  the 
information  so  obtained,  would  invalidate  the  pro- 
ceedings, provided  that  everything  on  which  they 
wish  to  act  or  intend  to  act,  is  brought  to  the 
minds  of  the  persons  against  whom  it  can  possibly 
be  used.  That  being  so,  the  justices  took  a  course 
to  which  at  present,  subject  to  the  legal  objection 
with  which  I  will  deal  in  a  moment,  I  think  no 
reasonable  objection  can  be  taken.  They  thought 
it  riff  ht,  when  they  were  dealing  with  the  question 
of  there  being  too  many  licensed  houses  in  the  dis- 
trict, that  the  case  of  every  house  should  be  investi- 
gated, and  certainly  the  justices  in  this  case,  if 
their  affidavits  are  taken  as  representing  the  facts 
— and  the  contrary  is  not  suggested — aid  investi- 
gate individually  each  case,  and  gave  no  decision 
until  after  the  cases  had  been  investigated. 
Therefore  that  they  acted  upon  the  principle  of 
fairly  considering  the  requirements  of  the  district, 
and  the  suitability  of  each  particular  house,  I 
think  nobody  can  question.  In  that  state  of 
circumstances,  Mr.  Avory's  first  objection  arises. 
It  is  a  very  important  objection,  and  one  which  I 
should  have  taken  time  to  consider  if  I  did  not 
think  it  was  covered  by  authority,  but  it  is  a 
question  upon  which  I  myself  have  no  real  doubt, 
fie  says  justices  cannot  either  themselves  give,  or 
cause  any  person  to  give  on  their  behalf,  the 
notice  of  an  intention  to  oppose  the  renewal  con- 
templated by  sub-sect.  2  of  sect.  42.  He  does  not 
dispute  that  they  can  adjourn  the  case  on  objec- 
tion being  made,  and  that  they  can  hear  the  case 
ultimately  when  the  holder  has  been  called  to 
attend,  without  the  previous  prescribed  notice 
having  been  given ;  but  he  says  •'  on  an  objection 
being  made  "  must  mean  made  by  somebody  to 


the  justices,  and  not  made  by  the  justices  them*- 
selves.    That  undoubtedly  raises   a  very  impor- 
tant point,  which  was  considered  by  Hawkins,  J.. 
in  Beg.  v.  Anglesea  Justices  (ubi  sup.).     There* 
has  for  a  long  time  been  a  view,  whether  judici- 
ally decided  or  not,  that  justices  could   raise 
objections  to  licences  being  renewed.    That  they 
ought  to  be  able  to  do  so,  having  regard  to  their 
functions  and  duties  under  the  Licensing  Acts,  I 
myself  have  no  doubt  at  all.     That  there  may  be 
many  cases  in  which  the  hp^uor  traffic  cannot  be- 
properly  controlled  unless  justices  can  raise  such 
objections  I  think  there  is  no  doubt,  but,  as  I 
have  said,  I  do  not  found  it  upon  general  prin- 
ciples.    I  refer  to  the  decisions  or  opinions  as 
they  have  been  expressed  from  time  to  time.    In 
the  year  1874,  in  the  case  of  Beg.  v.  Farquhar 
(L.  Rep.  9  Q.  B.  at  p.  261),  Blackburn,  J.  said : 
"  Assuming  that  the  justices  might  of  their  own 
knowledge  make  the  objection  themselves,  and  I 
do    not   say    that  it   is    not   impossible    that 
they    might,   yet   it  is  clear  that  they  ought 
not    to    nave    decided    at    once,    because  no 
notice  had  been    given  to    the  applicant*  and 
he  was  entitled  to  be   heard."    It   is    obvious, 
whatever  the  actual  language  used,  that  Black- 
burn, J.  thought  that  the  justices  might  be  able 
to  give  a  notice,  and  when  the  matter  arose  in 
the  case  of  Beg.  v.  Merthyr  TydvU  Justices  (ubi 
sup.)  Smith,  J.  put  the  construction  upon  the 
case  of  Beg.  v.  Farquhar  (ubi  sup.)  which  I  have- 
referred  to.    He  said :  "The  case  of  Beg.  v.  Far- 
quhar (ubi  sup.)  would  seem  to  show  that  the 
objection  mentioned  in  the  proviso  may  be  made 
by  the  justices  themselves  " ;  and  in  the  case  of 
Beg.  v.  Bales  (ubi  sup.)  Oockburn,  O.J.  took  the 
same  view.    Therefore  there  was  during  a  series 
of   years  a   considerable  amount  of  opinion— 
though  I  agree  no  actual  decision — to  the  effect 
that   the   justices   could   raise   the   objections* 
When  the  matter  came  before  Hawkins,  J.  in  the 
case  of  Beg.  v.  Anglesea  Justices  (ubi  sup.)  he 
certainly  did  use  expressions  which  amply  sup* 
ported  Mr.  Avory  in  urging  before  us  that  the 
opinion  of  that  learned  judge  was  that  the  objec- 
tion must  be  raised  by  a  third  person.    He  used 
the  expression  (65  L.  J.,  at  p.  15,  li.  C.) :  "  The 
language  of  the  proviso,  *  on  an  objection  being 
made/  can  only  mean  made  to  the  justices."    It 
is  true  that  that  does  not  cover  the  case  of  an 
individual  justice  making  an  objection,  and  then 
ceasing,  so  to  sneak,  to  act  as  a  justice.    But  I 
think  it  is  only  fair  to  say  that  the  argument  of  Mr. 
Avory  was  well  founded  in  this,  that  the  opinion 
of  Hawkins,  J.  in  that  case  certainly  did  seem  to 
come  to  this,  that  the  justices  could  not  raise  an 
objection.    Then  came  the  last  case,  the  case  of 
Baxter  v.  Leche  (ubi  tap.),  in  which  there  is  an 
express  decision  of  Wills  and  Kennedy,  JJ.  to 
the  effect  that  the  justices  may  raise  tne  objec- 
tion, and,  having  raised  it,  may  adjourn  and  give 
notice.    It  would  be  perfectly  true  to  say  that  in 
that  case  the  justices  did  not  give  the  grounds  on 
which  they  were  going  to  entertain  the  objection ; 
but  it  certainly  seems  to  me  to  be  very  much 
fairer  to  those  whose  licences  were  going  to  be 
questioned  that  they  should  be  told  what  objec- 
tions were  going  to  be  raised  rather  than  that 
they  should  not.    Therefore  that  particular  argu- 
ment seems  to  me  not  to  affect  the  weight  of  that 
authority  of  Baxter  v.  Leche  (ubi  sup.),  in  which 
I  entirely  concur,  and  which  is  binding  upon  this 
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court.    Then  there  is,  I  agree,  only  a  matter  of 
opinion,  bat  it  seems  to  me  an  opinion  which  con- 
tains very  weighty  reasoning  indeed,  and  that  is 
the  reasoning  of  Sir  Edward  Fry  in  the  case  cited 
from  the  justice  of  the  peace  (see  64  J.  P.,  p.  642), 
where  he  was  only  giving  his  opinion  after  con- 
sideration as  chairman  of  quarter  sessions ;  and 
it  is  all  the  more  weighty  because  of  the  strong 
line  which  he  had  taken,  when  Fry,  L.J.,  in  the 
case  of  Leeson  v.  General  Council  of  Medical 
Education  and  Registration  (ubi  sup.).    Therefore 
I   come   to   the   conclusion    that    justices  can 
raise  these  objections  under  sect.  42,  and  that 
it    does   not   invalidate   the    proceedings    that 
a    notice    has    been    subsequently     given    by 
them.     But   it   is   said    by   Mr.   Avory   that, 
that  being  so,  even  then  they  must  not  sit  and 
Adjudicate.     That  contention  seems  to   me  to 
raise   the  fundamental  question,  What  is   the 
position  of   a  person  who  objects  P     Certainly, 
if   we   take   the   language  of   Lord   Herschell 
in     Boulter    v.    Kent    Justices    (ubi   sup.),    in 
its  natural   sense,  the  objector  is  not  in  the 
position  of  a  party,  and  it  seems  to  me  that, 
looking  to  the  duty  which  the  justices  have  to 
perform,  and  the   considerations  that  ought  to 
affect  them,  it  is  not  right  to  regard  a  person 
who  objects  on  the  grounds  which  have  been 
raised  in  this  objection  as  what  I  mav  call  a 
personal  opponent  of  the  person  whose  licence  is 
in  question,  or  as  a  party  to  any  litigation.    It  is 
in  that  respect  that  I  think  that  the  fact  that  the 
justices  had  given  notice  of  objection  does  not 
bar  them  from  subsequently  acting  upon  the 
proceedings,  assuming  that  they  acted  without 
any  suggestion  of  improper  bias,  or  of  having 
acted  on  improper  materials.     Therefore  I  now 
answer  the  question  which  I  left  open  in  the  case 
of  Bex  v.  Kingston  Justices;   Ilk.  parte  Davey 
(86  L.  T.  Rep.  589),  where  I  merely  indicated  my 
opinion  that  the  question  would  at  some  time  or 
other  have  to  be  decided  as  to  whether  or  not 
the  justices  could  give  the  notices  of  objection. 
Certainly  in  a  case  where  the  justices  were  of 
opinion  that  there  were  too  many  licensed  houses 
in  the  district,  and  where  the  real  question  to  be 
considered  by  them  was  how  those  houses  were  to 
be  reduced,  it  would  be  very  unfortunate  if  the 
mere  fact  that  notices  of  objection  were  given  by 
the  justices  in  order  that  tbe  whole  question 
might  be  fairly  and  impartially  considered  should 
prevent  these  justices  from  sitting  and  acting 
in  the  case.   Mr.  Avory  has  contended  in  support 
of  these  rules  that  if  the  justices  have  prejudged 
the  question  from  the  point  of  view  of  having 
previously  made  up  their  minds  that  there  ought 
to  be  a  reduction  in  the  number  of  licences,  their 
judgment  would  be  affected.    I  am  not  prepared 
either  to  agree  with,  or  to  dissent  from,  that 
argument.     It  certainly  is  not  this  case.    But 
where  it  is  seen  that  the  justices  have  approached 
the  question  of  whether  there  should  be  any 
reduction,  and,  if  so,  what  reduction,  by  raising 
the  question  with  regard  to  every  licence  in  the 
district,  it  seems  to  me  to  be  an  entirely  different 
consideration  altogether.    I  will  deal  shortly  with 
the  third  objection,  that  the  justices  have  acted 
upon  information  obtained  beforehand  and  not 
given  in  evidence.    I  asked  to  see  the  notes  in  the 
only  case  which  was  really  argued  in  detail  before 
ua,  and  which  is  agreed  to  be  typical  of  the  whole, 
and  I  find  that  all  the  points  on  which  the  objec- 


tions to  the  house  could  be  founded  were  proved  in, 
evidence  in  the  case  of  the  Queen-street  Tavern,  of 
which  Airs.  Smith  is  licensee.    The  justices  have 
all  said  that  every  substantive  matter  was  proved 
in  evidence,  and  that  they  have  not  acted  in  any 
single  case  except  upon  the  evidence.    I  think,  u 
I  remember    rightly,  one   of  the  justices  says 
that  they  heard  each  case  separately,  that  notes 
were  taken  separately,  and  in  each  case  where 
necessary  the  notes  of  the  evidence  were  read 
over  to  them  before  they  came  to  their  decision. 
Therefore  it  seems  to  me  impossible  to  say  in 
fact  that  there  is  any  foundation  on  which  we 
ought  to  cume  to  the  conclusion  that  the  justices 
acted,  in  coming  to  their  decision,  upon  informa- 
tion which  they  obtained  elsewhere,    it  must  be 
distinctly  understood  that  I  express  my  opinion 
without  any  hesitation  that  if  they  had  so  acted 
in  getting  information  they  would  not  be  entitled 
to  use  any  information,  or  act  upon  anything,, 
which  was  not  evidence    given  on  oath  before 
them.    Lastly,  there  is  the  objection  that  is  taken 
with  regard  to  Mr.  Bentall,  and  I  think  that 
ought  to  be  stated   so  that  the  facts  may  be 
understood.    The  affidavit  on  which  the  rule  was 
moved  has  stated  a  resolution  in   the  chapel  t 
"  That  this  meeting  of  the  Surrey  Congregational 
Union  notes  with  satisfaction  the  efforts  of  the 
Farnham  magistrates  to  reduce  the  number  of 
licensed  houses  in  this  ancient  town,  which  are  in 
excess  as  to    number  of  population  with  most 
other  towns  in  Surrey."    1  agree  that  this  seems 
a  very  harmless  resolution  ana  one  which  in  itself 
would  not  indicate  bias.    Bat  it  is  said  in  the 
same  affidavit  that  a  formal  objection  was  taken 
to  any  justices  sitting  who  had   attended  the 
meeting  of   the    Surrey  Congregational    Union 
on  the  5th  March  1902.    Mr.  Bentall  says  in  his 
affidavit  that  he  was  not  a  member  of  the  Congre- 
gational Union,  that  this  being  a  public  meeting 
and  the  resolution  not  having  any  direct  reference 
to  any  particular  action  or  any  particular  house,, 
when  the  objection  was  first  taken  by  Mr.  Avory  it 
did  not  occur  to  his  mind  that  it  applied  to  him  -y 
but  upon  the  second  day,  when  counsel  expanded 
this  particular  objection,  he  understood  it,  and  he 
at  once  got  up  and  retired  and  took  no  further 
part  in  the  proceedings.    Then  the  applicants  for 
renewals  went  on.    It  seems  to  me  that  it  would 
be  going  far  beyond  any  case  that  has  ever  been, 
decided  to  hold  that  in  the  case  where  the  magis- 
trate retires,  and  the  parties  go  on  with  the  case,, 
they  can  afterwards  raise  the  objection.  I  entirely 
agree  with  what  has  been  put  forward  by  counsel  in 
support  of  these  rules,  that  if  this  had  not  been, 
known,  if  no  objection  had  been  taken,  but  it  had 
afterwards  been  discovered  that  a  magistrate  who 
had  taken  an  active  part  or  a  part  in  promoting 
a  particular  side,  had  sat,  the  fact  that  he  had  so- 
sat  would  or  might  have  vitiated  the  proceedings. 
With  regard  to  the  authorities  that  counsel  for 
the  applicants  referred  to— namely,  Beg.  v.  London 
County  Council;  Ex  parte  Ahkersdyk  (ubi  sup.),. 
Beg.  v.  Eraser  (ubi  sup.),  and  Beg.  v.  Ferguson 
(ubi  sup.),  they  are  all,  in  my  opinion,  illustrations 
of  the  principle  that  if  a  person  has  taken  sides  in 
the  matter  in  which  he  is  called  upon  or  purports- 
to  act  judicially,  he   cannot  be  allowed  to  act.. 
In  my  opinion  they  do  not  assist  the  applicants 
in  this  case  in  the  view  I  have  taken  of  the  facts. 
I  have  therefore  come  to  the  conclusion  that  none 
of  the  four  grounds  on  which  these  rules  were* 
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moved  prevail,  and  that  the  rules  nisi  should  be 
discharged. 

'  Darling,  J. — I  am  of  the  same  opinion.  In 
regard  to  the  point  that  the  magistrates  had 
made  up  their  minds  to  reduce  tnese  licences, 
'because  they  had  come  to  the  conclusion,  with 
many  other  people  in  the  neighbourhood,  that 
there  were  too  many  public-houses  within  their 
Ui strict,  I  cannot  see  that  there  is  any  objection 
whatever  in  that.  They  must  have  had  some 
opinion  in  the  matter.  They  must  have  had 
-one  of  three  opinions.  They  must  have  thought 
that  there  was  exactly  the  right  number  of 
houses,  in  which  case  if  any  person  asked  for 
a  new  liceoce  it  might  be  said  that  the  magis- 
trates were  biassed  against  that,  because  they 
thought  there  were  already  the  right  number,  or 
•they  must  have  thought  there  were  too  many,  or 
they  must  have  thought  there  were  too  few.  In 
either  case  it  might  be  said,  if  it  were  proposed 
to  renew  a  licence  or  to  grant  a  new  licence, 
that  because  the  magistrates  hod  got  an  opinion 
on  the  matter  that  there  were  just  enough 
licences,  that  there  were  too  many,  or  that  there 
were  too  few,  they  had  made  up  tneir  minds  and 
could  not  consider  the  question.  To  my  mind 
-the  Legislature  has  confided  this  licensing  to  the 
magistrates  because  they  are  persons  in  a  position 
to  bring  to  bear  upon  the  question  of  granting 
licences  their  experience  of  the  neighbourhood 
and  of  the  necessities  of  the  neighbourhood. 
They  are  not  to  decide,  if  evidence  is  brought 
'before  them,  regardless  of  the  evidence;  but 
when  it  is  provided  that  licences  should  be 
renewed,  as  I  say,  the  justices  must  come  to  the 
licensing  committee  witu  some  sort  of  opinion 
on  the  question  such  as  I  have  indicated. 
Coming  there  with  the  opinion  which  they  held, 
that  there  were  really  too  many  licensed  houses 
in  this  neighbourhood,  and  that  it  would  be  a 
good  thing  if  there  were  fewer,  and  contemplat- 
ing, as  they  must  have  done,  that  if  a  person 
asked  for  a  renewal  of  a  licence  it  might  very 
well  be  that  they  would  grant  it,  or  it  might 
very  well  be  that  they  would  refuse  it,  it  is  said 
that  they  could  not  exercise  any  kind  of  judg- 
ment on  the  matter  unless  somebody,  who  might 
be  a  person  who  knew  nothing  whatever  about  it, 
got  up  and  came  before  them  and  said:  "I 
-object."  The  sort  of  person  who  gets  up  and 
objects  is  very  easily  obtained  if  he  is  wanted 
It  is  perfectly  clear,  I  think,  that  the  magistrates 
at  licensing  sessions  have  a  discretion.  If  I 
wanted  any  authority  for  that — and  it  is  to  be 
found  in  many  places — I  should  take  it  from  no 
place  more  readily  than  from  what  was  said  by 
Sir  Edward  Pry  quite  lately  at  the  Long  Ash  ton 
Licensing  Sessions  for  the  county  of  Somerset, 
where  he  said:  "The  duty  vested  in  licensing 
justices  is  a  discretionary  one,"  and  then  he  went 
on  to  say  that  it  had  been,  objected  that  the  dis- 
cretion was  contingent  upon  an  objection  taken 
by  a  third  person,  and  that  the  justices  could  not 
take  an  objection  for  the  purpose  of  giving  them- 
selves an  opportunity  of  exercising  that  discretion. 
He  said :  "  It  seems  an  unreasonable  construction 
of  sect.  42  of  the  Licensing  Act  1872  to  suppose 
that  the  magistrates  were  absolutely  deprived  of 
any  opportunity  of  exercising  that  discretion 
unless  some  third  person  gave  them  that  oppor- 
tunity. They  thought  they  might  take  an  ob- 
jection for  the  purpose  of  giving  themselves  that 


opportunity,  and  by  so  doing  they  did  not  express 
any  conclusion  or  any  bias  beyond  thinking 
it  a  question  that  ought  to  be  inquired  into. 
This  was  said  as  to  what  the  justices  did  in  the 
particular  case  with  which  he  was  then  dealing. 
That,  I  thiok,  states  the  law  accurately,  and 
better  than  I  can  state  it  myself,  and  for  that 
reason  I  desire  to  adopt  those  words.  To  my 
mind  it  aL-o  carries  the  other  point  that  the 
justices,  who  take  the  objection,  may  sit  and  hear 
the  application  for  the  licence,  because  that  is 
what  happened  in  that  case,  and  that  was  bow 
the  question  arose.  When  the  justices  came 
to  hear  applications  for  licences,  they  were 
objected  to  on  the  ground  that  the  objectors  were 
the  justices  who  were  trying  the  case,  and  Sir 
Edward  Fry  having  said  what  I  have  quoted,  the 
justices  went  on  to  hear  the  applications  for 
licences.  Therefore,  to  my  mind,  it  is  really  not 
necessary  to  dwell  aoy  more  upon  that  point;  in 
fact,  the  two  points  are  only  one,  because  there 
is  nothing  in  the  point  that  the  justices  may 
not  object  unless  it  is  coupled  with  this:  "and 
proceed  to  hear  the  application  for  the  licence, * 
as  the  proposition  that  the  justices  may  not 
object  could  not  be  sustained.  It  would  not  be 
a  good  answer  to  say  you  cannot  object  because 
you  are  a  justice.  Therefore  it  is  one  point,  and 
not  two :  (Jan  a  justice  formally  object  for  the 
purpose  of  allowing  himself  to  exercise  his  dis- 
cretion, and  then  proceed  to  hear  the  application 
for  a  licence  and  exercise  his  discretion ?  I  think 
what  I  have  read  from  Sir  Edward  Fry's  opinion 
is  enough  to  show  that  he  can.  It  follows  upon 
the  distinct  authority  of  Baxter  v.  Leche  (ubi  sup.\ 
which  has  decided  this  point,  and  for  Baxter  v. 
Leche  (ubi  sup.)  there  is  authority  which  has  been 
alluded  to  by  my  Lord  in  the  various  cases  that  he 
has  mentioned.  The  only  thing  that  I  know  of  to 
the  contrary  effect  is  the  judgment  of  Hawkins,  J. 
in  the  case  of  Beg.  v.  Anglesea  Justices  {ubi  sup.). 
That  decision  cannot,  to  my  mind,  be  reconciled 
with  these  other  cases.  It  was  not  a  judgment 
of  the  Divisional  Court ;  it  was  only  the  con- 
sidered judgment  of  a  single  judge,  and  therefore 
I  am  at  liberty  to  say  what  I  think  about  it, 
which  is,  that  it  was  wrong. 

Ohannell,  J. — I  entirely  agree.  I  think  the 
difficulty  here  arises  almost  entirely  from  the 
fact  that  the  licensing  justices  have  both  adminis- 
trative functions  and  judicial  functions,  and  that, 
as  so  often  happens  when  men  are  put  into  that 
position,  it  is  extremely  difficult  to  divide 
exactly  what  are  their  judicial  functions  from 
those  which  are  their  administrative  functions. 
I  think  that  the'  licensing  justices  are  clearly 
entitled  to  go  in  their  own  way  to  make  them- 
selves acquainted  with  the  character  of  their 
district,  with  the  amount  of  public-house  accom- 
modation thuA  there  is  existing  in  it,  and  all 
matters  of  that  sort.  A  large  number  of  the 
justices — local  gentlemen — wonld  probably  have 
the  information.  Justices  who  have  only  recently 
come  into  the  district  are  fully  entitled  to 
inquire,  and  not  judicially  to  inquire,  into  the 
general  circumstances  of  the  neighbourhood  to  fit 
them  for  performing  their  licensing  duties,  to  give 
them  a  knowledge  of  the  place  and  the  wants  of 
it,  and  whether  the  public-house  accommodation 
is  too  much  or  too  little,  and  things  of  that  sort 
When  it  gets  to  the  rights  or  quasi  rights  of 
individuals  about  renewals — whether  a  particular 
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individual  should  or  should  not  have  Mb  licence 
renewed — then  it  is  a  different  matter ;  it  then 
becomes  a  judicial  matter.  In  that  matter  it 
seems  to  me  the  justices  must  act  judicially.  The 
proceeding  is  at  any  rate  quasi  judicial,  and  the 
lustices  must  not  act  upon  information  acquired 
behind  the  backs  of  the  parties  without  giving 
the  parties  the  fullest  information  to  enable  them 
to  understand  what  it  is  the  justices  are  acting 
upon,  and  without  giving  them  an  opportunity  of 
inquiring  about  it  and  seeing  whether  they  agree 
with  it,  or  what  answer  they  have  got  to  make,  or 
what  they  say  about  those  facts.  There  is  nothing 
to  my  mind,  therefore,  objectionable  in  the 
general  character  of  the  inquiries  which  these 
magistrates  made  for  the  purpose  of  ascer- 
taining whether  or  not  the  suggestions  made 
to  them  by  the  other  magistrates  in  the  county, 
that  in  their  district  there  were  a  great  deal  too 
many  public  houses,  were  correct.  The  way  in 
which  they  entered  into  that  inquiry  shows  what 
a  full  and  careful  report  it  must  have  been.  In 
the  course  of  that  report  incidentally  the  persons 
who  made  it  furnished  information  not  merely 
on  the  general  question,  upon  which  I  think  the 
inquiry  was  not  a  judicial  one,  but  they  also 
furnished  information  which  would  be  useful 
when  they  come  to  the  judicial  inquiry,  '.and  it 
became  a  matter  of  considerable  difficulty  how 
that  information  so  acquired  could  be  properly 
used.  So  long  as  the  information  was  only  sup- 
plied to  the  magistrates  for  the  purpose  of  their 
not  acting  upon  it,  but  for  the  purpose  of  their 
using  it  to  make  inquiries  when  the  different 
cases  of  these  applicants  for  renewals  came  on,  I 
think  it  was  unobjectionable.  It  is  a  little  doubt- 
ful, no  doubt,  and  a  little  dangerous,  because  it 
was  so  very  likely  to  be  misused ;  but  in  this  case, 
as  far  as  I  can  see,  the  information  really  was 
used  merely  for  the  purpose  of  making  full 
inquiries  into  each  of  the  cases  when  it  came  on, 
and  deciding  each  of  those  cases  judicially  and 
according  to  the  evidence  before  the  court.  That 
disposes  of  a  certain  portion  of  the  objections  to 
these  proceedings.  There  remains  only  the  ques- 
tion about  the  right  of  the  justices  themselves  to 
he  the  objecting  parties,  and  their  right,  if  they 
are  the  objecting  parties,  to  sit.  I  think  the 
difficulty  upon  that  point  arises  partly  from  the 
different  view  that  Mr.  Avory  apparently  takes, 
and  which  questions  I  abked  him  m  the  course  of 
the  argument  showed  that  he  does  take,  as  to 
what  an  objection  means  in  this  section.  I  take 
the  view,  about  which  I  intended  to  have  said 
something  more  fully,  which  has  been  put  quite 
clearly  by  my  brother  Darling,  in  what  he  has 
said  in  reference  to  Sir  Edward  Fry'8  opinion  of 
the  matter,  and  I  do  not  think  I  can  improve 
upon  that.  Substantially  it  is  that  the  objection 
taken  by  the  justices  is  not  to  make  the  justices 
themselves  parties  to  an  opposition  in  the  sense 
that  they  are  opposing  parties  to  the  person  who 
is  requiring  his  licence,  but  is  simply  in  the 
nature  of  a  notice  that  they  propose  to  exercise 
their  discretion  in  that  matter,  and  that  it  is 
done  for  the  purpose  of  enabling  them  to  exercise 
their  discretion  m  that  matter.  Those,  I  think, 
are  the  substantial  points  in  this  case,  and  I  do 
not  think  it  is  necessary  to  add  anything  further 
to  the  matter.  ^^  di9charged  ^  ^ste. 

From  this  decision  the  licence-holders  appealed. 


June  14,  16,  and  17. — Danckwerts,  K.C.  and 
Horace  Avory,  K.O.  {Stimson  and  W.  0.  Willi* 
with  them)  for  Jane  Smith,  the  licence-holder 
in  the  first  appeal. — The  justices  cannot  be  them- 
selves objectors  as  well  as  judges  in  the  case  of 
an  application  for  a  renewal  of  a  licence.  The 
question  depends  on  sect.  42  of  the  Licensing 
Aet  1872.  It  could  not  have  been  in  the  contem- 
plation of  the  Legislature  that  justices  might  be- 
objectors  under  that  section,  for  the  justices  are 
the  only  persons  to  whom  an  objection  can  be- 
made ;  they  are  the  only  persons  required  to  take 
action  upon  it,  and  they  are  the  only  persons  who 
are  to  hear  and  determine  it.  If  justices  were 
allowed  to  adjudicate  upon  their  own  objections 
made  to  themselves,  it  would  be  a  departure  from 
the  first  principles  of  justice.  See  the  judgment 
of  Hawkins,  J.  in 

Reg.  y.  Anglesea  Justices,  65  L.  J.  12,  M.  C. 

The  point  has  been  discussed  in  other  oases,  but 
it  became  unnecessary  then  for  the  court  to 
deoide  it : 

Reg.  v.  Farquhar,  L.  Bep.  9  Q.  B.  258 ; 

Baxter  v.  Leche,  79  L.  T.  Bep.  138. 

The  opinions  that  may  have  been  expressed  im 
those  two  cases  are  therefore  not  to  be  relied  on. 
The  power  confided  to  the  justices  in  these  matters 
is  to  he  exercised  by  them  "  judicially."  That  has 
been  laid  down  by  Lord  Halsbury  m  the  House 
of  Lords : 

Sharp  y.  Wakefield,  64  L.  T.  Rep.  180 ;  (1891) 
A.  C.  173. 
If  it  was  possible  for  justices  to  be  objectors,  then 
those  justices  who  make  objections  ought  not  to 
remain  on  the  bench  when  their  objections  were 
being  heard.  In  the  case  of  an  application  for 
a  renewal  of  a  licence,  the  application  must  be 
granted  unless  an  objection  has  been  made,  and 
the  burden  of  proof  is  on  the  objector : 

Evans  v.  Conway  Justices,  82  L.  T.  Rep.   704;. 

(1900)  2  Q.  B.  224. 

A  justice  who  has  made  an  objection  ou$ht  to 
go  into  the  witness-box,  instead  of  remaining  on. 
the  bench : 

Rex  y.  Antrim  Justices,  (1901)  2  Ir.  B.  133,  162. 

Here  all  the  justices  were  biassed.  They  came  to 
the  bench  with  a  determination  in  their  minds, 
before  they  had  heard  any  evidence,  to  refuse 
some  of  the  applications  for  a  renewal  They 
had  also  previously  collected  evidence  against  some 
of  the  licensed  houses,  and  in  this  way  they  were 
prejudiced  against  them.    They  referred  also  to 

Beg.  v.  Sales,  42  L.  T.  Bep.  735 ; 

Reg.  v.  Merthyr  Tydvil  Justices,  14  Q.  B.  Div.  584  ;. 

Boulter  v.  Kent  Justices,  77  L.  T.  Bep.  288 ;  (1897) 

A.  C.  556; 
Reg.  y.  London  County  Council ;  E*  parte  Akkers- 

dyk,  66  L.  T.  Bep.  168  ;  (1892)  1  Q.  B.  190 j 
Boyal  Aquarium  and  Bummer  and  Winter  Garden 

Bociety  Limited  v.  Parkinson,  66  L.  T.  Bep.  513 

(1892)  1  Q.  B.  431 ; 
Leeson  v.  General  Medical  Council,  61  L.  T.  Bep. 

849;  43  Ch.  Div.  366; 
AUinson  v.  General  Medical  Council,  70  L.  T.  Bep. 

471;  (1894)  1Q.B.  750; 
Reg.  v.  Sunderland  Justices,  85  L.  T.  Bep.  183;. 

(1901)  2K.  B  357; 

Reg.  v.  Fraser,  57  J.  P.  500  ; 

Beg.  v.  Walsall  Justices,  24  L.  T.  Bep.  O.  S.  Ill  v 

Reg.  v.  Sylvester,  5  L.  T.  Bep.  794. 
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"between  the  passing  of  the  Act  and  the  making 
of  the  award.  The  fences  had  been  made  before 
the  award,  and  the  declaration  of  the  award  as  to 
the  depasturing  of  the  herbage  of  the  roads  was 
made  after  the  fences  had  been  made.  I  think 
that  that  provision  was  made  as  ancillary  to  the 
main  purpose  of  the  Act  with  respect  to  drainage. 
If  the  right  could  be  given  to  the  surveyor  of 
highways  to  allow  horses  and  cattle  to  be  put  to 

rture  upon  the  roads,  that  would  be  contrary 
the  main  purpose  of  the  Act  of  Parliament. 
The  owners  of  the  allotments  could  not  have 
agreed  that  the  roads  should  be  so  used  and 
have  granted  the  right  to  use  them  in  that  way ; 
a  grant  of  that  kind  would  not  have  been  a  good 
grant,  because  the  Act  and  the  award  made  it 
unlawful  to  depasture  horses  and  cattle  upon 
the  roads,  which  would  have  the  probable  effect 
of  injuriously  affecting  the  drainage.  It  has 
been  contended  for  the  respondents  that,  looking 
at  the  provisions  of  the  Act  and  the  award,  they 
were  really  intended  to  be  either  only  for  the 
benefit  of  the  adjoining  owners  in  respect  of 
their  obligation  to  keep  the  fences  in  repair,  or 
else  mere  temporary  provisions  for  the  period 
during  which  the  allotments  were  being  got  into 
working  order  and  the  fences  were  growing  and 
for  no  longer  time,  and  that  therefore  there  was 
nothing  in  the  Act  and  the  award  to  prevent 
horses  and  cattle  being  depastured  on  the  roads 
afterwards.  It  seems  to  me  that  it  cannot  be 
said  that  the  provision  which  prohibits  the  depas- 
turing of  horses  and  cattle  on  the  roads  was 
made  for  the  benefit  of  the  allottees  only ;  that 
provision  was  a  part  of  a  complete  scheme  of 
drainage  which  was  to  continue  permanently.  The 
drain  along  this  road  is  an  important  drain  in  that 
scheme.  It  has  been  argued  that  this  provision  was 
for  temporary  purposes  only,  chiefly  upon  the 
authority  of  Haigh  v.  West  (69  L.  T.  Rep.  165; 
(1893)  2  Q.  B.  19).  In  that  case  the  Act  of 
Parliament  and  the  award  were  of  a  very  special 
character,  and  were  passed  and  made  quite  alio 
intuitu  from  the  Act  and  award  in  the  present 
ease.  The  land  in  that  case  was  not  in  the  fens 
at  all,  and  the  provisions  of  the  Act  and  award 
there  in  question  were  construed  by  the  court  as 
being  limited  to  the  period  before  the  main  pro- 
visions of  the  Act  came  into  force— that  is,  while 
the  fences  were  growing.  In  the  piesent  case  the 
provision  in  question  came  into  force  after  all  the 
preliminary  arrangements  had  been  made,  ten 
years  after  the  Act  was  passed.  It  is  impossible 
to  infer  that  the  maintenance  of  the  drains  in 
proper  working  order,  and  the  exclusion  of  cattle 
and:  horses  from  the  roads,  was  only  a  temporary 
purpose.  Who  could  be  the  grantor  and  who  the 
grantee  in  a  presumed  grant  P  It  was  difficult 
for  the  respondents  to  answer  that  question.  We 
cannot  infer  an  illegal  origin  when  we  are  seeking 
for  a  legal  origin  to  justify  a  lon^-continued 
practice.  A  grant  cannot  be  presumed  which 
would  permit  a  thing  to  be  done  contrary  to 
statutory  duties  or  prohibitions :  (Manchester  Ship 
Canal  Company  v.  Rochdale  Canal  Company,  ol 
L.T.  Rep.  472;  85  L.  T.  Rep.  585).  If  the 
scheme  of  this  Act  of  Parliament  and  award  is 
that  which  I  have  stated,  the  suggested  grant 
would  be  contrary  to  the  Act  of  Parliament.  A 
grant  must  be  from  some  person  to  some  other 
person.  It  is  said  that  the  suggested  grant  could 
nave  been  made  to  the  surveyor  of  highways ;  but 


he  was  not  a  corporation.  That  difficulty  how* 
ever,  might  perhaps  be  got  over.  Then  it  is  said 
that  the  grant  might  have  been  made  by  the 
ownera  of  the  soil  releasing  the  surveyor  of 
highways  from  the  restriction  upon  his  power  of 
letting  the  pasturage  of  the  roads.  If  the  object 
of  the  Act  and  award  was  that  which  I  have 
stated  it  to  be,  the  owners  could  not  waive  that 
restriction  and  grant  to  the  surveyor  of  high- 
ways  an  enlarged  right  of  pasturage,  contrary  to 
the  provisions  of  the  Act  and  award.  It  was 
suggested  that  the  grant  might  have  been  made 
by  all  the  inhabitants  of  the  parish;  bat  the 
general  scheme  was  not  for  their  benefit  alone, 
and  therefore  they  could  not  release  the  surveyor 
of  highways  from  the  restriction.  This  was. 
indeed,  a  public  Act  passed  for  public  purposes, 
the  public  being  larger  than  the  inhabitants  of 
this  particular  area.  It  seems  to  me  that,  if  we 
are  to  presume  anything,  we  must  presume  an 
Act  of  Parliament.  It  is,  however,  impossible  to 
presume  that  a  public  Act  of  Parliament  has 
been  passed  since  1822,  considering  the  war  in 
which  Acts  of  Parliament  are  now  recorded. 
Therefore  that  presumption  is  impossible.  It  is 
said  that  the  plaintiff  is  under  a  personal 
incapacity  to  bring  this  action  because  he  himself 
had  been  a  party  to  letting  the  herbage  of  this 
road  for  the  purpose  of  depasturing  horses  and 
cattle,  and  had  also  hired  it  himself  for  that 
purpose.  When  he  so  acted,  however,  he  did  not 
know  of  the  provisions  of  the  Act  and  the  award; 
and  he  did  not  take  any  part  in  the  letting  which 
is  now  complained  of.  I  think  that  these  facts  do 
not  affect  the  question.  They  are  not  within  any 
of  the  conditions  laid  down  by  Fry,  L.J.  in  BusseU 
v.  Watts  (50  L.  T.  Rep.  673;  25  Oh.  Div.  559, 
586)  as  being  necessary  to  bar  a  man  from  assert- 
ing his  legal  rights ;  there  has  been  no  misleading 
or  alteration  of  the  position   of    anyone.     The 

Slaintiff  is  not  suing  in  respect  of  anything  done 
uring  the  time  when  he  concurred  in  the 
extended  user  of  the  pasturage,  but  complains  of 
acts  done  afterwards,  and  after  he  had  objected 
and  protested.  For  these  reasons  I  am  of  opinion 
that  we  cannot  agree  with  the  decision  of 
Cozens- Hardy,  J.,  and  that  this  appeal  must  be 
allowed. 

Rombr,  L.J. — I  have  come  to  the  same  con- 
clusion. In  the  first  place,  on  consideration  of 
the  Act  of  Parliament  in  question,  I  think  that 
it  is  clear  that  the  duties  of  the  inolosure  com* 
missioners  and  drainage  commissioners  were  not 
limited  to  merely  draining  and  dividing  up  this 
fen  and  common.  In  my  opinion  more  than  thai 
was  to  be  done — that  is,  the  making  and  preserv- 
ing  of  a  permanent  system  of  drainage,  not 
merely  such  drainage  as  might  be  required  for 
the  separate  allotments,  but  a  general  scheme  of 
drainage,  so  that  the  water  might  flow  freely 
away  to  the  sea.  The  owners  of  the  allotments 
to  be  made  under  the  Act  of  Parliament  were  not 
the  sole  persons  interested.  There  were  other 
rights.  I  think  that  the  inolosure  commissioners 
in  their  award  had  in  view  rights  of  a  public 
character  as  to  drainage,  and  therefore  when 
their  award  was  made  they  made  permanent  pro- 
visions for  drainage.  I  think  that  those  provi- 
sions were  of  a  public  character  so  that,  even  if 
all  the  allottees  agreed  together,  they  could  not 
abrogate  those  provisions.  They  had  no  right  to 
destroy  the  watercourses  and  ditches  provided 
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for  by  the  award  as  an  important  part  of  the 
drainage.  If  they  could  deal  with  any  of  those 
watercourses  as  being  unnecessary -they  might 
proceed  by  degrees  and  gradually  do  away  with 
the  whole  system  of  drainage  and  cause  the  land 
to  revert  to  the  same  condition  as  that  in  which 
it  was  before.  In  my  opinion  the  allottees,  if 
they  all  agreed  together,  could  not  take  up  that 

Station  in  face  of  the  Act  of  Parliament  and 
e  award.  Still  less  could  some  only  of  the 
allottees  interfere  with  the  watercourses  and 
drainage  adjoining  their  own  allotments.  In  my 
opinion  all  the  provisions  of  the  Act  of  Parlia- 
ment and  the  award  of  a  permanent  character 
for  the  drainage  of  the  district  are  such  that 
the  allottees  cannot  disregard,  or  release,  or  grant 
away  the  right  to  enforce  them.  That  brings  us 
to  the  consideration  of  the  Act  of  Parliament 
and  the  award.  It  is  conceded  that  the  provi- 
sions of  the  award  as  to  pasturage  were  valid. 
Why  were  those  provision*  inserted  P  I  think 
that  they  were  inserted  for  the  purpose  of  assist- 
ing in  the  carrying  out  of  the  general  purpose  of 
the  Act  of  Parliament,  including  the  preserva- 
tion of  the  drainage,  and  not  merely  for  the 
protection  of  the  adjoining  owners,  and  that  the 
restriction  as  to  pasturing  with  sheep  only  was 
therefore  intended  to  be  permanent.  This  case 
is  quite  distinct  from  the  case  of  Haigh  v.  West 
(not  sup.),  which  turned  upon  the  particular 
circumstances  and  the  provisions  of  the  parti- 
cular Act  of  Parliament  there  in  question.  The 
pasturing  of  heavy  cattle  and  horses  on  roads 
with  drains,  ditches,  and  banks  by  the  sides  would 
tend  to  destroy  those  drains,  ditches,  and  banks. 
We  can  see,  therefore,  why  the  inclosure  com- 
missioners would  take  care  to  limit  the  pasturage 
as  they  did.  As  to  the  provision  for  depasturing 
"  sound  and  healthy  sheep,"  I  think  that  that  was 
provided  not  solely  for  the  benefit  of  the  adjoin- 
ing owners ;  the  waters  from  these  watercourses 
would  flow  on  towards  the  sea,  and  if  tbe  water 
was  infected  by  unhealthy  sheep  that  might  tend 
to  the  public  injury.  That  particular  provision, 
1  think,  was  inserted  in  the  general  interests  In 
certain  cases  the  inclosure  commissioners  did 
grant  unlimited  rights  of  pasturage  to  the 
allottees  of  the  land  adjacent  to  the  roads,  but 
that  was  in  cases  where  the  land  did  not  adjoin 
any  through  drain  and  it  would  be  safe  to  allow 
unlimited  pasturage.  It  follows,  in  my  opinion, 
that  these  provisions  were  for  the  public  purpose 
of  preserving  the  drainage,  and  therefore  could 
not  be  disregarded  or  made  the  subject  of  a 
pant  or  release  by  the  adjoining  owners,  or 
by  the  inhabitants,  or  even  by  the  drainage 
commissioners  themselves.  Certainly,  in  these 
circumstances,  I  do  not  see  how  the  court  can 
presume  a  lawful  lost  grant  which  would  per- 
manently free  the  surveyor  of  highways  from 
regarding  the  careful  limitation  of  the  right  of 
pasturage  which  was  provided  by  the  award.  The 
defendants'  case,  therefore,  clearly  fails.  The 
plaintiff  cannot  be  said  to  have  lost  his  right**. 
Acquiescence  cannot  deprive  him  of  the  right  to 
say  that  this  was  an  illegal  act  The  plaintiffs 
right  is  a  legal  right,  which  cannot  be  taken 
away  unless  he  has  so  acted  that  it  would  be 
fraudulent  conduct  on  his  part  to  seek  to  enforce 
the  right  There  is  no  case  of  that  kind  made 
out  here.  Therefore  the  plaintiff  is  entitled  to 
8oe  and    to    recover    damages    because   it     is 


admitted  that,  failing  a  lost  grant  or  the  loss  by 
the  plaintiff  of  his  right  to  sue,  the  plaintiff  has 
been  specially  injured  and  has  a  cause  of  action: 
The  plaintiff  therefore  is  entitled  to  damages, 
but  au  injunction  is  not  required.  This  appeal 
must  therefore,  be  allowed. 

Mathbw,  L. J. — I  think  that  it  is  necessary  to- 
add  but  little  to  the  reasons  which  have  been 
given  for  allowing  this  appeal.  I  could  have 
understood  the  argument  of  the  respondents  if 
the  allotments  had  been  made  by  agreement 
between  the*  persons  interested.  This,  however, 
was  a  totally  different  transaction.  It  is  impos- 
sible to  read  the  provisions  of  the  Act  of 
Parliament  and  theawaid  without  seeing  that  the 
particular  object  was  to  convert  a  fen  into  dry 
land.  The  general  scheme  and  the  main  purpose- 
of  the  Act  was  to  carry  out  that  object  The  Act 
of  Parliament  provides  for  commissioners  being 
appointed  to  drain  the  land  and  to  execute  all 
works  necessary  for  that  purpose  and,  when  the 
works  were  executed,  to  make  an  award.  Then 
the  functions  of  the  inclosure  commissioners  were 
to  cease,  and  they  were  to  be  succeeded  by 
drainage  commissioners,  whose  paramount  duty 
it  would  be  to  protect  the  drainage  system  which 
had  been  established.  It  has  been  contended  that 
this  Act  of  Parliament  and  award  can  be  got  rid 
of  by  presuming  a  lost  grant  by  the  persons  to 
whom  this  Act  of  Parliament  applied.  The  Act 
was  not,  however,  passed  in  their  interests  only, 
but  in  the  interests  of  the  public.  The  provisions 
of  the  Act  and  of  the  award  were  not  intended  to 
be  temporary.  Everything  in  them  shows  that  it 
was  intended  that  the  drainage  commissioners  were- 
to  maintain  the  system  of  drainage  permanently. 
It  was  argaed  that  the  presumed  lost  grant  could 
be  a  grant  by  the  owners  of  the  adjoining  allot- 
ments to  the  surveyor  of  highways.  But  the 
drainage  commissioners  could  not  be  bound 
by  a  grant  of  that  kind.  The  drainage  com- 
missioners could  not  be  bound  by  it  because 
it  would  violate  the  provisions  of  the  Act  of 
Parliament  and  award.  No  lawful  origin  for 
such  a  grant  is  possible,  and  therefore  it  cannot 
be  presumed.  The  conduct  of  the  plaintiff 
cannot  deprive  him  of  his  legal  rights.  What 
would  be  the  extent  of  the  suggested  lost  grant  ? 
Would  it  permit  the  surveyor  of  highways  to 
allow  persons  to  depasture  as  many  cattle  and 
horses  upon  the  roads  as  they  chose  P  That 
could  not  be.  I  agree,  therefore,  that  this  appeal 
must  be  allowed.  Appeal  allowed. 

Solicitors  for  the  appellant,  Clarke,  Rawlins, 
and  Co.,  for  Pereival  and  Son,  Peterborough. 

Solicitor  for  the  respondents,  /.  Matthew  Vo«*> 
for  /.  W.  Budhle,  Peterborough. 
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Monday,  June  23, 1902. 

<Before  Collins,  MR.,  Mathsw  and  Cozshb- 
Habdt,  L.JJ.) 

Bsx  v.  Fa&nham  Justices  ;  Em  parte  Smith,  (a) 

APPXAL  FROM  THS  KINO'S  BSNCH  DIVISION. 

Licensing — Renewal  of  licence — Notice  of  objection 
given  by  jueticee — Disqualification  of  justices — 
Bias — Licensing    '  "  * 

0.42. 


ing  Act  1872  (36  St  36  Vict.  c.  94), 


In  consequence  of  a  suggestion  that  the  number  of 
licensed  houses  in  a  certain  district  was  need- 
lessly large,  the  licensing  justices  appointed  a 
committee  out  of  their  number  to  inquire  into 
the  condition,  position,  and  circumstances  of 
each  licensed  house  in  the  district.     The  com- 
mittee,  as  the  result  of  their  inquiries,  drew  up 
a  report  in  which  certain  recommendations  were 
made.      The  licensing  justices  then,  by  their 
clerk,  served  on  all  the  licence-holders  in  the 
district  notices  of  objection  to  the  renewal  of 
their  licences. 
At  the  hearing  of  the  applications  for  renewals 
the  justices,  upon  the  evidence  which  was  given 
on  oath  before  them,  refused  to  renew  nine  of 
the  applications. 
Held,  that  the  giving  of  the   notices   of  objec- 
tion by  the  licensing  justices  did  not  of  necessity 
debar  them  from  afterwards  hearing  and  deter- 
mining  the   applications  for   the   renewal   of 
licences. 
Held  also,  that  as  what  was  done  by  the  justices 
in  connection  with  the  inquiry  and  the  report  by 
the  committee  was  honestly  done  to  enable  them 
to  secure  a  full  investigation  of  the  facts  with 
no  other  motive  than  the  desire  of  discharging 
properly  their  duties  as  licensing  iustices,  and 
as  au  the  formalities  of  sect  42  of  the  Licensing 
Act  1872  had  been  complied  with,  there  was 
nothing  to  invalidate  their  decisions. 
Thbsb  were  nine  appeals  from  a  decision  of  the 
King's  Bench  Division  (Lord  Alverstone,  C.J., 
Darling  and   Cbannell,   JJ.)  discharging  rules 
nisi  for  a  mandamus  which  had  been  obtained 
bv  nine  licence-holders  at  Farnham  against  the 
Farnham  licensing  justices. 

The  licensing  justices  had  refused  applications 
for  renewals  of  their  licences  made  by  the  nine 
appellants. 

The  appellants  thereupon  obtained  rules  nisi 
for  a  mandamus  to  the  justices  to  hold  an 
adjourned  licensing  meeting  to  deal  with  the 
applications  for  renewals. 

The  circumstances  of  the  case  were  as  follows  : 
In  May  1901  a  special  meeting  of  the  justices 
of  the  Farnham  division  was  held  to  consider  a 
letter  from  the  clerk  of  the  peace  of  the  county 
of  Surrey,  addressed  to  the  clerk  of  tbe  justices 
of  the  Farnham  division,  stating  that  the  atten- 
tion of  the  county  licensing  committee  had  been 
called  to  the  large  number  of  licences  in  the 
parishes  of  Farnham  Urban  and  Farnham  Rural ; 
that  there  appeared  to  be  one  licensed  house  for 
every  155  of  the  population,  which  was  largely  in 
excess  of  any  other  parish  in  the  county;  and 
that  the  committee  were  of  opinion  that  some 
steps  should  be  taken  whereby  the  licenoes  of  a 
substantial  number  of  such  nouses  should  be 
discontinued. 

(a)  Reported  by  E.  Mahliy  Smith  and  W.  W.  Omm,  Eeqn., 
Bftrrliten-a  t-Law. 


At  this  special  meeting  of  justices  a  committee 
of  five  justices,  including  the  chairman,  Mr. 
Howard,  was  appointed  to  consider  the  letter  and 
report  upon  the  subject  referred  to  in  it. 

The  committee  met  from  time  to  time  and  con- 
sidered certain  comparative  statistics  as  to  popula- 
tion, number  of  licences,  and  other  informatioii 
of  a  general  character  tending  to  show  how  the 
Farnham  division  compared  with  other  divisions 
in  the  county,  and  how  the  county  compared 
with  neighbouring  counties  in  the  matter  of  ratio 
of  population  to  licenoes. 

On  the  13th  July  1901,  at  a  meeting  of  the 
justices,  the  committee  made  a  report,  which  was 
adopted,  and  the  committee  were  empowered  to 
obtain  further  information  as  to  the  condition, 
position,  and  other  circumstances  of  each  licensed 
house  in  the  Farnham  urban  district 

Tbe  committee  then  directed  the  clerk  to  the 
justioes  to  send  to  the  owners  of  licensed  houses 
and  the  lioenoe-holders  in  the  division  the  follow- 
ing letter: 

Tbe  attention  of  the  Justuses  of  the  Farnham  Petty 
Sessional  Division  having  been  nailed  by  tbe  ooanty 
licensing  oommittee  to  tbe  exosasive  number  of  Ueenoes 
in  tbe  division,  a  faot  wbioh  cannot,  in  the  opinion  of 
tbe  juttioee,  be  disputed,  and  the  justioee  having 
appointed  a  oommittee  to  make  inquiries  in  connection 
with  tbe  matter  with  a  view  to  a  redaction,  in  tbe  first 
place,  of  Uoenoes  in  the  Farnham  urban  district  where 
snob  excess  is  most  pronounced,  I  am  directed  by  tbe 
jostioeB  to  so  inform  you,  and  to  suggest  that  anything 
you  may  desire  to  say  upon  the  subject  addressed  to  me 
will  receive  their  beet  consideration. 

The  committee  held  further  meetings,  and 
unanimously  decided  to  inspect  the  fully 
licensed  houses  in  the  Farnham  urban  district 
Members  of  the  oommittee  did  inspect  all  the 
licensed  houses  accordingly. 

Except  in  one  instance  the  inquiries  were  made 
and  information  was  obtained  only  from  the 
licensee  or  the  person  actually  in  charge  of  the 
licensed  premises  at  the  time  of  tbe  inspection, 
which  person  was  in  every  case  the  wife  or 
daughter  of  the  licensee. 

The  oommittee  made  a  report  to  the  justioes  in 
which  the  information  obtained  in  the  inspection 
of  the  houses  was  included. 

On  the  6th  Feb.  1902  the  report  was  presented 
to  the  justices  and  adopted  by  them.  Certain 
recommendations  by  the  oommittee  unon  the  pro- 
posed procedure  at  the  then  forthcoming  general 
annual  licensing  meeting  were  also  adopted  with 
some  modifications. 

On  the  1st  March  1902  the  general  annual 
licensing  meeting  was  held.  The  justices  present 
included  certain  members  of  the  oommittee  above 
mentioned. 

Before  the  meeting  no  notice  of  objection  to 
the  renewal  of  any  of  the  licenses  in  the  division 
had  been  given. 

When  the  first  application  for  a  renewal  was 
reached,  a  Mr.  Hayes  rose  in  court  and  stated 
that  he  objected  to  the  renewal  of  all  the  licences 
in  Farnham  Urban. 

The  chairman  of  the  justices  thereupon  directed 
Mr.  Haves  to  give  the  requisite  seven  days'  notice 
of  his  objection  for  the  adjourned  meeting  on  the 
12th  March.  The  chairman  then,  on  behalf  of 
the  majority  of  the  justices,  made  objection  to 
the  renewal  of  the  forty-five  alehouse  licences  in 
the  Farnham  urban  district,  and  the  applications 
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-for  renewals  of  such  licences  were  directed  to 
-stand  adjourned  to  the  adjourned  meeting. 

The  chairman  stated  publicly  that  the  reason 
why  the  majority  of  the  justices  thus  raised 
objection  to  the  houses  was  in  order  that  every 
one  of  the  licensees  might  have  equal  oppor- 
tunities of  bringing  evidence  before  the  justices, 
and  that  the  justices  might  be  thus  enabled  to 
decide  such  cases  with  perfect  justness  and  f air- 


At  the  conclusion  of  the  meeting  the  justices 
instructed  their  deputy  clerk  to  serve  formal 
notice  in  each  case,  requiring  the  licensee  to 
attend  in  penon  at  the  adjourned  licensing 
meeting,  and  to  state  the  grounds  of  objection, 
which  were  based  on  the  report  of  the  committee, 
and  such  notices  were  served  accordingly. 

In  the  case  of  ten  of  the  licensed  alehouses 
notices  of  objection  were  also  given  by  Mr. 
Hayes. 

At  the  commencement  of  the  adjourned  licens- 
ing meeting  on  the  14th  March,  counsel  on  behalf 
of  the  holders  of  licences  who  had  been  served 
with  notice  of  objection  objected  that  the  justices 
themselves,  sitting  at  the  general  annual  licensing 
meeting,  could  not,  under  sect.  42  of  the  Licensing 
Act  1872,  be  objectors  to  the  renewal  of  licences. 
It  was  further  objected  that  all  and  every  the 
justices  who  had  been  parties  to  the  service  of 
notices  of  objections  to  renewals  were  disqualified 
from  sitting  and  adjudicating  upon  the  grounds : 
(1)  That  such  justices  were  in  fact  the  prosecutors 
or  complainants,  and  could  not  adjudicate  in 
their  own  cause ;  (2)  upon  the  general  ground  of 
"bias"  in  the  legal  sense,  arising  from  their 
resolution,  which  was  either  a  resolution  not  to 
renew  a  particular  licence  or  a  resolution  not  to 
renew  any  of  the  licences  in  the  district ;  (3)  uoon 
the  ground  of  bias  in  consequence  of  having 
received  and  acted  upon  the  report  of  the  majority 
of  the  committee  as 'to  the  proposed  reduction  of 
licences  in  the  division,  and  having  been  thereby 
influenced  by  statements  not  noon  oath. 

There  was  a  further  objection  in  respect  of 
Mr.  Bentall,  one  of  the  justices,  on  the  ground 
that  he  was  present  at  a  meeting  of  the  Surrey 
Congregational  Union  at  which  certain  resolu- 
tions as  to  the  renewal  of  licences  had  been 
passed.  It  appeared  that  Mr.  Bentall  did  not 
speak  or  vote  upon  the  resolutions,  and  that, 
when  objection  was  taken  to  his  presence  on  the 
bench,  he  at  once  retired. 

The  justices,  after  consideration,  overruled  the 
objections,  and  proceeded  to  hear  the  cases. 

In  his  affidavit  the  chairman  of  the  justices 
stated  that  the  reasons  which  actuated  him,  and 
which  he  knew  also  influenced  his  colleagues,  were 
that  the  justices  had  arrived  at  no  previous  deci- 
sion whether  to  renew  or  not  to  renew  any  of  the 
licences  in  the  district,  and  that  in  causing  notices 
requiring  the  personal  attendance  of  licensees  to 
be  served  they  were  not  in  any  way  taking  sides 
or  committing  themselves  to  any  particular  view 
as  to  the  propriety  or  otherwise  of  renewing  any 
licence,  but  had  merely  taken  the  steps  which 
the  statute  had  imposed  upon  them  of  putting 
matters  in  proper  trim  for  fully  considering,  after 
due  notice  to  the  applicants,  each  case  upon  its 
merits,  and  upon  sworn  evidence,  which  alone  they 
intended  to  have  regard  to. 

The  justices  proceeded  to  hear  the  evidence  on 
oath  in  the  several  cases. 
Mao.  Cas.— Vol.  XX 


Mr.  Hayes  was  represented  by  counsel,  who 
conducted  the  case  for  the  opposition  in  the  cases 
with  respect  to  which  Mr.  Hayes  had  given  notice 
of  objection. 

In  the  cases  in  which  notice  of  objection  had 
been  given  only  by  the  justices  the  affidavits 
in  support  of  the  rules  stated  that  the  chairman 
of  the  justices  conducted  the  case  for  the  oppo- 
sition and  called  and  examined  witnesses  in 
support  of  the  objections.  This  was  denied  by 
the  chairman  in  an  affidavit  in  reply,  according  to 
which  what  actually  took  place  was  that,  when  the 
oases  were  called  on,  the  superintendent  of  police, 
following  the  course  of  procedure  adopted  in  the 
preceding  cases,  stepped  into  the  witness-box  and 
gave  the  bench  testimony  upon  oath  within  the 
grounds  stated  in  the  notice  of  objection  served 
upon  the  applicant.  The  chairman,  on  behalf  of 
the  bench,  put  some  supplementary  questions  to 
him,  and  he  was  then  cross-examined  by  the 
advocate  for  the  applicant,  who,  at  the  close  of  the 
superintendent's  evidence,  conducted  the  case  of 
and  called  evidence  on  behalf  of  the  applicant. 

In  the  result  the  justices  refused  to  renew  nine 
licences. 

The  chairman  of  the  justices  stated  in  his 
affidavit  that,  in  arriving  at  his  decision  to  refuse 
the  renewal  of  the  licences  in  question,  he  did  not 
entertain  or  take  into  consideration,  nor  was  his 
decision  based  upon  or  affected  by  any  evidence, 
matter,  or  thing  save  the  evidence  given  upon 
oath  and  the  admissions  made  in  open  court 
during  the  hearing  of  the  applications. 

The  Licensing  Act  1872  (86  &  36  Vict.  c.  94) 
provides  as  follows : 

Soot.  42.  Where  a  licensed  penon  applies  for  the 
renewal  of  a  lioenoe  the  following  provisions  shall  have 
effect :  (1)  He  need  not  attend  in  person  at  the  general 
annual  licensing  meeting,  unless  he  is  required  by  the 
licensing  justices  to  attend.  (2)  The  justice*  shall  not 
entertain  any  objection  to  the  renewal  of  such  lioenoe, 
or  take  any  evidence  with  respect  to  the  renewal  thereof, 
unless  written  notice  of  an  intention  to  oppose  the 
renewal  of  snoh  lioenoe  has  been  served  on  snoh  holders 
not  less  than  seven  days  before  the  commencement  of 
the  general  annual  licensing  meeting :  Provided  that  the 
licensing  justices  may,  notwithstanding  no  notice  has 
been  given,  on  an  objection  being  made,  adjourn  the 
granting  of  any  lioenoe  to  a  future  day,  and  require  the 
attendance  of  the  holder  of  the  lioenoe  on  snoh  day,  when 
the  case  will  be  heard  and  the  objection  considered,  as 
if  the  notice  hereinbefore  prescribed  had  been  given. 
(3)  The  justices  shall  not  receive  any  evidence  with 
respect  to  the  renewal  of  such  lioenoe  which  is  not. 
given  on  oath.  Subject  as  aforesaid  lioenoe*  shall  be 
renewed,  and  the  powers  and  discretion  of  justices  rela- 
tive to  snoh  renewal  shall  be  ezeroised  as  heretofore. 

The  Licensing  Act  1874  (37  &  38  Tick  o.  49) 
provides  as  follows : 

Sect.  26.  Whereas  by  section  forty -two  of  the  prin- 
cipal Act  it  is  enacted  that  a  licensed  person  applying 
for  the  renewal  of  his  lioenoe  need  not  attend  in  person 
at  the  general  annual  licensing  meeting  unless  he  is 
required  by  the  licensing  justices  so  to  attend :  Be  it 
enacted  that  snoh  requisition  shall  not  be  made,  save  for 
some  special  cause  personal  to  the  licensed  person  to 
whom  such  requisition  is  sent.  It  shall  not  be  neces- 
sary to  serve  copies  of  notices  of  any  adjournment  of  a 
general  annual  licensing  meeting  on  holders  of  licences 
or  applicants  for  licences  who  are  not  required  to  attend 
at  such  adjourned  annual  general  licensing  meeting.  A 
notice  of  an  intention  to  oppose  the  renewal  of  a  lioenoe 
served  under  section  forty -two  of  the  principal  Aot  shall 
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not  be  valid  unless  it  states  in  general  terms  the  grounds 
on  whioh  the  renewal  of  snoh  lioenoe  is  to  be  opposed. 

May  1  and  2.—F.  Low,  K.C.  (Holder  with  him) 
for  the  justices  (exoept  Mr.  Gould)  showed  cause. 
—The  two  important  questions  of  law  raised  in 
the  case  are  whether,  under  the  circumstances 
disclosed  by  the  affidavits,  the  justices  were 
entitled  to  be  objectors  to  the  renewal  of  the 
licences,  and  whether,  if  they  were  so  entitled 
and  if  they  did  in  fact  object,  they  were 
entitled  to  sit  and  adjudicate  on  the  applications. 
There  is  this  preliminary  point :  The  general  rule 
in  all  cases  of  mandamus,  even  in  licensing  cases, 
has  always  been  that  a  mandamus  is  not  available 
where  there  is  another  effective  remedy.  This 
present  case  goes  further  than  that,  because,  not 
only  is  there  the  effective  remedy  of  an  appeal  to 
quarter  sessions  under  sect.  27  of  the  Licensing 
Act  1823  (9  Geo.  4,  c.  61),  but  the  parties  are 
actually  pursuing  it.  The  decision  of  the  justices 
was  given  on  the  27th  March ;  by  the  1st  April 
all  the  necessary  steps  had  been  taken  to  bring 
an  appeal  to  the  next  quarter  sessions,  and  after 
that,  on  the  15th  April,  these  rules  were  obtained. 
Under  these,  circumstanoes  appeal  is  the  proper 
remedy,  and  mandamus  is  not  applicable  : 

Beg.  v.  Bristol  Justices,  68  L.  T.  Bep.  225  ; 
Beg.  v.  Smith,  L.  Bep.  8  Q.  B.  146. 

The  appeal  to  quarter  sessions  is  a  rehearing,  and 
if  the  quarter  sessions  came  to  the  conclusion  that 
the  parties  had  not  a  proper  hearing  below,  the 
case  could  have  been  tried.  The  parties  have  got 
the  two  remedies ;  they  have  elected  their  remedy 
of  appeal,  and  by  bringing  their  appeal  they  have 
waived  their  right  to  come  for  a  mandamus : 
Beg.  v.  Kent  Justices,  44  J.  P.  298. 

They  might  have  applied  for  a  writ  of  prohibition 
or  certiorari.  So  much  for  the  question  of  form. 
As  to  the  question  of  substance,  it  comes  to  this — 
whether  sect.  42  of  the  Act  of  1872,  as  amended 
by  sect  26  of  the  Act  of  1874,  has  so  cut  down 
the  discretion  of  justices  with  regard  to  refusing 
renewals  that  they  are  unable  to  exercise  their 
discretion  unless  tney  are  set  in  motion  by  some 
outside  objector.  Under  the  proviso  in  sect.  42, 
sub-sect.  2,  upon  which  this  case  really  turns, 
the  justices  themselves  can  take  the  objection. 
The  construction  of  the  statutes,  the  case  of 
Bharpv.  Wakefield  (64  L.  T.  Rep.  180;  (1891) 
A.  G.  173),  especially  the  judgment  of  Lord 
Hannen  therein,  and  the  other  oases  show 
that,  but  for  sect.  42,  the  justices  have  as 
absolute  a  discretion  in  granting  or  refusing 
a  renewal  as  in  granting  or  refusing  a  new 
licence.  It  was  clearly  the  opinion  of  Lord 
Hannen  that  sect.  42  was  only  a  matter  of  pro- 
cedure, and  that  it  was  not  intended  to  out  down 
the  discretion  of  the  justices  so  as  to  prevent 
them  from  exercising  the  powers  they  previously 
had  unless  they  were  put  in  motion  by  somebody 
else.  It  is  said  that  the  words  in  sub-sect.  2  "  on 
an  objection  being  made "  must  mean  an  objec- 
tion made  by  some  othe  r  person  to  the  justices, 
and  that  an  objection  to  be  good  could  not  be 
made  by  the  persons  to  whom  it  was  to  be  made. 
The  judgment  of  Hawkins,  J.  in  Beg.  v.  Angle- 
sea  Justices  (65  L.  J.  12,  M.  G.)  does  not  really 
support  that  view.  The  words  "on  objection 
made"  do  not  cut  down  their  general  powers. 
The  applicants  cannot  say  that,  because  the 
justices  nave  given  them  notice,  and  have  put  in 


the  notice  the  grounds  of  objection,  therefore  the 
justices  have  made  themselves  litigants  and 
cannot  adjudicate.  It  cannot  be  said  that  because 
the  justices  have  obtained  these  reports  and 
have  inspected  the  bouses  they  had  so  prejudged.1 
the  matter  that  they  are  disqualified  from  acting. 
The  matters  in  these  reports  were  all  matters 
proper  for  the  justices  to  inquire  into  and  to  have 
before  them,  and  they  were  before  the  justices 
not  as  sworn  evidence,  but  as  matters  with 
respect  to  whioh  they  ought  to  make  inquiry 
before  acting.  Objections  can  be  taken  by  tho 
justices  themselves.  That  has  been  expressly 
decided  in  Baxter  v.  Leche  (79  L.  T.  Bep.  138), 
and  there  are  dicta  to  the  same  effect  in  Beg.  v. 
Farquhar  (L.  Bep.  9  Q.  B.  258),  Beg.  v.  Merihyr 
Tydvil  Justices  (14  Q.  B.  Div.  584),  Beg.  v. 
Bales  (42  L.  T.  Bep.  735),  and  in  the  opinion  of 
Sir  Edward  Fry,  sitting  as  chairman  of  licensing 
sessions :  (see  64  J.  P.  at  p.  642).  Assuming  that 
the  justices  could  take  the  objections,  and  that 
the  persons  were  properly  before  them  by  notices 
duly  given,  there  was  nothing  to  disqualify  the 
justices  from  adjudicating  in  the  cases.  With 
regard  to  Mr.  Bentall,  he  did  not  sit  and  he  did 
not  adjudicate  in  any  of  the  oases.  He  also 
referred  to 

Boulter  v.  Kent  Justices,  77  L.  T.  Bep.  288  ;  (1897) 

A.  C.  556,  at  p.  569 ; 
Beg.  v.  Sharman,  78  L.  T.  Bep.  320 ;  (1898)  1  Q.  B. 

578; 
Bern  v.  Sunderland  Justices,  85  L.  T.  Bep.  183 ; 

(1901)  2  K.  B.  357  ; 
Beg  v.  Fraser,  57  J.  P.  500 ; 
Beg.    v.    London    County    Council;    Ex    parte 

Akkersdyk,  66  L.  T.  Bep.  168 ;  (1892)  1 Q.  B.  190 ; 

and  seot  88  of  9  Geo.  4,  o.  61. 

Cyril  Dodd,  K.C,  for  one  of  the  justices  (Mr. 
Gould). — Mr.  Gould  has  only  one  object  in 
appearing — namely,  that  the  proper  procedure  in 
these  licensing  cases  should  be  laid  down  and 
followed.  He  therefore  neither  supports  nor 
shows  cause  against  these  rules. 

Avory,  K.O.  and  Stimson  for  the  applicants  in 
support  of  the  rules. — With  regard  to  the  prelimi- 
nary objection  that  the  applicants  have  lost  their 
remedy  by  mandamus  by  giving  notice  of  appeal, 
the  giving  of  that  notice  was  a  matter  of  pre- 
caution, because  if  they  had  waited  for  this  appli- 
cation before  giving  notice  of  appeal  they  would 
have  been  out  of  time  for  appealing  and  would 
have  lost  their  remedy.  They  are  entitled  to  a 
mandamus  unless  their  remedy  by  appeal  is  as  full 
as  the  one  they  now  seek.  It  is  not  so,  as  one  of  the 
grounds  on  which  the  mandamus  is  asked  for  is 
that  the  court  was  improperly  constituted.  That 
objection  would  not  be  open  on  the  appeal,  as  the 
appeal  would  be  a  rehearing.  There  are  several 
cases  which  show  that  there  may  be  a  mandamus 
although  notice  of  appeal  has  been  given : 

Reg.  v.  Farquhar  (ubi  sup.) ; 

Beg.  v.  Howard,  60  L.  T.  Bep.  960 ;  23  Q.  B.  Div. 

502; 
Beg.  v.  West  Biding  Justices,  21  L.  T.  Bep.  490 ; 

L.  Bep.  5  Q.  B.  33. 

Notioe  of  appeal  was  given  in  this  case  not  for  the 
purpose  of  prosecuting  the  appeal,  but  because  it 
was  the  only  means  of  keeping  the  houses  open. 
There  is  no  provision  in  the  Licensing  Acts  for 
getting  permission  of  the  excise  or  for  keeping 
the  houses  open  pending   an  application  for  a 
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mandmmus.  It  can  only  be  done  by  giving  notice 
of  appeal,  and  that  is  also  an  answer  to  any  sug- 
gested remedy  by  prohibition  or  certiorari,  [Lord 
Alvbbstone,  C.J.— -We  do  not  think  that  the 
giving  notice  of  appeal  is  any  bar  to  this  appli- 
cation for  a  mandamus  t  or  that  the  applicants  by 
giving  notices  of  appeal  have  lost  their  remedy 
here.  It  is  only  a  question  which  would  affect 
-our  discretion  if  we  thought  there  ought  to  be  a 
mandamus  on  other  grounds.]  The  substantial 
.question  in  the  case  is,  whether  justices  who  have 
themselves  given  notice  of  opposition  to  the 
renewal  of  a  licence  and  have  collected  informa- 
tion and  have  identified  themselves  with  the 
opposition  to  such  renewal,  can  after  doing  all 
that  adjudicate  upon  the  case.  It  is  submitted  that 
they  cannot  do  so.  It  is  immaterial  whether  in 
fact  they  were  biassed.  The  question  is,  whether 
the  circumstances  are  such  as  to  give  rise  to  a 
reasonable  suspicion  that  they  might  have  been 
biassed,  and  the  more  absolute  the  discretion  of 
the  justices  the  more  necessary  is  it  to  be  careful 
that  they  shall  not  be  biassed  beforehand  or 
identified  with  either  side.  Until  the  decision  oi 
Hawkins,  J.  in  Beg.  v.  Anglesea  Justices  (ubi 
sup.)  this  question  had  never  been  discussed  in 
any  of  the  cases  as  to  the  right  or  power  of  the 
justices,  who  have  themselves  given  notic9  of 
opposition,  to  sit  and  adjudicate.  It  is  proposed 
to  cite  only  the  cases  which  apply  to  justices 
who  are  not  sitting  in  a  strictly  judicial  capa- 
city in  a  court,  but  are  exercising  adminis- 
trative functions  though  discharging  a  quasi 
judicial  duty.  The  case  which  lays  down  those 
principles  most  clearly  is  the  case  of  Leeson  v. 
General  Council  of  Medical  Education  and  Regis- 
tration (61 L.  T.  Rep.  849 ;  43  Oh.  Div.  366),  where 
the  General  Council  held  an  inquiry  as  to  the  con- 
duct of  the  plaintiff  on  a  charge  preferred  by  the 
Medical  Defence  Union.  Twenty -nine  members 
of  the  council  were  present,  two  of  whom 
were  members  of  the  Defence  Union  which  had 
preferred  the  charge,  but  neither  had  anything 
to  do  with  making  the  complaint  against  the 
plaintiff.  Cotton  and  Bowen,  L.JJ.  held  that 
those  two  members  were  not  disqualified  from 
acting ;  whereas  Fry,  L.J.  held  that  they  were. 
The  decision  of  Sir  Edward  Fry  sitting  at  licen- 
sing sessions,  which  has  been  referred  to,  appa- 
rently only  goes  to  the  extent  that  the  mere  fact 
of  justices  having  given  notice  of  objection  does 
not  disqualify  them,  and  he  had  not  in  his  mind 
any  such  case  as  the  present.  There  is  all  the 
difference  between  a  justice  getting  up  in  court 
and  saying :  "  I  object  to  the  licence,  let  the  case 
be  adjourned,"  and  his  doing  what  was  done  in 
this  case.  If  he  does  more  than  object,  as,  for 
instance,  if  he  collects  the  evidence,  or  follows  up 
that  notice  of  objection  in  open  court  by  serving 
the  document,  which  the  section  clearly  contem- 
plates is  to  be  served  by  some  third  party,  then 
he  is  disqualified.  Even  if  the  statute  contem- 
plates that  the  justice  may  object  in  open  court, 
it  also  contemplates  that  the  notice  of  objection 
should  be  served  by  a  third  party  :  (see  sect.  42). 
Since  Sharp  v.  Wakefield  (ubi  sup.)  it  has  been 
held  that  tne  burden  of  proof  is  on  the  opposi- 
tion to  the  renewal  (Evans  v.  Conway  Justices, 
82  L.  T.  Rep.  704;  (1900)  2  Q.  B.  224),  and 
unless  an  objection  is  made  the  licence  must  be 
renewed.  A  notice  for  some  cause  personal  to 
the  man  himself  (see  Sharp  v.  Wakefield  {ubi  sup.) 


must  be  served,  and  the  justices  can  only  adjourn 
on  an  objection  being  made : 

Rem  v.  Kingston  Justices;  Em  parte  Davey,  86 
L.  T.  Eep.  589. 

The  justices  in  this  case  made  themselves  parties 
to  the  litigation.  They  not  merely  gave  notice 
of  objection,  they  went  very  much  further ;  they 
instructed  their  clerk  to  give  the  notice  of  oppo- 
sition contemplated  by  sub- sect.  2  of  sect.  42  and 
the  ground  of  the  opposition,  and  they  both  col- 
lected evidence  themselves,  and  after  they  gave 
the  notice  they  instructed  their  clerk  to  collect 
the  necessary  evidence  to  support  it.  They  were 
therefore  disqualified : 

AlUnson  r.  General  Council  of  Medical  Education 
and  Registration,  70  L.  T.  Rep.  471 ;  (1894)  1 
Q.  B.  750 ; 

Reg.  v.  Antrim  Justices,  (1901)  2  Ir.  E.  133 ; 

Reg.  v.  London  County  Council ;  Ex  parte  Akkers- 
<2yfc,  66  L.  T.  Eep.  168 ;  (1892)  1  Q.  B.  190  ; 

Reg.  v.  Fraser,  57  J.  P.  500; 

Reg.  v.  Ferguson,  54  J.  P.  101. 

Lord  ALYBB8TONE,  C.J. — The  points  raised 
in  this  cade  are  undoubtedly  of  very  general 
importance.  They  have  been  most  admirably 
argued  before  us  on  both  sides,  and  for  myself 
I  do  not  think  I  should  gain  anything  by 
further  considering  the  matter,  and  I  am 
prepared  to  express  the  opinion  at  which  I  have 
arrived.  The  rules  were  moved  upon  four 
grounds.  First — a  very  important  ground — that 
the  justices  who  are  members  of  the  tribunal 
cannot  raise  the  objections  contemplated  by. 
sect.  42,  sub-sect.  2,  of  the  Licensing  Act  1872 ; 
secondly,  that,  if  they  do  so,  they  must  not 
adjudicate  upon  the  cases  in  .respect  of  which 
they  have  given  notices;  thirdly,  that  in  this 
particular  case  the  justices  had  obtained  informa- 
tion upon  which  they  acted  contrary  to  the  pro- 
visions of  sect.  42  of  the  Act;  lastly,  a  special 
objection  to  a  justice  named  Mr.  Bentall,  on  the 
ground  that  he  had  taken  part  in  the  proceedings, 
which  would  undoubtedly,  it  was  said,  invalidate 
his  action  or  any  judgment  to  which  he  was  a 
party.  The  first  and  most  important  thing  is,  I 
think,  to  lay  down  certain  general  principles 
which  are  derived  or  can  be  deduced  from  the 
cases,  and  then  consider  what  are  the  rights  of 
the  justices  and  of  the  parties  in  regard  to  this 
matter,  having  regard  to  these  general  principles. 
I  think  it  is  quite  clear  that  the  justices  can  only 
act  upon  sworn  evidence  given  before  them,  and 
if  in  any  case  it  appeared  to  the  court  that  the 
justices  had  acted  upon  information  obtained 
otherwise  than  through  the  evidence,  their  pro- 
ceedings would  be,  and  ought  to  be,  set  aside.  I 
think  it  is  further  equally  clear,  not  so  much 
from  the  decisions  as  from  the  legislation  and 
the  general  principles  applicable  to  the  state  of 
circumstances  with  which  the  legislation  is  deal- 
ing, that  it  would  not  invalidate  the  proceedings 
if  the  justices  had  become  acquainted  with  what 
I  may  call  the  general  circumstances  of  the  case, 
and  made  use  of  that  information  to  bring  to  the 
minds  of  persons  who  were  before  them  the  points 
that  they  had  to  deal  with.  There  is  only  one 
other  point  which  I  wish  to  mention,  because  it 
seems  to  me  an  important  one — namely,  that,  if  in 
any  particular  case  a  justice  has  private  informa- 
tion in  regard  to  that  particular  case,  he  ought 
not,  in  my  opinion,  to  sit  upon  that  case,  nor 
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ought  he  to  do  anything  except  go  into  the 
witness-box  and  give  evidence;  or,  in  other 
words,  if  a  case  ever  arises  of  a  justice  having 
particular  knowledge  in  regard  to  a  particular 
individual  or  against  a  particular  individual,  or 
with  regard  to  a  particular  house,  that  knowledge 
can  only  be  made  available  or  can  only  be 
utilised  for  the  purpose  of  the  case  by  means  of 
his  giving  evidence  as  a  witness,  subject  to  cross- 
examination  in  the  ordinary  way.  1  mention 
these  broad  principles  first,  because  I  think  it 
right  to  make  it  clear  that  I  bear  them  in  view 
when  I  express  the  opinion  that  I  have  formed  as 
regards  what  the  justices  did  in  this  case.  I  will 
state  as  briefly  as  I  can,  but  sufficiently  fully,  what 
I  really  understand  the  justices  to  have  done  in 
this  case.  A  year  before  the  attention  of  the 
Farnham  Bench  had  been  called  to  the  fact 
that  there  was  a  large  number,  or  that 
there  was  considered  to  be,  or  might  be, 
too  large  a  number  of  licensed  houses  for  the 
population  in  their  district,  and  pieparatory 
to  the  proceedings  which  gave  rise  to  this  ques- 
tion, information  was  collected  by  the  committee 
which,  in  my  opinion,  would  be  of  value  fer  the 
purpose  of  directing  the  minds  of  any  tribunal 
that  had  to  deal  with  it  to  the  question  or  the 
incidents  in  regard  to  various  houses,  which  would 
be  of  importance  when  the  matter  came  to  be  con- 
sidered, and  the  justices  have  not  shrunk  from 
stating  that  they  did,  before  they  sat,  go  round 
and  make  themselves  acquainted  with  what  may 
be  called  the  surrounding  circumstances  of  each 
of  these  particular  houses.  I  think  it  is  going  a 
great  deal  too  far  to  say  that  applying  their 
general  knowledge  of  the  district  to  the  cases 
that  tbey  were  going  to  sit  upon,  or  applying  the 
information  so  obtained,  would  invalidate  the  pro- 
ceedings, provided  that  everything  on  which  they 
wish  to  act  or  intend  to  act,  is  Drought  to  the 
minds  of  the  persons  against  whom  it  o*n  possibly 
be  used.  That  being  so,  the  justices  took  a  course 
to  which  at  present,  subject  to  the  legal  objection 
with  which  1  will  deal  in  a  moment,  I  think  no 
reasonable  objection  can  be  taken.  They  thought 
it  right,  when  they  were  dealing  with  the  question 
of  there  being  too  many  licensed  houses  in  the  dis- 
trict, that  the  case  of  every  house  should  be  investi- 
Stted,  and  certainly  the  justices  in  this  case,  if 
eir  affidavits  are  taken  as  representing  the  facts 
— and  the  contrary  is  not  suggested— did  investi- 
gate individually  each  case,  and  gave  no  decision 
until  after  the  oases  had  been  investigated. 
Therefore  that  they  acted  upon  the  principle  of 
fairly  considering  the  requirements  of  the  district, 
and  the  suitability  of  eaoh  particular  house,  I 
think  nobody  can  question.  In  that  state  of 
circumstances,  Mr.  Avory's  first  objection  arises. 
It  is  a  very  important  objection,  and  one  which  I 
should  have  taken  time  to  consider  if  I  did  not 
think  it  was  covered  by  authority,  but  it  is  a 
question  upon  which  I  myself  have  no  real  doubt. 
He  says  justices  cannot  either  themselves  give,  or 
cause  any  person  to  give  on  their  behalf,  the 
notice  of  an  intention  to  oppose  the  renewal  con- 
templated by  sub-sect.  2  of  sect.  42.  He  does  not 
dispute  that  they  can  adjourn  the  case  on  objec- 
tion being  made,  and  that  they  can  hear  the  case 
ultimately  when  the  holder  has  been  called  to 
attend,  without  the  previous  prescribed  notice 
having  been  given ;  but  he  says  *'  on  an  objection 
being  made  "  must  mean  made  by  somebody  to 


the  justices,  and  not  made  by  the  justices  them- 
selves.   That  undoubtedly  raises   a  very  impor- 
tant point,  which  was  considered  by  Hawkins,  «L 
in  Beg.  v.  Anglesea  Justices  (ubi  rap.).     There- 
has  for  a  long  time  been  a  view,  whether  judici- 
ally decided  or  not,  that  justices  could   raise 
objections  to  licences  being  renewed.    That  they 
ought  to  be  able  to  do  so,  having  regard  to  their 
functions  and  duties  under  the  Licensing  Acts,  I 
myself  have  no  doubt  at  all.     That  there  may  be 
many  cases  in  which  the  taper  traffic  cannot  bo 
properly  controlled  unless  justices  can  raise  snob 
objections  I  think  there  is  no  doubt,  but,  as  I 
have  said,  I  do  not  found  it  upon  general  prin- 
ciples.    I  refer  to  the  decisions  or  opinions  as 
they  have  been  expressed  from  time  to  time.    In 
the  year  1874,  in  the  case  of  Beg.  v.  Farquhar 
(L.  Bep.  9  Q.  B.  at  p.  261),  Blackburn,  J.  said  : 
'*  Assuming  that  the  justices  might  of  their  own 
knowledge  make  the  objection  themselves,  and  I 
do    not   say    that   it   is    not   impossible    that 
they    might,   yet   it  is  clear  that  they  ought 
not    to    have    decided    at    onoe,    because   no 
notice  had  been    given  to    the  applicant*  and 
he  was  entitled  to  be   heard."    It   is   obvious, 
whatever  the  actual  language  used,  that  Black- 
burn, J.  thought  that  the  justices  might  be  able 
to  give  a  notice,  and  when  the  matter  arose  in 
the  case  of  Beg.  v.  Merthyr  Tydvil  Justices  (ubi 
sup.)  Smith,  J.  put  the  construction  upon  the 
case  of  Beg.  v.  Farqukar  iubi  rap.)  which  I  have- 
referred  to.    He  said :  "The  case  of  Beg.  v.  Far- 
quhar  (ubi  rap.)  would  seem  to  show  that  the? 
objection  mentioned  in  the  proviso  may  be  made* 
by  the  justices  themselves  " ;  and  in  the  case  of 
Beg.  v.  Bales  (ubi  sup.)  Oockburn,  O.J.  took  the 
same  view.    Therefore  there  was  during  a  series 
of   years  a   considerable  amount   of  opinion— 
though  I  agree  no  actual  decision — to  the  effect 
that   the   justices   could   raise   the   objections. 
When  the  matter  came  before  Hawkins,  J.  in  the 
oase  of  Beg.  v.  Anglesea  Justices  (ubi  sup.)  he 
certainly  did  use  expressions  which  amply  sup- 
ported Mr.  Avory  in  urging  before  us  that  the 
opinion  of  that  learned  judge  was  that  the  objec- 
tion must  be  raised  by  a  third  person.    He  used 
the  expression  (65  L.  J.,  at  p.  15,  M.  0.) :  "  The 
language  of  the  proviso, '  on  an  objection  being 
made,'  can  only  mean  made  to  the  justices."    It 
is  true  that  that  does  not  cover  the  case  of  an 
individual  justice  making  an  objection,  and  then 
ceasing,  so  to  speak,  to  act  as  a  justice.    But  I 
think  it  is  only  fair  to  say  that  the  argument  of  Mr. 
Avory  was  well  founded  in  this,  that  the  opinion 
of  Hawkins,  J.  in  that  case  certainly  did  seem  to 
come  to  this,  that  the  justices  could  not  raise  an 
objection.    Then  came  the  last  case,  the  case  of 
Boaster  v.  Leche  (ubi  sup.),  in  which  there  is  an 
express  decision  of  Wills  and  Kennedy,  JJ.  to 
the  effect  that  the  justices  may  raise  tne  objec- 
tion, and,  having  raised  it,  may  adjourn  and  give 
notice.    It  would  be  perfectly  true  to  say  that  in 
that  oase  the  justices  did  not  give  the  grounds  on 
which  they  were  going  to  entertain  the  objection ; 
but  it  certainly  seems  to  me  to  be  very  much 
fairer  to  those  whose  licences  were  going  to  be 
questioned  that  they  should  be  told  what  objec- 
tions were  going  to  be  raised  rather  than  that 
they  should  not.    Therefore  that  particular  argu- 
ment seems  to  me  not  to  affect  the  weight  of  that 
authority  of  Baxter  v.  Leche  (ubi  sup.),  in  which 
I  entirely  concur,  and  which  is  binding  upon  this 
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court.    Then  there  is,  I  agree,  only  a  matter  of 
opinion,  but  it  seems  to  me  an  opinion  which  con- 
tains Tory  weighty  reasoning  indVed,  and  that  is 
the  reasoning  of  Sir  Edward  Fry  in  the  case  cited 
from  the  justice  of  the  peace  (see  64  J.  P.,  p.  642), 
where  he  was  only  giving  his  opinion  after  con- 
sideration as  chairman  of  quarter  sessions ;  and 
it  is  all  the  more  weighty  because  of  the  strong 
line  which  he  had  taken,  when  Fry,  L.J.,  in  the 
case  of  Leeson  v.  General  Council  of  Medical 
Education  and  Registration  (ubi  tup.).    Therefore 
I   come    to   the   conclusion    that    justices  can 
raise  these  objections  under  sect.  42,  and  that 
it  does   not   invalidate   the    proceedings    that 
a   notice    has    been    subsequently     given    by 
them.     But   it   is   said    by   Mr.    Avory   that, 
that  being  so,  even  then  they  must  not  sit  and 
adjudicate.     That  contention  seems  to   me  to 
raise  the  fundamental  question,  What  is   the 
position  of   a  person  who   objects  P     Certainly, 
if  we   take   the   language  of   Lord   Herschell 
in    Boulter    v.    Kent    Justices    (ubi   sup.),    in 
its  natural   sense,  the   objector  is  not  in  the 
position  of  a  party,  and  it  seems  to  me  that, 
looking  to  the  duty  which  the  justices  have  to 
perform,  and  the   considerations  that  ought  to 
affect  them,  it  is  not  right  to  regard  a  person 
who  objects  on  the  grounds  which  have  been 
raised  in  this  objection  as  what  I  mav  call  a 
personal  opponent  of  the  person  whose  licence  is 
in  question,  or  as  a  party  to  any  litigation.    It  is 
in  that  respect  that  I  think  that  the  fact  that  the 
justices  had  given  notice  of  objection  does  not 
bar  them  from  subsequently  acting  upon  the 
proceedings,  assuming  that  they  acted  without 
any  suggestion  of  improper  bias,  or  of  having 
acted  on  improper  materials.     Therefore  I  now 
answer  the  auestion  which  I  left  open  in  the  case 
of  Bern  v.  Kingston  Justices;   Mi  parte  Davey 
(86  L.  T.  Rep.  589),  where  I  merely  indicated  my 
opinion  that  the  question  would  at  some  time  or 
other  have  to  be  decided  as  to  whether  or  not 
the  justices  could  give  the  notices  of  objection. 
Certainly  in  a  case  where  the  justices  were  of 
opinion  that  there  were  too  many  licensed  houses 
in  the  district,  and  where  the  real  question  to  be 
considered  by  them  was  how  those  houses  were  to 
he  reduced,  it  would  be  very  unfortunate  if  the 
mere  fact  that  notices  of  objection  were  given  by 
the  justices  in  order  that  tbe  whole  question 
might  be  fairly  and  impartially  considered  should 
prevent  these  justices  from  sitting  and  acting 
in  the  case.   Mr.  Avory  has  contended  in  support 
of  these  rules  that  if  the  justices  have  prejudged 
the  question  from  the  point  of  view  of  having 
previously  made  up  their  minds  that  there  ought 
to  be  a  reduction  in  the  number  of  licences,  their 
judgment  would  be  affected.    I  am  not  prepared 
either  to  agree  with,  or  to  dissent  from,  that 
argument.     It  certainly  is  not  this  case.    But 
where  it  is  seen  that  the  justices  have  approached 
the  question  of  whether  there  should  be  any 
induction,  and,  if  so,  what  reduction,  by  raising 
tbe  question  with  regard  to  every  licence  in  the 
district,  it  seems  to  me  to  be  an  entirely  different 
consideration  altogether.    I  will  deal  shortly  with 
the  third  objection,  that  the  justices  have  acted 
upon  information  obtained  beforehand  and  not 
given  in  evidence.    I  asked  to  see  the  notes  in  the 
°oly  case  which  was  really  argued  in  detail  before 
**>  and  which  is  agreed  to  be  typical  of  the  whole, 
*nd  I  find  that  all  the  points  on  which  the  objec- 


tions to  the  house  could  be  founded  were  proved  in, 
evidence  in  the  case  of  the  Queen-street  Tavern,  of 
which  Mrs.  Smith  is  licensee.    The  justices  have 
all  said  that  every  substantive  matter  was  proved 
in  evidence,  and  that  they  have  not  acted  in  any 
single  case  except  upon  the  evidence.    I  think,  if 
I  remember    rightly,  one   of  the  justices  say  a 
that  they  heard  each  case  separately,  that  notes 
were  taken  separately,  and  in  each  case  where 
necessary  the  notes  of  the  evidence  were  read 
over  to  them  before  they  came  to  their  decision. 
Therefore  ic  seems  to  me  impossible  to  say  in 
fact  that  there  is  any  foundation  on  which  wo 
ought  to  come  to  the  conclusion  that  the  justices 
acted,  in  coming  to  their  decision,  upon  informa- 
tion which  they  obtained  elsewhere,    it  must  bo 
distinctly  understood  that  I  express  my  opinion 
without  any  hesitation  that  if  they  had  so  acted 
in  getting  information  they  would  not  be  entitled 
to  use  any  information,  or  act  upon  anything,, 
which  was  not  evidence    given  on  oath  before 
them.    Lastly,  there  is  the  objection  that  is  taken, 
with  regard  to  Mr.  Bentall,  and  I  think  that 
ought  to  be  stated   so  that  the  facts  may  be 
understood.    The  affidavit  on  which  the  rule  was- 
moved  has  stated  a  resolution  in   the  chapel: 
"  That  this  meeting  of  the  Surrey  Congregational 
Union  notes  with  satisfaction  the  efforts  of  the 
Farnham  magistrates  to  reduce  the  number  of 
licensed  houses  in  this  ancient  town,  which  are  in 
excess  as  to    number  of  population  with  most 
other  towns  in  Surrey."    1  agree  that  this  seems 
a  very  harmless  resolution  and  one  which  in  itself 
would  not  indicate  bias.    But  it  is  said  in  the 
same  affidavit  that  a  formal  objection  was  taken 
to  any  justices  sitting  who  had    attended  the 
meeting  of   the    Surrey  Congregational   Union 
on  the  5th  March  1902.    Mr.  Bentall  says  in  his 
affidavit  that  he  was  not  a  member  of  the  Congre- 
gational Union,  that  this  being  a  public  meeting 
and  the  resolution  not  having  any  direct  ref  erenoe 
to  any  particular  action  or  any  particular  house,, 
when  the  objection  was  first  taken  by  Mr.  Avory  it 
did  not  occur  to  his  mind  that  it  applied  to  him ;. 
but  upon  the  second  day,  when  counsel  expanded 
this  particular  objection,  he  understood  it,  and  he 
at  once  got  up  and  retired  and  took  no  further 
part  in  the  proceedings.    Then  the  applicants  for 
renewals  went  on.    It  seems  to  me  that  it  would 
be  going  far  beyond  any  case  that  has  ever  been, 
decided  to  hold  that  in  the  case  where  the  magis- 
trate retires,  and  the  parties  go  on  with  the  case,, 
they  can  afterwards  raise  the  objection.  I  entirely 
agree  with  what  has  been  put  forward  by  counsel  in 
support  of  these  rules,  that  if  this  had  not  been 
known,  if  no  objection  had  been  taken,  but  it  had 
afterwards  been  discovered  that  a  magistrate  who 
had  taken  an  active  part  or  a  part  in  promoting 
a  particular  side,  had  sat,  the  fact  that  he  had  so- 
sat  would  or  might  have  vitiated  the  proceedings. 
With  regard  to  the  authorities  that  counsel  for 
the  applicants  referred  to— namely,  Beg.  v.  London 
County  Council;  Ex  parte  Akkersdyk  (ubi  sup.),. 
Beg.  v.  Eraser  {ubi  sup.),  and  Beg.  v.  Ferguson 
(ubi  sup.),  they  are  all,  in  my  opinion,  illustrations 
of  the  principle  that  if  a  person  has  taken  sides  in 
the  matter  in  which  he  is  called  upon  or  purports- 
to  act  judicially,  he   cannot  be  allowed  to  act- 
In  my  opinion  they  do  not  assist  the  applicants 
in  this  case  in  the  view  I  have  taken  of  the  facts. 
I  have  therefore  come  to  the  conclusion  that  none 
of  the  four  grounds  on  which  these  rules  were> 
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moved  prevail,  and  that  the  rales  nisi  should  be 
discharged. 

Darling,  J. — I  am  of  the  same  opinion.  In 
regard  to  the  point  that  the  magistrates  had 
made  up  their  minds  to  reduoe  tnese  licences, 
'because  they  had  come  to  the  conclusion,  with 
many  other  people  in  the  neighbourhood,  that 
there  were  too  many  public- houses  within  their 
district,  I  cannot  see  that  there  is  any  objection 
whatever  in  that.  They  must  hare  had  some 
opinion  in  the  matter.  They  must  have  had 
-one  of  three  opinions.  They  must  have  thought 
that  there  was  exactly  the  right  number  of 
houses,  in  which  case  if  any  person  asked  for 
a  new  licence  it  might  be  said  that  the  magis- 
trates were  biassed  against  that,  because  they 
thought  there  were  already  the  right  number,  or 
they  must  have  thought  there  were  too  many,  or 
they  must  have  thought  there  were  too  few.  In 
either  case  it  might  be  said,  if  it  were  proposed 
to  renew  a  licence  or  to  grant  a  new  licence, 
that  because  the  magistrates  had  got  an  opinion 
on  the  matter  that  there  were  just  enough 
licences,  that  there  were  too  many,  or  that  there 
were  too  few,  they  had  made  up  tneir  minds  and 
could  not  consider  the  question.  To  my  mind 
the  Legislature  has  confided  this  licensing  to  the 
magistrates  because  they  are  persons  in  a  position 
to  bring  to  bear  upon  the  question  of  granting 
licences  their  experience  of  the  neighbourhood 
and  of  the  necessities  of  the  neighbourhood. 
They  are  not  to  decide,  if  evidence  is  brought 
•before  them,  regardless  of  the  evidence;  but 
when  it  is  provided  that  licences  should  be 
renewed,  as  I  say,  the  justices  must  come  to  the 
licensing  committee  witu  some  sort  of  opinion 
on  the  question  such  as  I  have  indicated. 
Coming  there  with  the  opinion  which  they  held, 
that  there  were  really  too  many  licensed  houses 
in  this  neighbourhood,  and  that  it  would  be  a 
£ood  thing  if  there  were  fewer,  and  contemplat- 
ing, as  they  must  have  done,  that  if  a  person 
asked  for  a  renewal  of  a  licence  it  might  very 
well  be  that  they  would  grant  it,  or  it  might 
very  well  be  that  they  would  refuse  it,  it  is  said 
that  they  could  not  exercise  any  kind  of  judg- 
ment on  the  matter  unless  somebody,  who  might 
be  a  person  who  knew  nothing  whatever  about  it, 
got  up  and  came  before  them  and  said:  "I 
object."  The  sort  of  person  who  gets  up  and 
objects  is  very  easily  obtained  if  he  is  wanted 
It  is  perfectly  clear,  I  think,  that  the  magistrates 
at  licensing  sessions  have  a  discretion.  If  I 
wanted  any  authority  for  that — and  it  is  to  be 
found  in  many  places — I  should  take  it  from  no 
place  more  readily  than  from  what  was  said  by 
Sir  Edward  Fry  quite  lately  at  the  Long  Ash  ton 
Licensing  Sessions  for  the  county  of  Somerset, 
where  he  said:  "The  duty  vested  in  licensing 
justices  is  a  discretionary  one,"  and  then  he  went 
on  to  say  that  it  had  been  objected  that  the  dis- 
cretion was  contingent  upon  an  objection  taken 
by  a  third  person,  and  that  the  justices  could  not 
take  an  objection  for  the  purpose  of  giving  them- 
selves an  opportunity  of  exercising  that  discretion. 
He  said  :  "  It  seems  an  unreasonable  construction 
of  sect.  42  of  the  Licensing  Act  1872  to  suppose 
that  the  magistrates  were  absolutely  deprived  of 
any  opportunity  of  exercising  that  discretion 
unless  some  third  person  gave  them  that  oppor- 
tunity. They  thought  they  might  take  an  ob- 
jection for  the  purpose  of  giving  themselves  that 


opportunity,  and  by  so  doing  they  did  not  express 
any  conclusion  or  any  bias  beyond  thinking 
it  a  question  that  ought  to  be  inquired  into. 
This  was  said  as  to  what  the  justices  did  in  the 
particular  case  with  which  he  was  then  dealing. 
That,  I  thiok,  states  the  law  accurately,  and 
better  than  I  can  state  it  myself,  and  for  that 
reason  I  desire  to  adopt  those  words.  To  my 
mind  it  al*o  carries  the  other  point  that  the 
justices,  who  take  the  objection,  may  sit  and  hear 
the  application  for  the  licence,  because  that  is 
what  happened  in  that  case,  and  that  was  how 
the  question  arose.  When  the  justices  came 
to  hear  applications  for  licences,  they  were 
objected  to  on  the  ground  that  the  objectors  were 
the  justices  who  were  trying  the  case,  and  Sir 
Edward  Fry  having  said  what  I  have  quoted,  the 
justices  went  on  to  hear  the  applications  for 
licences.  Therefore,  to  my  mind,  it  is  really  not 
necessary  to  dwell  aoy  more  upon  that  point ;  in 
fact,  the  two  points  are  only  one,  because  there 
is  nothing  in  the  point  that  the  justices  may 
not  object  unless  it  is  coupled  with  this :  "  and 
proceed  to  hear  the  application  for  the  licence," 
as  the  proposition  that  the  justices  may  not 
object  could  not  be  sustained.  It  would  not  be 
a  good  answer  to  say  you  cannot  object  because 
you  are  a  justice.  Therefore  it  is  one  point,  and 
not  two :  Can  a  justice  formally  object  for  the 
purpose  of  allowing  himself  to  exercise  his  dis- 
cretion, and  then  proceed  to  hear  the  application 
for  a  licence  and  exercise  his  discretion  ?  I  think 
what  I  have  read  from  Sir  Edward  Fry's  opinion 
is  enough  to  show  that  he  can.  It  follows  upon 
the  distinct  authority  of  Baxter  v.  Leehe  {ubi  sup.\ 
which  has  decided  this  point,  and  for  Baxter  v. 
Leche  (ubi  sup.)  there  is  authority  which  has  been 
alluded  to  by  my  Lord  in  the  various  cases  that  he 
has  mentioned.  The  only  thing  that  I  know  of  to 
the  contrary  effect  is  the  judgment  of  Hawkins,  J. 
in  the  case  of  Reg.  v.  Anglesea  Justices  (ubi  *«».). 
That  decision  cannot,  to  my  mind,  be  reconciled 
with  these  other  cases.  It  was  not  a  judgment 
of  the  Divisional  Court ;  it  was  only  the  con- 
sidered judgment  of  a  single  judge,  and  therefore 
I  am  at  liberty  to  say  what  I  think  about  it* 
which  is,  that  it  was  wrong. 

Channell,  J. — I  entirely  agree.  I  think  the 
difficulty  here  arises  almost  entirely  from  the 
fact  that  the  licensing  justices  have  both  adminis- 
trative functions  and  judicial  functions,  and  that, 
as  so  often  happens  when  men  are  put  into  that 
position,  it  is  extremely  difficult  to  divide 
exactly  what  are  their  judicial  functions  from 
those  which  are  their  administrative  function* 
I  think  that  the*  lioensing  justices  are  clearly 
entitled  to  go  in  their  own  way  to  make  them- 
selves acquainted  with  the  character  of  their 
district,  with  the  amount  of  publio-house  accom- 
modation thu.t  there  is  existing  in  it,  and  all 
matters  of  that  sort.  A  large  number  of  the 
justices — local  gentlemen — would  probably  have 
the  information.  Justices  who  have  only  recently 
come  into  the  district  are  fully  entitled  to 
inquire,  and  not  judicially  to  inauire,  into  the 
general  circumstances  of  the  neighbourhood  to  fit 
them  for  performing  their  lioensing  duties,  to  give 
them  a  knowledge  of  the  place  and  the  wants  of 
it,  and  whether  the  public-house  accommodation 
is  too  much  or  too  little,  and  things  of  that  sort. 
When  it  gets  to  the  rights  or  quasi  rights  of 
individuals  about  renewals — whether  a  particular 
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individual  should  or  should  not  have  bis  licence 
renewed — then  it  is  a  different  matter ;  it  then 
becomes  a  judicial  matter.  In  that  matter  it 
seems  to  me  the  justices  must  act  judicially.  The 
proceeding  is  at  any  rate  quasi  judicial,  and  the 
justices  must  not  act  upon  information  acquired 
behind  the  backs  of  the  parties  without  giving 
the  parties  the  fullest  information  to  enable  them 
to  understand  what  it  is  the  justices  are  acting 
upon,  and  without  giving  them  an  opportunity  of 
inquiring  about  it  and  seeing  whether  they  agree 
with  it,  or  what  answer  they  have  got  to  make,  or 
what  they  say  about  those  facts.  There  is  nothing 
to  my  mind,  therefore,  objectionable  in  the 
general  character  of  the  inquiries  which  these 
magistrates  made  for  the  purpose  of  ascer- 
taining whether  or  not  the  suggestions  made 
to  them  by  the  other  magistrates  in  the  county, 
that  in  their  district  there  were  a  great  deal  too 
many  public  houses,  were  correct.  The  way  in 
which  they  entered  into  that  inquiry  shows  what 
a  full  and  careful  report  it  must  have  been.  In 
the  course  of  that  report  incidentally  the  persons 
who  made  it  furnished  information  not  merely 
on  the  general  question,  upon  which  I  think  the 
inquiry  was  not  a  judicial  one,  but  they  also 
furnished  information  which  would  be  useful 
when  they  come  to  the  judicial  inquiry,  '.and  it 
became  a  matter  of  considerable  difficulty  how 
that  information  so  acquired  could  be  properly 
used.  So  long  as  the  information  was  only  sup- 
plied to  the  magistrates  for  the  purpose  of  their 
not  acting  upon  it,  but  for  the  purpose  of  their 
using  it  to  make  inquiries  when  the  different 
cases  of  these  applicants  for  renewals  came  on,  I 
think  it  was  unobjectionable.  It  is  a  little  doubt- 
ful, no  doubt,  and  a  little  dangerous,  because  it 
was  so  very  likely  to  be  misused ;  but  in  this  case, 
as  far  as  I  can  see,  the  information  really  was 
used  merely  for  the  purpose  of  making  full 
inquiries  into  each  of  the  cases  when  it  came  on, 
and  deciding  each  of  those  cases  judicially  and 
according  to  the  evidence  before  the  court.  That 
disposes  of  a  certain  portion  of  the  objections  to 
these  proceedings.  There  remains  only  the  ques- 
tion about  tiie  right  of  the  justices  themselves  to 
he  the  objecting  parties,  and  their  right,  if  they 
are  the  objecting  parties,  to  sit.  I  think  the 
difficulty  upon  that  point  arises  partly  from  the 
different  view  that  Mr.  Avory  apparently  takes, 
and  which  questions  I  a*ked  him  in  the  course  of 
the  argument  showed  that  he  does  take,  as  to 
what  an  objection  means  in  this  section.  I  take 
the  view,  about  which  I  intended  to  have  said 
something  more  fully,  whioh  has  been  put  quite 
clearly  by  my  brother  Darling,  in  what  he  has 
said  in  reference  to  Sir  Edward  Fry's  opinion  of 
the  matter,  and  I  do  not  think  I  can  improve 

Xthat.  Substantially  it  is  that  the  objection 
i  by  the  justices  is  not  to  make  the  justices 
themselves  parties  to  an  opposition  in  the  sense 
that  they  are  opposing  parties  to  the  person  who 
is  requiring  his  licence,  but  is  simply  in  the 
nature  of  a  notice  that  they  propose  to  exercise 
their  discretion  in  that  matter,  and  that  it  is 
done  for  the  purpose  of  enabling  them  to  exercise 
their  discretion  in  that  matter.  Those,  I  think, 
are  the  substantial  points  in  this  case,  and  I  do 
not  think  it  is  necessary  to  add  anything  further 
to  the  matter.  IMe8  di9charged  ^  amt§t 

From  this  decision  the  licence- holders  appealed. 


June  14,  16,  and  17. — DanckwerU,  KXJ.  and 
Horace  Avory,  K.O.  (Stimson  and  W.  0.  Willi* 
with  them)  for  Jane  Smith,  the  licence-holder 
in  the  first  appeal. — The  justices  cannot  be  them- 
selves objectors  as  well  as  judges  in  the  case  of 
an  application  for  a  renewal  of  a  licence.  The 
question  depends  on  sect.  42  of  the  Licensing 
Ast  1872.  It  could  not  have  been  in  the  contem- 
plation of  the  Legislature  that  justices  might  be- 
objectors  under  that  section,  for  the  justices  are 
the  only  persons  to  whom  an  objection  can  be- 
made ;  they  are  the  only  persons  required  to  take 
action  upon  it,  and  they  are  the  only  persons  who 
are  to  hear  and  determine  it.  If  justices  were 
allowed  to  adjudicate  upon  their  own  objections 
made  to  themselves,  it  would  be  a  departure  from 
the  first  principles  of  justice.  See  the  judgment 
of  Hawkins,  J.  in 

Beg.  v.  Anglesea  Justices,  65  L.  J.  12,  M.  C. 

The  point  has  been  discussed  in  other  cases,  but 
it  became  unnecessary  then  for  the  court  to- 
decide  it : 

Beg.  v.  Farquhar,  L.  Bsp.  9  Q.  B.  258 ; 

Baxter  v.  Leche,  79  L.  T.  Rep.  138. 

The  opinions  that  may  have  been  expressed  ins. 
those  two  cases  are  therefore  not  to  be  relied  on. 
The  power  confided  to  the  justices  in  these  matters 
is  to  be  exercised  by  them  "  judicially."  That  has 
been  laid  down  by  Lord  Halsbury  in  the  House 
of  Lords : 

8harp  v.  Wakefield,  64  L.  T.  Rep.  180 ;   (1891> 
A.  C.  173. 

If  it  was  possible  for  justices  to  be  objectors,  then, 
those  justices  who  make  objections  ought  not  to 
remain  on  the  bench  when  their  objections  were 
being  heard.  In  the  case  of  an  application  for 
a  renewal  of  a  licence,  the  application  must  be 
granted  unless  an  objection  has  been  made,  and 
the  burden  of  proof  is  on  the  objector : 

Evans  v.  Conway  Justices,  82  L.  T.  Rep.   704; 

(1900)  2  Q.  B.  224. 

A  justice  who  has  made  an  objection  ought  to- 
go  into  the  witness-box,  instead  of  remaining  on 
the  bench : 

Bex  v.  Antrim  Justices,  (1901)  2  Ir.  R.  133,  162. 

Here  all  the  justices  were  biassed.  They  came  to 
the  bench  with  a  determination  in  their  minds, 
before  they  had  heard  any  evidence,  to  refuse 
some  of  the  applications  for  a  renewal.  They 
had  also  previously  collected  evidence  against  some 
of  the  licensed  houses,  and  in  this  way  they  were 
prejudiced  against  them.    They  referred  also  to 

Beg.  v.  Sales,  42  L.  T.  Rep.  735 ; 

Beg.  v.  Merthyr  Tydvil  Justices,  14  Q.  B.  Diy.  584  ;. 

Boulter  v.  Kent  Justices,  77  L.  T.  Rep.  288 ;  (1897) 

A.  C.  556; 
Beg.  v.  London  County  Council ;  Ex  parte  Akkers* 

dyk,  66  L.  T.  Rep.  168  ;  (1892)  1  Q.  B.  190 ; 
Royal  Aquarium  and  Summer  and  Winter  Garden 

Society  Limited  v.  Parkinson,  66  L.  T.  Rep.  513 

(1892)  1  Q.  B.  431 ; 
Leeson  v.  General  Medical  Council,  61  L.  T.  Rep. 

849;  43Ch.Div.866; 
AUinson  v.  General  Medical  Council,  70  L.  T.  Rep. 

471;  (1894)  1Q.B.  750; 
Reg.  v.  Sunderland  Justices,  85  L.  T.  Rep.  183 ;. 

(1901)  2  K.  B.  357; 

Beg.  v.  Eraser,  57  J.  P.  500  ; 

Reg.  v.  WalsaU  Justices,  24  L.  T.  Rep.  O.  S.  Ill  -r 

Beg.  v.  Sylvester,  5  L.  T.  Rep.  794. 
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Dieiurnal  for  the  licence-holders  in  the  eight 
other  appeals. 

F.  Low,  K.O.  and  G.  F.  Holder  for  the  justices. 
— The  question  here  does  not  depend  entirely  on 
ihe  meaning  of  sect.  42  of  the  Licensing  Act  1872. 
There  might  be  cases  in  which  the  circumstances 
tinder  which  justices  appeared  as  objectors  might 
-disqualify  them  from  also  acting  as  justices  in 
deciding  whether  a  licence  should  be  renewed  or 
not.  But  there  is  no  reason  why  this  court  should 
lay  it  down  as  a  hard  and  fast  rule  that  under  no 
circumstances  can  justices  be  also  objectors. 
Justices  in  these  matters  are  not  required  to  act 
judicially  in  the  strict  sense  of  the  word.  As  to 
•the  expression  used  by  Lord  Halsbury  in  Sharp  v. 
Wakefield  (ubi  sup.),  which  has  been  cited  by  the 
appellants,  it  appears  from  the  shorthand  notes  of 
Boulter  v.  Kent  Juetieee  (ubi  sup.)  that  Lord 
Halsbury  said  in  that  case  that  in  Sharp  v. 
Wakefield  he  had  used  the  word  "  judicially  * 
simply  as  opposed  to  "  capriciously."  One  of  the 
duties  of  justices  in  hearing  applications  for  the 
renewal  of  licences  is  to  protect  the  public : 
Boulter  v.  Kent  Juetieee  (ubi  sup.). 

Here  the  notice  of  objection  given  by  the  justices 
was  based  upon  a  publio  ground — viz.,  the  super- 
fluity of  public-houses  in  the  district.  It  might  well 
be  the  duty  of  the  justices  in  certain  cases  to  take 
objection  to  the  renewal  of  a  licence  if  no  one  else 
was  willing  to  come  forward  for  that  purpose. 
There  can  be  no  injustice  in  the  justices  point- 
ing out  to  the  licence-holders  the  case  which 
will  be  made  against  them.  There  are  decisions 
which  show  that  justices  may  themselves  be 
objectors : 

Beg.  y.  Howard  and  others,  Licensing  Justices  of 
Congleton,  60  L.  T.  Bep.  960;  23  Q  B.  Div. 
502; 

Whiffen  y.  Mailing  Justices,  66  L.  T.  Rep.  333 ; 
(1892)  1  Q.  B.  362 ; 

Dahin  v.  Parker,  71  L.  T.  Bep.  379 ;  (1894)  2  Q.  B. 
556. 

As  to  the  other  points  taken  by  the  appellants 
it  is  clear  from  the  affidavits  that  the  evidence  on 
which  the  justices  acted  was  all  given  on  oath. 
There  is  no  ground  for  saying  that  the  justices 
acted  on  the  report  of  their  committee.  That 
report  did  not  refer  to  any  particular  licence,  but 
dealt  6olely  with  the  question  of  the  advisability 
of  reducing  the  number  of  licensed  houses  in  the 
district.  Upon  the  question  whether  mandamus 
was  the  proper  remedy  or  whether  the  appellants 
ought  not  to  have  appealed  to  quarter  sessions, 
they  referred  to 

Rex  v.  Bishop  of  Chester,  2  Stra.  797; 

Reg.  v.  Justices  of  8outhport,  28  L.  T.  Bep.  129 ; 
mom. 

Reg.  v.  Smith  and  others,  L.  Bep.  8  Q.  B.  146. 

Avory,  K.O.  in  reply.  Cur  ^    ^ 

June  23. — Collins,  M.B.  read  the  following 
judgment : — This  is  an  appeal  from  the  decision 
of  the  Divisional  Court  discharging  a  rule  for  a 
mandamus  addressed  to  the  licensing  justices  of 
the  Farnham  Petty  Sessional  Division  of  the 
county  of  Surrey,  calling  upon  them  to  show 
cause  why  a  writ  of  mandamus  should  not  issue 
commanding  them  to  hold  a  further  adjournment 
of  the  annual  licensing  meeting  and  to  hear  and 
determine  according  to  law  certain  applications 
for  the  renewal  of  licences.    The  case  is  one  of 


importance,  as  the  question  raised  goes  to  the 
root  of  the  law  and  practice  in  the  matter  of  the 
renewal  of  licences.  The  circumstances  are 
shortly  these:  In  Feb.  1891  a  letter  was 
addressed  by  the  clerk  of  the  peace  of  the  coanty 
to  the  clerk  of  the  Farnham  justices  informing 
him  that  the  attention  of  the  county  Uoensmg 
committee  had  been  called  to  the  large  number 
of  licences  existing  in  the  parish  of  Farnham  and 
Farnham  Rural,  pointing  out  that  the  proportion 
was  largely  in  excess  of  any  other  parish  in  the 
county,  and  stating  that  it  was  the  opinioo  of  the 
committee — that  is,  the  confirming  committee— 
that  steps  should  be  taken  whereby  the  licences 
of  a  substantial  number  of  such  houses  should  be 
discontinued,  and  inviting  the  justices  to  consider 
this  question  at  their  next  annual  licensing 
meeting.  The  justices,  as  appears  by  the  affidavit 
of  their  chairman,  addressed  themselves  to  the 
consideration  of  th«  question  raised  by  this 
letter,  and  appointed  a  committee  to  consider 
the  statistics  referred  to  in  the  letter.  Upon  the 
report  of  this  committee,  which  was  unanimously 
adopted,  the  committee  were  authorised  to 
inquire  into  the  condition,  position,  and  circum- 
stance of  each  licensed  house  in  the  Farnham 
district,  which  they  accordingly  proceeded  to  do 
— first,  hy  framing  questions  addressed  to  the 
owners  of  the  bouses,  and  afterwards  by  personal 
inspection,  the  results  of  which  were  duly  reported 
to  the  licensing  justices,  with  recommendations 
which  were  adopted  by  them  with  one  dissen- 
tient. It  is  clear  from  their  report  that  they 
were  of  opinion  that  the  only  fair  and  satis- 
factory way  of  dealing  with  the  question  was  to 
cause  objections  to  be  served  on  all  the  owners 
of  licensed  houses,  so  that  the  ea»e  of  each  of 
them  might  be  formally  inquired  into,  and  for 
this  purpose  authority  was  given  to  the  justices' 
clerk  to  object  to  such  renewals  on  the  general 
ground  that  the  houses  were  not  required,  and 
also  on  special  grounds  set  out  in  the  notice. 
These  objections  were  signed  by  the  clerk  stating 
that  he  was  acting  under  the  instructions  of  the 
justices  present  at  the  annual  licensing  meeting. 
At  the  general  annual  licensing  meeting  held  on 
the  1st  March  a  certain  Mr.  Hayes  objected  to 
the  renewal  of  all  the  licences  in  urban  Farnham 
and  the  chairman  of  the  justices,  on  behalf  of 
the  justices,  made  objection  to  the  renewal  of  the 
forty-five  licences  in  the  Farnham  urban  district, 
stating  that  the  reason  why  the  justices  thus 
raised  objections  was  "in  order  that  every  one 
of  the  licensees  might  have  equal  opportunities 
of  giving  evidence  before  them,  and  toe  justices 
might  thus  be  enabled  to  decide  with  justice 
and  fairness,"  and  the  meeting  was  accordingly 
adjourned  until  the  14th  March  following,  and 
instructions  were  given  to  Mr.  Mason,  the 
deputy  clerk,  to  serve  formal  notice  in  each 
case,  requiring  the  licensees  to  attend  in  person 
and  stating  the  grounds  of  objection.  When  the 
cases  came  on  for  hearing,  evidence  on  oath  was 
given  in  support  of  the  objections,  and  Questions 
were  put  by  the  chairman  based  on  the  facte 
collected  by  the  committee.  A  copy  of  the 
report  itself  had  been  placed  by  the  justices  in 
the  hands  of  ^counsel  for  the  applicants.  The  rule 
nisi  was  obtained  on  the  ground  that  the  justices 
were  incapacitated  from  dealing  with  the  question 
of  the  renewal  of  licences,  inasmuch  as  they  were 
at  once  parties  and  judges,  that  they  had  acted 
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-upon  evidence  not  taken  upon  oath  as  provided 
hjjrsub-sect.  3  of  sect.  42  of  the  Licensing  Act 
1872,  and  that  they  must  be  deemed  in  law  to 
l>e  biased  on  the  ground  that  they  had  predeter- 
mined to  refuse  the  renewal  of  some  of  the 
licences  and.  Jiad  already  inquired  into  the  cases. 
There  was  else-  a  particular  objection  to  one  of 
-the  magistrates,  which  I  will  deal  with,  if  neoes- 
sary,  later  on.  In  considering  how  far  these 
points  are  material  it  is  necessary  to  understand 
precisely  what  is  the  character  in  which  the  jus- 
tices are  required  by  law  to  deal  with  questions 
of  renewal.  Whatever  views  -  may  have  been  held 
as  to  their  position  before  Boulter  y.  Kent  Justice* 
(ubi  sup.)  was  decided  in  the  House  of  Lords,  it 
is  now  clear  that  in  the  granting  or  refusing  of 
renewals  the  justices  do  not  sit  as  a  court,  and 
that  the  transaction  itself  is  in  no  sense  a  lis  to 
which  there  are  parties.  The  objector  is  not  a 
""party";  his  function  is  merely  to  inform  the 
mmd  of  the  tribunal  to  enable  it  rightly  to  exer- 
-cise  its  discretion  whether  to  grant  the  privilege 
of  a  licence  or  not.  This  point  is  so  material 
to  the  true  appreciation  of  the  cardinal  considera- 
tion in  these  cases  that  I  propose  to  read  one  or 
"two passages  from  the  judgment  of  LordHalsbury, 
L.G.,  and  Lord  Herschell,  in  the  case  I  have  just 
referred  to.  Lord  Halsbury  said :  "  The  difference 
.  between  the  procedure  of  a  court  and  of  the 
licensing  meeting  is  not  only  one  of  nomenclature. 
Where  justices  are  acting  as  a  court  of  any  sort 
-they  must  proceed  according  to  the  regular  rules 
which  are  applicable  to  all  courts  of  justice ;  but 
in  respect  oi  an  application  for  a  licence  or  its 
refusal  they  may  and  constantly  do  receive  repre- 
sentations not  on  oath.'9  He  then  quotes  Lord 
Kenyon,  who  in  1790,  in  the  case  of  Bex  v. 
Dowries  (3  T.  B.  560),  when  holding  a  licence  bad 
because  it  was  granted  at  a  private  meeting,  did 
not  rely  upon  the  general  principle  that  all 
•courts  of  justice  must  be  open,  but  upon  ,the 
ground  that  the  statute  directed  it,  and  added 
that  the  construction  of  the  then  statute  law  was 
advantageous  to  the  public  because  it  was  "of 
importance  to  the  public  that  licences  of  this 
sort  should  be  granted  openly  and  not  by  stealth, 
in  order  that  they  may  have  an  opportunity  of 
objecting  to  the  granting  of  these  licences  to 
particular  persons  on  the  ground  of  unfitness." 
Lord  Halsbury  adds :  "  The  Acts  referred  to  by 
the  learned  judge  were  repealed  by  the  Act  of 
1828.  But  a  careful  distinction  appears  to  me 
always  to  have  been  observed  between  the  same 
bodies  acting  as  a  court  and  deciding  questions  of 
licensing  at  a  licensing  meeting  of  the  justices." 
Farther  on  he  says :  "  But  if  I  am  right  in  the 
distinction  I  have  drawn  between  a  magistrates' 
meeting  for  licensing  purposes  and  courts, 
although  consisting  of  the  same  persons,  it  would 
be  the  height  of  absurdity  to  suppose  that  the 
Legislature  intended  to  include  in  the  definition 
and  to  make  applicable  to  that  definition  persons 
who  were  in  fact  justices  of  the  peace,  but  who 
in  the  particular  matter  here  referred  to — namely, 
*  licensing ' — were  not  occupying  the  position  of 
judges  at  all,  but  were  exercising  the  discretionary 
jurisdiction  as  to  how  many  public-houses  they 
would  permit  in  a  district,  or  what  persons  should 
-carry  them  on."  Lord  Herschell  (77  L.  T.  Rep. 
at  p.  292 ;  (1897)  A.  C.  at  p.  569)  said  as  follows : 
44  Persons  objecting  to  the  grant  of  a  licence 
■are  not,  I  think,  parties  to  the  proceedings  on 
Mag.  Oas.— Yol.  XX. 


the  application  in  any  proper  sense  of  the 
term.  The  question  is  not  one  inter  parte*  at  all. 
The  justices  have  an  absolute  discretion  to  deter- 
mine, in  the  interest  of  the  public,  whether  a 
licence  ought  to  be  granted,  and  every  member  of 
the  public  may  object  to  the  grant  on  public 
grounds,  apart  from  any  individual  right  or 
interest  of  his  own.  The  applicant  seeks  a  privi- 
lege. A  member  of  the  public  who  objects 
merely  informs  the  mind  of  the  court  to  enable  it 
rightly  to  exercise  its  discretion  whether  to  grant 
that  privilege  or  not.  A  decision  that  a  licence 
should  not  oe  granted  is  a  decision  that  it  would 
not  be  for  the  public  benefit  to  grant  it.  It  is  not 
a  decision  that  the  objector  has  a  right  to  have 
it  refused.  It  is  not,  properly  speaking,  a  deter- 
mination in  his  favour.  It  is,  I  think,  a  fallacy 
to  treat  the  refusal  as  necessarily  induced  by  a 
particular  objector.  Every  member  of  the  local 
community  might  object.  Would  they  all, 
then,  become  "the  other  party  "P  There  is,  in 
truth,  no  lis,  no  controversy  inter  partes,  and  no 
decision  in  favour  of  one  of  them  and  against  the 
other,  unless,  indeed,  the  entire  public  are 
regarded  as  the  other  party,  for  if  a  licence 
be  refused  on  the  ground:  that  it  was  not  needed 
to  supply  the  legitimate  wants  of  the  neighbour- 
hood, the  decision  is  really  in  favour  of  the  public 
at  large.  The  provision  contained  in  sect.  2 
seems,  then,  to  me,  an  additional  reason  for 
holding  that  an  appeal  from  the  act  of  the 
justices  in  refusing  a  licence  is  not  an  appeal 
from  a  'conviction  or  order'  of  a  court  of 
summary  jurisdiction."  The  standard,  therefore, 
to  be  applied  in  determining  whether  justices 
have  incapacitated  themselves  from  dealing  with 
the  renewal  of  licences  is  not  in  any  sense  that 
applicable  to  judges  dealing  with  litigation. 
Moreover,  their  position  in  relation  to  the  right 
of  objecting  is  not  res  Integra.  Since  Beg.  v. 
Farquhar  (ubi  sup.),  at  all  events,  decided  in  1874, 
the  practice  has  been  that  they  might,  when 
circumstances  required  it,  themselves  make  or 
cause  to  be  made  an  objection,  at  all  events  pro- 
vided they  adjourned  for  the  purpose  of  hearing 
it  and  caused  the  necessary  notice  to  be  served 
requiring  attendance  upon  a  future  day.  I  think 
this  practice  was  founded  on  a  true  view  of  the 
law  for  reasons  which  I  will  state  hereafter,  but, 
whether  it  is  or  not,  I  think  it  has  been  treated 
as  law  for  nearly  thirty  years,  and  ought  not  to 
be  now  disturbed.  In  Beg.  v.  Eales  (ubi  sup.), 
decided  in  1880,  it  is  thus  referred  to  by  Cook- 
burn,  O.J.  He  say 8:  "And  although  by  a 
practice  founded  upon  a  dictum  in  the  case  of 
Meg.  v.  Farquhar  an  objection  may  be  made  by 
the  justices  themselves,  it  must  be  upon  one  of 
those  four  grounds  "  (it  was  a  case  under  the  Act 
of  1869)  "and  the  particular  ground  of  such 
objection  should  be  notified  to  the  appellants 
in  order  that  an  opportunity  may  be  given  to 
meet  it."  He  there  treats  the  practice  as 
established  and  in  no  way  dissents  from  it. 
It  has  been  treated  as  law  in  more  than  one 
case  referred  to  in  argument,  and  was  formally 
decided  to  be  so  in  1^8  in  Baxter  v.  Leche  (ubi 
sup).  It  is  true  that  a  different  view  was  taken 
by  Hawkins,  J.  in  Beg.  v.  Anglesea  Justices 
(ubi  sup.).  But  in  the  same  case  that  learned 
judge  upheld  a  decision  based  upon  a  notice 
given  by  the  chief  constable  apparently  at  the 
instance  of   the   licensing   justices  themselves. 
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And  on  the  general  question  whether  there  is 
such  incompatibility  between  the  position  of  the 
justices  who  adjudicate  and  that  of  an  objector 
that  the  two  cannot  be  combined,  it  seems  to  me 
to  be  immaterial  whether  the  objection  is  made 
personally  by  the  justices  or  by  somebody  else  at 
their  instance,  ana  from  the  reported  oases  it 
seems  to  be  a  very  common  practice,  and  one 
that  has  never  been  questioned,  for  the  objection 
to  be  made  at  the  instance  of  the  justices,  if  not 
in  their  name.  The  observations  of  Hawkins,  J. 
in  the  case  referred  to  are  very  valuable  as  to  the 
discretion  of  justices,  and  their  right  to  discuss 
among  themselves  matters  affecting  the  expe- 
diency of  renewals,  and  their  right  to  take  steps 
to  have  a  full  investigation  ox  them.  On  the 
same  point  Lord  Halsbury,  in  Sharp  v.  Wake- 
field  (ubi  sup.)  says :  "  By  the  express  language 
of  the  statute,  which  is  still  the  governing  statute, 
the  prant  of  a  licence  is  expressly  within  the  dis- 
cretion of  the  magistrates.  For  the  reasons  to  be 
stated  presently,  I  am  of  opinion  that  no  legis- 
lation has  ever  altered  that  provision ;  but,  if  one 
were  to  argue  a  priori,  what  possible  reason  could 
there  be  for  limiting  the  discretion  of  the  justices 
to  the  first  grant  ot  the  licence  P  It  is  not  denied 
that  for  the  purpose  of  the  original  grant  it  is 
within  the  power  and  even  the  duty  of  the  magis- 
trates to  consider  the  wants  of  the  neighbourhood 
with  reference  both  to  its  population,  means  of 
inspection  by  proper  authorities,  and  so  forth." 
The  key  to  the  position  appears  to  be  that  the 
justices  in  dealing  with  licences  are  not  a  judicial 
body ;  that  they  are  deliberately  appointed  because 
from  their  circumstances  they  are  likely  to  have 
local  knowledge;  and  it  cannot  have  been  the 
intention  of  the  Legislature  that  they  should 
divest  themselves  of  all  such  knowledge  in  dealing 
with  questions  of  licences.  It  would  be  a  great 
public  misfortune  if  they  were  bound  to  determine 
the  question  merely  on  materials  provided  by  the 
individual  who  happened  to  object,  and  were 
constrained  to  sit  by  in  silence  although  they  had 
reason  to  suppose  that  there  were  very  good 
grounds  which  ought  to  be  inquired  into  before 
the  matter  was  decided;  and  yet,  if  they  were 
debarred  from  making  an  objection  or  causing 
one  to  be  made,  these  facts  never  could  be  inquired 
into,  and  the  licence  would  have  to  be  disposed  of 
without  the  necessary  investigation.  I  think, 
therefore,  that  the  practice  is  not  only  inveterate 
but  is  founded  on  a  true  view  of  the  function  of 
justices  in  relation  to  the  matter.  If  that  be  so, 
the  standard  to  be  applied  in  considering  the 
question  of  bias  must  oe  one  which  admits  the 
right  of  the  justices  to  be  at  one  and  the  same 
time  objectors  and  judges  in  the  sense  in  which 
they  are  judges  in  such  matters,  and  therefore 
the  standard  laid  down  in  such  oases  as  Leeson  v. 
General  Medical  Council  (ubi  sup.)  and  Allinson  v. 
General  Medical  Council  (ubi  sup.)  is  not  appli- 
cable to  them.  They  fall  outside  their  principle 
for  two  reasons — first,  that  they  are  empowered 
bylaw  to  fill  the  two  capacities;  and  secondly, 
that,  rightly  understood,  the  two  capacities  are 
not  incompatible  in  the  sense  ia  which  in  those 
cases  they  were  assumed  to  be  incompatible, 
because,  as  has  already  been  pointed  out,  in 
making  tbe  objection  they  do  not  in  any  sense 
become  parties  to  the  litigation  or  anything  analo- 
gous thereto.  They  are  simply  taking  the  only  or 
the  best  available  course  to  enable  matters  vital  to 


the  exercise  of  their  discretion  to  be  formally  and 
fairly  considered  openly  before  them.  Assuming, 
therefore,  what  1  regard  as  clearly  established 
by  the  evidence,  that  what  was  done  by  the 
justices  in  this  oase  was  honestly  done  to  enable 
them  to  secure  a  full  investigation  of  the  facts 
for  the  purpose  of  avoiding  the  injustice  which 
might  arise  if  they  had  to  deal  with  the  question 
without  such  materials,  and  upon  one  or  more 
isolated  applications  only,  I  think  they  were 
within  their  rights  in  doing  what  they  did,  and 
were  not  thereby  debarred  from  sitting  and 
deciding  upon  the  question  of  renewals.  Their 
original  and  fundamental  discretion  in  the  matter 
of  granting  or  refusing  applications  for  new 
lioenoes  remains  when  they  are  invited  to  deal 
with  renewals,  except  so  far,  and  only  so  far,  as  it 
is  conditioned  by  sect.  42  of  the  Act  of  1872,  as 
amended  by  sect  26  of  the  Act  of  1874,  which 
relates  to  procedure  only :  (see  8harp  v.  Wakefield, 
64  L.  T.Rep.  at  p.  182;  (1891)  A  C.  at  p.  182). 
In  my  opinion  the  course  the  justices  took 
involved  no  predetermination  of  any  point,  bat 
merely  secured  a  full  and  informed  discussion  of 
the  whole  subject.  It  is  not  denied  that  on  the 
hearing  all  the  formalities  of  tbe  42nd  section 
were  complied  with.  The  respondents  indeed 
contend  that  the  justices  could  have  exercised 
their  discretion  without  complying  with  these 
conditions,  but  I  think  the  oase  of  Evans  v. 
Conway  Justice*  (ubi  sup.)  debars  them  from 
advancing  that  contention  in  this  court.  I  agree 
therefore,  with  the  decision  of  the  Divisional 
Court,  and  it  is  not  necessary  to  discuss  in  detail 
the  numerous  cases  which  were  referred  to  in 
argument  before  us.  With  regard  to  the  special 
objection  urged  against  Mr.  Bentall  on  the  ground 
that  he  was  present  at  a  meeting  at  which  cer- 
tain resolutions  were  passed  upon  which  he 
did  not  vote,  I  think  it  cannot  be  sustained.  It 
is  not  necessary  to  express  an  opinion  upon  the 
technical  objections  urged  against  the  granting 
of  a  mandamus  in  the  form  prayed  for.  The 
appeal  must  be  dismissed. 

Mathhw,  L.J.  read  the  following  judgment: — 
The  grounds  relied  upon  in  support  of  the  appeal 
were — (1)  That  the  justices  were  prohibited  from 
being  themselves  the  objectors  to  the  renewal  of 
the  licence;  (2)  that  they  were  disabled  from 
adjudicating  upon  the  grounds  of  objection;  and 
(3)  that  their  decision  was  invalidated  on  the 
ground  of  personal  interest  in  the  result,  or  mani- 
fest bias  against  the  applicant.  As  to  the  first- 
point,  if  the  jurisdiction  of  the  justices  depended 
upon  the  Act  of  1828,  there  would  seem  to  be  no 
question  that  objections  to  a  renewal  might  be 
made  by  the  Bench  sitting  in  open  court,  and 
that  upon  giviog  the  applicant  the  opportunity  of 
oeing  heard,  the  justices  had  an  absolute  discre- 
tion to  grant  or  refuse  the  renewal.  But  it  was 
argued  that  the  discretion  of  the  justices  could  no 
longer  be  exercised  freely,  and  that  their  juris- 
diction was  fettered  by  the  provisions  of  the  Act 
of  1872.  Attention  was  called  to  the  language  of 
sect.  42,  and  it  was  contended  that  the  jurisdic- 
tion of  the  magistrates  depended  upon  the  objec- 
tion being  made  by  some  one  who  was  not  a 
member  of  the  Bench.  No  reason  was  given  for 
this  supposed  change  of  the  law.  It  would  matter 
nothing  to  the  applicant  from  what  quarter  tbe 
objection  came.  A  third  person  would  be  entitled 
I  to  object  without  giving  a  reason,  and  might  then. 
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withdraw  and  be  no  party  to  the  subsequent  pro- 
ceedings.  The  grant  of  a  renewal  was  for  the 
magistrates  only,  and  would  seem  to  depend  in 
-every  case  upon  the  result  of  the  subsequent 
inquiry  upon  sworn  testimony.  Bat  it  was  said 
that  the  inferenoe  from  the  language  of  the 
section  was  clear,  and  that  the  object  of  the  Act 
was  to  provide  for  a  new  method  of  procedure  in 
all  cases.  Sect.  42,  as  modified  by  the  later  Act 
of  1874,  is  in  the  following  terms :  [His  Lordship 
read  the  section.]  Sub-sect.  1  would  seem  to 
assume  that  an  objection  might  be  made  from 
the  Bench,  and  that  the  applicant  might  be 
required  to  attend  in  person  upon  having 
proper  notice  given  him  in  accordance  with 
aub-aect.  2.  He  would  thus  learn  the  grounds 
upon  which  his  attendance  was  considered  by  the 
Justices  to  be  necessary.  The  proviso  in  sab- 
sect.  2  leads  to  the  same  conclusion.  It  would 
appear,  therefore,  that  the  justices  may  entertain 
■any  objections  to  the  renewal  whether  made  pre- 
Tioualy  or  not  and  take  evidence  upon  them. 
Further,  even  if,  contrary  to  what  would  seem  to  be 
the  true  meaning  of  the  statute,  sub- sects.  1  and  2 
must  be  taken  to  apply  only  when  the  Bench  are 
not  the  objectors,  the  last  clause  in  the  section 
preserves  their  former  powers  and  discretion.  They 
continue  to  possess  the  authority  conferred  upon 
them  by  the  Act  of  1828.  This  is  in  accordance 
with  the  valuable  judgment  of  Hawkins,  J.  in  the 
-case  of  Beg.  v.  Analesea  Justices  (ubi  sup.).  I  see 
no  reason  to  doubt  the  authority  of  the  cases 
Teferred  to  by  the  Master  of  the  Bolls,  which 
-sanction  the  conclusion  that  objections  may  be 
made  from  the  Bench  in  open  court,  and  may 
afterwards  be  investigated  upon  proper  notice  to 
the  applicant  to  attend  and  answer  the  objections. 
The  argument  for  the  appellant  would  involve 
this  consequence,  that  the  magistrates,  if  there 
were  no  objector,  would  be  bound  to  renew  the 
licence,  though  they  knew  or  had  been  furnished 
with  reliable  information  that  the  application 
ought  to  be  refused.  But  then  it  was  said  that, 
even  though  objections  might  be  made  from  the 
Bench,  the  justices,  who  were  parties  to  the 
notice  to  the  applicant  to  attend,  could  not  after- 
wards sit  and  adjudicate  upon  the  application. 
The  proceedings  would  have  been  regular  under 
the  Act  of  1828,  and  it  seems  to  me  that  there  is 
no  ground  for  say  i  tig  it  was  impliedly  forbidden 
by  the  Act  of  1872.  But  it  was  urged  that  the 
inquiry  was  in  the  nature  of  the  trial  of  an  action 
between  the  justices  and  the  applicant,  and  that 
those  who  had  instigated  the  proceedings  could 
not  adjudicate  upon  what  was  described  as  their 
own  cause.  But,  as  has  been  laid  down  in  the 
^cases  referred  to  by  the  Master  of  the  Bolls,  in 
licensing  cases  there  is  no  lis,  and  nothing  in  the 
nature  of  a  suit  or  a  prosecution.  The  duty  of 
the  justices  is  to  arbitrate  impartially,  not  between 
themselves  and  the  holder  of  the  licence,  but 
between  that  person  and  the  public.  The  fact 
that  the  magistrates  had  obtained  the  report  which 
was  so  much  complained  of  by  the  counsel  for 
the  appellant  was  the  ground  upon  which  we  are 
asked  to  say  that  the  justices  had  made  themselves 
parties  to  the  opposition  in  each  case,  and  were 
attempting  to  adjudicate  on  their  own  behalf. 
The  form  of  the  report,  it  was  said,  showed  that 
the  justices  must  have  arrived  at  the  conclusion 
that  the  appellant's  premises  were  not  required, 
-and  that  the  subsequent  inquiry  was  only  designed 


to  support  a  foregone  decision.  But  1  am  wholly 
unable  to  adopt  this  reasoning.  The  report  seems 
to  me  to  contain  no  more  than  the  information 
necessary  to  enable  the  magistrates  to  enter  upon 
the  consideration  of  the  question  whether  there 
were  too  many  licensed  houses  in  the  district. 
The  document  was  neutral  in  its  character,  and 
contained  no  indication  of  an  opinion  as  to  the 
claim  foi  renewal  of  the  appellant  or  any  other 
occupier  of  licensed  premises.  The  justices  seem 
to  have  acted  with  perfect  fairness  and  to  have 
been  guided'  to  the  conclusions  at  which  they 
arrived,  not  by  anything  contained  in  the  report, 
but  by  the  sworn  evidence  laid  before  them.  The 
objection  that  the  justices  had  what  was  described 
as  an  interest  in  the  result  of  each  inquiry  took 
another  shape  in  the  suggestion  that  they  were 
shown  to  have  been  influenced  by  bias.  There 
is  no  ground  for  any  such  conclusion.  The 
magistrates  proceeded  from  first  to  last  with 
commendable  care,  and  seem  to  have  had  no 
other  motive  than  the  desire  of  honourable  men 
to  discbarge  their  duties  faithfully.  With  refer- 
ence to  Mr.  Bentall,  I  agree  that  his  temporary 
presence  on  the  Bench  did  not  invalidate  the 
proceedings.  He  was  not  shown  to  to  have  com- 
mitted himself  to  any  opinion  on  the  subject  of 
inquiry,  or  to  have  taken  sides,  as  was  suggested, 
against  the  appellants.  It  is  not  necessary  to 
deal  with  the  technical  objections  to  the  applica- 
tion for  a  mandamus  which  were  raised  by  the 
learned  counsel  for  the  respondents. 

Cozbns-H&bdy,  L.J.  read  the  following  judg- 
ment : — In  this  case  I  should  be  content  to  say 
that,  for  the  reasons  assigned  by  the  Master  of 
the  Bolls,  I  agree  that  the  appeal  must  be  dis- 
missed. But,  having  regard  to  the  great  import- 
ance of  the  questions  which  have  been  raised  as 
to  the  precise  powers  and  duties  of  justices  with 
respect  to  renewals  of  licences,  it  is  right  that  I 
should  state  shortly,  in  my  own  words,  the  con- 
clusions at  which  I  have  arrived.  I  do  not 
Sropose  to  restate  the  facts.  It  cannot  be 
isputed  that,  under  the  Act  of  1828  the  justices 
had  an  absolute  discretion  to  grant  or  refuse 
applications  for  new  licences  and  applications 
for  the  renewal  of  old  licences.  Their  functions 
in  this  matter  were  administrative  rather  than 
judicial,  and  they  were  entitled  to  rely  upon 
their  general  knowledge  of  the  needs  of  the 
locality  as  well  as  upon  any  evidence  which 
might  be  adduced.  The  Act  of  1828  is  still  the 
governing  statute,  except  so  far  as  it  has  been 
modified  by  the  Acts  of  1872  and  1874.  With 
respect  to  new  licences,  there  are  very  material 
modifications  to  which  it  is  not  necessary  to 
refer  in  detail.  With  respect  to  renewals,  the 
material  section — viz.,  sect.  42  of  the  Act  of 
1872,  as  amended  by  sect.  26  of  the  Act  of  1874 
— need  alone  be  considered.  Now,  in  two  cases 
the  effect  of  this  section  has  been  discussed  in 
the  House  of  Lords.  In  Sharp  v.  Wakefield 
(ubi  sup.)  it  was  held  that  the  old  discretion  of 
the  justices  under  the  Act  of  1828  was  not 
affected,  and  that  sect.  42  only  dealt  with  pro- 
cedure. The  attempt  to  establish  a  vested  right 
to  the  renewal  of  a  licence,  except  on  some  ground 
personal  to  the  applicant,  failed.  In  Boulter  v. 
Kent  Justices  (ubi  sup.)  it  was  held  that  justices 
in  granting  or  refusing  to  grant  an  application 
for  renewal  are  not  a  court,  and  that  the  objector 
contemplated  by  sect.  42  is  not  a  litigant,  and 
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that  in  short  there  is  no  lis.  Now,  in  the  face  of 
those  decisions,  it  has  been  strenuously  argued 
before  as  that  the  effect  of  this  section  is  to 
prevent  the  jostioes  from  exercising  their  discre- 
tion and  discharging  the  duties  imposed  upon 
them  in  the  publio  interest  unless  some  outsider 
appears  and  objects  to  a  renewal,  or,  in  other 
words,  that  they  are  powerless  themselves  to 
require  the  attendance  of  the  licence-holder  with 
a  view  of  considering  whether  his  licence  should 
be  renewed.  I  cannot  adopt  this  view.  It  seems 
to  me  that  there  is  no  reason  why  the  justices 
should  not  on  their  own  initiative  direct  the 
licence-holder  to  attend  on  a  subsequent  day, 
inform  him  of  the  grounds  of  objection,  and  then 
deal  with  the  matter  in  due  course  at  the 
adjourned  meeting.  The  view  has  been  repeatedly 
expressed  and  acted  upon  since  1874  that  the 
jostioes  may  themselves  start  an  objection.  This 
conclusion  seems  to  me  necessary  to  enable  the 
magistrates  to  perform  their  duty.  The  House 
of  liords  held  in  Boulter  v.  Kent  Justices  (ubi 
sup.)  that  there  is  no  lis  between  an  objector  and 
a  fioenoe-holder,  and  no  right  to  recover  the  coats 
occasioned  by  an  unsuccessful  objection.  In 
short,  I  regard  the  objection  as  merely  a  mode  of 
informing  the  lioenoe-holder  that  his  case  will  be 
considered  and  that  he  must  be  prepared  to  deal 
with  certain  specified  points.  It  is  not  necessary 
to  consider  whether  the  justices  can  act  solely 
upon  their  own  local  knowledge— for  example,  as 
to  the  number  of  public-houses  compared1  with 
the  population,  or  whether  they  must  in  all  cases 
act  upon  sworn  evidence.  In  the  present  case  the 
evidence  was  all  taken  upon  oath.  If  I  am  right 
in  the  view  that  magistrates  may  themselves 
take,  or  direct  their  officer  or  agent  to  take, 
objection,  all  difficulty  seems  to  be  removed.  It 
cannot  be  wrong  to  obtain  careful  and  acourate 
information  before  takimr,  and  with  a  view  to 
taking  such  objection.  No  question  of  bias  as 
against  a  particular  licence-holder  arises.  In 
making  the  preliminary  investigation  and  consider- 
ing whether  the  number  of  licensed  houses  was  in 
excess  of  the  needs  of  the  district  the  justices 
were  simply  preparing  to  discharge  the  important 
duties,  mainly  administrative,  imposed  upon  them 
by  the  A.ct  of  1828.  In  directing  all  the  licence* 
holders  to  be  served,  and  in  taking  sworn  evidence 
upon  each  separate  application,  they  seem  to  me 
to  have  acted  with  praiseworthy  care.  They 
were  not  adjudicating  upon  any  rights.  They 
were  not  prosecutors.  In  truth,  there  was  no 
prosecution.  They  were  only  determining  whether 
in  the  publio  interest  a  lucrative  privilege  should 
or  bhould  not  be  conferred.  There  is  no  ground 
for  suggesting  that  thev  exercised  their  discre- 
tion capriciously  or  without  regard  to  the  cir- 
cumstances of  each  individual  case  or  without 
considering  the  requirements  of  the  local  ity .  The 
separate  objection  taken  to  Mr.  Bent*l)  may  be 
disposed  of  very  shortly.  He  was  present  at  a 
meeting  of  the  Surrey  Congregational  Union,  at 
which  a  mild  and  harmless  resolution  was  passed 
expressing  satisfaction  at  the  efforts  of  the  Farn- 
ham  magistrates  to  reduce  the  number  of  licensed 
houses.  He  took  no  part  in  the  proceedings,  and 
1  think  it  idle  to  suggest  that  this  in  any  way 

? reminded  him  from  acting  as  a  licensing  justice, 
may  add  that  in  fact  he  retired  directly  it  was 
brought  to  his  mind  that  any  objection  could  be 
taken  to  his  presence.    For  these  reasons  I  agree 


with  the  Divisional  Court  that  the  rale  for  a- 
mandamus  must  be  discharged. 

Appeal  dismissed. 

Solicitor  for  the  licence-holders,  W.  Mont- 
gomery White,  for  Edfnr  Kempsen,  Farnham. 

Solicitors  for  the  justices,  Prior,  Church,  and 
Adams,  for  Holiest,  Mason,  and  Nash,  Farnham. 


Wednesday,  May  14, 1902. 

(Before  Williams,  Bonn,  and  Mathsw,  L  J  J.)*- 

Hbbtfordshibb  County  Council  v.  Babbit 
Bubal  Distbict  Council,  (a) 

appbal  fbom  thb  king's  bbnch  division. 

Local  Government  —  Highways — Bridges  —  Sur- 
veyor of  Highways— Agreement  between  surveyor 
of  highways  and  county  council  for  building 
bridge — Power  to  bind  suooessors — District 
council  becoming  highway  authority— Liability 
under  agreement — Highways  and  Bridges  Act 
1891  (54  A  55  Vict.  c.  63),  s.  3. 

The  surveyor  of  highways  for  a  parish  was  ap- 
pointed on  the  19th  April  1898  for  one  year. 
On  the  24th  Sept.  1898  he  made  an  agreement 
with  the  county  council,  under  sect.  3  of  the 
Highways  and  Bridges  Act  1891,  for  the  build- 
ing of  a  bridge  in  the  parish  by  the  county 
council,  and  thereby  agreed  to  contribute  towards 
Vie  expenses  two  sums  of  100L,  payable  on  the 
31#t  Dec.  1898  and  the  31st  Dec.  1899  respec- 
tively. 

On  the  let  April  1899  the  rural  district  council 
became  the  highway  authority  for  the  parish, 
under  sect.  25  of  the  Local  Government  Act  1894, 
and  they  refused  to  pay  the  sum  of  1001.,  which 
became  due  under  the  agreement  on  the  Slst 
Dec.  1899,  upon  the  ground  that  the  surveyor  of 
hiahways  could  not  bind  his  successors. 

Held  (affirming  the  judgment  of  Lawrance,  J.), 
that  tne  surveyor  of  highways  nod  power,  under 
sect.  3  of  the  Highways  and  Bridges  Act  1891, 
to  make  this  contract  so  as  to  bind  his  suc- 
cessors, and  that  the  liability  thereunder  passed 
to  the  rural  district  council. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Lawranoe,  J.,  at  the  trial  of  the 
action  without  a  jury. 

The  plaintiffs  brought  this  action  to  recover 
the  snm  of  1001.  due  under  an  agreement  made 
between  the  plaintiffs  and  one  Henry  Lovejoy. 

On  the  19th  April  1898  Lovejoy  was  appointed 
surveyor  of  highways  for  the  parish  of  Totteridge, 
in  the  rural  district  of  Barnet,  for  the  period  of 
one  year. 

By  a  deed  dated  the  24th  Sept.  1898,  and  made 
between  the  plaintiffs  of  the  one  part,  and  Henry 
Lovejoy,  as  such  surveyor  of  highways  for  the 
said  parish  of  Totteridge,  on  behalf  of  himself 
and  his  suooessors,  as  highway  authority  in  and 
for  the  said  parish  (thereinafter  called  "the 
highway  authority"),  of  the  other  part,  after 
reciting  that  the  parties  thereto  were  desirous  of 
constructing  a  bridge  for  the  purpose  of  carrying 
the  highway,  leading  from  the  town  of  Barnet  to 
the  Totteridge  mam  road  near  the  Totteridge 
church,  over  the  stream  or  ford  known  as  Totte- 
ridge Ford  at  the  point  situate  within  the  parish 
(a)  Beported  by  J.  H.  Williams,  Eaq.,  Barriater-*t-L*w. 
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of  Tofcteridge  where  the  stream  or  ford  crossed 
the  highwaj,  and  that  it  had  been  arranged  that 
the  parties  thereto  should  enter  into  the  agree- 
ment thereinafter  contained  for  or  in  relation  to 
the  construction  of  such  bridge,  and  for  deter- 
mining the  proportions  in  which  the  expenses  to 
be  incurred  for  the  purpose  aforesaid  should  be 
defrayed  by  the  parties  respectively,  and  that  it 
was  estimated  that  the  expenses  would  amount  to 
the  sum  of  6002.  or  thereabouts,  in  exercise  of 
the  powers  conferred  on  them  respectively  by 
sect.  3  of  the  Highways  and  Bridges  Act  1891, 
and  of  all  other  powers  (if  any)  enabling  them  in 
that  behalf,  the  parties  to  the  deed  mutually 
agreed  and  declared  as  follows : 

(1)  That  a  bridge  should  be  oonstruotsd  for  the  pur- 
pose of  oarrying  the  ssid  highway  over  the  said  stream 
or  ford  at  the  point  aforesaid,  and  that  all  anon  works  as 
the  oounty  surveyor  for  the  time  being  of  the  said 
oounty  of  Hertford  should  deem  neosssary  or  proper  for 
the  purposes  aforesaid  should  be  executed  by  the  plain- 
tiffs as  soon  as  might  be  under  the  directions  of  the  said 
county  surveyor. 

(2)  That  the  expanses  to  be  incurred  in  the  execu- 
tion of  the  said  works  should  be  borne,  ss  to  the  sum 
-of  2001.  part  thereof,  by  the  highway  authority,  and 
ss  to  the  residue  thereof  (not  exceeding  4001.)  by  the 
plaintiff  n " 

(3)  That  the  said  sum  of  2001.  should  be  paid  to  the 
plaintiffs  by  the  said  highway  authority  out  of  such 
moneys  ss  suoh  authority  should  from  time  to  time  be 
authorised  to  apply  for  the  purpose  aforesaid,  and  that 
suoh  authority  should  take  all  proper  steps  for  raising 
the  said  sum  and  should  pay  the  same  to  the  plaintiffs 
by  two  equal  instalments  of  1001.  each,  of  whioh  the 
tot  should  be  so  paid  on  the  31st  Deo.  1898  sad  the 
second  should  be  so  paid  on  the  31st  Deo.  1899. 

(4)  That  all  disbursements  required  to  be  made  for 
the  purposes  of  the  said  works  should  he  made  by  the 
plaintiffs  as  oooasion  should  require  out  of  the  moneys  so 
reoeived  by  the  plaintiffs  from  the  said  highway  autho- 
rity or  payable  by  the  plaintiffs  under  the  agree- 
ment, and  that  the  said  works  and  the  superintendence 
thereof  and  the  making  of  all  contracts  sad  the  doing 
of  all  things  in  connection  therewith  should  be  under 
the  sols  control  of  the  plaintiffs  sad  the  said  oounty 
surveyor. 

(5)  That  as  soon  ss  the  said  bridge  should  have  been 
erected  and  completed  to  the  satisfaction  of  the  county 
surveyor,  and  all  moneys  payable  to  the  plaintiffs  by  the 
ssid  highway  authority  under  the  agreement  should 
havs  been  paid,  the  laid  bridge  should  he  taken  over  by 
the  oounty  oounoil  as  a  oounty  bridge  and  should 
thereafter  be  maintained  and  repaired  by  the  oounty 


(6)  And  that  nothing  in  the  agreement  should  be  con- 
strued as  imposing  any  liability  on  Henry  Lovejoy  to 
pay  any  sum  out  of  any  moneys  other  than  moneys 
coming  to  his  hands  ss  highway  authority  for  the  said 
parish  of  Totteridge,  and  that  his  liability  under  the 
ssid  agreement  should  be  deemed  to  be  and  should  enure 
ss  a  liability  of  the  highway  authority  for  the  time 
being  having  jurisdiction  in  and  for  the  said  parish. 

On  the  31st  Oot.  1898  the  works  in  connec- 
tion with  the  bridge  were  commenced,  and  were 
thenceforth  continued  by  the  plaintiffs,  and  all  the 
expenses  of  the  works  were  paid  by  the  plaintiffs 
from  time  to  time. 

On  the  2nd  Jan.  1899  the  first  instalment  of 
1002.  provided  for  by  the  agreement  was  paid  to 
the  plaintiffs  by  Lovejoy,  as  such  surveyor  of 
highways. 

On  the  1st  April  1899  the  defendants,  pursuant 
to  the  provisions  of  sect.  25  of  the  Local  Govern- 


ment Aot  1894,  became  the  highway  authority  for 
theparish  of  Totteridge. 

The  erection  of  the  bridge  was  completed,  and 
all  the  works  in  connection  therewith  were  finished, 
about  the  25th  Oot  1899,  and  all  the  expense*, 
thereof  were  paid  by  the  plaintiffs. 

On  the  31st  Dec.  1899  the  second  instalment  of 
1001.  became  due  under  the  agreement,  but  the- 
defendants  refused  to  pay  upon  the  ground  thai* 
Lovejoy,  as  surveyor  of  highways,  had  no  power' 
to  make  any  contract  extending  beyond  his  year, 
of  office. 

The  Highways  and  Bridges  Act  1891  (54  &  55 
Vict.  c.  63)  provides : 

Sect.  3.  The  oounoil  of  any  administrative  oounty,  and 
any  highway  authority  or  authorities,  and  the  oounoil  of 
any  adjoining  oounty,  may  from  time  to  time  make  and 
carry  into  effect  agreements  with  each  other  for  or  In 
relation  to  the  construction,  reconstruction,  alteration, 
or  improvement,  or  the  freeing  from  tolls,  of  any  main, 
road  or  other  highway,  or  of  any  bridge  (including  the ' 
approaches  thereto),  wholly  or  partly  situate  within  the 
jurisdiction  of  any  one  or  mors  of  the  party  or  parties  to 
the  agreement.  AH  expenses  incurred  by  say  such 
oounty  oounoil  or  highway  authority,  in  pursuance  of 
this  section,  shall  be  defrayed  as  part  of  the  expenssa 
incurred  in  relation  to  the  maintenance,  repair,  improve- 
ment or  enlargement  of  bridges,  main  roads,  or  other 
highways  by  suoh  oounoil  or  highway  authority,  in  suoh 
proportions  as  shall  be  determined  by  any  suoh  agree- 
ment as  aforesaid,  and  any  powers  of  borrowing,  applic- 
able to  the  raising  of  any  fund  for  the  payment  of  any 
suoh  expenses  as  aforesaid,  shall  be  applicable  accord- 
ingly. Provided  that  if  a  highway  board  think  it  just 
that  any  parish  or  parishes  specially  benefited  by  any 
construction,  reconstruction,  alteration,  or  improvement 
under  this  section  should  bear  the  expense  thereof,  or 
any  part  of  suoh  expense,  they  may,  with  the  approval 
of  the  county  oounoil  of  the  oounty  within  which  their 
highway  district  is  situate,  and  with  the  assent  of  the 
inhabitants  of  suoh  parish  or  parishes  in  vestry 
assembled,  charge  suoh  expense,  or  suoh  part  thereof  as 
they  may  think  just,  exclusively  in  suoh   parish  or 

The  Local  Government  Act  1894  (56  &  57  Yicfc. 
o.  73)  provides : 

Sect.  25  (1).  As  from  the  appointed  day  there  shall  be 
transferred  to  the  district  oounoil  of  every  rural  distriot 
all  the  powers,  duties,  and  liabilities  of  the  rural  sani- 
tary authority  in  the  distriot,  and  of  any  highway  autho- 
rity in  the  distriot,  and  highway  boards  shall  ossse  to 
exist,  and  rural  distriot  councils  shall  be  the  successors 
of  the  rural  sanitary  authority  and  highway  authority, 
and  shall  also  have  as  respects  highways  all  the  powers, 
duties,  and  liabilities  of  an  urban  sanitary  authority 
under  sections  one  hundred  and  forty-four  to  one  hundred 
and  forty-eight  of  the  Public  Health  Aot  1875,  and  those 
sections  shall  apply  in  the  case  of  a  rural  distriot  and  of 
the  oounoil  thereof  in  like  manner  as  in  the  case  of  an 
urban  distriot  and  an  urban  authority.  Provided  that 
the  oounoil  of  any  oounty  may  by  order  postpone  within 
their  oounty  or  any  part  thereof  the  operation  of  this 
section,  as  far  as  it  relates  to  highways,  for  a  term  not 
exceeding  three  years  from  the  appointed  day,  or  suoh 
further  period  ss  the  Local  Government  Board  may  on 
the  application  of  suoh  oounoil  allow. 

The  action  was  tried  before  Lawranoe,  J., 
without  a  jury,  on  the  17th  May  1901. 

DanckwerU,  K.C.  and  R.  D.  Muir,  for  the 
plaintiffs. 

Macmorran,  K.C.  and  Alexander  Olen  for  the* 
defendants. 
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Lawrancb,  J  — In  this  actio  a  the  question  is 
whether  in  the  circumstances  of  this  case,  and 
under  the  agreement  which  was  made  on  the  24th 
Sept.  1898  between  the  Hertfordshire  County 
•Council  and  Mr.  Lovejoy,  the  surveyor  of  high- 
ways at  that  time  for  the  parish  of  Totteridge,  for 
the  building  of  a  bridge,  Mr.  Lovejoy  was  in  a 
position  to  impose  upon  his  successors  the  liability 
for  1001.,  part  of  the  expenses,  which  was  not  to 
be  paid  according  to  the  agreement  until  after  his 
term  of  office  would  have  expired.  The  facte 
were  as  follows :  Mr.  Lovejoy  was  appointed  the 
surveyor  of  highways  for  Totteridge  on  the  19th 
April  1898,  and  his  year  of  office  would  expire  on 
the  19th  April  1899.  The  agreement  between 
him  and  the  county  council  was  made  on  the  24th 
.Sept  1898.  On  the  1st  April  1899,  which  in  the 
-circumstances  of  this  case  was  "the  appointed 
day"  under  sect.  25  of  the  Local  Government 
Act  1894  the  Barnet  District  Council  became  the 
highway  authority  for  the  district.  The  question 
is  whether,  under  sect.  25  of  the  Act  of  1894,  the 
district  council  took  over  this  liability  as  one  of 
the  liabilities  which  they  were  called  upon  to 
discharge.  In  my  opinion,  they  did  take  over  this 
liability.  At  that  time  Mr.  Lovejoy  was  un- 
doubtedly the  highway  authority,  and  in  my 
judgment  this  was  a  liability  of  the  highway 
authority  which  passed  to  the  district  council.  I 
think  that  the  district  council  are  responsible  for 
the  carrying  out  of  the  agreement,  and  therefore 
there  will  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiff*. 

The  defendants  appealed. 

Macmorran,  K.C.  and  Alexander  Glen  for  the 
appellants. — The  judgment  of  the  learned  judge 
was  wrong,  for  this  was  a  liability  which  the  sur- 
veyor of  highways  had  no  power  to  impose  upon 
his  successors.  The  surveyor  of  highways  is  not 
a  corporation,  and  has  no  power  to  make  any 
contracts  or  to  incur  any  liabilities  which  will 
extend  beyond  his  term  of  office  so  as  to  bind  his 
successors: 

Frodingham  Iran  and  8tsA  Company  v.  Bowser,  71 
L.  T.  Rep.  433  ;  (1894)  2  Q.  B.  791. 
He  must  defray  all  the  expenses  which  he  incurs 
out  of  the  funds  which  are  raised  by  him  during 
Jbis  term  of  office.  If  he  incurs  liabilities  which 
he  cannot  meet  out  of  those  funds,  his  successor 
may  reimburse  to  him  the  deficiency,  under  sect.  5 
of  the  Highway  Act  1882  (45  &  46  Vict  c.  27). 
That  section  provides  the  only  protection  for  a 
surveyor  of  highways  who  incur*  liabilities  which 
he  cannot  meet  out  of  the  rates  levied  by  him  and 
the  other  moneys  which  he  may  receive  during 
his  term  of  office ;  and  it  shows  that  he  cannot 
impose  any  liabilities  upon  his  successor.  The 
only  power  under  which  a  parish  can  contribute 
to  highway  expenses  incurred  by  another  authority 
is  that  contained  in  sect.  49  of  the  Highway  Act 
1864  (27  &  28  Vict.  c.  101),  which  does  not  apply 
to  a  case  of  this  kind.  The  effect  and  substance 
of  this  transaction  was  the  same  as  the  borrowing 
of  money  for  a  present  capital  expenditure  upon 
improvements  so  as  throw  the  liability  upon  future 
ratepayers.  Any  highway  authority  or  other  local 
authority  must  obtain  the  sanction  of  the  Local 
Government  Board  before  it  can  borrow  money, 
and  the  contention  of  the  plaintiffs  in  effect  is 
that  a  surveyor  of  highways,  as  highway  authority, 
can  do  that  which  no  other  local  authority  can  do 


— that  is,  raise  a  loan  and  impose  liability  upon 
future  ratepayers  without  obtaining  that  sanction 
which  all  other  local  authorities  must  obtain. 
This  contract,  so  far  as  it  sought  to  bind  his  sac- 
cessors,  was  ultra  viret  of  the  surveyor  of  highways 
and  invalid.  Sect.  3  of  the  Highways  and  Bridges 
Act  1891  does  not  confer  upon  a  surveyor  of 
highways  any  power  to  incur  liabilities  of  a 
character  woioh  he  could  not  otherwise  incur ;  it 
relates  only  to  the  subject-matter  of  a  contract 
which  he  may  make. 

DanckwerU,  K.C.,  B.  D.  Muir,  and  T.  B.  C6L 
quhoun  DiU,  fur  the  respondents,  were  not  called 
upou  to  argue. 

Williams,  L.J. — In  my  opinien  this  appeal 
must  fail.  The  argument  advanced  on  behalf  of 
the  appellants  really  amounts  to  this:  While  it 
cannot  be  denied  that  the  words  of  sect.  3  of  the 
Highways  and  Bridges  Act  1891  are  such  that,  if 
construed  in  their  natural  and  plain  sense,  they 
do  give  to  the  surveyor  of  highways,  as  the  high- 
way authority,  power  to  enter  into  such  an  agree- 
ment as  this ;  yet  it  is  said  that,  if  we  construe 
this  section  according  to  its  plain  meaning,  we 
shall  be  imputing  to  the  Legislature  that  by  this 
section  they  passed  a  law  which  is  not  entirely 
consistent  with  previous  legislation,  and  with  the 
legal  history  of  this  matter.  That  is  not,  in  my 
opinion,  a  sufficient  reason  for  not  giving  to  this 
section  the  plain  meaning  of  the  words  used.  It 
is  not  a  sufficient  reason  to  compel  or  justify  us 
in  refusing  to  give  to  this  section  that  which 
appears  to  be  the  manifest  meaning  of  the  Legis- 
lature. It  may  be  that  the  Legislature,  when 
they  passed  this  section,  did  not  contemplate  that 
they  were  giving  to  a  surveyor  of  highways  a 
larger  authority  than  that  which  was  given  to 
what  may  be  called  the  superior  authorities. 
Even  if  that  were  so,  it  would  not  justify  us  in 
not  giving  its  plain  meaning  to  this  section. 
That  being  so,  and  there  being  no  dispute  that, 
under  sect.  25  of  the  Local  Government  Act  1894, 
the  duties  and  liabilities  of  the  surveyor  of  high- 
ways passed  to  the  district  council,  I  think  that 
the  decision  of  Lawrance,  J.  was  right,  and  that 
this  appeal  must  be  dismissed. 

Romeb,  L.J. — 1  am  of  the  same  opinion.  I 
think  that  we  ought  not  to  narrow  the  meaning 
of  sect.  3  of  the  Highways  and  Bridges  Act  1891 
as  contended  by  the  appellants.  The  power  of 
the  surveyor  of  highways,  as  the  highway  autho- 
rity, to  make  an  agreement  as  to  the  construction 
of  a  bridge,  under  sect  3,  is  clearly  not  limited  to 
cases  where  the  work  of  constructing  the  bridge 
will  not  last  longer  than  his  term  of  office,  or  to 
cases  where  he  Days  in  advance  if  the  work  will 
continue  beyond  his  term  of  office.  I  do  not  see 
why  he  should  not  agree  that  payment  should  be 
made  in  the  ordinary  way  as  the  work  proceeds. 
The  opposite  construction  of  sect  3  would  really 
often  make  it  impossible  for  a  surveyor  of  high- 
ways to  make  any  proper  contract  for  work  of 
this  kind.  Sect  3  gives  the  surveyor  of  highways 
power  to  make  such  an  agreement  at  any  time 
during  his  term  of  office,  and  not  merely  an 
agreement  which  will  be  fulfilled  during  his  term 
of  office.  I  agree  that  the  power  given  by  sect  3 
must  be  exercised  reasonably,  and  that  a  surveyor 
of  highways  might  enter  into  an  agreement  which 
upon  the  face  of  it  would  be  an  abuse  of  the 
power  given  by  sect.  3.   That  is  not  so  in  the  case 
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of  thin  agreement.  This  bridge  took  more  than  a 
year  to  build,  and  the  agreement  was  to  pay  a 
part  of  the  expenses  by  two  yearly  payments. 
That  was  a  reasonable  and  proper  agreement,  and 
was  within  the  powers  conferred  by  sect.  3.  I 
agree,  therefore,  that  this  appeal  fails  and  most 
be  dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
With  reference  to  certain  particular  charges  and 
.  expenses,  the  surveyor  of  highways  has  only  a 
limited  power,  and  can  only  incur  expenses  which 
are  defrayed  during  his  year  of  office.  It  is  con- 
tended that  we  ought  to  construe  sect.  3  of  the 
Highways  and  Bridges  Act  1891  as  subject  to 
that  limitation.  This  is  an  exceptional  kind  of 
contract — it  is  an  agreement  in  relation  to  the 
construction  of  a  bridge,  the  completion  of  which 
is  likely  to  extend  beyond  the  year.  I  do  not 
think  that  it  would  be  right  to  construe  this  Act 
of  Parliament  by  reference  to  the  ordinary 
limited  powers  of  a  surveyor  of  highways.  Under 
sect.  3  a  surveyor  of  highways  can  make  any 
reasonable  contract,  and  in  relation  to  the  build- 
ing of  a  bridge  it  is  reasonable  to  make  a  con- 
tract for  payment  extending  over  two  years. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Byfield  and  Son. 
Solicitors  for  the  respondents,  f.  N.  Mason  and 
Co.,  for  C.  E.  Longmore,  Hertford. 


HIGH    COURT   OF   JUSTICE. 

OHANCBBT  DIVISION. 

June  4  and  5, 1902. 

(Before  Fabwell,  J.) 

Attorney -General  and  the  Rural  Dis- 
trict Council  of  Settle  v.  Rural 
District  Council  of  Lunesdale.  (a) 

Inclosure  Act — Action  for  breach  of  duty  to  repair 
roods — Canon  of  construction  to  be  applied  in 
construing  Act. 

By  an  Inclosure  Act  passed  in  the  7  Geo.  3  with 
reference  to  the  inclosure  of  certain  commons  and 
waste  grounds  known  as  B.  Moor,  after  reciting 
that  the  persons  interested  were  owners  and  pro. 
prietors  of  messuages,  too.,  in  the  several  townships 
therein  mentioned^ including,  amongst  others,  the 
township  of  W.,  it  was  enacted  that  the  commis- 
sioners should  appoint  and  undertake  the  repair 
of  (inter  alia)  two  roads  mentioned  in  the  state- 
ment of  claim. 

The  plaintiffs  alleged  that  these  roads  were  duly 
made  in  accordance  with  the  award,  and  were 
for  many  years  kept  in  repair  by  the  surveyor 
of  the  township  of  Wennington,  and  that  the 
said  township  was  included  in  the  defendant 
urban  district,  and  that  the  defendants  were 
liable  to  repair  them. 

There  was  no  evidence,  that  the  inhabitants  of  W., 
taken  as  a  body,  had  ever  in  fact  repaired  or 
paid  for  the  repair  of  the  roads  in  question 
since  1767,  although  it  was  shown  that  since  1859 
certain  of  the  inhabitants  of  the  township  had 
contributed  towards  the  repair  of  the  roads  for 

(•)  Reported  by  W.  Valiktinb  Ball,  Esq.,  Barriater-at-Law. 


their  own  convenience.  It  was  contended  by  the- 
plaintiffs  that  liability  to  repair  the  roads  in 
question  was  imposed  upon  the  defendants. 

Held,  in  the  circumstances,  that  the  court  was  justi- 
fied in  reading  in  after  the  words  "in  such  manner 
as  other  public  highways  are  by  law  directed  to 
be  repaired  by  such  of  the  said  townships  respec- 
tively "  the  words  "  within  whose  district  such 
public  highways  are  situated  "  ;  that  the  doctrine 
of  oontemporanea  expositio  did  not  apply  ;  that 
the  defendants  were  not  liable  to  repair  the 
roads  in  question  as  the  same  were  outside  their 
district;  and  that  in  construing  an  Inclosure 
Act  it  is  right  to  take  the  whole  of  the  document 
as  one  complete  document.  It  is  not  sufficient  to- 
take  out  one  section  and  disregard  others  which 
are  germane  to  the  same  subject. 

Bex  v.  Inhabitants  of  Cottingham  (6  T.  E.  20> 
followed. 

Action  for  a  declaration  that  the  defendants,  the- 
Rural  District  Council  of  Lunesdale,  were  liable  to 
repair  two  roads,  coloured  red  upon  a  plan 
annexed  to  the  statement  of  claim,  situate  in  the 
township  of  Bentham,  in  the  West  Riding  of  the- 
county  of  York,  and  for  a  mandatory  injunction 
to  compel  the  defendants  to  repair  them. 

According  to  the  statement  of  claim  it  appeared, 
that  by  an  Act  of  Parliament  of  7  Geo.  3  intituled. 
"An  Act  for  dividing,  allotting,  and  inclosing 
such  part  of  certain  commons  and  waste  grounds 
called  Bentham  Moor  as  lieth  within  the  Manor 
of  Ingleton,  in  the  West  Biding  of  the  county  of 
York?'  after  reciting  that  the  several  persons 
therein  mentioned  were  owners  and  proprietors 
of  ancient  messuages,  lands,  tenements,  or  here* 
ditaments  in  the  several  townships  therein  men- 
tioned including  (inter  alios)  the  township  of 
Wennington,  it  was  enacted  (inter  alia)  that  the 
commissioners  therein  named,  or  any  three  of 
them,  should  and  might,  and  were  thereby  directed 
and  required  to  set  out  and  appoint  such  public 
highways  and  private  roads  or  ways  and  also  such 
hedges,  ditches,  bounds,  walls,  fences,  drains^ 
watercourses,  tanks,  bridges,  gates,  and  stiles  in, 
over,  or  upon  the  common  and  waste  grounds 
intended  to  be  inclosed  by  virtue  of  the  Act,  or 
any  of  them  as  they  in  their  discretion  should 
think  requisite.  And  that  all  such  public  highways, 
roads,  and  ways  should  be  made  and  at  all  times 
for  ever  thereafter  repaired  and  kept  in  repair  in 
such  manner  as  other  public  highways  were  by 
law  directed  to  be  repaired  by  such  of  the  town- 
ships respectively  as  the  commissioners  or  their 
successors  or  any  three  or  more  of  them  should 
direct  or  appoint. 

By  their  award  dated  the  28th  Dec.  1767,  and 
made  in  pursuance,  as  the  plaintiffs  alleged,  of  the 
authority  given  to  them  by  the  Act,  the  commis- 
sioners set  out  and  appointed  the  two  roads  over 
Bentham  Moor  in  dispute  in  this  action,  and 
directed  that  both  roads  should  be  made  and  for- 
ever afterwards  repaired  and  kept  in  repair  by 
the  inhabitants  of  the  township  of  Wennington 
in  manner  as  the  public  highways  within  the 
township  of  Wennington  were  maintained  and 
kept  in  repair. 

The  plaintiffs  further  alleged  that  the  roads  in 
question  were  duly  made  in  accordance  with  the 
award,  and  were  for  many  years  kept  in  repair  by 
the  surveyor  of  the  township  of  Wennington; 
that   the    township  was    now  included   in    the* 
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"Lunesdale  Urban  District ;  and  that  repairs  had 
not  been  effected  since  1894 

The  defendants  by  their  defence  contended 
that  if  the  award  in  question  imposed  upon  the 
inhabitants  of  Wennington  any  liability  to  keep  the 
roads  mentioned  in  the  statement  of  claim  in 
repair,  the  same  was  ulira  vires  of  the  commis- 
sioners and  was  not  binding  upon  the  defendants. 
They  also  denied  that  the  roads  in  question  were 
made  in  accordance  with  the  award. 

Upjohn,  K.C.  (MacSwinney  with  him),  having 
opened  the  case  for  the  plaintiffs,  and  witnesses 
having  been  called, 

MacSwinney  for  the  plaintiffs.  —  The  actual 
width  of  the  highways  was  in  the  discretion  of 
the  commissioners.  It  has  been  held  that, 
affirmative  words  used  in  a  statute  are  merely 
directory 

OoU  v.  Green,  6M.AG.  872 ;  7  Scott  (N.  B.)  682. 

In  that  case  it  was  provided  by  a  private  Act 
that  contracts  should  be  signed  by  the  commis- 
sioners, or  any  three  of  them,  or  their  clerk ;  it 
did  not  say  that  they  should  be  void  unless  so 
signed.  It  appeared  to  the  court  therefore  (see 
p.  890)  that  the  part  of  the  section  containing 
these  words  was  directory  only.  He  also  re- 
ferred to 

Maxwell  on  Interpretation  of  Statutes,  3rd  edit, 

p.  528; 
Beg.  t.  Ingall,  35  L.  T.  Rep.  552  ;  L.  Rep.  2  Q.  B. 

Div.  at  p.  208. 

In  construing  this  Act  it  is  necessary  to  strike  a 
balance  of  convenience  It  would  seem  extraordi- 
.  nary  that  if  this  direction  were  not  complied  with 
the  whole  Act  should  be  void.  No  objection  has 
ever  been  taken  by  anyone  impeaching  the  conduct 
of  the  commissioners.  Further,  this  is  not  a  case 
where  the  result  of  not  following  the  exact  words 
of  the  statute  imposes  an  increased  burden  upon 
the  inhabitants.  There  is  dear  evidence  that 
since  1854  this  road  has  been  kept  in  repair  by 
the  defendants ;  and  within  twelve  months  after 
the  Local  Government  Act  1894  {i.e.,  on  the  25th 
Nov.  1895)  there  is  an  entry  made  in  the  books  of 
the  district  council  to  the  effect  that  the  surveyor 
should  be  directed  to  effect  repairs  of  the  Raven's 
Close  Road,  which  is  one  of  the  roads  referred  to. 
Such  a  minute  can  be  used  in  evidence  : 


Public  Health  Act  1875 
sohed.  1,  pt.  1,  a.  10. 


A  39  Viet.  o.  55), 


There  is  also  negative  evidence  to  the  effect  that 
the  Settle  Rural  District  Council  have  not  done 
the  repairs. 

Jenkins,  K.C.,  R.  C.  Glen,  and  Bethune  for  the 
defendants. — It  is  submitted  that  the  commis- 
sioners had  no  right  under  the  Act  to  make  the 
inhabitants  of  Wennington  liable  to  repair  the 
ways  in  question.  It  is  said  that  repairs  were 
done  for  thirty  years;  but  they  were  only  volun- 
tary repairs  effected  by  some  of  the  inhabitants 
Inivately  for  their  own  convenience.  The  Act  is 
oosely  drawn.  The  words  "  ways  "  and  "  roads  " 
are  used  interchangeably.  All  highways  made 
under  the  Act  should  have  been  60ft.  wide: 
R.  v.  Wright,  3  B.  A  A.  681. 

It  has  been  held  that  commissioners  appointed 
by  a  local  Act,  which  enacted  that  the  private 
roads  set  out  by  them  should  be  repaired  by  such 
person  or  persons  as  they  should  award,  had  no 


power  to  impose  on  the  parish  at  large  the 
burden  of  repairs : 

Re*  v.  Inhabitant*  of  CoUingham,  6  T.  B.  20. 

The  Act  creates  a  power  in  the  commissioners 
and  a  corresponding  liability  upon  those  affected. 
It  is  submitted  that  this  creates  a  position  con- 
templated by  Maxwell  on  the  Interpretation  of 
Statutes,  3rd  edit,  p.  521,  where  he  says:  "A 
strong  line  of  distinction  may  be  drawn  between 
cases  where  the  prescriptions  of  the  Act  affect 
the  performance  of  a  duty,  and  where  they  relate 
to  a  privilege  or  power :  (see  per  Donman,  J.  in 
Caldow  v.  PixeU,  36  L.  T.  Rep.  469;  L.  Bep. 
2  C.  P.  Div.  562). 

June  5. — Fabwxll,  J. — I  have  come  to  a  con- 
clusion in  my  own  mind,  although  this  case  is 
very  obscure.  The  point  io  question  between  the 
plaintiffs  and  the  defendants  is  who  is  liable  to 
pay  for  the  repairs  of  a  niece  of  road  which  is  in 
the  district  of  the  plaintiffs,  but  which  is  said  to 
be  repairable  by  the  defendants  by  virtue  of  an 
award  under  an  Incloeure  Act.  The  Act  was 
passed  in  1767.  It  was  an  Act  for  the  inclosure 
of  a  large  tract  of  common  or  waste  ground  in 
Bentham  Moor,  all  or  part  of  which  is  sitiated 
within  the  Manor  of  Ingleton.  The  persons 
interested  appear  in  the  second  recital  to  the 
preamble.  They  are  certain  persons  named,  and 
they  are  described  as  M  owners  and  proprietors 
respectively  of  ancient  messuages,  lands,  tene- 
ments, or  hereditaments  in  the  several  townships 
of  Ingleton  and  Bentham  within  the  said  manor 
of  Ingleton  in  the  said  West  Riding  of  the  said 
county  of  York  and  in  the  township  of  Wenning- 
ton  in  the  county  of  Lancaster."  These  "  have 
severally  for  themselves  and  their  respective 
leases  and  tenants  for  and  in  respect  of  the 
several  estates  within  the  same  manor  and  town- 
ships right  of  common  upon  the  said  commons 
and  waste  grounds  called  Bentham  Moor."  The 
persons  applying  for  the  Act,  and  interested  in  it, 
are  the  owners  of  the  soil,  and  certain  persona 
including  certain  inhabitants  of  Wennington  and 
of  another  county  not  within  the  manor  at  all  in 
respect  of  tenements  of  theirs  in  Wennington. 
They  have  certain  rights  which  include  turbary, 
and  there  may  have  been  others.  I  do  not  know. 
These  persons  come  together  and  agree,  and 
subsequently  apply  to  the  Legislature  to  get  and 
succeed  in  getting  one  of  the  usual  old-fashioned 
Inclosure  Acts  enabling  the  moor  to  be  inclosed. 
I  now  come  to  a  passage  on  p.  6  of  the  print  of 
this  Act  upon  which  the  argument  in  this  case 
to  a  great  measure  turns,  and  I  may  say  that,  if 
the  argument  rested  on  this  clause  alone,  I  should 
have  considerable  difficulty  in  coming  to  the 
conclusion  at  which  I  have  arrived.  I  think, 
however,  that  in  construing  an  Act  of  this 
description,  and  indeed  all  Acts,  it  is  only  fair  to 
take  the  whole  of  the  document  as  one  complete 
document.  One  must  not  take  out  one  section 
and  disregard  others  which  are  germane  to  the 
same  subject.  I  have  also  to  bear  this  in  mind, 
that  it  is  an  Act  passed,  as  was  pointed  out  in 
the  case  of  Bern  v.  Inhabitants  of  CoUingham 
(ubi  sup,),  which  has  been  referred  to,  for  the 

Srivate  emolument  of  the  persons  who  desire  to 
ivide  up  the  common,  and  the  only  interest 
whioh  Wennington  has  is  first  of  all  in  respect 
of  those  inhabitants  of  Wennington  who  by 
reason  of  their  tenements  have  rights  of  common 
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over  this  moor,  and  also  somewhat  indirectly 
because  under  the  award  the  owner  of  the  soil 
chose  to  permit  a  certain  quarry  to  be  used 
for  the  making  of  roads  and  the  repairing  of 
roads,  not  only  in  the  other  townships,  but 
also  in  Wennington.  I  cannot  regard  that  as 
bringing  Wennington  in  "as  a  party  to  the 
Act,  but  I  regard  it  as  the  court  did  in  the  Cot- 
tingham  case  as  something  put  forward  by 
persons  who  are  themselves  interested.  So  far 
as  I  can  see,  all  that  Wennington  had  to  do  with 
it  was  limited  to  the  individuals,  who  are  stated 
to  have  rights  of  common  over  the  moor  in  ques- 
tion. That  being  bo,  I  find  first  of  all  at  page  6 
a  clause  for  the  setting  out  of  the  roads.  It  is 
followed  a  little  later  (after  certain  intervals)  by 
a  clause  enabling  the  award  to  be  made,  which  is 
expressed  on  the  face  of  it  to  be  for  preventing  all 
differences  and  disputes  relating  to  the  intended 
inclosure  and  division,  and  is  followed  by  an  express 
provision  as  to  the  costs  and  charges  of  certain 
specified  matters  in  respect  of  these  roads.  On 
p.  6  the  provision  is  as  follows  (reading  it 
shortly) :  "  The  commissioners  shall  meet  and  they 
are  hereby  directed  and  required  to  set  out  and 
appoint  such  public  highways  and  private  roads 
or  ways  and  also  such  hedges,  ditches/'  and  so 
on,  "  in,  over,  or  upon  the  commons  and  waste 
grounds  intended  to  be  inclosed  by  this  Act  or 
any  of  them  " — that  is  to  say,  the  moor  in  ques- 
tion not  being  in  Wennington — "  as  they  in  their 
discretion  shall  think  requisite,  so  as  all  such 
public  highways  be  60ft.  at  least  in  width  between 
the  ditches,  and  that  all  such  public  highways, 
roads,  and  ways  shall  be  made  and  at  all  times 
for  ever  thereafter  repaired  and  kept  in  repair  in 
such  manner  as  other  public  highways  are  by  law 
directed  to  be  repaired  by  such  of  the  said  town- 
ships respectively  as  the  said  commissioners  or 
their  successors  or  any  three  or  more  of  them 
shall  direct  or  appoint."  Then  after  certain 
provisions,  which  I  need  not  refer  to  more  particu- 
larly, because  they  only  show  that  there  is  a  certain 
want  of  care  in  the  preciseness  of  the  language 
used,  the  section  goes  on :  "  And  that  all  private 
ways,  hedges,  ditches,  walls,  fences,"  and  so  on, 
"  to  be  set  out,  erected,  and  appointed  as  afore- 
said shall  be  made  and  provided,  and  at  all  times 
thereafter  repaired,  cleansed,  maintained,  and 
kept  in  repair  by  such  person  or  persons,  and  in 
such  manner  as  the  said  commissioners  or  their 
successors  or  any  three  or  more  of  them,  shall  by 
their  award  or  instrument  hereinafter  mentioned 
direct  and  appoint."  That  is  followed  up  by  the 
award  section  at.  p.  10 :  "  And  for  preventing  all 
differences  and  disputes  relating  to  the  said 
intended  inclosure  and  division,  it  is  hereby 
further  enacted  by  the  authority  aforesaid  that 
immediately  after  the  said  commissioners  or  their 
successors,  or  any  three  or  more  of  them, 
shall  have  completed  or  finished  the  respective 
partitions,  allotments  and  divisions  of  the  said 
commons  and  waste  grounds,  pursuant  to  the 
purport  and  directions  of  this  Act,  they  the  said 
commissioners  or  their  successors  or  any  three  or 
more  of  them,  shall  form  and  draw  up,  or  cause 
to  be  formed  and  drawn  up,  an  award  or  instru- 
ment in  writing  which  shall  express,  specify,  and 
contain  the  quantity  in  the  measure  hereinbefore 
mentioned,  of  acres,  roods,  and  perches  contained 
in  the  said  commons  and  waste  grounds,  and  the 
quantity  of  each  and  every  parcel  thereof 
Mag.  Cas.— Vol.  XX. 


assigned  and  allotted  to  every  of  the  parties 
entitled  to  and  interested  in  the  same  respectively ; 
and  an  exact  description  of  the  situation,  abuttals, 
and  boundaries  of  the  said  parcels  and  allotments 
respectively,  with  orders  and  directions  for  and 
concerning  the  laying  out  and  making  the  public 
roads,  and  the  breadth  thereof,  and  for  and  con- 
cerning laying  out,  making,  maintaining,  cleansing 
and  keeping  in  repair,  the  private  roads  and  the 
ways,  hedges,  ditches,  walls,  fences,  banks,  drains, 
watercourses,  bridges,  gates,  and  stiles,  in,  upon, 
and  over  the  said  commons  and  waste  grounds 
intended  to  be  closed  by  virtue  of  this  Act ;  and 
also  such  other  or  iers,  regulations,  and  determina- 
tions as  shall  be  necessary  or  proper  to  be 
inserted  therein,  according  to  the  tenor  and  pur- 
port of  this  Act."  Then  there  comes  a  provision 
on  p.  12 :  "  That  the  charges  and  expenses  inci- 
dent to,  or  attending  the  passing  of  this  Act,  and 
of  the  surveying  and  valuing  the  said  messuages, 
tenements,  and  inlands  within  the  said  manor  and 
townships  respectively;  and  of  the  surveying, 
planning,  measuring,  dividing,  allotting,  and 
setting  out  the  said  commons  and  waste  grounds 
so  intended  to  be  divided  and  inclosed  as  afore- 
said, and  of  the  preparing,  making,  and  executing 
the  said  award  and  of  setting  out  and  making  the 
said  public  and  private  ways  and  roads  and  of  all 
charges  and  expenses  incident  to  or  attending  the 
execution  of  this  present  Act  shall  be  borne  and 
defrayed  by  the  several  persons  to  and  amongst 
whom  the  same  commons  and  waste  grounds 
shall  be  respectively  allotted,  in  proportion  to  the 
real  value  of  their  respective  allotments,"  &c. 
Now,  under  the  first  provision  at  p.  6,  in  my 
opinion,  the  generality  of  the  statement  "  that  all 
such  public  highways,  roads,  and  ways  shall  be 
made  and  at  all  times  for  ever  thereafter  repaired 
and  kept  in  repair  in  such  manner  as  other  public 
highways  are  by  law  directed  to  be  repaired,  by 
such  of  the  said  townships  respectively  as  the 
said  commissioners  or  their  successors  or  any 
three  or  more  of  them  shall  direct  or  appoint,"  is 
really  to  be  limited  in  the  same  manner  or  in  an 
analogous  manner  to  the  mode  in  which  the 
generality  of  the  expression  at  the  end  of  the 
section  "  by  such  person  or  persons  as  the  com- 
missioners shall  direct"  is  to  be  limited  in 
accordance  with  the  authority  of  the  case  of 
Bex  v.  Inhabitants  of  Cottingham  (ubi  sup.) 
I  think  the  true  rendering  of  the  section  is 
this,  and  it  is  one  which  avoids  the  diffi- 
culties suggested  by  Mr.  (Jpjohn,  which  perhaps 
were  applicable  to  the  transposition  which  Mr. 
Jenkins  suggested.  The  real  way  to  solve 
the  difficulty  is  to  read  in  after  the  words  "in 
such  manner  as  other  public  highways  are  by 
law  directed  to  be  repaired,  by  such  of  the  said 
townships  respectively,"  the  words  "  within  whose 
district  such  public  highways  are  situated." 
That  seemB  to  me  to  be  what  was  really  intended 
having  regard  to  the  subsequent  provisions  in  the 
Act,  and  it  is  also  in  accordance  with  the  principle 
of  construction  adopted  by  the  court  in  the  case  of 
Bex  v.  Inhabitants  of  Cottingham  {ubi  sup.).  I  have 
here  to  consider  Wennington  as  a  township,  and 
it  is  to  be  distinguished  from  such  of  the  inhabi- 
tants of  Wennington  as  might  by  virtue  of 
certain  tenements  therein  have  rights  of  common 
over  the  moor,  who  have  no  concern  whatever 
with  this  matter ;  and  to  assume  that  the  Legisla- 
ture meant  to  give  authority  to  the   commis- 
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doners  to  oast  the  burden  of  keeping  in  repair 
a  public  highway  outside  the  district  on  the 
inhabitants  of  the  district  of  Wennington  seems 
to  me  to  be  a  very  strong  thing,  and  one  which  is 
to  be  avoided  if  possible.  Now,  I  have  not  only 
got  the  considerations  which  were  present  in  the 
case  of  Bex  v.  Inhabitants  of  Cottingham  (ubi  tup.), 
but  I  have  also  the  assistance  of  Grave,  J.'s 
statement  on  that  same  section  as  to  the  meaning 
of  the  words  "in  such  manner  as  other  public 
highways  are  by  law  directed  to  be  repaired.  The 
words  are  exactly  the  same  "  in  such  manner  as 
other  public  highways  are  by  law  directed  to  be 
repaired."  He  says :  "  With  respect  to  the  former, 
it  directs  that  they  shall  be  repaired  in  such 
manner  as  other  public  roads,  that  is,  by  the 
parish."  The  prima  facie  meaning,  therefore,  of 
the  words  I  have  got  here  "  in  such  manner  as 
other  public  highways  are  by  law  directed  to  be 
repaired  "  is  by  the  parish.  In  order  to  make  that 
which  I  take  to  be  the  prima  facie  meaning  on 
Grave,  J.'s  authority  consistent  with  the  rest  of 
the  section,  I  must  read  in  the  words  that  I  have 
suggested  unless  I  adopt  Mr.  Jenkins'  suggestion 
of  transposing  the  sentences,  I  think  I  should  be 
justified  by  Key  v.  Key  (4  De  G.  M.  &  G.  73),  and 
cases  of  that  class,  in  making  the  transposition  if 
necessary,  but  I  prefer  to  put  it  in  the  way  I  have 
done  because  it  avoids  the  difficulties  which  Mr. 
Upjohn  suggests,  although  I  confess  I  am  not 
very  much  pressed  by  them,  because  one  must 
assume  that  the  commissioners  would  do  what 
was  sensible,  and  would  not  direct  one  township 
to  make  a  road  in  another  township's  district  for 
the  mere  pleasure  of  changing  over  the  authority 
to  do  the  work.  In  this  particular  Act  of  Parlia- 
ment, which  is  certainly  very  ill  drawn,  I  am 
assisted  by  the  fact  that  when  I  come  to  the 
award,  there  is  an  express  provision  distinguishing 
between  the  public  highways  and  the  private  ways. 
The  orders  are  to  be  for  and  concerning  the 
laying  out  and  making  of  the  public  roads  and 
the  breadth  thereof,  and  for  and  concerning  the 
laying  out,  making,  maintaining,  cleansing,  and 
keeping  in  repair  of  the  private  roads.  On  read- 
ing these  two  sections  fairly  together,  I  cannot 
help  coming  to  the  conclusion  that  there  is  no 
intention  on  the  part  of  the  Legislature  to  displace 
the  common  law  liability  to  repair  the  roads,  but 
to  authorise  the  commissioners  to  make  awards 
in  accordance  with  such  pre-existing  common  law 
liability.  I  think  it  would  be  unreasonable  to 
construe  the  Act  so  as  to  enable  the  commis- 
sioners to  throw  upon  the  inhabitants  of  Wen- 
nington, who  have  no  concern  with  the  Act  at  all, 
the  liability  to  repair  the  roads  in  another  district. 
Then  it  is  said  that  there  is  a  contemporanea  expo- 
sitio.  So  far  as  regards  the  award,  there  is  no  doubt 
the  commissioners  took  the  view  that  they  had 
power  to  direct  the  Wennington  township  to  do 
these  repairs.  The  award  is  explicit  that  public 
highways  in  the  township  of  Wennington  shall  be 
made  and  for  ever  afterwards  repaired  and  kept  in 
repair  by  the  inhabitants  of  the  township  of 
Wennington  Manor.  I  think  the  true  meaning  of 
that  is  that  the  commissioners  construe  the  Act 
of  Parliament  in  a  way  different  to  the  way  I 
have  construed  it.  Sow  if  there  had  been 
evidence  to  convince  me  that,  during  the  period  of 
of  150  years  since  the  Act  was  passed,  the  inhabi- 
tants of  Wennington  had,  in  fact,  repaired  and 
paid  for  the  repair  of  this  road,  I  should  then 


consider  I  had  a  case  of  contemporanea  exposiiio. 
The  best  statement  of  the  law  upon  this  subject 
is  to  be  found  in  a  speech  of  Lord  Watson  in  the 
House  of  Lords  in  case  of  Trustees  of  the 
Clyde  Navigation  v.  Laird  (8  App.  Cas.  673). 
He  says :  "  I  have  onrjr  to  add  that,  in  my 
opinion,  such  usage  as  has  in  this  case  been  termed 
contemporanea  expositio  is  of  no  value  whatever 
in  construing  a  British  statute  of  the  year  1858." 
This  was  in  1883.  "  When  there  are  ambiguous 
expressions  in  an  Act  passed  one  or  two  centuries 
ago.  it  may  be  legitimate  to  refer  to  the  construc- 
tion put  upon  these  expressions  throughout  a 
long  course  of  years,  by  the  unanimous  consent 
of  all  parties  interested,  as  evidencing  what  must 
presumably  have  been  the  intention  of  the  Legis- 
lature at  that  remote  period."  Now,  if  I  had  found, 
in  the  present  case,  a  long  course  of  dealing  evidenc- 
ing the  unanimous  consent  of  all  persons  interested 
throughout  the  years  since  the  Act  and  the 
award,  I  should  undoubtedly  have  given  effect  to 
it;  but  so  far  from  holding  that,  I  do  not  think 
that  the  onus  which  is  certainly  on  the  plaintiffs 
of  showing  that  Wennington  has  paid  for 
these  repairs  has  been  discharged  at  alL  The 
most  material  piece  of  evidence  to  my  mind  is 
supplied  by  those  curious  books  put  in  evidence 
by  Peter  Bramwell  from  1859  to  1865.  There 
is  no  evidence  whatever  to  show  whether  this 
road  was  ever  repaired  at  all  or  by  whom  it  was 
repaired  down  to  1859.  I  should  infer  that  it 
was  in  fact  repaired  by  somebody,  but  1  had 
unmistakable  evidence  in  1859  that  the  road  was 
then  repaired,  and  had  been  repaired  as  I  gather 
for  some  little  time  before,  to  what  exact  extent 
has  not  been  shown,  by  a  voluntary  rate  collected 
from  the  persons  in  Bentham  who  had  occupied 
land  adjoining  the  road.  They  found  the  road 
useful,  and  they  repaired  it  for  their  own  benefit. 
The  book  which  proves  this  is  perfectly  explicit 
It  shows  that  a  64.  rate  was  levied  on  those 
particular  persons  and  those  only,  and  thiB  levy 
went  on  down  to  the  year  1865.  As  to  what  hap- 
pened between  1865  and  1873  does  not  seem  clear. 
I  do  not  think  the  evidence  really  assists  me,  but 
from  1873  down  to  1895  I  think  it  is  pretty  plain 
that  so  far  as  the  repairs  were  actually  carried 
out  they  were  carried  out  by  this  man  Peter 
Bramwell.  I  also  think  it  is  plain,  and  I  find  as 
a  fact  so  far  as  it  is  possible  to  come  to  an  opinion 
on  the  evidence  I  have  seen,  that  if  and  so  far  as 
they  were  paid  out  of  the  Wennington  rates  they 
were  so  paid  by  Peter  Bramwell  wrongfully,  and 
without  the  knowledge  of  the  persons  who  were 
really  made  liable  for  those  payments.  Peter 
Bramwell's  evidence  comes  to  this  in  effect.  He 
was  the  surveyor;  he  lived  in  a  house  which 
abutted  on  the  road  in  question;  he  used  the 
road ;  he  wanted  it  repaired,  and  he  used  money 
from  the  rates  from  time  to  time  in  order  to 
repair  it,  but  he  savs,  "I  never  put  down  the 
expenses  of  repair  of  this  road,"  which  he  called 
Bentham-road  (I  need  not  say  anything  about  the 
dispute  as  to  the  name  of  the  road),  "  in  my  high- 
way account  books.  If  I  had  the  auditor  would  have 
disallowed  it ;  from  my  books  nobody  could  have 
told  that  I  had  been  repairing  the  road.  The  reason 
I  repaired  the  road  was  that  I  was  the  surveyor 
of  Wennington.  I  repaired  it  before,  and  liked 
to  do  it  before.  I  was  not  bound  to  repair  that 
road ;  I  did  it  from  my  own  free  will ;  I  person- 
ally used  the  road  a  good  deaL"    The  evidence 
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before  me  amounts  to  nothing  down  to  1859; 
there  is  no  evidence  at  all  one  way  or  the 
other  from  1859  onwards,  but  there  is  indis- 
putable evidence  that  it  was  not  repaired  by 
Wennington,  but  repaired  privately.  There  is 
evidence  that  repairs  were  done  unwittingly  by 
Wennington,  not  to  their  knowledge,  but  in  fact 
in  spite  of  them  and  to  their  detriment ;  but  such 
evidence  is  comparatively  modern,  and  to  my 
mind  does  not  come  within  the  meaning  of  the 
words  ccntemporanea  expositio,  as  pointed  out  by 
Lord  Watson.  There  is  no  unanimous  consent 
over  a  long  unbroken  period ;  in  fact,  the  earlier 
date  is  the  most  material  for  the  contemporanea 
expositio,  and  although  if  I  had  evidence  that  in 
1865  Wennington  had  been  repairing,  and  that 
afterwards  there  had  been  a  charge,  I  should 
attach  little  importance  to  the  charge,  and  I 
might  be  able  to  throw  back,  by  way  of  iuference, 
the  actual  repairs  to  150  years  ago,  as  to  which, 
of  course,  positive  evidence  would  be  difficult  to 
obtain  at  this  period.  Still,  when  I  find  that  the 
earliest  record  I  have  is  of  repairs  not  by 
Wennington,  but  by  voluntary  rate,  it  seems  to 
me  that  what  was  done  subsequently  is  of  very 
little  avail  for  the  purpose  of  displacing  that 
voluntary  payment,  or  rather  of  overleaping  that 
voluntary  payment,  so  as  to  get  back  by  way  of 
inference  to  a  contemporaneous  payment,  which 
is  the  only  thing  that  would  be  useful  as  con- 
temporanea expositio.  The  result  is  that  to  my 
mind  the  evidence  is  really  not  in  favour  of  the 
plaintiffs  so  far  as  the  facts  go.  There  is  only 
one  other  thing  which  I  need  refer  to.  It  is 
that  I  do  not  think  that  public  highways 
of  at  least  60ft.  in  width  is  a  condition  pre- 
cedent, or  essential  to  the  setting  out  of  the 
roads.  I  think  it  is  only  directory  for  the  reasons 
which  appeared  in  the  various  cases  cited.  I 
think  the  setting  out  of  the  various  highways  is  a 
duty  to  the  public  within  the  definition  given  by 
the  case  of  Steele  v.  AshweU,  and  I  might  also 
adopt  the  view  of  Lord  Tenterden — and  it  is  a 
strong  one— that  in  an  Act  of  this  sort  you  do 
require  negative  words  if  you  want  to  make  a 
provision  of  that  kind  something  more  than 
directory.  The  result  is  that  in  my  opinion  the 
plaintiffs  have  failed  to  show  that  there  is  such 
a  liability  as  they  contended  for,  and  that  the 
liability  is  really  cast  upon  themselves.  In  fact 
I  need  not  say  that.  It  is  enough  to  say  that  it 
is  not  cast. upon  the  defendants.  I  shall  dismiss 
the  action  with  costs.  • 

Solicitors:  Bidsdale  and  Son,  for  William 
Hartley,  Settle ;  Gibson,  Weldon,  and  Bilborough, 
for  Johnson  and  Tilly,  Lancaster. 
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Tuesday,  June  24, 1902. 

(Before  Lord  Alvbrstonb,  G.J.,  Darling  and 

Ohannell,  JJ.) 
Wimbledon  Urban  District  Council  (apps.) 

v.  Hastings  (resp.).  (a) 
Public  health — Nuisance  —  Overcrowding — Order 
to  inspect — Evidence  as  to  reasonable  grounds — 
Form  of  order  —  *'  House  "  —  School  without 
boarders— Public  Health  Act  1875  (38  &  39  Vict, 
c.  54),  it.  4,  91,  92, 102. 

"  House"  in  sect.  91  (5)  of  the  Public  Health  Act 
1875  includes  a  day  school  where  there  are  no 
boarders  and  where  none  of  the  members  of  the 
staff  reside. 

Where  by  virtue  of  sect.  102  of  that  Act  an  appli- 
cation is  made  to  a  justice  for  an  order  to  enter 
premises  where  a  nuisance  is  alleged  to  exist, 
such  justice,  although  he  has  not  to  decide 
whether  a  nuisance  in  fact  exists,  may  consider 
whether  there  are  reasonable  grounds  for  suspect- 
ing there  is  a  nuisance,  and  for  that  purpose 
may  receive  evidence  as  to  the  true  state  of  the 


If  a 


'acts. 


justice  makes  an  order  for  the  officer  to  enter 

to  inspect,  such  order  ought  to   be    made    in 

reference  to  a  particular  subject-matter. 
Case  stated  by  quarter  sessions. 

The  appellants,  the  Wimbledon  Urban  District 
Council,  are  the  local  authority  under  the  Public 
Health  Act  1875  in  and  for  the  urban  district  of 
Wimbledon. 

The  respondent,  Edith  Hastings,  is  the  head 
mistress  of  the  high  school  for  girls  in  Mansel- 
road,  Wimbledon  (hereinafter  referred  to  as  the 
school). 

The  school  is  one  of  the  thirty -four  schools  owned 
and  carried  on  by  the  Girls'  Public  Day  School 
Company  Limited,  and  in  respect  of  its  science 
and  art  classes  is  under  the  inspection  of  the 
Board  of  Education  and  receives  grants  for  the 
same.  It  is  a  day  school  for  girls ;  there  are  no 
boarders  nor  do  any  of  the  members  of  the  staff 
reside  there,  the  only  persons  dwelling  upon  the 
premises  being  two  maidservants.  No  evidence 
was  given  as  to  the  hours  of  attendance  of  the 
scholars. 

Sect.  92  of  the  Public  Health  Act  1875  pro- 
vides  that  it  shall  be  the  duty  of  every  local 
authority  to  cause  to  be  made  from  time  to  time 
inspection  of  their  district  with  a  view  to  ascer- 
tain what  nuisances  exist  calling  for  abatement 
under  the  powers  of  the  Act,  and  to  enforce  the 
provisions  of  the  Act  in  order  to  abate  the  same 
By  sect.  91  of  the  same  Act,  for  the  purpose  of 
the  Act  any  house  or  part*  of  a  house  so  over- 
crowded as  to  be  dangerous  or  injurious  to  the 
health  of  the  inmates,  whether  or  not  members  of 
the  same  family,  shall  be  deemed  to  be  a  nuisance ; 
and  by  sect.  4  of  the  same  Act : 

In  this  Act,  if  not  inconsistent  with  the  context,  the 
following  words  and  expressions  have  the  meanings 
hereinafter  respectively  assigned  to  them — that  is  to  say, 
"  house "  inolndes  schools,  also  factories  and  other 
buildings  in  whioh  persons  are  employed. 

By  sect.  102  of  the  Act  it  is  enacted  that  the 
local  authority  or  any  of  their  officers  shall  be 
admitted  into  any  premises,  for  the  purpose  of 
examining  as  to  the  existence  of  any  nuisance 

(a)  Reported  by  W.  db  B.  Hs&bbst  Esq.,  Barristor-*t-Law. 
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thereon,  at  any  time  between  the  hours  of  nine  in 
the  forenoon  and  six  in  the  afternoon,  or,  in  a  case 
of  a  nuisance  arising  in  respect  of  any  business, 
then  at  any  hour  when  such  business  is  in  progress 
or  is  usually  carried  on. 

By  the  same  section  it  is  farther  enacted  that 
If  admission  to  premises  for  any  of  the  purposes  of 
this  section  is  refused  any  justioe  on  oomplaint  thereof 
on  oath  by  any  offioer  of  the  local  authority  (made  after 
reasonable  notice  in  writing  of  the  intention  to  make 
the  same  has  been  given  to  the  person  having  custody 
of  the  premises)  may  by  order  under  his  hand  require 
the  person  having  custody  of  the  premises  to  admit  the 
local  authority  or  their  offioer  into  the  premises  during 
the  hours  aforesaid,  and  if  no  person  having  custody  of  the 
premises  oan  be  found,  the  justice  shall,  on  oath  made 
before  him  of  that  fact,  by  order  under  his  hand  authorise 
the  looal  authority  or  any  of  their  offioers  to  enter  such 
premises  during  the  hours  aforesaid. 

The  medical  offioer  of  health  for  the  district 
received  the  following  oomplaint  in  writing  dated 
the  10th  Nov.  1901  and  signed — namely : 

I  do  not  know  if  I  am  right  in  asking  you  the  question 
or  should  have  applied  to  the  sanitary  inspector.  It  is 
of  the  overcrowding  of  the  junior  class  rooms  of  the 
girls'  high  school.  I  am  not  alone  of  that  opinion. 
The  sohool  is  deservedly  popular,  but  we  who  send  our 
girls  there  expect  them  to  have  the  legal  amount  of 
space.  There  are  now  400  pupils  besides  the  teachers. 
There  were  thirty-two  and  mistress  in  the  room  my 
nieoe  was  in  last  term.  There  are  thirty -two  pupils  also 
in  the  present  one,  and  it  is  smaller. 

This  letter  was  given  to  the  inspector  of 
nuisances  for  the  district  for  inquiry  into  the 
oomplaint.  The  inspector  accordingly  on  the 
18th  Nov.  1901  visited  the  school  and  saw  the 
respondent.  He  explained  to  her  the  nature  of 
the  complaint  received,  and  applied  for  admission 
to  examine  the  school  for  the  purpose  of  seeing 
whether  the  alleged  nuisance  existed. 

The  respondent  refused  to  grant  the  inspector 
admission  to  make  the  desired  examination. 

The  inspector  on  the  evening  of  the  same  day 
reported  the  matter  to  the  sanitary  committee  of 
the  appellant  council,  and  they  instructed  the 
clerk  of  the  council  to  forthwith  take  such  pro- 
ceedings as  might  be  necessary  to  enforce  com- 
pliance with  the  provisions  of  the  Public  Health 
Act  1875. 

Accordingly  the  clerk  on  the  day  following  (the 
19th  Nov.  1901)  wrote  the  following  letter  to  the 
respondent : 

Complaint  was  made  last  evening  to  the  sanitary  com- 
mittee of  this  council  that  you  had  refused  to  permit  the 
sanitary  inspector  of  the  council  to  examine  the  premises 
occupied  by  you.  I  would  point  out  to  you  that  this  is  a 
direct  violation  of  the  provisions  of  the  Public  Health  Act 
1875,  but  I  oan  hardly  believe  that  yon  have  wittingly 
offended  against  that  Aot.  The  sanitary  inspeotor  will 
attend  at  your  premises  at  two  o'clock  this  Tuesday  after- 
noon for  the  purposes  of  making  an  examination  required 
by  him,  and  I  am  instructed  to  inform  you  that  in  the 
event  of  your  again  refusing  him  admission  or  obstruct- 
ing him  in  the  execution  of  his  duties  an  application 
will  be  made  to  the  magistrates  to  deal  with  the  matter 
without  delay— a  course  which  I  trust  will  be  unneces- 
sary. 

The  inspector,  in  accordance  with  the  terms 
of  such  letter,  attended  at  the  school  at  the 
hour  named  and  applied  to  be  admitted  for  the 
purpose  above  mentioned,  but  was  again  refused 
admission,  and  on  the  same  day  the  respondent 


forwarded  the  following  letter  to  the  clerk  of  the 
council : 

I  must  again  decline  to  allow  any  inspeotor  to  examine 
the  sohool  without  the  authority  of  my  council  or  their 
secretary. 

An  application  was  made  to  justices  of  the 
peace  for  an  order  under  sect.  102  of  the  Public 
Health  Act  1875  requiring  the  respondent  to 
admit  the  inspector  to  the  school  for  the  purpose 
aforesaid,  and  in  support  of  such  application  a 
complaint  was  made  on  oath  by  the  inspector,  and 
an  order  was  made  requiring  the  respondent  to 
admit  the  officer  of  the  Wimbledon  District 
Council  to  the  premises  for  the  purposes  afore- 
said. 

The  respondent  being  dissatisfied  with  the 
decision  appealed  against  the  same  to  the  Court 
of  Quarter  Sessions. 

It  was  contended  on  behalf  of  the  respondent : 
(1)  That  the  alleged  nuisance  was  not  within 
sect.  91  (5)  at  all  (a)  because  that  clause  referred 
only  to  houses  in  the  ordinary  sense  of  the 
term,  or  at  any  rate  only  houses  used  as  dwel- 
lings, and  (6)  because  the  scholars  were  not 
inmates,  and  accordingly  that  the  justices  had 
no  jurisdiction  to  make,  or  at  any  rate  had  no 
sufficient  materials  before  them  on  which  to  make, 
their  order;  (2)  that  under  sect.  102  of  the 
Public  Health  Act  1875  the  justice  before  making 
such  an  order  as  aforesaid  must  be  satisfied 
that  there  are  reasonable  grounds  for  such  entry, 
and  that  in  this  present  case  there  were  no 
such  reasonable  grounds,  and  they  referred  to 
Dwnean  v.  Dowding  (1897)  1  Q.  B.  575)  and  to 
Vines  v.  Governors  of  the  North  London  Collegiate 
School  for  Girls  (63  J.  P.  244);  (3)  that  the 
entry  was  not  sought  to  be  made  during  the  hours 
at  which  the  business  of  the  school  was  being 
carried  on ;  and  (4)  that  the  order  was  wrong  in 
substance  and  form  because  it  did  not  specify 
any  particular  nuisance,  and  therefore  did  not 
properly  specify  the  purpose  for  which  the  entry 
was  to  be  made  and  did  not  specify  the  hours 
during  which  the  entry  was  to  be  allowed. 

The  respondent  tendered  evidence  for  the  pur- 
pose of  proving  that  the  number  of  pupils  at  the 
school  was  270,  and  not  400  as  stated  in  the  letter, 
and  that  the  class  rooms  therein  referred  to  were 
not  used  for  thirty-two  pupils  and  a  mistress,  and 
that  the  alleged  nuisance  did  not  at  any  time  in 
fact  exist,  but  the  quarter  sessions  were  of  opinion 
that  the  question  as  to  the  existence  of  over- 
crowding in  fact  was  not  before  them,  and  they 
decided  n<jt  to  hear  any  such  evidence. 

On  behalf  of  the  appellants  it  was  contended : 
(1)  That  by  sect.  4  of  the  Public  Health  Aot  1875 
the  word  "  house  "  includes  schools,  and  therefore 
sect.  91  of  the  same  Act,  which  for  the  purpose 
of  the  Act  states  what  are  to  be  deemed  nuisances 
including  (inter  alia)  "  any  house  or  part  of  a 
house  so  overcrowded  as  to  be  dangerous  or 
injurious  to  the  health  of  the  inmates,  whether  or 
not  members  of  the  same  family,"  applies  to  the 
school,  and  that  therefore  the  justices  were  right 
and  acting  within  their  jurisdiction  in  making 
such  order  as  aforesaid;  (2)  that  sect  92  of 
the  Public  Health  Act  1875  imposes  upon  the 
local  authority  an  imperative  duty  of  causing  to 
be  made  from  time  to  time  inspection  of  their 
district  with  a  view  to  ascertaining  what  nuisances 
exist  calling  for  abatement  under  the  powers  of 
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the  Act,  and  that  sect.  102  of  the  Act  gives  to  the 
local  authority  and  to  their  officers  an  absolute 
right  to  enter  the  premises  for  the  purpose  of 
examining  as  to  the  existence  thereon  of  any 
nuisance,  and  the  section,  in  the  event  of  admis- 
sion being  refused,  empowers  any  justice,  upon 
complaint  thereof  on  oath  by  any  officer  of  the 
local  authority  (made  after  reasonable  notice  in 
writing  of  the  intention  to  make  the  same  has 
been  given  to  the  person  having  custody  of  the 
premises),  by  order  under  his  hand  to  require  the 
person  having  custody  of  the  premises  to  admit  the 
local  authority  or  their  officer  into  the  premises 
during  the  hours  mentioned  in  the  section  ;  that 
therefore  there  is  no  obligation  on  the  part  of  the 
local  authority  to  show  that  they  or  tneir  officer 
have  reasonable  grounds  for  believing  that  a 
nuisance  exists  upon  the  premises,  but  that,  even 
if  it  should  be  necessary  to  show  that  there  were 
such  reasonable  grounds,  then  in  the  present  case  it 
was  shown  that  the  inspector  had  such  reasonable 
grounds  for  believing  that  the  alleged  nuisance 
did  exist  upon  the  premises  of  the  school ;  and 
(3)  that  the  order  was  not  wrong  in  form,  but 
that,  even  if  it  were  wrong,  the  appellants  are  not 
and  have  never  been  averse  to  the  same  being 
amended  so  as  to  refer  to  the  specific  nuisance 
complained  of  only. 

The  quarter  sessions  were  of  opinion  that  the 
scholars  attending  at  the  school  were  not  inmates 
within  the  meaning  of  sect.  91  (5)  of  the  Public 
Health  Act  1875,  and  accordingly  that  the  appel- 
lants had  not  alleged  the  existence  of  any 
nuisance  within  the  meaning  of  that  Act  or 
shown  any  reasonable  grounds  for  suspecting 
the  existence  of  such  a  nuisance,  and  they 
accordingly  made  an  order  allowing  the  appeal 
and  quashing  the  order  of  the  justices.  They 
did  not  decide  any  of  the  other  points  raised  by 
the  respondent. 

C.  A.  Russell,  K.O.  and  Geo.  Humphreys  for  the 
appellants. 

Macmorran,  K.C.  and  Daldy  for  the  respon- 
dent. 

Lord  Altekstone,  G.J. — Under  sect  102  of 
the  Public  Health  Act  1875,  if  a  local  authority 
desire  to  obtain  admission  to  a  house  for  the 
purpose  of  seeing  as  to  whether  or  not  there  is  a 
nuisance  there,  they  may  apply  to  a  magistrate 
or  justices  on  complaint  on  oath  by  an  officer  of  the 
local  authority,  after  reasonable  notice  in  writing 
of  intention  to  make  the  same  to  the  person 
having  custody  of  the  premises,  who  may  by  order 
require  the  person  having  the  custody  to  admit  the 
local  authority  by  their  officer  into  the  premises, 
it  is  quite  plain  that  it  is  a  very  salutary  provi- 
sion to  enable  inspection  of  premises  to  be  made 
in  order  to  see  if  there  is  a  nuisance  or  not. 
Now,  in  this  case  some  representations  had  been 
made,  we  do  not  exactly  know  what,  about  the 
school  and  an  order  was  made  by  the  justices 
to  allow  the  school  to  be  inspected.  The  quarter 
sessions  have  decided  that  that  was  not  a  proper 
order,  because  it  related  to  a  school,  and  that 
school  was  not  in  their  opinion  a  house  or  part 
of  a  house  so  overcrowded  as  to  be  dangerous  or 
injurious  to  the  health  of  the  inmates.  Now, 
the  interpretation  clause  of  the  Act,  sect.  4,  says 
that"  house  "  is  to  include  school,  and primd  facie, 
when  yon  are  dealing  with  the  matter  of 
nuisances,  there  would  not  seem  to  be  any  reason 


why  there  should   not  be  the  same  power   of 
inspection  with  regard  to  a  school  kept  for  the 
purpose   of   girls  or  boys  being  received   and 
passing  several  hours  of  the  day  there  for  the 
purpose  of  their  education,  just  in  the  same  way 
as  power  is  given  to  go  into   a  private  house 
under  certain  circumstances  in  a    proper  case 
where  the  magistrate  might  make  the  order  for 
inspection  in  the  private  house.    Mr.  Macmorran 
contends  that  must  mean  dwelling-house  in  the 
ordinary  sense  of  the  word,  where  people  sleep, 
and  he  fortifies  his  argument  by  referring  to 
sect.  91  (6),  dealing  with  factories  and  the  over- 
crowding  of  a  factory  which    would  otherwise 
come  within  sect  91  (5),  and  he  says  that  that 
shows  that,  as  overcrowding  of  a  factory  is  men- 
tioned in  sect.  91  (6),  "house"  is  limited  to  a 
dwelling-house  in  this  sub-section  (5).    I  think 
the  answer  to  that   is  the  one  I  ventured   to 
indicate  in  the  course  of  the  argument.    With 
regard  to  factories,  they  were  desirous  to  bring 
in  other  things  to  give  a  wider  scope  of  the  power 
and  authority,  and  they  used  the  words  "  keep  in 
a  clean  state  "  and  "  not  ventilated  "in  a  certain 
way  so  as  to  take  off  gas,  vapour,  dust,  and  then, 
to  avoid  it  being  said  that  being  overcrowded  was 
not  a  ground,  they  have  to  add  those  words  again. 
Therefore,  to  my  mind,  that  is  not  sufficient. 
Then  I  think  we  ought  to  look  at  sect.  5  and 
see  the  object  with  which  it  was  passed.    I  must 
say,  speaking  for  myself.  I  think  it  would  be 
impossible  in  the  face  of  Beg.  v.  Mead ;  Ex  parte 
Gates  (59  J.  P.  150)  to  say  that  "  house  "  must  be 
limited  to  an  ordinary  dwelling.    Lord  Russell 
there  decided  that  a  shelter  was  within  the  pur- 
view of  the  section,  and  though  the  appeal  there 
was  as  to  the  form  of  the  order,  still  the  substance 
of  the  matter  was  the  same  as  in  the  previous 
case  of  Reg.  v.  Mead.    Certainly  there  was  no 
more  ground  for  applying  the  Act  to  such  a  case 
than  there  is  to  a  school.     We  think  the  particular 
point  upon  which  the  quarter  sessions  held  the 
order  was  bad  was  wrong,  and  the  case  must  be 
further  dealt  with.    Then  there  are  two  subordi- 
nate points  which  we  have  to  deal  with.    The  first 
point  is  that  the  quarter  sessions  would  not  hear 
evidence  to  show  that  the  fact  alleged  in  the 
statement  on  oath  before  the    justices  or  the 
facts  upon  which    the   order  purported  to  be 
invited  were  not  true.     We  are  all  of  opinion  that 
neither  the  magistrates  nor  quarter  sessions  have 
to  decide  whether  there   is   a   nuisance  or  not, 
but  they  may  have  to  consider  whether  there  is 
reasonable    ground   for   suspecting    there    is  a 
nuisance,  and    there   is    an   obvious    difference 
between  oases  of  complaint  of  sanitary  appliances 
or  sufficiency  of  drains,  as  to  which  inspection 
may  in  many  cases  be  the  only  way  to  decide  if 
they  are  fit  or  not;   but  when  allegations  are 
based  on  questions  of  fact  we  think  it  would  be 
going  too  far  and  Mr.  Russell  did  not  ask  us 
to  go  so  far  as  to  say  that  the  justices  ought 
not  to  be  allowed  to  receive  evidence  as  to  what 
was  the  true  state  of  facts  before  them  on  which 
they  purport  to  act.    This  provision,  though  very 
salutary,  is    a    provision    whereby  persons  are 
allowed  to  inspect  other  men's  property.    There- 
fore it  must  be  in  a  proper  case,  where  there  is 
liberal  ground  for  thinking  there  is  necessity  for 
inspection.    In  this  case  it  was  suggested  that 
the  allegations  of  fact  were  wholly  inaccurate, 
and  it  being  a  quasi- judicial  proceeding,  an  order 
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made  under  notice  with  the  right  of  appeal,  it 
seems  impossible  to  say  that  the  justices  in  the 
first  instance  or  quarter  sessions  in  the  second 
instance  were  not  entitled  to  receive  evidence  to 
show  that  the  only  allegation  of  fact  on  which  a 
ground  for  inspection  was  based  was  without 
foundation.  As  to  the  other  point,  Mr.  Russell 
has  indicated  he  did  not  mean  that  a  roving 
commission  should  be  given  to  an  inspector, 
and  we  think  the  order  ought  to  be  made  in 
reference  to  the  particular  subject-matter,  not  to 
give  an  officer  the  right  to  inspect  everything. 

Darling,  J. — I  have  nothing  to  add. 

Channbll  J. — I  should  like  to  say,  in  reference 
to  the  main  point,  "  house  "  includes  school  and 
"inmates"  scholars,  and  I  only  want  to  add  a 
word  or  two  about  the  other  question  about  the 
construction  of  sect.  102.    That  appears  to  give  in 
the  first  part  of  it,  as  I  read  it,  to  the  local  authori- 
ties and  proper  officers  power  to  enter  premises  for 
the  purpose  of  examining  as  to  the  existence  of 
any  nuisance  thereon.    Obviously  it  refers,  mainly 
at  any  rate  to  nuisances  the  existence  of  which 
can  be  determined  one  way  or  another  by  an 
examination  of  the  premises.    When  you  have  got 
such  as  here,  an  allegation  that  certain  persons 
are  there  at  times  and  not  there  at  other  times,  it 
is  obvious  there  is  a  considerable  difficulty  about 
ascertaining  if  the  nuisance  exists  or  not  by  mere 
examination  of  the  premises.    That  is  a  circum- 
stance which  has   to  be  considered,  and  neces- 
sarily considered,  when  you  come  to  the  second 
part  about  the  order  of  the  justice.    It  is  mainly 
wanted  after  the  right  has  been  given  by  the 
former  part  of  the  section  in  order  to  prevent 
any  breach  of  the  peace  by  the  officer  entering  of 
his  own  accord  and  without  the  authority  of  the 
justice.    There  certainly  were  acts  on  a  some- 
what similar  subject  in  which  the  person  was 
given  the  right  of  entering  by  his  own  authority  as 
it  were,  and,  of  course,  that  led  to  difficulties,  and 
in  this  act  there  is  introduced  the  order  of  the 
justice  which  is  to  sanction  the  entry,  and  mainly 
for  the  purpose  of  preventing  any  breach  of  the 
peace  or  anything  of  that  sort.    But  it  is  to  be 
made  on  notice  to  the  party,  and  therefore  it 
is  obvious  that  the  justice  must  have  something 
else  to  consider  than  the  mere  fact  that   the 
officer   desires   to    go.    I    think  the    justice    is 
entitled  and  bound  to  see  the  object  for  which 
the  officer  wants  to  go,  and  see  if  it  is  a  matter 
that  can  come  within  the  first  part  of  the  section. 
Suppose,  for  instance,  that  Miss  Hastings  had 
said,  "  It  is  an  entire  mistake ;  I  do  not  keep  any 
school  at  all.    I  have  no  scholars  coming  to  me, 
and  no  one  in  the  house  at  all."    It  is  perfectly 
clear  she  would  be  entitled  to  give  that  evidence, 
and  to  say :  "  This  is  not  a  school.    There  are 
not    400    or    200  or    thirty-two,  or    any   other 
number.    There  are  only  two  or  three  children  of 
my  own  or  inmates  of  the  house."    The  object 
for  which  the  person  wants  to  go  is  certainly  a 
matter  to  be  inquired  into  by  the  justice,  and 
it  seems  to  me  that  the  other  party  is  entitled 
to  offer  evidence  not  for  the  purpose  of  showing 
that  there  is  no  nuisance  in  fact,  but  for  the  pur- 
pose of  showing  there  is  no  object  in  examining 

Case  remitted. 


the  premises. 


Solicitors :  Sharpe,  Parker,  and  Co.,  for  R.  H.  S. 
Butterworth,  Wimbledon ;  L.  J.  Morrison. 


Tuesday,  June  24, 1902. 

(Before  Lord  Alvebstonk,  C.J.,  Dabxihg  and 
Channell,  JJ.) 

Edgill  (app.)  v.  J.  and  G.  Alward  Limited 
(reaps.),  (a) 

Seaman — Disobeying  lawful  command — Order  to 
join  boat — Desertion — Merchant  Shipping  Ad 
1894  (57  &  58  Vict.  c.  60),  s.  376. 
A  seaman  can  be  convicted  under  sect.  376  (I)  (d) 
of  the  Merchant  Shipping  Act  1894  for  dis- 
obeying a  lawful  command,  even  although  suck 
disobedience  amounts  to  desertion  or  absence 
without  leave  within  sect.  376  (1)  (a)  or  {b). 
Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellant,  under  sect.  376 
(1)  (d)  of  the  Merchant  Shipping  Act  1894,  charg- 
ing him   that  he,  being  a  seaman  and  having 
been   lawfully  engaged    to    serve  on  a  British 
fishing  boat,  unlawfully  and  wilfully  disobeyed 
on  the  25th  Jan.  1902  a  lawful  command  of  the 
master  thereof. 

The  appellant  was  engaged  by  the  respondents 
to  serve  them  as  second  engineer  of  the  Andes 
under  an  agreement  for  the  half  year  beginning 
on  the  1st  Jan.  1902. 

On  the  22nd  Jan.  the  Andes  arrived  at  Grimsby 
fish  dock  from  a  fishing  voyage.  The  appellant 
had  acted  as  second  engineer  during  that  voyage. 
On  the  24th  Jan.  the  appellant,  being  at  his 
work  on  the  Andes,  was  ordered  by  the  foreman 
manager  of  the  respondents,  acting  for  them  and 
the  master  of  the  Andes,  to  be  on  board  at  6  a.m. 
on  the  25th  Jan.,  when  the  Andes  was  to  start 
to  the  knowledge  of  the  appellant  on  another 
voyage.  The  appellant  assented  to  such  orders, 
and  asked  and  was  informed  where  the  boat 
would  be  lying  at  the  time  when  he  was  to  join. 

The  appellant  did  not  go  aboard  the  Andes  at 
all  on  the  25th  Jan.  Search  was  made  for  him, 
and  the  vessel  was  detained  until  another  seoond 
engineer  could  be  engaged. 

The  justices  found  that  the  appellant  wilfully 
disobeyed  the  command,  without  any  excuse  or 
reason  for  so  doing. 

It  was  contended  on  behalf  of  the  appellant 
that  he  was  wrongly  charged,  as  it  was  not 
proved  that  any  order  had  been  given  him  by  the 
master  on  board  the  vessel ;  that  he  could  not  be 
convicted  of  wilfully  disobeying  a  lawful  command 
as  the  facts  showed  that  if  he  had  committed 
any  offence  it  was  that  of  desertion,  or  of  absence 
without  leave,  under  sect.  376  (1)  (a)  and  (6),  and 
that  in  such  a  case  sect.  376  (1)  (d)  was  not  applic- 
able. For  the  respondent  it  was  contended  that 
the  appellant  had  committed  the  offence  under 
sect..(l)  (d),  and  that  a  seaman  was  not  relieved 
for  wilful  disobedience  under  sect.  (1)  (d)  because 
that  act  of  disobedience  was  desertion  under  (a) 
or  absence  without  leave  under  (b). 

The  justices  were  of  opinion  that  the  appellant 
had  disobeyed  a  lawful  order,  and  had  committed 
an  offence  under  sect.  376  (1)  (d),  and  that  it  was 
immaterial  whether  he  had  or  had  not  committed 
either  the  offence  of  desertion  or  absence  without 
leave,  and  they  convicted  the  appellant 

By  the  Merchant  Shipping  Act  1894  (57  A  58 
Victc.  60),  s.  376: 

(1)  If  a  seaman  lawfully  engaged  to  serve  in  any  fish- 
ing  boat   or   an  apprentice  in  any  sea  fishing  ■errice 

(a)  Reported  by  W.  ds  B.  Hb&bebt,  Beq.,  Barrtoter*t-Uw. 
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oommits  any  of  the  following  offences,  that  seaman  or 
apprentice  shall  be  punished  summarily  as  follows: 
(a)  For  the  offence  of  desertion  he  shall  be  liable  to 
forfeit  all  or  any  part  of  the  effects  he  leaves  on  board 
and  all  or  any  part  of  the  wages  which  he  has  earned,  and 
to  satisfy  any  excess  of  wages  paid  by  the  skipper  or 
owner  of  the  fishing  boats  from  which  he  deserts  to 
my  substitute  engaged  in  his  place  at  a  higher  rate  of 
wages  than  the  rate  stipulated  to  be  paid  to  him. 
(&)  For  the  offenoe  of  absenoe  without  leave — that  is 
to  say,  for  neglecting  or  refusing  without  reasonable 
oause  to  join  or  to  proceed  to  sea  in  his  fishing  boat,  or 
for  being  absent  without  leave  at  any  time  within  twenty- 
four  hours  of  his  boat's  sailing  from  any  port,  either  at 
the  commencement  or  during  the  progress  of  the  engage- 
ment, or  for  being  absent  at  any  time  without  leave  and 
without  sufficient  reason  from  his  boat — if  the  offence 
does  not  amount  to  desertion,  or  is  not  treated  as  such 
by  the  skipper,  he  shall  be  liable  to  forfeit  a  sum  not 
exceeding  two  days'  wages,  and  in  addition  for  every 
twenty-four  hours  of  absenoe  either  a  sum  not  exceeding 
four  days'  wages  or  any  expenses  properly  inourred  in 
respect  of  a  substitute.  ...(d)  For  the  offenoe  of 
wilful  disobedience — that  is  to  say,  for  disobeying  any 
lawful  oommand  during  the  engagement — he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  and  also  to  forfeit  a  sum  not  exceeding  two  days' 
wages.     .    .     . 

(5)  A  seaman  or  apprentice  shall  not  be  relieved  by 
his  refusal  or  negleot  to  go  to  sea  or  by  his  desertion 
from  being  liable  to  punishment  under  this  section  for 
an  offenoe  of  wilful  disobedienoe,  continued  breaoh  of 
duty,  or  unlawful  combination,  and,  in  addition  to  any 
such  punishment,  shall  also  be  liable  to  be  punished  for 
the  offenoe  of  desertion  or  absenoe  without  leave. 

Hugo  Young,  K.C.  and  Balloch  for  the  appel- 
lant 

Avory,  K.C.,  Bodkin,  and  Bruce  Williamson  for 
the  respondents. 

Lord  Alvbrstone,  O.J. — We  have  to  construe 
sect.  376  of  the  Merchant  Shipping  Act  1894.  It 
is  perfectly  true  that  that  was  a  consolidation 
Act;  but  it  was  more,  and,  although  at  times  I 
agree  some  light  can  be  gained  by  seeing  the 
course  of  legislation,  I  doubt  very  much  whether 
that  applies  to  this  class  of  legislation,  which  is 
obviously  part  of  a  code.  I  think  there  were  two 
classes  of  offences  contemplated  by  sub-sects,  (a), 
(b),  and  (c),  as  contrasted  with  subsequent  sub- 
sections. There  may  be  many  absences  without 
leave  or  acts  of  neglect  to  join  without  reason- 
able cause  which  would  not  be  wilful  disobedienoe. 
One  would  be  that  a  man  was  not  there  because 
he  had  a  reasonable  excuse,  or  that  he  was  not 
there  for  some  oause  which  would  not  be  wilful  on 
hi8  part,  and  he  would  be  liable  then  to  the  lesser 
penalty.  But  wilful  disobedience  is  made  the 
subject  of  express  enactment,  and  by  that  I  under- 
stand it  is  meant  that  the  man  meant  intentionally 
to  disobey  something  that  he  was  told  to  do. 
Speaking  for  myself,  I  think  it  is  clear  that  that 
construction  is  very  much  assisted  by  sub-sect.  5, 
which  shows  that  the  Legislature  was  dealing  with 
the  same  subject-matter  in  one  sense,  because  they 
have  spoken  of  punishment  for  the  offence  of  wilful 
disobedience,  and  the  punishment  for  the  offenoe 
of  disobedience  or  absence  without  leave  is  not  to 
relieve  him  from  being  liable  to  punishment  for 
the  offenoe  of  wilful  disobedience.  Then,  with 
regard  to  sub-sect.  4, 1  think  that  in  all  proba- 
bility it  was  inserted  in  order  to  deal  with  the 
cases  of  apprentices,  who  are  under  stricter  dis- 
cipline all  the  time.    Certainly  I  do  not  think  it 


was  intended  to  apply  to  the  case  where  a  seaman 
has  had  an  order  with  regard  to  his  duty  given  to 
him  on  board  the  ship.  Now,  here  the  evidence 
before  the  magistrate  was  that  the  man  was  told 
to  be  on  board  by  six  o'clock  on  the  following 
morning.  He  was  the  engineer,  and  it  was  not  to 
be  supposed  that  he  could  safely  go  away  and 
that  the  ship  could  sail  without  someone  else 
being  supplied  to  take  his  place,  and  they  have 
found  as  a  fact  that  he  wilfully  disobeyed  an 
order.  I  am  quite  clear  that  there  was  sufficient 
evidence  to  come  to  the  conclusion  that  the  offence 
of  wilful  disobedience  of  a  lawful  command  during 
the  engagement  had  been  committed,  and  there- 
fore we  ought  not  to  interfere.  I  think  the  words 
"  during  the  engagement "  would  seem  to  show 
that  you  must  look  at  what  the  contract  between 
the  employer  and  employed  is  for  this  purpose, 
and  if  there  is  a  wilful  disobedience  of  an  order 
given  to  him  during  the  engagement,  and  he 
was  bound  to  obey  it,  it  may  well  be  that  sub- 
sect,  (d)  deals  with  a  different  subject-matter 
than  that  which  was  contemplated  by  sub- 
sects,  (a),  (6),  and  (c). 

Darling  and  Ohannell,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors :  Protheroe  and  Price,  for  Reed  and 
Bloomer,  Grimsby ;  Williamson,  Hill,  and  Co., 
for  Bates  and  Mountain,  Grimsby. 


April  24  and  25, 1902. 

(Before  Lord  Alvbrstone,  O.J.,  Darling  and 
Ohannell,  JJ.) 

Mackenzie  (app.)  v.  Hawke  (resp.).  (a) 

Gaming — User  of  office  for  betting — Coupon  com- 
petition— Office  opened  abroad — Office  of  news- 
paper in  this  country — Advertisement  of  com- 
petition in  newspaper — Conviction  of  newspaper 
proprietor  for  permitting  user  of  office — Betting 
Act  1853  (16  &  17  Vict  c.  119),  s«,  1,  3. 

The  appellant  was  the  occupier  of  an  office  in 
London  at  which  he  'published  a  weekly  newspaper 
of  which  he  was  the  proprietor. 

A  person  who  had  an  office  in  Middelburg,  in 
Holland,  and  who  was  conducting  certain 
"  Sporting  Coupon  Competitions,"  advertised 
each  week  in  the  appellant's  newspaper  his 
competitions  as  " Football  Skill  Competitions" 
The  advertisements  were  headed  with  the  name 
of  the  person  in  Middelburg,  and  contained 
the  rules  under  which  the  competitions  were 
conducted  and  also  coupon-sheets  specifying 
several  comina  football  matches  with  spaces  in 
which  intending  competitors  could  fill  in  their 
selections.  These  coupons  were,  when  filled  in, 
cut  off  and  sent  with  the  money  for  the  same  in 
the  form  of  postal  orders  addressed  to  the  office 
in  Middelburg,  which  in  the  advertisement  was 
stated  to  be  the  sole  address.  The  postal  orders 
were  returned  to  this  country,  but  not  to  the 
appellant,  for  collection,  and  out  of  the  'proceeds 
the  appellant  was  paid  for  the  advertisements 
and  for  lists  of  the  winners  which  were  also  pub- 
lished in  the  newspaper,  and  he  received  for  the 
same    considerably    more    than  for    ordinary 

(a)  Reported  by  W.  W.  Oatt,  Esq.,  Barristar-*t-L»w. 
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advertisements,  but  he  did  not  share,  in  the 
profits  of  the  coupon  competitions. 

Upon  two  informations  against  the  appellant 
under  sects.  1  and  3  of  the  Betting  Act  1853  : 

Held,  that  there  was  sufficient  evidence  on  which 
it  could  be  found  that  the  person  who  had  the 
office  in  Holland  was  using  the  appellant's  office 
in  London,  within  the  meaning  of  sect.  1  of  the 
Betting  Act  1853,  for  the  purpose  of  money 
being  received  on  the  consideration  of  promises 
to  pay  money  on  the  result  of  football  matches ; 
and  that  the  appellant  knowingly  and  wilfully 
permitted  such  user  within  the  meaning  of 
sect.  3 ;  and  opened  and  kept  an  office  for  the 
purpose  of  such  user  by  the  person  xn  Holland 
within  the  meaning  of  sect.  1 ;  and  that  the 
appellant  was  therefore  properly  convicted  under 
both  sections. 

Cask  stated  by  a  metropolitan  police  magistrate. 
At  a  court  of  summary  jurisdiction  sitting  at 
Bow  Street  Police  Court  two  informations  were 
preferred  by  John  Hawke  (the  respondent) 
against  Donald  Mackenzie  (the  appellant)  under 
the  statute  16  &  17  Vict.  c.  119  (the  Betting  Act 
1853): 

(1)  For  that  he  the  respondent,  being  the  oocupier  of 
a  certain  office  or  place  situate  *  at  23,  Bedford-street, 
unlawfully  did  on  the  12th  Not.  1901,  at  23,  Bedford, 
street,  Strand,  aforesaid,  within  the  district  aforesaid, 
knowingly  and  wilfully  permit  the  said  office  to  be  used 
by  H.  T.  Terry,  a  person  using  the  same  for  the  purpose 
of  money  or  valuable  things  being  received  by  or  on 
behalf  of  the  said  H.  T.  Terry  as  and  for  the  considera- 
tion for  an  undertaking  or  promise  to  pay  or  give  there- 
after money  on  events  or  contingencies  of  or  relating  to 
the  game  of  football,  oontrary  to  the  form  of  the  statute 
in  such  oase  made  and  provided ;  and  (2)  for  that  he  the 
respondent  being  snob  occupier  as  aforesaid  unlawfully 
did  on  the  date  aforesaid  at  the  place  aforesaid  within 
the  district  aforesaid  open,  koep,  and  use  the  said  office 
or  plaoe  for  the  purpose  of  money  or  valuable  things 
being  received  by  or  on  behalf  of  a  person,  the  said 
H.  T.  Terry,  using  the  said  office  or  plaoe  for  the  like 
consideration. 

These  informations  were  heard  and  determined 
by  the  magistrate  in  Dec.  1901,  when  he  convicted 
the  appellant  on  both  informations. 

At  the  hearing  the  following  facts  were 
admitted  or  proved  before  the  magistrate : 

On  the  12th  Not.  1901  the  appellant  was  the 
occupier  of  an  office  situate  at  23,  Bedford-street, 
Strand.  He  was  also  the  registered  proprietor 
of  a  weekly  newspaper  called  Football  Ghat  and 
Athletic  World,  and  this  office  was  the  principal 
place  at  which  the  newspaper  was  published  and 
the  business  thereof  conducted. 

The  person  H.  T.  Terry  mentioned  in  the 
informations  was  a  person  having  an  office  at 
Middelburg,  Holland,  and  was,  at  the  period  men- 
tioned, to  the  knowledge  of  the  appellant,  con- 
ducting certain  competitions  known  as  "  Sporting 
Coupon  Competitions."  These  competitions  were 
by  agreement  between  Terry  and  the  appellant 
advertised  week  by  week  in  Football  Chat  and 
Athletic  World,  for  which  advertisements  the 
appellant  received  pecuniary  consideration 
amounting  to  about  27Z.  in  each  issue  of  the 
newspaper,  in  addition  to  which  the  names  of  the 
prize  winners  were  periodically  published  in  lists 
of  different  lengths  and  were  paid  for  at  the  same 
rate,  and  the  advertisements  which  were  headed 
*  Football  Chat  Competitions  "  contained  the  roles 


and  conditions  subject  to  which  the  competitions 
were  conducted. 

Part  of  such  advertisements  consisted  of 
coupon  sheets  on  which  intending  competitors 
could  fill  in  their  selections. 

Copies  of  Football  Chat  dated  the  12th  and  19th 
Not.  1901  were  put  in  evidence  and  were  annexed 
to  this  case. 

It  was  not  obligatory  on  competitors  to  fill 
in  their  selections  in  such  coupon  sheets ;  they 
were  at  liberty  to  use  plain  paper. 

All  the  moneys  remitted  by  competitors  in 
respect  of  the  competitions  were  in  the  form  of 
postal  orders,  and  they  with  their  senders'  selec- 
tions were,  in  accordance  with  the  advertised  con- 
ditions, addressed  by  post  to  Football  Chat  at 
Middelburg. 

The  postal  orders  were  returned  to  this  country 
for  collection  by  the  London  and  Westminster 
Bank,  and  the  proceeds  thereof  placed  to  the 
credit  of  one  B.  W.  Blydenstein  (agent  of  the 
said  H.  T.  Terry),  who  paid  the  appellant  by 
Terry's  instructions  for  the  advertisements. 

The  appellant  stated  in  his  evidence  that  he 
had  not  received  any  benefit  from  the  coupon 
competitions  other  than  that  accruing  to  him  as 
payment  for  the  insertion  of  the  advertisements 
in  his  newspaper.  H.  T.  Terry  had  no  interest  in 
the  newspaper  Football  Chat  other  than  that 
accruing  to  him  through  advertising  the  coupon 
competitions  therein,  and  it  appeared  that  he 
never  made  any  personal  use  of  the  above  office 
except  that  he  once  called  there. 

The  magistrate  held  that  H.  T.  Terry  was  a 
person  using  the  office  23,  Bedford-street,  and 
that  he  used  the  same  for  the  purpose  of  money 
being  received  by  himself  on  the  consideration  for 
his  promises  to  pay  money  on  the  result  of  loot- 
ball  matches.  He  also  found  that  the  appellant 
permitted  the  said  user  by  H.  T.  Terry,  and  that 
he  opened  and  kept  the  said  office  for  the  purpose 
of  such  user  by  H.  T.  Terry.  He  also  found  that 
the  appellant  derived  benefit  from  the  insertion  of 
the  coupon  advertisements  and  lists  of  winners,  for 
which  he  received  considerably  more  than  for 
ordinary  advertisements,  but  that  he  did  n<»t 
share  in  the  profits  of  the  coupon  competitions 
He  accordingly  convicted  the  appellant,  and  fined 
him  100Z.  on  the  first  information  and  Is.  on  the 
second  information,  and  ordered  him  to  pay 
twenty  guineas  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  law  in  so 
holding  and  finding,  and,  if  not,  what  should  be 
done  in  the  premises. 

The  advertisement  in  the  issue  of  the  12th  Nov. 
was  headed  : 

H.  T.  Terry's,  Middelburg,  Holland,  Advertisement— 
Football  Chat  Football  Skill  Competition.— 1501.  for  ten 
oorreot  results  or  next  best,  and  501.  in  fifty  oonsolation 
prises  of  11.  eaoh.  Ten  ooupons  for  sixpence.  Twenty- 
four  ooapons  for  one  shilling  postal  orders. 

Then  followed : 

Coupons  for  matches  played  Saturday,  Nov.  16. 

The  coupon  then  contained  a  list  of  the  football 
matches  to  be  played,  and  lines  indicating  where 
the  coupon  was  to  be  cut  out  for  the  purpose  of 
being  sent    Then  it  stated : 

Coupons  most  be  addressed  to  Football  Chat,  Middel- 
burg, Holland. 
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Then  followed   oertain  "Coupon  Rules"  for 
competitors,  and 
Sole  Address :  Football  Chat,  Middelburg,  Holland. 

Then  at  the  end  of  the  advertisement  was  a 
statement : 

Printed  and  published  by  the  Proprietors  of  the 
Bedford  Publishing  Press,  at  23,  Bedford-street,  Strand, 
London,  W.C.  (Tuesday,  12th  Nov.). 

The  Betting  Act  1853  (16  &  17  Vict.  o.  119) 
provides : 

Whereas  a  kind  of  gaming  has  of  late  sprung  up 
tending  to  the  injury  and  demoralisation  of  improvident 
persons  by  the  opening  of  places  called  betting-houses 
or  offices,  and  the  reoeiving  of  money  in  advanoe  by  the 
owners  or  occupiers  of  such  houses  or  offices,  or  by 
other  persons  acting  on  their  behalf,  on  their  promises 
to  pay  money  on  events  of  horse  races  and  the  like 
contingencies :  For  the  suppression  thereof,  be  it  enacted 
...    as  follows : — 

Sect.  1.  No  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or  acting 
for  or  on  behalf  of  suoh  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having  the  oare 
or  management  or  in  any  manner  conducting  the  busi- 
ness thereof,  betting  with  persons  resorting  thereto ;  or 
for  the  purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  suoh  owner,  occupier,  keeper, 
or  person  as  aforesaid  as  for  the  consideration  for  any 
assurance,  undertaking,  promise,  or  agreement,  express 
or  implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  event  or  contingency  of  or  relating 
to  any  horse  race,  or  other  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  scouring  the 
paying  or  giving  by  some  other  person  of  any  money  or 
valuable  thing  on  any  such  event  or  contingency  as 
aforesaid ;  and  every  house,  office,  room,  or  other  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be  a  common  nuisance 
and  contrary  to  law. 

Sect.  3.  Any  person  who  being  the  owner  or  occupier 
of  any  house,  office,  room,  or  other  place,  or  a  person 
using  the  same,  shall  open,  keep,  or  use  the  same  for 
the  purposes  hereinbefore  mentioned,  or  either  of  them  ; 
and  any  person  who  being  the  owner  or  occupier  of  any 
house,  room,  office,  or  other  place  shall  knowingly  and 
wilfully  permit  the  same  to  be  opened,  kept,  or  used 
by  any  other  person  for  the  purposes  aforesaid,  or  either  of 
them ;  and  any  person  having  the  oare  or  management 
of  or  in  any  manner  assisting  in  oonduotuig  the  business 
of  any  house,  office,  room,  or  place  opened,  kept,  or 
used  for  the  purposes  aforesaid,  or  either  of  them,  Bball, 
on  summary  conviction  thereof  before  any  two  justices 
of  the  peace,  be  liable  to  forfeit  and  pay  such  penalty, 
not  ezoee iing  one  hundred  pounds,  as  shall  be  adjudged 
by  suoh  justices,  and  may  be  further  adjudged  by  such 
justices  to  pay  suoh  costs  attending  suoh  conviction  as 
to  the  said  justices  shall  seem  reasonable ;  and  on  the 
nonpayment  of  suoh  penalty  and  costs,  or  in  the  first 
instance,  if  to  the  said  justices  it  shall  seem  fit,  may  be 
committed  to  the  common  gaol  or  house  of  oorreotion, 
with  or  without  hard  labour,  for  any  time  not  exoeeding 
six  calendar  months. 

C.  W.  Mathews  (G.  H  Stutfield  with  him)  for 
the  appellant — To  sustain  these  informations 
there  most  be  proved,  first,  a  user  by  Terry  for 
the  prohibited  purposes ;  and,  secondly,  that  the 
appellant  knowingly  permitted  this  unlawful  user 
by  Terry.  It  is  submitted  that  there  was  no  user 
of  the  office  by  Terry.  The  facts  found  by  the 
magistrate  show  no  other  relation  established 
between  Terry  of  Middelburg,  and  the  appellant 
of  London,  than  that  of  newspaper  proprietor  and 
Mao.  Cab.— Vol.  XX. 


advertiser.    All  that  was  done  here  was  that  for 
payment  as  an  advertisement  there  appears  in  the 
issue  of  the  paper  in  question  an  advertisement 
as  "  Terry's,  Middelburg,  Holland,  advertisement," 
and  in  the  body  of  that  advertisement  no  doubt 
there  appears  that  which  may  be  used  for  the 
purpose  of  being  returned  to  Middelburg.    It  is 
not  to  be  returned  to  any  place  in  this  country, 
and  the  only  address  to  be  seen  upon  the  adver- 
tisement from  beginning  to  end  is  the  address  of 
Middelburg,  in  Holland.     The  proprietor  of  a 
newspaper  who  advertises  any  business  does  not 
thereby  convert  the  public  office  of  his  newspaper 
to  a  place  where  he  permits  his  advertiser  to  carry 
on  his  business;   and  the  advertiser  does  not, 
merely  because  he  inserts  advertisements  in  a 
newspaper,  carry  on  his  business  or  any  part  of 
his  business  at  the  office  of  the  newspaper.    This 
was  merely  an  advertisement,  and  all  the  appel- 
lant got  was  the  payment  for  the  advertisement. 
According  to  the  decision  in  Powell  v.  Kemp  ton 
Park  Racecourse  Company  (80  L.  T.  Bep.  538; 
(1899)  A.  G.  143),  for  a  person  to  use  a  place 
within  the  meaning  of  these  sections  there  must 
be  a  localisation  of  his  business  of  betting  at  that 
place ;  and  not  only  must  there  be  a  permitting 
by  the  appellant  of  Terry  to  use  the  place,  but 
Terry  must  use  it,  in  the  sense  of  localising  his 
betting  business  at  this  office.    There  was  no  evi- 
dence, except  the  payment  for  the  advertisement, 
of  any  carrying  on  of  business  at  this  office.  [Lord 
Alvkr8TONE,    O.J.  —  How    do  you    distinguish 
Stoddart  v.  Hawke  (ante,  p.  354 ;  85  L.  T.  Rep.  687 ; 
(1902)  1  K.  B.  353)  from  this  case  P]  That  case  is 
distinguishable.    Stoddart  in  London  began  the 
thing;  he  owned  the  office  in  London,  and  he 
being  resident  in  London  did  from  his  office  in 
London  publish  a  newspaper  which  advocated  the 
filling  up  of  coupons  and  the  sending  of  the  money 
to  his  son  (his  agent)  in  Holland  and  his  son  send- 
ing back  the  postal  orders  to  this  country.    What 
was  held  there  was  that  a  person  may  not,  merely 
by  taking  an  office  abroad,  shield  himself  from 
responsibility  if,  in  taking  the  office  abroad,  all 
he  does  is  to  divert  the  channel  by  which  the 
money  comes  into  his  office.    The  present  case  is 
wholly  different ;  in  the  first  place,  the  appellant 
has  no  share  at  all  in  the  coupon  competitions ;  in 
the  second  place,  Terry  has  no  share  at  all  in  the 
newspaper ;  it  is  the  appellant's  paper ;  and  there 
is  an  absence  of  any  evidence  that  any  part  of  the 
betting  business  was  carried  on  at  this  office  in 
Bedford-street.    It  would  be  going  too  far  to 
make  the  proprietor  of  a  newspaper  criminally 
responsible  for  an  advertisement  in  nis  newspaper. 
To  be  a  user  of  the  place  the  person  must  be  in 
the  control  and  occupation  of  the  place  and  must 
conduct  the  business  there.    That  cannot  apply 
to  Terry.    He  was  never  at  the  office  at  all ;  he 
was  resident  abroad,  and  the  correspondence  was 
carried  on  from  abroad ;  it  was  expressly  stated 
in  the  advertisement  that  his  office  was  at  Middel- 
burg and  not  in  London,  and  no  part  of  his  busi- 
ness was  carried  on  at  this  office.  Terry  therefore 
was  not  a  person  using  the  office,  and  the  appellant 
cannot  be  convicted  of  permitting  him  to  use  it : 
(per  Lord  Halsbury  in  J?oioell  v.  Kemptcn  Park 
Kacecouree  Company,  80  L.  T.  Bep.,  at  p.  540 ; 
(1899)  A.  C,  at  p.  159). 

Horace  Avory,  K.O.  (/.  K.  Mackay  with  him) 
for  the  respondent. — I  accept  the  test  suggested 
in  this  case — namely,  whether  Terry  could  have 
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been  convicted  under  sect.  1  of  using  this  office 
for  the  prohibited  purpose.    It  is  submitted  that 
Terry,  if  he  had  been  charged,  could  not  have 
escaped  from  the  decision  in  Stoddart  v.  Rawke 
(ubi  sup.).    The  facts  show  that  Terry  used  this 
office  in  the  sense  that  he  paid  the  appellant  to 
issue  and  sell  his  coupons  at  that  office ;  he  paid, 
as  the  magistrate  has  found,  a  price  far  in  excess 
of  the  ordinary  price  of  advertisements,  and  that 
payment  was  made   to  the  appellant  in  order 
that  the  appellant  might  sell  at  this  office  Terry's 
coupons.     The  coupon  itself  on  the  face  of  it 
described  the  price  at  which  they  were  to  be  sold. 
The  real  object  of  the  paper  was  this  back  sheet — 
namely,  the  coupon— -and  the  rest  was  all  padding. 
Terry  paid  the  appellant  to  issue  these  coupons, 
and  the  moment  that  is  found  the  case  is  within 
the  decision   of   Stoddart  v.  Hawke  (ubi  sup.). 
Lord  Alverstone,  C.J.  in  that  case  says :  "  And 
from  that  office  are  issued  the  coupons,  with- 
out   which    he   would  not  receive  any   of   the 
money  which  he  does  receive";  and  Channell, 
J.  says:    "What  is  done  here  is  that  there  is 
an  office  in  this  country  from  which  are  issued 
newspapers  with   an   appendix  to    them  called 
coupons.    In  my  opinion  these  documents  are  an 
essential  part  of  the  system,  and  without  them 
the  money  cannot  be  received/'  &c.    Those  words 
precisely  apply  to  this  case.     [Lord  Alverstone, 
C.J. — Do  you  say  that  it   carries  you   to  this 
extent,  that  any  paper  putting  in  the  coupon  can 
be  convicted  ?]    Yes ;  if  the  evidence  raises  fairly 
the  inference  of   fact  that  the  paper  is  being 
bought  for  the  sake  of  the  coupon.    Even  if  it 
were  shown  that  some  persons  bought  the  news- 
paper for  the  joint  purpose  of  reading  the  news 
and  getting  the  coupon,  that  would  not  take  the 
case  out  of  the  operation  of  the  section,  as  it  has 
been  said  more  than  once  that  the  office  need  not 
be  exclusively  used  for  the  prohibited  purpose : 
(see  the  judgment  of  Mathew,  J.  in  Hornsby  v. 
Raggett,  66  L.  T.  Rep.  21 ;  (1892)  1  Q.  B.  20).    If 
ODe  of  the  purposes  is  the  carrying  on  of  this 
forbidden  business  it  is  enough.    It  is  suggested 
that  this  case  differs  from  Stoddart  v.  Hawke  [ubi 
sup.)  in  this,  that  there  is  here  no  suggestion  of 
agency ;  but  we  do  suggest  there  was  an  agency, 
and  that  Terry  employed  the  appellant  as  his 
agent  to  carry  on  this  system  in  his  office,  and 
the  appellant  does  everything  there  except  receive 
the  money.    The  phrase  "to  localise  his  busi- 
ness "  goes  beyond  the  judgments  in  the  House 
of  Lords  in  the  Kempton  Park  case  {ubi  sup.). 
Lord  Halsbury  there  says  (1899)  A.  C.  at  p.  161) 
that    there  must    be  a    person  who,    although 
neither  owner  nor  occupier,  is  analogous  to  the 
owner,   &c. ;    and   Smith,  L.J.,  whose  judgment 
was  expressly  approved  and  adopted  by  the  Lord 
Chancellor,  points  out  the  nature  of   the  user: 
(see  77  L.  T.  Rep.  at  p.  13 ;  (1897)  2  Q.  B.  at  p.  276). 
There  was  abundant  evidence  on  which  the  magis- 
trate could  find  that  Terry  was  a  person  using 
the  office,  and  that  the  appellant  permitted  such 
user. 

Stutfield  in  reply. — The  question  really  is 
whether  Terry  was  using  the  office  at  all,  not  for 
what  purpose  he  was  using  it,  because  if  he  was 
not  using  it  at  all  the  appellant  cannot  be  con- 
victed. Using  is  a  different  thing  from  resorting 
to  a  place,  and,  even  if  Terry  had  gone  to  the 
office  personally,  that  would  have  been  not  a  user 
of  the  place,  but  a  resorting  to  it.  There  must  be 


a  physical  user  either  by  the  person  himself  or  his 
agent,  and  a  user  by  a  person  who  is  in  control  of 
the  office;  just  as  resorting  means  a  physical 
resorting  : 

Reg.  v.  Brown,  72  L.  T.  Rep.  22  ;  (1895)  1Q.B.  119. 
Here  the  betting  business  was  not  the  appellant's ; 
he  took  no  part  of  the  profits,  and  the  very  utmost 
that  can  be  said  is  that  he  was  assisting  to  carry 
on  the  business,  and  the  business  was  the  business 
of  the  newspaper : 

Reg.  v.  Cooke,  51  L.  T.  Rep.  21 ;  13  Q.  B.  Div.  377. 
It  has  been  held  in  Stoddart  v.  Argus  Printing 
Company  (ante,  p.  277 ;  85  L.  T.  Rep.  110;  (1901) 
2  K.  B.  470)  that  these  advertisements  are  tot 
illegal.  Hornsby  v.  Baagett  (ubi  sup.),  it  is  sub- 
mitted,  has  been  overruled  by  the  Kempton  Park 
case  (ubi  sup.).  Beg.  v.  Stoddart  (ante,  p.  48; 
83  L.  T.  Rep.  538;  (1901)  1  K.  B.  177)  was  also 
referred  to. 

Lord  Alverstone,  C.J. — This  is  one  of  four 
cases  stated  by  a  metropolitan  police  magistrate 
under  the  Betting  Act  1853.  Three  of  them  to  a 
large  extent  involve  the  same  point.  I  will  deal 
with  them  in  their  order,  indicating  so  far  as  is 
necessary  what  are  the  distinctive  features  of  one 
from  the  other.  In  this  case  the  magistrate  con- 
victed the  appellant  Mackenzie  on  two  summonses 
which  are  set  out  in  the  case,  for  permitting  the 
office  at  Bedf ord-Btreet  to  be  used  by  Terry,  who 
was  a  person  using  the  same  for  the  prohibited 
purposes,  and  for  opening,  keeping,  and  using  the 
office  for  the  purpose  of  money  being  there 
received  by  or  on  behalf  of  Terry  for  the  like  con 
si  deration.  The  facts  may  be  shortly  summarised 
in  this  way.  At  that  office  there  was  published 
by  the  appellant  a  newspaper  which  was  called 
Football  Chat  and  Athletic  World,  and  which  con- 
tained on  the  last  page  that  which  is  called  an 
advertisement:  "  H.  T.  Terry's,  Middelburg, 
Holland,  Advertisement  Football  Chat  Football 
Skill  Competition."  It  is  not  necessary  to  say 
more  about  the  competition  than  that  it  clearly 
comes  within  the  class  of  cases  held  to  be  illegal 
in  many  decisions  in  which  these  questions  have 
arisen.  The  coupon  was,  when  out  out,  filled  up 
and  sent  with  money,  addressed  to  "  Football  Choi, 
Middelburg,  Holland."  There  were  certain 
coupon  rules  from  which  it  appeared  that  the 
names  of  the  winners,  as  the  result  of  the  com- 
petition, would  be  advertised  in  the  paper  and 
the  prizes  remitted  on  a  certain  day,  and  every- 
body claiming  to  be  a  prize  winner  whose  name 
did  not  appear  in  that  list  was  required  to  send 
in  a  remonstrance  or  claim  before  a  certain  day. 
The  sole  address  was  said  to  be  "  Football  Chat, 
Middelburg,  Holland,"  and  there  appears  below, 
"Printed  and  published  by  the  proprietors, 
Bedford  Publishing  Press,  at  23,  Bedford-street, 
Strand."  It  was  stated  before  the  magistrate 
— but  he  has  not  found  it  one  way  or  the  other 
as  a  matter  of  fact — that  the  appellant  had  no 
interest  in  the  competitions,  and  we  do  not 
proceed  upon  any  view  that  there  is  any  finding 
upon  which  we  could  act  that  the  competition 
itself  was  on  behalf  of  the  appellant  It  was 
stated  that  the  appellant  received  a  considerate 
amount  more  for  the  advertisements  than  the 
ordinary  rate,  and  that  the  moneys  were  remitted 
to  Holland  and  were  returned,  not,  of  course, 
passing  through  the  hands  of  the  appellant  again. 
>  Upon  that  state  of  facts  it  was  contended  for  the 
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appellant  that  there  was  no  user  by  Terry  of  the 
office  at  23,  Bedford- street  for  an  illegal  purpose, 
and  that,  if  there  were  no  user  by  Terry,  there 
oould  be  no  permission  by  the  appellant  that 
Terry  should  so  use  it.  I  think  it  is  extremely 
important  to  read  the  finding  of  the  magistrate, 
and  to  see  what  it  amounts  to.  [His  Lordship 
read  the  findings  of  the  magistrate  as  set  out  in 
the  case,  and  proceeded  :J  It  is  scarcely  neces- 
sary to  say  that  that  finding  of  the  office  being 
opened  and  kept  for  the  purpose  of  such  user 
by  Terry,  and  of  Terry  using  the  office  for  the 
purpose  of  these  competitions,  if  there  is 
evidence  to  support  it,  brings  the  case  within 
one  or  more  previous  decisions.  It  is  said 
by  counsel  on  behalf  of  the  appellant  that 
there  is  no  evidence  on  which  that  finding 
could  properly  be  supported,  because  all  that 
was  done  was  that  the  coupons  were  printed 
and  sent  out  from  that  office.  In  our  opinion 
there  was  evidence  upon  which  the  magistrate 
could  come  to  that  conclusion.  The  coupon,  and 
the  receipt  of  the  money  by  Terry  with  the 
coupon,  is  really  of  the  essence  of  the  scheme. 
The  coupon  goes  out  in  order  that  the  person  may 
fill  it  up  and  may  send  it  to  Terry.  It  seems  to 
us  that  that  operation  carried  out  at  Bedford- 
street,  where  the  paper  could  be  obtained,  was 
evidence  of  a  user  by  Terry  of  that  place  for  the 
carrying  out  of  an  essential  part  of  hi*  scheme, 
and  therefore  we  think  there  was  evidence  upon 
which  the  magistrate  could  rightly  find  that 
Terry  himself  used  this  office,  and  that  the  appel- 
lant permitted  Terry  so  to  use  it.  It  is  to  be 
noticed  that  there  is  no  finding  here  of  what  I 
may  call  any  independent  newspaper  under- 
taking; and,  if  it  were  an  independent  news- 
paper undertaking,  it  is  difficult  to  understand 
why  the  money  should  be  sent  to  Football 
Chat  at  Middelburg,  and  why  the  competition 
should  be  spoken  of  as  "  Football  Chat  Football 
Skill  Competition."  If  it  were  a  mere  case  of  an 
ordinary  innocent  advertisement,  a  very  different 
state  of  things  would  prevail.  I  have  only  to  add 
with  reference  to  this  case  that  in  the  previous 
case  of  Stoddart  v.  Hawke  (ubi  tup.)  we  decided 
that  the  money  need  not  be  received  at  the  place. 
The  substantial  finding  that  we  there  pointed 
out,  and  I  repeat  again,  to  be  material,  is  that  the 
place  is  used  as  a  part  of  the  essential  machinery 
for  the  receipt  of  the  money  for  the  illegal  pur- 
pose. Holding,  as  I  do,  that  the  findings  of  facts 
by  the  magistrate  in  this  case  could  be  justified 
by  the  evidence,  I  think  he  has  come  to  a  right 
conclusion,  and  that  this  appeal  must  be  dis- 
missed. 

Darling,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  to  be  found  by  the  magistrate,  and 
upon  evidence  which  cannot  be  disputed,  that  the 
appellant  permitted  Terry,  who  had  the  office  at 
Middelburg  in  Holland,  to  advertise  in  the  paper 
Football  Chat,  and  in  that  paper  to  issue  the  coupons 
which  were  procured  at  the  office  of  the  news- 
paper. Counsel  for  the  appellant  has  argued 
that  this  sheet  of  Football  Cnat  was  nothing  but 
an  advertisement.  He  spoke  of  it  as  an  adver- 
tisement, and  as  though  all  we  were  dealing  with 
was  an  advertisement  in  the  newspaper  as  to 
where  one  might  go  and  set  some  information  a* 
to  betting.  But  it  is  to  be  noticed  that  the  real 
thing  that  was  issued  was  much  more  than  an 
advertisement.    What  was  issued  there  was  the 


series  of  coupons.  They  were  issued  as  a  part  of 
the  paper,  but  none  the  less  they  were  coupons 
which  people  used  for  the  purpose  of  betting; 
and  the  coupons  that  were  issued  from  that  office 
of  Football  Chat  were  a  part  of  the  machinery  by 
which  Terry  carried  on  the  business  of  betting 
with  people  who  affected  to  choose,  according  to 
his  system,  what  football  clubs  would  wiu  certain 
matches.  When  we  have  to  consider  whether  he 
used  the  place  for  the  purpose  of  betting  with 
persons,  clearly  Terry  used  the  newspaper  for 
those  purposes,  and  the  newspaper  was  published 
at  the  office  of  Football  Chat,  and  issued  there- 
from with  the  coupons  attached.  That  possibly 
might  alone  be  enough  to  bring  this  office  within 
the  statute.  It  is  not  necessary  to  decide  that  in 
this  case,  and  I  will  not  say  whether  I  think  it 
would  be  enough  to  bnng  it  within  the  statute 
or  not.  I  do  not  affect  to  decide  that,  and  it  is 
not  necessary  to  do  so,  because  the  magistrate  has 
here  found  that  the  appellant  permitted  the  user 
of  the  office  by  Terry,  and  that  he  opened  and 
kept  the  office  for  the  purpose  of  such  user  by  • 
Terry,  and  that  he  derived  a  profit  from  it ;  that 
he  charged  considerably  more  than  he  charged 
for  ordinary  advertisements ;  he  charged  Terry 
for  the  privilege  of  putting  these  coupons  into 
his  paper  considerably  more  than  the  ordinary 
charge.  That  being  so,  it  seems  to  me  that 
Terry  did  use  this  office  for  an  illegal  pur- 
pose within  the  meaning  of  this  Betting  Act, 
and  that  he  used  it  by  the  permission  of  the 
appellant  in  the  way  which  has  been  pointed 
out,  and  that  therefore  the  appellant  was  also 
guilty  within  the  Act  for  permitting  the  illegal 
thing  to  be  done,  which  illegal  thing  Terry  did. 
Therefore  I  am  also  of  the  same  opinion  as  my 
Lord. 

Chan  nell,  J. — I  agree.  I  also  wish  to  say 
that  I  found  my  judgment  entirely  on  the  finding 
in  this  case,  which  I  think  is  a  finding  absolutely 
justified,  and  I  have  not  the  slightest  doubt  that 
it  is  absolutely  true,  that  this  office  was  opened  and 
kept  by  the  appellant  Mackenzie  for  the  express 
purpose  of  this  thing  being  done.  The  whole 
object  of  this  paper  called  Football  Chat  and 
Athletic  World  beyond  all  doubt  was  for  the  pur- 
pose of  working  this  coupon  competition  and 
scheme.  The  magistrate  has  found  that,  and,  as 
he  has  found  that,  it  seems  to  me  it  brings  the 
case  absolutely  and  entirely  within  our  previous 
decision  in  the  case  of  Stoddart  v.  Hawke  (ubi 
sup.).  If  it  had  not  been  for  that  finding  I  should 
have  had  some  difficulty,  because  I  think  the  argu- 
ment for  the  appellant  was  right  to  a  considerable 
extent — namely,  that  there  must  be  something 
like  a  physical  user  of  the  office.  The  whole 
object  of  this  Betting  Act  of  1853  is  to  prohibit 
betting  offices  within  the  meaning  which  the 
Legislature  put  on  that  word ;  and  it  is  necessary 
that  a  person  to  be  held  liable  for  using  the  place 
must  be  a  person  who  uses  it  either  in  the 
character  of  owner,  keeper,  or  manager,  or  con- 
ductor of  the  business.  If  he  is  a  person  who  has 
not  that  character,  then  he  must  be  some  other 
person  who  is  analogous  to  and  is  of  the  same 
genus  as  the  owner,  keeper,  and  occupier,  as  we 
see  by  one  portion  of  the  judgment  of  the  Lord 
Chaucellor  (Lord  Halsbury)  in  Powell  v.  Kempton 
Park  Racecourse  Company  {ubi  sup.).  It  must  be 
the  use  by  some  person  having  some  kind  of 
dominion  or  control  over  the  place,  or  conducting 
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his  business  there.  Consequently,  if  this  really 
were  the  ease  of  two  independent  persons,  one 
carrying  on  a  newspaper  and  the  other  haying 
a  scheme  for  receiving  money  by  himself  in 
Holland  which  he  desired  to  advertise,  and  if 
this  were  a  bond  fide  advertisement  in  a  band  fide 
newspaper,  I  should  think  that  the  mere  use  of 
the  newspaper  was  not  the  use  of  the  office  of  the 
newspaper  within  the  meaning  of  this  statute. 
But  on  the  findings,  which,  as  I  hare  said,  are 
perfectly  justified,  that  question  does  not  really 
arise,  and  I  therefore  agree  in  dismissing  this 
appeal.  Appeal  dismissed. 

Solicitor  for  the  appellant,  Edward  M.  Laearus. 
Solicitors  for  the  respondent,  Mcdkin  and  Co. 


Friday,  April  25, 1902. 

(Before  Lord  Alvekstonb,  O.J.,  Dajllino  and 

Channbll,  JJ.) 

Hawkb  v.  Mackenzie  (Nos.  1  and  2).  (a) 

Gaming — Office  used  for  betting — Pertone  not  re- 
sorting physically  for  thai  purpose — Coupon  com- 
petition—  Advertisement  —  Betting  Act  1853 
(16  &  17  Vict  c.  119),  ss.  1,  7— Betting  Act 
1874  (37  Vict.c.  15),  s.  3(1). 

If.  was  the  proprietor  of  a  sporting  newspaper 
published  at  an  office  in  B. -street,  London.  T.t 
who  resided  abroad,  published  in  M.'s  newspaper 
advertisements  of  certain  illegal  coupon  competi- 
tions carried  on  by  T.  The  only  personal  use  T. 
made  of  the  office  of  the  newspaper  was  by  occa- 
sionally calling  there ;  the  remittances  for  the 
competitions  were  sent  direct  to  him  at  his  resi- 
dence abroad ;  and  the  only  payment  M.  received 
was  payment  for  the  advertisements  and  for  the 
lUts  of  winners  in  the  competitions. 

Held,  that  the  office  in  B. -street  was  kept  by  M.  for 
the  purpose  of  "  making  bets  and  wager*  in 
manner  aforesaid  "  within  sect.  7  of  the  Betting 
Act  1853,  and  that  these  words  do  not  apply 
merely  to  the  making  of  bets  and  wagers  by 
persons  physically  resorting  to  the  office,  but  to 
all  the  modes  of  gambling  referred  to  %n  sect.  1  of 
that  Act. 

M.  also  published  in  his  paper  advertisements  in 
which  J.  <?  B.  and  others  offered  to  send  advice 
as  to  the  coupon  competitions  on  application  to 
them  at  their  respective  addresses. 

Held,  that  M.  was  guilty  of  a  breach  of  sect.  3  (1) 
of  the  Betting  Act  1874  which  forbids  under  a 
penalty  the  publication  of  an  advertisement 
whereby  it  is  made  to  appear  that  any  person 
will  on  application  give  information  or  advice 
with  respect  to  any  bet  or  wager  or  any  event  or 
contingency  mentioned  in  the  Betting  Act  1853. 

Beg.  v.  Stoddart  (ante,  p.  48;  83  L.  T.  Bep.  538 ; 
(1901)  1  K.  B.  177)  approved. 

Stoddart  v.  Argus  Printing  Company  (ante, 
p.  277 ;  85  L.  T.  Bep.  110;  (1901)  2  K.B.  470) 
dissented  from. 

Hawks  v.  Mackenzie  (No.  1). 
Appeal  by  case  stated  from   the  decision   of 
Marsham,  Esq.,  a  metropolitan  magistrate. 

An  information  was  preferred  by  John  Hawke, 
the  appellant,  under  sect.  7  of  the  Betting  Act 
1853  (16  &  17  Tick  c.  119)  against  Donald 
Mackenzie,  the  respondent,  for  that  he  being  the 

Beportsd  by  J.  Axpiiw  Straham,  Esq.,  Barrister  at  Law. 
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occupier  of  a  certain  office  or  place — to  wit,  an 
office  or  place  situate  at  23,  Bedford-street, 
Strand,  in  the  county  of  London— did  on  the 
12th  Nov.  1901  unlawfully  cause  certain  adver- 
tisement to  be  published  whereby  it  appeared  that 
the  said  office  or  place  was  opened,  kept,  or  used 
for  the  purpose  of  making  bets  or  wagers. 

The  Betting  Act  1853  (16  &  17  Vict.  c.  119) : 

Beet  7.  Any  person  exhibiting  or  publishing  or 
oaoaing  to  be  exhibited  or  published  any  placard, 
handbill,  card,  writing,  sign,  or  advertisement  whereby 
it  shall  be  made  to  appear  that  any  house,  offioe,  room, 
or  place  is  opened,  kept,  or  used  for  the  purpose  of 
making  bets  or  wagers  in  manner  aforesaid  or  for  the 
purpose  of  exhibiting  lists  for  betting  or  with  intent  to 
indnoe  any  person  to  resort  to  snoh  honse,  offioe,  room, 
or  place  for  the  purpose  of  making  bets  or  wagers  in 
manner  aforesaid,  or  any  person  who  on  behalf  of  the 
owner  or  oooupier  of  any  snoh  honse,  offioe,  room,  or 
place  or  person  using  the  same  shall  invite  other 
persons  to  resort  thereto  for  the  purpose  of  making 
bets  or  wagers  in  the  manner  aforesaid,  shall  upon 
summary  conviction  thereof  before  two  justices  of  the 
peace  forfeit  and  pay  a  sum  not  exceeding  301.,  and  may 
be  further  adjudged  by  suoh  justices  to  pay  snoh  costs 
attending  snoh  oonviotion  as  to  the  said  justioes  shall 
seem  reasonable,  and  on  the  nonpayment  of  suoh  penalty 
and  coats  or  in  the  first  instance  if  to  suoh  justioes  it 
shall  seem  fit  may  be  committed  to  the  common  gaol  or 
house  of  correction  with  or  without  hard  labour  for  any 
term  not  exceeding  two  calendar  months. 

At  the  respective  hearings  on  the  5th  and 
7th  Dec.  1901  the  summons  on  the  above  informa- 
tion was  heard,  and  the  following  facts  were 
proved  or  admitted  : — 

On  the  date  specified  the  respondent  was 
occupier  of  the  offioe  in  Bedford-street  and  also 
the  registered  proprietor  of  a  newspaper  called 
Football  Chat  and  Athletic  World.  The  offioe 
was  the  principal  one  at  which  Football  Chat  was 
published  and  the  business  of  that  newspaper 
conducted. 

A  copy  of  Football  Chat  dated  the  12th  Nov. 
1901  was  put  in  evidence  at  the  hearing,  as  was 
also  one  of  its  posters  for  the  12th  Nov.  1901. 
The  copy  contained  an  advertisement  of  a  foot- 
ball coupon  competition,  and  was  procurable  at 
the  office  by  intending  competitors.  A  copy  of 
Football  Chat  for  the  12th  Nov.  1901  was  annexed 
to  this  case,  as  was  also  the  poster  given  in 
evidence. 

All  the  coupons  filled  up  and  dispatched  by  the 
competitors,  together  with  the  remittances  accom- 
panying, were,  in  accordance  with  the  instructions 
in  the  advertisements,  addressed  to  "Football 
Chat,  Middelburg,  Holland,7'  and  remittances 
were  to  be  made  payable  to  H.  T.  Terry. 

The  respondent  stated  in  evidence  that  H.  T. 
Terry  was  the  sole  promoter  of  the  competitions, 
and  that  H.  T.  Terry  received  all  the  money  sent 
by  competitors  in  respect  thereof,  and  all  the 

Profits  derived   from    them  belonged   to  H.  T. 
'erry. 

The  respondent  swore  he  had  no  interest  in  the 
competitions  or  the  profits  thereof  except  moneys 
received  from  advertising  them  in  the  newspaper, 
which  moneys  amounted  to  about  271.  in  each 
issue  of  Football  Chat,  and  also  the  moneys 
arising  from  the  periodical  publication  in  Football 
Chat  of  the  list  of  prize  winners,  the  number  of 
which  varied  from  time  to  time,  the  insertion  of 
such  lists   being  paid  for  at  the  same  rate  as 
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the  advertisements.  H.  T.  Terry  made  personal 
use  of  the  office  by  occasionally  calling  there. 

It  was  proved  that  the  competitions  for  which 
the  money  was  received  were  in  respect  of  football 
matches,  and  that  they  were  described  in  Foot- 
ball Chat  as  FootbaU  Chat  Football  Skill 
Competitions/'  and  that  the  address  in  Holland 
was  given  as  "  Football  Chat,  Middelburg,  Hol- 
land." 

Upon  the  above  facts,  counsel  for  the  appellant 
contended  that  the  decision  of  the  Divisional 
Court  in  the  case  of  Stoddart  v.  Argus  Printing 
Company  (ante,  p.  277 ;  85  L.  T.  Rep.  110;  (1901) 
2  K.  B.  470)  was  not  fully  argued  as  both  parties 
had  the  same  interest,  and  that  it  was  incon- 
sistent with  the  opinions  expressed  by  several  of 
the  judges  in  the  case  of  Beg.  v.  Stoddart  (ante, 
p.  48;  83  L.  T.  Rep.  538;  (1901)  1  K.  B.  177)  in 
the  Court  for  Crown  Cases  Reserved,  and  that, 
as  this '  latter  court  was  the  superior  one,  the 
magistrate  would  be  bound  by  its  decision  rather 
than  that  of  the  Divisional  Court. 

Counsel  for  the  respondent  contended  that  the 
office  was  not  opened,  Kept,  or  used  for  the  purpose 
of  H.  T.  Terry  making  bets  or  wagers  in  manner 
prohibited  by  the  Act ;  that  the  respondent  did 
not  advertise  the  office  as  being  so  opened,  kept, 
or  used;  and  that  the  decision  in  Stoddart  v. 
Argus  Printing  Company  (sup.)  would  be  binding 
on  the  magistrate  as  it  was  later  in  time  than 
that  in  Beg.  v.  Stoddart  \sup.). 

The  following  cases  were  also  referred  to  before 
the  learned  magistrate :  Cox  v.  Andrews  (12  Q.  B. 
Div.  126),  Beg.  v.  Brown  (72  L.  T.  Rep.  22 ;  (1895) 
1  Q.  B.  119),  and  Stoddart  v.  Hawke  (18  Times 
L.  Rep.  23). 

H.  Avory,  K.C.  (Mackay  with  him)  for  the 
appellant. — The  point  in  this  case  is  as  to  the 
extent  of  sect  7  of  the  Betting  Act  1853.  The 
learned  magistrate,  following  the  decision  of  Philli- 
more,  J.  in  Stoddart  v.  Argus  Printing  Company 
(sup.),  has  held  that  that  section  applies  to  adver- 
tisements of  places  kept  for  the  purpose  of 
betting  with  persons  physically  resorting  thereto. 
We  contend  that  this  decision  is  wrong,  and 
that  sect.  7  applies  to  advertisements  of  houses 
kept  for  any  of  the  purposes  mentioned  in 
sects.  1  and  3  of  the  Act.  There  is  no  reason  for 
the  restriction  placed  upon  sect.  7  by  Phillimore,  J. 
as  far  as  the  mischief  against  which  the  Betting 
Acts  are  directed  is  concerned.  The  only  ground 
given  is  that  sect  7  refers  only  to  houses  "  kept 
for  the  purpose  of  making  bets  or  wagers,"  but 
in  Beg.  v.  Stoddart  (sup.)  several  of  the  learned 
judges  held  that  the  receiving  of  money  "  as  or 
for  the  consideration  for  an  assurance,  under- 
taking, promise,  or  agreement "  to  pay  money  "  on 
the  event  or  contingency  of  or  relating  to"  a 
game  comes  within  the  meaning  of  betting  as 
used  in  sect  2,  and,  if  so,  then  the  advertisement 
here  must  be  an  advertisement  of  betting  within 
the  Act.  Moreover,  the  case  of  Stoddart  v.  Argus 
Printing  Company  (sup.)  was  a  friendly  if  not 
collusive  action.  Both  parties  wished  to  get  the 
judgment  they  did  in  fact  get. 

Btutfield  (C.  W.  Mathews  with  him)  for  the 
respondent. — The  words  of  sect.  7  are  "  for  the 
purpose  of  making  bets  or  wagers."  Now,  these 
words  are  used  only  in  the  first  part  of 
sect  1,  which  deals  with  betting  by  persons  re- 
sorting to  the  place  in  question.    It  is  a  natural 


construction  to  read  these  words  in  sect.  7  in 
the  sense  and  only  in  the  sense  in  which  they 
are  used  in  sect.  1.  As  to  Beg.  v.  Stoddart 
(sup.),  the  observations  made  by  two  of  the 
learned  judges  in  that  case  were  merely  obiter 
dicta,  and,  since  Stoddart  v.  Argus  Printing 
Company  (sup.)  is  a  specific  decision  on  this 
point  given  since  those  observations  were  made, 
it  must,  I  submit;  be  taken  as  overruling  them, 
No  doubt  Stoddart  v.  Argus  Printing  Company 
(sup.)  was  a  friendly  action,  but  it  was  not 
collusive  in  the  sense  that  the  arguments  of 
both  sides  were  directed  to  securing  the  decision 
desired.  The  point  was  fully  argued,  and,  as 
the  report  shows,  the  attention  of  the  judge  was 
drawn  to  Beg.  v.  Stoddart  (sup.).  Further, 
this  office  was  not  in  fact  used  for  purposes  of 
betting  of  any  kind.  The  coupons  and  the 
money  were  all  sent,  not  to  it,  but  to  Holland. 

Avory,  K.C.  in  reply. — The  coupons  were 
obtained  at  the  respondent's  office.  Practically 
the  whole  paper  is  an  advertisement  of  betting, 
and  published  for  the  purpose  of  betting.  The 
court  will  note  that  in  sect.  11  of  the  Act  the  only 
words  used  are  "  betting  house,"  so  that,  if  the 
respondent  is  right,  it,  too,  is  limited  to  houses 
kept  for  the  purpose  of  betting  with  persons 
physically  resorting  to  them. 

[As  the  facts  and  points  of  law  in  the  following 
case  were  in  many  respects  identical  with  those  in 
the  above,  the  court  directed  that  it  should  be 
argued  before  they  delivered  judgment.] 

Hawks  v.  Mackenzie  (No.  2). 

Appeal  by  case  stated  from  the  decision  of 
Marsham,  Esq.,  a  metropolitan  magistrate. 

Two  informations  were  preferred  by  John 
Hawke,  the  appellant,  under  sect.  3  (1)  of  the 
Betting  Act  1874  (37  &  38  Vict.  c.  15)  for  that 
he  did  on  the  12th  Nov.  1901  unlawfully  cause 
two  certain  advertisements  to  be  published 
whereby  it  appeared  that  J.  O'Reilly,  of  55, 
Chatham-road,  Rock  Ferry,  Cheshire,  and  J. 
Taylor,  of  46a,  Market- street,  Manchester,  re- 
spectively would  on  application  give  informa- 
tion for  the  purpose  of  or  with  respect  to  certain 
bets,  wagers,  events,  or  contingencies  mentioned 
in  the  Betting  Act  1874. 

At  the  respective  hearings  on  the  5th  and  7th 
Dec.  1901  the  summonses  on  the  above  informa- 
tions were  heard,  and  the  following  facts  were 
proved  or  admitted  : — 

On  the  date  specified,  the  respondent  was  the 
occupier  of  an  office,  23,  Bedford-street,  and  also 
registered  proprietor  of  a  newspaper  called  Foot- 
ball Chat  and  Athletic  World.  The  office  was  the 
Erincipal  one  at  which  the  newspaper  was  pub- 
shed  and  the  business  thereof  conducted. 

A  copy  of  the  newspaper,  dated  the  12th  Nov. 
1901,  was  put  in  evidence  at  the  hearing.  The 
copy  contained  advertisements  whereby  it  appeared 
that  J.  O'Reilly  and  J.  Taylor  respectively  would 
on  application  give  information  with  respect  to 
certain  bets,  wagers,  events,  or  contingencies  with 
respect  to  the  game  of  football.  A  copy  of  the 
newspaper  for  the  12th  Nov.  1901  was  annexed  to 
this  case. 

Upon  the  above  facts,  counsel  for  the  appellant 
contended  that  the  decision  of  the  Divisional 
Court  in  the  case  of  Stoddart  v.  Argus  Printina 
Company  (sup.)  was  not  fully  argued  as    both 
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thereon,  at  any  time  between  the  honrs  of  nine  in 
the  forenoon  and  six  in  the  afternoon,  or,  in  a  case 
of  a  nuisance  arising  in  respect  of  any  business, 
then  at  any  hour  when  such  business  is  in  progress 
or  is  usually  carried  on. 

By  the  same  section  it  is  further  enacted  that 
If  admission  to  premises  for  any  of  the  purposes  of 
tbis  section  is  refused  any  justice  on  complaint  thereof 
on  oath  by  any  officer  of  the  local  authority  (made  after 
reasonable  notice  in  writing  of  the  intention  to  make 
the  Bame  has  been  given  to  the  person  haying  custody 
(if  the  premises)  may  by  order  under  his  hand  require 
the  person  having  oustody  of  the  premises  to  admit  the 
local  authority  or  their  offioer  into  the  premises  during 
the  hours  aforesaid,  and  if  no  person  having  oustody  of  the 
premises  can  be  found,  the  justice  shall,  on  oath  made 
before  him  of  that  fact,  by  order  under  his  hand  authorise 
the  local  authority  or  any  of  their  officers  to  enter  such 
premises  during  the  hours  aforesaid. 

The  medioal  officer  of  health  for  the  district 
received  the  following  complaint  in  writing  dated 
the  10th  Nov.  1901  and  signed — namely : 

I  do  not  know  if  I  am  right  in  asking  you  the  question 
or  should  have  applied  to  the  sanitary  inspeotor.  It  is 
of  the  overcrowding  of  the  junior  class  rooms  of  the 
girls'  high  school.  I  am  not  alone  of  that  opinion. 
The  sohool  is  deservedly  popular,  but  we  who  send  our 
girls  there  expect  them  to  have  the  legal  amount  of 
spaoe.  There  are  now  400  pupils  besides  the  teaohers. 
There  were  thirty-two  and  mistress  in  the  room  my 
niece  was  in  last  term.  There  are  thirty-two  pupils  also 
in  the  present  one,  and  it  is  smaller. 

This  letter  was  given  to  the  inspector  of 
nuisances  for  the  district  for  inquiry  into  the 
complaint.  The  inspector  accordingly  on  the 
18th  Nov.  1901  visited  the  school  and  saw  the 
respondent.  He  explained  to  her  the  nature  of 
the  complaint  received,  and  applied  for  admission 
to  examine  the  school  for  the  purpose  of  seeing 
whether  the  alleged  nuisance  existed. 

The  respondent  refused  to  grant  the  inspector 
admission  to  make  the  desired  examination. 

The  inspector  on  the  evening  of  the  same  day 
reported  the  matter  to  the  sanitary  committee  of 
the  appellant  council,  and  they  instructed  the 
clerk  of  the  council  to  forthwith  take  such  pro- 
ceedings as  might  be  necessary  to  enforce  com- 
pliance with  the  provisions  of  the  Public  Health 
Act  1875. 

Accordingly  the  clerk  on  the  day  following  (the 
19th  Nov.  1901)  wrote  the  following  letter  to  the 
respondent : 

Complaint  was  made  last  evening  to  the  sanitary  oom- 
mittee  of  this  council  that  you  had  refused  to  permit  the 
sanitary  inspeotor  of  the  council  to  examine  the  premises 
occupied  by  you. '  I  would  point  out  to  you  that  this  is  a 
direct  violation  of  the  provisions  of  the  Public  Health  Act 
1875,  but  I  oan  hardly  believe  that  you  have  wittingly 
offended  against  that  Act.  The  sanitary  inspeotor  will 
attend  at  your  premises  at  two  o'olock  this  Tuesday  after- 
noon for  the  purposes  of  making  an  examination  required 
by  him,  and  I  am  instructed  to  inform  you  that  in  the 
event  of  your  again  refusing  him  admission  or  obstruct- 
ing him  in  the  execution  of  his  duties  an  application 
will  be  made  to  the  magistrates  to  deal  with  the  matter 
without  delay—a  oourse  which  I  trust  will  be  unneces- 
sary. 

The  inspector,  in  accordance  with  the  terms 
of  such  letter,  attended  at  the  school  at  the 
hour  named  and  applied  to  be  admitted  for  the 
purpose  above  mentioned,  but  was  again  refused 
admission,  and  on  the  same  day  the  respondent 


forwarded  the  following  letter  to  the  clerk  of  the 
council : 

I  must  again  decline  to  allow  any  inspeotor  to  examine 
the  sohool  without  the  authority  of  my  council  or  their 
secretary. 

An  application  was  made  to  justices  of  the 
peace  for  an  order  under  sect.  102  of  the  Public 
Health  Act  1875  requiring  the  respondent  to 
admit  the  inspector  to  the  school  for  the  purpose 
aforesaid,  and  in  support  of  such  application  a 
complaint  was  made  on  oath  by  the  inspector,  and 
an  order  was  made  requiring  the  respondent  to 
admit  the  offioer  of  the  Wimbledon  District 
Council  to  the  premises  for  the  purposes  afore- 
said. 

The  respondent  being  dissatisfied  with  the 
decision  appealed  against  the  same  to  the  Court 
of  Quarter  Sessions. 

It  was  contended  on  behalf  of  the  respondent : 
(1)  That  the  alleged  nuisance  was  not  within 
sect.  91  (5)  at  all  (a)  because  that  clause  referred 
only  to  houses  in  the  ordinary  sense  of  the 
term,  or  at  any  rate  only  houses  used  as  dwel- 
lings, and  (6)  because  the  scholars  were  not 
inmates,  and  accordingly  that  the  justices  had 
no  jurisdiction  to  make,  or  at  any  rate  had  no 
sufficient  materials  before  them  on  which  to  make, 
their  order;  (2)  that  under  sect.  102  of  the 
Public  Health  Act  1875  the  justice  before  making 
such  an  order  as  aforesaid  must  be  satisfied 
that  there  are  reasonable  grounds  for  such  entry, 
and  that  in  this  preeent  case  there  were  no 
such  reasonable  grounds,  and  they  referred  to 
Duncan  v.  Dowding  (1897)  1  Q.  B.  575)  and  to 
Vines  v.  Governors  of  the  North  London  Collegiate 
School  for  •  GirU  (63  J.  P.  244) ;  (3)  that  the 
entry  was  not  sought  to  be  made  during  the  hours 
at  which  the  business  of  the  school  was  being 
carried  on ;  and  (4)  that  the  order  was  wrong  in 
substance  and  form  because  it  did  not  specify 
any  particular  nuisance,  and  therefore  did  not 
properly  specify  the  purpose  for  which  the  entry 
was  to  be  made  and  did  not  specify  the  hours 
during  which  the  entry  was  to  be  allowed. 

The  respondent  tendered  evidence  for  the  pur- 
pose of  proving  that  the  number  of  pupils  at  the 
school  was  270,  and  not  400  as  stated  in  the  letter, 
and  that  the  class  rooms  therein  referred  to  were 
not  used  for  thirty -two  pupils  and  a  mistress,  and 
that  the  alleged  nuisance  did  not  at  any  time  in 
fact  exist,  but  the  quarter  sessions  were  of  opinion 
that  the  question  as  to  the  existence  of  over- 
crowding in  fact  was  not  before  them,  and  they 
decided  no.t  to  hear  any  such  evidence. 

On  behalf  of  the  appellants  it  was  contended : 
(1)  That  by  sect.  4  of  the  Public  Health  Act  1875 
the  word  "  house  "  includes  schools,  and  therefore 
sect.  91  of  the  same  Act,  which  for  the  purpose 
of  the  Act  states  what  are  to  be  deemed  nuisances 
inoluding  {inter  alia)  "  any  house  or  part  of  a 
house  so  overcrowded  as  to  be  dangerous  or 
injurious  to  the  health  of  the  inmates,  whether  or 
not  members  of  the  same  family,"  applies  to  the 
school,  and  that  therefore  the  justices  were  right 
and  acting  within  their  jurisdiction  in  making 
such  order  as  aforesaid;  (2)  that  sect  92  of 
the  Public  Health  Act  1875  imposes  upon  the 
local  authority  an  imperative  duty  of  causing  to 
be  made  from  time  to  time  inspection  of  their 
district  with  a  view  to  ascertaining  what  nuisances 
exist  calling  for  abatement  under  the  powers  of 
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the  Act,  and  that  sect  102  of  the  Act  givee  to  the 
local  authority  and  to  their  officers  an  absolute 
right  to  enter  the  premises  for  the  purpose  of 
examining  as  to  the  existence  thereon  of  any 
nuisance,  and  the  section,  in  the  event  of  admis- 
sion being  refused,  empowers  any  justice,  upon 
complaint  thereof  on  oath  by  any  officer  of  the 
local  authority  (made  after  reasonable  notice  in 
writing  of  the  intention  to  make  the  same  has 
been  given  to  the  person  having  custody  of  the 
premises),  by  order  under  his  hand  to  require  the 
person  having  custody  of  the  premises  to  admit  the 
local  authority  or  their  officer  into  the  premises 
during  the  hours  mentioned  in  the  section  ;  that 
therefore  there  is  no  obligation  on  the  part  of  the 
local  authority  to  show  tnat  they  or  tneir  officer 
have  reasonable  grounds  for  believing  that  a 
nuisance  exists  upon  the  premises,  but  tnat,  even 
if  it  should  be  necessary  to  show  that  there  were 
such  reasonable  grounds,  then  in  the  present  case  it 
was  shown  that  the  inspector  had  such  reasonable 
grounds  for  believing  that  the  alleged  nuisance 
did  exist  upon  the  premises  of  the  school ;  and 
(3)  that  the  order  was  not  wrong  in  form,  but 
that,  even  if  it  were  wrong,  the  appellants  are  not 
and  have  never  been  averse  to  the  same  being 
amended  so  as  to  refer  to  the  specific  nuisance 
complained  of  only. 

The  quarter  sessions  were  of  opinion  that  the 
scholars  attending  at  the  school  were  not  inmates 
within  the  meaning  of  sect  91  (5)  of  the  Public 
Health  Act  1875,  and  accordingly  that  the  appel- 
lants had  not  alleged  the  existence  of  any 
nuisance  within  the  meaning  of  that  Act  or 
shown  any  reasonable  grounds  for  suspecting 
the  existence  of  such  a  nuisance,  and  they 
accordingly  made  an  order  allowing  the  appeal 
and  quashing  the  order  of  the  justices.  They 
did  not  decide  any  of  the  other  points  raised  by 
the  respondent. 

C.  A.  Russell,  K.C.  and  Geo.  Humphreys  for  the 
appellants. 

Macmorran,  K.C.  and  Daldy  for  the  respon- 
dent. 

Lord  Alvbrstone,  O.J.— Under  sect.  102  of 
the  Public  Health  Act  1875,  if  a  local  authority 
desire  to  obtain  admission  to  a  house  for  the 
purpose  of  seeing  as  to  whether  or  not  there  is  a 
nuisance  there,  they  may  apply  to  a  magistrate 
or  justices  on  complaint  on  oath  by  an  officer  of  the 
local  authority,  after  reasonable  notice  in  writing 
of  intention  to  make  the  same  to  the  person 
having  custody  of  the  premises,  who  may  by  order 
require  the  person  having  the  custody  to  admit  the 
local  authority  by  their  officer  into  the  premises. 
It  is  quite  plain  that  it  is  a  very  salutary  provi- 
sion to  enable  inspection  of  premises  to  be  made 
in  order  to  see  if  there  is  a  nuisance  or  not. 
Now,  in  this  case  some  representations  had  been 
made,  we  do  not  exactly  Know  what,  about  the 
school  and  an  order  was  made  by  the  justices 
to  allow  the  school  to  be  inspected.  The  quarter 
sessions  have  decided  that  that  was  not  a  proper 
order,  because  it  related  to  a  school,  and  tnat 
school  was  not  in  their  opinion  a  house  or  part 
of  a  house  so  overcrowded  as  to  be  dangerous  or 
injurious  to  the  health  of  the  inmates.  Now, 
the  interpretation  clause  of  the  Act,  sect.  4,  says 
that "  house  "  is  to  include  school,  and  primd  facie, 
when  you  are  dealing  with  the  matter  of 
nuisances,  there  would  not  seem  to  be  any  reason 


why  there  should   not  be  the  same  power   of 
inspection  with  regard  to  a  school  kept  for  the 
purpose   of   girls  or  boys  being  received    and 
passing  several  hours  of  the  day  there  for  the 
purpose  of  their  education,  just  in  the  same  way 
as  power  is  given  to  go  into  a  private  house 
under  certain  circumstances  in  a    proper  case 
where  the  magistrate  might  make  the  order  for 
inspection  in  the  private  house.    Mr.  Macmorran 
contends  that  must  mean  dwelling-house  in  the 
ordinary  sense  of  the  word,  where  people  sleep, 
and  he  fortifies  his  argument  by  referring  to 
sect.  91  (6),  dealing  with  factories  and  the  over- 
crowding  of  a  factory  which    would  otherwise 
come  within  sect  91  (5),  and  he  says  that  that 
shows  that,  as  overcrowding  of  a  factory  is  men- 
tioned in  sect.  91  (6),  "  house "  is  limited  to  a 
dwelling-house  in  this  sub-section  (5).    I  think 
the  answer  to  that    is  the  one  I  ventured   to 
indicate  in  the  course  of  the  argument.    With 
regard  to  factories,  they  were  desirous  to  bring 
in  other  things  to  give  a  wider  scope  of  the  power 
and  authority,  and  they  used  the  words  "  keep  in 
a  clean  state  "  and  "  not  ventilated  "in  a  certain 
way  so  as  to  take  off  gas,  vapour,  dust,  and  then, 
to  avoid  it  being  said  that  being  overcrowded  was 
not  a  ground,  they  have  to  add  those  words  again. 
Therefore,  to  my  mind,  that  is  not  sufficient. 
Then  I  think  we  ought  to  look  at  sect.  5  and 
see  the  object  with  which  it  was  passed.    I  must 
say,  speaking  for  myself.  I  think  it  would  be 
impossible  in  the  face  of  Beg.  v.  Mead ;  Ex  parte 
Gates  (59  J.  P.  150)  to  say  that  "  house  "  must  be 
limited  to  an  ordinary  dwelling.    Lord  Russell 
there  decided  that  a  shelter  was  within  the  pur- 
view of  the  section,  and  though  the  appeal  there 
was  as  to  the  form  of  the  order,  still  the  substance 
of  the  matter  was  the  same  as  in  the  previous 
case  of  Beg.  v.  Mead.    Certainly  there  was  no 
more  ground  for  applying  the  Act  to  such  a  case 
than  there  is  to  a  school.     We  think  the  particular 
point  upon  which  the  quarter  sessions  held  the 
order  was  bad  was  wrong,  and  the  case  must  be 
further  dealt  with.    Then  there  are  two  subordi- 
nate points  which  we  have  to  deal  with.    The  first 
point  is  that  the  quarter  sessions  would  not  hear 
evidence  to  show  that  the  fact  alleged  in  the 
statement  on  oath  before  the    justices  or  the 
facts  upon  which    the   order  purported  to  be 
invited  were  not  true.    We  are  all  of  opinion  that 
neither  the  magistrates  nor  quarter  sessions  have 
to  decide  whether  there   is  a   nuisance  or  not, 
but  they  may  have  to  consider  whether  there  is 
reasonable    ground    for   suspecting    there    is  a 
nuisance,  and    there   is    an   obvious   difference 
between  oases  of  complaint  of  sanitary  appliances 
or  sufficiency  of  drains,  as  to  which  inspection 
may  in  many  cases  be  the  only  way  to  decide  if 
they  are  fit  or  not;   but  when  allegations  are 
based  on  questions  of  fact  we  think  it  would  be 
going  too  far  and  Mr.  Russell  did  not  ask  us 
to  go  so  far  as  to  say  that  the  justices  ought 
not  to  be  allowed  to  receive  evidence  as  to  what 
was  the  true  state  of  facts  before  them  on  which 
they  purport  to  act.    This  provision,  though  very 
salutary,  is    a    provision    whereby  persons  are 
allowed  to  inspect  other  men's  property.    There- 
fore it  must  be  in  a  proper  case,  where  there  is 
liberal  ground  for  thinking  there  is  necessity  for 
inspection.    In  this  case  it  was  suggested  that 
the  allegations  of  fact  were  wholly  inaccurate, 
and  it  being  a  quasi-  judicial  proceeding,  an  order 
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made  under  notice  with  the  right  of  appeal,  it 
eeemB  impossible  to  say  that  the  justices  in  the 
first  instance  or  quarter  sessions  in  the  second 
instance  were  not  entitled  to  receive  evidence  to 
show  that  the  only  allegation  of  fact  on  which  a 
ground  for  inspection  was  based  was  without 
foundation.  As  to  the  other  point,  Mr.  Russell 
has  indicated  he  did  not  mean  that  a  roving 
commission  should  be  given  to  an  inspector, 
and  we  think  the  order  ought  to  be  made  in 
reference  to  the  particular  subject-matter,  not  to 
give  an  officer  the  right  to  inspect  everything. 

Dabling,  J. — I  have  nothing  to  add. 

Channkll  J. — I  should  like  to  say,  in  reference 
to  the  main  point,  "  house  "  includes  school  and 
"inmates"  scholars,  and  I  only  want  to  add  a 
word  or  two  about  the  other  question  about  the 
construction  of  sect.  102.    That  appears  to  give  in 
the  first  part  of  it,  as  I  read  it,  to  the  local  authori- 
ties and  proper  officers  power  to  enter  premises  for 
the  purpose  of  examining  as  to  the  existence  of 
any  nuisance  thereon.    Obviously  it  refers,  mainly 
at  any  rate  to  nuisances  the  existence  of  which 
can  be  determined  one  way  or  another  by  an 
examination  of  the  premises.    When  you  have  got 
such  as  here,  an  allegation  that  certain  persons 
are  there  at  times  and  not  there  at  other  times,  it 
is  obvious  there  is  a  considerable  difficulty  about 
ascertaining  if  the  nuisance  exists  or  not  by  mere 
examination  of  the  premises.    That  is  a  circum- 
stance which  has  to  be  considered,  and  neces- 
sarily considered,  when  you  come  to  the  second 
part  about  the  order  of  the  justice.    It  is  mainly 
wanted  after  the  right  has  been  given  by  the 
former  part  of  the  section  in  order  to  prevent 
any  breach  of  the  peace  by  the  officer  entering  of 
his  own  accord  and  without  the  authority  of  the 
justice.    There  certainly  were  acts  on  a  some- 
what similar  subject  in  which  the  person  was 
given  the  right  of  entering  by  his  own  authority  as 
it  were,  and,  of  course,  that  led  to  difficulties,  and 
in  this  act  there  is  introduced  the  order  of  the 
justice  which  is  to  sanction  the  entry,  and  mainly 
for  the  purpose  of  preventing  any  breach  of  the 
peace  or  anything  of  that  sort.    But  it  is  to  be 
made  on  notice  to  the  party,  and  therefore  it 
is  obvious  that  the  justice  must  have  something 
else  to  consider  than  the  mere  fact  that   the 
officer   desires   to    go.    I    think   the    justice    is 
entitled  and  bound  to  see  the  object  for  which 
the  officer  wants  to  go,  and  see  if  it  is  a  matter 
that  can  come  within  the  first  part  of  the  section. 
Suppose,  for  instance,  that  Miss  Hastings  had 
said,  "  It  is  an  entire  mistake ;  I  do  not  keep  any 
school  at  all.    I  have  no  scholars  coming  to  me, 
and  no  one  in  the  house  at  all."    It  is  perfectly 
clear  she  would  be  entitled  to  give  that  evidence, 
and  to  say:  "This  is  not  a  school.    There  are 
not    400    or    200  or    thirty-two,   or    any   other 
number.    There  are  only  two  or  three  children  of 
my  own  or  inmates  of  the  house."    The  object 
for  which  the  person  wants  to  go  is  certainly  a 
matter  to  be  inquired  into  by  the  justice,  and 
it  seems  to  me  that  the  other  party  is  entitled 
to  offer  evidence  not  for  the  purpose  of  showing 
that  there  is  no  nuisance  in  fact,  but  for  the  pur- 
pose of  showing  there  is  no  object  in  examining 
the  premises  Cue  remitted. 

Solicitors :  Sharpe,  Parker,  and  Co.,  for  B.  H.  S. 
Butterworth,  Wimbledon ;  L.  J.  Morrison. 


Tuesday,  June  24, 1902. 

(Before  Lobd  Alvebstonb,  C.J.,  Dabling  and 
Channell,  JJ.) 

Edoill  (app.)  v.  J.  and  G.  Alwabd  Limited 

(resps.).  (a) 

Seaman — Disobeying  lawful  command — Order  to 
join  boat — Desertion — Merchant  Shipping  Act 
1894  (57  &  58  Vict.  c.  60),  s.  376. 
A  seaman  can  be  convicted  under  sect.  376  (1)  (d) 
of  the  Merchant  Shipping  Act  1894  for  dis- 
obeying a  lawful  command,  even  although  such 
disobedience  amounts   to  desertion  or  absence 
without  leave  within  sect.  376  (1)  (a)  or  (6). 
Case  stated  on  an  information  preferred  by  the 
respondents  against  the  appellant,  under  sect  376 
(1)  (d)  of  the  Merchant  Shipping  Act  1894,  charg- 
ing him   that  he,  being   a  seaman  and  having 
been    lawfully  engaged    to    serve  on  a  British 
fishing  boat,  unlawfully  and  wilfully  disobeyed 
on  the  25th  Jan.  1902  a  lawful  command  of  the 
master  thereof. 

The  appellant  was  engaged  by  the  respondents 
to  serve  them  as  second  engineer  of  the  Andes 
under  an  agreement  for  the  half  year  beginning 
on  the  1st  Jan.  1902. 

On  the  22nd  Jan.  the  Andes  arrived  at  Grimsby 
fish  dock  from  a  fishing  voyage.  The  appellant 
had  acted  as  second  engineer  during  that  voyage. 
On  the  24th  Jan.  the  appellant,  being  at  his 
work  on  the  Andes,  was  ordered  by  the  foreman 
manager  of  the  respondents,  acting  for  them  and 
the  master  of  the  Andes,  to  be  on  board  at  6  a.m. 
on  the  25th  Jan.,  when  the  Andes  was  to  start 
to  the  knowledge  of  the  appellant  on  another 
voyage.  The  appellant  assented  to  such  orders, 
and  asked  and  was  informed  where  the  boat 
would  be  lying  at  the  time  when  he  was  to  join. 

The  appellant  did  not  go  aboard  the  Andes  at 
all  on  the  25th  Jan.  Search  was  made  for  him, 
and  the  vessel  was  detained  until  another  second 
engineer  could  be  engaged. 

The  justices  found  that  the  appellant  wilfully 
disobeyed  the  command,  without  any  excuse  or 
reason  for  so  doing. 

It  was  contended  on  behalf  of  the  appellant 
that  he  was  wrongly  charged,  as  it  was  not 
proved  that  any  order  had  been  given  him  by  the 
master  on  board  the  vessel ;  that  he  could  not  be 
convicted  of  wilfully  disobeying  a  lawful  command 
as  the  facts  showed  that  if  he  had  committed 
any  offence  it  was  that  of  desertion,  or  of  absence 
without  leave,  under  sect.  376  (1)  (a)  and  (o),  and 
that  in  such  a  case  sect.  376  (1)  (d)  was  not  applic- 
able. For  the  respondent  it  was  contended  that 
the  appellant  had  committed  the  offence  under 
sect  (1)  (d),  and  that  a  seaman  was  not  relieved 
for  wilful  disobedience  under  sect.  (1)  (d)  because 
that  act  of  disobedience  was  desertion  under  (a) 
or  absence  without  leave  under  (6). 

The  justices  were  of  opinion  that  the  appellant 
had  disobeyed  a  lawful  order,  and  had  committed 
an  offence  under  sect.  376  (1)  (d),  and  that  it  was 
immaterial  whether  he  had  or  had  not  committed 
either  the  offence  of  desertion  or  absence  without 
leave,  and  they  convicted  the  appellant. 

By  the  Merchant  Shipping  Act  1894  (57  &  58 
Vict  a  60),  s.  376: 

(1)  If  a  seaman  lawfully  engaged  to  serve  in  any  fish- 
ing boat   or   an  apprentioe  in  any  sea  netting  serfios 

(a)  Reported  by  W.  di  B.  HiaanT,  Esq.,  Barrister-*!**. 
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commits  any  of  the  following  offenoes,  that  seaman  or 
apprentice  snail  be  punished  summarily  as  follows : 
(a)  For  the  offenoe  of  desertion  he  shall  be  liable  to 
forfeit  all  or  any  part  of  the  effects  he  leaves  on  board 
and  all  or  any  part  of  the  wages  whioh  he  has  earned,  and 
to  satisfy  any  ezoess  of  wages  paid  by  the  skipper  or 
owner  of  the  fishing  boats  from  whioh  he  deserts  to 
any  substitute  engaged  in  his  place  at  a  higher  rate  of 
wages  than  the  rate  stipulated  to  be  paid  to  him. 
(6)  For  the  offenoe  of  absence  without  leave — that  is 
to  say,  for  neglecting  or  refusing  without  reasonable 
oause  to  join  or  to  proceed  to  sea  in  his  fishing  boat,  or 
for  being  absent  without  leave  at  any  time  within  twenty- 
four  hours  of  his  boat's  sailing  from  any  port,  either  at 
the  commencement  or  during  the  progress  of  the  engage- 
ment,  or  for  being  absent  at  any  time  without  leave  and 
without  sufficient  reason  from  his  boat — if  the  offenoe 
does  not  amount  to  desertion,  or  is  not  treated  as  such 
by  the  skipper,  he  shall  be  liable  to  forfeit  a  sum  not 
exceeding  two  days'  wages,  and  in  addition  for  every 
twenty-four  hours  of  absenoe  either  a  sum  not  exceeding 
four  days'  wages  or  any  expenses  properly  inourred  in 
respect  of  a  substitute.  ...(d)  For  the  offenoe  of 
wilful  disobedienoe — that  is  to  say,  for  disobeying  any 
lawful  command  during  the  engagement — he  shall  be 
liable  to  imprisonment  for  any  period  not  exceeding  four 
weeks,  and  also  to  forfeit  a  sum  not  exceeding  two  days' 
wages.     .     .     . 

(5)  A  seaman  or  apprentice  shall  not  be  relieved  by 
his  refusal  or  neglect  to  go  to  sea  or  by  his  desertion 
from  being  liable  to  punishment  under  this  section  for 
an  offenoe  of  wilful  disobedienoe,  continued  breach  of 
duty,  or  unlawful  combination,  and,  in  addition  to  any 
such  punishment,  shall  also  be  liable  to  be  punished  for 
the  offenoe  of  desertion  or  absenoe  without  leave. 

Hugo  Young,  K.C.  and  BaUoch  for  the  appel- 
lant 

Avory,  K.C.,  Bodkin,  and  Bruce  Williamson  for 
the  respondents. 

Lord  Alverstone,  O.J. — We  have  to  construe 
sect.  376  of  the  Merchant  Shipping  Act  1894.  It 
is  perfectly  true  that  that  was  a  consolidation 
Act;  but  it  was  more,  and,  although  at  times  I 
agree  some  light  can  be  gained  by  seeing  the 
course  of  legislation,  I  doubt  very  much  whether 
that  applies  to  this  class  of  legislation,  which  is 
obviously  part  of  a  code.  I  think  there  were  two 
classes  of  offences  contemplated  by  sub-sects,  (a), 
(b),  and  (c),  as  contrasted  with  subsequent  sub- 
sections. There  may  be  many  absences  without 
leave  or  acts  of  neglect  to  join  without  reason- 
able cause  whioh  would  not  be  wilful  disobedience. 
One  would  be  that  a  man  was  not  there  because 
he  had  a  reasonable  excuse,  or  that  he  was  not 
there  for  some  cause  which  would  not  be  wilful  on 
his  part,  and  he  would  be  liable  then  to  the  lesser 
penalty.  But  wilful  disobedience  is  made  the 
subject  of  express  enactment,  and  by  that  I  under- 
stand it  is  meant  that  the  man  meant  intentionally 
to  disobey  something  that  he  was  told  to  do. 
Speaking  for  myself,  I  think  it  is  clear  that  that 
construction  is  very  much  assisted  by  sub- sect.  5, 
which  shows  that  the  Legislature  was  dealing  with 
the  same  subject-matter  in  one  sense,  because  they 
have  spoken  of  punishment  for  the  offence  of  wilful 
disobedience,  and  the  punishment  for  the  offence 
of  disobedience  or  absence  without  leave  is  not  to 
relieve  him  from  being  liable  to  punishment  for 
the  offenoe  of  wilful  disobedience.  Then,  with 
regard  to  sub-sect.  4, 1  think  that  in  all  proba- 
bility it  was  inserted  in  order  to  deal  with  the 
cases  of  apprentices,  who  are  under  stricter  dis- 
cipline all  the  time.    Certainly  I  do  not  think  it 


was  intended  to  apply  to  the  case  where  a  seaman 
has  had  an  order  with  regard  to  his  duty  given  to 
bim  on  board  the  ship.  Now,  here  the  evidence 
before  the  magistrate  was  that  the  man  was  told 
to  be  on  board  by  six  o'clock  on  the  following 
morning.  He  was  the  engineer,  and  it  was  not  to 
be  supposed  that  he  could  safely  go  away  and 
that  the  ship  could  sail  without  someone  else 
being  supplied  to  take  his  place,  and  they  have 
found  as  a  fact  that  he  wilfully  disobeyed  an 
order.  I  am  quite  clear  that  there  was  sufficient 
evidence  to  come  to  the  conclusion  that  the  offence 
of  wilful  disobedience  of  a  lawful  command  during 
the  engagement  had  been  committed,  and  there- 
fore we  ought  not  to  interfere.  I  chink  the  words 
"  during  the  engagement "  would  seem  to  show 
that  you  must  look  at  what  the  contract  between 
the  employer  and  employed  is  for  this  purpose, 
and  if  there  is  a  wilful  disobedience  of  an  order 
given  to  him  during  the  engagement,  and  he 
was  bound  to  obey  it,  it  may  well  be  that  sub- 
sect,  (d)  deals  with  a  different  subject-matter 
than  that  which  was  contemplated  by  sub- 
sects,  (a),  (o),  and  (c). 

Darling  and  Channell,  JJ.  concurred. 

Appeal  dismissed. 

Solicitors :  Protheroe  and  Price,  for  Reed  and 
Bloomer,  Grimsby ;  Williamson,  Hill,  and  Co., 
for  Bates  and  Mountain,  Grimsby. 


April  24  and  25,  1902. 

(Before  Lord  Alverstone,  O.J.,  Darling  and 
Channell,  JJ.) 

Mackenzie  (app.)  v.  Hawke  (resp.).  (a) 

Gaming — User  of  office  for  betting — Coupon  com- 
petition— Office  opened  abroad-— Office  of  news- 
paper in  this  country — Advertisement  of  com- 
petition in  newspaper — Conviction  of  newspaper 
proprietor  for  permitting  user  of  office — Betting 
Act  1853  (16  &  17  Vict.  c.  119),  ««,  1,  3. 

The  appellant  was  the  occupier  of  an  office  in 
London  at  which  he  published  a  weekly  newspaper 
of  which  he  was  the  proprietor. 

A  person  who  had  an  office  in  Middelburg,  in 
Holland,  and  who  was  conducting  certain 
"Sporting  Coupon  Competitions"  advertised 
each  week  in  the  appellant's  newspaper  his 
competitions  as  "  Football  SkiU  Competitions." 
The  advertisements  were  headed  with  the  name 
of  the  person  in  Middelburg,  and  contained 
the  rules  under  which  the  competitions  were 
conducted  and  also  coupon-sheets  specifying 
several  cominq  football  matches  with  spaces  in 
which  intending  competitors  could  fill  in  their 
selections.  These  coupons  were,  when  filled  in, 
cut  off  and  sent  with  the  money  for  the  same  in 
the  form  of  postal  orders  addressed  to  the  office 
in  middelburg,  which  in  the  advertisement  was 
stated  to  be  the  sole  address.  The  postal  orders 
were  returned  to  this  country,  but  not  to  the 
appellant,  for  collection,  and  out  of  the  'proceeds 
trie  appellant  was  paid  for  the  advertisements 
and  for  lists  of  the  winners  which  were  also  pub- 
lished in  the  newspaper,  and  he  received  for  the 
same    considerably    more    than  for    ordinary 

(a)  Reported  by  W.  W.  Oejl,  Esq.,  S*rristar-ftt-L*w. 


592 


MAGISTRATES'   CASES. 


■  m*1  ■  ■      itm 


K.B.  Div.] 


Mackenzie  (app.)  v.  Hawke  (reap.). 


[KJB.  Dit. 


advertisements,  but  he  did  not  share  in  the 
profits  of  the  coupon  competitions. 

Upon  two  informations  against  the  appellant 
under  sects.  1  and  3  of  the  Betting  Act  1853  ; 

Held,  that  there  was  sufficient  evidence  on  which 
it  could  be  found  that  the  person  who  had  the 
office  in  Holland  was  using  the  appellant's  office 
in  London,  within  the  meaning  of  sect.  1  of  the 
Betting  Act  1863,  for  the  purpose  of  money 
being  received  on  the  consideration  of  promises 
to  pay  money  on  the  result  offootbaU  matches ; 
and  that  the  appellant  knowingly  and  wilfully 
permitted  such  user  within  the  meaning  of 
sect.  3 ;  and  opened  and  kept  an  office  for  the 
purpose  of  such  user  by  the  person  %n  Holland 
within  the  meaning  of  sect.  1 ;  and  that  the 
appellant  was  therefore  properly  convicted  under 
both  sections. 

Case  stated  by  a  metropolitan  police  magistrate. 
At  a  court  of  summary  jurisdiction  sitting  at 
Bow  Street  Police  Court  two  informations  were 
preferred  by  John  Hawke  (the  respondent) 
against  Donald  Mackenzie  (the  appellant)  under 
the  statute  16  &  17  Vict.  c.  119  (the  Betting  Act 
1853) : 

(1)  For  that  he  the  respondent,  being  the  oooupier  of 
a  certain  offioe  or  plaoe  situate* at  23,  Bedford-street, 
unlawfully  did  on  the  12th  Not.  1901,  at  23,  Bedford- 
street,  Strand,  aforesaid,  within  the  district  aforesaid, 
knowingly  and  wilfully  permit  the  said  office  to  be  used 
by  H.  T.  Terry,  a  person  using  the  same  for  the  purpose 
of  money  or  valuable  things  being  received  by  or  on 
behalf  of  the  said  H.  T.  Terry  as  and  for  the  considera- 
tion for  an  undertaking  or  promise  to  pay  or  give  there- 
after money  on  events  or  contingencies  of  or  relating  to 
the  game  of  football,  oontrary  to  the  form  of  the  statute 
in  suoh  oase  made  and  provided ;  and  (2)  for  that  he  the 
respondent  being  suoh  oooupier  as  aforesaid  unlawfully 
did  on  the  date  aforesaid  at  the  plaoe  aforesaid  within 
the  district  aforesaid  open,  keep,  and  use  the  said  offioe 
or  plaoe  for  the  purpose  of  money  or  raluable  things 
being  received  by  or  on  behalf  of  a  person,  the  said 
H.  T.  Terry,  using  the  said  offioe  or  plaoe  for  the  like 
consideration. 

These  informations  were  heard  and  determined 
by  the  magistrate  in  Bee.  1901,  when  he  convicted 
the  appellant  on  both  informations. 

At  the  hearing  the  following  facte  were 
admitted  or  proved  before  the  magistrate : 

On  the  12th  Nov.  1901  the  appellant  was  the 
occupier  of  an  office  situate  at  23,  Bedford-street, 
Strand.  He  was  also  the  registered  proprietor 
of  a  weekly  newspaper  called  Football  Chat  and 
Athletic  World,  and  this  office  was  the  principal 
place  at  which  the  newspaper  was  published  and 
the  business  thereof  con  ducted. 

The  person  H.  T.  Terry  mentioned  in  the 
informations  was  a  person  having  an  offioe  at 
Middelburg,  Holland,  and  was,  at  the  period  men- 
tioned, to  the  knowledge  of  the  appellant,  con- 
ducting certain  competitions  known  as  "  Sporting 
Coupon  Competitions."  These  competitions  were 
by  agreement  between  Terry  and  the  appellant 
advertised  week  by  week  in  Football  Chat  and 
Athletic  World,  for  which  advertisements  the 
appellant  received  pecuniary  consideration 
amounting  to  about  271.  in  each  issue  of  the 
newspaper,  in  addition  to  which  the  names  of  the 
prize  winners  were  periodically  published  in  lists 
of  different  lengths  and  were  paid  for  at  the  same 
rate,  and  the  advertisements  which  were  headed 
"  FoetbaU  Chat  Competitions  "  contained  the  rules 


and  conditions  subject  to  which  the  competitions 
were  conducted. 

Part  of  such  advertisements  consisted  of 
coupon  sheets  on  which  intending  competitors 
could  fill  in  their  selections. 

Copies  of  Football  Chat  dated  the  12th  and  19th 
Nov.  1901  were  put  in  evidence  and  were  annexed 
to  this  case. 

It  was  not  obligatory  on  competitors  to  fill 
in  their  selections  in  such  coupon  sheets ;  they 
were  at  liberty  to  use  plain  paper. 

All  the  moneys  remitted  by  competitors  in 
respect  of  the  competitions  were  in  the  form  of 
postal  orders,  and  they  with  their  senders'  selec- 
tions were,  in  accordance  with  the  advertised  con- 
ditions, addressed  by  post  to  Football  Chat  at 
Middelburg. 

The  postal  orders  were  returned  to  this  country 
for  collection  by  the  London  and  Westminster 
Bank,  and  the  proceeds  thereof  placed  to  the 
credit  of  one  B.  W.  Blydenstein  (agent  of  the 
said  H.  T.  Terry),  who  paid  the  appellant  by 
Terry's  instructions  for  the  advertisements. 

The  appellant  stated  in  his  evidence  that  he 
bad  not  received  any  benefit  from  the  coupon 
competitions  other  than  that  accruing  to  him  as 
payment  for  the  insertion  of  the  advertisements 
in  his  newspaper.  H.  T.  Terry  had  no  interest  in 
the  newspaper  Football  Chat  other  than  that 
accruing  to  him  through  advertising  the  coupon 
competitions  therein,  and  it  appeared  that  he 
never  made  any  personal  use  of  the  above  office 
except  that  he  once  called  there. 

The  magistrate  held  that  H.  T.  Terry  was  a 
person  using  the  office  23,  Bedford-street,  and 
that  he  used  the  same  for  the  purpose  of  money 
being  received  by  himself  on  the  consideration  for 
his  promises  to  pay  money  on  the  result  of  foot- 
ball matches.  He  also  found  that  the  appellant 
Permitted  the  said  user  by  H.  T.  Terry,  and  that 
e  opened  and  kept  the  said  offioe  for  the  purpose 
of  suoh  user  by  H.  T.  Terry.  He  also  found  that 
the  appellant  derived  benefit  from  the  insertion  of 
the  coupon  advertisements  and  lists  of  winners,  for 
which  be  received  considerably  more  than  for 
ordinary  advertisements,  but  that  he  did  not 
share  in  the  profits  of  the  coupon  competitions 
He  accordingly  convicted  the  appellant,  and  fined 
him  100Z.  on  the  first  information  and  It.  on  the 
second  information,  and  ordered  him  to  pay 
twenty  guineas  costs. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  law  in  so 
holding  and  finding,  and,  if  not,  what  should  be 
done  in  the  premises. 

The  advertisement  in  the  issue  of  the  12th  Nor. 
was  headed : 

H.  T.  Terry's,  Middelburg,  Holland,  Advertisement— 
Football  Chat  Football  Skill  Competition.— 1501.  for  ten 
correct  remits  or  next  best,  and  501.  in  fifty  consolation 
prises  of  11.  each.  Ten  coupons  for  sixpence.  Twenty- 
four  ooapons  for  one  shilling  postal  orders. 

Then  followed : 

Coupons  for  matches  played  Saturday,  Nov.  16. 

The  coupon  then  contained  a  list  of  the  football 
matches  to  be  played,  and  lines  indicating  where 
the  coupon  was  to  be  out  out  for  the  purpose  of 
being  sent    Then  it  stated : 

Coupons  most  be  addressed  to  Football  Chat,  Middel- 
burg, Holland. 
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Then  followed   certain  "Coupon  Boles"  for 
competitors,  and 
Sole  Address:  FootbaU  Chat,  Middelburg,  Holland. 

Then  at  the  end  of  the  advertisement  was  a 
statement : 

Printed  and  published  by  the  Proprietors  of  the 
Bedford  Publishing  Press,  at  23,  Bedford-street,  Strand, 
London,  W.C.  (Tuesday,  12th  Not.). 

The  Betting  Act  1863  (16  &  17  Viot.  c.  119) 
provides : 

Whereas  a  kind  of  gamin?  has  of  late  sprung  up 
tending  to  the  injury  and  demoralisation  of  improvident 
persons  by  the  opening  of  places  called  betting-houses 
or  offices,  and  the  receiving  of  money  in  advance  by  the 
owners  or  occupiers  of  such  houses  or  offices,  or  by 
other  persons  acting  on  their  behalf,  on  their  promises 
to  pay  money  on  events  of  horse  races  and  the  like 
contingencies  :  For  the  suppression  thereof,  be  it  enacted 
...    as  follows : — 

Sect.  1.  No  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
same,  or  any  person  procured  or  employed  by  or  acting 
for  or  on  behalf  of  suoh  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  having  the  care 
or  management  or  in  any  manner  conducting  the  busi- 
ness thereof,  betting  with  persons  resorting  thereto ;  or 
for  the  purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  suoh  owner,  occupier,  keeper, 
or  person  as  aforesaid  as  for  the  consideration  for  any 
assurance,  undertaking,  promise,  or  agreement,  express 
or  implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  event  or  contingency  of  or  relating 
to  any  horse  race,  or  other  race,  fight,  game,  sport,  or 
exercise,  or  as  or  for  the  consideration  for  securing  the 
paying  or  giving  by  some  other  person  of  any  money  or 
valuable  thing  on  any  suoh  event  or  contingency  as 
aforesaid  ;  and  every  house,  offioe,  room,  or  other  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be  a  common  nuisance 
and  contrary  to  law. 

Sect.  3.  Any  person  who  being  the  owner  or  occupier 
of  any  house,  offioe,  room,  or  other  place,  or  a  person 
using  the  same,  shall  open,  keep,  or  use  the  same  for 
the  purposes  hereinbefore  mentioned,  or  either  of  them ; 
and  any  person  who  being  the  owner  or  occupier  of  any 
house,  room,  offioe,  or  other  place  shall  knowingly  and 
wilfully  permit  the  same  to  be  opened,  kept,  or  used 
by  any  other  person  for  the  purposes  aforesaid,  or  either  of 
them ;  and  any  person  having  the  care  or  management 
of  or  in  any  manner  assisting  in  conducting  the  business 
of  any  house,  offioe,  room,  or  place  opened,  kept,  or 
used  for  the  purposes  aforesaid,  or  either  of  them,  shall, 
on  summary  conviction  thereof  before  any  two  justices 
of  the  peace,  be  liable  to  forfeit  and  pay  such  penalty, 
not  exceeding  one  hundred  pounds,  as  shall  be  adjudged 
by  suoh  justices,  and  may  be  further  adjudged  by  suoh 
justices  to  pay  suoh  costs  attending  suoh  conviction  as 
to  the  said  justices  shall  seem  reasonable ;  and  on  the 
nonpayment  of  sueh  penalty  and  costs,  or  in  the  first 
instance,  if  to  the  said  justices  it  shall  seem  fit,  may  be 
committed  to  the  oommon  gaol  or  house  of  correction, 
with  or  without  hard  labour,  for  any  time  not  exceeding 
six  calendar  months. 

C.  W.  Mathews  (G.  H  Stutfield  with  him)  for 
the  appellant. — To  sustain  these  informations 
there  must  be  proved,  first,  a  user  by  Terry  for 
the  prohibited  purposes ;  and,  secondly,  that  the 
appellant  knowingly  permitted  this  unlawful  user 
by  Terry.  It  is  submitted  that  there  was  no  user 
of  the  offioe  by  Terry.  The  facts  found  by  the 
magistrate  show  no  other  relation  established 
between  Terry  of  Middelburg,  and  the  appellant 
of  London,  than  that  of  newspaper  proprietor  and 
Mao.  Oas.— Vol.  XX. 


advertiser.    All  that  was  done  here  was  that  for 
payment  as  an  advertisement  there  appears  in  the 
issue  of  the  paper  in  question  an  advertisement 
as  "  Terry's,  Middelburg,  Holland,  advertisement," 
and  in  the  body  of  that  advertisement  no  doubt 
there  appears  that  which  may  be  used  for  the 
purpose  of  being  returned  to  Middelburg.    It  is 
not  to  be  returned  to  any  place  in  this  country, 
and  the  only  address  to  be  seen  upon  the  adver- 
tisement from  beginning  to  end  is  the  address  of 
Middelburg,  in  Holland.     The  proprietor  of  a 
newspaper  who  advertises  any  business  does  not 
thereby  convert  the  public  office  of  his  newspaper 
to  a  place  where  he  permits  his  advertiser  to  carry 
on  his  business;   and  the  advertiser  does  not, 
merely  because  he  inserts  advertisements  in  a 
newspaper,  carry  on  his  business  or  any  part  of 
his  business  at  the  office  of  the  newspaper.    This 
was  merely  an  advertisement,  and  all  the  appel- 
lant got  was  the  payment  for  the  advertisement. 
According  to  the  decision  in  Powell  v.  Kempton 
Park  Racecourse  Company  (80  L.  T.  Rep.  538; 
(1899)  A.  0.  143),  for  a  person  to  use  a  place 
within  the  meaning  of  these  sections  there  must 
be  a  localisation  of  his  business  of  betting  at  that 
place ;  and  not  only  must  there  be  a  permitting 
by  the  appellant  of  Terry  to  use  the  place,  but 
Terry  must  use  it,  in  the  sense  of  localising  his 
betting  business  at  this  offioe.    There  was  no  evi- 
dence, except  the  payment  for  the  advertisement, 
of  any  carrying  on  of  business  at  this  office.  [Lord 
Alvbbstonb,    O.J.  —  How    do  you   distinguish 
Stoddart  v.  Hawke  {ante,  p.  354 ;  85  L.  T.  Rep.  687 ; 
(1902)  1  K.  B.  353)  from  this  case  P]   That  case  is 
distinguishable.    Stoddart  in  London  began  the 
thing;  he  owned  the  office  in  London,  and  he 
being  resident  in  London  did  from  his  office  in 
London  publish  a  newspaper  which  advocated  the 
filling  up  of  coupons  and  the  sending  of  the  money 
to  hie  son  (his  agent)  in  Holland  and  his  son  send- 
ing back  the  postal  orders  to  this  country.    What 
was  held  there  was  that  a  person  may  not,  merely 
by  taking  an  office  abroad,  shield  himself  from 
responsibility  if,  in  taking  the  office  abroad,  all 
he  does  is  to  divert  the  channel  by  which  the 
money  comes  into  his  offioe.    The  present  case  is 
wholly  different ;  in  the  first  place,  the  appellant 
has  no  share  at  all  in  the  coupon  competitions ;  in 
the  second  place,  Terry  has  no  share  at  all  in  the 
newspaper;  it  is  the  appellant's  paper ;  and  there 
is  an  absence  of  any  evidence  that  any  part  of  the 
betting  business  was  earned  on  at  this  office  in 
Bedford-street.    It  would  be  going  too  far  to 
make  the  proprietor  of  a  newspaper  criminally 
responsible  for  an  advertisement  in  his  newspaper. 
To  be  a  user  of  the  place  the  person  must  be  in 
the  control  and  occupation  of  the  place  and  must 
conduct  the  business  there.    That  cannot  apply 
to  Terry.    He  was  never  at  the  office  at  all ;  he 
was  resident  abroad,  and  the  correspondence  was 
carried  on  from  abroad ;  it  was  expressly  stated 
in  the  advertisement  that  his  office  was  at  Middel- 
burg and  not  in  London,  and  no  part  of  his  busi- 
ness was  carried  on  at  this  office.  Terry  therefore 
was  not  a  person  using  the  office,  and  the  appellant 
cannot  be  convicted  of  permitting  him  to  use  it : 
(per  Lord  Halsbury  in  Powell  v.  Kempton  Park 
Racecourse  Company,  80  L.  T.  Rep.,  at  p.  540 ; 
(1899)  A.  0.,  at  p.  159). 

Horace  Avory,  K.O.  (/.  K  Mackay  with  him) 
for  the  respondent. — I  accept  the  test  suggested 
in  this  case— namely,  whether  Terry  could  have 
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been  convicted  under  sect.  1  of  using  this  office 
for  the  prohibited  purpose.    It  is  submitted  that 
Terry,  if  he  had  been  charged,  could  not  have 
escaped  from  the  decision  in  Stoddart  v.  Hawke 
{ubi  sup.).    The  facts  show  that  Terry  used  this 
office  in  the  sense  that  he  paid  the  appellant  to 
issue  and  sell  his  coupons  at  that  office ;  he  paid, 
as  the  magistrate  has  found,  a  price  far  in  excess 
of  the  ordinary  price  of  advertisements,  and  that 
payment  was  made   to  the  appellant  in  order 
that  the  appellant  might  sell  at  this  office  Terry's 
coupons.     The  coupon  itself  on  the  face  of  it 
described  the  price  at  which  they  were  to  be  sold. 
The  real  object  of  the  paper  was  this  back  sheet — 
namely,  the  coupon — and  the  rest  was  all  padding. 
Terry  paid  the  appellant  to  issue  these  coupons, 
and  the  moment  that  is  found  the  case  is  within 
the   decision   of   Stoddart  v.  Hawke  {ubi  sup.). 
Lord  Alverstone,  C.J.  in  that  case  says :  "  And 
from  that  office  are  issued  the  coupons,  with- 
out   which    he    would  not   receive  any   of   the 
money  which  he  does  receive";  and  Channell, 
J.   says :    "  What  is  done  here  is  that  there  is 
an  office  in  this  country  from  which  are  issued 
newspapers  with    an   appendix  to    them  called 
coupons.    In  my  opinion  these  documents  are  an 
essential  part  of  the  system,  and  without  them 
the  money  cannot  be  received,"  &c.    Those  words 
precisely  apply  to  this  case.    [Lord  Alverstone, 
C.J. — Do  you  say  that  it  carries  you   to  this 
extent,  that  any  paper  putting  in  the  coupon  can 
be  convicted  P]     Yes ;  if  the  evidence  raises  fairly 
the  inference  of   fact  that  the  paper  is  being 
bought  for  the  sake  of  the  coupon.    Even  if  it 
were  shown  that  some  persons  bought  the  news- 
paper for  the  joint  purpose  of  reading  the  news 
and  getting  the  coupon,  that  would  not  take  the 
case  out  of  the  operation  of  the  section,  as  it  has 
been  said  more  than  once  that  the  office  need  not 
be  exclusively  used  for  the  prohibited  purpose : 
(see  the  judgment  of  Mathew,  J.  in  Hornsby  v. 
Raggett,  66  L.  T.  Rep.  21 ;  (1892)  1  Q.  B.  20).    If 
one  of  the  purposes  is  the  carrying  on  of  this 
forbidden  business  it  is  enough.     It  is  suggested 
that  this  case  differs  from  Stoddart  v.  Hawke  {ubi 
sup.)  in  this,  that  there  is  here  no  suggestion  of 
agency ;  but  we  do  suggest  there  was  an  agency, 
and  that  Terry  employed  the  appellant  as  his 
agent  to  carry  on  this  system  in  his  office,  and 
the  appellant  does  everything  there  except  receive 
the  money.    The  phrase  "to  localise   his  busi- 
ness" goes  bevond  the  judgments  in  the  House 
of  Lords  in  the  Kempton  Park  case  {ubi  sup.). 
Lord  Halsbury  there  says  (1899)  A.  C.  at  p.  161) 
that    there   must    be  a*  person   who,    although 
neither  owner  nor  occupier,  is  analogous  to  the 
owner,   &c. ;    and   Smith,  L.J.,  whose  judgment 
was  expressly  approved  and  adopted  by  the  Lord 
Chancellor,  points  out  the  nature  of  the  user: 
(see  77  L.  T.  Rep.  at  p.  13;  (1897)  2  Q.  B.  at  p.  276). 
There  was  abundant  evidence  on  which  the  magis- 
trate could  find  that  Terry  was  a  person  using 
the  office,  and  that  the  appellant  permitted  such 
user. 

Stutfield  in  reply. — The  question  really  is 
whether  Terry  was  using  the  office  at  all,  not  for 
what  purpose  he  was  using  it,  because  if  he  was 
not  using  it  at  all  the  appellant  cannot  be  con- 
victed. Using  is  a  different  thing  from  resorting 
to  a  place,  and,  even  if  Terry  had  gone  to  the 
office  personally,  that  would  have  been  not  a  user 
of  the  place,  but  a  resorting  to  it.  There  must  be 


a  physical  user  either  by  the  person  himself  or  his 
agent,  and  a  user  by  a  person  who  is  in  control  of 
the  office;  just  as  resorting  means  a  physical 
resorting  : 

Reg.  v.  Brown,  72  L.  T.  Rep.  22 ;  (1895)  1Q.B.  119. 
Here  the  betting  business  was  not  the  appellant's ; 
he  took  no  part  of  the  profits,  and  the  very  utmost 
that  can  be  said  is  that  he  was  assisting  to  carry 
on  the  business,  and  the  business  was  the  business 
of  the  newspaper : 

Reg.  t.  Cooke,  51  L.  T.  Rep.  21 ;  13  Q.  B.  Div.  377. 
It  has  been  held  in  Stoddart  v.  Argus  Printing 
Company  {ante,  p.  277 ;  85  L.  T.  Rep.  110;  (1901) 
2  K.  B.  470)  that  these  advertisements  are  not 
illegal.  Hornsby  v.  Raagett  {ubi  sup.),  it  is  sub- 
mitted,  has  been  overruled  by  the  Kempton  Park 
case  {ubi  sup.).  Beg.  v.  Stoddart  {ante,  p.  48; 
83  L.  T.  Rep.  538;  (1901)  1  K.  B.  177)  was  also 
referred  to. 

Lord  Alverstone,  C.J. — This  is  one  of  four 
cases  stated  by  a  metropolitan  police  magistrate 
under  the  Betting  Act  1853.  Three  of  them  to  a 
large  extent  involve  the  same  point.  1  will  deal 
with  them  in  their  order,  indicating  so  far  as  is 
necessary  what  are  the  distinctive  features  of  one 
from  the  other.  In  this  case  the  magistrate  con- 
victed the  appellant  Mackenzie  on  two  summonses 
which  are  set  out  in  the  case,  for  permitting  the 
office  at  Bedford-street  to  be  used  by  Terry,  who 
was  a  person  using  the  same  for  the  prohibited 
purposes,  and  for  opening,  keeping,  and  using  the 
office  for  the  purpose  of  money  being  there 
received  by  or  on  behalf  of  Terry  for  the  like  con 
sideration.  The  facts  may  be  shortly  summarised 
in  this  way.  At  that  office  there  was  published 
by  the  appellant  a  newspaper  which  was  called 
Football  Chat  and  Athletic  World,  and  which  con- 
tained on  the  last  page  that  which  is  called  an 
advertisement:  "H.  T.  Terry's,  Middelburg, 
Holland,  Advertisement.  Football  Chat  Football 
Skill  Competition."  It  is  not  necessary  to  say 
more  about  the  competition  than  that  it  clearly 
comes  within  the  class  of  cases  held  to  be  illegal 
in  many  decisions  in  which  these  questions  have 
arisen.  The  coupon  was,  when  cut  out,  filled  up 
and  sent  with  money,  addressed  to  "  Football  Chat, 
Middelburg,  Holland."  There  were  certain 
coupon  rules  from  which  it  appeared  that  the 
names  of  the  winners,  as  the  result  of  the  com- 
petition, would  be  advertised  in  the  paper  and 
the  prizes  remitted  on  a  certain  day,  and  every- 
body claiming  to  be  a  prize  winner  whose  name 
did  not  appear  in  that  list  was  required  to  send 
in  a  remonstrance  or  claim  before  a  certain  day. 
The  sole  address  was  said  to  be  "  Football  Chat, 
Middelburg,  Holland,"  and  there  appears  below, 
"Printed  and  published  by  the  proprietors, 
Bedford  Publishing  Press,  at  23,  Bedford-street, 
Strand."  It  was  stated  before  the  magistrate 
— but  he  has  not  found  it  one  way  or  the  other 
as  a  matter  of  fact— that  the  appellant  had  no 
interest  in  the  competitions,  and  we  do  not 
proceed  upon  any  view  that  there  is  any  finding 
upon  which  we  could  act  that  the  competition 
itself  was  on  behalf  of  the  appellant.  It  was 
stated  that  the  appellant  received  a  considerable 
amount  more  for  the  advertisements  than  the 
ordinary  rate,  and  that  the  moneys  were  remitted 
to  Holland  and  were  returned,  not,  of  course, 
passing  through  the  hands  of  the  appellant  again. 
Upon  that  state  of  facts  it  was  contended  for  the 
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appellant  that  there  was  no  user  by  Terry  of  the 
office  at  23,  Bedford- street  for  an  illegal  purpose, 
and  that,  if  there  were  no  user  by  Terry,  there 
could  be  no  permission   by  the  appellant  that 
Terry  should  so  use  it.    I  think  it  is  extremely 
important  to  read  the  finding  of  the  magistrate, 
and  to  see  what  it  amounts  to.      [His  Lordship 
read  the  findings  of  the  magistrate  as  set  out  in 
the  case,  and  proceeded : J    It  is  scarcely  neces- 
sary to  say  that  that  finding  of  the  office  being 
opened  and  kept  for  the  purpose  of  such  user 
by  Terry,  and  of  Terry  using  the  office  for  the 
purpose     of    these     competitions,    if    there     is 
evidence   to  support  it,  brings  the  case  within 
one    or    more    previous    decisions.      It    is    said 
by    counsel    on    behalf  of  the    appellant    that 
there    is    no   evidence    on    which    that    finding 
could    properly  be  supported,  because  all   that 
was   done  was    that  the  coupons  were  printed 
and  sent  out  from  that  office.    In  our  opinion 
there  was  evidence  upon  which  the  magistrate 
could  come  to  that  conclusion.    The  coupon,  and 
the  receipt  of   the   mouey  by  Terry  with  the 
coupon,  is  really  of  the  essence  of  the  scheme. 
The  coupon  goes  out  in  order  that  the  person  may 
fill  it  up  and  may  send  it  to  Terry,     it  seems  to 
us  that  that  operation  carried  out  at  Bedford- 
street,  where  the  paper  could  be  obtained,  was 
evidence  of  a  U9er  by  Terry  of  that  place  for  the 
carrying  out  of  an  essential  part  ox  his  scheme, 
and  therefore  we  think  there  was  evidence  upon 
which  the    magistrate   could   rightly   find  that 
Terry  himself  used  this  office,  and  that  the  appel- 
lant permitted  Terry  so  to  use  it.    It  is  to  be 
noticed  that  there  is  no  finding  here  of  what  I 
may    call    any    independent    newspaper    under- 
taking; and,  if  it  were  an  independent  news- 
paper undertaking,  it  is  difficult  to  understand 
why   the  money    should    be    sent    to   Football 
Chat  at  Middelburg,  and  why  the  competition 
should  be  spoken  of  as  "  Football  Chat  Football 
Skill  Competition."    If  it  were  a  mere  case  of  an 
ordinary  innocent  advertisement,  a  very  different 
state  of  things  would  prevail.    I  have  only  to  add 
with  reference  to  this  case  that  in  the  previous 
case  of  Stoddart  v.  Hawke  (ubi  sup.)  we  decided 
that  the  money  need  not  be  received  at  the  place. 
The  substantial  finding  that  we  there  pointed 
out,  and  I  repeat  again,  to  be  material,  is  that  the 
place  is  used  as  a  part  of  the  essential  machinery 
for  the  receipt  of  the  money  for  the  illegal  pur- 
pose.   Holding,  as  I  do,  that  the  findings  of  facts 
by  the  magistrate  in  this  case  could  be  justified 
by  the  evidence,  I  think  he  has  come  to  a  right 
conclusion,  and  that  this  appeal  must  be  dis- 
missed. 

Darling,  J. — I  am  of  the  same  opinion.  It 
appears  to  me  to  be  found  by  the  magistrate,  and 
upon  evidence  which  cannot  be  disputed,  that  the 
appellant  permitted  Terry,  who  had  the  office  at 
Middelburg  in  Holland,  to  advertise  in  the  paper 
Football  Chat,  and  in  that  paper  to  issue  the  coupons 
which  were  procured  at  the  office  of  the  news- 
paper. Counsel  for  the  appellant  has  argued 
that  this  sheet  of  FootbaU  Chat  was  nothing  but 
an  advertisement.  He  spoke  of  it  as  an  adver- 
tisement, and  as  though  all  we  were  dealing  with 
was  an  advertisement  in  the  newspaper  as  to 
where  one  might  go  and  set  some  information  aR 
to  betting.  But  it  is  to  be  noticed  that  the  real 
thing  that  was  issued  was  much  more  than  an 
advertisement.    What  was  issued  there  was  the 


series  of  coupons.  They  were  issued  as  a  part  of 
the  paper,  but  none  the  less  they  were  coupons 
which  people  used  for  the  purpose  of  betting ; 
and  the  coupons  that  were  issued  from  that  office 
of  Football  Chat  were  a  part  of  the  machinery  by 
which  Terry  carried  on  the  business  of  betting 
with  people  who  affected  to  choose,  according  to 
his  system,  what  football  clubs  would  wiu  certain 
matches.  When  we  have  to  consider  whether  he 
used  the  place  for  the  purpose  of  betting  with 
persons,  clearly  Terry  used  the  newspaper  for 
those  purposes,  and  the  newspaper  was  published 
at  the  office  of  Football  Chat,  and  issued  there- 
from with  the  coupons  attached.  That  possibly 
might  alone  be  enough  to  bring  this  office  within 
the  statute.  It  is  not  necessary  to  decide  that  in 
this  case,  and  I  will  not  say  whether  I  think  it 
would  be  enough  to  bnng  it  within  the  statute 
or  not.  I  do  not  affect  to  decide  that,  and  it  is 
not  necessary  to  do  so,  because  the  magistrate  has 
here  found  that  the  appellant  permitted  the  user 
of  the  office  by  Terry,  and  that  he  opened  and 
kept  the  office  for  the  purpose  of  such  user  by  • 
Terry,  and  that  he  derived  a  profit  from  it ;  that 
he  charged  considerably  more  than  he  charged 
for  ordinary  advertisements ;  he  charged  Terry 
for  the  privilege  of  putting  these  coupons  into 
his  paper  considerably  more  than  the  ordinary 
charge.  That  being  so,  it  seems  to  me  that 
Terry  did  use  this  office  for  an  illegal  pur- 
pose within  the  meaning  of  this  Betting  Act, 
and  that  he  used  it  by  the  permission  of  the 
appellant  in  the  way  which  has  been  pointed 
out,  and  that  therefore  the  appellant  was  also 
guilty  within  the  Act  for  permitting  the  illegal 
thing  to  be  done,  which  illegal  thing  Terry  did. 
Therefore  I  am  also  of  the  same  opinion  as  my 
Lord. 

Channbll,  J. — I  agree.  I  also  wish  to  say 
that  I  found  my  judgment  entirely  on  the  finding 
in  this  case,  which  I  think  is  a  finding  absolutely 
justified,  and  I  have  not  the  slightest  doubt  that 
it  is  absolutely  true,  that  this  office  was  opened  and 
kept  by  the  appellant  Mackenzie  for  the  express 
purpose  of  this  thing  being  done.  The  whole 
object  of  this  paper  called  FootbaU  Chat  and 
Athletic  World  beyond  all  doubt  was  for  the  pur- 
pose of  working  this  coupon  competition  and 
scheme.  The  magistrate  has  found  that,  and,  as 
he  has  found  that,  it  seems  to  me  it  brings  the 
case  absolutely  and  entirely  within  our  previous 
decision  in  the  case  of  Stoddart  v.  Hawke  {ubi 
sup.).  If  it  had  not  been  for  that  finding  I  should 
have  had  some  difficulty,  because  I  think  the  argu- 
ment for  the  appellant  was  right  to  a  considerable 
extent — namely,  that  there  must  be  something 
like  a  physical  user  of  the  office.  The  whole 
object  of  this  Betting  Act  of  1853  is  to  prohibit 
betting  offices  within  the  meaning  which  the 
Legislature  put  on  that  word  ;  and  it  is  necessary 
that  a  person  to  be  held  liable  for  using  the  place 
must  be  a  person  who  uses  it  either  in  the 
character  of  owner,  keeper,  or  manager,  or  con- 
ductor of  the  business.  If  he  is  a  person  who  has 
not  that  character,  then  he  must  oe  some  other 
person  who  is  analogous  to  and  is  of  the  same 
genus  as  the  owner,  keeper,  aud  occupier,  as  we 
see  by  one  portion  of  the  judgment  of  the  Lord 
Chaucellor  (Lord  Haisbury)  in  Powell  v.  Kempton 
Park  Racecourse  Company  (ubi  sup.).  It  must  be 
the  use  by  some  person  having  some  kind  of 
dominion  or  control  over  the  place,  or  conducting 
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his  business  there.  Consequently,  if  this  really 
were  the  case  of  two  independent  persons,  one 
carrying  on  a  newspaper  and  the  other  having 
a  scheme  for  receiving  money  by  himself  in 
Holland  which  he  desired  to  advertise,  and  if 
this  were  a  bond  fide  advertisement  in  a  bond  fide 
newspaper,  I  should  think  that  the  mere  use  of 
the  newspaper  was  not  the  use  of  the  office  of  the 
newspaper  within  the  meaning  of  this  statute. 
But  on  the  findings,  which,  as  I  have  said,  are 
perfectly  justified,  that  question  does  not  really 
arise,  and  I  therefore  agree  in  dismissing  this 
appeal. 


agree  in  dismissing 

Appeal  dismissed. 


Solicitor  for  the  appellant,  Edward  M.  Lazarus. 
Solicitors  for  the  respondent,  Malkin  and  Co. 


Friday,  April  25, 1902. 

(Before  Lord  Alvebstonb,  O.J.,  Dablino  and 

Ohaknbll,  JJ.) 

Hawks  v.  Mackenzie  (Nos.  1  and  2).  (a) 

Gaming — Office  used  for  betting — Persons  not  re- 
sorting physically  for  that  purpose— Coupon  com- 
petition —  Advertisement  —  Betting  Act  1853 
(16  &  17  Vict.  c.  119),  st.  1,  7— Betting  Act 
1874  (37  Vict.c.  15),  s.  3(1). 

M.  was  the  proprietor  of  a  sporting  newspaper 
published  at  an  office  in  B.-street,  London.  T., 
who  resided  abroad,  published  in  M.'s  newspaper 
advertisements  of  certain  illegal  coupon  competi- 
tions carried  on  by  T.  The  only  personal  use  T. 
made  of  the  office  of  the  newspaper  was  by  occa- 
sionally calling  there ;  the  remittances  for  the 
competitions  were  sent  direct  to  him  at  his  resi- 
dence abroad ;  and  the  only  payment  M.  received 
was  payment  for  the  advertisements  and  for  the 
lists  of  winners  in  the  competitions. 

Held,  that  the  office  in  B. -street  was  kept  by  M.for 
the  purpose  of  "making  bets  ana  wagers  in 
manner  aforesaid  "  within  sect.  7  of  the  Betting 
Act  1853,  and  that  these  words  do  not  apply 
merely  to  the  making  of  bets  and  wagers  by 
persons  physically  resorting  to  the  office,  but  to 
all  the  modes  of  gambling  referred  to  tn  sect.  1  of 
that  Act. 

M.  also  published  in  his  paper  advertisements  in 
which  J.  Of  B.  and  others  offered  to  send  advice 
as  to  the  coupon  competitions  on  application  to 
them  at  their  respective  addresses. 

Held,  that  M.  was  guilty  of  a  breach  of  sect.  3  (1) 
of  the  Betting  Act  1874,  which  forbids  under  a 
penalty  the  publication  of  an  advertisement 
whereby  it  is  made  to  appear  that  any  person 
will  on  application  give  information  or  advice 
with  respect  to  any  bet  or  wager  or  any  event  or 
contingency  mentioned  in  the  Betting  Act  1853. 

Beg.  v.  Stoddart  (ante,  p.  48;  83  L.  T.  Bep.  538 ; 
(1901)  1  K.  B.  177)  approved. 

Stoddart  v.  Argus  Printing  Company  (ante, 
p.  277 ;  85  L.  T.  Bep.  110;  (1901)  2  K.  B.  470) 
dissented  from. 

Hawks  v.  Mackenzie  (No.  1). 
Appeal  by  case  stated  from   the  decision   of 
Marsham,  Esq.,  a  metropolitan  magistrate. 

An  information  was  preferred  by  John  Hawke, 
the  appellant,  under  sect.  7  of  the  Betting  Act 
1853  (16  &  17  Vict  c.  119)  against  Donald 
Mackenzie,  the  respondent,  for  that  he  being  the 


(e)  Reported  by  J.  AKPftiw  Steabam,  Esq.,  Berrieter-at^Law. 


occupier  of  a  certain  office  or  place — to  wit,  an 
office  or  place  situate  at  23,  Bedford-street, 
Strand,  in  the  county  of  London— did  on  the 
12th  Nov.  1901  unlawfully  cause  certain  adver- 
tisement to  be  published  whereby  it  appeared  that 
the  said  office  or  place  was  opened,  Kept,  or  used 
for  the  purpose  of  making  bets  or  wagers. 

The  Betting  Act  1853  (16  &  17  Vict.  c.  119) : 

Seot  7.  Any  person  exhibiting  or  publishing  or 
OMsing  to  be  exhibited  or  published  any  placard, 
handbill,  oard,  writing,  sign,  or  advertisement  whereby 
it  shall  be  made  to  appear  that  any  house,  offioe,  room, 
or  plaoe  is  opened,  kept,  or  need  for  the  purpose  of 
making  bets  or  wagers  in  manner  aforesaid  or  for  the 
purpose  of  exhibiting  lists  for  betting  or  with  intent  to 
induce  any  person  to  resort  to  suoh  house,  offioe,  room, 
or  plaoe  for  the  purpose  of  making  bets  or  wagers  in 
manner  aforesaid,  or  any  person  who  on  behalf  of  the 
owner  or  oooupier  of  any  suoh  house,  offioe,  room,  or 
plaoe  or  person  using  the  same  shall  invite  other 
persons  to  resort  thereto  for  the  purpose  of  making 
bets  or  wagers  in  the  manner  aforesaid,  shall  upon 
summary  conviction  thereof  before  two  justices  of  the 
peace  forfeit  and  pay  a  sum  not  exceeding  301.,  and  may 
be  further  adjudged  by  suoh  justices  to  pay  suoh  oosts 
attending  suoh  oonviotion  as  to  the  said  justices  shall 
seem  reasonable,  and  on  the  nonpayment  of  suoh  penalty 
and  oosts  or  in  the  first  instance  if  to  suoh  justices  it 
shall  seem  fit  may  be  committed  to  the  common  gaol  or 
house  of  correction  with  or  without  hard  labour  for  any 
term  not  exoeeding  two  calendar  months. 

At  the  respective  hearings  on  the  5th  and 
7th  Dec.  1901  the  summons  on  the  above  informa- 
tion was  heard,  and  the  following  facts  were 
proved  or  admitted  : — 

On  the  date  specified  the  respondent  was 
occupier  of  the  office  in  Bedford-street  and  also 
the  registered  proprietor  of  a  newspaper  called 
Football  Chat  and  Athletic  World.  The  office 
was  the  principal  one  at  which  Football  Chat  was 
published  and  the  business  of  that  newspaper 
conducted. 

A  copy  of  Football  Chat  dated  the  12th  Nov. 
1901  was  put  in  evidence  at  the  hearing,  as  was 
also  one  of  its  posters  for  the  12th  Nov.  1901. 
The  copy  contained  an  advertisement  of  a  foot- 
ball coupon  competition,  and  was  procurable  at 
the  offioe  by  intending  competitors.  A  copy  of 
Football  Chat  for  the  12th  Nov.  1901  was  annexed 
to  this  case,  as  was  also  the  poster  given  in 
evidence. 

All  the  coupons  filled  up  and  dispatched  by  the 
competitors,  together  with  the  remittances  accom- 
panying, were,  in  accordance  with  the  instructions 
in  the  advertisements,  addressed  to  "Football 
Chat,  Middelburg,  Holland,''  and  remittances 
were  to  be  made  payable  to  H.  T.  Terry. 

The  respondent  stated  in  evidence  that  H.  T. 
Terry  was  the  sole  promoter  of  the  competitions, 
and  that  H.  T.  Terry  received  all  the  money  sent 
by  competitors  in  respect  thereof,  and  all  the 
profits  derived  from  them  belonged  to  H.  T. 
Terry. 

The  respondent  swore  he  had  no  interest  in  the 
competitions  or  the  profits  thereof  except  moneys 
received  from  advertising  them  in  the  newspaper, 
whioh  moneys  amounted  to  about  271.  in  each 
issue  of  Football  Chat,  and  also  the  moneys 
arising  from  the  periodical  publication  in  Football 
Chat  of  the  list  of  prize  winners,  the  number  of 
which  varied  from  time  to  time,  the  insertion  of 
suoh  lists   being  paid  for  at  the  same  rate  as 
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the  advertisements.  H.  T.  Terry  made  personal 
use  of  the  office  by  occasionally  calling  there. 

It  was  proved  that  the  competitions  for  which 
the  money  was  received  were  in  respect  of  football 
matches,  and  that  they  were  described  in  Foot- 
ball Chat  as  Football  Chat  Football  Skill 
Competitions,"  and  that  the  address  in  Holland 
was  given  as  "  Football  Chat,  Middelburg,  Hol- 
land." 

Upon  the  above  facts,  counsel  for  the  appellant 
contended  that  the  decision  of  the  Divisional 
Court  in  the  case  of  Stoddart  v.  Argus  Printing 
Company  (ante,  p.  277 ;  85  L.  T.  Hep.  110;  (1901) 
2  K.  B.  470)  was  not  folly  argued  as  both  parties 
had  the  same  interest,  and  that  it  was  incon- 
sistent with  the  opinions  expressed  by  several  of 
the  judges  in  the  case  of  Beg.  v.  Stoddart  (ante, 
p.  48;  83  L.  T.  Rep.  538;  (1901)  1  K.  B.  177)  in 
the  Court  for  Crown  Cases  Reserved,  and  that, 
as  this '  latter  court  was  the  superior  one,  the 
magistrate  would  be  bound  by  its  decision  rather 
than  that  of  the  Divisional  Court. 

Counsel  for  the  respondent  contended  that  the 
office  was  not  opened,  kept,  or  used  for  the  purpose 
of  H.  T.  Terry  making  Dets  or  wagers  in  manner 
prohibited  by  the  Act ;  that  the  respondent  did 
not  advertise  the  office  as  being  so  opened,  kept, 
or  used;  and  that  the  decision  in  Stoddart  v. 
Argus  Printing  Company  (sup.)  would  be  binding 
on  the  magistrate  as  it  was  later  in  time  than 
that  in  Beg.  v.  Stoddart  \sup.). 

The  following  cases  were  also  referred  to  before 
the  learned  magistrate :  Cox  v.  Andrews  (12  Q.  B. 
Div.  126),  Beg.  v.  Brown  (72  L.  T.  Rep.  22 ;  (1895) 
1  Q.  B.  119),  and  Stoddart  v.  Hawke  (18  Times 
L.  Rep.  23). 

H.  Avory,  K.C.  (Maohay  with  him)  for  the 
appellant. — The  point  in  this  case  is  as  to  the 
extent  of  sect.  7  of  the  Betting  Act  1853.  The 
learned  magistrate,  following  the  decision  of  Philli- 
more,  J.  in  Stoddart  v.  Argus  Printing  Company 
(sup.),  has  held  that  that  section  applies  to  adver- 
tisements of  places  kept  for  the  purpose  of 
betting  with  persons  physically  resorting  thereto. 
We  contend  that  this  decision  is  wrong,  and 
that  sect.  7  applies  to  advertisements  of  nouses 
kept  for  any  of  the  purposes  mentioned  in 
sects.  1  and  3  of  the  Act.  There  is  no  reason  for 
the  restriction  placed  upon  sect.  7  by  Phillimore,  J. 
as  far  as  the  mischief  against  which  the  Betting 
Acts  are  directed  is  concerned.  The  only  ground 
given  is  that  sect  7  refers  only  to  houses  "  kept 
for  the  purpose  of  making  bets  or  wagers,"  but 
in  Beg.  v.  Stoddart  (sup.)  several  of  the  learned 
udges  held  that  the  receiving  of  money  "  as  or 
'or  the  consideration  for  an  assurance,  under- 
taking, promise,  or  agreement "  to  pay  money  "  on 
the  event  or  contingency  of  or  relating  to"  a 
game  comes  within  the  meaning  of  betting  as 
used  in  sect.  2,  and,  if  so,  then  the  advertisement 
here  must  be  an  advertisement  of  betting  within 
the  Act.  Moreover,  the  case  of  Stoddart  v.  Argus 
Printing  Company  (sup.)  was  a  friendly  if  not 
collusive  action.  Both  parties  wished  to  get  the 
judgment  they  did  in  fact  get. 

Btutfield  (C.  W.  Mathews  with  him)  for  the 
respondent. — The  words  of  sect.  7  are  "  for  the 
purpose  of  making  bets  or  wagers."  Now,  these 
words  are  used  only  in  the  first  part  of 
sect  1,  which  deals  with  betting  by  persons  re- 
sorting to  the  place  in  question.    It  is  a  natural 
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construction  to  read  these  words  in  sect.  7  in 
the  sense  and  only  in  the  sense  in  which  they 
are  used  in  sect.  1.  As  to  Beg.  v.  Stoddart 
(sup.),  the  observations  made  by  two  of  the 
learned  judges  in  that  case  were  merely  obiter 
dicta,  and,  since  Stoddart  v.  Argus  Printing 
Company  (sup.)  is  a  specific  decision  on  this 
point  given  since  those  observations  were  made, 
it  must,  I  submit,  be  taken  as  overruling  them, 
No  doubt  Stoddart  v.  Argus  Printing  Company 
(sup.)  was  a  friendly  action,  but  it  was  not 
collusive  in  the  sense  that  the  arguments  of 
both  sides  were  directed  to  securing  the  decision 
desired.  The  point  was  fully  argued,  and,  as 
the  report  shows,  the  attention  of  the  judge  was 
drawn  to  Beg.  v.  Stoddart  (sup.).  Further, 
this  office  was  not  in  fact  used  for  purposes  of 
betting  of  any  kind.  The  coupons  and  the 
money  were  all  sent,  not  to  it,  but  to  Holland. 

Avory,  K.C.  in  reply. — The  coupons  were 
obtained  at  the  respondent's  office.  Practically 
the  whole  paper  is  an  advertisement  of  betting, 
and  published  for  the  purpose  of  betting.  The 
court  will  note  that  in  sect.  11  of  the  Act  the  only 
words  used  are  "  betting  house,"  so  that,  if  the 
respondent  is  right,  it,  too,  is  limited  to  houses 
kept  for  the  purpose  of  betting  with  persons 
physically  resorting  to  them. 

[As  the  facts  and  points  of  law  in  the  following 
case  were  in  many  respects  identical  with  those  in 
the  above,  the  court  directed  that  it  should  be 
argued  before  they  delivered  judgment.] 

Hawke  v.  Mackenzie  (No.  2). 

Appeal  by  case  stated  from  the  decision  of 
Marsham,  Esq.,  a  metropolitan  magistrate. 

Two  informations  were  preferred  by  John 
Hawke,  the  appellant,  under  sect.  3  (1)  of  the 
Betting  Act  1874  (37  &  38  Vict  c.  15)  for  that 
he  did  on  the  12th  Nov.  1901  unlawfully  cause 
two  certain  advertisements  to  be  published 
whereby  it  appeared  that  J.  O'Reilly,  of  55, 
Chatham-road,  Rock  Ferry,  Cheshire,  and  J. 
Taylor,  of  46a,  Market-  street,  Manchester,  re- 
spectively would  on  application  give  informa- 
tion for  the  purpose  of  or  with  respect  to  certain 
bets,  wagers,  events,  or  contingencies  mentioned 
in  the  Betting  Act  1874. 

At  the  respective  hearings  on  the  5th  and  7th 
Dec.  1901  the  summonses  on  the  above  informa- 
tions were  heard,  and  the  following  facts  were 
proved  or  admitted  : — 

On  the  date  specified,  the  respondent  was  the 
occupier  of  an  office,  23,  Bedford-street,  and  also 
registered  proprietor  of  a  newspaper  called  Foot- 
ball Chat  and  Athletic  World.  The  office  was  the 
principal  one  at  which  the  newspaper  was  pub- 
lished and  the  business  thereof  conducted. 

A  copy  of  the  newspaper,  dated  the  12th  Nov. 
1901,  was  put  in  evidence  at  the  hearing.  The 
copy  contained  advertisements  whereby  it  appeared 
that  J.  O'Reilly  and  J.  Taylor  respectively  would 
on  application  give  information  with  respect  to 
certain  bets,  wagers,  events,  or  contingencies  with 
respect  to  the  game  of  football.  A  copy  of  the 
newspaper  for  the  12th  Nov.  1901  was  annexed  to 
this  case. 

Upon  the  above  facts,  counsel  for  the  appellant 
contended  that  the  decision  of  the  Divisional 
Court  in  the  case  of  Stoddart  v.  Argus  Printina 
Company  (sup.)  was  not  fully  argued  as    both 
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parties  bad  the  same  interest,  and  that  it  was  incon- 
sistent with  the  opinions  expressed  by  some  of  the 
judges  in  the  case  of  Beg.  v.  Stoddart  {$up.)  in  the 
Court  for  Crown  Cases  Reserved,  and  that,  as  this 
latter  court  was  the  superior  one  the  magistrate 
would  be  bound  by  its  decision  rather  than  that 
of  the  Divisional  Court;  and,  further,  that  the 
decision  in  Stoddart  v.  Argue  Printing  Com- 
pany {sup.)  did  not  itself  apply  to  advertisements 
such  as  those  of  O'Reilly  and  Taylor. 

Counsel  for  the  respondent  contended :  (1)  That 
the  advertisements  did  not  relate  to  information 
to  be  given  for  the  purpose  of  wagers  to  be  made 
in  any  house  or  place  prohibited  by  16  &  17  Vict*'. 
c.  119.  (2)  That  the  decision  in  Stoddart  v.  Argus 
Printing  Company  (sup.)  would  be  binding  on  the 
magistrate  as  it  was  later  in  time  than  that  of 
Beg.  v.  Stoddart  (sup ). 

Upon  the  facts  as  proved  and  stated  in  other 
special  cases  now  being  stated  by  the  magistrate 
with  reference  to  decisions  given  by  himself  at 
the  same   hearing    on    other   informations,  the 
magistrate  held  that  the  office,  33,  Bedford-street, 
was  used  by  H.  T.  Terry  (a  person  referred  to 
in   the  other  special  cases)  fur  the  purpose  of 
money  being  received  by  him  as  the  consideration 
for  his  promise  to  pay  money  on  the  events  of 
football   matches ;    and  the   magistrate  further 
found  that  the  respondent  permitted  the  user  by 
H.  T.  Terry,  and  that  the  respondent  opened 
and  kept  the  office  for  the  purpose  of  such  user 
by  H.  T.  Terry,  bat  the  magistrate  was  of  opinion 
that  the  case    of  Stoddart  v.    Argus    Printing 
Company  (sup.)  did  apply  to  all  the  advertise- 
ments in  question,  and  he  dismissed  the  sum- 
monses. 
The  Betting  Act  1874  (37  &  38  Vict.  c.  15) : 
Sect  3.   Where  any  letter,  oiroolar,  telegram,  placard, 
handbill,  oard,  or  advertisement  is  sent,  exhibited,  or 
published    (1)    whereby   it    is    made  to    appear   that 
aoy  person,  either  in  the  United  Kingdom  or  elsewhere, 
will  on  application  give  information  or  advice  for  the 
purpose  of  or  with  respect  to  any  snoh  bet  or  wager  or 
any  snoh  event  or  contingency  as  is  mentioned  in  the 
principal  Act  (16  &  17  Vict.  o.  119)  or  will  make  on 
behalf  of  any  other  person  any  snoh   bet  or  wager  as  is 
mentioned  in  the  principal  Aot     .     .     .    every  person 
sending,  exhibiting,  or  publishing  or  causing   the  tame 
to  be  sent,  exhibited,  or  published  shall  be  subject  to  the 
penalties  provided  in  the  7th   section   of  the  principal 
Aot  with  respect  to  offenoes  under  that  section. 

Avory,  K.C.  (Machay  with  him)  for  the  appel- 
lant.— Two  points  arise  in  thin  case.  The  first  is 
whether  the  advertisements  here  in  question  are 
advertisements  within  sect.  3  (1)  of  the  Betting 
Act  1874.  On  this  point  the  respondents  rely 
upon  Cox  v.  Andrews  {sup.).  There  all  that  the 
court  held  was  that  where  a  newspaper  pub- 
lishes an  advertisement  to  the  effect  that  the 
advertiser  will  give  information  for  the  purpose 
of  betting,  without  itself  affording  any  facilities 
to  persons  desirous  of  taking  advantage  of  the 
advertisement,  there  is  no  evidence  that  there  is 
any  house  or  place  used  for  the  purpose  of 
betting.  Here,  however,  the  newspaper  did  give 
facilities  for  taking  advantage  of  the  advertise- 
ment. The  newspaper  contained  the  coupons 
which  were  to  be  filled  up  in  connection  with  the 
betting  and  were  published  at  the  respondent's 
office.  The  second  point  is  whether  sect.  1  (3) 
applies  only  to  advertisements  of  houses  or 
places  to  which  persons  physically  resort  for  the 


purpose  of  betting,  or  whether  it  refers  to  bouses 
kept  for  all  the  purposes  referred  to  in  sect  1 
of  the  principal  Act.  In  Stoddart  v.  Argun 
Printing  Company  (sup.)  Phillimore,  J.  has  held 
that  sect  7  of  toe  principal  Act  applies  only 
to  houses  of  the  former  kind,  and,  if  this  be 
correct,  then  sect.  1  (3)  of  the  Act  of  1874,  which 
is  to  be  read  with  the  principal  Act,  is  similarly 
restricted  in  its  operation.  But  this  decision  is 
contrary  to  the  opinions  expressed  in  Beg.  v. 
Stoddart  {sup.),  ana,  as  the  latter  decision  is  one 
of  the  Court  for  Grown  Gases  Reserved,  it  should 
prevail. 

Stutfield  (C.  W.  Mathews  with  him)  for  the 
respondent— It  was  not  shown  at  the  hearing 
that  the  advertisements  referred  to  the  competi- 
tions for  which  coupons  were  provided  by  the 
newspaper.  Even  if  this  had  been  shown,  I 
submit  that  Cox  v.  Andrews  (sup.)  would 
apply.  Though  the  coupons  may  have  been 
supplied  from  the  respondent's  office,  he  afforded 
no  facilities  for  carrying  out  betting  transactions 
there.  The  coupons  once  filled  up  were  not  sent 
to  the  office,  bat  to  Holland.  I  submit,  further, 
that  the  decision  of  Phillimore,  J.  in  Stoddart  v. 
Araus  Printing  Company  (sup.)  is  right  The 
opinions  expressed  in  Beg.  v.  Stoddart  (sup.) 
were  only  obiter  dicta,  and,  moreover,  Stoddart 
v.  Argus  Printing  Company  (sup.)  was  decided 
since  Beg.  v.  Stoddart  (sup.),  and  therefore  any 
opinions  expressed  by  the  learned  judges  in 
deciding  the  latter  case  must  be  taken  to  be  over- 
ruled by  it. 

Lord  Alveb8TONB,  G.J. — These  two  appeals 
involve  the  same  point,  although  the  summonses 
were  under  different  sections.    The  first  summons 
was  a  summons  under  the  7th  section  of  the  Act  of 
1853,  that  Mackenzie,  being  the  occupier  of  a  cer- 
tain office,  did  unlawfully  cause  certain  advertise- 
ments to  be  published  whereby  it  appeared  that  the 
said  office  was  kept  and  used  for  the  purpose  of 
making  certain  bets  or  wagers,  against  the  form 
of  the  statute.    The  second  case  was  framed  on 
the  1st  sub-section  of  the  3rd  section  of  the  Amend- 
ing Act  of  1874,  which  provides  that  where  anv 
letter,  circular,  telegram,  placard,  handbill,  cant 
or  advertisement  is  sent,  exhibited,  or  published 
(1)  whereby  it  is  made  to  appear  that  any  person, 
either  in  the  United  Kingdom  or  elsewhere,  will 
on  application  give  information  or  advice  for  the 
purpose  of  or  with  respect  to  any  such  bet  or 
wager  or  any  such  event  or  contingency,"  and  so 
on.    The  learned  magistrate  practically  recapitu- 
lates, upon  the  summons  for  the  issue  of  the 
advertisement  and  also  in  respect  of  the  offence 
under  the  Act  of  1874,  what  he  has  found  with 
regard   to  the   case  we  have  just  disposed  of 
{Mackenzie  v.  Hawhe,  ante,  p.  591).    He  repeats, 
in  fact  that  Terry  was  using  this  place  for  the 
purpose,  and  would  have  come  to  the  conclusion 
that,  so  far  as  that  ingredient  of  the  case  was 
concerned,  there  was  sufficient  evidence  for  him 
to  act,  but  he  considered  that  he  was  bound  by 
the  case  of  Stoddart  v.  Argus  Printing  Company 
(sup.),  which  was  a  judgment  of  my  learned  brother 
Phillimore,  J.  and  mv  learned  brother  Gainsford 
Bruce,  J.    Before  that   oaee   was   argued,  the 
matter  was  considered  in  the  Court  for  Grown 
Gases  Reserved  in  Beg.  v.  Stoddart  (sup.).    It  is 
contended,  and  I  think  rightly  contended,  that 
the  principle  and  ground  of  the  decision  in  the 
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case  in  the  Court  for  Crown  Cases  Reserved  is 
inconsistent  with  the  view  taken  by  Brace  and 
Phillimore,  JJ.  It  depends  on  the  language  of 
the  Act  of  1853.  Sect.  7  provides :  [Reads  it]. 
Now,  in  an  action  brought  by  Stoddart  against 
the  Argus  Printing  Company  in  connection  with 
the  printing  of  these  advertisements,  it  was  con- 
tended before  my  brothers  Brace  and  Phillimore 
that  the  contract  was  not  illegal,  because  sect.  7 
only  meant  to  refer  to  advertisements  in  respect 
of  what  has  been  called  the  first  branch  of  sect.  1. 
All  I  say  is  this,  looking  to  what  was  decided  in 
the  case  of  Beg.  v.  Stoddart  (sup.)  and  to  the 
ground  of  the  judgment  there,  ana  to  the  ground 
of  the  judgment  given  by  my  brother  Wills,  I 
certainly  cannot  think  that  sect.  7  is  so  confined. 
I  think  the  language  of  sect.  7  is  inconsistent 
with  its  being  confined  solely  to  the  case  of  betting 
by  persons  who  resort  to  the  place,  and  I  think 
the  attempt  that  was  there  made  to  confine  the 
meaning  of  sect.  1  to  the  more  narrow  construc- 
tion based  on  sect.  7  to  a  certain  extent  shows 
the  inconsistency  of  the  view  that  sect.  7  is  to  be 
confined  to  the  first  part  of  sect.  1.  It  seems  to 
me  that,  having  enumerated  the  main  and  prin- 
cipal offence  in  sect.  1,  in  dealing  with  the  sub- 
ordinate offence  in  sect.  7,  they  have  said  enough 
in  sect.  7  to  indicate  that  they  are  referring  to 
the  transaction  referred  to  in  sect.  1,  and  it  would 
certainly  serve  no  useful  purpose,  nor  ought  we  to 
adopt  a  mode  of  construction  that  would  cut 
down  sect.  7  to  the  limited  case  referred  to  in  the 
judgment  in  Stoddart  v.  Argus  Printing  Com- 
pany (sup.),  the  mischief  of  the  evil  aimed  at 
by  the  statute  certainly  being  as  great  in  one  case 
as  in  the  other.  I  do  not  wish  to  say  too  much 
on  the  Argus  case  having  been  what  is  called  a 
friendly  case.  It  certainly  does  not  seem  to  bave 
been  argued  on  the  part  of  the  defendants  as 
strenuously  as  it  migbt  have  been  argued  if  the 
parties  had  been  hostile,  but  I  think  in  such  a 
matter  as  this,  if  the  two  cases  are  inconsistent, 
as  to  a  certain  extent  they  are,  we  must  in  this 
case  follow  the  decision  in  the  Court  for  Crown 
Cases  Reserved,  and  we  must  treat  that  for  the 
purposes  of  these  proceedings  as  being  the 
authority  by  which  we  are  bound.  Now,  the 
same  point  arises  with  regard  to  the  third 
case — that  is  to  say,  the  summons  under  sect.  3 
of  the  Act  of  1874  with  a  slight  addition 
to  which  I  must  refer.  There  the  learned  magis- 
trate, having  again  stated  the  facts  in  reference 
to  Terry's  user,  considered  he  was  bound  by  the 
decision  in  Stoddart  v.  Argus  Printing  Company 
{sup.)  because,  in  addition  to  that,  there  was  the 
case  of  Cox  v.  Andrews  (sup,)  which  had  held,  and 
I  think  rightly  held,  that  the  Act  of  1874  was  an 
amendment  with  an  extension  of  the  Act  of  1853, 
and  that  the  two  Acts  were  to  be  read  together, 
and,  of  course,  having  regard  to  the  fact  that  the 
two  Acts  are  to  be  read  together,  if  a  limited  con- 
struction were  to  be  put  on  sect.  7,  so  that  it  was 
only  to  be  confined  to  the  first  class  of  offences 
mentioned  in  the  1st  section  of  the  Act  of  1853, 
the  same  argument  would  or  might  be  applied 
with  reason  to  sect.  3  of  the  Act  of  1874,  because 
it  might  then  be  successfully  maintained  that  the 
Act  of  1874,  when  it  referred  to  any  such  bet  or 
wager,  or  any  such  event  or  contingency  as  is 
mentioned,  would  of  course  be  limited  in  the 
same  way  as  sect.  7  would  be  limited.  I  might 
say  at  once  that  I  do  not  adopt  the  wide  conten- 


tion of  Mr.  Avory  that  the  words  "  any  such  event 
or  contingency "  were  meant  to  widen  the  scope 
of  the  Act  altogether  by  including  information 
about  bets,  or  information  about  contingencies. 
I  think  they  are  very  important  to  indicate  that 
sub-sect.  1  of  sect.  3  of  the  Act  of  1874  includes 
all  the  1st  section  of  the  Act  of  1853,  but  I  still 
think  there  must  be  the  element,  which  I  think  is 
essential  in  all  these  case*  under  the  Act,  of  some 
place  which  is  used  as  a  part  of  the  machinery 
whereby  the  unlawful  transaction  is  carried  out, 
though  the  money  may  not  be  actually  received 
there.  I  think,  therefore,  that,  adopting  the  view 
the  learned  magistrate  did  of  sect.  7  of  the  Act  of 
1853,  he  was  quite  logical  and  consistent  in 
applying  the  same  view  to  sect.  3  of  the  Act  of 
1874;  but,  as  I  think  he  should  have  followed  the 
decision  of  the  Court  for  Crown  Cases  Reserved 
in  Beg.  v.  Stoddart  (sup.)  and  that  his  judgment 
in  this  respect  should  be  reversed  as  regards  the 
information  under  sect.  7,  so  I  think  it  must 
under  sect.  3  of  the  Act  of  1874,  and  therefore  in 
both  these  ca&es,  these  two  appeals,  the  case  must 
be  remitted  to  the  magistrate. 

Darling,  J. — I  am  of  the  same  opinion.  I 
desire  to  say  a  word  with  regard  to  the  first  of 
these  appeals.  I  quite  agree  that  the  case  on 
which  the  learned  magistrate  felt  bound  to 
act — Stoddart  v.  Argus  Printing  Company  (sup.) 
— is  in  conflict  with  the  other  case  to  which  my 
Lord  has  alluded,  and  which  was  decided  by  the 
full  court,  and  I  think  that  decision  must  prevail. 
But,  besides  that,  I  should  disagree  with  this 
case  of  Stoddart  v.  Argus  Printing  Company  (sup.) 
and  with  the  judgment  that  was  given.  Philli- 
more, J.  held  that  sect.  7,  which  created  the 
punishment  for  the  offence,  was  confined  to  the 
offences  which  are  enumerated  in  sect.  1  of  the 
Betting  Act  1853.  He  says:  "And  when  one 
comes  to  examine  that  section  carefully'* — that 
is,  sect.  7 — "it  seems  clear  that  it  is  directed 
only  against  advertisements  of  houses  kept  for 
the  purpose  mentioned  in  the  first  part  of  sect.  1 
— that  is  to  say,  for  the  purpose  of  betting  with 
persons  physically  resorting  thereto — and  is  not 
directed  against  advertisements  of  houses  kept 
for  the  purpose  mentioned  in  the  second  part  of 
sect.  1."  I  think,  if  you  examine  it  carefully, 
you  will  see  that  sect.  7  is  not  exclusively  con- 
fined to  offences  against  the  first  half  of  sect.  1, 
because  it  says :  "  Any  person  exhibiting  or  pub- 
lishing " — the  things  Phillimore,  J.  alluded  to — 
"  whereby  it  shall  be  made  to  appear  that  any 
house,  office,  room,  or  place  is  opened,  kept,  or 
used  for  the  purpose  of  making  bets  or  wagers 
in  manner  aforesaid  " — that  is  quite  true,  that  is 
all  within  the  first  part  of  sect.  1 — "  or  for  the 
purpose  of  exhibiting  lists  for  betting";  but 
exhibiting  lists  for  betting  is  not  forbidden  by 
sect.  1  at  all,  neither  by  the  first  nor  the  second 
part  of  it.  Therefore  this  deals  with  an  offence  for 
which  one  may  be  prosecuted  under  sect.  7,  which 
is  certainly,  wherever  it  may  be,  not  in  the  first 
part  of  sect.  1  of  the  Betting  Act  of  1853.  Now, 
to  hold  that  sect.  7  does  apply  to  the  first  part  of 
sect  1,  and  to  nothing  more,  is  obviously  to  put 
a  most  technical  and  a  most  limited  construction 
on  this  Act  of  Parliament.  Why  should  one  put 
it  P  It  is  not  necessary  to  do  so,  as  was  shown  by 
the  case  to  which  my  Lord  has  alluded.  This 
decision,  as  I  say,  is,  I  think,  inconsistent  with 
that.   But  on  general  grounds  I  can  see  no  reason 
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for  holding  that  this  sect  7  was  necessarily  cat 
down  to  those  offences  in  the  first  part  of  sect.  1, 
and  left  ondealt  with  all  the  offences  mentioned 
in  the  second  part  of  sect.  1,  and  therefore  reduced 
the  second  part  of  sect.  1  to  a  nullity.  It  seems 
to  me  that  what  one  must  do  in  these  cases  is  to 
have  some  regard  to  what  the  Legislature  was 
aiming  at.  The  Legislature  was  not  aiming  so 
much  at  a  person  who  goes  to  a  house  to  bet,  and 
bets  with  a  person  in  a  house,  or  bets  with  a 
person  who  comes  into  a  house.  It  was  really 
trying  to  put   down  what   it  considered  was  a 

Sublic  vice.  That  is  shown  by  the  fact  that  they 
id  from  time  to  time  prohibit  such  things  as  the 
advertising,  the  publication,  or  exhibition  of  lists 
for  betting.  You  need  not  go  into  the  house  to 
look  at  the  list.  It  does  not  say  so,  and  therefore 
I  cannot  say  that  we  ought,  in  construing  such  an 
Act  as  this,  to  assume  that  the  Legislature  meant 
to  forbid  things,  and  then  to  make  it  impossible 
that  anybody  should  be  prosecuted  who  did  the 
thing  which  was  forbidden.  It  seems  to  me  that 
this  case  was  wrongly  decided,  and  one  of  the 
consequences  of  its  being  wrongly  decided  is  that 
it  came  in  conflict  with  the  other  case  to  which  my 
Lord  has  referred.  I  do  not  wonder  that  it  was 
decided  as  it  was.  It  was  brought  before  the  court 
in  a  most  unsatisfactory  way.  It  was  a  mock  battle 
altogether.  The  plaintiff  and  defendants  engaged 
one  another  in  order  that  no  genuine  person 
should  Bue  either  of  them.  That  was  the  object 
of  it.  Goodness  knows  what  instructions  were 
given  to  their  counsel.  Of  course  their  counsel 
only  argued  upon  the  instructions  that  they  got. 
I  can  only  say  that  the  argument  which  did  not 
prevail  was  a  very  short  one.  It  did  not  draw 
attention  to  the  point  to  which  I  have  drawn 
attention.  It  appears  to  me  not  only  to  have 
been  very  short,  out  it  was  a  very  perfunctory 
argument  altogether.  I  refer  to  the  argument  for 
the  defendants.  They  desired  to  have  a  verdict 
against  them,  and  they  got  it,  and  it  seems  to 
me  they  cannot  hope  to  maintain  it  any  longer. 

Channell,  J.— I  agree.  I  only  want  to  add  that 
I  think  sect.  7,  as  to  the  expression  "  bets  and 
wagers,"  bets  refer  to  the  first  part  of  the  1st 
section,  and  wagers  to  the  second  part,  and  wagers 
is  quite  apt  to  refer  to  that  second  part  of  the 
1st  section,  and  consequently  I  think  the  words 
expressly  relate  to  it  I  agree  I  cannot  see  that 
there  is  any  reason  why  it  should  not  relate  to  it. 
Then,  as  an  additional  reason  why  we  are  not 
bound  by  the  decision  in  Stoddart  v.  Argus  Print- 
ing Company  {sup.),  I  point  out  that  there  is  no 
appeal  from  our  present  decision,  it  being  in  a 
criminal  matter;  and  I  understand,  where  you 
have  conflicting  cases,  in  such  a  case  as  that  the 
court  is  bound  to  form  its  own  opinion. 

Appeals  remitted. 
Solicitors  for  the  appellant,  MaUcin  and  Co. 
Solicitor  for  the  respondent,  E.  M.  Lazarus. 


Friday,  April  25, 1902. 
(Before  Lord  Alybbstonb,  C.J.,  Dablhtg  and 
Ohannbll,  JJ.) 
Hawkb  v.  Mackenzie  (No.  3).  (a) 
Gaming — Convictions  under  the  Betting  Acts  1853 
and    1874  —  Penalties  —  Informer  —  Claim    to 
moiety — Discretion  of  magistrate — Metropolitan 
Police  Courts  Act  1839  (2  £  3  Viet.  c.  71),  s.  34 
— Betting  Act  1853  (16  &  17  Vict.  c.  119),  s.  9. 

H.  laid  two  informations  aaainst  M.  under  the 
Bettina  Act  1853,  and  M.  was  convicted  on 
both  informations.  The  magistrate  fined  M. 
1001.  on  the  first  and  Is.  on  the  second  conviction, 
and  ordered  him  to  pay  20  guineas  costs.  There- 
upon  H.  claimed  that  he  was  entitled  as  of  right 
under  sect.  9  of  the  Betting  Act  1853  to  a  moiety 
of  the  penalties,  or,  if  the  magistrate  had  a  dis- 
cretion under  sect.  34  of  the  Metropolitan  Police 
Courts  Act  1839  to  refuse  such  moiety,  he  could 
only  exercise  such  discretion  on  proof  that  H.  was 
guilty  of  corrupt  practices.  The  magistrate 
found  that  H.  had  not  been  guilty  of  corrupt 
practices,  but  held  that  he  had  a  discretion  under 
sect.  34  of  the  Metropolitan  Police  Courts  Act 
1839  and  that  such  discretion  was  not  limited  to 
cases  where  there  were  corrupt  practices,  and  he 
adjudged  that  H.  should  not  receive  a  moiety  of 
the  penalties. 

H.  appealed. 

Held,  that  the  decision  of  the  magistrate  must  be 
affirmed. 

Appeal  by  case  stated  from  the  decision  of  a 
metropolitan  magistrate. 

An  information  was  preferred  by  the  appellant, 
John  Hawke,  against  the  respondent,  Donald 
Mackenzie,  under  sect.  7  of  the  Betting  Act  1853 
(16  &  17  Vict.  c.  119)  for  that  he  being  the 
occupier  of  a  certain  office  or  place — to  wit, 
an  office  or  place  situate  at  23,  Bedford- 
street,  Strand— did  on  the  12th  Nov.  1901,  at 
23,  Bedford-street,  Strand,  knowingly  and  wil- 
fully permit  the  office  to  be  used  by  H.  T.  Terrj, 
a  person  using  the  same  for  the  purpose  of  money 
or  valuable  things  being  received  by  or  on  behalf 
of  H.  T.  Terry  as  and  for  the  consideration  for 
an  undertaking  or  promise  to  pay  or  give  there- 
after money  on  events  or  contingencies  of  or  re- 
lating to  the  game  of  football,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

At  the  respective  hearings  on  the  5th  and  7th 
Dec.  1901  the  two  summonses  issued  on  the  above 
informations  were  heard,  and  on  the  11th  Deo.  the 
magistrate  convicted  Donald  Mackenzie  on  these 
informations  and  fined  him  100Z.  on  (1)  and  la.  on 
(2)  and  ordered  him  to  pay  20  guineas  costs.  The 
magistrate  found  also  as  a  fact  that  the  informer, 
the  present  appellant,  was  not  guilty  of  corrupt 
practices,  but  ne  considered  this  to  be  immaterial 
(see  2  &  3  Vict.  o.  71,  s.  34),  and  he  adjudged 
that  he  should  not  receive  any  part  of  the 
penalties. 

Upon  the  above  facts  counsel  for  the  appellant 
contended  :  That  under  the  abore  circumstanoea 
the  informer  was  by  virtue  of  sect.  9  of  16  &  17 
Yict.  o.  119  entitled  to  one  half  of  the  penalties, 
notwithstanding  sect.  34  of  the  Metropolitan 
Police  Courts  Act  1839  (2  &  3  Yict.  o.  71). 

The  magistrate  was  of  opinion  that  he  had 
discretion  to  deprive  the  informer  of  the  whole 

(a)  Reported  by  J.  Ahdmw  Stbakav,  E*q.,  Benietar-U-Lwr. 
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or  any  part  of  the  moiety  of  the  penalties 
although  he  did  not  think  that  the  informer  was 
guilty  of  corrupt  practices. 

The  question  on  which  the  opinion  of  the  court 
was  desired  was  whether  the  magistrate  upon  the 
statement  of  facts  came  to  a  correct  determina- 
tion in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premises. 

The  Betting  Act  1853  (16  &  17  Vict.  o.  119) : 

Sect.  9.  Ods  half  of  every  pecuniary  penalty  which 
shall  be  adjudged  to  be  paid  under  this  Act  shall  be  paid 
to  the  informer,  and  the  remaining  half  shall  be  paid  or 
applied  in  aid  of  the  poor  rate  of  the  parish  in  whioh  the 
offence  shall  hare  been  committed. 

The  Metropolitan  Police  Courts  Act  (2  &  3  Vict. 
c.71): 

Sect.  34.  And  whereas  by  divers  Acts  the  moiety  or 
other  fixed  portion  of  the  penalties  to  be  thereby  re- 
covered is  directed  to  be  adjudged  to  the  informer,  and 
the  same  has  been  found  to  encourage  oorrupt  practioes 
of  oommon  informers;  for  prevention  thereof  be  it 
enacted  that  where,  by  any  Act  now  in  force  or  here- 
after to  be  passed,  a  moiety  or  other  fixed  portion  of  the 
penalty  or  penalties  thereby  imposed  is  or  shall  be 
directed  to  be  paid  to  the  informer,  not  being  the  party 
aggrieved,  it  shall  be  lawful  for  any  one  of  the  said 
magistrates  before  whom  the  conviction  shall  be  had  to 
adjudge  that  no  part,  or  such  part  only  of  the  penalties 
as  he  shall  think  fit,  shall  be  paid  to  the  informer. 

By  the  Statute  Law  Revision  Act  (No.  2)  1890 
(52  &  53  Vict.  c.  51),  schedule,  part  2,  sect.  34  (aup.) 
is  repealed  from  the  beginning  to  the  words 
''enacted  that." 

Avory,  K.O.  (Mochay  with  him)  for  the  appel- 
lant.— The  magistrate  had  in  fact  no  discretion 
to  refuse  the  appellant  the  moiety  of  the  penalties 
which  sect.  9  of  the  Betting  Act  1853  gave  him. 
The  latter  statute  was  passed  since  the  Metro- 
politan Police  Courts  Act,  and  sect.  9  is  a  specific 
enactment  that  the  informer  in  prosecutions  under 
the  Act  is  entitled  to  a  moiety  of  the  penalties. 
This  is  sufficient  to  take  it  out  of  sect.  34  of  the 
Metropolitan  Police  Courts  Act.  At  all  events, 
if  he  has  a  discretion  under  sect.  34,  it  can  only 
be  exercised  on  proof  that  the  informer  was  guilty 
of  oorrupt  practioes.  The  preamble  to  sect.  34 
is  repealed  by  the  Statute  Law  Revision  Act  1890, 
but  that  does  not  and  was  not  intended  to  alter  the 
effect  of  the  section.  The  preamble  may  still 
be  looked  at  to  see  the  nature  of  the  mischief 
aimed  at : 

Beg.  v.  Titterton,  73  L.  T.  Bep.  345 ;  (1895)  2  Q.  B. 
61; 

Powell  v.  Kempton  Park  Racecourse  Company,  80 
L.  T.  Bep.  538;  (1899)  A.  C.  143. 
The  learned  magistrate  has  given  no  reason  what- 
ever for  depriving  the  appellant  of  his  rights 
under  sect.  9. 
The  respondent  did  not  appear. 

Lord  Alvebstone,  C.J.— The  last  case  raises 
an  entirely  different  point.  The  magistrate  has 
convicted  Mr.  Mackenzie  and  fined  him  100Z., 
and  ordered  him  to  pay  20  guineas  costs;  and 
then  he  said :  "  I  found  also  as  a  fact  that  the 
informer,  the  present  appellant,  was  not  guilty  of 
oorrupt  practices;  but  I  considered  this  to  be 
immaterial "  (referring  to  the  Acts),  "  and  I  ad- 
judged that  he" — that  is  to  say,  Mr.  Hawke, 
the  present  appellant — "  should  not  receive  any 
part  of  the  penalties."  The  question  arises  under 
two  sections.  Under  sect.  9  of  the  Act  passed  in 
Mao.  Cab.— Vol.  XX. 


the  year  1853, "  one  half  of  every  pecuniary  penalty 
which  shall  be  adjudged  to  be  paid  under  this  Act 
shall  be  paid  to  the  informer,  and  the  remaining 
half  shall  be  applied  in  aid  of  the  poor  rate."  If 
the  matter  had  stood  there,  of  course  the  appel- 
lant would  have  been  entitled  to  succeed,  but  there 
was  at  the  time  under  the  Metropolitan  Police 
Courts  Act  of  1839,  s.  34,  this  section :  "  And 
whereas  by  divers  Acts  the  moiety  or  other  fixed 
portion  of  the  penalties  to  be  thereby  recovered  is 
directed  to  be  adjudged  to  the  informer,  and  the 
same  has  been  found  to  encourage  the  corrupt 
practices  of  common  informers;  for  prevention 
thereof  be  it  enacted  that  where,  by  any  Act  now 
in  force  or  hereafter  to  be  passed,  a  moiety  or  other 
fixed  portion  of  the  penalty  or  penalties  thereby 
imposed  is  or  shall  be  directed  to  be  paid  to  the 
informer,  not  being  the  party  aggrieved,  it  shall 
be  lawful  for  any  one  of  the  said  magistrates 
before  whom  the  conviction  shall  be  had  to 
adjudge  that  no  part,  or  such  part  only  of  the 
penalty  as  he  shall  think  fit,  shall  be  paid  to  the 
informer."  Now,  the  learned  magistrate  here  has 
justly  and  rightly  in  the  interests  of  the  appel- 
lant negatived  the  existence  of  corrupt  practices, 
and  he  has  found  that  there  were  none,  but  he  has 
exercised  a  discretion.  Mr.  Avory  makes  two 
points.  He  first  says  that  because  the  Act  of 
1853  was  passed  in  that  year — that  is  to  say,  some 
fourteen  years  later  than  the  Act  of  1839 — full 
effect  must  be  given  to  the  words  "  one  half  shall 
be  paid  to  the  informer,"  and  that  it  is  an  enact- 
ment inconsistent  with  there  being  any  discretion 
on  the  part  of  the  learned  magistrate.  I  think 
that  goes  too  far.  The  section  says  in  terms  it  is 
to  apply  to  Acts  hereafter  to  be  passed — I  mean 
the  section  of  the  Act  of  1839 ;  and  it  further 
says  this,  it  is  to  apply  in  every  case  where  a 
moiety  is  or  shall  be  directed  to  be  paid  to  the 
informer.  The  words  are  express.  Therefore  to 
the  main  argument  of  Mr.  Avory  1  am  not  able 
to  accede.  Then  he  said,  but  at  least  if  there 
is  a  discretion,  that  discretion  can  only  be  exer- 
cised for  good  cause,  and  that  good  cause  must 
be  either  something  that  amounts  to  corrupt 
practices,  or  some  other  good  cause  which  the 
magistrate  has  in  his  mind,  and  which  can  be,  so 
to  speak,  appreciated  by  us.    Now,  I  think  it  is 

?uite  impossible  to  confine  it  to  corrupt  practices, 
may  say  parenthetically  that  I  attach  no  im- 
portance to  the  repeal  of  this  preamble  of  the 
section  by  the  Statute  Law  Revision  Act.  I  am 
dealing  with  the  Act  as  though  it  had  not  been 
repealed,  but  the  motive  of  the  section  is  one 
thing,  the  enactment  is  another.  The  motive  is 
that  it  had  been  found  to  encourage  oorrupt 
practices,  but,  instead  of  limiting  the  enacting 
part  to  the  case  of  oorrupt  practices,  they  say 
there  shall  be  a  discretion.  Now,  I  wish  to  say 
that  I  do  not  want  to  lay  down  the  rule  that  the 
magistrate  has  an  arbitrary  discretion  which  he 
can  exercise  without  good  reason.  I  think,  if  no 
corrupt  practices  are  suggested  or  established, 
that  under  ordinary  circumstances  most  certainly 
the  magistrate  ought  to  give  the  informer  half 
the  penalty ;  but  it  seems  perfectly  impossible  to 
say  that  he  has  not  got  a  discretion  upon  other 
grounds,  and  I  can  well  imagine,  not  to  repeat 
the  cases  that  were  put  in  argument,  that  either 
from  the  amount  of  the  penalty  in  cases  that 
have  been  before  him,  or  other  considerations,  he 
might  be  of  opinion  that  the  informer,  who  was 
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appearing  and  performing  a  public  duty,  and  not 
wishing  to  make  a  profit,  ought  not  to  receive  a 
part  ox  the  penalty.  At  any  rate,  I  think  it  is 
impossible  for  as  to  say  that  the  magistrate  had 
no  discretion,  and  I  oertainly  think  there  is  no 
ground  fur  our  interfering  with  his  discretion. 
All  I  do  say  is  this,  that  of  course  where  there  is 
no  case  of  corrupt  practices  the  magistrate  must 
exercise  a  judicial  discretion  as  to  whether  or  not 
he  will  deprive  the  informer  of  his  penalty.  But 
I  think  we  should  be  wrong  if  we  were  to  over- 
rule, or  attempt  to  overrule,  the  discretion  of  the 
magistrate  in  this  case,  there  being  no  ground  for 
our  so  doing.  Therefore  I  think  that  the  last 
appeal  by  Mr.  Hawke  must  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion. 

Channbll,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  MaUcin  and  Co. 


April  21  and  22, 1902. 
(Before  Lord  Alvbbstone,  C.J.,  Darling  and 

Channbll,  JJ.) 
Haybs  (app.)  v.  Bulb  and  anothbb  (reeps.).  (a) 
Adulteration  of  food — Butter — Notice  in  shop— 
Notice  on  wrapper — Label — Protection  of  seller 
by  notice  on  wrapper  delivered  with  article — 
Sale  of  Food  and  Drugs  Act  1875  (38  &  39  Vict, 
c.  63),  ss.  6,  8. 

To  a  purchaser  who  went  into  a  shop  and  asked 
for  half  a  pound  of  best  fresh  butter  the  seller 
sold  butter  which  was  found  to  be  adulterated 
by  the  addition  of  water,  and  which  was  in  fact 
milk-blended  butter    containing    an   excess    of 
water. 
There  was  hung  in  a  conspicuous  place  in  the 
shop  a  notice  mat  all  butter  sold  in  the  shop  was 
milk-blended  butter,  and  the  butter  when  handed 
to  the  purchaser  was  wrapped  up  in  a  paper 
wrapper  on  which  was  printed  a  notice  that  the 
butter  was  choicest  butter  blended  with  milk, 
whereby    the  percentage    of  water  in  it  was 
increased. 
Upon  an  information  against  the  seller  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875  for 
selling  butter  which  was  not  of  the  nature,  sub- 
stance, and  auality  of  the  butter  demanded,  the 
justices  found  that  the  sale  was  to  the  prejudice 
of  the  purchaser,  but  that  the  seller  was  protected 
by  sect.  8  of  the  Act  by  reason  of  the  notice  in 
the  shop,  and    by  reason  that  the  butter  was 
wrapped  in  a  printed  notice  disclosing  the  fact 
that  the  article  was  a  mixture,  but  there  was  no 
finding  by  them  as  to  whether  the  notice  on  the 
wrapper  could  or  could  not  be  seen  by  an  ordinary 
purchaser. 
Held,  that  the  notice  on  the  wrapper  was  a  sufficient 
notice  by  label  within  sect.  8,  and  was  a  good 
defence  under  that  section,  and  that  the  justices 
were  right  in  dismissing  the  information. 
Cask  stated  by  justices  of  the  peace  for   the 
county  of  Woroester,  Bitting  as  a  court  of  sum- 
mary jurisdiction  at  Redditoh. 

An  information  was  preferred  by  Alfred  Hayes 
(the  appellant)  against  William  Rule  and  Owen 
Law  (the  respondents)  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875,  charging  the  respon- 

(•)  Reported  by  W.  W.  Ou,  Esq.,  Barrister-*i-Law. 


dents  that  they,  being  servants  of  Messrs  Pearks, 
Q-nnston,  and  Tee  Limited,  unlawfully  and  wil- 
fully sold  to  the  appellant  and  to  his  prejudice 
an  article  of  food — namely,  butter — which  was 
not  of  the  nature,  substance,  and  quality  of 
the  article  of  food  demanded  by  the  appellant  as 
purchaser. 

The  charge  was  dismissed  by  the  justices 
subject  to  this  case. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted : — 

The  appellant  was  an  inspector  of  police,  and 
was  authorised  to  act  under  the  Sale  of  Food  and 
Drugs  Acts. 

On  the  26th  Sept.  1901  Mrs.  Dutfield  went, 
under  the  direction  of  the  appellant,  to  the  ivtail 
shop  of  Messrs.  Pearks,  Gunston,  and  Tee 
Limited  (known  as  PearkB*  Stores)  in  the  town 
of  Redditch,  and  asked  a  shop  assistant  (the 
respondent  Rule)  to  be  supplied  with  half  a 
pound  of  best  fresh  butter,  which  the  respondent 
supplied,  and  for  which  he  was  paid  6d.  Shortly 
after  this  purchase  Mrs.  Dutfield  pointed  tc 
another  lump  of  butter  on  the  counter  and  said 
she  would  have  half  a  pound  of  that  butter,  which 
was  supplied  and  handed  to  her,  and  for  which 
she  paid  5£d.  At  thiB  point  the  appellant  came 
into  the  shop  and  complied  with  the  provisions 
of  the  Act  for  the  purpose  of  analysis.  The 
manager  of  Messrs.  Pearks,  Gunston,  and  Tee 
Limited  (the  respondent  Law)  was  present  when 
Mrs.  Dutfield  was  supplied  with  the  second  lot  of 
butter. 

Each  lot  of  the  butter  when  it  was  handed  to 
Mrs.  Dutfield  was  wrapped  up  in  a  paper  wrapper 
or  label  on  which  was  printed  in  blue  letters: 
"ThiB  is  choicest  butter,  blended  with  pure 
English  full  cream  milk,  whereby  the  percentage 
of  water  in  the  butter  is  increased  to  about  twenty- 
four  per  cent.  Pearks*  Butter  (Milk-blended), 
Half  Pound." 

When  the  appellant  came  into  the  shop  the 
respondent  Law  pointed  to  a  printed  notice  hung 
in  the  shop.  This  was  headed  "Notice,"  and 
was  as  follows : 

All  batter  sold  at  this  establishment  U  Pearks'  milk- 
blended  batter  and  is  ohoioest  batter,  blended  with  pare 
English  fall  oream  milk  whereby  the  percentage  of  water 
in  the  batter  is  increased  to  about  twenty-four  per  cent 
— For  Pearks,  Gunston,  and  Tee  Limited.— By  Order, 
John  Dumphbbts,  Secretary." 

This  notice  was  hanging  in  such  a  position  as 
to  be  facing  and  readily  seen  by  any  purchaser 
coming  into  the  shop,  although  the  appellant 
denied  having  seen  the  notice  up  to  the  time  he 
began  dividing  the  butter,  but  he  admitted  that 
if  he  had  wished  he  could  have  read  the  notice. 
There  were  two  such  notices  in  the  shop. 

The  appellant  before  purchasing  had  read  of 
cases  affecting  Pearks'  butter,  and  he  knew  how 
the  company  were  trading,  but  he  did  not  know 
anything  about  butter. 

The  analyst  in  his  certificate  certified  that 

The  above  sample  is  adulterated  by  the  addition  of 
water  to  the  extent  of  at  least  4*6  per  cent.  The  sample 
oontained  the  parts  as  under:  Moisture,  20  6  parte; 
fat,  ourds,  and  salt,  79*4  parts.  The  above  opinion  is 
based  upon  the  faot  that  the  above  sample  oontained  at 
least  20*6  per  cent,  of  water,  whereas  a  genuine  batter 
should  not  contain  more  than  16  per  cent  of  moisture. 
No  change  had  taken  place  in  the  constitution  of  the 
sample  which  would  interfere  with  the  analysis. 
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It  was  contended  for  the  appellant  that  the 
label  and  notioe  did  not  protect  the  respondents 
from  the  provisions  of  the  Act,  and  that  it  had 
not  been  proved  that  the  notice  was  Been  by  the 
purchaser  prior  to  the  completion  of  the  purchase, 
and  that  the  recognised  standard  of  moisture  in 
batter  was  16  per  oent.,  whereas  the  analyst's  certifi- 
cate proved  that  the  butter  sold  contained  206  per 
cent. ;  that  the  onus  lay  upon  the  respondents  to 
show  how  the  excessive  amount  of  moisture  came 
to  be  in  the  butter,  and  that  if  they  failed  to 
satisfy  the  justices  that  it  was  from  causes 
beyond  their  control,  or  was  not  intentionally 
introduced  by  mixing  milk  with  the  butter,  then 
the  offence  charged  under  sect,  6  was  complete, 
and  no  label  they  could  frame  could  protect  them 
against  what  was  alleged  to  be  the  fraudulent 
purpose  of  the  respondents. 

It  was  contended  on  behalf  of  the  respondents 
that  the  appellant  had  not  made  out  a  case ;  that 
the  notice  in  the  Bhop  entirely  protected  the 
respondents;  also  that  there  was  not  any  legal 
standard  as  to  the  percentage  of  water  in  butter, 
and  that  the  prosecution  had  no  case,  the  notice 
clearing  them  from  liability,  and  disposing  of  any 
plea  the  appellant  might  urge  of  fraudulent 
intent;  that  tbe  appellant  had  admitted  tbat 
before  he  went  to  the  shop  he  knew  what  he  went 
to  purchase,  and  that  he  had  read  of  previous 
cases  and  knew  how  the  respondents'  employers 
were  trading,  and  that  they  were  selling  milk- 
blended  butter,  and  that  he  did  not  require  the 
notice  to  be  put  prominently  before  him. 

It  was  also  contended  that  the  notice  protected 
the  respondents  from  the  charge  that  the  goods 
were  sold  "  to  the  prejudice  of  the  purchaser  " : 
(Sandys  v.  Small,  39  L.  T.  Hep.  118;  3  Q.  B. 
Div.  449;  Morris  v.  Johnson,  54  J.  P.  612). 

The  justices  determined  (1)  that  as  the  appel- 
lant had  by  his  agent  asked  to  be  supplied  with 
best  butter,  and  had  received  an  article  which 
was  not  pure  butter,  although  an  article  of 
commerce,  the  sale  was  a  sale  "to  the  preju- 
dice of  the  purchaser";  (2)  that  the  respon- 
dents were  entitled  to  the  protection  afforded  by 
sect.  8  of  the  Sale  of  Food  and  Drugs  Act  1875, 
bv  reason  of  the  printed  notices  exposed  in  the 
shop  of  Messrs.  Pearks,  Gunston,  and  Tee 
Limited,  and  by  reason  that  the  butter  sold  to 
the  appellant  was  wrapped  in  a  printed  notice 
disclosing  the  fact  that  the  article  was  a  mixture, 
and  having  regard  to  the  admissions  of  the  appel- 
lant that  he  knew  how  the  respondents'  principals 
were  trading. 

The  questions  of  law  for  the  opinion  of  m  the 
court  were :  1.  Whether  the  sale  of  milk- blended 
butter  by  the  respondent  Rule  was  under  the 
circumstances  hereinbefore  stated  a  sale  to  the 

Srejudice  of  the  purchaser  within  sect.  6  of  the 
ale  of  Food  and  Drugs  Act  1875.  2.  Whether  in 
what  the  respondent  Rule  did  in  wrapping  the 
batter  in  the  paper  with  the  notice  printed  thereon 
as  stated  in  the  case,  and  calling  the  appellant's 
attention  to  the  notice  hung  in  the  shop  in  the 
manner  and  under  the  circumstances  proved  by 
the  evidence,  he  was  protected  by  sect.  8  of  the 
Act. 

The  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict  c.  63)  provides : 

Sect  6.  No  person  shall  sell  to  the  prejudice  of  the 
pnreh—T  any  artiolt  of  food  or  any  drug  which  is  not 


of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  suoh  purchaser,  under  a  penalty  not 
exceeding  twenty  pounds.     .     .     . 

Sect.  8.  Provided  that  no  person  shall  be  guilty  of 
any  such  offence  as  aforesaid  in  respect  of  the  sale  of  an 
article  of  food  or  a  drug  mixed  with  any  matter  or 
ingredient  not  injurious  to  health,  and  not  intended 
fraudulently  to  increase  its  bulk,  weight,  or  measure,  or 
oonoeal  its  inferior  quality,  if  at  the  time  of  delivering 
suoh  article  or  drug  he  shall  supply  to  the  person 
receiving  the  same  a  notioe,  by  a  label  distinctly  and 
legibly  written  or  printed  on  or  with  the  article  or  drug, 
to  the  effect  that  the  same  is  mixed. 

The  Sale  of  Food  and  Drugs  Act  1899  (62  &  63 
Vict  c.  51)  provides : 

Sect  12.  The  label  referred  to  in  section  eight  of  the 
Sale  of  Food  and  Drugs  Act  1875  shall  not  be  deemed 
to  be  distinctly  and  legibly  written  or  printed  within 
the  meaning  of  that  section  unless  it  is  so  written  or 
printed  that  the  notioe  of  mixture  given  by  the  label  is 
not  obscured  by  other  matter  on  the  label.    .     .     . 

Amphlett,  K.O.  (Carmiohael  with  him)  for  the 
appellant. — The  justices  ought  to  have  convicted 
the  respondents.  The  present  case  differs  essen- 
tially from  the  case  recently  before  the  court, 
the  case  of  Pearks,  Chmston,  and  Tee  Limited  v. 
Houghton  {ante,  p.  445  ;  86  L.  T.  Rep.  325 ;  (1902) 
1  K.  8.  889),  where  it  was  held  that  the  seller  was 
protected  by  the  notice  hung  on  the  wall  of  the 
Bhop.  In  that  case  the  purchaser  asked  for  half  a 
pound  of  Is.  butter  and  got  it ;  here  the  purchaser 
asked  for  the  best  fresh  butter,  but  did  not  get  it. 
That  constitutes  a  difference  between  the  two 
caseB.  Therefore  in  this  case  the  purchaser  did 
not  get  butter  of  the  nature,  substance,  and 
quality  demanded,  and  the  onuB  was  thrown  on 
the  seller,  and,  as  the  article  was  sold  in  a  mixed 
state,  the  seller  was  bound,  under  sect.  24,  to  tell 
the  purchaser  that  the  butter  he  was  selling  was 
not  the  best  fresh  butter,  which  was  the  article 
demanded.  The  seller  did  not  discharge  the 
onus  on  him,  and  ought  to  have  been  convicted : 

Pearks,  Ounston,  and  Tee  Limited  v.  Houghton 
(ubi  sup.)  t 

Spiers  and  Pond  v.  Bennett,  74  L.  T.  Eep.  697  \ 
(1896)  2  Q.  B.  65  ; 

Pearks,  Ounston,  and  Tee  Limited  v.  Knight,  ante, 
p.  824;  85  L.  T.  Eep.  379  ;  (1901)  2  K.  B.  825. 

A  guilty  knowledge  by  the  seller  is  not  necessary 
to  constitute  the  offence.  Although  the  appellant 
sent  another  person  into  the  shop  to  make  the 
purchase,  the  appellant  was  really  the  purchaser : 

Btace  v.  Smith,  45  J.  P.  141. 
The  justices  have  found  that  there  was  a  sale  to 
the  prejudice  of  the  purchaser ;  and  therefore  all 
that  the  appellant  has  to  show  now  is  that  there 
was  evidenoe  to  support  such  a  finding.  There 
was  such  evidence,  as  the  purchaser  asked  for 
best  fresh  butter  and  did  not  get  it.  Sect.  8 
affords  no  defence  here.  The  appellant  did  not 
see  the  notice  until  the  purchase  was  complete, 
and  that  was  too  late.  There  is  no  finding  by 
the  justices  that  the  purchaser  saw  the  notioe  or 
that  the  label  could  be  read  by  an  ordinary  pur- 
chaser.   Therefore  the  label  was  no  defenoe : 

Liddiard  v.  Beece,  44  J.  P.  233. 
Sect  8  of  the  Act  of  1875  is  controlled  by  sect.  12 
of  the  Sale  of  Food  and  Drugs  Act  1899  (62  & 
63  Yict.  o.  51),  which  provides  that  the  label 
must  not  be  obscured  by  other  matter  on  the 
label.    Before  sect.  8  is  held  to  be  a  defence  in 
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this  case  there  ought  to  be  a  dear  and  dis- 
tinct finding  by  the  justices  that  the  label 
was  a  label  which  could  be  clearly  seen  by  an 
ordinary  purchaser,  but  there  is  no  such  finding. 

ejord  Alvbbstonb,  0. J.  referred  to  sect  6  of  the 
argarine  Act  1887.] 

Avory.  K.C.  (Asquiih,  E.O.  and  W.  Frampton 
with  him)  for  the  respondents. — The  justices 
were  right  in  dismissing  the  information.  The 
only  fault  (if  any)  which  can  be  found  with  the 
justices  is  that  the  respondents  may  complain 
that  the  justices  ought  also  to  have  found  that 
there  was  no  evidence  of  a  sale  to  the  prejudice  of 
the  purchaser  within  the  meaning  of  sect.  6.  As 
to  sect.  8,  they  have  clearly  found  that  there  was 
a  printed  label  within  the  meaning  of,  and  com- 
plying with  the  provisions  of,  sect.  8,  and 
therefore  it  is  not  correct  to  say  that  they  had 
not  fully  before  them  the  question  under  sect.  8. 
The  points  were  fully  brought  before  them  in  the 
contentions  of  the  parties.  It  was  oontended  for 
the  respondents  that  the  notioe  "cleared  them 
from  liability  and  disposed  of  any  plea  the  appel 
lant  might  urge  of  fraudulent  intent."  Therefore 
that  was  brought  to  the  attention  of  the  justices, 
and,  that  being  so,  they  expressly  find  that  the 
"  butter  sold  to  the  appellant  was  wrapped  in  a 
printed  notice  disclosing  the  fact  that  the  article 
was  a  mixture."  That  must  mean  disclosing  that 
fact  to  the  purchaser,  and  upon  that  the  justices 
very  properly  found  that  the  respondents  were 
entitled  to  the  protection  afforded  by  sect.  8. 
Even  if  there  had  been  no  printed  notioe  hung 
up  in  the  shop,  the  seller  would  still  have  been 

Eroteoted  under  sect.  8  by  reason  of  the  printed 
ibel  on  the  wrapper.  Sect.  8  provides  an  abso- 
lute and  unqualified  defence ;  sect.  6  does  not  do 
so,  and  there  is  that  distinction  between  the  two 
sections.  The  second  finding  of  the  justices 
shows  that  they  have  found  in  favour  of  the 
respondents  on  sect.  8.  He  referred  to  the  case 
of  Pearks,  Qunston,  and  Tee  Limited  v.  Houghton 
(ubi  sup.),  and  was  stopped. 

Amphlett,  K.C ,  in  reply,  on  the  question  of 
sect.  8.  There  is  no  distinct  finding  of  the  justices 
•  one  way  or  the  other  as  to  whether  the  notice  on 
the  label  could  or  could  not  be  seen  by  an  ordi- 
nary purchaser.  There  ought  to  be  such  a  finding, 
and  the  cane  ought  to  be  sent  back  to  the  magis- 
trates for  them  to  find  that  question.  If  tney 
found  that  the  notioe  on  the  label  oould  not  be 
seen  or  read  by  an  ordinary  purchaser,  then  the 
notice  by  label  would  not  be  a  defenoe  within 
sect.  8 ;  if ,  on  the  other  hand,  they  found  that  it 
could  be  seen,  then  it  probably  would  be  a  defenoe. 
The  label  must  come  to  the  knowledge  of  the 
purchaser : 

Morris  y.  Askew,  57  J.  P.  724 ; 
Morris  v.  Johnson,  54  J.  P.  612. 

Lord  Alvbrstoitb,  O.J. — In  this  case  we  are 
asked  to  set  aside  an  acquittal  on  a  prosecution 
under  sect.  6  of  the  Sale  of  Food  and  Drugs  Act 
1875.  I  wish  the  ground  to  be  distinctly  under- 
stood on  which  I  consider  that  the  acquittal  was 
right,  so  that  the  affirming  of  the  acquittal  and 
the  dismissing  of  this  appeal  may  not  be  sup- 
posed to  involve  any  larger  consequences  than  I 
think  it  should  involve,  having  regard  to  the 
facts  found.  I  think  this  case  is  essentially 
different  in  one  respect  from  the  case  which  was 
argued  before  us  a  short  time  ago,  the  case  of 


Pearks,  Qunston,  and  Tee  Limited  v.  Houghton 
(ubi  sup).  In  this  case  we  have  the  purchaser 
asking  for  half  a  pound  of  the  best  fresh  butter. 
The  magistrates  found,  perfectly  properly,  that 
what  was  supplied  was  not  best  fresh  butter, 
and  that  the  sale  was  to  the  prejudice  of  the  pur- 
chaser in  this  case,  if  there  was  no  other  defenoe. 
We,  of  course,  cannot  in  any  way  interfere  with 
that  finding.  It  is  a  right  finding,  and  it  only 
shows  that  we  must  consider  something  farther 
than  that.  That  having  happened,  I  do  not 
think  it  would  have  been  sufficient  for  the 
defenoe  to  have  relied  upon  the  notice  in  the 
shop  without  it  was  shown  that  that  notioe  was 
called  to  the  attention  of  the  person  who  had  asked 
for  the  article  because  it  seems  to  me  that  ask- 
ing for  best  fresh  butter  and  nothing  farther 
being  said  would,  or  might  have,  raised  the 
question  as  to  whether  or  not  the  purchaser  really 
did  see  or  know  anything  about  the  notice. 
Therefore  if  the  matter  rested  on  the  notioe  in 
the  shop  alone,  I  should  not  have  been  satisfied  in 
this  case.  But  the  magistrates  have  found  also 
that  there  was  a  defenoe  under  sect  8  by  reason 
of  the  printed  notices  exposed  in  the  shop,  and  by 
reason  of  the  fact  that  the  butter  sold  to  the 
appellant  was  wrapped  in  a  printed  notice  dis- 
closing the  fact  that  the  article  was  a  mixture. 
That  is  the  blue  notice  on  the  label  to  which 
attention  has  been  frequently  called.  Unless  that 
notioe  was  so  put  round  the  butter  that  it  oould 
not  be  seen,  or  was  covered  with  another  paper, 
as  in  the  case  of  Pearke,  Qunston,  and  Tee 
Limited  v.  Houghton  (ubi  sup.),  I  think  the  magis- 
trates were  perfectly  right  in  coming  to  the  con- 
clusion that  it  was  a  sufficient  notioe  under 
sect.  8.  Counsel  for  the  appellant  raised  one 
point  directly  and  another  point  indirectly.  He 
says  that  there  ought  to  nave  been  a  specific 
finding  that  the  blue  label  when  it  was  round  the 
butter  was  so  handed  over  to  the  purchaser  that 
it  could  be  seen.  I  must  say  that  if  that  point 
were  going  to  be  raised,  or  if  there  were  any 
evidence  at  all  before  the  magistrates,  who 
certainly  seem  to  have  understood  the  case,  that 
the  condition  of  matters  was  that  the  blue 
label  could  not  be  seen  by  the  purchaser,  the 
magistrates  would  not  have  said  that  the  butter 
whea  sold  to  the  appellant  was  wrapped  in  a 
printed  notioe  disclosing  the  fact  that  the  article 
was  a  mixture.  To  my  mind,  to  send  back  the  case 
to  the  magistrates,  to  ask  them  to  find  that 
the  blue  label  was  not  visible  to  the  purchaser, 
when  there  is  not  a  suggestion  that  that  point 
was  made  before  them,  would  be  taking  upon 
ourselves  a  duty  and  imposing  upon  the  magis- 
trates oonseouenoes  which  we  ought  not  to  do, 
having  regard  to  the  case  before  us.  The  other 
point  suggested  by  counsel  for  the  appellant  is  that 
there  was  not  a  negativing  of  the  preliminary 
condition  in  sect.  8  that  what  was  mixed  was  an 
ingredient  not  injurious  to  health  and  not  in- 
tended fraudulently  to  increase  its  bulk  and 
weight.  I  think  from  the  argument  of  counsel 
for  the  respondents,  and  from  reading  the  case,  it 
is  quite  clear  that  if  that  point  had  been  intended 
to  be  raised,  it  must  have  been  found  by  the 
magistrates  quite  independently  of  the  question 
as  to  the  notioe.  I  think  they  did  intend  by  then 
finding  to  negative  any  ground  of  conviction  based 
upon  the  earlier  words  of  sect  8.  Therefore, 
though  it  must  not  be  understood  that  I i 
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that  any  notice  stuck  up  in  the  sbop  will  do,  I 
think  in  this  case  that  the  bine  label  delivered  to 
the  purchaser  with  the  butter,  disclosing,  as  the 
magistrates  found  it  did,  what  was  the  real  article 
supplied,  was  a  good  defence  under  sect.  8.  I 
have  for  myself  no  doubt  that  but  for  that  notioe 
there  would  have  been  a  conviction  under  sect.  6. 

Darling,  J. — I  am  of  the  same  opinion. 

Chankbll,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Blundell,  Gordon, 
and  Co.,  for  O.  W.  Hobson,  Droitwich. 

Solicitors  for  the  respondents,  Neve,  Beck,  and 
Kirby. 


Thursday,  April  24, 1902. 

(Before  Lord  Alverstojtb,  0. J.,  Darling  and 
Channbll,  JJ.) 

Bex  v.  Mead  and  another,  (a) 

8unday  observance — Bread,  sale  of~Metropolis — 
Condition  precedent  to  prosecution — Written 
consent — Sunday  Observance  Act  1677  (29  Car.  2, 
c.  7) — London  Bread  Act  1822  (3  Geo.  4,  o.  cvi.), 
s.  16 — Sunday  Observation  Prosecution  Act 
1871  (34  &  35  Vict.  c.  87),  s.  1. 

The  provision  in  sect.  1  of  the  Sunday  Observation 
Prosecution  Act  1871,  which  requires  certain 
consent  in  writing  to  be  obtained  as  a  condition 
precedent  to  the  institution  of  proceedings  for 
offences  under  the  Sunday  Observance  Act  of 
Charles  II.,  does  not  apply  to  the  institution  of 
proceedings  for  offences  under  sect.  16  of  the 
London  Bread  Act  1822  (3  Geo.  4,  c.  cvi),  for  sell- 
ing and  exposing  for  sale  or  for  delivering  bread 
on  the  Sunday;  and  consequently  proceedings 
for  these  offences  may  be  instituted  without  any 
such  consent  being  first  obtained. 

RtTLB  nisi  for  a  mandamus  to  a  metropolitan 
police  magistrate,  sitting  at  Thames  Police-court, 
to  state  and  sign  a  case  for  the  opinion  of  the 
High  Court. 

A  summons  had  been  taken  out  at  the  instance 
of  one  Thomas  Tenters,  of  Tottenham,  against 
one  G.  Werbitzsky,  of  75,  Oxford-street,  Stepney, 
in  the  county  of  London,  master  baker,  for  that  he, 
being,  a  master  baker,  did  on  Sunday,  the  16th 
Feb.  1902,  unlawfully  exercise  or  cause  to  be 
exercised  the  business  of  a  baker  by  selling  and 
exposing  bread  for  sale,  contrary  to  sect.  16  of  the 
London  Bread  Act  1822  (3  Goo.  4,  c.  cvi.). 

From  the  affidavit  made  by  the  applicant 
Werbitzsky  in  support  of  the  rule  it  appeared 
that  he  was  served  with  the  above  summons  for 
unlawfully  exercising  or  causing  to  be  exercised 
the  trade  or  calling  of  a  baker  by  selling  and 
exposing  bread  for  sale  on  the  Lord  s  day. 

On  the  17th  Feb.  1902  he  accordingly  appeared 
at  the  police-court  before  Mr.  Mead,  metropolitan 
police  magistrate,  to  answer  the  information. 

Before  evidence  was  called,  counsel  on  his 
behalf  objected  to  the  hearing  of  the  summons,  on 
the  ground  that  the  consent  required  by  the 
Sunday  Observation  Prosecution  Act  1871  had 
not  first  been  had  and  obtained.  The  magistrate 
overruled  the  objection,  and,  after  hearing 
evidence,  convicted  the  defendant  of  the  offence 

(•)  Exported  by  W.  W.  Osa,  Baq.,  Barrlster-at-Law. 


charged  in  the  information,  and  ordered  him  to 
pay  a  fine  of  10«.  and  12s.  6d.  costs. 

On  the  24th  Feb.  the  defendant  made  formal 
application  in  writing  to  the  magistrate  to  state 
and  sign  a  case  setting  forth  the  facts  and 
grounds  of  his  determination  for  the  opinion  of 
the  court. 

On  the  13th  March  the  magistrate  issued  a  cer- 
tificate refusing  to  state  such  case,  on  the  ground 
that  the  application  for  the  case  was  merely 
frivolous. 

The  defendant  then  applied  for  the  above  rule 
for  a  mandamus  to  the  magistrate  commanding 
him  to  state  a  case. 

There  was  a  similar  rule  obtained  on  behalf  of 
one  H.  Grodzinsky,  a  master  baker,  who  had  also 
been  convicted  at  the  same  time  by  the  magis- 
trate upon  two  summonses,  one  for  unlawfully 
exercising  or  causing  to  be  exercised,  on  the 
16th  Feb.  1902,  the  trade  or  calling  of  a  baker  by 
selling  and  exposing  for  sale  bread  on  the  Lord  s 
day,  contrary  to  the  statute,  and  the  second  for 
unlawfully  exercising  or  causing  to  be  exercised 
on  the  same  day  the  trade  or  calling  of  a  baker 
by  delivering  bread  at  8.15  a.m.  on  the  Lord's 
day,  contrary  to  the  statute. 

The  two  caseB  raised  the  same  point,  namely, 
whether  the  consent  in  writing  of  the  chief 
officer  of  police,  or  of  two  justices  of  the  peace, 
or  of  a  stipendiary  magistrate,  which  bv  sect.  1 
of  the  Sunday  Observation  Prosecution  Act  1871 
was  made  necessary  before  a  prosecution  could 
be  instituted  for  offences  under  29  Car.  2,  c.  7 
(the  Sunday  Observance  Act  1677),  was  also 
necessary  to  the  institution  of  proceedings  under 
the  Act  3  Geo.  4,  c.  cvi. 

The  learned  magistrate  was  of  opinion  that  the 
provisions  of  the  Sunday  Observation  Prosecu- 
tion Act  1871  had  no  application  to  proceedings 
taken  under  the  Act  3  Geo.  4,  o.  cvi.,  and  he 
refused  to  state  a  case  upon  that  ground,  as  he 
considered  the  application  frivolous. 

The  Act  3  Geo.  4,  c.  cvi.,  was : 

An  Act  to  repeal  the  Acts  now  in  foroe  relating  to 
bread  to  be  sold  in  the  oily  of  London  and  the  liberties 
thereof,  and  within  the  weekly  bills  of  mortality,  and 
ten  miles  of  the  Royal  Exchange ;  and  to  provide  other 
regulations  for  the  making  and  sale  of  bread,  and  pre- 
venting the  adulteration  of  meal,  floor,  and  bread,  within 
the  limits  aforesaid.    (1822.) 

The  Act  then  recited  and  repealed  certain  local 
Acts  relating  to  the  sale  of  bread  in  London,  and 
in  sect.  2  provided  that  it  should  and  might 

Be  lawful  for  the  several  bakers  or  sellers  of  bread 
within  the  city  of  London  and  the  liberties  thereof, 
within  the  weekly  bills  of  mortality,  and  within  ten  miles 
of  the  Royal  Exchange,  to  make  and  sell,  or  offer  for 
sale,  in  his,  her,  or  their  shop,  or  deliver  to  his,  her,  or 
their  onstomer  or  customers,  bread  made  of  floor.    .    .     . 

Seot.  16.  Provided  always,  and  be  it  farther  enacted, 
that  no  master,  mistress,  journeyman,  or  other  person 
respectively  exeroised  or  employed  in  the  trade  or  calling 
of  a  baker  within  the  limits  aforesaid,  shall,  on  the 
Lord's  day,  or  on  any  part  thereof,  make  or  bake  any 
bread,  rolls,  or  oakes  of  any  sort  or  kind ;  or  shall,  on 
any  other  part  of  the  said  day  than  between  the  hours 
of  nine  of  the  dock  in  the  forenoon  and  one  of  the 
clock  in  the  afternoon,  on  any  pretence  whatsoever, 
sell  or  expose  to  sale,  or  permit  or  suffer  to  be  sold,  or 
exposed  to  sale,  any  bread,  rolls,  or  oakes,  of  any  sort 
or  kind ;  or  bake  or  deliver,  or  permit  or  softer  to  be 
baked  or  delivered,  any  meat,  podding,  pie,  tart,  or 


606 


MAGISTRATES'  CASES. 


K.B.  Div.] 


Bbx  v.  Mead  and  anothbb. 


[K.B.  Div. 


victuals,  exoept  as  hereinafter  is  excepted,  or  In  any  other 
manner  exercise  the  trade  or  calling  of  a  baker,  or  be 
engaged  or  employed  in  the  business  or  oooapation 
thereof,  save  and  exoept  so  far  as  may  be  neoeseary  in 
setting  and  superintending  the  sponge  to  prepare  the 
bread  or  dough  for  the  following  day's  baking;  and 
every  person  offending  against  the  last-mentioned  regu- 
lations, or  any  one  or  more  of  them,  or  making  any  sale  or 
delivery  hereby  allowed  otherwise  than  wi*.hin  the  bake- 
house or  shop,  and  being  thereof  convicted  before  any 
justice  of  the  peace  of  the  city,  oonnty,  or  place  where 
the  offence  shall  be  committed,  .  .  .  shall  for  every 
snoh  offence  pay  and  undergo  the  forfeiture,  penalty, 
and  punishment  hereinafter  mentioned  ;  that  is  to  say, 
for  the  first  offence  the  penalty  of  ten  shillings  ;  for  the 
eeoond  offence  the  penalty  of  twenty  shillings  ;  and  for 
the  third  and  every  subsequent  offence  respectively  the 
penalty  of  forty  shillings;  and  shall,  moreover,  upon 
every  snoh  oonviotion,  bear  and  pay  the  ooats  and 
expenses  of  the  prosecution.    .    .    . 

The  Sunday  Observation  Prosecution  Act  1871 
(34  &  35  Vict.  c.  87),  which  was  "  an  Act  to  amend 
the  law  with  respect  to  prosecutions  for  offences 
against  the  Act  of  the  29  Car.  2,  o.  7"  (the 
Sunday  Observance  Act  1677),  provided : 

.  Sect.  1.  No  prosecution  or  other  proof  eding  shall  be 
instituted  against  any  person  or  the  property  of  any 
person  for  any  offence  committed  by  him  under  the  Act 
of  the  twenty-ninth  year  of  the  reign  of  King  Charles 
the  Seoond,  ohapter  seven,  intituled  "An  Act  for  the 
better  observation  of  the  Lord's  Day,  commonly  called 
Sunday,"  or  for  the  recovery  of  any  forfeiture  or 
penalty  for  any  such  offenoe,  exoept  by  or  with  the 
consent  in  writing  of  the  chief  offioer  of  polioe  of  the 
police  district,  in  which  the  offenoe  is  committed,  or 
with  the  ooneent  in  writing  of  two  justices  of  the  peaoe 
or  a  stipendiary  magistrate  having  jurisdiction  in  the 
plaoe  where  snoh  offenoe  is  committed.  No  such  pro- 
secution shall  be  heard  before  the  justices  of  the  peaoe 
or  stipendiary  magistrate  by  whom  or  with  whose 
ooneent  the  same  has  been  instituted. 

The  learned  magistrate  showed  cause  against 
the  rule  by  an  affidavit,  which  was  read  by  the 
master. 

Arthur  PovoeU,  K.O.  (McBarnet  with  him) 
showed  cause  against  the  rule. — The  magistrate 
was  right  in  refusing  to  state  a  case.  The  sale 
of  bread  in  the  metropolis  is  regulated  not  by  a 
general  Act,  but  by  a  local  Act— namely,  3  Geo.  4, 
c.  cvi. — which  applies  only  to  London  and  ten 
miles  round  London,  measured  from  the  Exchange, 
and  the  sole  question  is  whether  the  provision  in 
sect.  1  of  the  Sunday  Observation  Prosecution 
Act  1871,  which  in  terms  requires  certain  consent 
to  be  given  before  prosecutions  can  be  instituted 
for  offences  against  the  Sunday  Observance  Act 
1677  (29  Gar.  2,  c.  7),  applies  also  to  prosecutions 
for  offences  against  the  Act  3  Geo.  4,  c.  cvi.  The 
provision  in  sect.  1  of  the  Act  of  1871  has  no 
application  at  all  to  the  Bread  Act  1822  (3  Geo.  4, 
o.  cvi.) ;  it  applies  in  terms  to  the  Sunday  Obser- 
vance Act  1677,  and  its  application  is  limited 
to  that  Act.  The  objects  of  the  two  Acts — the 
Sunday  Observance  Act  1677  and  the  Bread  Act 
1822  —  are  wholly  different.  The  latter  Act 
(3  Geo.  4,  o.  cvi.)  is  not  an  Act  to  provide  for 
Sunday  observance  at  all ;  it  is  an  Act  to  ensure 
the  purity  of  bread  and  to  prevent  bakers  work- 
ing  seven  dayB  a  week,  and  the  provisions  apply 
only  to  London  and  ten  miles  round,  but  there 
are  similar  provisions  in  the  general  Act,  the 
Bread  Act  1836  (6  &  7  Will.  4,  c.  37).  It  is  a 
re-enactment  of  local  Acts  wholly  distinct  from 


the  Act  of  Charles  II.,  and  it  would  still  remain 
in  force  even  if  the  Act  of  Charles  II.  were 
repealed.  The  Act  of  Charles  II.  was  considered 
to  be  a  different  law  altogether.  The  magistrate 
was  therefore  right  in  saying  that  the  case  wai 
frivolous  and  in  refusing  to  state  a  case. 

Henriauee,  for  the  defendant,  in  support  of  the 
rule. — The  only  point  is  whether  this  was  a 
frivolous  application  to  state  a  case.  It  was  not 
so,  as  the  affidavit  of  the  magistrate  which  has 
been  read  shows.  Sect.  1  of  the  Act  of  1871 
applies,  and  consent  in  writing  ought  to  have 
been  given  before  the  proceeding  was  instituted. 
If  consent  in  writing  was  necessary,  it  ought  to 
have  been  given  before  the  information  was  laid : 

Thorpe  v.  PriettnaU,  (1897)  1  Q.  B.  159. 
The  title  of  the  Act  of  1871  speaks  of  prosecutions 
for  offences  "  against "  the  Act  of  29  Car.  2,c7; 
in  sect.  1  the  words  are  for  any  offenoe  committee 
"  under  '*  the  Act  of  29  Car.  2,  c.  7.  The  offence 
charged  here  was  an  offenoe  "under"  the  Act 
29  Car.  2,  o.  7,  and  the  words  of  the  section  pre- 
cisely describe  the  offence  in  this  case.  Further, 
sect.  16  of  the  Act  3  Geo.  4,  c.  cvi.,  is  merely 
explanatory  of  the  Act  29  Car.  2,  c  7,  and  that 
which  is  an  offenoe  under  sect.  16  of  the  later 
Act  is  also  an  offence  under  29  Car.  2,  c.  7.  This 
was  an  offence  against  the  Act  29  Car.  2,  c.  7,  and, 
being  so,  it  was  protected  against  prosecution  by 
sect.  1  of  the  Act  of  1871,  which  applies  to  the 
case.    He  referred  to 

Rem  v.  Cob,  2  Burr.  786 ; 

Crepps  v.  Durdent  2  Cowp.  640 ; 

Rem  v.  Younger,  5  T.  B.  449  ; 

Reg.  v.  Pawlett,  11  Mod.  114 ; 

Hawkins'  Pleas  of  the  Crown,  book  1,  o.  26,  s.  8 ; 

84  Geo.  3,  o.  61. 

Lord  Alybbstonb,  C.J.— This  rule  was  moved 
to  state  a  case  upon  a  point  which  has  been  fully 
dealt  with  by  the  learned  magistrate  in  the 
affidavit  made  by  him.  If  there  had  been  any 
other  point  of  law  raised,  or  if  the  point  had 
depended  on  anything  not  before  the  court,  we 
should  order  a  case  to  be  stated ;  but  we  really  are 
in  a  position  upon  the  materials  before  us  to  deal 
with  the  case  and  to  decide  the  whole  issue  between 
the  parties.  The  contention  in  support  of  this 
rule  is  that  the  provisions  of  the  Sunday  Obser- 
vation Prosecution  Aot  1871  apply  to  prosecu- 
tions under  3  Geo.  4,  c.  cvi.,  which  is  the  Bread 
Act  applicable  to  the  metropolis,  so  as  to  make 
the  written  consent  required  by  the  Act  of  1871 
a  condition  precedent  to  a  prosecution  under 
3  Geo.  4,  c.  cvi.  But  when  the  matter  is  con- 
sidered it  iB  reasonably  plain  that,  however  much 
it  might  be  thought  desirable  to  impose  some 
limits  on  these  prosecutions,  the  Act  of  1871  has 
not  done  it.  The  Aot  of  1871  deals  in  terms 
with  prosecutions  instituted  for  offences  under 
the  Act  of  Charles  II ,  and  it  does  not  mention 
any  other  Btatute.  The  statutes  relating  to  bread 
in  the  metropolis  form  a  complete  code  in  them- 
selves, and  I  think  we  are  able  to  see  why  they 
were  passed.  The  Aot  of  Charles  II.  was  a 
general  Act,  and  it  had  left  out  works  of  neces- 
sity and  charity,  which  alone  were  exoepted ;  and, 
it  being  a  general  Act,  it  was  not  unreasonable 
to  suppose  that  the  Legislature  might  have 
thought  it  necessary  to  give  the  protection  given 
in  sect.  1  of  the  Act  of  1871  before  prosecutions 
were  instituted  under  it    Now,,  in  the  year  1793, 
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in  the  case  of  Bex  v.  Younger  (5  T.  R.  449),  the 
point  was  raised  as  to  whether  the  baking  of 
dinners  by  bakers  on  the  Sunday  came  within  the 
description  of  works  of  necessity,  and,  the  court 
haying  there  held  that  what  was  done  by  the 
baker  came  within  the  exception  as  a  work  of 
necessity,  in  the  very  next  year  special  legislation 
was  introduced  by  the  Act  34  Geo.  3,  c.  61,  deal- 
ing exhaustively  with  the  business  of  bakers  in 
the  city  of  London  and  twelve  miles  of  the  City. 
That  Act  was  repealed,  and  then  we  have  succes- 
sively the  Acts  55  Geo.  3,  c.  xcix.,  and  other  Acts 
down  to  the  present  Act  3  Geo.  4,  c.  cvi.  There- 
fore it  seems  to  us  that,  with  regard  to  the  baking 
of  bread  in  the  metropolis,  a  special  code  has 
been  enacted  by  the  Legislature,  with  special 
provisions  as  to  the  time  when,  and  conditions 
under  which,  a  prosecution  should  take  place,  and 
as  to  the  ingredients  of  the  offence  and  the 
exceptions  which  should  be  allowed  from  the 
general  provisions;  and,  looking  at  the  scheme  of 
the  legislation,  it  would  seem  too  much  to  say 
that  the  Act  of  1871,  which  in  terms  refers  to  the 
Act  of  Charles  II.  and  makes  no  mention  of  the 
long  series  of  Bread  Acts  relating  to  the  metro- 
polis, has  brought  them  in  by  implication  merely 
because  it  speaks  of  offences  committed  under 
the  Act  of  Charles  II.  Certain  offences  under 
the  Bread  Acts  may  also  amount  to  offences  under 
the  Act  of  Charles  IL,  but  it  is  obvious  that 
some  of  the  things  which  might  be  offences  under 
the  Bread  Act  would  not  be  offences  under  the 
.  earlier  Act ;  and  that  may  be  the  reason  why  the 
Bread  Acts  are  not  referred  to  by  name  in  the 
Act  of  1871.  I  think  that  in  order  to  prevent 
proceedings  from  being  taken  under  the  Bread 
Act,  in  respect  of  a  matter  that  prima  facie 
would  come  within  that  Act,  the  words  must  be 
clear,  either  expressly  or  by  implication,  to 
impose  that  limitation.  I  think  for  the  reasons 
Btated  by  the  learned  magistrate,  as  well  as  for  the 
reasons  I  have  just  given,  that  this  objection  fails, 
and  that  the  summonses  were  rightly  entertained 
by  the  magistrate,  although  no  consent  for  the 
institution  of  the  proceedings  had  been  obtained 
under  the  Act  of  lo71. 

Darling  and  Channbll,  JJ.  concurred. 

Rule  discharged. 

Solicitors  for  the  prosecutor,  PatHneon   and 
Brewer. 
Solicitor  for  the  defendant,  Albert  Solomon, 


Friday,  March  14, 1902. 

(Before  Lord  Alvebstone,  C.J.,  Darling  and 
Channbll,  JJ.) 

Bex  v.  Dolbit;  Ex  parte  Nobthfield.  (a) 

Local  government — Omnibus  for  district  council — 
Repairs — Surcharge — Certiorari. 

An  urban  district  council,  having  purchased  an 
omnibus  for  the  purpose  of  conveying  the 
members  of  the  council  about  the  district  when 
performing  their  ordinary  duties,  expended 
certain  moneys  in  repairing  such  omnibus. 

The  district  auditor  having  surcharged  this 
amount : 

Held,  that  such  surcharge  was  right. 

(•)  Reported  by  W.  di  R  Hbbbut,  Btq.,  Barrister-at-Lew. 


Cause  shown  why  a  writ  of  certiorari  should  not 
issue  to  remove  and  quash  an  order  of  surcharge 
by  the  district  auditor  of  three  sums  amounting 
to  131.  2s.  2d.  for  repairs  to  an  omnibus  on  the 
following  grounds:  That  the  property  of  the 
council  vested  in  them  is  held  upon  trust  for  the 
ratepayers,  and  it  is  their  duty  to  keep  such  pro- 
perty in  a  proper  and  efficient  state  of  repair; 
that  the  Local  Government  Board,  having  sanc- 
tioned the  expenditure  for  an  omnibus,  repairs 
for  it  were  necessary,  and  that  without  the  use 
of  such  omnibus  it  would  be  quite  impossible  for 
the  council  to  properly  and  efficiently  carry  out 
its  duties  on  account  of  the  straggling  nature  of 
the  district  and  the  lack  of  means  of  intercom- 
munication; that  such  repairs  were  absolutely 
necessary,  and  were  incurred  in  the  best  interests 
of  the  ratepayers ;  and  that  no  objection  has  been 
made  to  such  an  expenditure,  and  that  it  was  a 
perfectly  legal  and  proper  one. 

The  following  facts  appeared  from  the  affidavits 
and  exhibits : 

In  1898  the  district  council  of  East  Ham  pur- 
chased a  second-hand  omnibus  and  some  harness 
and  accessories,  for  the  purpose  of  carrying 
members  of  their  committees  about  to  inspect 
works  in  progress  in  their  districts,  and  other 
matters  with  which  they  were  concerned. 

On  the  30th  June  1898  the  assistant  district 
auditor  disallowed  the  sum  which  had  been  paid 
for  the  omnibus  and  accessories,  the  disallowance, 
as  was  usual,  being  surcharged  upon  the  persons 
who  signed  the  cheque.  Upon  appeal  to  the 
Local  Government  Board,  whilst  holding  that  the 
auditor^  decision  was  right  in  point  of  law,  they, 
on  the  20th  Oct.  1899,  remitted  the  surcharge. 

Before  that  date,  some  expenses  had  been  in- 
curred with  regard  to  repairs  done  to  the  omnibus, 
and  a  sum  of  18Z.  was  expended. 

This  sum  was  disallowed  and  surcharged  on 
the  28th  July  1900. 

Upon  appeal  to  the  Local  Government  Board 
with  regard  to  this  sum,  they  refused  to  remit 
the  surcharge,  on  the  20th  October  1900. 

Between  the  2nd  Oct.  1900  and  the  5th  Feb.  1901, 
further  sums  of  132.  2s.  2d.  had  been  expended 
on  repairs,  and  that  amount  was  disallowed  and 
surcharged  by  the  auditor  on  the  12th  July  1901. 

The  reasons  given  by  the  auditor  for  the  sur- 
charges for  the  omnibus  were  (1)  that  there  was 
no  legal  authority  for  the  payment  by  the  urban 
district  council  of  the  travelling  expenses  of  the 
members  when  engaged  in  making  their  visits  of 
inspection,  or  while  otherwise  discharging  their 
duties  within  the  limits  of  their  district,  and  that 
the  provision  of  an  omnibus  for  such  purpose  was 
equivalent  to  such  payments;  (2)  because  the 
council  had  not  any  legal  or  other  competent 
authority  to  make  the  payments  and  to  charge 
the  same  in  their  accounts. 

The  reasons  for  the  present  surcharges  referred 
to  the  reasons  already  given  for  the  former 
surcharges  of  the  cost  of  the  omnibus  and 
repairs  thereto,  and  stated  that  the  items  were 
disallowed  (1)  because  there  was  no  authority 
in  law  enabling  the  oouncil  to  incur,  defray,  and 
charge  upon  their  funds  expenditure  connected 
with  the  maintenance  and  keeping  up  of  an  omni- 
bus for  the  use  of  its  members;  (2)  because  it 
appeared  to  have  been  within  the  knowledge  of 
the  council  and  their  officers,  prior  to  the  incur-  . 
ring  of  the  expenditure,  that  the  Local  Govern- 
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xnent  Board  had  already  expressed  their  opinion 
as  to  the  illegality  of  payments  of  this  nature. 

Macmorran,  K.C.  {Lewis  Thomas  with  him)  in 
support  of  the  role. — The  question  here  is,  are 
these  expenses  legal  or  illegal  P  Whether  or  no 
they  were  reasonable  or  not  would  be  a  question 
for  the  auditor.  He  referred  to  sect.  247  (7)  of 
the  Public  Health  Act  1875.  Prima  facie  these 
expenses  are  legal,  for  there  is  no  prohibition  by 
statute  against  members  of  a  public  body  incur- 
ring travelling  expenses.  [Lord  Alvbbstonb, 
O.J. — If  the  memoers  had  incurred  cab  fares 
could  they  charge  the  public  funds  with  them  PJ 
I  submit,  yes.  In  the  case  of  guardians,  the  Poor 
Law  Board,  on  the  21st  July  1871,  dealt  with  the 
matter ;  (see  Poor  Law  General  Orders,  p.  505). 
They  are  allowed,  in  the  cases  there  provided  for, 
to  make  charges  for  travelling  and  refreshments. 

8.  O.  Lushington,  contra, — He  referred  to  Beg. 
v.  Plumstead  Board  of  Works  ("  Times,"  the  2nd 
June  1870).  The  duty  of  the  auditor  is  set  out  in 
Lumley's  Public  Health,  p.  1371,  vol  2,  art.  14). 
[Lord  Alverstone,  C.J.— Does  it  appear  that 
this  omnibus  was  wanted  for  any  extraordinary 
duties  P]    No.    [He  was  stopped. J 

Lord  Alverstone,  C.J.— We  are  asked  here 
to  say  that  this  disallowance  and  surcharge  of 
13Z.  is.  2d.  is  wrong,  and  that  it  should  be 
quashed.  The  question  is  whether  such  surcharge 
ought  to  be  made,  because  the  charge  or 
expenditure  is  lawful.  It  is  not  maintained 
that  thiB  omnibus  was  for  extraordinary  duties, 
but  for  perhaps  onerous  dutieB  of  an  ordinary 
kind.  Tne  expenses  of  the  vehicle  are  put  in  the 
same  position  as  cab  fares,  and  cab  fares,  when 
members  of  the  board  are  discharging  their  duties 
under  ordinary  circumstances,  could  not  be  paid. 
Unless  it  could  be  successfully  argued  that  it  was 
lawful  for  members  to  charge  cab  fares  when 
ordinarily  performing  their  duties  under  ordinary 
circumstances,  it  is  impossible  to  say  that  this  was 
a  lawful  expenditure.  If  it  were  conceded  that 
these  were  extraordinary  duties,  they  might  be 

gjrhaps  properly  charged  on  the  regular  accounts, 
ut  this  case  is  quite  different.  When  the  only 
ground  suggested  is  that  this  was  a  large  growing 
district,  and  that  the  members  of  the  board  had 
to  go  about  that  district,  those  facts  are  not 
sufficient  to  make  thiB  expenditure  legal. 

Darling,  J. — I  am  of  the  same  opinion. 
Channbll,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 
Solicitors :  Wilson  and  Son ;  London  and  Co. 


Wednesday,  March  26, 1902. 

Before  Lord  Alverstone,  C.J.,  Darling  and 
Channbll,  JJ.) 
Mayor  of  Blackpool  (app.)  v. 
Johnson  (reap.)  (a) 
Local   government — Building — Bringing  forward 
in  advance  of  building  line — Properly  passing  to 
new  owner — Notice — Offence  —  Public  Health 
(Building  in  Streets)  Act  1888  (51  &  52  Vict. 
c.  52),  s.  8. 

A  house,  having  been  erected  beyond  the  front  main 
-     (a)  Reported  by  W.  dm  B.  Hubut,  Eaq.,  Bftrriitor*fe-L*w. 


wall  of  the  building  on  either  side  of  (he  same, 
contrary  to  sect.  3  of  the  Public  Health  (Build- 
ings  in  Streets)  Act  1888,  passed  into  the  owner- 
ship of  the  respondent,  who  was  not  aware  that 
the  consent  of  the  local  authority  had  not  been 
obtained.  The  respondent,  after  written  notice, 
allowed  the  house  to  remain  as  it  was. 
Held,  that  the  respondent  was  not  liable  under 
sect.  3  for  having  allowed  the  offence  to  continue. 

Cask  stated  on  information  preferred  by  the 
appellants  against  the  respondent  under  sect.  3 
of  the  Public  Health  (Buildings  in  Streets)  Act 
1888  (51  &  52  Yiot  c.  52),  charging  that  a  certain 
building  situated  in  Yates-etreet,  in  Blackpool, 
had,  without  the  written  consent  of  the  urban 
authority,  been  unlawfully  erected  or  brought 
forward  beyond  the  front  main  wall  of  the  house 
or  building  on  either  side  thereof  in  the  same 
street,  and  that  the  respondent  allowed  the  offence 
to  continue  after  written  notice. 

The  facts  were  as  follows : 

In  Oct.,  Nov.,  and  Dec.  1900,  and  Jan.  1901, 
plans  of  the  premises  in  question,  consisting  of  a 
shop,  house,  and  cellar,  or  workshop,  were  sub- 
mitted to  the  Building  Plans  Committee  of  the 
borough  by  George  Hardman,  the  then  owner, 
who  had  built  the  premises. 

The  plans  were  disapproved  on  each  occasion, 
but  the  premises  were  erected  by  Hardman, 

The  cellar,  which  was  part  of  the  premises,  was 
12ft.  bevond  the  building  line  and  1ft.  9in.  above 
the  level  of  the  street  adjoining,  and  was  therefore 
inr  contravention  of  sect.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act  1888.  The  ownership 
of  the  premises  passed  to  the  respondent  on  the 
bankruptcy  of  Hardman,  after  they  had  been 
completed,  and  on  the  3rd  June  1901  the  appel- 
lants gave  him  notioe  that  be  had  committed  an 
offenoe  against  sect.  3  of  the  Act  by  erecting  and 
bringing  forward  part  of  the  house,  and  had 
become  liable  to  a  penalty  of  40s.  for  every  day 
during  which  the  offence  was  continued  after 
receipt  of  the  notice. 

There  was  no  evidence  that  the  respondent  was 
aware,  when  he  bought  the  premises,  that  Hard- 
man  had  brought  the  building  forward  without 
the  written  oonsent  of  the  urban  authority. 

It  was  contended  for  the  respondent  that  so  far 
as  he  was  concerned  he  had  committed  no  offence, 
and  therefore  could  not  be  guilty  of  a  continuing 
offence. 

On  behalf  of  the  appellants  it  was  contended 
that  the  first  part  of  sect.  3  of  the  Act  was 
declaratory  only,  and  that  the  offence  for  which 
punishment  was  imposed  was  described  in  the 
second  part  of  the  section,  and  consisted  in  the 
continuance  of  the  offenoe  after  notice.  Welsh 
and  Son  v.  West  Ham  Corporation  (19  Mag.  Gas. 
482 ;  82  L.  T.  Rep.  262;  (1900)  1  Q.  B.  324)  was 
cited,  and  it  was  argued  that  if  the  successive 
owner  were  not  liable  the  Act  would  be  made  in- 
effective by  a  mere  change  of  ownership,  or 
possibly  by  the  fact  that  the  builder  had  com- 
pleted his  work  and  gone  out  of  possession* 

The  justices  were  of  opinion  that  the  respon- 
dent had  not,  without  the  written  consent  of  the 
urban  authority,  erected  or  brought  forward  a 
building  in  a  street  beyond  the  front  main  wall 
of  the  house  or  building  on  either  side  thereof  in 
the  same  street,  and  was  not  therefore  liable  to 
the  penalty  provided  for  every  day  during  which 
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the  offence  continued  after  written  notice  from 
the  nrban  authority,  and  they  dismissed  the  in- 
formation. 

C.  F.  Pritchard  (Macmorran,  K.C.  with  him)  for 
the  appellants. — The  respondent  ought  to  have 
been  convicted.  The  respondent  is  a  "person 
offending  against  the  enactment "  by  allowing  the 
building  to  continue  to  project  over  the  building 
line  after  written  notice  from  the  urban  authority. 
The  offence  under  the  statute  is  a  continuing 
offence,  and  a  continuing  penalty  iB  provided 
against  it.  In  Welsh  and  Son  v.  West  Ham  Cor- 
poration  (19  Mag.  Oas.  482 ;  82  L.  T.  Rep.  262 ; 
(1900)  1  Q.  B.  324),  a  case  under  the  Public  Health 
Act  1875,  s.  158,  it  was  held  that  a  builder  who 
had  built  a  house  contrary  to  the  bye-law,  but 
who  was  not  the  owner  and  had  never  been  in 
possession  and  had  no  right  to  go  upon  the 
premises,  could  not  be  convicted  of  allowing  the 
offence  to  continue,  as  he  had  no  power  to  remedy 
the  breach  complained  of.  But  in  this  case  the 
respondent,  the  owner,  can  remedy  the  breach, 
and  he  is  therefore  liable  for  allowing  the  offence 
to  continue.  Bumball  v.  Schmidt  (46  L.  T.  Rep. 
661 ;  8  Q.  B.  Div.  603)  is  a  decision  to  show  that 
the  penalty  is  applicable  so  long  as  the  offence  is 
continued  after  written  notice  from  the  urban 
authority,  notwithstanding  that  the  offence  was 
fully  committed  before  notice  was  given. 

The  respondent  was  not  represented. 

Lord  Alybbstone,  O.J. — This  is  an  appeal 
from  a  decision  of  magistrates  who  declined 
to  convict  the  purchaser  of  a  house  from  the 
builder  who  had  brought  some  part  of  the  front 
wall  forward,  and  we  must  assume  for  this  purpose, 
beyond  the  front  main  wall  of  the  house  or  build- 
ing adjoining.  But  for  something  that  has  been 
suggested  to  have  been  said  by  my  learned  brother 
in  a  previous  judgment  in  the  case  referred  to,  I 
should  have  had  no  doubt  about  the  matter  at  all. 
It  seems  to  me  this  is  a  criminal  offence,  and  you 
have  to  find  a  person  offending  in  the  way  con- 
templated in  the  statute,  and  that  is  without  the 
written  consent  erecting  or  bringing  forward  any 
house  or  building,  or  any  part  of  such  house  or 
building.  The  respondent  did  not  do  that.  That 
is  not  suggested,  but  what  is  suggested  is  that, 
inasmuch  as  he  continued  the  building  up  after  he 
had  had  notice  in  June  1901  to  pull  it  down,  or 
rather  after  he  had  had  notice,  to  be  more  accurate, 
that  the  building  did  project  beyond  and  so  he  was 
liable  to  a  penalty,  which  is  all  that  the  notice  was, 
therefore  he  is  to  be  held  to  have  committed  the 
offence.  I  think  much  stronger  words  would  be 
required  for  that  purpose,  and  I  think  the  case  of 
a  person  who  has  bought  a  house,  there  being 
already  an  obstruction,  is  not  dealt  with  by  this 
section.  In  the  case  of  Bumball  v.  Schmidt  (sup.) 
the  person  proceeded  against  was  the  person  who 
had  offended.  He  was  the  person  who  had  put 
up  the  obstruction,  or  made  the  building  contrary 
to  the  provisions  of  the  Act,  and  Huddlestone,  B. 
and  Grove,  J,  held  that  under  the  words  of  that 
section  there  was  a  continuing  offence,  because  he 
continued  to  do  it,  he  himself  having  been  the 
original  offender.  In  the  case  before  my  brothers 
Darling  and  Channell— namely,  Wehh  and  San  v. 
West  Ham  Corporation  («*p.)— it  was  intended  to 
summons  or  lodge  an  information  against  a  man 
who  had  previously  offended,  but  had  no  power  to 
remove  the  obstruction  because  be  had  parted 
Mao.  Cab.— Vol.  XX. 


with  the  house.  Under  those  words  referring  to 
a  continuing  offence,  it  was  held  in  that  case  that 
proceedings  must  fail.  Neither  of  those  cases 
seem  to  me  an  authority  for  putting  a  construc- 
tion on  this  section,  which  is  wider  than  the  words 
would  bear,  and  I  think  the  magistrates  were 
right  in  this  case  in  holding  that  this  particular 
person  could  not  be  convicted.  If  it  is  desired 
that  such  a  person  should  be  convicted  with  a 
penalty,  because  it  is  only  a  penalty,  much  more 
stringent  words  would  be  required.  I  am  of  the 
opinion  that  the  appeal  should  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion.  I 
only  desire  to  say  with  regard  to  Welsh  and  Son 
v.  West  Ham  Corporation  that  our  decision  there 
does  not  in  the  least  conflict  with  this,  and  that 
the  terms  in  which  we  expressed  our  opinion  were 
perfectly  in  accordance  with  the  law. 

Channell,  J. — I  am  of  the  same  opinion. 
Both  these  cases  which  have  been  cited  are  deci- 
sions upon  different  statutes,  and  in  each  case 
you  must  look  at  the  actual  words  of  the  statute. 
The  words  of  this  statute  seem  to  be  quite  clear. 
It  enacts  that  "  any  person  offending  against 
this  enactment "  shall  be  liable  to  a  penalty,  and 
so  you  must  look  at  what  goes  before.  The 
offence  is  erecting  or  bringing  forward.  There 
is  nothing  about  the  continuing  offence,  but  only 
about  a  continuing  penalty — that  is,  a  continuing 
penalty  for  the  original  offence.  It  seems  to  me 
quite  different  from  the  statutes  which  were 
under  consideration  in  the  other  oases. 

Appeal  dismissed. 

Solicitors:  Sharps,  Parker,  and  Co.,  for  T. 
Loftos,  Blackpool. 


Wednesday,  April  16, 1902. 
(Before  Lord  Alybbstone,  O.J.,  Darling  and 

Channell,  JJ.) 
Egh am  Rural  District  Council  v.  Gordon,  (a) 
Highway — Excessive  weight — Extraordinary  Waffle 
— Person  by  or  in  consequence  of  whose  order 
such  traffic  has  been  conducted — Highways  and 
Locomotives  Amendment  Act  1878  (4l  &  42  Vict, 
c.  77),  s.  23— Locomotives  Act  1898  (61  &  62  Vict, 
c.  29),  8.  12. 

Q.,  erecting  a  house,  ordered  a  quantity  of  bricks 

to  be  delivered  at  the  building. 
He  did  not  give,  any  instructions  as  to  the  manner 
of  cartage  or  the  way  in  which  the  bricks  had 
to  be  delivered,  but  the  vendors   of  the  bricks 
delivered  them  by  a  traction  engine  and  trucks 
without  G.'s  knowledge,  and  the  excessive  weight 
of  this  damaged  the  roads. 
Held,  that  O.  was  not  the  person  "  by  or  in  conse- 
quence of  whose  order"  such  weight  had  been 
conducted. 
This  was   an   appeal  from  His  Honour  Judge 
Russell,  sitting  at  the  Oherteev  County  Court. 

The  plaintiffs'  claim  was  for  damages,  being 
the  amount  of  extraordinary  expenses  incurred 
by  the  plaintiffs  in  repairing  certain  roads  by 
reason  of  the  damage  caused  by  excessive  weight 
passing  along;  the  same,  or  extraordinary  traffic 
thereon,  and  it  being  by  or  in  consequence  of  the 
defendant's  order  that  such  traffic  had  been 
conducted  within  the  meaning  of  the  Highways 

(a)  Reported  by  W.  D*  B.  Hkrbi&t,  Eiq.,  B*rrlit«r-»t-Lftw. 
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and  Locomotives  Amendment  Act  1878,  and  the 
Locomotives  Act  1898. 

The  defendant  was  building  a  house  near 
Egham,  and  required  a  large  number  of  bricks 
for  that  purpose,  and  he  gave  the  Bracknell  Brick 
and  Tile  Company  an  order  in  March  1901  for 
250,000  bricks,  to  be  delivered  on  the  land  where 
he  was  building. 

The  Brick  Company  made  arrangements  with 
and  gave  an  order  to  a  contractor  to  deliver  the 
bricks  by  means  of  a  traction  engine  and  trucks. 

The  roads  were  damaged  by  the  engine  and 
trucks. 

While  this  was  being  done  the  defendant  was 
away,  and  he  did  not  stipulate  or  contract  as  to 
the  manner  of  cartage,  and  he  gave  no  instruc- 
tions as  to  the  way  in  which  the  bricks  were  to 
be  delivered,  and  he  did  not  know  that  an 
engine  and  trucks  must  or  would  be  employed. 

In  a  letter  written  by  the  plaintiffs  to  the 
defendant,  they  stated  that  the  haulage  of  build- 
ing materials  for  a  building  close  by,  by  the 
ordinary  course  of  cartage,  did  no  special  damage, 
and  they  stated  that  the  special  damage  only 
commenced  to  occur  when  the  engine  and  trucks 
laden  with  bricks  commenced  to  ply. 

The  learned  judge  held  that  this  was  a  case  of 
excessive  weight,  but  that  the  damage  was  not 
caused  by  or  m  consequence  of  the  defendant's 
orders,  and  he  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed  on  the  ground  that 
he  was  wrong  in  holding  that  the  defendant  was 
not  the  person  by,  or  in  oonsequenoe  of  whose 
order  the  excessive  weight  was  conducted  along 
these  highways  whereby  damage  was  caused  to 
them,  within  the  meaning  of  sect  23  of  the 
Highways  and  Locomotives  Amendment  Act  1878 
as  amended  by  sect.  12  of  the  Locomotives  Act 
1898. 

By  the  Highways  and  Locomotives  (Amend- 
ment) Act  1878  (41  &  42  Vict.  c.  77),  e.  23 : 

Where  ...  it  appears  to  the  authority  which  is 
liable  ...  to  repair  any  highway  .  .  .  that 
.  .  .  extraordinary  expenses  have  been  incurred  by 
euoh  authority  in  repairing  anoh  highway  by  reason  of 
the  damage  caused  by  excessive  weight  passing  along 
the  same,  or  extraordinary  traffic  thereon,  such  authority 
may  reoover  .  .  .  from  any  person  by  whose  order 
euoh  weight  or  traffic  has  been  conducted  the  amount  of 
euoh  expenses.     .     .    . 

By  the  Locomotives  Act  1898  (61  &  62  Vict, 
o.  29),  s.  12,  sub-s.  1 : 

Sect  23  of  the  Highways  and  Locomotives  (Amend- 
ment) Aot  1878  .  .  .  shall  be  amended  as  follows 
...(c)  There  shall  be  substituted  for  the  words 
'*  by  whose  order  "  the  words  u  by  or  in  oonsequenoe  of 
whose  order." 

Macmorran,  K.C.  (Pritchard  and  MeCalmont 
HiU  with  him)  for  the  plaintiffs. — It  was  decided 
by  the  House  of  Lords,  in  Kent  County  Council 
v.  Lord  Gerard  (77  L.  T.  Rep.  109;  (1897)  A.  C. 
633)  that  it  was  the  person  who  carried  the  goods, 
and  not  the  owner  who  was  building,  by  whose 
order  the  weight  or  traffic  had  been  conducted. 
It  was  in  order  to  remedy  this  that  the  Act  of 
1898  substituted  the  words  "  by  or  in  consequence 
of  whose  order  "  for  "  by  whose  order."  It  was  in 
consequence  of  the  defendant's  order  that  these 
things  were  brought  over  the  road,  and  merely 
because  the  contractor  is  liable  also,  that  cannot 
relieve  the  defendant.  This  is  a  case  of  excessive 
weight,  but   the  section    draws   no   distinction 


between  extraordinary  traffic  and  excessive  weight. 
[Lord  Alverstone,  O.J.  —  Is  not  Colchester, 
Wemyw,  and  Co.  v.  Gloucestershire  County  Council 
(66  L.  J.  290,  Q.  B.)  against  you  ?]  No.  That 
was  decided  before  the  Amending  Act  of  1898. 
That  was  passed  in  order  to  get  at  the  person 
for  whose  benefit  the  traffic  takes  place.  He 
referred  to 

Epsom  Urban  District  Council  v.  London  County 
Council,  19  Mag.  Cae.  677  ;  83  L.  T.  Rep.  284; 
(1900)  2  Q.  B.  751 ; 
Lapthorn  v.  Harvey,  49  J.  P.  709 ; 
Hill  v.  Thomas,  69  L.  T.  Rap.  553  ;  (1893)  2  Q.  B. 
333. 
Danckwerts,  K.C.  (B.    C.   Glen  with  him)  for 
the  defendant. — "  In  consequence  of  "  is  not  the 
same  as  "for  whose  benefit"     This   excessive 
weight  caused  by  the  traction  engines  was  not  the 
ordinary  consequence  of  the  order. 

Macmorran,  K.C.  in  reply. 

Lord  Alvebstoke,  O.J. — ThiBcase  to  my  mind 
is  by  no  means  free  from  difficulty.  I  nave  a 
strong  suspicion  that  the  argument  of  Mr. 
Macmorran  is  right — that  it  was  intended  bv  the 
amending  Act  to  make  the  person  responsible  for 
whom  the  goods  had  been  carried  in  the  ultimate 
result.  I  admit  that,  in  any  way  of  stating  it,  it 
would  probably  give  rise  to  the  same  difficulty, 
and  that  is  why  the  particular  language  which 
has  been  used  in  the  Act  of  Parliament  may  not 
have  achieved  the  result  which  Mr.  Macmorran 
contends  for.  I  think  it  is  difficult  to  say  that 
the  learned  judge  has  gone  wrong  in  law  in  this 
case,  or  has  applied  a  wrong  principle  of 
law.  He  has  decided  that  it  is  a  case  of  exces- 
sive weight,  by  which  I  understand  that  unusually 
large  loads  have  been  brought  by  unusually 
heavy  and  powerful  engines,  and  that  that  state 
of  things  was  not  caused  in  consequence  of  the 
defendant's  orders,  the  words  of  the  amending 
section  being  "  any  person  by  or  in  oonsequenoe 
of  whose  order"  the  thing  was  done.  I  think 
that  must,  in  effect,  amount  to  a  finding  that  the 
particular  way  in  which  these  bricks  were  carted, 
and  the  particular  vehicles  which  were  used  to 
convey  them,  is  in  no  way  affected  by  anything 
which  the  defendant  ordered.  It  was  not  neces- 
sary that  the  materials  should  have  been  brought 
in  that  quantity,  or  in  that  way,  or  in  that  time, 
because  of  any  order  he  had  given  as  to  the 
number  of  bricks  that  should  be  delivered,  or 
where  or  when  they  should  be  delivered.  That 
being  so,  it  seems  to  me  that  the  learned  judge 
has  negatived  the  allegation  that  the  defendant 
was  a  person  by  or  in  oonsequenoe  of  whose 
order  such  weight  of  traffic  has  been  conducted. 
If  that  is  the  true  view  of  the  learned  County 
Court  judge's  finding,  without  saying  it  is  a  pure 
question  of  fact,  I  do  not  think  he  has  misdirected 
himself  on  any  question  of  law.  I  think  he  has 
rightly  considered  the  matter,  and  the  only  way 
in  which  Mr.  Macmorran  can  reach  him  is  by 
saying  that  be  has  put  a  construction  upon  those 
words  which  is  too  narrow,  or,  at  any  rate,  by 
saying  he  ought  to  have  put  a  construction 
on  them  to  the  effect  that  if  any  order  had  been 
given  which  led  to  the  excessive  weight  being 
brought  along  the  road,  the  words  "in  conse- 
quence of  whose  order"  are  wide  enough  to 
include  that,  becauue  if  the  defendant  had  not 
ordered  the  bricks  they  never  would  bare  oome 
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there,  and  there  would  never  have  been  any 
heavy  traffic.  No  doubt  when  one  appreciates 
why  an  amendment  is  made  in  an  Act  of  Parlia- 
ment, one  naturally  endeavours  to  see  if  the  words 
carry  out  the  object  of  the  amendment.  There 
fore  I  come  to  the  conclusion,  on  the  facts 
of  this  case,  that  the  learned  County  Court 
judge  was  not  wrong  in  coming  to  the  con- 
clusion that  the  damage  to  the  road  by  the 
excessive  weight  was  not  in  consequence  of  any 
order  given  by  the  defendant,  but  was  in  con- 
sequence of  the  vendors  of  the  bricks  having 
thought  fit  to  choose  this  particular  method  of 
fulfilling  their  oontract  with  the  defendant.  1 
think,  therefore,  that  the  appeal  must  be  dis- 
missed. 

Darling,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  to  accept  Mr.  Macmorran's 
argument,  with  its  logical  consequence,  would  be 
to  hold  that  whoever  gave  an  order  would  be 
responsible  for  everything  which  was  done  by 
the  person  to  whom  he  gave  it.  I  think  that 
the  words  "in  consequence  of"  do  not  mean 
any  more  than  "as  a  necessary  consequence  of " 
whose  order.  I  think  it  is  a  matter  to  be  gathered 
from  the  evidence  whether  what  happened  is  a 
consequence  of  the  order  in  the  sense  that  it 
naturally,  though  not  inevitably,  followed  from 
the  order  being  given.  The  learned  County 
Court  judge  finds  that  what  occurred  here  was 
not  in  consequence  of  the  order  that  was  given, 
and  I  do  not  think  we  can  say  that  he  could 
not,  in  point  of  law,  come  to  that  conclusion. 
Therefore,  I  agree  that  the  appeal  should  be 
dismissed. 

Channbll,  J. — I  also  agree.  I  do  not  think 
this  is  a  case  of  a  sine  qua  non.  My  learned 
brother  suggested,  and  I  think  correctly,  that  it 
might  be  the  natural,  but  not  necessarily  the 
inevitable  consequence  of  the  order.  Here  the 
learned  County  Court  judge  must  be  taken  to 
have  found  that  the  damage  waB  occasioned  by 
the  mode  in  which  the  vendors  of  the  bricks  chose 
to  deliver  them.  I  had  a  good  deal  of  doubt 
myself  about  the  matter  until  I  saw  that  he  had 
actually  got  evidence  that  a  larger  quantity  of 
bricks  had  been  delivered  on  the  same  road  in 
a  different  way  without  damaging  it,  and  when 
he  had  that  evidence  before  him,  one  can  under- 
stand what  he  means.  I  will  only  add  that  I  do 
not  think  Bigham,  J.'s  decision  in  Epsom  Urban 
District  Council  v.  London  County  Council  (19 
Mag.  Cas.  677 ;  83  L.  T.  Rep.  284 ;  (1900)  2  Q.  B. 
751)  quite  covers  this  case,  although  it  goes  a 
long  way  towards  doing  so. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Wood,  Bigg,  and 
Nash,  for  Dallas  Brett,  Egham. 
Solicitor  for  the  defendant,  A.  M.  Bradley. 


Wednesday,  April  23, 1902. 

(Before  Lord  Alvebstonb,  C.J.,  Dablino  and 
Channbll,  JJ.) 

Monmouth  Ovebsebbs  (apps.)  v.  Monmouth- 
bhibb County  Council  (reaps.)  (a) 

Rating — Poor   rate — Exemption — Premises   used 

for  Grown  purposes — Police  residence  with  cell. 

Certain  premises  were  formerly  the  lodge  of  an  old 

prison  now  pulled  down. 
They  were  occupied  by  two  members  of  the  county 
constabulary,  and  were  formerly  used  as  a  police 
station  with  two  cells. 
The  premises  are  now  used  for  the  residence  of 
two  constables  and  their  families,  and  one  of  the 
cells  is  still  retained  for  the  detention  of  pri- 
soners. 
A  certain  weekly  sum  is  deducted  from  the  pay  of 
the  constables  as  rent  in  respect  of  their  occu- 
pation of  part  of  the  premises. 
No  police  books  are  kept  there,  and  charges  are  not 

taken  there. 
The  whole  of  the  premises  are  subject  to  the  inspec- 
tion of  the  Government  inspector  of  police,  but 
no  inspection  had  been  made  for  six  years, 
though  they  were  yearly  inspected  by  the  county 
surveyor. 
Held,  that  the  premises  were  not  exempt  from  the 

poor  rate,  as  being  used  for  police  purposes. 
Casb  stated  by  the  quarter  sessions  of  the  county 
of  Monmouth  on  an  appeal  by  the  county  council 
against  a  rate  for  the  relief  of  the  poor  for  the 
paiish  of  Monmouth. 

The  two  houses  described  in  the  rate-book  are 
part  of  one  and  the  same  building,  and  are  under 
the  same  roof. 

Such  building  is  the  property  of  the  Mon- 
mouthshire County  Council.  The  persons  named 
in  the  rate-book  as  "  occupiers  are  a  police 
sergeant  and  constable,  members  of  the  Mon- 
mouthshire county  constabulary. 

The  premises  in  question  were  formerly  the 
lodge  of  an  old  prison  which  was  pulled  down 
some  years  ago,  and  the  site  of  which,  except  of 
the  lodge  and  the  yard  surrounding  it,  was  sold. 

The  rate  appealed  against  is  assessed  upon  the 
whole  of  the  premises  in  question,  including  the 
cell  hereinafter  mentioned. 

Before  the  year  1881  the  borough  of  Monmouth 
had  a  separate  police  force  and  police  station.  In 
that  year  the  county  authorities  of  Monmouthshire 
took  over  the  borough  of  Monmouth  for  police 
purposes,  and  the  separate  police  force  of  the 
borough  was  given  up. 

Before  that  time  a  police  sergeant  and  a  con- 
stable belonging  to  the  county  constabulary  had 
been  quartered  at  the  premises  in  question,  which 
was  a  police  station. 

In  1881  the  county  authorities  hired  a  building 
in  Agincourt-street,  in  the  borough  of  Monmouth, 
for  police  purposes  and  as  a  police  station,  but 
a  police  sergeant  and  a  constable  continued  to 
live  at  the  premises  in  question  as  theretofore. 

In  the  year  1895  the  Monmouthshire  County 
Council  bought  a  house  in  Glendower-street,  in 
the  borough  of  Monmouth,  situate  about  900 
yards  from  the  premises  in  question,  and  such 
house  was  converted  into  a  police  station.  There- 
upon the  premises  in  Aginoourt-street  were  given 

^ 

(•)  Beported  by  W.  db  B.  Hkbbibt,  Em).,  BarrUtflMt-Lftw. 
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The  premises,  which  include  a  yard,  are  but. 
rounded  on  all  sides  by  a  high  boundary  wall,  and 
there  is  only  one  entrance  to  the  premises  in  the 
wall,  which  entrance  is  through  large  double 
gates.  The  building  consists  oflivin^  rooms  for 
two  constables  and  their  families,  and  it  contained 
originally  two  properly  constructed  cells  for  the 
detention  of  prisoners.  One  of  the  cells  was,  when 
the  new  police-station  was  opened  in  1895,  con- 
verted into  a  pantry  for  the  use  of  one  of  the 
constables  stationed  there,  but,  if  it  were  expe- 
dient to  do  so,  it  could  again  be  used  as  a  cell.  The 
other  cell  always  has  been  and  still  is  retained  as 
a  cell  for  the  detention  of  prisoners  and  ready  for 
immediate  use,  and  is  kept  furnished  with 
bedding  and  all  other  usual  requisites  for  a  cell. 
No  part  of  the  inside  of  the  building  is  shut  off 
from  any  other  part  of  it. 

The  chief  constable  of  the  county  has  power  to 
direct  in  what  way  and  for  what  purposes  con- 
nected with  the  police  the  premises  in  question  or 
any  part  of  them  may  be  used.  The  chief 
constable  determines  which  constables  shall  live 
at  the  premises  in  question,  and  they  are  liable  to 
be  removed  from  there  at  any  time  at  the  discre- 
tion of  the  chief  constable.  The  constables  living 
there  are  required  to  live  there  for  the  perform- 
ance of  their  duties  as  police  offioers,  and:  each  of 
them  has  the  weekly  sum  of  2«.  deducted  from  his 
pay  as  rent  in  respect  of  his  occupation  of  part  of 
the  premises. 

Above  or  near  to  the  entrance  gates  there  is 
a  board  fixed  to  the  outside  of  the  boundary 
wall  with  the  words  "County  Constabulary" 
painted  on  it,  and  there  are  also  large  boards 
fixed  there  on  which  notices  relating  to  police 
matters  are  regularly  exhibited.  The  premises 
in  question  are  near  the  workhouse  and  to  the 
racecourse,  where  races  are  yearly  held,  and  are 
convenient  as  a  look-up  house  for  the  temporary 
detention  of  refractory  paupers  and  of  persons 
arrested  upon  the  racecourse.  Applications  for 
police  assistance  are  often  made  upon  the  pre- 
mises in  question  when  wanted  at  onoe  and  at 
places  nearer  to  these  premises  than  the  police 
station  in  Glendower-Rtreet  would  be.  Applica- 
tions for  information  upon  police  matters  are 
constantly  made  there.  A  steam  roller,  the  pro- 
perty of  the  county  council,  is  kept  in  a  shed  in 
the  yard. 

Since  1895  the  cell  in  the  premises  in  question 
hae  only  been  used  for  the  detention  of  a  prisoner 
upon  one  occasion,  but  between  the  years  1881 
and  1895  prisoners  were  detained  in  the  two  cells 
in  the  building  on  several  occasions,  and  upon  some 
ofthose  occasions  for  several  days  at  one  time. 

In  determining  the  amount  of  cell  accommo- 
dation necessary  to  be  provided  at  the  new  police- 
station  in  Glendower- street,  the  standing  joint 
committee  of  the  county  took  into  consideration 
that  there  was  one  cell  at  the  premises  in  question 
ready  and  suitable  for  use.  The  new  police- station 
contained  three  cells,  and  if  it  had  not  been  for  the 
existence  of  the  cell  at  the  premises  in  question 
the  committee  would  have  thought  it  necessary 
to  have  constructed  four  cells  there  instead  of 
three.  The  maintenance  of  the  cell  in  the  pre- 
mises in  question  is  necessary  for  police  purposes, 
and  as  it  may  be  used  at  any  time  for  the  deten- 
tion of  a  prisoner,  it  is  also  necessary  that  one 
or  more  police  constables  shall  live  upon  the 
premises. 


The  new  police-station  in  Glendower- street 
contains,  besides  three  cells,  an  office  for  the 
superintendent,  a  charge  room,  a  day  room  for 
constables,  and  living  quarters  for  a  sergeant 
and  two  constables  with  their  families.  All  the 
polios  books  and  papers  are  kept  there,  and 
prisoners  are  locked  up,  bailed,  and  remanded 
there.  Constables,  including  those  living  at  the 
premises  in  question,  assemble  and  are  dismissed 
there. 

No  police  books  are  kept  at  the  premises  in 
question.  A  constable  is  not  kept  permanently 
on  duty  there,  and  charges  are  not  taken  there. 

The  whole  of  the  premises  in  question,  including 
the  rooms  occupied  by  the  coo  stables  living 
there,  are  subject  to  the  inspection  of  the  Govern- 
ment inspector  of  police,  but  no  inspection  has 
been  made  since  the  year  1895.  The  premises 
areyearly  inspected  by  the  county  surveyor. 

Upon  the  hearing  of  the  appeal  by  respondents, 
it  was  contended  on  their  behalf  that  the  premises 
in  question  were  occupied  for  Crown  or  public 
purposes — that  is  to  say,  for  police  purposes — and 
were  therefore  exempt  from  payment  of  poor 
rates;  and  it  was  contended  on  behalf  of  the 
appellants:  (1)  That  the  whole  of  the  premises 
in  question  were  liable  to  be  rated,  as  they 
did  not  form  part  of  a  building  occupied 
as  a  whole  or  mainly  for  Crown  or  public 
purposes,  but  were  in  tne  independent  occupa- 
tion as  residences  of  two  police  constables, 
although  the  use  of  the  premises  was  taken  into 
account  in  the  remuneration  of  such  constables ; 
and  (2)  that  the  one  cell  was  the  only  part  of  the 
premises  which  was  exempt  from  rating. 

The  Court  of  Quarter  Sessions  held  that  the 
premises  in  question  were  a  police-station  or  a 
lock-up,  and  were  wholly  used  for  police  purposes, 
and  not  liable  therefore  .to  payment  of  poor  rates, 
and  the  appeal  of  the  respondents  was  allowed. 

The  question  whether  the  respondents  were 
entitled  to  appeal  against  the  rate  was  not  raised, 
and  no  evidence  was  given  nor  tendered  as  to 
what  proportionate  part  of  the  rate  in  question 
was  payable  in  respect  of  the  cell  if  that  part 
of  the  premises  was  alone  exempt  from  the  poor 
rates. 

Morton  Brown  for  the  overseers. 

Corner  for  the  county  council. 

Lord  Alverstone,  C.  J  — I  do  not  think  there 
is  any  doubt  about  the  law  in  this  case,  and 
really  the  consideration  of  the  two  recent  autho- 
rities are  sufficient  without  going  back  upon  all 
the  other  caseB  which  have  been  mentioned 
to  us.  I  should  state  it  now,  as  I  ventured  to 
state  it  in  the  course  of  the  argument,  that  the 
question  to  deal  with,  or  the  point  to  be  borne  in 
mind,  is  the  rateable  subject-matter  of  buildings 
used  for  public  purposes  for  police  administration, 
whether  it  be  a  station  or  for  other  kind  of  police 
duties  to  which  there  are  residences  attached  or 
part  of  which  is  used  as  a  residence  on  the  ooe 
side — in  which  case  it  is  exempt,  or  is  the  main 
object  and  purpose  of  the  building  residences  to 
which  there  are  attached,  or  part  of  which  is 
used  for  police  purposes.  I  think  that  testis 
recognised  in  both  the  leading  cases  to  which  oar 
attention  has  been  called.  My  brother  Darling, 
in  summarising  and  putting  it  into  language 
which  1  cannot  improve  upon,  and  which,  I  think, 
was  perfectly  right,  said  this  in  Cro*s  v.  We$t 
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Derby  Union  (81  L.  T.  Rep.  645) :  The  question 
was  whether  or  not  certain  premises  were  rateable 
where  they  were  occupied  as  residences  forming 
part  of  a  structure,  the  whole  of  which  might  be 
said  to  be  used  for  public  purposes—"  The  ques- 
tion, then,  comes  to  this — whether  these  buildings 
are  used  as,  or  occupied  by,  a  police-station  as  a 
whole.  What  is  the  fact  here  P  These  three  appel- 
lants do  live  in  these  houses ;  and  these  houses  are 
all  surrounded  by  one  wall.  There  is  frequent 
communication  passing  between  these  officers  and 
those  in  charge  of  the  prisoners,  and  the  case 
finds  that  no  prisoner  can  be  looked  up,  bailed,  or 
remanded,  unless  one  of  the  three  appellants  is 
pretent.  Oan  it  be  said  that  the  appellants' 
houses  are  not  part  of  the  police-station  ?  It  seems 
to  me  that  a  place  is  only  half  a  police-station  if 
it  be  a  place  where,  if  you  bring  a  prisoner,  you 
cannot  lock  him  up.  In  such  a  case  you  would 
have  a  very  imperfect  kind  of  police-station, 
because  you  would  have  no  one  connected  with  the 
place  or  forming  part  of  its  establishment  who  could 
either  lock  up,  bail,  or  remand  a  prisoner.  The 
question  being  largely  a  question  of  fact,  it  seems 
to  me  that  the  proper  conclusion  of  fact  to  arrive 
at  is  that  these  premises,  including  the  police 
dwelling-houses,  were  open  as  a  police-station  as 
a  whole,  and  that  the  whole  was  one  thing." 
Now,  that  was  a  case  which  I  entirely  adopt,  and 
it  seems  to  me  to  lay  down  the  test  where  you 
are  dealing  with  a  subject-matter  of  which  the 
main  and  substantial  part  of  both  the  building 
and  its  purposes  is  for  police  purposes,  police 
administration,  with  residences  there.  On  the 
other  side,  where  you  are  considering  resi- 
dences with  some  portion  of  the  building  used 
for  police  purposes,  Lord  Esher,  the  late 
Master  of  the  Rolls,  stated  it  in  Showers  v. 
Chelmsford  Union  (64  L.  T.  Rep.  755 ;  (1891) 
1  Q.  B.  339)  in  this  way,  referring  to  one 
of  the  very  authorities  cited  by  Mr.  Corner: 
"Lord  Coleridge  there  pointed  out  that  where 
there  is  one  building  used  for  public  purposes 
within  the  recognised  meaning  of  that  term,  such 
as  a  prison,  station  house,  or  post  office,  and 
rooms  in  that  building  are  occupied,  the  court 
will  not  inquire  whether  a  room  is  or  is  not 
occupied  so  as  to  give  a  benefit  to  the  person  who 
occupies  it,  and  that  if  such  room  forms  an 
integral  part  of  the  whole  which  in  itself  is 
not  rateable,  the  person  who  so  occupies  is  not 
rateable/'  Now,  in  this  case,  subject  to  having 
to  say  one  word  as  to  its  being  a  finding  of  fact, 
it  seems  to  me,  on  the  facts  stated  before  us,  that 
this  was  originally  a  police-station,  or  rather 
part  of  a  prison,  and  originally  was  solely  used 
for  prison  and  police  purposes,  and  it  is  now 
utilised  for  residence,  but  one  of  the  old  cells  has 
been  retained,  and  on  emergencies  that  cell  is 
used.  I  think  it  would  be  straining  the  prin- 
ciple to  which  I  have  referred  to  say  that 
the  presence  of  that  one  cell  and  its  use  from 
time  to  time  for  prison  purposes  gave  exemption 
to  the  whole  building,  and  if  we  are  not  hampered 
by  the  finding  of  a  fact,  the  case  seems  to  me  to  be 
reasonably  clear.  The  quarter  sessions  held  that 
the  premises  in  question  were  a  police-station 
and  lock-up,  and  were  wholly  used  for  police 
purposes,  and  were  not  liable  therefore  for  the 
payment  of  poor  rates.  I  do  not  think  it  meant 
to  say,  "  We  found  as  a  fact."  I  think  they 
meant  to  say  on  the  facts  which  they  had  stated 


in  a  great  detail,  "  We  consider  that  it  was  a 
police- station  and  therefore  exempt."  In  one 
sense  it  was  a  police-station,  because  policemen 
lived  there  and  could  be  got  there,  and  it  was  a 
station  where  you  could  get  police ;  but  in  the 
sense  to  which  we  have  been  referring,  it  was 
not  a  police-station,  and  I  think  the  magistrate 
meant  to  say,  "If,  on  the  facts  before  us,  we 
could  lawfully  hold  it  was  a  police-station  entitled 
to  exemption,  we  hold  the  premises  to  be  exempt." 
1  think,  therefore,  we  are  not  bound  by  any  find- 
ing of  fact  by  the  magistrates,  and  we  were 
intended  to  say  whether,  on  the  facts  which  they 
have  found,  they  were  justified  in  holding  it  was 
exempt.  I  think  they  were  not.  The  question  of 
being  allowed  to  make  a  deduction  for  a  particular 
cell  does  not  arise  here.  I  am  clearly  of  opinion 
that  there  was  not  complete  exemption. 

Dabling,  J. — I  am  of  the  same  opinion. 

Channjbll,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors:  Doyle,  Devonshire,  and  Woodhouse, 
for  WiUiams  and  Sons,  Monmouth ;  T.  White  and 
Sons  for  Gustard  and  Waddington,  Usk. 


Wednesday,  April  30, 1902. 
(Before  Lord  Alvebstone,  C.J.,  Darling  and 

Channell,  JJ.) 
Bayley  (app.)  v.  Pearks,  Gunston,  and  Tbb 

Limited  (reaps.),  (a) 
Food  and  drugs — Milk-blended  butler — Margarine 
— Substance  with  more  than  10  per  cent  of  butter 
fat— Margarine  Act  1887  (50  £  51  Vict  o.  29)— 
Sale  of  Food  and  Drugs  Act  1899  (62  &  63  Vict 
c.  51),  s.  8. 

Butter  blended  with  milk  so  that  it  contains  an 

excess  of  water  does  not  become  margarine. 
Therefore  a  vendor  of  such  milk-blended   butter 
cannot  be  convicted  under  sect  8  of  the  Sale  of 
Food  and  Drugs  Act  1899/ar  selling  margarine 
containing  more  than  10  per  cent  of  butter  fat 
The  sale  of  butter  blended  with  milk  is  lawful  if 

sold  as  such. 
Case  Btated  on  two  informations  preferred  by 
the  appellant  against  the  respondents  (1)  under 
the  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Yict.  c  63),  s.  6,  for  that  the  respondents  did 
on  the  17th  Oct.  1901,  at  Aldershot,  sell  a  certain 
article  of  food — to  wit,  butter — which  was  not 
of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  the  appellant,  the  purchaser 
thereof;  that  is  to  say,  was  not  butter  as 
demanded  by  him,  but  was  adulterated  with 
excess  water  to  the  extent  of  7*3  per  cent,  to  his 
prejudice ;  (2)  under  the  Sale  of  Food  and  Drugs 
Act  1899  (62  &  63  Yict  c.  51),  s.  8,  for  that  the 
respondents  did  on  the  17th  Oct.  1901  at  Alder- 
shot  unlawfully  sell  to  the  appellant  a  quantity  of 
margarine  the  fat  of  which  contained  more  than 
10  per  cent,  of  butter  fat  in  contravention  of  the 
section. 

By  consent  of  both  parties,  who  were  present, 
the  two  informations  were  heard  together,  and 
upon  such  hearing  the  justices  dismissed  both. 

Upon  hearing  of  the  informations  the  following 
facts  were  proved : — 
The  appellant  was  an  inspector  under  the  Food 

(a)  Reported  by  W.  dm  B.  Hk&bmbt,  Esq.,  Barriater-ftt-Law. 
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and  Drags  Acts,  appointed  by  the  Hampshire 
County  Council,  and  on  the  17th  Oct  1901  he 
went  to  the  shop  of  Pearks,  Gunston,  and  Tee 
Limited,  in  Wellington- street,  Aldershot,  on 
other  business,  and  saw  some  butter  which  was 
on  the  counter,  and  he  said  to  the  assistant,  "  I 
will  take  a  pound  of  that  butter."  The  assistant 
said,  "This  is  iWks's  milk- blended  butter." 
The  appellant  said  "  Yes ;  1  will  take  a  pound  of 
Pearks's  milk-blended  butter,"  and  was  served 
with  a  pound,  and  paid  lid.  for  it  He  then 
stated  it  was  purchased  for  analysis  and  divided 
it  into  three  parts  in  the  usual  manner,  one  of 
which  parts  he  sent  by  registered  post  to  the 
public  analyst  for  the  county. 

The  butter  was  wrapped  in  two  pieces  of  paper, 
on  the  outside  of  each  of  which  was  printed  in 
large  letters:  "This  is  choicest  butter  blended 
with  pure  English  full  cream  milk  whereby  the 
full  percentage  of  water  in  the  butter  is  increased 
to  about  24  per  cent.'1 

The  appellant  admitted  that  he  saw  in  the 
window  of  the  shop  before  he  entered  a  framed 
notice  printed  in  red  letters:  "Pearks's  milk- 
blended  butter  only  sold  here,"  and  in  the  shop 
itself  two  printed  notices  were  exhibited  con- 
tained the  following  words :  *'  Notice.  Pearks's 
milk-blended  butter.  All  butters  sold  at  this 
establishment  contain  more  than  the  usual  per- 
centage of  water.  These  butters  are  re-churned 
with  full  cream  English  milk."  He  saw  a  printed 
slip  on  the  pile  of  butter  from  which  the  article 
in  question  was  taken,  and  he  saw  all  these 
before  the  sale  and  purchase,  and  knew  he  was 
purchasing  milk-blended  butter. 

The  appellant  produced  the  certificate  received 
from  the  public  analyst,  which  was  as  follows : 

I,  the  undersigned  public  analyst  for  the  county  of 
Southampton,  do  hereby  certify  that  I  received,  on  the 
18th  day  of  October,  1901,  from  Inspector  Bay  ley,  by 
registered  post,  a  sample  of  butter  for  analysis  (which 
then  weighed  6oz.),  and  have  analysed  the  same,  and 
declare  the  result  of  my  analysis  to  he  as  follows :  I 
am  of  opinion  that  the  same  is  a  sample  of  adulterated 
batter,  and  I  am  of  opinion  that  the  said  sample  con- 
tained the  parts  as  under,  and  the  percentages  of  foreign 
ingredient  as  under :  Fat,  72  35  per  cent. ;  water,  23  30 
per  cent. ;  curd,  2*55  per  cent. ;  salt,  180  per  cent. — 
100  00  per  cent.  Observations  :  This  butter  is  adulte- 
rated with  excess  water  to  the  extent  of  73  per  cent 
This  opinion  is  based  upon  the  fact  that  normal  butter 
tontains  not  more  than  1$  per  cent,  of  water,  whereas 
iris  sample  contains  23*3  per  cent,  of  water.  No  change 
!»ad  taken  place  in  the  constitution  of  the  article  that 
would  interfere  with  the  anUysis. 

The  public  analyst  for  the  county  was  called 
as  a  witness  by  the  appellant,  and  identified  the 
certificate  and  confirmed  the  result  of  his 
analysis. 

He  further  proved  that  the  7236  was  butter 
fat,  and  was  the  only  fat  present.  If  there  had 
been  any  other  he  should  have  described  it  as 
foreign  fat.  There  was  more  than  10  per  cent, 
of  butter  fat.  There  was  an  excess  of  7*3  of 
water.  The  texture  of  this  butter  differentiates 
it  from  ordinary  butter,  and  he  was  sure  there 
had  been  a  secondary  manufacture,  and  in  his 
opinion  it  was  a  compound  article.  It  was  not 
adulterated  with  any  other  substance  than  water. 

On  behalf  of  the  appellant  it  was  contended 
that  this  milk-blended  butter  was  margarine, 
and  must  be  dealt  with  under  the  Margarine  Acts. 


It  was  not  the  substance  usually  known  as  butter, 
but  was  compounded  of  certain  ingredients, 
namely,  butter  properly  so-called  and  milk  uncon- 
verted into  butter,  and  underwent  a  second  pro- 
cess of  manufacturing.  It  was  made  by  mixing 
two  kinds  of  butter  together  by  means  of  adding 
milk  or  cream ;  it  was  a  mixed  article  and  made 
in  imitation  of  butter,  and  came  within  the  defini- 
tion of  margarine  in  sect.  3  of  the  Margarine  Act 
1887  (50  &  51  Vict  c.  29),  namely,  margarine  shall 
mean  all  substances,  whether  com  pounds  or 
otherwise,  .prepared  in  imitation  of  butter,  and 
whether  mixed  with  butter  or  not,  and  no  &uch 
substance  shall  be  lawfully  sold  except  under 
the  name  of  margarine  and  under  the  conditions 
set  forth  under  this  Act 

On  behalf  of  the  respondents  it  was  contended 
that  this  article  purchased  by  the  appellant  was 
butter,  and  was  so  referred  to  by  the  analyst  in 
his  certificate ;  that  this  was  admitted  to  be  two 
butters  blended  together,  and  could  not  be  called 
an  imitation  of  butter ;  that  margarine  was  made 
from  beef  fat  or  some  other  like  substance,  and 
that  if  mixed  with  butter  became  margarine,  but 
that  it  could  not  be  contended  that  two  butters 
mixed  together  became  margarine  or  were  any- 
thing else  than  butter;  that  thiB  article  came 
within  the  definition  of  butter  in  sect.  3  of  the 
Margarine  Act  of  1887 — namely,  butter  shall 
mean  the  substance  usually  known  as  butter, 
made  exclusively  from  milk  or  cream  or  both, 
with  or  without  salt  or  other  preservative,  and 
with  or  without  the  addition  of  colouring  matter ; 
that  this  article  was  made  exclusively  from  milk 
or  cream  only,  and  no  other  substance  whatever 
was  mixed  with  it. 

Upon  hearing  the  above  facts  and  arguments 
of  counsel  on  behalf  of  both  parties,  the  justices 
were  of  opinion  that  the  article  in  question  was  not 
margarine  as  defined  by  sect.  3  of  the  Margarine 
Act  1887,  and  they  thereupon  dismissed  the  infor- 
mation. 

DanckwerU,  K  0.  {Emanuel  with  him)  for  the 
appellant. — This  prosecution  is  under  sect  8  of 
the  Sale  of  Food  and  Drugs  Act  1899,  which 
enacts  that:  "It  shall  be  unlawful  to  manu- 
facture, sell,  or  expose  for  sale,  or  import  any 
margarine  the  fat  of  which  contains  more  than 
10  per  cent,  of  butter  fat"  Therefore  it  is  not 
10  per  cent  of  the  whole  mass,  but  the  fat  that 
it  contains  must  not  be  composed  of  more  than 
one-tenth  of  butter  fat.  By  sect  1  of  the  Act  of 
1899,  "If  there  is  imported  into  the  United 
Kingdom  any  of  the  following  articles—namely, 
(a)  margarine  or  margarine  cheese  "  or  {b)  "  adul- 
terated or  impoverished  butter  (other  than  mar- 
garine)," except  in  packages  marked  margarine, 
the  importer  is  liable.  That  shows  that  the  Act 
contemplates  things  as  being  either  margarine  or 
butter,  and  that  margarine  may  include  adul- 
terated or  impoverished  butter.  Then  by  sub- 
sect.  (7) :  "  For  the  purposes  of  this  section  an 
article  of  food  shall  be  deemed  to  be  adulterated 
or  impoverished  if  it  has  been  mixed  with  any 
other  Bubstance,  or  if  any  part  of  it  has  been 
abstracted  so  hb  in  either  case  to  affect  injuriously 
its  quality,  substance,  or  nature."  Then  in  the 
Margarine  Act  1887,  s.  3,  it  says :  "  The  word 
'  butter '  shall  mean  the  substance  usually  known 
as  butter,  made  exclusively  of  milk  or  cream  or 
both,  with  or  without  salt  or  other  preservative, 
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and  with  or  without  the  addition  of  colouring 
matter.  The  word  'margarine'  shall  mean  all 
substances,  whether  compounds  or  otherwise,  pre- 
pared in  imitation  of  butter,  and  whether  mixed 
with  batter  or  not,  and  no  such  substance  shall  be 
lawfully  sold  except  under  the  name  of  mar- 
garine. '  In  Pearks,  Gunston,  and  Tee  Limited  v. 
Ktiight  (85  L.  T.  Rep.  379;  (1901)  2  Q.  B.  825) 
Wills,  J.,  in  reference  to  this  same  article,  said : 
"  In  each  of  these  cases  the  purchaser  asked  for 
butter,  and  the  appellants  sold  him  an  article 
which  had  been  butter,  but  was  not  butter  when 
sold."  As  this  substance  is  not  butter,  it  is  some- 
thing which  is  prepared  in  imitation  of  butter, 
and  so  must  be  margarine.  [Ohannell,  J. — It 
seems  that  this  margarine  definition  is  only  to  be 
applied  in  interpreting  the  Margarine  Act.] 
There  is  no  definition  of  margarine  in  the  Act  of 
1899,  and  margarine  was  a  well-known  substance 
when  that  Act  was  passed,  which  was  supple- 
mental to  the  other  Acts. 

Asuuith,  K.C.  (Macmorran,  K.O.,  Ricardo,  and 
W.  J&ampton  with  him)  for  the  respondents. — The 
argument  of  the  other  side  practically  is  this,  that 
the  substance  cannot  be  sold  as  butter  because  it  is 
margarine,  and  it  cannot  be  sold  as  margarine 
because  it  is  butter.  But  in  order  to  prevent  the 
sale  of  this  substance  at  all,  which  is,  of  course, 
the  inference  from  that  argument,  very  clear 
language  is  required.  That  is  not  to  be  found, 
but  the  sections  when  looked  at  are  to  the  exact 
contrary.    He  referred  to 

Margarine  act  1887  (50  &  51  Viot  o.  29) ; 

Sale  of  Food  and  Drags  act  1899  (62  &  63  Vict, 
o.  51). 
Danckwerts,  K.C.  in  reply. 

Lord  Alyebstonb,  O.J. — Speaking  for  myself, 
I  think  that  to  accede  to  the  argument  of  the 
appellants  in  thi.i  case  would  be  to  reduce  this 
Act  to  a  practical  absurdity,  and  I  consider  that 
this  of  all  Acta  should  be  construed  in  accordance 
with  its  language,  giving  the  natural  meaning 
to  the  words,  and  not  putting  false,  idle  and 
absurd  constructions  upon  the  words  unless,  as 
Mr.  Danckwerts  very  properly  put  it,  the  language 
compels  us  to  do  so.  The  information  was  for 
selling  margarine,  the  fat  of  which  contained 
more  than  10  per  cent  of  butter  fat,  and  the 
magistrates  dealt  with  it  in  this  way :  "  We  were 
of  opinion  that  the  article  in  question  was  not 
margarine  as  defined  by  sect.  3  of  the  Margarine 
Act  1887."  Now,  the  force  of  Mr.  Danckwerts' 
argument  rests  upon  the  fact  that  in  the  year 
1899  you  had  to  construe  what  the  Legislature 
meant  in  sect.  8  when  it  used  the  word 
"  margarine."  There  was  in  the  Statute-book  a 
definition  that  the  word  margarine  shall  consist 
of  substances  whether  compounds  or  otherwise. 
You  will  observe  there  was  in  the  same  section  a 
definition  of  butter.  I  need  not  read  it,  because 
it  has  been  referred  to  more  than  once,  but  it  is 
the  substance  originally  known  as  butter  made 
exclusively  from  the  use  of  milk  or  cream  or  both. 
Now,  the  Act  of  1899,  as  Mr.  Danckwerts  has 
pointed  out,  by  sect.  25  said  that  the  expressions 
m  that  Act  are  to  have  the  same  meaning  as  in  the 
Sale  of  Food  and  Drugs  Acts,  which  include 
the  Margarine  Act  of  1887.  In  that  state  of 
things  Mr.  Danckwerts  says  margarine  must 
include  this  substance  because  you  are  obliged  to 
apply  it  to  the  word  margarine  from  the  Act  of 


1887,  and  inasmuch  as  thiB  was  prepared  in 
imitation  of  butter,  it  mast  be,  and  could  only  be, 
sold  under  the  name  of  margarine.  Therefore,  if 
it  is  margarine,  and  could  only  be  sold  as  mar- 
garioe,  ic  cannot  have  more  than  10  per  cent,  of 
butter  fat  in  it.  To  my  mind  the  first  and 
important  answer  to  that  is  this,  When  you  look 
at  the  Act  of  1899  yon  go  no  further.  It  is  quite 
plain  that  the  Act  did  cou template  things  which 
within  the  reserved — if  I  may  use  the  expression 
— argument  of  Mr.  Danckwerts  ought  to  be 
called  margarine,  and  yet  under  different  names, 
because  you  have  only  to  go  back  to  sect.  1  and 
there  you  find  that  adulterated  or  impoverished 
butter  other  than  margarine,  or  adulterated  or  im- 
poverished with  milk  and  cream,  is  referred  to  as 
one  of  the  articles  which  cannot  be  imported  into 
this  country  except  it  is  in  a  case  which  would 
have  indicated  on  it  its  value.  As  I  have  ventured 
to  point  out,  if  the  argument  is  right  that  having 
imported  impoverished  or  adulterated  butter- 
impoverished  butter  may  be  perhaps  the  better 
illustration  for  illustrating  what  I  mean — and  you 
then  proceed  to  sell  that,  you  are  forced  to  sell 
it  as  margarine,  and  if  it  contains  more  than 
10  per  cent,  of  butter  fat,  you  cannot  sell  it.  That 
is  the  logical  consequence,  in  my  opinion,  of 
adopting  the  argument  imposed  upon  us  by  Mr. 
Danckwerts.  Now,  the  facts,  of  course,  in  this 
case  are  perfectly  well  known.  It  is  butter  mixed 
with  milk.  It  is  not  entitled  to  be  sold  as  butter, 
not  because  of  anything  in  this  Act  as  Mr. 
Danckwerts  has  perfectly  and  properly  pointed 
out,  but  because  of  sect.  6  of  the  Act  of  1876. 
It  may  be  sold  under  this  Act.  as  we  have  decided 
in  many  cases,  if  a  further  protective  notice  is 
given  under  sect.  8.  Now,  Mr.  Danckwerts  is 
attempting  to  say  it  cannot  be  sold  at  all  because 
it  contains  more  than  10  per  cent,  of  butter  fat, 
and  as  it  cannot  be  described  under  any  other 
name  than  margarine,  you  must  say  that  this  stuff 
has  been  made  margarine  by  virtue  of  the  Act  of 
Parliament,  and,  containing  more  than  10  per 
cent,  of  butter  fat,  cannot  be  sold.  In  my  opinion 
this  article  which  was  being  sold  was  butter  and 
milk,  and  there  is  nothing  in  the  Act  of  1899— even 
if  you  incorporate  the  definition  for  the  purpose 
of  construing  this  Act  for  certain  sections,  as  you 
are  bound  to  do— which  forces  me  to  say  that 
butter  and  milk  mixed  together  must  be  sold 
under  the  name  of  margarine,  or  must  contain, 
which  is  the  important  point  for  this  purpose, 
less  than  10  per  cent,  of  butter  fat.  If  the  Legis- 
lature is  going  to  say,  Tou  are  not  to  sell  butter 
mixed  with  milk  if  it  contains  more  than  10  per 
cent,  of  butter  fat,  then  of  course  it  can  say  so, 
and  we  shall  have  to  apply  the  law ;  but  it  seems 
to  me  to  be  straining  the  Act  of  Parliament,  by 
putting  it  to  an  entirely  different  purpose  from 
the  excellent  purpose  it  was  intended  to  serve,  to 
say  you  are  to  read  into  thU  section,  for  the 
purpose  of  finding  out  what  the  stuff  is,  a  defini- 
tion which  precludes  you  from  selling  certain 
imitations  of  butter  except  under  a  certain  n*me. 
I  think  the  magistrates  came  to  a  perfectly  right 
conclusion  that  this  was  not  margarine,  but  that 
this  was  butter  and  milk,  and  therefore  no  offence 
had  been  committed  under  sect.  8  of  the  Act  of 
1899. 

Darling,  J. — It  appears  to  me  that  the  con- 
tention of  Mr.  Danckwerts  is  this :  This  stuff  is 
properly  called  margarine,  and  must  not  be  sold 
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as  anything  else.  That  is  the  effect  of  the 
statute  of  1887.  Then  this  is  too  like  butter 
in  composition,  and  therefore  must  not  be  sold  as 
margarine.  That  is  the  effect  of  the  statute  of 
1897.  Therefore  the  staff  mast  be  called  marga- 
rine and  then  not  sold  at  all.  Now,  it  seems  to  me 
to  arrive  at  such  a  conclusion  as  that  one  would 
have  to  be  absolutely  forced  and  bound  by  the 
words  of  the  Act  of  Parliament  before  one  could 
lay  down  any  such  thing.  The  reason  why  I  do 
not  think  we  do  lay  it  down  is  this,  that  I 
think  the  >  definition  of  margarine  was  based  on 
quite  another  intention,  the  Legislature  having 
something  more  in  view  than  what  it  had  in  view 
when  it  was  passing  the  Act  of  1899.  My  view  is 
that  the  Legislature  did  not  mean  to  label  as 
margarine  a  thing  which  is  butter  blended  with 
milk — butter  which  may  not  be  sold  as  butter 
simply,  but  which  it  has  been  decided  may  be 
sold  as  milk-blended  butter.  I  think  if  that  is 
the  result  the  defendants  succeed.  You  may  not 
sell  margarine  as  anything  but  margarine. 
Therefore  it  has  to  my  mind  already  been 
decided  that  you  may  sell  this  stuff  as  long  as 
you  call  it  milk-blended  butter,  but  you  are  not 
bound  to  call  it  anything  else.  It  really  is  not 
margarine,  and  need  not  be  called  margarine. 

Channell,  J. — I  agree.  The  puzzle  which  I 
admit  exists  arises  solely  from  the  way  in  which 
margarine  is  defined  in  the  Act  of  1887,  and 
looking  at  it  in  the  first  instance  it  does  seem  to 
bear  out  Mr.  Danckwerts'  argument,  but  when 
you  look  at  the  whole  Act,  especially  considering 
what  the  result  is  under  the  section,  you  certainly 
see  this.  The  Act  of  1899,  s.  1  (b),  clearly 
imports,  as  Mr.  Danckwerts  says,  that  adulte- 
rated or  impoverished  butter  may  be  margarine, 
but  it  also  quite  as  clearly  imports  that  a  sub- 
stance might  be  existing  which  might  be  called 
adulterated  or  impoverished  butter,  but  yet  may 
not  be  margarine.  I  fail  to  see  what  that  sub- 
stance is  if  this  one  is  not  it,  and  it  is  not  impos- 
sible to  me,  therefore,  to  show  that  there  is  such  a 
thing.  Then  that  is  carried  out  by  holding  that 
thiB  substance  comes  within  the  term  butter  in 
sect.  3  of  the  Act  of  1887,  rather  than  within  the 
term  margarine.  I  see  no  difficulty  about  that. 
This  substance  is  not  ordinary  butter.  Therefore 
if  a  purchaser  comes  and  asks  for  ordinary 
butter  and  gets  this  with  no  explanation,  he  does 
not  get  the  thing  demanded,  and  it  is  sold  to 
his  prejudice.  What  he  does  get  is  some- 
thing which  he  ought  not  to  have — namely, 
impoverished  butter.  Then  I  think  it  can  come, 
and  it  is  necessary  to  hold  that  it  does  come, 
within  the  definition  of  "  butter  "  under  sect.  3  of 
the  Act  of  1887,  although  not  ordinary  butter.  It 
is  batter,  and  therefore  not  margarine.  In  addition 
to  which  I  am  prepared,  if  necessary,  to  hold  it  was 
not  prepared  in  imitation  of  butter. 

Appeal  dismissed. 

Solicitors :  Bobbins,  Billing,  and  Co.  for  Barber, 
Winchester ;  Neve,  Beck,  and  Kirby. 


Wednesday,  April  30, 1902. 
(Before  Lord  Alvbbstonb,  C.J.,  Darling  and 

Channell,  JJ.) 

Irving  (app.)  v.  Callow  Park  Dairy  Com- 

pant  Limited  (reaps.). 

Bacon  (app.)  v.  The  Same  (resps.).  (a). 

Food  and  drugs — Adulteration — Warranty— Con- 
tract by  letters — Label — Verbal  contract — Notice 
—Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict.  c.  63),  «.  25— Sale  of  Food  and  Drugs  Act 
1899  (62  &  63  Vict.  c.  51),  s.  20. 

The  C.  P.  D.  Company  Limited  by  a  contract  in 
writing  agreed  to  buy  pure  new  milk  with  all  Us 
cream,  each  churn  to  bear  a  written  warranty. 

To  each  churn  was  attached  a  label :  "  Warranted 
pure  new  milk  with  all  its  cream  delivered  under 
contract9* 

The  company  also  verbally  agreed  to  buy  milk,  and 
that  a  written  warranty  should  be  given  with 
each  consignment  in  the  form  of  a  labeL 

To  a  churn  delivered  under  that  agreement  was 
attached  a  label :  "  Warranted  purs  new  mUk 
with  all  its  cream." 

Prosecutions  having  been  instituted  against  the 
company  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875,  notice  was  given  on  their  behalf 
under  sect.  20  (1)  of  the  Sale  of  Food  and 
Drugs  Act  1899,  and  copies  of  the  labels  wen 
inclosed. 

It  was  found  by  the  magistrate  that  all  the  require- 
ments of  sect.  25  of  the  Sale  of  Food  and  Drugs 
Act  1875  had  been  complied  with,  and  he  dis- 
charged the  company  from  the  prosecutions  for 
selling  milk  not  of  the  nature,  substance,  and 
quality  demanded  by  the  purchaser,  such  milk 
being  delivered  in  pursuance  of  these  contracts. 

Held,  that  the  magistrate  was  right. 

Semble,  that  a  contract  to  give  a  written  warranty 
need  not  be  in  writing. 

Irving  v.  Callow  Park  Dairy  Company 
Limited. 
Case  stated  on  a  complaint  charging  the  respon- 
dents with  selling  milk  not  of  the  nature,  sub- 
stance, and  quality  demanded  by  the  purchaser, 
the  same  having  had  40  per  cent,  of  its  fat 
abstracted. 

Upon  the  hearing  of  the  complaint  the  matters 
charged  therein  were  proved  and  were  not  denied 
by  the  respondents,  but  the  respondents  relied  for 
their  defence  upon  the  facts  hereinafter  stated  to 
have  been  proved  by  them,  and  contended  that 
the  proof  of  these  facte  entitled  them  to  be  dis- 
charged from  the  prosecution  bv  virtue  of  the 
6 revisions  of  sect  25  of  the  Safe  of  Food  and 
trugs  Act  1875  and  sub-sect.  (1)  of  sect  20  of 
the  Sale  of  Food  and  Drugs  Act  1899. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict,  o.  63),  b.  25,  it  is  enacted : 

If  the  defendant  under  any  prosecution  under  this  Act 
prove  to  the  satisfaction  of  the  justices  or  court  that  he 
had  purchased  the  article  in  question  as  the  same  in 
nature,  snbstanoe,  and  quality  as  that  demanded  of  him 
by  the  proeeontor,  and  with  a  written  warranty  to 
that  effect,  that  he  had  no  reason  to  believe  at  the  time 
when  he  sold  it  that  the  artiole  was  otherwise  and  that 
he  boH  it  in  the  same  state  as  when  he  purchased  it, 
he  shall  be  discharged  from  the  prosecution,  bat  shall 
be  liable  to  pay  the  costs  incurred  by  the  prosecutor 

(a)  Beportsd  by  W.  Dl  B.  HmsiST,  Esq.,  Barrister-at-Uw. 


MAGISTRATES'   CASES. 


617 


K.B.  Div.]    Irving  v.  Oallow  Park  Dairy  Go.  Limited;  Bacon  v.  The  Same.    [K.B.  Div. 


aniens  lie  shall  have  given  due  notice  to  him  that  he  will 
rely  on  the  above  defenoe. 

By  the  Sale  of  Food  and  Drags  Act  1899  (62 
&  63  Vict.  c.  51),  8.  20  (1),  it  is  enacted 

A  warranty  or  invoioe  shall  not  be  available  as  a 
defence  to  any  proceeding  under  the  Sale  of  Food  and 
Drags  Acts  unless  the  defendant  has  within  seven  days 
after  service  of  the  summons  sent  to  the  purchaser  a 
copy  of  suoh  warranty  or  invoioe  with  a  written  notioe 
stating  that  he  intends  to  rely  on  the  warranty  or 
invoioe,  and  specifying  the  name  and  address  of  the 
person  from  whom  he  received  it,  and  has  also  sent  a 
like  notioe  of  his  intention  to  such  person. 

The  respondents  proved  that  the  milk  referred 
to  in  the  complaint  was  purchased  by  them  from 
one  P.  0.  Wilson,  of  Dais  Farm,  Ashby-de-la- 
Zouch,  as  the  same  in  nature,  substance,  and 
quality  as  that  demanded  of  them  by  the  appellant, 
and  under  a  written  contract  made  between  F.  0. 
Wilson  of  the  one  part  and  the  respondents  acting 
by  the  liquidators  and  receivers  and  managers  of 
the  business  of  the  respondents  of  the  other  part 
by  correspondence. 

Such  correspondence  was  put  in  by  the  respon- 
dents after  the  appellant  had  objected  that  the 
label  hereinafter  mentioned  did  not  constitute 
a  sufficient  warranty,  and  he  therefore  objected 
to  the  reception  in  evidence  of  such  correspon- 
dence. 

The  respondents  further  proved  that  the  milk 
in  question  was  delivered  by  F.  G.  Wilson  to  the 
respondents,  in  pursuance  of  the  contract,  at  St. 
Pancras  early  in  the  morning  of  the  2nd  June,  in 
a  churn  to  which  was  tied  a  label  bearing  the 
following  words : 

To  the  Callow  Park  Dairy  Company  Limited. — Ashby - 
de-la-Zouoh,  M  B.  June  1, 1901. — Evening  train.  Three 
ohnrns. — Warranted  pure  new  milk  with  all  its  cream 
delivered  under  contract. — Signed  F.  C.  Wilson. 

The  respondents  further  proved  that  they  had 
no  reason  to  believe  at  the  time  when  they  sold 
the  milk  in  question  that  it  was  otherwise  than 
the  same  in  nature,  substance,  and  quality  as  that 
demanded  of  them  by  the  appellant,  and  that  they 
sold  it  in  the  same  state  as  when  they  purchased 
it. 

They  further  proved  that  they  gave  notice  to 
the  appellant  of  their  intention  to  rely  upon  the 
defence  as  required  by  sect.  25  of  the  Food  and 
Drugs  Act  18*5,  such  notice  being  that  set  forth 
below. 

They  also  proved  that  within  seven  days  after 
service  of  the  summons  they,  by  their  solicitors, 
Messrs.  Francis  Miller  and  Steele,  sent  to  the 
appellant  a  copy  of  the  label  (but  no  copy  of 
the  correspondence),  with  a  written  notice  in  the 
following  words,  and  that  they  also  sent  a  like 
notice  of  their  intention  to  F.  0.  Wilson : 

On  behalf  of  the  said  Callow  Park  Dairy  Company 
Limited,  whom  you  have  summoned  to  ClerkenweU 
Police- court  under  the  Sale  of  Food  and  Drugs  Acts 
1875  to  1899  for  the  17th  day  of  July,  we  hereby  give 
yon  notioe  that  the  oompany  intends  to  rely  for  its 
defenoe  on  the  warranty,  a  oopy  of  which  we  give  you 
on  the  other  side  hereof.  The  milk  was  purchased  of 
Mr.  F.  C.  Wilson,  of  Dais  Farm,  Aehby-de-la-Zouoh. 

A  copy  of  the  label  was  then  set  out. 

The  appellant  contended  by  his  solicitor:  (1) 
That  the  label  did  not  by  itself  constitute  a 
written  warranty  within  the  meaning  of  the 
Mao.  Cab.— Vol.  XX. 


Acts  of  1876  and  1899.  (2)  That,  as  no  copy 
and  no  evidence  of  the  correspondence  had 
been  sent  to  the  appellant  by  the  respondents 
before  the  hearing  of  the  complaint,  the  respon- 
dents were  not  entitled  to  put  the  correspondence 
in  evidence,  or  to  refer  to  or  rely  upon  it  in 
any  way  for  the  purposes  of  the  defence.  (3) 
That  the  label  did  not  when  taken  in  conjunction 
with  or  as  supplemented  or  explained  by  the 
correspondence  nor  did  the  label  and  the  corre- 
spondence together  constitute  such  a  warranty  as 
aforesaid. 

The  magistrate  was  of  opinion:  (1)  That  the 
label  by  itself  constituted  a  sufficient  warranty 
under  the  Acts ;  (2)  that  if  it  did  not  by  itself 
constitute  such  a  warranty,  then  the  label  and 
correspondence  taken  together,  or  the  label  as 
supplemented  or  explained  by  the  correspondence, 
constituted  such  a  warranty ;  and  (3)  the  letter 
set  forth  above  was  a  sufficient  compliance  with 
sect.  20  of  the  Act  of  1899,  and  entitled  the 
respondents  to  rely  on  the  correspondence  as 
forming  part  of  the  warranty  in  question. 

For  the  reasons  above  mentioned  he  was  of 
opinion  that  the  respondents  were  entitled  to  be 
discharged  from  the  prosecution,  and  he  therefore 
dismissed  the  complaint  and  the  summons. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether  under  the  circum- 
stances above  mentioned  he  was  right  in  dismis- 
sing the  complaint  and  summons. 

The  correspondence  was  as  follows : 

Dais  Farm,  Ashby  Z.,  Mar.  14,  1901.— Gentlemen, 
— I  see  in  the  papers  you  are  open  to  buy  milk.  I  would 
oontraot  you  not  more  than  three  churns  summer  and 
not  leas  than  two  winter  well  cooled.  Price  Is.  2d. 
tummer  six  months,  Is.  7d.  winter.  Delivered  St. 
Panoras.  You  to  find  ten  churns.  An  early  reply  will 
oblige.— Yours  truly,  F.  C.  Wilson. 

79  and  81,  Copenhagen-street,  King's  Cross,  March  18, 
1901.— Dear  Sir,— Yours  to  hand.  We  shall  be  pleased 
to  do  business  with  you  if  we  can  come  to  terms.  We 
will  offer  you  the  following  prices  for  your  puxe  new 
milk  with  all  its  oream,  properly  cooled,  delivered  to 
London,  carriage  paid,  in  your  own  ohnrns,  each  con- 
signment to  bear  a  written  warranty,  March  25th  to 
April  30th,  1«.  2d. ;  May  and  June,  Iff.  Id. ;  July  and 
August  and  September,  Iff.  2d.  Payments  weekly.  If 
you  will  give  ub  an  order  for  churns  we  will  lend  you  a 
few. — Yours  truly  (signed  for  the  receivers  and  mana- 
gers), D.  Sibbald. 

Dais  Farm,  Ashby  Z.,  March  19,  1901.  —  Gentle- 
men,— I  will  sell  you  my  milk  if  you  will  find  ten  churns 
and  give  Iff.  2d.  for  all  summer  months,  but  I  cannot 
unless  you  do. — Yours  truly,  F.  C.  Wilson. 

79  and  81,  Copenhagen-street,  King's  Cross, 
March  20,  1901.— Dear  Sir,— If  we  are  to  find  any 
churns  you  ought  to  take  Iff.  Id.  for  May  and  June. — 
Yours  truly  (signed  for  the  receivers  and  managers), 
Jambs  Smith. 

Telegram.— Maroh  22,  1901.— Ashby-de-la-Zouch.— 
To  Everyday,  London.— I  will  take  your  prioe  if  you 
will  find  ten  churns.  Reply  immediately. — Wilson, 
Ashby. 

79  and  81,  Copenhagen-street,  King's  Cross,  Maroh  22, 
1901. — Dear  Sirs,  — Your  wire  to  hand  accepting  our 
prioe  providing  we  find  ten  churns.  This  we  replied  to 
Baying  we  would  do  so.  Let  us  know  your  station,  and 
we  will  at  once  send  on  the  other  empties.  Commence 
sending  your  milk  to  us  at  St.  Panoras  as  soon  as  yon 
like.  Send  your  account  in  regularly  every  week  made 
up  to  and  inclusive  of  Saturday  morning,  and  oheque 
will  be  sent  the  following  Wednesday. — Yours  truly 
(signed  for  the  receivers  and  managers),  Jambs  Smith. 
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Bacon  v.  Callow  Park  Daiby  Company 
Limited. 

Case  stated  on  a  complaint  charging  the  respon- 
dents with  selling  milk  not  of  the  nature,  sub- 
stance, and  quality  demanded  bj  the  purchaser, 
the  same  containing  8  per  cent,  of  added  water — 
that  is,  water  in  addition  to  that  normally 
present. 

Upon  the  hearing  of  the  complaint  the  matters 
charged  were  proved  and  not  denied  by  the 
respondents,  bnt  they  relied  upon  the  facts 
proved,  and  contended  that  they  were  entitled  to 
be  discharged  from  the  prosecution  by  virtue  of 
sect.  25  of  the  Act  of  1875  and  sect.  20  (I)  of  the 
Act  of  1899. 

The  respondents  proved  that  the  milk  referred 
to  in  the  complaint  was  purchased  by  them  from 
T.  Yarnam,  of  Stretton-in-the-Fields,  Ashby- 
de-la-Zouoh,  as  the  same  in  nature,  substance, 
and  Quality  as  that  demanded  of  them  by  the 
appellant,  and  under  a  verbal  contract  made  in 
Sept  1901  between  the  same  T.  Yarnam  of  the 
one  part  and  the  respondents,  acting  by  their 
managing  director,  of  the  other  part,  which  con- 
tract provided  that  milk  should  be  supplied  by 
T.  Yarnam  to  the  respondents  in  daily  consign- 
ments over  a  period  including  the  13th  Oct.,  and 
that  a  written  warranty  should  be  given  by 
T.  Yarnam  with  each  consignment  in  the  form 
which  had  been  usual  in  previous  transactions 
between  the  same  parties,  which  form  was  a  label 
such  as  hereinafter  described. 

The  contract  was  proved  by  the  evidence  of  the 
managing  director  alone. 

The  respondents  further  proved  that  the  milk 
in  question  was  delivered  by  T.  Yarnam  to  the 
respondents,  in  pursuance  of  the  contract,  early  in 
the  morning  of  the  13th  Oct.,  in  a  churn  to  which 
was  tied  a  label  bearing  the  following  words  and 
signed  by  T.  Varnam : 

One  ohnrn  No.  35. — Containing  eight  gallons.— -War- 
ranted pure  new  milk  with  aU  its  cream. — Dated 
Oot.  12.  — Signed  T.  Vabnam.— To  the  Callow  Park 
Dairy  Company  Limited. 

The  respondents  further  proved  that  they  had 
no  reason  to  believe  at  the  time  when  they  sold 
the  milk  in  question  that  it  was  otherwise  than 
the  same  in  nature,  substance,  and  quality  as  that 
demanded  of  them  by  the  appellant,  and  that 
they  sold  it  in  the  same  state  as  when  they  pur- 
chased it. 

They  farther  proved  that  they  gave  notioe  to 
the  appellant  of  their  intention  to  rely  upon  the 
defence  as  required  by  sect.  25  of  the  Food  and 
Drugs  Act  1875,  such  notice  being  as  set  out 
below. 

They  also  proved  that  within  seven  days  after 
service  of  the  summons  they  by  their  solicitors, 
Messrs.  Francis  Miller  and  Steele,  sent  to  the 
appellant  a  copy  of  the  label  with  a  written 
notice  to  the  following  effect,  and  that  they 
also  sent  a  like  notice  of  their  intention  to  T. 
Yarnam: 

We  are  instructed  by  the  Callow  Park  Dairy  Company 
Limited,  whom  you  have  summoned  to  the  Clerkenwell 
Polioe-oonrt  for  the  20th  instant,  under  the  Sale  of  Food 
and  DrugB  Aot,  to  give  you  notioe  that  the  company 
intends  to  rely  for  it*  defence  upon  the  warranty  whioh 
aooompanied  the  milk,  of  whioh  we  send  you  a  copy  on 
the  other  aide.  The  milk  was  purchased  of  T.  Varnam, 
whose  address  is   Stretton-in-the-Fields,  Aahby-de-la- 


Zonoh.  We  are  sending  him  by  this  post  notioe  under 
eeot  20  of  the  Food  and  Drugs  Aot 

A  copy  of  the  warranty  was  set  out. 

The  respondents  admitted  that  no  notice  had 
before  the  hearing  of  the  complaint  been  given 
by  them  to  the  appellant  of  the  making  of  the 
verbal  contract  or  of  the  terms  thereof. 

The  appellant  contended  by  his  solicitor:  (1) 
That  the  label  did  not  by  itself  constitute  a 
written  warranty  within  the  meaning  of  the  Act* 
of  1875  and  1899.  (2)  That  as  the  contract  was 
not  in  writing,  and  as  no  notioe  had  before  the 
hearing  of  the  complaint  been  given  to  the  appel- 
lant by  the  respondents  of  the  making  of  the 
verbal  contract  or  of  the  terms  thereof,  the 
respondents  were  not  entitled  to  give  evidence  or 
to  refer  to  or  rely  upon  the  contract  in  any  way  for 
the  purposes  of  the  defence.  (3)  That  the  label, 
when  taken  in  conjunction  with  or  as  supple- 
mented or  explained  by  the  contract  (the  contract 
not  being  in  writing),  did  not  nor  did  the  label 
and  the  contract  together  constitute  such  a 
warranty  as  aforesaid. 

The  magistrate  was  of  opinion  that  the  proof 
of  the  facts  hereinbefore  stated  was  sufficient  in 
law  to  entitle  the  respondents  to  be  discharged 
from  the  prosecution,  and  he  therefore  dismissed 
the  complaint  and  the  summons. 

The  question  upon  which  the  opinion  of  the 
court  was  desired  was  whether  under  the  circum- 
stances above  mentioned  he  was  right  in  dis- 
missing the  complaint  and  summons. 

Bonsey  for  both  appellants. 

Avory,  K.O.  (/.  B.  V.  Merchant  and  F.  N.  Keen 
with  him)  for  the  respondents. 

Lord  Alvibstonb,  O.J.— These  two  oases 
illustrate  the  importance  of  looking  at  the  sub- 
stance of  the  enactments  and  applying  them 
unless  there  is  any  special  limitation.  In  Irving'* 
case  there  was  an  offer,  which  was  accepted,  to 
take  pure  new  milk  with  a  written  warranty  with 
each  consignment,  and  it  cannot  be  seriously 
contended  that  there  was  not  a  sale  of  the  milk: 
with  a  warranty,  for  each  churn  had  on  it 
"warranted  pure  new  milk  with  all  its  cream, 
delivered  under  contract."  I  am  clearly  of 
opinion  that  the  respondents  come  within  sect.  25 
ot  the  Aot  of  1875  as  having  purchased  the  article 
as  the  same  in  nature,  Ac.,  as  that  demanded,  and 
it  cannot  be  argued  that  this  was  not  a  written 
warranty.  Mr.  Bonsey  then  relied  on  sect.  20  of 
the  Act  of  1899.  Apart  from  any  technical  con- 
struction, what  was  intended  by  that  section  was 
that  the  prosecutor  should  know  the  terms  of  the 
warranty  under  which  the  defendant  had  bought, 
together  with  the  name  and  address  of  the  person 
from  whom  he  had  bought  "  A  copy  of  snob 
warranty"  in  the  latter  section  refers  back  to 
sect.  25  of  the  Act  of  1875,  and  means  a  copy  of 
that  which  entitles  the  defendant  to  believe  that 
the  article  was  the  same  in  nature,  substance,  and 
quality  as  that  demanded  by  the  prosecutor. 
Therefore  prima  facie  that  means  a  copy  of  the 
term 8  of  the  warranty  on  which  the  defendant 
bought,  in  order  that  the  prosecution  may  know 
what  the  defence  is  going  to  be  That  is  shown 
by  the  latter  part  of  the  section,  which  shows 
that  the  substance  of  the  matter  is  to  be  told. 
A  copy  of  the  correspondence  would  not  be  half 
as  useful  as  a  copy  of  the  terms  of  the  warranty. 
The  broad  view  of  the  statute  is  that  it  is  neoes* 
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sary  to  prove  that  there  was  a  purchase  by  the 
defendant  under  a  warranty  which  justifies  the 
resale.  The  word  "  invoice  "  in  sect.  20  of  the 
Act  of  1899  refers  to  the  Margarine  Act  1887. 
There  may  be  oases  in  which  the  invoice  contains 
and  includes  the  warranty,  and  cases  in  which  it 
does  not.  I  have  based  my  judgment  on  a  broad 
view  of  the  Act.  One  has  to  look  at  each  case, 
and  to  find  the  warranty  existing  in  fact  and  a 
notice  of  that  warranty.  In  Bacon's  case  there 
was  a  verbal  contract  for  the  sale  of  milk,  and 
that  a  written  warranty  should  be  given  with 
each  consignment,  and  a  subsequent  delivery  of 
the  milk  in  churns  on  each  of  which  there  was 
written,  "  Warranted  pure  new  milk  with  all  its 
cream."  Why  should  it  be  suggested  that  the 
contract  to  give  a  warranty  must  be  in  writing  P 
That  there  must  be  a  written  warranty  is  plain. 
All   the    section    requires   is    that   it   must  be 

S roved  that  the  milk  was  purchased  as  that 
emanded,  and  that  there  should  be  a  written 
warranty  to  that  effect.  But  in  the  case  of 
an  article  that  can  only  be  produced  day  by 
day,  common  sense  and  the  words  of  the  section 
poiut  to  the  state  of  things  that  we  have  here — 
namely,  an  agreement  to  put  a  written  warranty 
on  every  churn.  It  is  said  that  lorn*  v.  Van 
Tromp  (72  L  T.  Hep.  499)  is  inconsistent  with 
that,  out  in  that  case  the  judges  came  to  the  con- 
clusion that  one  was  not  entitled  to  connect 
together  the  previous  transaction,  which  was 
supposed  to  be  a  contract,  with  the  description 
under  which  the  person  sold  the  goods.  It  is  the 
same  with  Laidlaw  v.  Wilson  (1894)  1  Q.  B.  74)  and 
other  cases.  The  judges,  dealing  with  the  facts 
of  each  particular  case,  had  only  applied  the  prin- 
ciples which  I  have  been  suggesting  to  be  right 
Frinciples.  Having  regard  to  more  recent  cases, 
doubt  whether  Harris  v.  May  (12  Q.  B.  Div.  97) 
can  be  regarded  as  law.  If  it  was  meant  to  Jay 
down  any  general  principle,  it  has  certainly  been 
qualified  by  later  oases.  I  have  come  to  the  con- 
clusion that  in  both  cases  here  the  purchaser  had 
purchased  the  milk  in  question  as  the  same  in 
nature,  substance,  and  quality  as  that  demanded 
of  him  by  the  prosecutor,  and  had  in  each  case 
had  a  written  warranty  to  the  same  effect.  I 
think  that  both  appeals  should  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion.  The 
contract  was  one  in  which  the  vendor  agreed  to 
sell  so  much  pure  new  milk  at  a  certain  price,  and 
that  he  would  with  each  can  warrant  it  pure. 
Thus  the  label  becomes  the  warranty.  That  is  in 
accord  with  lorn*  v.  Van  Tromp  (72  L.  T.  Rep. 
499).  There  it  was  said  the  warranty  must  be 
some  express  individual  representation  from  the 
buyer  to  the  seller  forming  part  of  the  contract, 
and  that  warranty  has  been  given  here. 

Channbll,  J. — I  agree.  Apart  from  any 
previous  cases,  I  cannot  see  why  the  label  should 
not  be  a  written  warranty.  Some  cases  looked  as 
though  it  (the  label)  could  not  be  so,  but  they  are 
not  really  to  that  effect.  All  they  said  was  that 
in  some  cases  an  invoice  or  label  might  not  be  a 
defence  under  sect.  25  of  the  Sale  of  Food  and 
Drugs  Act  1875.  But  that  was  because  two 
things  were  required.  The  label  might  be  a 
warranty,  but  the  defendant  would  not  be  able  to 
prove  that  he  purchased  the  article  under  that 
warranty  as  pure.  In  effect  it  is  said  that  the 
label  may  be  a  warranty,  but  it  does  not  show 


the  defendant  purchased   the  article   as   pure, 
because  the  label  was  a  manufacturer's  label. 

Appeals  dismissed. 

Solicitors:  A.  M.  BramaU;  Francis  Miller  and 
Steele. 


Thursday,  May  1, 1902. 

(Before  Lord  Alverstone,  O.J.,  Darling  and 
Channell,  JJ.) 

Mayor,  Aldermen,  and  Councillors  of  the 
City  of  Westminster  (apps.)  v.  Army  and 
Navy  Auxiliary  Co-operative  Supply 
Limited  (resps.).  (a) 

Bating — Metropolis — Distress  warrant— Increase 
of  assessment  in  valuation  list— Omission  to 
give  notice  of  alteration  in  assessment — Applica- 
tion for  distress  warrant— Right  to  raise  objec- 
tion of  omission  to  give  notice — Valuation 
(Metropolis)  Act  1869  (32  A  33  Vict  c.  67), 
ss.  9,  45. 
Upon  an  application  to  a  magistrate  against  the  re- 
spondents for  the  issue  of  a  distress  warrant  for  a 
rate  made  upon  them  as  the  occupiers  of  premises 
in  the  metropolistit  appeared  that  the  respondents 
were  assessed  at  a  larger  amount  in  the  quin- 
quennial valuation  list  made  in  1900,  upon 
which  the  rate  was  based,  than  they  had  been 
assessed  under  the  preceding  valuation  list  made 
in  1895,  but  that  no  notice  of  the  increase  in 
their  assessment  had  been  given  by  the  overseers 
to  the  respondents,  as  required  by  sect  9  of  the 
Valuation  {Metropolis)  Act  1869,  and,  in  objection 
to  such  application,  the  respondents  contended 
that,  as  no  notice  in  the  alteration  of  their  assess- 
ment was  given  to  them  under  sect.  9,  the  valua- 
tion list  made  in  1900  was  not,  as  against  them, 
the  valuation  list  "for  the  time  being  in  force  " 
within  the  meanina  of  sect.  45  of  the  Act,  and 
that  they  were  only  liable  to  pay  the  amount 
of  the  rate  as  based  on  the  preceding  valuation 
list  of  1895,  which  they  had  paid. 
Held,  that  the  objection  that  no  notice  had  been 
given  under  sect.  9  of  the  alteration  in  the  assess- 
ment could  not  be  raised  on  the  application  for 
a  distress  warrant,  but  that  such  objection  could 
only  be  raised  by  way  of  appeal  against  the 
valuation  list,  or  against  the  rate. 
Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Westminster  Police  Court. 

A  complaint  was  made  by  the  mayor,  aldermen, 
and  councillors  of  the  city  of  Westminster  (the 
appellants)  that  the  Army  and  Navy  Auxiliary 
Co-operative  Supply  Limited  (the  respondents), 
being  duly  rated  and  assessed  in  the  parish  of  St. 
Margaret  and  St.  John,  in  the  city  of  Westmin- 
ster, had  not  paid  the  sum  of  82.  7s.  9d.,  which 
had  been  demanded  of  them. 

The  magistrate,  after  hearing  the  parties  and 
the  evidence  adduced  by  them,  refused  to  issue  a 
distress  warrant,  and  dismissed  the  summons, 
subject  to  this  case. 

The  respondents  were  at  all  times  material  to 
this  case  the  occupiers  of  certain  premises  in 
Caxton-street,  in  the  parish  of  St.  Margaret,  in 
the  city  of  Westminster. 

On  the  12th  April  1901  a  general  rate  was  made 
and  published  by  the  appellants  acting  as  the 

(a)  Reported  by  W.  W.  Oee,  Esq.,  Bwriater*t-lAw 
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overseers  of  the  parish  under  and  by  virtue  of  the 
London  Government  Act  1899. 

In  this  rate  the  respondents  were  assessed  in 
respect  of  the  premises  at  the  sum  of  332.  2s.  9d.t 
being  at  the  rate  of  2s.  9d.  in  the  pound  upon  a 
rateable  value  of  2412.,  which  was  the  rateable 
value  of  the  premises  as  stated  ia  the  quin- 
quennial valuation  list  for  the  parish  made  in  the 
▼ear  1900  under  the  Valuation  (Metropolis)  Act 
1869. 

This  sum  of  332.  2s.  9d.  was  demanded  of  the 
respondents,  and  they  paid  to  the  appellants  the 
sum  of  24J.  15s.,  the  amount  due  on  the  assess- 
ment entered  in  the  quinquennial  valuation  list 
for  the  parish  made  in  1895,  leaving  a  balance  of 
82.  7s.  9d.  unpaid,  which  the  respondents  con- 
tended they  were  not  liable  to  pay  for  the  reasons 
hereinafter  appearing. 

The  appellants  took  out  a  summons  to  recover 
the  above  sum  of  82.  7s.  9d.,  and  upon  the 
hearing  of  the  summons  the  rate  was  produced, 
and  it  was  proved  or  admitted  that  this  sum  of 
82.  7a.  9d.  bad  been  demanded,  and  that  the 
respondents  were  in  occupation  of  the  premises  in 
the  parish. 

The  respondents  proved  that  no  notice  of  an 
alteration  in  value  in  accordance  with  sect.  9  of 
the  Valuation  (Metropolis)  Act  1869  had  been 
served  on  them  by  the  appellants,  and  it  was 
admitted  by  the  appellants'  witness,  who  was 
called  in  support  of  the  summons,  that  no  such 
notice  as  aforesaid  of  an  increased  assessment  had 
been  given  to  the  respondents  pursuant  to  that 
section,  and  that  the  respondents  had  no  notice 
of  the  raising  of  the  gross  and  rateable  values  of 
the  premises  until  the  12th  April  1901. 

The  respondents  contended  that  they  were  not 
liable  to  pay  the  balance  of  82.  7s.  9(2.,  upon  the 
ground  that  the  rate  was  based  upon  the  rateable 
value  of  the  premises  stated  in  the  quinquennial 
valuation  list  made  in  1900— namely,  241 1.,  being 
an  increase  of  612.  over  the  rateable  value  stated 
in  the  valuation  list  made  in  1895 — namely,  1802. ; 
and  the  respondents  contended  that  the  entry  in 
the  quinquennial  valuation  list  made  in  1900 
relating  to  the  premises  was  not  binding  upon 
them,  because  no  notice,  as  it  was  admitted,  of 
the  increase  in  the  rateable  value  of  the  premises 
had  been  given  to  them  by  the  overseers  of  the 
parish  as  required  by  Beet.  9  (1)  of  the  Valuation 
(Metropolis)  Act  1869,  and  therefore  the  quin- 

S[uennial  valuation  list  of  1900  was  not  the  list 
or  the  time  being  in  force,  nor  was  it  duly  made 
in  accordance  with  the  Act,  and  therefore  that 
they,  the  respondents,  were  not  liable  to  pay  so 
much  of  the  rate  as  was  charged  upon  the  increase 
in  the  rateable  value  as  shown  by  the  quinquennial 
valuation  list  made  in  1900,  over  the  rateable 
value  appearing  in  the  valuation  list  made  in 
1895,  and  that  as  they  had  paid  so  much  of  the 
rate—namely,  the  sum  of  242.  15s. — as  was 
charged  upon  the  rateable  value  stated  in  the 
valuation  list  made  in  1895,  they  were  not  liable 
to  pay  the  further  sum  of  82.  7s.  9c2.,  which  was 
charged  upon  the  increase  in  the  rateable  value 
of  the  premises  as  shown  by  the  quinquennial 
valuation  list  made  in  1900.  The  respondents 
cited  in  support  of  these  contentions  the  case  of 
Beg.  v.  Justices  of  Middlesex  (26  L.  T.  Rep.  902 ; 
L.Rep.  7Q.B.653). 

The  appellants  contended  that  they  were 
entitled  to  a  distress  warrant  to  recover  the  above 


sum  of  82.  7s.  94.,  on  the  following  grounds — 
namely:  (1)  That  as  the  respondents  had  not 
appealed  against  the  rate  or  the  valuation  list  on 
which  it  was  ba«*ed,  they  were  not  entitled  on  the 
hearing  of  the  summons  to  dispute  the  validity 
of  the  valuation  list,  and  that  the  rate  being  good 
on  the  face  of  it  and  the  respondents  being 
admittedly  in  occupation  of  the  premises  for 
which  they  were  rated,  the  duty  of  the  magistrate 
was  merely  ministerial,  and  that  the  appellants 
were  not  bound  to  show  that  the  notice  required 
by  sect.  9  (1)  of  the  Valuation  (Metropolis)  Act 
1869  had  been  duly  given;  and  (2)  that  even 
if  no  such  notice  as  is  directed  by  the  section 
had  been  given,  the  valuation  list  was  not  thereby 
rendered  invalid. 

The  magistrate  decided  that  the  appellants' 
contentions  upon  both  grounds  were  wrong,  and 
that  he  ought  not  to  issue  a  distress  warrant  to 
recover  the  sum  of  82.  7s.  9d. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  so  deciding. 

The  Valuation  (Metropolis)  Act  1869  (32  &  33 
Vict  c.  67)  provides : 

Sect.  9.  In  each  of  the  following  oaaea — namely :  (1) 
Where  the  overseers  of  the  parish  intert  in  the  valuation 
list  some  hereditament  not  previously  assessed,  or  raise 
the  gross  or  rateable  value  of  some  hereditament  above 
the  value  stated  in  the  valuation  list  for  the  time  being 
in  foroe  or  (where  there  is  no  valuation  list)  in  the  then 
last  assessment  to  the  poor  rate;  or  (2)  where  the 
assessment  committee  (otherwise  than  in  determining  an 
objection)  alter  a  valuation  list  by  inserting  therein 
some  hereditament,  or  by  raising  the  gross  or  rateable 
value  of  some  hereditament  comprised  therein,  the  over- 
seers shall  immediately  after  the  deposit  or  re-deposit 
of  the  list  (as  the  case  may  be)  serve  on  the  occupier  of 
snch  hereditament  a  notice  of  the  gross  and  rateable 
value  thereof  inserted  in  the  valuation  list 

Sect.  43.  The  valuation  list  as  approved  by  the 
assessment  committee,  and,  if  altered  on  any  appeal 
under  this  Act  to  any  sessions  or  a  superior  court,  as  so 
altered,  shall  come  into  force  at  the  beginning  of  the  year 
(commencing  on  the  sixth  of  April)  succeeding  that  in 
which  it  is  made,  and  shall  last  for  five  years,  subject  to 
any  alterations  that  may  be  made  by  any  supplemental 
or  provisional  list  as  hereinafter  mentioned. 

Sect  44.  Notwithstanding  any  appeal  under  this  Act 
whioh  may  be  pending  at  the  commencement  of  the  year, 
the  valuation  list  shall  come  into  foroe  unaltered,  and 
every  assessment,  contribution,  rate,  and  tax  in  respect 
of  whioh  the  valuation  list  is  conclusive  shall  be  made, 
required,  levied,  and  paid  in  aooordanoe  with  such  valua- 
tion liet,  Ac. 

Sect.  45.  The  valuation  list  for  the  time  being  in 
foroe  shall  be  deemed  to  have  been  duly  made  in 
aooordanoe  with  this  Act  and  the  Acts  incorporated 
herewith,  and  shall  for  all  or  any  of  the  purposes  in 
this  section  mentioned  be  conclusive  evidence  of  the 
gross  value  and  of  the  rateable  value  of  the  several 
hereditaments  inoluded  therein,  and  of  the  fact  that  all 
hereditaments  required  to  be  inserted  therein  have  been 
so  inserted,  Ac. 

Marshall,  K.O.  (W.  C.  Byde  with  him)  for  the 
appellants. — The  question  is  whether  the  omission 
to  give  the  notice  required  by  sect.  9,  sub-sect  1, 
of  the  Valuation  (Metropolis)  Act  1869  invalidates 
the  rate  made  in  1901,  and  based  upon  the  valua- 
tion list  made  in  1900.  The  magistrate  was 
wrong  in  holding  that  he  ought  not  to  issue  the 
distress  warrant.  He  had  no  jurisdiction  to 
refuse  to  issue  a  distress  warrant,  and  his  duty 
was  merely  ministerial.  The  notice  as  to  the 
increase  in  the  valuation  not  having  been  given 
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ae  required  by  sect.  9,  the  remedy  of  the  respon- 
dents was  by  appeal,  and,  not  having  appealed, 
they  were  too  late  to  take  the  objection  upon  the 
application  for  the  distress  warrant  If  it  can 
be  shown  that  the  authorities  in  making  the 
rate  acted  in  excess  of  their  jurisdiction,  then 
the  objection  may  be  taken  before  the  justices 
on  the  application  for  a  distress  warrant;  but 
if  they  have  acted  within  their  jurisdiction, 
however  erroneously,  then  the  objection  cannot 
be  so  taken.  The  cases  show  that  the  only  three 
grounds  of  objection  which  can  be  entertained  by 
a  magistrate  upon  an  application  for  a  distress 
warrant  are  (1)  that  the  property  rated  is  not  in 
the  parish;  (2)  that  the  party  rated  is  not  the 
occupier — that  is,  non-  occupation ;  and  (3)  that 
the  rate  is,  on  the  face  of  it,  bad :  (see  the  judg- 
ment of  Wills,  J.  in  Bates  v.  Plumstead  Over- 
seers (72  L.  T.  Rep.  at  pp.  394-5;  64  L.  J.  at 
p.  129,  M.  0.).  Sect  6  provides  for  the  making  of 
a  valuation  list,  and  sect  9  for  notice  to  the  occu- 
pier of  increase  of  value.  Sects.  18  and  19  deal 
with  appeals  against  the  valuation  list,  and 
sect.  42  with  the  times  within  which  certain 
things  are  to  be  done.  Sect  43  defines  the  dura- 
tion of  the  list,  and  sect.  45  provides  that  the 
valuation  list  for  the  time  being  in  force  shall  be 
deemed  to  have  been  duly  made,  and  shall  be  con- 
clusive evidence  of  the  values.  The  provisions  in 
sect  42  as  to  times  have  been  held  to  be  directory 
only  and  not  imperative  : 

Reg.  v.  IngaU,  35  L.  T.  Rep.  552  ;  2  Q  B.  Div.  199  ; 

Beg.  v.  Justices  of  London,  69  L.  T.  Rep.  682 ; 
(1893)  2  Q.  B.  476. 
So  also  are  the  provisions  in  sect  9  as  to  giving 
notice.  But  even  if  this  notice  ought  to  have 
been  given,  the  objection  could  not  be  taken 
before  the  magistrate ;  but  the  respondents  ought 
to  have  taken  it  by  way  of  appeal.  They  could 
also  have  appealed  against  the  rate  under  sect.  4 
of  17  Geo.  2,  c.  38.  The  list  having  been  approved 
by  the  assessment  committee,  by  sect.  45  it  must 
be  deemed  to  have  been  duly  made,  and  the  other 
provisions  are  directory ;  but  if  the  respondents 
were  aggrieved  they  ought  to  have  appealed 
against  the  valuation  list  under  sect  32,  or  have 
come  to  this  court  for  a  mandamus : 

Bates  v.  Plumstead  Overseers,  72  L.  T.  Rep.  393 ; 
64  L.  J.  127,  M.  C. ; 

Churchwardens  of  Birmingham  v.  Shaw,  10  Q.  B. 
868,  at  p.  879 ; 

Bavin  v.  Hutchinson,  6  L.  T.  Rep.  504 ;  31  L.  J. 
229,  M.  G. ; 

Reg.  v.  Justices  of  Middlesex,  26  L.  T.  Rep.  902 ; 
L  Rep.  7  Q.  B.  653. 
Bray,  K.C.  (E.  Hilliard  with  him)  for  the 
respondents. — The  respondents  could  have  ap- 
pealed against  the  valuation  list  if  they  had 
known  of  the  alteration,  but  that  is  not  conclusive 
against  them.  The  question  is,  is  this  valuation 
list  the  valuation  list  which  is  in  force  against 
the  respondents,  because,  if  it  is  the(list  in  force 
against  the  respondents,  they  have  no  remedy,  as 
they  are  met  immediately  by  sect  45,  which 
says  tbat  it  is  to  be  deemed  to  be  duly  made  and 
to  be  conclusive.  The  valuation  list  when/ 
approved  by  the  assessment  committee  comes 
into  force,  by  sect  43,  at  the  beginning  of  the 
year  (the  6th  April)  succeeding  that  in  which  it 
is  made.  Dealing  with  the  matter  in  the  first 
instance  as  if  it  were  an  appeal  to  quarter  sessions 
instead  of  an    application  for  a  distress  war- 


rant, the  respondents  put  the  case  in  this 
way :  Is  the  valuation  list  to  be  conclusive  as 
soon  as  it  is  approved  by  the  assessment  com- 
mittee, or  may  a  ratepayer  go  behind  it  and  say 
that  he  has  received  no  notice  of  an  alteration  in 
his  assessment?  If  it  were  conclusive  without 
liberty  to  go  behind  it,  there  would  be  the  grossest 
injustice  to  ratepayers.  No  doubt  the  object  of 
these  sections  is  to  have  a  valuation  list  which 
shall  be  conclusive,  but  it  is  an  element  in  that, 
and  it  is  the  essence  of  the  whole  proceeding,  that 
a  party  should  have  notice  (see  sects.  9  to  13). 
The  respondents  had  no  notice  of  the  alteration 
in  their  assessment  until  the  13th  April,  and  it 
was  then  too  late  to  go  before  the  assessment 
committee,  as  the  list  had  come  into  force  on  the 
6th  ApriL  There  was  no  proceeding  under  which 
they  could  have  gone  before  the  assessment  com- 
mittee after  the  committee  had  approved  of  the 
list.  If  the  valuation  list  were  in  force  against  the 
respondents,  they  would  have  no  appeal,  but  it  is 
submitted  that  the  valuation  list,  which  in  sect.  45 
is  made  conclusive,  means  the  valuation  list  which 
has  been  made  with  the  due  formalities  (see  the 
judgment  of  Bowen,  L.J.  in  Beg.  v.  Justices  of 
London  (lp93)  2  Q.  B.  at  p.  491).  Then,  secondly, 
treating  this  as  an  application  for  a  distress 
warrant,  the  valuation  list,  not  having  been  made 
with  all  the  necessary  formalities,  is  not  within 
sect.  45  "  the  valuation  list  for  the  time  being  in 
force  "  as  against  the  respondents,  and  the  over- 
seers had  no  right  or  jurisdiction  to  make  the 
rate  in  accordance  with  it,  because  under  sect.  44, 
which  is  of  universal  application,  they  are  bound 
to  make  the  rate  "  in  accordance  with  such  valua- 
tion list " — that  is,  with  the  one  for  the  time  being 
in  force.  The  true  test  is  whether  the  overseers 
had  jurisdiction  to  make  the  rate,  and  that  comes 
back  to  the  question  whether  this  was  a  right  or 
wrong  valuation  list.  It  is  submitted  that  it 
was  a  wrong  valuation  list  by  reason  of  the  for. 
malities  not  having  been  complied  with;  that 
consesequently  the  overseers  had  no  jurisdic- 
tion to  make  the  rate,  and  the  objection  that 
they  had  no  jurisdiction  can  be  taken  on  this 
summons. 

Byde  in  reply. — If  the  respondents'  conten- 
tion as  to  the  meaning  of  sect  45  is  correct, 
it  would  follow  that  every  new  hereditament  and 
every  one  which  has  been  increased  in  value 
would  escape  being  rated  altogether  for  five 
years  if  there  were  any  informality  in  the 
notices,  as  there  could  be  no  valuation  list  "  in 
force"  for  that  time,  so  far  as  these  heredita- 
ments were  concerned.  That  result  could  not 
have  been  intended.  Taking  these  notices 
together,  the  Legislature  clearly  intended  in 
sect.  45  to  make  a  defect  in  the  service  of  the 
notice  not  fatal  to  the  validity  of  the  valuation 
list  This  is  made  clear  by  sects.  65  and  06, 
which  deal  with  the  service  and  publication  of 
individual  notices.  Sect.  65  provides  that  the 
service  of  any  notice  under  the  Act  may  be  by 
post  by  a  prepaid  letter,  and  proof  of  the  posting 
of  the  letter  is  sufficient.  If  tbe  letter  containing 
the  notice  were  posted  and  lost,  the  service  would 
In)  sufficient  (sect.  65),  but  the  hardship  would  be 
just  the  same  as  in  the  case  where  no  notice  at 
all  were  sent,  as  in  this  case.  Sects.  43, 44,  and  45 
ought  to  be  read  together.  The  "  list  in  force  " 
appears  for  the  first  time  in  sect.  43;  then  it 
is  used  in  sect  44,  which  merely  relates  to  pending 
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appeals,  and  aeot.  45  provides  that  the  list  "  for 
the  time  being  in  force  shall  be  deemed  to 
have  been  duly  made."  The  object  of  that  was 
to  cnre  all  preliminary  defects  in  the  making  of 
the  list.  The  respondents  could  have  appealed 
against  any  such  defects  in  the  valuation  list 
under  sects.  11  and  32,  and,  if  they  did  not  get 
notice  of  the  alteration  in  time  to  appeal  to  the 
assessment  committee,  they  could  have  come  to 
this  court  for  a  mandamus  to  the  assessment 
committee  to  hear  the  objection,  in  which  case 
it  would  have  been  no  answer  to  say  that  the 
applicant  was  out  of  time,  as  he  himself  would 
not  be  in  fault : 

Reg.  t.  Mayor  of  Rochester,  30  L.  T.  Rep.  O.  8. 
73  ;  7  E.  A  B.  910. 

The  respondents  might  also  have  appealod 
against  the  rate  under  17  Geo.  2,  c.  38,  s.  4.  The 
right  of  appeal  given  there  is  general,  and  it 
exists  in  London  unless  it  has  been  taken  away 
by  some  statute,  and  sect.  45  does  not  take  it 
away.  The  respondents  are  in  this  dilemma: 
If  they  are  right  on  the  merits,  they  can  appeal  to 
quarter  sessions;  if  they  are  wrong,  then  eadit 
auxstio.  The  true  way  of  putting  the  question 
is  this :  If  the  overseers  have  any  jurisdiction — 
as  they  clearly  had  in  this  case — tbe  respondents' 
only  remedy  is  by  appeal;  if  they  have  no  juris- 
diction at  all,  then  the  objection  may  be  taken 
upon  this  application.    He  referred  to 

Churchwardens  of  Birmingham  v.  8haw  (ubi  tup ) ; 
Bates  v.  PUunetead  Overseers  (ubi  sup,) ; 
Poor  Bate  Assessment  and   Collection  Aot   1869 
(32  &  33  Vict.  o.  41),  m.  17,  18. 

May  1. — Lord  Alvbrstone,  O.J. — This  is  one 
of  those  troublesome  oases  which  not  infrequently 
arise  under  this  class  of  Act  of  Parliament,  where 
the  difficulty  is  to  trace  out  what  is  the  effect  of 
a  particular  omission  of  some  apparent  condition 
precedent.  In  the  view  I  take  in  this  case  it  is  not 
necessary  for  us  to  decide,  any  more  than  it  was 
for  Blackburn  and  Lush,  J  J.  to  decide  in  the  case 
of  Beg.  v.  Justices  of  Middlesex  (ubi  sup.),  what  is 
the  actual  effect  of  the  omission  to  serve  the 
notice  under  sect.  9.  Personally  I  incline  to  the 
view  that,  for  the  purpose  of  making  a  rate,  the 
omission  is  cured  by  sect.  45,  because,  if  that 
were  not  so,  nobody  could  safely  make  a  rate 
without  first  ascertaining  that  all  the  notices  had 
been  given.  But  I  think  that  the  decision  of  this 
case  really  depends  on  other  considerations.  It 
is  argued  for  the  respondents  that  because  no 
notice  was  given  under  sect.  9,  the  valuation  list 
for  the  time  being  in  force  cannot  be  deemed  to 
have  been  duly  made.  The  result  of  that,  I  think, 
would  be  that  it  would  give  very  little  effect 
to  sect.  45.  Sect.  45  could  scarcely  mean  that  a 
valuation  list,  as  to  which  all  conditions  have  been 
fulfilled,  shall  be  deemed  to  be  in  force.  I  think 
it  probably  has  reference  to  the  earlier  section, 
sect.  43.  That  would  not  be  conclusive  against 
the  respondents,  because  they  would  be  entitled 
to  say  that,  though  it  might  save  some  conditions, 
it  did  not  save  this  particular  one,  which  was  the 
omission  of  the  personal  notice  under  sect.  9. 
What  may  be  the  actual  effect  of  the  omission  to 
give  notice  under  8"ct.  9,  if  the  point  be  raised 
upon  an  appeal  where  it  is  contended  that  the 
valuation  list  is  to  be  conclusive  and  binding,  is, 
to  my  mind,  a  difficult  point.  I  have  only 
expressed  my  opinion  as  far  as  I  have  formed  it, 


because,  having  heard  arguments  on  the  matter, 
I  do  not  in  any  way  want  to  avoid  stating 
what  my  view  is.  But  it  seems  to  me  that  the 
respondents  are  in  this  difficulty.  This  applica- 
tion to  the  magistrate  was  for  the  issue  of  a 
distress  warrant.  If  the  overseen — the  persons 
who  made  the  rate — were  justified  in  acting  upon 
the  valuation  list,  and  making  a  rate,  then  the 
respondents  must  show  that  the  point  they  raise 
i«  a  point  that  they  are  entitled  to  raise  in  objec- 
tion to  the  distress  warrant  being  issued.  Now,  I 
think,  for  the  reasons  which  have  been  very  well 
put  by  Mr.  Byde  in  his  reply,  that  a  person  is  not 
entitled  to  raise  in  answer  to  the  application  for 
a  distress  warrant  all  points  which  he  could  pos- 
sibly have  raised  upon  appeal.  I  quite  agree  that 
there  are  points  which  he  can  raise  on  both 
proceedings,  as,  for  instance,  non- occupation,  or 
certain  other  matters  which  might  be  raised ;  but 
I  do  not  think  that,  because  a  matter  may  be 
raised  on  appeal,  therefore  it  can  be  raised  in 
answer  to  an  application  to  issue  a  distress 
warrant.  To  a  certain  extent  that  principle 
was  recognised  in  the  cast  of  Churchwardens  of 
Birmingham  v.  Shaw  (ubi  sup.),  in  which  it  was 
held  "  that  a  person  exempt  from  poor  rate,  as  the 
occupier  of  premises  belonging  to  a  scientific  or 
literary  society,  must,  if  assessed  for  such  pre- 
mises, contest  the  liability  by  appeal,  and  cannot 
bring  an  action  for  a  levy  made  to  enforce  such 
rate,  not  appealed  against"  I  think  that  was 
practically  repeated  by  my  brother  Wills  in 
the  case  of  nates  v.  Plumstead  Overseers  (ubi 
sup ),  in  which  there  was  an  application 
for  a  distress  warrant,  and  in  which  he  said: 
"The  only  objections,  therefore,  which  can  be 
entertained  by  a  magistrate  on  an  application 
for  a  distress  warrant  are  the  three  following : 
that  the  property  rated  is  not  in  the  parish  ;  that 
the  party  rated  is  not  the  occupier ;  and  that  tbe 
rate  is,  on  the  face  of  it.  bad/'  I  must  not  be 
taken  as  saying  that  I  am  clear  that  those  are  the 
only  three  objections  which  can  be  raised,  but  I 
do  think  that  they  point  to  the  class  of  objections 
that  can  be  raised  on  an  application  for  a 
distress  warrant.  Lastly,  in  the  very  valuable 
judgment  in  Overseers  of  Manchester  v.  Headlam 
(21  Q.  B.  Div.  96),  where  Wills,  J.  again 
pointed  out,  in  the  considered  judgment  of  the 
court  delivered  by  him,  how  all  the*e  cases 
went  back  to  the  authority  of  Crease  v.  8awle  (2 
Q.  B.  862),  which  had  decided  that  the  rate,  being 
good  on  the  face  of  it,  cannot  be  impugned  in 
an  action  for  trespass  for  levying  distress  in 
respect  of  the  rate.  Wills,  J.  said :  "  The 
objection  being  matter  of  appeal,  the  rate 
unappealed  against  ought  to  be  enforced.  It 
would  be  very  unfortunate  if  it  should  be  other- 
wise, and  if  by  reason  of  an  error,  possibly  of  the 
most  trifling  kind,  made  by  the  overseers  in  the 
amount  of  property  which  they  supposed  to  be 
in  the  occupation  of  a  particular  individual,  he, 
after  having  foreborne  to  avail  himself  of  an 
ample  and  satisfactory  remedy  for  any  error 
to  his  prejudice  in  the  rate,  could  evade 
payment  of  the  poor  rate  altogether.  One 
cannot  conceive  a  greater  encouragement  to 
improper  litigation,"  and  so  on.  Therefore, 
without  saying  that  those  cases  absolutely 
enumerate  every  single  point  that  can  be  taken, 
I  think  that  they  do  lay  down  the  substantial 
rules  which  show  what  points  can  be  raised  in 
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answering  a  prima  facie  case  on  an  application 
for  a  distress  warrant,  and  that,  prima  facie, 
point*  which  can  be  raised  on  an  appeal  ought 
not  to  be  raised  then.  With  reference  to 
the  opinion  of  Blackburn,  J.,  which  whs  cited 
from  the  case  of  Reg.  v.  Justices  of  Middlesex 
(ubi  sup.)t  I  am  by  no  means  sure  that  he  was 
not  referring  to  the  qaestiou  of  whether  or  not 
the  valuation  should  be  conclusive  upon  an 
appeaL  I  do  not  think  he  had  at  that  time  in 
his  mind  the  question  of  the  issue  of  a  distress 
warrant.  Now,  had  the  respondents  the  right  of 
appeal  ?  I  think  they  had  both  rights  of  appeaL 
I  am  not  so  clear  in  my  own  mind  that  they 
had  the  right  to  come  for  a  mandamus.  I 
admit  that  there  is  a  very  close  analogy  with 
those  cases  where  a  mandamus  has  gone,  the 
time  having  gone  by  within  which  a  statutory 
body  had  to  perform  a  statutory  duty ;  but,  as 
that  point  may  be  raised  hereafter,  it  seems  to 
me  not  necessary  to  decide  it  now.  I  must  say, 
however,  that  if  the  respondents  are  entitled  to 
raise  this  objection  and  say  that  for  the  purposes 
of  a  rate  this  was  not  a  good  valuation  list  bind- 
ing upon  them,  they  ought  to  be  able  to  raise 
that  objection  on  appeal,  and  I  think  that 
that  right  of  appeal,  if  it  existed,  has  not 
been  taken  away.  Of  course,  on  the  appeal,  there 
would  have  to  be  arguments  upon  the  merits,  and 
a  decision  upon  t  he  merits,  as  to  whether  or  not 
the  failure  to  give  notice  under  sect.  9  prevented 
the  valuation  list  from  being  binding  upon  the 
respondents,  but,  if  they  can  raise  that  point,  I 
think  it  is  one  which  ought  to  have  been  raised  on 
appeal.  I  do  not  think  it  is  the  class  of  objection 
that  the  magistrate  ought  to  entertain  when 
application  is  made  to  him  for  the  distress 
warrant,  it  being,  as  I  have  said,  not  something 
which  falls  within  those  objections  named,  or 
objections  of  the  same  kind,  but  something 
which  goes  to  the  validity  of  the  right  to  assess 
or  rate  all  the  persons  named  in  the  assessment. 
For  these  reasons  I  think  the  appeal  ought  to 
succeed,  and  that  the  magistrate  ought  to  have 
issued  the  distress  warrant. 

Dabling,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  whole  question  really  turns 
upon  the  point  whether  the  respondents  had  lost, 
or  been  deprived  by  what  took  place  of,  not 
only  their  right  to  appeal,  but  their  power  of 
appealing.  I  think  the  argument  has  shown  that 
they  have  not,  and,  that  being  so,  injustice  and 
hardship  do  not  arise,  and  injustice  and  hardship 
were  really  the  whole  foundation  of  Mr.  Bray's 
argument.  If  the  case  had  been  as  unjust  and 
as  hard  as  he  represented  it  to  be,  then  I  think 
we  must  have  decided  in  his  favour,  but  it  seems 
to  me  he  did  omit  to  notice  a  remedy  which  was 
open  to  him,  which  has  been  pointed  out  to 
him  very  clearlv  by  Mr.  Ryde,  and  therefore  the 
injustice  which  he  apprehended  does  not  occur. 

Oh ann ell.  J. — This  case  is  one  of  some  little 
difficulty,  but  it  really  turns  upon  what  is  the  true 
construction  of  this  Act  of  1869.  The  45th 
section  begins :  "  The  valuation  list  for  the  time 
being  in  force  shall  be  deemed  to  have  been  duly 
made  in  accordance  with  this  Act."  Now,  the 
first  question  is,  what  that  means.  It  is  suggested 
by  Mr.  Bray  that  "  the  valuation  list  for  the  time 
being  in  force"  must  mean  a  properly  made 
valuation  list,  and  that  no  other  is  in  force.    If  it  | 


meant  that,  the  section  would  read  thus :  "  A 
valuation  list  duly  made  shall  be  deemed  to  have 
been  duly  made,"  and  that,  of  course,  is  a  thing 
the  Legislature  would  never  have  enacted,  and 
could  not  possibly  have  enacted.  It  must  mean 
something  different  from  that.  That  being  so,  it 
seems  to  me  that  the  valuation  list  for  the  time 
being  in  force  is  something  different  from  that, 
and  is  something  which,  although  not  in  fact 
duly  made  in  accordance  with  the  Act,  is  to 
be  deemed  to  have  been  duly  made  in  accord- 
ance with  the  Act.  If  so,  what  does  it  mean  P 
It  seems  to  me  the  valuation  list  for  the  time 
being  in  force — the  importance  is  rather  on 
the  "  time  being,"  the  "  in  force "  is  simply 
repeating  the  expression  which  had  been  used  in 
sect  43 — in  substance  means  this :  after  the  time 
when  the  valuation  list  is  to  come  into  force 
according  to  the  preceding  section,  and  until 
the  moment  when  the  next  valuation  list  has 
come  into  force,  the  valuation  list  shall  be 
deemed  to  have  been  duly  made,  and  so  on.  It  is 
a  case  of  time  rather  than  anything  else,  and  in 
substance  it  comes  round  to  what  was  suggested 
some  time  ago,  that  it  refers  tos.de  facto  valuation 
list  in  existence  at  a  particular  time,  and  then  that 
de  facto  list  is  to  be  deemed  to  be  made  in  accord- 
ance with  the  Act — that  obviously  is  intended  to 
cure  for  some  purpose  or  another  possible  defects 
in  it — and  then  it  goes  on  to  say  that  it  shall  be 
conclusive  for  certain  matters.  Now,  if  conclu- 
sive for  certain  purposes,  is  conclusive  for  all 
purposes  whatever,  of  course  it  is  obvious  that 
this  defect  cannot  be  raised  in  answer  to  the 
application  for  the  distress  warrant.  If,  on  the 
other  hand,  it  is  not  conclusive  for  that  purpose,  it 
seems  to  me  an  a  fortiori  case  that  it  would  not 
be  conclusive  for  the  purpose  of  an  appeal,  so 
that  either  there  is  no  remedy  here  and  no  answer 
to  the  distress  warrant,  because  the  list  is  con- 
clusive for  all  possible  purposes,  or  there  exists  an 
appeal.  If  there  does  exist  an  appeal,  I  think  it 
is  quite  clear  on  the  cases  my  Lord  has  referred 
to  that  this  would  come  within  the  class  of  cases 
where,  there  being  a  possibility  of  appeal,  there 
must  be  an  appeal,  and,  if  the  point  is  not 
raised  by  appeal,  it  cannot  be  raised  on  the  appli- 
cation for  the  distress  warrant.  As  I  have  said, 
I  think  those  cases  all  depend  on  whether 
there  is  jurisdiction  in  the  rating  authority  to 
make  the  rate,  and  whether  the  rate  is  good  on 
the  face  of  it.  If  the  rate  is  good  on  the  face  of 
it,  and  the  rating  authority  had  jurisdiction  to 
make  the  rate,  any  other  objection  to  the  rate 
cannot  be  raised  on  the  application  for  the 
distress  warrant.  Such  a  rate  as  that  it  is  the 
duty  of  the  magistrate  to  enforce,  and  all  the 
cases  where  the  objection  can  be  taken  upon  the 
distress  warrant — the  well-known  cases  of  non- 
occupation,  property  out  of  the  parish,  and  so  on — 
are  merely  instances  of  cases  in  which  the  rating 
aut honey  had  no  jurisdiction  to  make  a  rate  upon 
a  person  or  upon  the  property,  as  the  case  may  be. 
The  result  seems  to  me  to  be  that  the  argument 
for  the  appellants  prevails,  and  that  the  argument 
for  the  respondents  does  not.  The  appeal  must 
therefore  be  allowed. 

Appeal  allowed  without  costs. 

Solicitors  for  the  appellants,  AUen  and  Son. 
Solicitors  for  the  respondents,  Tyrrell  Lewis, 
Lewis,  and  Broadbent. 
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May  19, 1898. 

(Before  Wills  and  Kennedy,  JJ.) 

Corporation  op  Bootle  (apps.)  v.  Owens 

(reap.),  (a) 

Local  government  —  Provisional  order—  Sewer 

accommodation — Provision  by  owners — Appeal 

— Expenses  of  alterations  —  Justices    to  make 

such  order  "  as  to  them  may  seem  equitable*9 

By  the  Bootle  Provisional  Order  1897,  token  a 
sewer  and  water  supply  sufficient  for  the  purpose 
were  reasonably  available,  the  appellants  could, 
by  written  notice  to  the  owner  of  any  building, 
reauire  any  existing  closet  accommodation  pro- 
vided at  or  in  connection  with  the  building  to  be 
altered  so  as  to  be  converted  into  a  water- closet 
complying  with  the  bye-laws  in  force  and  com- 
municating  with  the  sewer.  If  the  owner  failed 
to  comply  with  the  notice,  the  appellants  could 
do  the  work  specified  in  the  notice  and  recover 
the  expenses  from  the  owner.  If  any  person 
deemed  himself  aggrieved  by  any  of  the  require- 
ments of  the  appellants,  or  as  to  the  reasonable- 
ness of  any  expenses  wholly  or  partially  recover- 
able  from  him,  he  could  appeal  to  the  justices, 
and  they  might  make  such  order  in  the  matter 
as  to  them  might  seem  equitable. 

The  respondent,  the  owner  of  certain  houses,  was 
served  with  a  notice  requiring  him  to  alter  the 
closet  accommodation  into  water-closets. 

On  an  appeal  to  justices  they  held  that  the 
requirements  of  the  corporation  as  to  the  altera- 
tions in  the  closet  accommodation  were  reason- 
able, and  they  ordered  him  to  comply  with  the 
notice.  They  further  ordered  that  the  expense 
of  doing  the  work  should  'be  borne  in  equal 
shares  by  the  appellants  and  the  respondent. 

Held,  that  the  justices  had  power  to  make  any 
order  as  to  the  expenses  that  appeared  to  them 
reasonable. 

Case  stated. 

By  the  Bootle  Order  1897  (being  a  provisional 
order  of  the  Local  Government  Board  in  pur- 
suance of  the  powers  contained  in  sect.  303  ox  the 
Public  Health  Act  1875)  it  ie  ordered  by  art.  4  as 
follows : 

(1)  When  a  sewer  and  water  supply  puffioient  for  the 
purpose  are  reasonably  available  the  corporation  may 
from  time  to  time,  by  written  notioe  to  the  owner  or 
owners  of  any  building,  require  any  existing  oloset 
accommodation  (other  than  a  water-closet  or  a  waste 
water- oloset)  provided  at  or  in  connection  with  euoh 
building  to  be  altered  ho  as  to  be  converted  into  a  water- 
oloset  or  waste  water-closet  whioh  shall  comply  with 
the  bye-laws  for  the  time  being  in  foroe,  and  shall 
communicate  with  a  sewer,  and  they  may  also  require  a 
separate  receptacle  for  ashes  and  house  refuse  to  be 
provided  at  or  in  connection  with  suoh  building.  (2) 
If  the  owner  or  owners  of  any  suoh  building  fail  in  any 
respect  to  comply  with  a  notioe  from  the  corporation 
under  sub-scot.  (1)  of  this  artiole  the  corporation  may 
at  the  expiration  of  a  time  to  be  specified  in  the  notioe 
(not  being  less  than  fourteen  days  after  the  service  of 
the  notioe)  do  the  work  specified  in  suoh  notioe,  and 
may  recover  in  a  summary  manner  from  the  owner  or 
owners  the  expenses  incurred  by  the  corporation  in  so 
doing.  Provided  that  if  in  any  case  such  alteration 
shall  be  required  in  respect  of  any  existing  oloset 
accommodation  whioh  prior  to  the  service  of  the  notioe 
under  sub-seot.  (1)  of  this  artiole  shall  not  have  been 
certified  by  the  medical  officer  of  health  to  be  insufficient 

(a)  Reported  by  W.  db  B.  Herbert,  Eaq..  Barrister-at-Lsw. 


for  the  necessities  of  the  inhabitants  of  the  building,  or 
to  be  in  suoh  state  as  to  create  a  nuieanoe  or  be 
injurious  to  health,  then  one-half  of  the  said  expenses 
shall  be  borne  by  the  corporation  and  the  remainder  of 
the  said  expenses  shall  be  borne  by  the  owner,  and  shall 
be  recoverable  from  him  in  a  summary  manner.  (3) 
The  corporation  may  contribute  towards  the  expenses 
incurred  in  making  any  alteration  of  any  oloset  accom- 
modation in  pursuance  of  this  artiole  in  any  ease  in 
whioh  they  may  not  be  required  to  bear  any  part  of 
suoh  expense.  (4)  The  notioe  under  the  provisions  of 
sub-division  (1)  of  this  artiole  shall  state  theeffeotof 
the  provisions  of  this  artiole. 

By  art.  9  of  the  order  it  is  ordered  as  follows : 

(i.)  Where  any  person  deems  himself  aggrieved  by  any 
requirements  of  the  corporation  under  sub-seot.  ( 1)  or  (2)  of 
art.  2,  sub-division  (1)  of  art.  3  or  sub-division  (1)  of  art.  4 
of  this  order,  or  as  to  the  reasonableness  of  any  expenses 
wholly  or  partially  recoverable  from  him  under  this  order, 
suoh  person  may  within  fourteen  days  after  the  service 
of  notice  of  the  requirement  or  of  a  demand  for 
payment  of  the  expenses  appeal  to  a  court  of  summary 
jurdisdiotion,  and  the  court  may  make  suoh  order  in  the 
matter  as  to  them  may  seem  equitable,  and  the  order 
so  made  shall  be  binding  and  conclusive  on  all  parties : 
Provided,  nevertheless,  that  the  right  of  appeal  subse- 
quent to  the  service  of  a  demand  for  payment  shall  be 
restricted  to  the  ground  of  the  reasonableness  of  the 
amount  of  the  expenses,  and  the  appellant  shall  be  pre- 
cluded from  raising  at  that  stage  any  other  question, 
(ii.)  Pending  the  decision  of  the  court  upon  such  appeal 
the  corporation  shall  not  be  empowered  to  execute  any 
works  included  in  the  notioe,  and  any  proceedings  whioh 
may  have  been  oommenoed  for  the  recovery  of  suoh 
expenses  shall  be  stayed. 

On  the  13th  Sept.  1897  Robert  John  Sprakeling, 
the  medical  officer  of  health  of  the  corporation,  duly 
made  and  signed  a  certificate  referring  to  certain 
premises,  being  Nos.  30, 34, 36, 38,  and  40  in  Canal- 
street  in  the  borough,  of  which  the  respondent  is 
the  owner.  The  following  is  a  copy  of  the  cer- 
tificate: 

I  hereby  certify,  pursuant  to  the  provisions  of  the  Bootle 
Order  1897,  confirmed  by  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  16)  Act 
1897,  that  the  existing  oloset  accommodation  provided 
at  or  in  connection  with  the  buildings  (30  and  32)  (34 
and  36)  (38  and  40)  (42  and  44)  (46  and  48)  Canal-street, 
Bootle,  is  in  suoh  a  state  as  to  create  a  nuisanoe  and  is 
injurious  to  health. 

On  the  15th  Sept.  1897  William  Daley,  the 
inspector  of  nuisances  of  the  corporation,  acting 
under  instructions  from  the  corporation,  served  a 
notice  on  the  respondent  as  follows  : 

Whereas  it  is  provided  by  art.  4  of  the  Bootle  Order 
1897,  oonfirmed  by  the  Local  Government  Board's  Pro- 
visional Orders  Confirmation  (No.  16)  Act  1897,  as 
follows  :  [Art.  4  was  set  out  as  above.] 

And  whereas  the  existing  .closet  accommodation  pro- 
vided at  or  in  connection  with  the  buildings  Nos.  32,  34, 
36,  38,  and  40,  Canal-street,  has  been  certified  by  the 
medical  officer  of  health  to  be  in  such  state  as  to  create  a 
nuisance  and  to  be  injurious  to  health :  Notioe  is  hereby 
given  to  you,  as  the  owner  of  the  said  buildings,  that  the 
corporation  require  the  existing  oloset  accommodation 
aforesaid  to  be  altered  so  as  to  be  converted  into 
water-closets  whioh  shall  comply  with  the  bye-laws  for 
the  time  being  in  foroe  and  shall  oommunioate  with  a 
sewer.  The  corporation  also  require  separate  receptacles 
for  athtB  and  house  refuse  to  be  provided  at  or  in  con- 
nection with  suoh  buildings.  Further  notioe  is  hereby 
given  that  if  you  fail  in  any  respect  to  comply  with  this 
notioe  the  corporation  will,  at  the  expiration  of  fourteen 
days  after  the  eervioe  hereof,  do  the  work  specified  herein 
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and  reoover  from  yon  the  expenses  incurred  by  them  in 
bo  doing.  A  general  plan  and  specification  for  this  class 
of  work  approved  by  the  health  committee  may  be 
inspected  at  the  borough  surveyor's  office. — By  order  of 
the  Health  Committee. — Wm.  Daley,  Inspector  of 
NnisanoeB. 

The  following  conditions  were  indorsed  upon 
the  notice : 

N.B. — An  ashpit  is  a  reoeptaole  within  the  meaning  of 
the  notice.  In  altering  the  same  the  ashpit  floors  mast 
be  raised  above  the  level  of  the  adjoining  ground  and 
properly  paved  with  hard  bricks  covered  and  grouted 
with  good  cement,  the  inside  walls  of  the  ashpit  must  be 
covered  with  a  layer  of  good  cement  half-an-inoh  in 
thiokness  to  a  height  of  at  least  two  feet  above  the  floor 
of  the  ashpit,  the  ashpit  must  be  properly  roofed  over  so 
aa  to  prevent  rainwater  from  entering  the  same,  and 
famished  with  a  suitable  door  to  admit  of  the  convenient 
removal  of  the  contents,  and  of  being  securely  closed  and 
fastened.  No  part  of  any  ashpit  shall  communicate  with 
a  drain.  The  work  must  be  done  to  the  satisfaction  of 
the  borough  surveyor,  to  whom  notice  must  be  given 
before  the  work  is  commenced.  The  drain  must  not  be 
covered  before  the  same  has  been  inspected-  When  a 
connection  must  be  made  between  pipes  of  different 
diameters  a  proper  diminishing  pipe  must  be  used.  All 
connections  with  sewers  must  be  made  by  the  workmen 
of  the  council,  and  before  suoh  connections  are  made  the 
sum  of  one  shilling  for  eaoh  connection  must  be  deposited 
with  the  borough  cashier.  If  you  so  desire  the  council 
will  undertake  this  work  on  your  behalf  on  your  pre- 
viously signing  an  agreement  to  repay  the  costs  as 
follows:  One-fourth  within  Biz  months  after  comple- 
tion of  the  work,  one-fourth  within'  a  year  after  the 
expiration  of  suoh  six  months,  one-fourth  within  a  year 
of  the  second  instalment  becoming  due,  the  remainder 
within  a  year  of  the  third  instalment  becoming  due. 
Interest  at  51.  per  cent,  per  annum  will  be  oharged  from 
the  date  of  the  account  being  rendered  and  payment 
demanded,  but  no  charge  will  be  made  for  supervision 
and  other  expenses  inourred  by  the  council  beyond  the 
actual  coat  of  the  work.  Any  inquiry  regarding  this 
notice  should  be  made  at  the  inspector  of  nuisances' 
office,  and,  if  possible,  between  the  hours  of  nine  and  ten 
in  the  morning. 

On  the  28th  Sept  1897  the  respondent,  by  bis 
solicitors,  made  a  complaint  before  the  justices 
as  follows : 

(1)  The  appellant  is  the  owner  within  the  meaning  of 
the  Public  Health  Aots  of  the  houses  Nob.  30,  32,  34, 
36,  38,  and  40,  Canal-street,  in  the  borough  of  Bootle. 
(2)  By  art.  3  of  the  Bootle  Order  1897  (duly  confirmed) 
it  is  enacted  that  if  on  the  report  of  the  medical  officer 
of  health  or  inspector  of  nuisances  the  corporation  are 
latisfied  that  any  house  has  not  sufficient  closet  accom- 
modation provided  tbereat,  or  in  connection  therewith, 
the  corporation  may  by  written  notice  under  certain 
circumstances  therein  mentioned  require  that  such 
building  shall  be  provided  with  water-closets.  (3)  By 
art  4  of  the  said  order  it  is  enacted  that  the  corporation 
may  by  written  notioe  under  certain  airoumstanoes 
therein  mentioned  require  any  existing  closet  accommo- 
dation to  be  altered  so  as  to  be  converted  into  a  water- 
closet.  Provided  that  if  in  any  case  suoh  alteration 
shall  be  required  in  respeot  of  any  closet  accommodation 
which  shall  not  have  been  oertified  by  the  medical 
officer  of  health  to  be  insufficient  or  to  be  in  suoh  a 
state  as  to  create  a  nuisance  or  to  be  injurious  to  health, 
then  one-half  of  the  expenses  of  the  conversion  shall  be 
borne  by  the  corporation.  (4)  By  art.  9  of  the  said 
order  it  is  provided  that  where  any  person  deems  himself 
aggrieved  by  any  requirements  of  the  corporation  under 
the  articles  above  referred  to  suoh  person  may  either 
within  fourteen  days  after  the  service  of  notice  of  the 
requirement  appeal  to  a  court  of  summary  jurisdiction, 
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and  the  court  may  make  suoh  orders  in  the  matter  as  to 
them  may  seem  equitable.  (5)  On  the  15th  Sept.  instant 
the  appellant  was  served  with  a  written  notioe  dated  the 
14th  Sept  1897  and  signed  by  the  inspector  of  nuisanoes 
requiring  the  existing  closet  accommodation  at  the  said 
houses  to  be  converted  into  water-closets,  and  it  was 
stated  in  suoh  notioe  that  the  existing  closet  accommo- 
dation had  been  oertified  by  the  medical  officer  of  health 
to  be  in  suoh  a  state  as  to  create  a  nuisance  and  to  be 
injurious  to  health.  (6)  The  appellant  deems  himself 
aggrieved  by  the  requirements  of  the  said  notice  upon 
the  following  grounds:  (a)  That  the  existing  closet 
accommodation  provided  at  or  in  connection  with  the 
said  houses  is  sufficient,  and  that  no  report  contrary  has 
been  made  by  the  medical  officer  of  health ;  (6)  that  the 
existing  oloset  accommodation  is  not  in  suoh  state  as  to 
create  a  nuisance  or  to  be  injurious  to  health ;  (c)  that 
prior  to  the  service  of  the  said  notioe  the  existing  oloset 
accommodation  had  not  been  oertified  by  the  medical 
officer  of  health  to  be  insufficient  or  to  be  in  suoh  a  state 
as  to  create  a  nuisance  or  to  be  injurious  to  health,  and 
that  the  said  notioe  is  ultra  vires;  (d)  that  if  the 
medical  offioer  of  health  had  made  any  certificate  with 
regard  to  the  said  oloset  accommodation  he  had  made 
the  same  improperly  and  in  pursuance  of  a  policy  of 
general  conversion  of  privies  into  water-closets  formu- 
lated by  the  corporation  in  direct  contravention  of  the 
law  as  laid  down  in  the  case  of  Tvnekler  v.  Wandsworth 
District  Board  of  Works  (27  L.  J.  342,  Ch.) ;  (s)  that  in 
pursuance  of  suoh  a  policy  the  corporation  recently 
served  about  2000  notioes,  some  hundreds  of  which  were 
the  subjeot  of  a  local  inquiry,  and  that  upon  the  result 
of  such  inquiry  the  Local  Government  Board  made  an 
order  directing  the  corporation  to  pay  one-half  of  the 
cost  of  the  conversion  of  the  privies  then  in  question, 
although  upon  the  said  inquiry  the  medical  offioer  of 
health  alleged  that  all  of  suoh  privies  were  in  suoh  a 
state  as  to  create  a  nuisance.  The  appellant  therefore 
complains  and  appeals  to  your  oourt  of  summary  juris- 
diction under  art.  9  of  the  said  order  against  the 
requirements  of  the  said  notioe. 

The  complaint  and  appeal  were  heard  before  the 
justices  on  the  26th  Jan.  1898,  when  it  was 
proved  that  the  medical  offioer  of  health  had 
given  the  aforesaid  certificate,  and  after  hearing 
the  solicitor  for  the  respondent  and  the  witnesses 
called  by  him  and  the  solicitor  for  the  appellants 
and  the  witnesses  called  by  him  they  found  that  : 
(1)  The  existing  oloset  accommodation  at  the 
premises  in  question  was  in  such  state  as  to  create 
a  nuisance  and  was  injurious  to  health.  (2)  The 
requirements  of  the  corporation  contained  in  the 
notice  of  the  Hth  Sept.  1897  were  reasonable,  and 
that  the  requirements  had  not  been  made  and  the 
notice  served  in  pursuance  of  a  general  policy  of 
conversion  of  privies  into  water-closets  formulated 
by  the  corporation. 

They  ordered  that  the  respondent  should 
within  twenty-eight  days  comply  with  the 
requirements  of  the  corporation  as  contained  in 
the  notioe  of  the  14th  Sept.  1897,  and  they 
further  ordered  that  the  expenses  of  carrying  out 
the  requirements  of  the  corporation  should  be 
borne  in  equal  shares  by  the  respondent  and  the 
appellants,  and  that  the  costs  of  the  complaint, 
hearing,  and  order,  beincf  the  costs  incurred  in 
obtaining  the  order,  should  be  borne  by  the 
respondent  and  the  appellants  in  equal  shares. 

It  was  contended  on  behalf  of  the  appellants 
that  the  justices  had  no  jurisdiction  to  inquire 
into  or  receive  evidence  as  to  whether  the  state  of 
theexistiog  closet  accommodation  at  the  premises 
in  question  constituted  a  nuisance  or  was 
injurious  to  health,  but  that  the  jurisdiction  of 
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the  justices  was  limited  to  the  requirements  of 
the  corporation  as  set  out  in  the  notice  of  the  14th 
Sept.  1897. 

Having  regard,  however,  to  the  equitable  juris- 
diction conferred  on  the  justices  by  art.  9  of  the 
Bootle  Order  1897,  they  were  of  opinion  that  for 
the  purpose  of  making  an  equitable  order  in  the 
matter  it  was  intended  and  necessary  that  such 
evidence  should  be  heard,  and  they  accordingly 
admitted  the  same. 

The  respondent  called  witnesses  to  prove  that 
the  state  of  the  closet  accommodation  did  not 
create  a  nuisance  nor  was  injurious  to  health  and 
on  behalf  of  the  appellants  witnesses  were  called 
to  prove  the  reverse,  and  evidence  was  called  by 
the  respondent  to  prove  that  the  closet  accom- 
modation had  been  provided  sometime  previously 
in  accordance  with  the  bye-laws  of  the  corporation 
then  in  force  and  they  decided  as  above  stated. 

It  was  further  contended  on  behalf  of  the  appel- 
lants that  having  regard  to  order  9  of  the  Bootle 
Order  1897,  and  to  the  fact  that  the  medical 
officer  of  health  had  certified  that  the  state  of  the 
existing  accommodation  was  such  as  to  create  a 
nuisance  and  be  injurious,  and  that  the  justices 
had  adopted  the  same  view  and  had  found 
accordingly,  there  was  no  jurisdiction  for  the 
justices  to  make  any  orler  on  the  corporation  to 
pay  any  share  of  carrying  out  the  said  require- 
ments. 

In  their  opinion,  however,  the  justices  held  that 
tbey  had  such  jurisdiction  under  art.  9  of  the 
Bootle  Order  1897,  and  made  the  order  as  stated. 

The  questions  for  the  opinion  of  the  court 
were :  (1)  Had  the  justices  jurisdiction  to 
inquire  as  to  whether  the  state  of  the  existing 
closet  accommodation  at  the  premises  in  question 
was  such  as  to  create  a  nuisance  and  be  injurious  to 
health?  (2)  Or  were  they  bound  by  the  certificate 
of  the  medical  officer  of  health  and  so  precluded 
from  admitting  evidence  with  regard  thereto  P  (3) 
Had  the  justices  power  to  order  the  appellants 
to  pay  any  portion  of  the  expenses  incurred  in 
carrying  out  the  requirements  of  the  corporation 
as  set  out  in  the  notice  of  the  14th  Sept.  1897  ? 
(4)  Or  were  they  precluded  by  the  provisions  of 
the  Bootle  Order  1897  from  so  doing  P 

Horridge  for  the  appellants. 

B.  Cunningham  Olen  for  the  respondent. 

Wills,  J. — This  is  another  of  those  unhappy 
illustrations  of  how  completely  one's  work  in  this 
court  is  taken  up  by  supplementing  the  extivmely 
imperfect  work  of  the  draughtsman,  and  really 
the  mass  of  imperfect  statute  law  of  one  sort  or 
another  which  has  to  be  interpreted  is  becoming 
a  rather  serious  thing,  but  one  must  make  the 
best  one  can  of  it.  This  is  a  very  imperfect 
-piece  of  legislation.  The  scheme  in  the  outset  is 
that  the  corporation  shall  specify  what  works  are 
to  be  done  in  order  to  convert  places  from  privies 
into  water-closets,  and  that  upon  fai'ura  t"  comply 
with  such  notice,  the  whole  of  the  expenses,  if 
there  has  been  a  state  of  things  existing  which,  to 
put  it  popularly,  is  owing  to  the  fault  of  the 
owner,  must  be  borne  by  him,  with  a  proviso  that 
where  the  state  of  things  is  such  that  you  cannot 
say  he  is  very  much  to  blame  in  the  matter,  then 
the  expenses  shall  be  borne  half  and  half — half 
by  the  corporation  and  half  by  the  owner — that 
proviso,  of  course,  being  engrafted  upon  the 
previous  enactment,  and  not  extending  its  opera- 


tion. That  is  the  outline  of  the  scheme.  Bat 
then  it  was  felt  that  it  was  quite  possible  there 
might  be  very  serious  questions  arising  between 
the  owners  of  property  and  the  corporation  as  to 
whether  the  requirements  of  the  corporation  were 
reasonable  and  proper,  and  also  as  to  the — I  want 
to  use  a  very  general  word — matters  connected 
with  the  way  in  which  the  expenses  were  to  be 
borne,  and  a  clause  has  been  put  in  which  says 
that  where  any  person  is  aggrieved  by  the  require- 
ments of  the  corporation  under  a  number  of  sub- 
sections, including  this  one  in  particular  (sub- 
division (1)  of  art.  4  of  this  order),  "  aa  to  the 
reasonableness  of  any  of  the  expenses  wholly  or 
partially  recoverable  from  him  under  this  order" 
— in  other  words,  under  this  enactment — **  such 
person  may  appeal  to  the  court  of  summary 
jurisdiction,  and  they  are  to  make  such  order  in 
the  matter  as  to  them  may  seem  equitable,  and 
tbat  order  shall  be  final  and  conclusive  upon  all 
parties."  Then  it  goes  on  to  provide  a  very  reason- 
able provision,  I  think,  that  where  there  has  been 
no  objection  raised  antecedent  to  the  demand  for 
payment  of  the  expenses — that  must  cover  this 
case  where  there  has  been  no  objection  made  up 
to  the  point  where  the  corporation  have  actually 
done  the  work,  and  it  is  only  a  question  as  to 
payment  for  it-— then  nothing  is  to  be  considered 
except  whether  the  actual  cost  put  upon  the 
wolks  which  have  been  executed  is  reasonable  or 
not.  That  seems  to  me  to  be  perfectly  right,  but 
I  cannot  think  that  that  limits  the  magistrates' 
jurisdiction  up  till  the  time  when  it  is  ascertained 
tbat  there  is  any  complaint  as  to  the  require- 
ments or  as  to  the  reasonableness  of  the  expenses 
which  would  be  wholly  or  partially  lecoverable 
if  nothing  more  were  done.  The  court  is 
to  make  such  order  as  it  may  deem  equitable. 
It  is  a  very  large  jurisdiction,  as  was  pointed  out 
in  a  case  that  was  cited,  which  arose  under  an 
analogous,  but  by  no  means  identical,  section  of 
the  Public  Health  Act.  I  am  making  no  mistake 
as  to  the  two  sections  being  ideotical,  but 
consimile  in  materia  at  all  events.  There,  how- 
ever,  it  was  pointed  out,  this  gave  very  wide 
jurisdiction  to  the  tribunal  in  respect  of  the 
subject-matter  into  which  it  might  inquire.  It 
also  follows  that  there  must  be  a  very  wide  dis- 
cretion also  as  to  the  nature  of  the  remedy  which 
is  to  be  applied.  It  is  quite  true  the  jurisdic- 
tion only  arises  where  the  person  feels  himself 
aggrieved  either  by  the  requiremeLts  or  any  of 
them,  or  as  to  the  reasonableness  of  the  expenses. 
It  is  a  curious  expression,  "  feeling  himself 
aggrieved  a*  to  the  reasonableness  of  the  expenses." 
It  only  f-hows  how  rough  the  drafting  is,  but  still 
I  think  it  is  intelligible,  and  when  that  jurisdiction 
once  has  arisen  1  cannot  see  anything  to  limit 
the  remedy.  We  have  got  good  plain  English 
words  which  say  that  the  magistrates  are  to  be 
the  judges  of  such  order  as  they  may  think  equit- 
able in  the  matter.  It  may  very  well  happen 
that  they  may  think  the  requirements,  as  require- 
ments, are  very  good  things,  and  they  might  be 
very  lo*h  to  interfere  with  them,  but  they  may 
alhu  think  there  are  circumstances  which  make  it 
reasonable  that  a  portion  of  the  expenditure 
should  fall  upon  the  corporation — in  one  pro- 
portion or  another — or  upon  the  appellant ;  then 
they  make  such  order  which  is  to  be  final  and 
conclusive  as  to  all  matters  which  they  deem  to 
be  within  the  scope  of  what  is  equitable  in  the 
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case.  As  it  seems  to  me  that  really  does  super- 
sede the  earlier  provisions,  or  rather,  I  should 
aay,  the  earlier  provisions  cease  then  to  have 
any  operation,  because,  as  my  brother  has 
pointed  out — and  in  this  respect  I  am  making 
use  of  materials  which  I  owe  to  him,  and  I 
cannot  very  well  deal  with  the  case  without 
adopting  the  observation  myself — the  right  of  the 
corporation  to  avail  themselves  of  sub- division  (2) 
of  this  art.  4  arises  only  upon  a  failure  to  comply 
with  a  notice  from  the  corporation.  If  the  magis- 
trates have  altered  the  requirements  and  made  an 
order  altering  them,  there  is  no  failure  to  comply 
with  the  notice  of  the  corporation.  The  notice  of 
the  corporation  has  been  superseded ;  it  may  be 
superseded  in  everything.  I  think  myself  the 
true  construction  is,  under  these  circumstances, 
sub- division  (2)  does  not  apply  at  all,  and  that 
really  what  is  to  apply  is  the  order  which  is  made 
conclusive  for  all  purposes  upon  the  parties.  I  do 
not  stop  now  to  inquire  how  it  is  to  be  enforced ; 
no  doubt  there  are  means  for  enforcing  it,  just 
as  there  were  means  under  the  Public  Health 
Act  for  enforcing  the  duty  of  the  Local  Govern- 
ment Board,  and,  of  course,  in  ninety-nine  cases 
out  of  100,  or  probably  999  out  of  1000,  where  an 
order  has  once  been  made  there  is  no  occasion  to 
enforce  it,  because  it  will  operate  for  itself.  It 
seems  to  me  under  these  circumstances  neither 
sub- division  (2)  nor  its  proviso  attaches,  but  you 
are  remitted  to  the  order,  and  the  order  speaks 
for  itself,  and  the  justices  were,  I  think,  perfectly 
within  their  jurisdiction  in  saying — I  do  not  know 
why,  nor  is  it  anything  to  the  parties  to  inquire 
why ;  I  assume  they  had  good  grounds  for  making 
the  order — "We  think  our  notion  of  fair  play 
between  the  parties  is  that  each  party  should  pay 
half."  They  were  entitled  to  do  so.  To  my 
mind  the  expression  "  equitable  "  is  very  signifi- 
cant because  the  notion  of  confining  the  operation 
of  the  word  equitable  to  such  matters  as  a  dis- 
tinction between  a  4£in.  or  5in.  or  6in.  pipe  is  an 
abuse  of  the  word.  It  is  ridiculous  to  speak  of 
"  equitable  "  as  relating  to  matters  of  simple  con- 
struction. It  is  extremely  applicable  to  the 
incidence  of  expenditure,  and  let  me  observe 
further — and  this  is  the  last  remark  I  wish  to 
make — that  unless  this  construction  be  given, 
and  unless  we  say  that  the  order  to  be  made  by 
the  magistrates  may  deal  with  subject-matters 
which  have  already,  in  default  of  an  order,  been 
provided  for  by  the  enactment,  there  is  practi- 
cally nothing  for  this  art.  9  to  operate  on  in 
respect  of  matters  which  come  under  art.  4,  sub- 
division (1)  of  this  order.  If  it  be  true  that  all 
constructional  matters  are  settled  by  the  bye- laws, 
and  that  the  incidence  of  costs  is  provided  for  by 
the  article,  there  is  absolutely  nothing  left  for 
this  jurisdiction  to  be  exercised  upon,  and  it  does 
not  seem  to  me  to  be  anything  to  the  parties  to 
say  that  there  are  other  sections  and  other  parts 
of  this  enactment  to  which  that  art.  9  might 
apply  without  giving  it  the  meaning  and  scope  I 
am  giving  to  it  in  respect  of  this  art.  4,  because 
in  respect  of  arc.  4,  as  it  seems  to  me,  there 
would  be  practically — I  do  not  say  that  theoreti- 
cally you  might  not  grope  about  and  find  some- 
thing to  which  it  might  apply — nothing  to  operate 
upon  unless  the  magistrates  had  power  to  deal 
with  the  expense  and  dispose  of  costs  as  well  as 
of  other  matters,  the  matters  to  which  the 
expression  would  seem  peculiarly  attached.    For 


these  reasons  I  think  the  magistrates  were 
within  their  jurisdiction,  and  this  appeal  must  be 
dismissed. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  this  difficulty  might  have  been 
settled  by  adding  a  few  words  to  sect.  1,  either 
•'  subject  to  any  order  made  by  the  magistrates 
as  hereinafter  mentioned,"  or,  in  art.  9,  "  notwith- 
standing anything  hereinafter  provided  may  make 
such  order  as  may  seem  equitable,"  or  simply 
adding  the  words  "including  the  expenses"  to 
the  word  "  equitable."  If  that  had  been  done  one 
cannot  help  feeling  that  a  great  deal  of  time 
might  have  been  spared,  and  presumably  more 
usefully  employed;  but,  having  now  had  the 
advantage  of  hearing  the  very  full  argument  on 
both  sides,  I  confess  I  do  not  find  any  reasonable 
doubt  about  the  construction  which  has  been  so 
fully  explained  by  my  brother. 

Appeal  dismissed. 

Solicitors:  for  the  appellant,  /.  H.  Farmer, 
Bootle;  for  the  respondent,  Sharpe,  Parker, 
Pritchards,  and  Bar  ham,  for  E.  L.  Lewis,  Bootle. 
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(Before  Sir  F.  Jeune,  President,  and  Barnes,  J.) 

Piper  v.  Piper,  (a) 

Matrimonial  cause — Appeal  from  justices — Deser- 
tion— Parties  living  apart — Deed  of  separation 
—  Bar  —  Summary  Jurisdiction  {Married 
Women)  Act  1895  (58  &  59  Vict.  c.  39),  ss.  4,  5. 

A  husband  and  wife  executed  a  deed  of  separation 
in  1896,  by  which  the  husband  agreed  to  pay  an 
allowance  to  his  wife.  No  payment  was  made 
under  the  deed  for  nine  months.  Subsequently  the 
wife  received  a  portion  of  the  arrears  by  means  of 
legal  proceedings,  but  for  more  than  two  years 
before  April  1902  the  husband  paid  nothing  at 
all  under  the  deed.  In  April  1902  she  took  out 
a  summons  against  him  under  the  Summary 
Jurisdiction  (Married  Women)  Act  1895,  and  the 
justices  granted  her  a  separation  order,  the 
custody  of  her  child,  and  an  allowance  of  15s.  a 
week. 

Held,  that  the  deed  of  separation  of  1896  was  a  bar 
to  the  jurisdiction  of  the  justices  on  the  ground 
of  desertion. 

This  was  an  appeal  by  a  husband  from  the 
justices  of  the  petty  sessional  division  of  Romsey, 
Hants. 

The  parties  were  married  in  1877,  and  there 
were  two  children  issue  of  the  niarriace,  the 
younger  of  whom,  a  daughter,  was  born  in  1893. 
After  the  birth  of  this  daughter  differences  arose 
between  the  husband  and  wife,  and  as  a  result 
from  February  to  April  1896,  although  the 
parties  were  living  under  the  same  roof,  there  was 
no  marital  intercourse  between  them.  During 
that  time  the  husband  made  no  allowance  to  his 
wife  for  housekeeping  expenses,  and  on  the 
16th  April  1896  he  left  her. 

Two  months  later,  on  the  3rd  June,  a  deed  of 

(a)  Reported  by  J.  A.  Slatka,  Eeq.,  Barrister-at-Law. 
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separation  was  executed  by  the  parties,  under 
which  the  husband  undertook  to  make  an  allow- 
anoe  to  his  wife.  For  nine  months,  however,  he 
paid  nothing  at  all. 

Eventually  the  wife  recovered  a  small  portion  of 
the  arrears  due  to  her  by  means  of  legal  pro- 
ceedings, but  for  more  than  two  years  before 
April  1902,  when  the  summons  was  taken  out 
which  was  now  appealed  against,  nothing  what- 
ever had  been  paid  by  the  husband  to  his  wife. 

On  the  4th  April  1902  she  took  out  a  summons 
against  him  before  the  justices  of  Bomsey,  and 
on  the  25th  April  the  justices  found  that  he  had 
deserted  his  wife,  and  on  that  round  granted  her 
a  separation  order,  gave  her  the  custody  of  the 
younger  child,  and  awarded  her  a  weekly  allow- 
ance of  15s.  It  was  against  this  order  the  husband 
now  appealed. 

Francke  for  the  appellant. — There  was  no  juris- 
diction for  the  justices  to  grant  an  order  for 
desertion  in  view  of  the  deed  of  separation  between 
the  parties.    The  deed  was  a  bar : 

Beg.  y.  Lertsche,  65  L.  T.  Rep.  602 ;  (1891)  2  Q.  B. 
418. 

[He  was  stopped  by  the  Court.] 

FrampUm  for  the  respondent.— -There  could  be 
no  doubt  that  the  justices  distinguished  the 
present  case  from  that  just  cited  on  behalf  of  the 
husband.  The  solicitor  who  appeared  on  behalf 
of  the  wife  before  the  justices  had  contended,  and 
apparently  successfully  contended,  that  there  had 
been  a  fraud  on  the  part  of  the  husband  in 
inducing  his  wife  to  enter  into  the  deed  of  sepa- 
ration. At  the  time  of  its  execution  she  was 
contemplatirg  taking  proceedings  against  him, 
and  it  was  to  avoid  the  publicity  of  appearing  in 
court  that  he  had  promised  to  grant  her  an  allow- 
ance. When  he  made  that  promise  he  had  not 
the  slightest  intention  of  carrying  it  out,  as  was 
shown  by  the  fact  that  for  the  first  nine  months 
he  never  paid  one  single  penny  under  the  deed. 
And  afterwards  he  never  paid  anything  except 
under  legal  compulsion.  The  justices  were  there- 
fore entitled  to  draw  inferences  from  his  conduct: 


Sdgington  v.  Fitzmaurice,  53  L.  T.  Rap. 
Ch.  Div.  459. 
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There  is  authority  for  the  proposition  that  the 
deed  is  no  bar : 

Nott  v.  Nott%  15  L.  T.  Bap.  299  ;  L.  Rap.  1  P.  &  M. 
251. 

G?be  President.— In  the  subsequent  case  of  Par- 
nson  v.  Parkinson  (21  L.  T.  Rep.  732 ;  L.  Rep. 
2  P.  &  M.  25),  Lord  Penzance  stated  the  reason 4 
which  had  guided  his  decision  in  Nott  v.  Nott.  H« 
8 ay s  that  in  that  case  the  wife  never  agreed  to 
live  apart  from  her  husband,  and  that  the  trustee 
who  covenanted  on  her  behalf  never  signed  the 
deed,  which  was  therefore  never  completed.  It 
was  on  that  ground  that  Lord  Penzance  distin- 
guished the  two  cases,  and  held  that  in  the  case 
of  Parkinson  v.  Parkinson  the  wife  had  bargained 
away  her  right  to  relief.]  Dagg  v.  Dagg  and 
Speake  (47  L.  T.  Rep.  132;  7  P.  Div.  17)  is 
another  case  in  which  a  husband  induced  his  wife 
to  execute  a  deed  of  separation  upon  improper 
grounds.  [The  President.— The  deed  in  that 
case  was  kicked  and  abominable  on  the  face  of 
it.]  The  court  ought  to  reject  this  deed,  on  the 
ground  that  it  was  a  false  transaction,  the  real 
object  of  its  execution  being  the  husband's  desire 


to  avoid  the  publicity  of  the  proceedings  threat- 
ened by  his  wife : 

Crabb  ▼.   Crabb,  18  L.  T.  Bap.  153;    L.  Rep.  1 
P.  &  M.  601. 

tBABNES,  J. — Even  if  your  contention  is  correct, 
tas  not  the  wife  approved  the  deed  by  suing  upon 

itP] 

The  President.-— In  this  appeal  the  respon- 
dent is  met  by  the  insuperable  difficulty  of  this 
deed.  Even  assuming  in  her  favour  that  there 
was  a  desertion  in  April  1896,  there  comes  the 
deed  of  separation  in  the  following  June.  Her 
counsel  has  endeavoured  to  get  out  of  the  diffi- 
culty by  suggesting  that  the  deed  was  procured 
by  fraud  on  the  part  of  the  appellant,  and  that  it 
ought,  on  that  account,  to  be  treated  as  null  and 
void.  He  says  that  this  point  was  taken  when 
the  case  was  heard  before  the  justices.  There  is 
not,  however,  any  evidence  at  all  to  support  that 
contention.  The  most  that  can  be  said — though  I 
do  not  think  even  that  is  proved — is  that  there 
never  was  any  intention  on  the  part  of  the  husband 
to  keep  the  terms  of  the  deed  when  he  entered 
into  it.  I  doubt  very  much  whether  evidence  of 
such  a  fact  could  be  received  as  impugning  a  deed; 
but,  even  if  it  were,  it  would  fall  very  far  short  of 
showing  that  any  fraud  had  been  committed.  In 
the  present  case  it  appears  that  the  wife,  at  the 
time  when  she  entered  into  the  deed,  was  repre- 
sented by  a  solicitor,  and  that  goes  a  very  long 
way  towards  negativing  fraud.  The  fact  that  the 
husband  did  not  pay  tne  allowance  provided  by 
the  deed  does  not  prove  that  he  entered  into  it 
with  a  fraudulent  intent.  No  doubt  there  is 
authority  for  the  proposition,  in  the  case  of  Crabb 
v.  Crabb,  that  if  a  deed  were  merely  a  fraudulent 
transaction  on  the  part  of  one  of  the  contracting 
parties,  it  may  be  rejected,  for  there  are  the 
following  words  at  the  end  of  the  judgment  in 
that  case :  "  If  a  man,  determining  to  abandon  his 
wife  were  to  set  about  fraudulently,  by  the  show 
of  an  agreement,  which  he  never  intended  to 
fulfil,  to  induce  or  extort  her  consent  to  their 
mutual  separation,  covering  his  true  purpose 
under  delusive  covenants,  and  seeking  a  shield  for 
his  design  in  a  consent  bought  by  treachery,  the 
court  might  well  be  asked  to  reject  the  false  face 
of  the  transaction  and  regard  the  real  object  that 
lay  underneath."  But  it  must  be  Bhown,  in  the 
first  instance,  by  the  party  alleging  the  fraud 
that  there  was  the  extortion  of  consent ;  and,  in 
the  present  case,  the  only  evidence  adduced  is 
that  the  husband  did  not  fulfil  his  bargain. 
Under  the  circumstances,  therefore,  it  would  be 
improper  to  hold,  or  even  to  guess,  that  this  deed 
was  procured  by  fraud,  and  there  is,  moreover,  no 
evidence  at  all  before  us  to  show  that  the  justices 
ought  to  have  thought,  or  did  think,  that  the  deed 
was  bad,  and  should  therefore  be  set  aside.  If, 
then,  the  deed  is  valid,  there  is,  in  my  opinion,  an 
end  of  the  case,  for  the  effect  of  the  deed  is  to 
put  an  end  to  the  desertion,  which  I  am  assuming, 
in  favour  of  the  wife,  to  have  previously  com- 
menced. If  there  was,  in  fact,  desertion  in  April 
1896,  it  was  clearly  put  an  end  to  in  June  1896  by 
the  execution  of  the  deed.  By  the  execution  of 
that  document  the  wife  bargained  away  whatever 
rights  she  possessed  in  return  for  what  was  appa- 
rently a  good  consideration,  which,  moreover, 
later  on  she  appears  to  have  enforced  to  some 
small  extent.    The  effect  of  putting  an  end  to  the 
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desertion  was  to  make  it  a  wrong  done  only  in 
2896,  that  is,  long  before  the  jurisdiction  of  the 
justices  who  made  the  order  was  invoked.  It  is  quite 
true  that  justices  have  power,  under  the  Aot  of  1895, 
to  make  orders  in  respect  of  desertion  irrespec- 
tive of  any  definite  period — not,  as  under  the 
Matrimonial  Causes  Acts,  in  suits  instituted  in 
this  court,  only  if  the  desertion  has  continued  for 
two  yean  and  upwards.  But  under  the  Summary 
Jurisdiction  (Married  Women)  Act  the  desertion 
alleged  must,  in  order  that  the  justices  may  have 
jurisdiction,  have  continued  until  within  six 
months  before  the  parties  come  before  the  court 
in  the  first  instance.  Consequently,  although  the 
jurisdiction  of  the  justices  might  probably  have 
been  invoked  at  an  earlier  period,  still  that  could 
in  any  event  only  have  been  done  within  six 
months  from  the  date  when  the  desertion  was  put 
an  end  to.  The  present  appeal  must  be  allowed, 
but  inasmuch  as  the  respondent  came  here  with 
the  object  of  supporting  the  order  which  had  been 
made  in  her  favour,  she  is  entitled  to  her  costs  in 
this  court. 

Barnes,  J. — It  is  unfortunate  in  this  case  that 
the  justices  and  their  clerk  have  not  followed  the 
suggestion  which  we  have  so  often  made  in  these 
appeals,  that  the  reasons  which  induced  the  deci- 
sion of  the  justices  should  be  stated  and  should 
be  shown  upon  the  notes.  We  do  not  find-  any 
reason  stated  for  the  decision  arrived  at,  and  the 
only  suggestion  put  forward  by  counsel  for  the 
respondent  is  that  the  justices  may  have  based 
their  decision  upon  the  alleged  ground  that  the 
deed  was  fraudulently  obtained.  But  if  that  was 
the  ground  upon  which  the  decision  rested  it 
appears  to  me  that  the  order  cannot  stand, 
because  there  is  no  evidence  of  fraud.  We  are 
told  by  counsel  for  the  appellant  that  the  deed 
was  arranged  between  the  husband's  solicitor  on 
the  one  side,  and  the  wife's  solicitor  on  the  other. 
But,  be  that  as  it  may,  there  is  no  evidence  at  all 
to  impugn  its  validity.  It  is  merely  stated  by 
counsel  for  the  respondent  that  the  solicitor  who 
appeared  for  her  before  the  justices  argued  that 
there  had  been  fraud  in  obtaining  the  assent  of 
the  wife  to  the  deed,  and  it  is  impossible  to 
imagine  on  what  other  ground  the  justices  can 
have  based  their  decision.  But  when  any  ques- 
tion as  to  the  validity  of  the  deed  is  removed,  the 
wife  by  entering  into  it  has  clearly  put  an  end  to 
any  desertion  which  may  have  existed  at  an  earlier 
time,  and  from  the  date  of  the  deed  the  parties 
must  be  treated  as  living  apart  by  mutual  agree- 
ment. That  being  so,  I  fail  to  see  how  the  justices 
had  any  jurisdiction  to  entertain  the  summons.  I 
agree,  therefore,  that  the  appeal  must  be  allowed. 

Solicitors  for  the  appellant,  Bobbins,  Billing, 
and  Co.,  for  Emanuel  and  Emanuel,  South- 
ampton. 

Solicitors  for  the  respondent,  W.  and  W.  Stocken, 
for  E.  D.  Godwin,  Southampton. 
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COURT   OF   APPEAL. 

July  9  and  11, 1902. 

(Before  Williams,  Romkr,  and 

Stirling,  L.J  J.) 

Be  Edgcomb  ;  Ex  parte  Edgcomb.  (a) 

APPEAL  FROM  THE  REGISTRAR  IN  BANKRUPTCY. 

Attachment — Committal  for  nonpayment  of  rates 
— Beceiving  order  against  debtor — Beleaae — 
Jurisdiction — Legal  process — Punitive  order — 
Distress  for  Bates  Act  1849  (12  &  13  Vict  c.  14), 
s.  2— Debtors  Act  1869  (32  &  33  Vict  c.  62),  s.  4, 
subs.  2— Bankruptcy  Act  1883  (46  &  47  Vict, 
c.  52),  1. 10,  subs.  2. 

A  warrant  of  commitment  for  nonpayment  of  rates, 
in  default  of  distress,  issued  under  the  Distress 
for  Bates  Act  1849,  being  of  a  punitive  charac- 
ter, the  debtor  is  not  entitled  to  his  release  by 
reason  of  a  receiving  order  being  subsequently 
mads  upon  his  petition,  notwithstanding  that  he 
can  at  any  time,  by  paying  the  debt  and  costs, 
determine  his  imprisonment ;  and  therefore  the 
Bankruptcy  Court  has  no  jurisdiction  to  interfere 
under  sect.  10,  sub-sect.  2f  of  the  Bankruptcy 
Act  1883. 

Cobham  v.  Dalton  (L.  Bep.  10  Ch.  App.  655), 
Middleton  v.  Chichester  (24  L.  T.  Bep.  173; 
L.  Bep.  6  Ch.  App.  152),  and  Be  Smith;  Hands 
v.  Andrews  (68  L.  T.  Bep.  337;  (1893)  2  Ch.  1) 
considered. 

Decision  of  Mr.  Begistrar  Hope  affirmed. 

James  Edocome  was  the  rated  occupier  of  No.  12, 
St.  James'-square,  in  the  city  of  Westminster, 
and  as  such  occupier  he  became  liable  to  pay  the 
sum  of  1742.  odd  under  a  general  rate  made  in 
April  1901. 

Having  made  default  in  payment,  a  distress 
warrant  was  issued  by  a  police  magistrate,  on  the 
19th  Sept.  1901,  to  levy  the  amount  on  his  goods. 

A  return  of  nulla  bona  was  made,  and  on  the 
10th  March  1902  a  warrant  of  commitment  in 
default  of  distress  was  issued  under  the  Distress 
for  Bates  Act  1849  by  the  magistrate,  directing 
that  Edgcome  should  be  imprisoned  for  one 
month  unless  the  debt  and  costs  should  be  sooner 
paid. 

The  warrant  was  directed  to  be  held  over  for  a 
month,  and  was  eventually  executed  on  the  1st 
July  1902,  when  Edgcome  was  arrested  and 
lodged  in  prison. 

On  the  following  day  Edgcome  presented  a 
bankruptcy  petition,  and  a  receiving  order  was  at 
once  made  against  him  on  that  petition. 

On  the  4th  July  1902  he  applied  to  Mr. 
Registrar  Hope  sitting  in  Bankruptcy  for  an 
order  that  he  should  be  released  from  prison 
under  sect.  10,  sub-sect.  2,  of  the  Bankruptcy  Act 
1883,  which  gives  the  Court  of  Bankruptcy  power 
to  stay  legal  process  against  the  property  or 
person  of  the  debtor.  The  application  was  made 
on  the  ground  that  the  commits!  was  a  legal 
process  against  Edgcome's  property  or  person 
and  ought  to  be  stayed,  the  Court  of  Bankruptcy 
having  jurisdiction  to  prohibit  the  continuance  of 
the  proceedings. 

(a;  Beponed  by  £.  A.  Sobatohlby,  Esq.,  Barriater-at-L*w. 
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On  the  5th  July  1902  the  following  considered 
judgment  was  delivered  by 

Mr.  Registrar  Hops. — An  order  for  commitment  in 
default  of  distress  has  been  made  by  a  metropolitan 
magistrate,  and  the  debtor  was  arrested  prior  to  a 
receiving  order  on  his  own  petition.  The  commitment 
order  was  made  in  the  form  in  the  schedule  to  12  Vict, 
o.  14,  which  Act  recites  previous  Acts  making  provision 
''  for  the  recovery  of  the  sum  or  sums  at  which  any 
person  is  rated  ...  by  distress  and  sale  of  his 
goods  and  chattels,  and,  in  default  of  snoh  distress,  by 
commitment  to  prison  until  the  same  rhall  be  paid." 
By  sect.  2,  by  repeal  and  re-enactment,  the  Aot  provides 
tor  a  limit  to  the  time  of  imprisonment,  and  for  the 
form  of  warrant.  On  the  principle  of  Reg.  v.  Pratt  ; 
7  x  parte  Cole  (21  L.  T.  Bep.  750  ;  L  Bep.  5  Q.  B.  176), 
the  sum  in  respeot  of  which  the  commitment  was  made 
was  a  sum  within  the  exception  in  the  Debtors  Aot  1869, 
p.  4  (2).  [The  registrar  read  the  exception  and  referred 
to  the  case.]  By  Harris  v.  Ingram  (41  L.  T.  Bep.  613 ; 
]  3  Ch.  Div.  338),  imprisonment  for  nonpayment  of  snoh 
a  sum  is  punitive.  By  Be  Smith ;  Hands  v.  Andrews 
(68  L.  T.  Bep.  337 ;  (1893)  2  Ch.  1),  a  punitive  order  for 
commitment  can  be  made  under  the  Debtors  Aot  1869, 
s.  4  (3),  in  a  proper  case  notwithstanding  a  prior 
receiving  order  in  bankruptcy ;  and  the  reasoning  of  the 
oourt  in  that  case  would,  I  think,  apply  to  all  applica- 
tions for  commitment  within  any  of  the  exceptions  in 
sect  4.  If  that  is  so,  the  Bankruptcy  Aot  1883,  s.  9, 
would  not  have  protected  the  debtor  if  an  application 
had  been  made  for  commitment  after  receiving  order, 
and  the  magistrate  had  thought  fit  in  his  discretion  to 
issue  the  warrant.  Can  I  help  the  debtor  under 
stot.  10  (2)  P  The  proper  tribunal  has  made  this 
punitive  order.  If  I  am  right  in  my  view  of  the  nature 
of  the  magistrate's  order,  and  assuming  (without  holding) 
that  I  have  jurisdiction  to  do  so,  ought  I  to  interfere 
with  that  order  P  I  think  not.  A  competent  tribunal 
has  imposed  a  certain  punishment,  and  the  debtor  by 
his  own  aot  in  filing  his  petition  has  removed  such 
means,  if  any,  as  he  had  for  terminating  that  punish- 
ment by  a  money  payment.  I  have  nothing  whatever 
before  me  as  to  the  oiroumstanoes  under  which  the  order 
was  pronounced — and  it  would,  I  think,  be  dangerous  to 
aot,  as  I,am  asked  to  do  in  that  state  of  things,  assuming 
without  deciding  that  I  have  power  to  do  so.  As  to 
the  unreported  case  of  Be  Eayres  (No.  981  of  1888), 
the  registrar  in  1889  had  restrained  the  vestry  and  their 
olerk  from  executing  any  warrant  of  commitment  against 
the  debtor.  This  was  all  after  the  receiving  order.  The 
veatry  olerk  aoted  in  defiance  of  that  order.  The  debtor 
wa«  released,  and  the  vestry  clerk  was  committed  for 
oontempt.  That  case  was  before  Be  Smiths  Hands 
v.  Andrews  (ubi  sup.),  and  while  Cobham  v.  Dalton 
(L.  Bep.  10  Ch.  App.  655)  was  undisturbed.  As  regard* 
debtors  arrested  under  committal  orders  in  the  High 
Court  made  under  the  Debtors  Aot  1869,  s.  5,  Bank- 
ruptcy Bule  361  incorporates  County  Court  Order  XXV., 
and  releases  in  those  cases  are  made  under  that :  (see 
Be  Nuttall,  8  Morr.  106). 

From  that  decision  the  debtor  now  appealed. 

Haldinstein  for  the  appellant.  —  The  debtor 
applied  to  be  released  from  prison  on  the  ground 
that  the  rates  are  provable  in  his  bankruptcy ; 
and  that  under  sect.  9  and  sect.  10,  sub-sect.  2,  of 
thn  Bankruptcy  Act  1883  there  is  power  to 
rel*  aBe  him.  Having  regard  to  Re  Wray  (57 
L.  T.  Rep. 47;  36  Ch.  Div.  138)  and  Be  Berry; 
Du field  v.  Williams  (74  L.  T.  Rep.  30t>;  (IBM)  1 
Ch.  939),  I  cannot  contend  that  sect.  9  applies; 
but  under  sect.  10  the  Court  of  Bankruptcy  has 
power  to  stay  legal  process  against  the  property 
or  person  of  a  debtor,  and  to  order  his  release 
from  prison.  The  proceedings  were  taken  under 
sect.  4  of  the  Debtors  Act  18f>9.    That  is  the  only 


section  under  which  the  proceedings  could  be 
taken.  All  the  reported  cases  upon  that  are  as 
to  defaulting  trustees  and  solicitors,  excepting 
Beg.  v.  Pratt  ;  Ex  parte  Cole  (21  L.  T.  Bep.  750; 
L.  Rep.  5  Q.  B.  176).  That  case  influenced  the 
learned  registrar  in  refusing'  to  release  the  debtor 
in  the  present  case.  The  question  of  the  juris- 
diction of  the  County  Court  was  dealt  with  in 

Stonor  v.  Fowls,  58  L.  T.  Bep.  1 ;  13  App.  Cas.  20. 
Contempt  for  refusing  to  pay  when  able  to  pay 
renders  the  debtor  liable  to  imprisonment  Here, 
however,  the  imprisonment  was  not  because  the 
debtor  would  not  pay.  No  evidence  of  ability  to 
pay  was  given.  Sect.  10,  sub-sect.  2,  of  the  Bank- 
ruptcy Act  1883  covers  the  case,  for  this  is  either 
execution  or  legal  process  against  the  person  of  a 
debtor.    He  referred  also  to 

Jones  v.  Williams,  46  L.  J.  270,  M.  C. ; 

Distress  for  Bates  Act  1849,  a.  2. 
Muir  Mackenzie  for  the  respondents.  —  The 
learned  registrar  was  of  opinion  that  sect  10, 
sub-sect.  2,  of  the  Bankruptcy  Act  1883  does  not 
apply  to  a  case  in  which  the  warrant  of  commit- 
ment is  in  the  nature  of  a  punitive  order,  and  he 
considered  that  in  the  present  case  it  was  of  a 
punitive  character.    He  followed  the  case  of 

Re  8mith;  Hands  v.  Andrews,  68  L.  T.  Bep.  837; 
(1893)  2  Ch.  1. 

Then,  assuming  that  he  had  jurisdiction  to  release 
the  debtor,  he  did  not  consider  that  in  the  exer- 
cise of  his  discretion  he  ought  to  accede  to  the 
debtor's  application.  As  to  the  point  of  juris- 
diction, the  magistrate's  order  is  not  execution, 
but  punishment.  This  point  was  dealt  with  and 
all  the  authorities  were  reviewed  in 

Be  Smith  ;  Hands  v.  Andrews  (ubi  sup.). 

In  Cobham  v.  Dalton  (L.  Rep.  10  Ch.  App.  655) 
Mellish,  L. J.  said  that  arrest  for  debt  is  intended 
as  a  means  of  enforcing  payment,  not  as  a 
punishment.  Stonor  v.  Fowle  (ubi  sup.)  was 
afterwards  referred  to  by  the  Court  of  Appeal  in 
Be  NuttaU  (8  Morr.  106). 

Haldinstein,  in  reply,  referred  to 

Middleton  v.  Chichester,  24  L.  T.  Bep.  173 ;  L.  Bep. 
6  Ch.  App.  152. 

Cur,  adv.  vult. 

July  11. — The  following  judgments  were  deli- 
vered : — 

Williams,  L.  J.— In  this  case  we  think  that  the 
appeal  from  Mr.  Registrar  Hope  mustfaiL  I  confess 
that  I  have  arrived  at  that  conclusion  with  some 
reluctance,  and  my  reluctance  is  based  upon  this : 
In  the  application  of  the  Debtors  Act  1869,  and  the 
effect  of  the  making  of  a  receiving  order,  it  does 
not  seem  to  me  that  the  decisions  of  the  courts 
and  the  rules  that  have  been  made  with  refer- 
ence thereto  all  follow  the  same  principle.  But 
that  is  not  what  we  have  to  consider.  We  have 
to  consider  here  whether  this  case  is  really 
covered  by  authorities,  and  whether  or  not  those 
authorities  are  right  and  consistent  with  the  view 
that  has  been  taken  in  other  cases  on  the  Debtors 
Act  1869.  It  is  our  duty,  if  this  case  is  covered 
by  any  authority,  to  act  upon  that  authority. 
The  facts  of  this  case  are  very  short  and  very 
simple :  James  Edgcome  was  the  occupier  of  No. 
12,  St.  James'-square,and  as  such  occupier  became 
liable  to  pay  certain  rates.  He  did  not  pay  those 
rates,  and,  after  proper   proceedings  had  been 
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taken,  an  order  was  made  by  the  magistrate  at 
the  Great  Marlborough-street  Police-court  that  he 
should  pay  those  rates.  When  he  made  default  in 
that  payment,  the  magistrate  committed  him  to 
prison  for  a  month.  Since  that  time  a  bankruptcy 
petition  has  been  presented  by  James  Edgcombe 
himself,  and  on  his  petition  a  receiving  order  was 
made ;  and  the  suggestion  is  that  he  is  entitled 
to  be  discharged  from  prison,  where  he  now  is, 
by  reason  of  that  receiving  order  having  been 
made.  Mr.  Registrar  Hope  dismissed  his  appli- 
cation, and  he  appeals.  The  section  upon  which 
he  relies  is  sect.  10,  sub- sect.  2,  of  the  Bankruptcy 
Aot  1883,  which  says :  "  The  court  may  at  any 
time  after  the  presentation  of  a  bankruptcy 
petition  stay  any  action,  execution,  or  other 
legal  process  against  the  property  or  person  of 
the  debtor,  and  any  court  in  which  proceedings 
are  pending  against  a  debtor  may,  on  proof  that 
a  bankruptcy  petition  has  been  presented  by  or 
against  the  debtor,  either  stay  the  proceedings 
or  allow  them  to  continue  on  such  terms  as  it 
may  think  just."  It  is  contended  that  the  pro- 
cess which  has  resulted  in  this  order  for  imprison, 
ment  for  one  month  is  legal  process  against  the 
property  or  person  of  the  debtor  for  the  purpose 
of  enforcing  payment  of  the  rates,  and  that 
therefore  the  Court  in  Bankruptcy  has  jurisdic- 
tion either  to  allow  or  to  prohibit  the  continuance 
of  the  process.  Whether  that  is  so  or  not 
depends  really  upon  this :  Whether  the  imprison- 
ment which  has  been  ordered  is  imprisonment 
intended  as  a  means  of  enforcing  payment  or 
whether  it  is  intended  as  a  punishment.  If  it  is 
intended  as  a  punishment,  there  would  be  no 
jurisdiction  under  sect.  10  to  order  the  discharge 
of  the  bankrupt  from  his  imprisonment.  Well, 
now,  there  can  be  no  doubt  that  if  the  law,  as  it 
was  expressed  by  Mellish,  L.J.  in  Cobham  v. 
Datom  (L.  Rep.  10  Oh.  App.  655,  at  p.  657),  is 
still  to  be  regarded  as  good  law,  we  should  have 
to  treat  this  order  for  imprisonment  merely  as 
process  instituted  for  the  purpose  of  enforcing 
payment  of  a  debt,  because  Mellish,  L.J.  Bays, 
speaking  generally  of  the  arrest  for  debt,  that  it 
"  is  intended  as  a  means  of  enforcing  payment, 
not  as  a  punishment."  And  he  gives  as  a  proof 
of  that  this  fact,  "  for  if  the  partypays  the  debt 
he  is  entitled  to  be  discharged."  When  one  looks 
at  the  Act  of  Parliament,  12  &  13  Yict.  c.  14,  s.  2, 
which  gives  the  power  of  committal  to  prison  for 
nonpayment  of  rates,  one  finds  first,  from  a 
recital  at  the  beginning  of  the  Act,  that  by  the 
statute  of  Elizabeth  the  same  power  of  imprison- 
ment was  given,  although  there  it  was  not  for  a 
limited  time,  but  a  power  to  commit  the  party 
"  there  to  remain  without  bail  or  mainprize  until 
payment."  .  After  that  recital  this  Act  of  Parlia- 
ment goes  on  to  authorise  a  person  in  default  of 
payment  "  to  be  imprisoned  in  the  common  gaol 
or  house  of  correction  for  any  time  not  exceeding 
three  calendar  months  unless  the  sum  or  sums 
therein  mentioned  shall  be  sooner  paid."  If  one 
could  apply  the  observations  of  Mellish,  L.J.  and 
the  reasons  which  he  gives  for  treating  the 
arrest  as  a  mere  means  of  enforcing  pay- 
ment, it  would  follow  that  in  this  case  we 
should  have  to  treat  the  order  as  a  mere 
means  of  enforcing  payment,  for  undoubtedly 
on  the  terms  of  the  section  and  on  the  face  of  the 
warrant  the  debtor  is  entitled  to  his  discharge  on 
payment  of  the  debt.    But  if  one  looks  at  the 


authorities,  it  seems  that  one  must  not  regard 
that  observation  of  Mellish,  L.J.  as  still  being 
law.  The  first  case  I  will  refer  to  with  regard  to 
this  matter  is  the  judgment  of  Lord  Hatherley  in 
Middleton  v.  Chichester  (24  L.  T.  Rep.  173; 
L.  Rep.  6  Oh.  App.  152).  Before,  however,  calling 
attention  to  that  decision,  I  wish  to  say  a  word  as 
to  the  Debtors  Aot  1869  itself  and  the  general 
effect  of  that  Act.  Sect.  4  says :  "  With  the 
exceptions  hereinafter  mentioned,  no  person  shall 
after  the  commencement  of  this  Act  be  arrested 
or  imprisoned  for  making  default  in  payment  of 
a  sum  of  money."  There  is  a  general  abolition  of 
imprisonment  for  debt,  subject  only  to  the  excep- 
tions which  follow,  which  are  (1)  default  in  pay- 
ment of  a  penalty;  (2)  "default  in  payment  of 
any  sum  recoverable  summarily  before  a  justice 
or  justices  of  the  peace."  That  is  this  case. 
(3)  Default  by  a  trustee  or  person  acting  in  a 
fiduciary  capacity.  I  do  not  know  that  I  need 
read  them  all,  but  here  is  a  list  of  the  exceptions 
as  to  which  the  liability  to  imprisonment  is  con- 
tinued notwithstanding  the  general  abolition  of 
imprisonment  for  debt.  It  is,  however,  right  to 
observe  in  passing  that  there  is  another  saving 
on  this  general  abolition  of  imprisonment,  and 
that  is  under  the  5th  section,  which  provides  that 
"  Subject  to  the  provisions  hereinafter  mentioned 
and  to  the  prescribed  rules,  any  court  may  commit 
to  prison  for  a  term  not  exceeding  six  weeks,  or 
until  payment  of  the  sum.  due,  any  person  who 
makes  default  in  payment  of  any  debt  or  instal- 
ment of  any  debt  due  from  him  in  pursuance  of 
any  order  or  judgment  of  that  or  any  other  com- 
petent court."  And,  when  one  looks  at  the  con- 
dition under  which  that  order  may  be  made,  one 
finds  in  sub- sect.  2  "  that  such  jurisdiction  shall 
only  be  exercised  where  it  is  proved  to  the  satis- 
faction of  the  court  that  the  person  making 
default  either  has  or  has  had  since  the  date  of  the 
order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default  and  has 
refused  or  neglected  or  refuses  or  neglects  to  pay 
the  same."  Lord  Hatherley  in  Middleton  v. 
Chichester  (ubi  sup.)  considers  the  exceptions  in 
sect.  4,  the  exceptions  under  which  the  liability 
to  imprisonment  still  continues.  He  says  this  at 
p.  156  of  L.  Rep.  6  Ch.  App.:  "Now,  the  first 
exception  is  the  case  of  a  penalty,  and  that  makes 
the  distinction  I  have  pointed  out  extremely 
clear,  because  if  it  is  merely  a  penalty  in  respect 
of  a  contract,  that  is  not  to  deprive  the  person 
who  has  incurred  it  of  the  benefit  of  the  section  ; 
but  if  it  is  any  other  sort  of  penalty,  by  which  is 
meant  a  penalty  for  non-observance  of  a  positive 
law,  then  he  is  to  be  exempted  from  the  benefit 
of  the  section.  The  second  exception  is  default 
in  payment  of  any  sum  recoverable  summarily 
before  a  justice  or  justices  of  the  peace.  That, 
again,  would  be  something  in  the  nature   of  a 

S malty,  and  not  in  the  nature  of  a  simple  debt." 
e  goes  on  to  do  deal  with  the  other  exceptions — 
I  need  not  read  what  he  says  at  length,  but  he 
mentions  the  case  of  default  by  a  trustee  and 
misconduct  by  a  solicitor — and  at  p.  157  he  says  : 
"Therefore  in  every  case  there  is  something  of 
the  character  of  delinquency  pointed  out,  and  one 
cannot  see  that  it  makes  a  shadow  of  difference, 
with  reference  to  the  question  of  delinquency, 
whether  a  person  has  the  money  in  his  posses- 
sion at  the  time  the  order  is  made  or  had 
parted   with   it   some   short   time   before    the 
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making  of  the  order."  The  view  of  Lord 
Hatherley  undoubtedly  was  that,  taking  all  the 
exceptions  in  sect.  4,  each  one  of  those  exceptions 
retains  imprisonment,  because  the  Legislature 
trPH+a  each  one  of  the  cases  as  one  in  which  there 
watt  a  delinquency,  and  the  imprisonment  is  there- 
fore a  punishment  and  therefore  differs  from  a 
mere  process  for  the  recovery  of  a  debt.  Later  on 
in  1893  this  question  had  to  be  considered  again 
in  the  Oourt  of  Appeal  in  Be  Smith ;  Hand*  v. 
Andrews  (68  L.  T.  Rep.  337;  (1893)  2  Oh.  1,  at  p.  17), 
where  Lindley,  L. J.  says :  "  Although  Cobham 
v.  Dalton  (ubi  sup.)  was  decided  in  1875  and 
Middleton  v.  Chichester  {ubi  sup.)  was  decided  in 
1871,  and  the  Lords  Justices  who  decided  Cobham 
v.  Dalton  (ubi  sup.)  were  members  of  the  court 
which  decided  Middleton  v.  Chichester  (ubi  sup.), 
the  view  there  taken  and  expressed  with  reference 
to  the  punitive  character  ox  sect.  4  of  the  Debtors 
Act  1869  seems  to  have  been  overlooked  by  them." 
It  will  be  observed  that  he  is  not  there  speaking 
of  any  particular  sub-section,  but  generally  of 
sect  4.  He  continues :  James,  L.J.  does  not 
allude  to  it ;  Mellish,  L.J.  said :  '  Now,  arrest  for 
debt  is  intended  as  a  means  of  enforcing  pay- 
ment, not  as  a  punishment,  for  if  the  party  pays 
the  debt  he  is  entitled  to  be  discharged.'  This 
observation  was  true  of  ordinary  debts  (Be 
M' Williams.  1  Sch.  A  Lef.  169 ;  Lees  v.  Newton, 
L.  Rep.  1  0.  P.  658),  but  not  of  obligations  to 
pay  under  orders  made  under  sect.  4,  sub-sect.  3, 
of  the  Debtors  Act  1869.  The  punitive  oharacter 
of  sect.  4  of  the  Debtors  Act  1869  whioh  was 
pointed  out  in  Middleton  v.  Chichester  (ubi  sup.) 
has  been  since  so  often  recognised  that  it  cannot 
now  be  questioned."  He  cites  some  cases  and 
goes  on  to  say :  "  In  these  cases,  however,  the 
fact  that  a  commitment  under  that  section  is  not 
to  be  regarded  simply  as  a  form  of  civil  process, 
but  as  punitive,  is  distinctly  recognised.  Having 
regard  to  the  Debtors  Act  1878  and  to  the 
decisions  to  which  we  have  referred,  it  would  be 
clearly  wrong  now  to  apply  Mellish,  L.J.'s  obser- 
vation in  Cobham  v.  Dalton  (ubi  sup.)  above 
quoted  to  obligations  to  pay  money  in  obedience 
to  orders  made  under  the  Debtors  Act  1869,  s.  4, 
sub-s.  3."  It  is  quite  true  that,  when  he  goes  on  to 
say  what  they  should  do  with  the  case  then  before 
the  court,  he  speaks  only  of  sect.  4,  sub-sect.  3, 
that  being  the  one  which  deals  with  trustees  who 
have  had  trust  funds  in  their  possession.  But  I 
have  read  the  whole  passage  in  order  that  it 
may  be  seen  clearly  that,  although  the  words 
only  apply  to  sub-sect.  3,  the  principle  in  terms 
applies  to  the  whole  of  the  exceptions  in  sect.  4, 
and  not  only  to  sub- sect.  3.  In  other  words, 
he  does  what  Lord  Hatherley  had  so  carefully 
and  plainly  done  in  Middleton  v.  Chichester  (ubi 
sup.)  He  goes  through,  one  by  one,  every  one  of 
the  exceptions  to  sect.  4  and  points  out  that  they 
are  all  punitive,  and  not  to  be  treated  as  process 
for  enforcing  payment  of  the  debt.  Under  these 
circumstances  I  think  that  we  have  no  choice 
now  but  to  treat  this  order  whioh  was  made  by 
the  magistrate  at  Great  Marlborough-street  as  a 
punitive  order,  and  one  from  the  stringency 
of  which  James  Edgcome  cannot  obtain  relief 
under  sect.  10  of  the  Bankruptcy  Act  1883.  I 
Baid,  when  beginning  my  judgment,  that  I 
thought  that  this  whs  not  satisfactory,  because 
it  is  plain  that  the  practice  as  to  non-  application 
of  relief  under  the  Bankruptcy  Act  1883  to  this 


case,  as  to  which  imprisonment  has  been  continued 
by  the  Debtors  Act,  has  not  been  consistently 
followed.  If  yon  go  on  to  sect.  5,  it  is  obvious  that 
that  is  just  as  much  an  exception  from  the  general 
abolition  of  imprisonment  for  debt  as  this  in 
sect.  4.  It  is  put  in  a  different  section  for  this 
reason,  that  it  is  a  section  which  deals  with  the 
power  of  the  court  to  commit  a  debtor  to  prison 
for  nonpayment  of  a  judgment  debt ;  and  when 
one  looks  at  the  conditions — the  only  conditions 
under  which  such  an  order  is  allowed  to  be  made 
— it  is  perfectly  plain  that  the  orders  can  only  be 
made  when  you  have  got  a  contumacious  debtor 
who  has  the  means  or  has  had  the  means  to  pay 
the  debt,  and  his  conduct  is  in  the  nature  of  con- 
tempt. His  imprisonment  is  for  a  fixed  time  not 
exceeding  six  weeks  and  is  a  punishment,  for  the 
contempt  and  the  suffering  of  that  imprisonment 
in  no  way  discharges  the  debt.  One  would  have 
thought  that,  if  the  principles  I  have  been  dealing 
with  had  been  applied  consistently,  the  result 
would  be  that  no  relief  could  have  been  given  under 
sects.  9  and  10  of  the  Bankruptcy  Act  1883  after 
a  receiving  order  had  been  made.  That  is  not  the 
case.  So  far  from  that  being  the  case,  under  the 
County  Court  Rules  1889  —  which  have  been 
made  applicable  to  all  courts  with  jurisdiction  in 
respect  of  judgment  debtors'  summonses  by 
Order  XXV.,  r.  29 — "  Where  a  judgment  debtor 
shall  upon  the  return  day  of  a  judgment  sum- 
mqns  satisfy  the  judge  that  a  receiving  order  has 
been  made  for  the  protection  of  his  estate  or 
that  he  has  been  adjudicated  bankrupt,  and  that 
the  debt  was  provable  in  the  bankruptcy  .  .  . 
no  order  of  commitment  shall  be  made  except  in 
accordance  with  the  provisions  of  the  last- 
mentioned  section  "  (t.e ,  sect.  122  of  the  Bank- 
ruptcy Act  1883).  Under  these  circumstances  it 
does  seem  to  me  a  little  unfortunate  that  the 
same  principle  has  not  been  acted  on  with  regard 
to  exceptions  under  sect.  5  that  has  been  acted 
on  with  regard  to  exceptions  under  sect  4, 
although  one  would  have  said  that  if  any  of  these 
exceptions  were  in  respect  of  the  conduct  of 
the  debtor  being  such  as  merited  punishment 
they  would  have  been  those  under  sect.  5.  How- 
ever, as  I  have  said  before,  we  have  not  to  deal 
with  that  here.  The  result  of  it  is  that  in  respect 
of  this  particular  debt,  a  debt  for  rates,  the 
getting  of  a  receiving  order  will  not  entitle  the 
debtor  to  come  and  ask  for  relief  under  these 
sections  of  the  Bankruptcy  Act  1883,  notwith- 
standing the  fact  that  at  any  time  during  the 
imprisonment  he  could  get  rid  of  the  imprison- 
ment by  payment  of  the  debt.  Notwithstanding 
that,  it  seems  to  me  that,  unless  we  disregard 
Middleton  v.  Chichester  (ubi  sup.)  and  Be  Smith ; 
Hands  v.  Andrews  (ubi  sup.),  we  are  bound  to 
say,  with  regard  to  the  exceptions  in  each  one  of 
the  sub- sections  of  Beet.  4,  that  the  orders  are 
punitive  orders.  The  appeal  must  therefore  he 
dismissed. 

Romeb,  L.J. — I  also  think  that  this  appeal 
fails.  It  is  true  that  a  committal  under  an 
order  of  a  magistrate  if  and  when  made  under  the 
statute  12  &  13  Vict.  c.  14  terminates  on  pay- 
ment bv  the  debtor,  but  the  committal  never- 
theless is  of  a  punitive  character,  and  not  merely 
a  legal  process  to  compel  payment.  That  is  made 
clear  by  the  express  provision  of  the  Act ;  for  by 
the  Act  a  discretion  is  given  to  the  magistrate  as 
to  whether  he  will  or  will  not  commit,  and,  if  he 
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does  commit,  a  discretion  as  to  tbe  period  for 
which  he  will  commit  not  exceeding  three  months. 
To  my  mind,  in  making  an  order  under  the  Act 
the  magistrate  is  bound  to  exercise  his  discre- 
tion, ana  in  so  doing  he  must  have  regard  to  the 
existing  circumstances,  and  must  consider  what 
under  those  circumstances,  if  the  money  is  not 
paid,  the  duration  of  the  imprisonment  ought  to 
be.  That  shows  that  it  is  something  in  the 
nature  of  a  punishment  apart  from  legal  process 
to  procure  payment.  If  the  order  is  punitive,  the 
Court  of  Bankruptcy  has  no  power  to  interfere. 
The  same  view  is  arrived  at  by  a  consideration  of 
sect.  4  of  the  Debtors  Act  1869.  The  exceptions 
there  mentioned  from  the  general  rule  that  there 
shall  be  no  imprisonment  for  debt  form  a  class 
of  cases  standing  on  the  same  footing ;  and  they 
were  excepted  because  imprisonment  under  them 
all  was  meant  to  be  a  punishment.  That  was 
the  view  expressed  by  Lord  Hatherley  in  Middleton 
v.  Chichester  (ubi  sup.)  and  by  Lindley,  L.J.  in 
Re  Smith ;  Hands  v.  Andrews  (ubi  sup.),  and  it  was 
also  expressed  by  Jeesel,  M.R.  in  Marris  v. 
Ingram  (41  L.  T.  Rep.  613 ;  13  Ch.  Div.  338). 

Stirling,  L.J. — I  am  of  the  same  opinion,  and 
for  the  same  reasons ;  but  I  should  like  to  add 
this :  This  case  is  one  of  rates,  and  depends  on 
particular  statutes.  If  it  were  an  isolated  case, 
one  might  have  supposed  that  it  had  escaped  the 
notice  of  the  persons  who  framed  the  Debtors 
Act  1869,  but  in  truth  there  must  be  a  large  olass 
of  orders  of  the  same  kind  made  by  magistrates ; 
for  instance,  orders  for  imprisonment  for  non- 
payment of  costs  under  sect.  18  of  the  Summary 
Jurisdiction  Act  1848  (11  &  12  Vict.  c.  43),  under 
23  &  24  Vict.  c.  32  for  rioting  in  church,  and  under 
62  &  63  Vict.  c.  32  for  enforcing  attendance  at 
school.  I  think  that  this  is  not  an  isolated  case, 
and  that  the  appeal  must  fail. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Reginald  0.  Davis. 

Solicitors  for  the  respondents,  Caprons, 
Ritchiiu,  Brabant,  and  Hitchins. 


May  5  and  6, 1902. 

(Before   Williams,  Bombs,    and 

Mathew,  L.JJ.) 

Lbnnox  v.  Stoddabt  ;  Davis  v.  Stoddabt.  (a) 
applications  fob  a  new  tbial. 

Gaming — House  used  for  betting — Goupon  compe- 
titions— Receipt  of  money  elsewhere  than  at 
house — Recovery  of  money  paid  in  respect  of 
bets— Betting  Act  1853  (16  &  17  Vict.  c.  119), 
ss.  1,  6—  Gaming  Act  1892  (55  &  56  Vict.  c.  9), 
s.  1. 

Competitions  on  the  results  of  horse  races  and 
games  were  advertised  in,  and  competition 
coupons  were  issued  with,  a  newspaper  belonging 
to  the  defendant,  the  business  of  which  was 
carried  on  at  a  house  in  London  of  which  he  was 
the  occupier;  but  the  money  and  coupons  of 
competitors  had  to  be  and  were  sent  to  an  office 
abroad,  the  money  eventually  coming  to  the 
hands  of  the  defendant. 

Held,  that  the  house  was  kept  for  the  purpose  of 
money  being  received  by  the  defendant,  contrary 
to  sect.  1  of  the  Betting  Act  1853. 

(•)  Baportod  by  J.  H.  Williams,  Kaq.,  Barrister-at-Law. 

Mao.  Gab.— Vol.  XX. 


Stoddart  v.  Hawke  (ante,  p.  354 ;  85  L.  T.  Rep. 
687;  (1902)  1  K.  B.  353)  approved. 

Sect.  1  of  the  Gaming  Act  1892  has  not  repealed 
sect.  5  of  the  Betting  Act  1853,  which  enables  a 
person  who  has  paid  money  to  the  keeper  of  a 
betting  house  to  recover  the  same  as  money  had 
and  received  to  his  use. 

Applications  by  the  defendant  in  each  action 
for  judgment  or  for  a  new  trial  on  appeal 
from  the  verdict  and  judgment  at  the  trial  before 
Wills,  J.  and  a  jury  in  the  first  action,  and 
at  the  trial  before  Darling,  J.  and  a  jury  in 
the  second  action. 

Lennox  v.  Gordon. 

The  plaintiff  brought  this  action,  nnder  sect.  5 
of  the  Betting  Act  1853,  to  recover  money  which 
he  had  paid  to  the  defendant's  firm,  J.  Stoddart 
and  Son,  carrying  on  business  at  M iddelburg,  in 
Holland. 

The  money  was  paid  by  the  plaintiff  in 
respect  of  certain  coupon  competitions  adver- 
tised by  the  defendant  in  his  newspaper,  Sporting 
Luck. 

The  plaintiff  purchased  a  copy  of  Sporting 
Luck  for  the  11th  Jan.  1901  from  a  newsagent, 
and  entered  the  competition  therein  advertised 
by  sending  to  J.  Stoddart  and  Son  at  Middelburg, 
on  the  14th  Jan.,  his  selections  for  that  competi- 
tion, together  with  62  Ss.  as  required  by  the  con- 
ditions of  the  competition. 

The  plaintiff  also  sent  other  sums  to  the  defen- 
dant's firm  at  Middelburg  in  respect  of  other 
competitions  advertised  in  subsequent  issues  of 
Sporting  Luck. 

All  the  sums  tent  by  the  plaintiff,  and  claimed 
in  this  action,  wore  sent  in  respect  of  competi- 
tions on  the  results  of  horse  races,  except  one  sum 
which  was  sent  in  respect  of  a  competition  on  the 
results  of  football  matches. 

From  the  commencement  of  Jan.  1901  to  the 
14th  March  1901  the  firm  of  J.  Stoddart  and 
Son,  which  consisted  of  the  defendant  and  his 
son  George  Stoddart,  carried  on  these  competi- 
tions, which  were  known  as  "sporting  coupon 
competitions,"  at  Middelburg. 

Except  as  hereinafter  stated,  the  business  of 
the  competitions  was  entirely  conducted  by 
George  Stoddart  at  Middelburg  The  defendant 
was  engaged  in  carrying  on  the  business  of 
Sporting  Luck,  of  which  he  was  the  sole  proprietor, 
at  No.  10,  Red  Lion-court,  London ;  he  was  the 
registered  proprietor  of  tbe  newspaper,  and  the 
oeoapier  of  No.  10,  Red  Lion-court,  at  whioh 
office  the  newspaper  was  edited  and  published. 
George  Stoddart  had  no  interest  in  the  news- 
paper nor  any  interest  in  No.  10,  Red  Lion- 
court.  * 

Sporting  Luck  was  printed,  under  a  contract, 
for  the  defendant,  and  was  chiefly  devoted  to 
racing  and  athletic  topics,  and  as  such  had  a 
large  circulation  apart  from  its  connection  with 
the  competitions. 

The  contract  for  printing  the  newspaper  was 
adjudicated  upon  in  the  action  of  Stoddart  v. 
Argus  Printing  Company  (ante,  p.  277 ;  85  L.  T. 
Rep.  110 ;  (1901)  2  K.  B.  470). 

All  the  said  sporting  coupon  competitions  were 
advertised  in  Sporting  Luck,  and  the  conditions 
governing  the  competitions  were  fully  set  out  in 
the  advertisements.     Some  of  the  competitions 
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were  in  respect  of  hor*e  races,  and  the  remainder 
in  respect  of  football  matohee. 

A  certain  aam  was  advertised  in  respect  of  each 
competition  as  the  amount  of  *  prize  to  be  given 
to  the  successful  competitor,  or  among  the 
successful  competitors  if  more  that  one,  in  a 
guessing  competition  aa  to  the  result*  of  specified 
horse  races  or  football  matches. 

Each  copy  of  Sporting  Luck  provided  a  coupon 
sheet  for  each  competition  advertised,  on  which 
each  competitor  might  fill  in  his  selections.  The 
coupon  sheet  was  either  printed  on  the  news- 
paper itself,  or  was  on  a  detached  slip  with  the 
conditions  printed  on  the  back  which  was  called 
the  International  Supplement. 

It  was  not  obligatory  on  competitors  to  fill  in 
their  selections  on  the  coupon  sheets;  but  they 
might  fill  them  in  on  plain  paper,  if  they  chose, 
and  the  plaintiff  did  this  on  two  occasions. 

The  purchase  of  the  newspaper  was  not  neces- 
sary to  enable  any  person  to  enter  any  competi- 
tion, nor  did  it  give  the  purchaser  aright  to  enter, 
as  the  defendant's  firm  reserved  the  right,  which 
was  often  exercised,  of  declining  the  selections  and 
money  of  any  particular  person  to  whom  they  had 
an  objection. 

Orders  for  larqe  quantities  of  Sporting  Luck, 
which  were  required  by  wholesale  newsagents, 
were  forwarded  to  the  printers  and  executed  by 
them  from  their  own  offices,  and  in  this  way  the 
largest  part  of  the  sale  and  distribution  of  the 
newspaper  and  coupon  sheets  was  effected.  The 
smaller  orders  for  Sporting  Luck  from  news- 
agents were  executed  at  or  from  No.  10,  Bed 
Lion -court,  either  on  personal  application  or 
by  post.  In  the  case  of  a  person  other  than  a 
newsagent  (of  which  there  were  very  few  each 
week)  calling  and  purchasing  or  ordering  the 
newspaper,  s (though  each  copy  contained  a  com- 
petition coupon,  it  was  not  known  whether  such 
person  intended  to  or  would  become  a  competitor, 
or  simply  bought  the  newspaper  to  read. 

In  all  cases  the  prioe  charged  for  the  newspaper 
containing  the  coupon  sheet,  whether  detached  or 
not,  was  one  penny,  whether  the  newspaper  con- 
tained a  competition  advertisement  or  not. 

The  detached  coupon  sheet  could  be  obtained 
apart  from  the  newspaper  at  No.  10,  Bed  Lion- 
court,  either  personally  or  by  post,  and  also 
printed  envelopes  for  the  transmission  of  com- 
petition coupons  to  the  firm  at  Middelburg,  but 
no  charge  was  made  for  them.  The  number  of 
coupon  sheets  distributed  in  this  way  formed  a 
very  small  proportion  of  the  total  issued,  scarcely 
2  percent. 

The  only  communications  actually  received  at 
No.  10,  Bed  Lion-court  during  the  continuance  of 
the  said  firm,  which  oontained  any  reference  to 
the  competitions,  were  such  as  were,  according  to 
the  practice  customary  with  many  newspapers, 
to  be  answered  among  other  communications  in 
the  "Answers  to  Correspondents"  column  of 
Sporting  Luck. 

Except  as  otherwise  herein  stated,  the  whole  of 
the  business  of  the  competitions  was  conducted 
by  George  Stoddart  at  Middelburg,  and  not  at 
No.  10,  Bed  Lion-court 

By  the  conditions  of  each  competition  the  com- 
petitor was  required  to  remit  to  Middelburg,  to 
the  firm  of  J.  Stoddart  and  Son,  the  sum  of  one 
penny  in  the  authorised  way  in  respect  of  each 
one  of  his  selections.     Bemittanoes  could  not  be 


made  otherwise  than  to  the  firm  at  Middelburg. 
Competitors  were  not  allowed  to  remit  larger 
sums  than  were  required  for  their  selections,  and 
tho  firm  never  opened  accounts  with  competitors 
in  respect  of  future  competitions. 

All  the  money  was  sent  by  post  direct  to 
Middelburg,  and  was  received  there  bv  George 
Stoddart.  No  auch  money  was  or  would  have  been 
received  at  No.  10,  Bed  Lion-court,  or  elsewhere 
than  at  Middelburg. 

On  receipt  by  George  Stoddart,  at  Middelburg, 
within  the*  prescribed  time,  of  the  money  and 
selection  sent  by  any  person  in  respect  of  any 
competition,  the  contract  between  the  firm  and 
that  person  was  complete,  and  he  at  once  became 
a  competitor  in  that  competition  and  entitled  to  a 
share  in  the  sum  offered,  if  his  selection  proved 
successful,  exoept  when  the  intending  competitor 
was  refused,  in  which  case  his  money  was  returned 
to  him. 

All  English  postal  orders  and  cheques  received 
at  Middelburg  during  January  ana  up  to  the 
18th  Feb.  1901  were  sent  from  Middelburg  to 
England  direct  to  the  defendant's  bankers  in 
London  and  were  by  them  placed  to  his  credit ; 
but  they  were  never  transmitted  to  this  country 
until  long  after  the  events,  the  subjects  of  the 
competitions,  had  been  decided.  None  of  the 
said  postal  orders,  nor  any  other  remittances  in 
any  form  whatever,  were  ever  sent  to  No.  10,  Bed 
Lion-court,  or  received  by  the  defendant  personally 
in  this  country. 

The  practice  was  slightly  altered  after  the  18th 
Feb.  1901,  and  English  postal  orders  and  cheques 
received  at  Middelburg  were  taken  by  George 
Stoddart  to  bankers  at  Flushing,  where  the 
defendant's  firm  had  opened  an  account  in  the 
name  of  A  J.  Stoddart,  and  were  not  sent  back 
to  this  country  bv  George  Stoddart  or  anyone 
else  connected  with  the  defendant  The  bankers 
purchased  the  postal  orders  and  cheques  from  the 
firm,  and  gave  the  firm  immediate  credit  for  tbe 
price,  and  the  bankers  then  remitted  them  to 
their  London  agents  for  collection. 

The  English  stamps  received  from  competitors 
were  attached  at  Middelburg  to  the  postal  orders 
and  realised  along  with  them.  Bank  notes 
received  at  Middelburg  were  used  for  paying  suc- 
cessful competitors.  Other  money  required  for 
paying  competitors  was  obtained  from  the  firm's 
bankers  at  Middelburg.  All  postal  orders  and 
cheques  requiring  signature  were  signed  at 
Middelburg  by  a  person  (usually  George  Stod- 
dart) authorised  to  do  so  by  the  firm. 

Prior  to  the  14th  March  1901  successful  com- 
petitors got  payment  of  the  money  payable  to 
them  by  sending  registered  envelopes,  addressed 
by  and  to  themselves,  to  No.  10.  Bed  Lion-court, 
tfne  envelopes  were  then  sent  in  one  parcel  to 
Middelburg,  and  remittances  were  then  inclosed, 
and  they  were  taken  by  a  messenger  to  the 
General  Post  Office,  London,  where  they  were 
registered  and  posted. 

The  firm  of  J .  Stoddart  and  Son  was  dissolved 
on  the  14th  March  1901,  and  the  dissolution 
was  published  in  the  London  Gazette*  The 
last  transaction  into  which  the  plaintiff  entered 
was  on  the  11th  March  1901.  After  the  dis- 
solution the  business  was  carried  on  by  George 
Stoddart 

Throughout  the  year  1901  down  to  the  14th 
March  no  money  paid  in  respect  of  the  oompe- 
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titions  was  received  by  the  firm  elsewhere  than  at 
Middelburg,  and,  except  as  expressly  stated  above, 
nothing  connected  therewith  was  done  at  No.  10, 
Bed  Lion-court. 

Upon  the  above  facts,  which  were  agreed, 
Wilis,  J.  at  the  trial  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  and  gave  judgment 
accordingly. 

Davis  v.  Stoddart. 

In  Davis  v.  Stoddart  the  plaintiff  sued  the 
defendant,  Ada  Jane  Stoddart,  under  sect.  5  of 
the  Betting  Act  1853,  to  recover  money  paid 
in  respect  of  coupon  competitions  in  Sporting 
Luck. 

The  defendant  was  from  Oct.  1899  to  Nov. 
1900  the  proprietor  of  Sporting  Luck,  which  was 
published  at  an  office,  No.  10,  Bed  Lion-oourt, 
London,  of  which  the  defendant  was  the 
occupier. 

During  that  period  a  system  of  coupon  com- 
petitions, similar  to  those  in  the  action  of 
Lennox  v.  Stoddart,  was  carried  out  by  means 
of  Sporting  Luck ;  but  the  money  in  respect  of 
these  competitions  was  received  from  the  com- 

Setitors  at  the  office  in  Bed  Lion-court  by  the 
efendant. 

The  money  sought  to  be  recovered  by  the  plain- 
tin!  was  paid  by  him  in  respect  of  those  competi- 
tions. 

The  defendant  pleaded  that  the  plaintiff's 
claim  was  barred  by  sect.  1  of  the  Gaming  Act 
1882. 

At  the  trial  before  Darling,  J.  and  a  jury,  the 
jury  found  the  facts  to  be  as  above  stated,  and 
the  learned  judge  upon  further  consideration 
gave  judgment  for  the  plaintiff. 

The  Betting  Act  1853  (16  &  17  Vict.  c.  119) 
provides  : 

Sect.  1.  No  house,  office,  room,  or  other  place  shall 
be  opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper  thereof,  or  any  person  using  the 
•erne,  or  any  person  procured  or  employed  by  or  acting 
for  or  on  behalf  of  snob  owner,  occupier,  or  keeper,  or 
person  using  the  same,  or  of  any  person  haying  the  care 
or  management  or  in  any  manner  conducting  the  busi- 
ness thereof,  betting  with  persons  resorting  thereto ;  or 
for  the  purpose  of  any  money  or  valuable  thing  being 
received  by  or  on  behalf  of  such  owner,  occupier, 
keeper,  or  person  as  aforesaid  as  or  for  the  consideration 
for  any  assurance,  undertaking,  promise,  or  agreement, 
express  or  implied,  to  pay  or  give  thereafter  any  money 
or  raluable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse  race,  or  other  race,  fight,  game,  sport, 
or  exercise,  or  as  or  for  the  consideration  for  securing 
the  paying  or  giving  by  some  other  person  of  any  money 
or  valuable  thing  on  any  such  event  or  contingency  as 
aforesaid ;  and  every  house,  office,  room,  or  other  place 
opened,  kept,  or  used  for  the  purposes  aforesaid,  or  any 
of  them,  is  hereby  declared  to  be  a  oommon  nuisance  and 
contrary  to  law. 

Sect.  5.  Any  money  or  valuable  thing  received  by  any 
such  person  aforesaid  as  a  deposit  on  any  bet,  or  as  or 
for  the  consideration  for  any  suoh  assnranoe,  under- 
taking, promise,  or  agreement  as  aforesaid,  shall  be 
deemed  to  have  been  received  to  or  for  the  use  of  the 
person  from  whom  the  same  was  received,  and  suoh 
money  or  valuable  thing,  or  the  value  thereof,  may  be 
recovered  accordingly,  with  fall  costs  of  suit,  in  any 
court  of  competent  jurisdiction. 

The  Gaming  Act  1892  (55  &  56  Vict,  c.  9) 
provides: 

Seot.  1.  Any  promise,  express  or  implied,  to  pay  any 
person  any  sum  of  money  paid  by  him  under  or  in  respect 


of  any  contract  or  agreement  rendered  null  and  void  by 
the  Act  of  the  eighth  and  ninth  Victoria,  chapter  one 
hundred  and  nine,  or  to  pay  any  sum  of  money  by  way  of 
commission,  fee,  reward,  or  otherwise,  in  respect  of 
any  suoh  contract,  or  of  any  services  in  relation  thereto 
or  in  connection  therewith,  shall  be  null  and  void,  and  no 
action  shall  be  brought  or  maintained  to  recover  any 
suoh  sum  of  money. 

The  defendant  in  each  action  appealed. 
Danckwerts,  K.O.  and  6?.  H.  Stutfield  for  the 
appellant  in   the  first  action. — This   case   was 

governed  in  the  court  below  by  the  decision  in 
toddart  v.  Hawke  (ante,  p.  354;  85  L.  T.  Bep. 
687 ;  (1902)  1  K.  B.  353).  That  case  was  wrongly 
decided  and  ought  to  be  overruled.  Seot.  1  of  the 
Betting  Act  1853  applies  only  to  the  case  of  a 
house  or  office  which  is  kept  for  the  purpose  of 
betting  at  that  house  or  office  with  persons  resort* 
ing  thereto,  or  for  the  purpose  of  there  receiving 
money,  Ac.,  as  the  consideration  for  a  promise  to 
pay  on  any  event,  Ac. : 

Reg.  t.  Brown,  72  L.  T.  Bep.  22;  (1895)  1  Q.  B. 
119; 

Powell  v.  Kempton  Park  Racecourse  Company,  80 
L.  T.  Bep.  588 ;  (1899)  A.  C.  148. 
In  the  present  case  persons  did  not  resort  to  the 
house  in  question  for  the  purpose  of  betting,  and 
no  money  was  received  there  in  respect  of  bets. 
The  bets  were  made,  and  the  money  was  received, 
in  Holland.  It  is  clear  upon  reading  the  whole 
of  seot.  1  that  the  seoond  part  of  that  section 
must  be  read  as  if  the  words  "at  that  house," 
Ac.,  or  the  word  "  there/'  were  inserted  after  the 
words  "  for  the  purpose  of  any  money  or  valuable 
thing  being  received."  A  house  or  office  kept  by 
a  betting  man  to  which  no  persons  resort  for  the 
purpose  of  betting,  and  at  which  no  money  is 
received  in  respect  of  bets,  cannot  be  a  house  or 
office  within  sect.  1 : 

Reg,  v.  Brown  (ubi  tup.). 
They  cited  also 

Davie  v.  Stephenson,  62  L.  T.  Bep.  436    24  Q.  B. 
Div.  529; 

Cos  v.  Andrew,  12  Q.  B.  Div.  126. 

Cohen,  K.O.  and  B.  W.  Turner  for  the  respon- 
dent in  the  first  action. — The  case  of  Stoddart  v. 
Hawke  (ubi  sup.)  was  rightly  decided.  This  case 
dearly  comes  within  the  second  part  of  sect.  1  of 
the  Act  That  part  of  the  section  does  not  say 
that  the  house  or  office  must  be  kept  for  the 
purpose  of  money  being  received  there  in  respect 
of  bets,  and  there  is  no  reason  why  the  word 
"  there,"  or  the  words  "  at  that  house,*  Ac.,  should 
be  read  into  the  section.  If  the  section  were  to 
be  so  construed,  it  is  obvious  that  it  could  be  in 
all  oases  evaded.  The  whole  business  of  these 
competitions,  which  were  in  substance  betting 
transactions,  was  really  carried  on  from  the  house 
in  London,  and  that  house  was  kept  for  the  pur- 
pose of  enabling  the  appellant  to  receive  money 
in  respect  of  those  betting  transactions.    It  is 

S[uite  immaterial  that  arrangements  were  made 
or  the  actual  receipt  of  the  money  by  the  appel- 
lant or  his  agent  in  some  other  place.  The 
section  provides  for  the  case  where  the  money  is 
received  "on  behalf  of  suoh  owner,  occupier, 
keeper,  or  person  using  the  same,  or  of  any 
person  having  the  care  or  management  or  in  any 
manner  conducting  the  business  thereof,"  and 
that  clearly  contemplates  the  case  where  the 
money  is  received  at  some  other  place  by  an 
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agent.  If  this  money  was  received  by  the  appel- 
lant within  the  terms  of  sect.  1,  then  the  case  is 
within  sect.  5,  and  the  person  from  whom  it  was 
received  has  a  right  to  recover  it  back. 

M.  Shearman  and  G.  H.  Stutfield  for  the  appel- 
lant in  the  second  action. — The  provisions  of 
sect.  1  of  the  Betting  Act  1853  only  apply  to 
transactions  which  can  properly  be  described  as 
bets.  These  competitions  were  not  bets  in  any 
sense,  but  were  trials  of  skill  and  knowledge  in 
respect  of  which  prizes  could  be  won.  The  inten- 
tion and  purview  of  the  Act  was  the  suppression 
of  betting  houses  at  which  bets  properly  so-called 
were  made,  and  the  construction  of  the  provi- 
sions of  sect.  1  ought  to  be  so  limited.  The 
decision  in  Reg.  v.  Stoddart  (ante,  p.  48 ;  83  L.  T. 
Rep.  538;  (1901)  1  K.  B.  177)  was  wrong  and 
ought  to  be  overruled ;  it  is  inconsistent  with  the 
decisions  in 

Stoddart  v.  Bagar,  73  L.  T.  Rep.  215 ;  (1895)  2 
Q.  B.474; 

Reg.  ▼.  Hobb$,  79  L.  T.  Sep.  160 ;  (1898)  2  Q.  B. 
647. 

This  action  cannot  now  be  maintained  under 
sect.  5  of  the  Act  of  1853,  because  the  provisions 
of  that  section  have  been  impliedly  repealed  by 
the  provisions  of  sect.  1  of  the  Gaming  Act  1892. 
The  action  under  sect.  5  of  the  former  Act  is  an 
action  for  money  had  and  received  to  the  use  of 
the  person  who  paid  the  money,  and  that  is  an 
action  upon  an  implied  promise  to  pay.  Sect.  1 
of  the  later  Act  provides  that  a  promise,  whether 
express  or  implied,  to  pay  any  person  any  money 
paid  by  him  under  a  wagering  or  gaming  contract 
shall  be  null  and  void,  and  that  no  action  shall  be 
maintained  to  recover  any  such  money.  There- 
fore the  action  under  sect.  5  of  the  Act  of  1853 
is  clearly  an  action  within  the  terms  of  sect.  1  of 
the  Act  of  1892,  and  is  not  now  maintainable. 

Avory,  K.O.  and  R.  Nevill,  for  the  respondent 
in  the  second  action,  were  not  called  upon  to  argue. 

Williams,  L.J. — In  the  first  case  of  Lennox  v. 
Stoddart,  in  my  judgment,  this  appeal  must  fail. 
Really  all  that  I  have  to  say  in  the  matter  will  be 
to  paraphrase  that  which  was  said  in  the  Divi- 
sional  Court  in  Stoddart  v.  Hawke  (ante,  p.  354 ; 
85  L.  T.  Rep.  687 ;  (1902)  1  K.  B.  353).  The  real 
question  which  is  raised  in  this  case  arises  upon 
the  consideration  of  sect.  1  of  the  Betting  Act 
1853  (16  &  17  Vict.  c.  119),  and,  in  particular, 
of  what  I  call  the  second  portion  of  that  section, 
in  regard  to  which  it  is  said  that  the  words 
"  for  the  purpose  of  any  money  being  received," 
must  be  read  as  though  the  words  "  being 
received  "  had  been  followed  by  the  words  "  there 
or  "  at  such  office."  I  cannot  agree  with  that  con- 
tention. I  agree  with  the  view  that  was  taken  in 
the  King's  Bench  Division  upon  the  construction 
of  the  same  section.  Lord  Alverstone,  C.J.  said : 
"  I  think  that,  having  regard  to  the  preamble  of 
the  Act  and  the  judgments  in  Powell  v.  Kempton 
Park  Racecouree  Company  (80  L.  T.  Rep.  538 ; 
(1899)  A.  0.  143),  the  section  is  to  be  understood 
as  prohibiting  the  keeping  of  a  house  for  the 
purpose  of  the  receipt  of  money  wherever  that 
receipt  may  be,  and  that  it  would  defeat  the 
obvious  intention  of  the  Legislature  if  after  the 
words  '  for  the  purpose  of  any  money  or  valuable 
thing  being  received1  we  were  to  read  in  the 
words  '  at  that  house.' "  Then  Darling,  J.  says 
the  same  thing.  Channell,  J.,  whose  words  I  pro- 


pose to  read,  seems  to  me  to  state  the  point  in  a 
very  short  and  forcible  manner.  He  said :  "  Now, 
it  has  already  been  decided  in  Beg.  v.  Stoddart 
(ante,  p.  48 ;  83  L.  T.  Rep.  538 ;  (1901)  1  K.  B.  177) 
that  this  coupon  system  is  a  system  whereby  the 
owner  of  the  premises  receives  money  as  the  con- 
sideration for  a  promise  to  pay  thereafter  money 
in  certain  events.     But  that  does  not  conclude  the 
question  whether  the  present  case  comes  within 
the  statute,  because  what  has  to  be  determined  ia 
whether  the  business  conducted  by  the  defendant 
is  localised,  and  for  that  reason  rendered  illegal. 
What  is  done  here  is  that  th»*re  is  an  office  in  this 
country  from  which  are  issued  newspapers  with  an 
appendix    to    them    called    coupons.      In    my 
opinion  those  documents  are  an  essential  part 
of  the  system,  and  without  them  the    money 
cannot   be  received.      I    do    not    think    it    is 
necessary  that  the  actual  receipt  of  the  money 
should    take   place  in    the    office.      What    is 
forbidden  is  the  use  of  the  house  for  *  the  pur- 
pose '  of  money  being  received,  and  I  think  the 
house  is  used  for  that  purpose  when  there  is 
done  in  it  the  thing  which  is  the  foundation  of 
the  whole  transaction  resulting  in  the  receipt  of 
the  money."    Now,  in  this  particular  case  I  do 
not  propose  to  deal  at  length  with  the  various 
statements  in  the  agreed  statement  of  fact*,  but 
the  result  may  be  very  plainly  stated.    In   my 
judgment  Mr.  Stoddart  really  kept  this  office  for 
the  purpose  of  the  receipt  of  the  deposits  upon 
bets  which  be  was  about  to  make  with  depositors 
residing  in  England.     He    desired  to  get  the 
leposito  before,  and  to  hold  them  at  the  time 
vhen  he  made  the  bet.     For  that  purpose  he 
invented  the  Sporting  Luck  Racing  Coupon  Com- 
petition, and  the  Skill  Coupon  Competition,  and 
the  Combination  System,  and  the  Combination 
Coupon.    The  coupons  were  issued  from  the  news- 
paper office  by  Stoddart,  for  the  newspaper  office 
was  the  mere  name  with  which  Messrs.  George 
and  Joseph  Stoddart  chose  to  clothe  the  office 
kept  by  them  for  the  purpose  of  carrying  out  these 
transactions.    The  Stoddarts  were  the  persons 
making  the  bets  and  taking  the  risk    of  the 
sporting  contingencies.    The  Stoddarts  did  not 
wish  to  receive  the  filled  in  coupon,  containing 
the  selection  of  the   competitor   together  with 
the  money,  at  their  offices  in  Red  Lion-court. 
They  therefore  told  the  would-be  competitor  that 
he  must  as  part  of  the  system  get  one  of  the 
coupons  which  were  issued  from  the  office,  and, 
having  got  that  coupon,  must  send  it,  with  the 
proper  amount  of  money  proportioned  to  the 
selection  which  he  has   made,  to  Middelburg; 
that  they  will  thereupon  bet  with  him,  and  will 
retain  the  money  which  he  has  thus  sent,  it  being 
in  the  first  instance  lodged  with  foreign  bankers, 
and  through  those  foreign  bankers  remitted  to 
them.     Such  being  the  manifest  facts  of  this 
case,  it  seems  to  me  perfectly  plain  that  the  issue 
of  the  coupons  from  this  office  was  a  material 
and  necessary  step  in  the  receipt  of  this  money 
by  these  people,  falling  within  sect.  1  of  this  Act. 
It  seems  to  me  that,  if  we  were  to  say  that 
because  the  money  was  paid  in  the  first  instance 
at  Middelburg  the    case  did  not  come  within 
this  Act,  we  should  be  equally  bound  to  say  that 
if  the  coupons  had  been  issued  telling  the  person 
who  received  the  coupon  to  pay  the  money  to 
anybody  other  than  the  Stoddarts  at  any  place 
they  chose  to  select,  that  that  case  would  not 
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come  within  the  statute,  although  the  person  to 
whom  the  money  was  thus  sent  in  pursuance  of 
the  coupon  might  he  the  agent  of  the  Stoddarts 
to  receive  it,  and  to  receive  it  for  the  express 
purpose  that  it  should  he  sent  on  to  them.  In 
my  judgment,  for  the  reasons  given  by  the 
learned  judges  in  Stoddart  v.  Hawke  (ubi  swp.)t 
this  case  does  fall  within  the  section.  It 
is  suggested  that  I  should  give  the  judg- 
ment in  the  other  case  at  the  same  moment, 
and  I  will  do  so.  It  is  an  action  against 
Mrs.  Stoddart.  By  the  notice  of  motion  the 
appellant  asks  for  judgment  or  a  new  trial 
upon  the  grounds  that  certain  evidence  was 
improperly  admitted,  that  there  was  no  sufficient 
evidence  that  the  defendant  was  the  occupier  of 
the  premises,  and  that  the  learned  judge  mis- 
directed the  jury  in  certain  particulars.  In  my 
opinion  the  appellant  fails  upon  all  those  grounds. 
Now,  I  am  going  to  deal  very  shortly  indeed  with 
the  general  observations  made  by  counsel  for  the 
appellant.  To  begin  with,  they  said  that  this 
transaction  was  not  a  bet  at  all,  and  that  the  Act 
of  Parliament  only  deals  with  bets  properly  so 
called.  But  at  the  same  time  they  admitted  that 
this  particular  transaction,  assuming  it  to  be  one 
for  which  Mrs.  Stoddart  was  responsible,  was  a 
transaction  which  fell  within  the  literal  words  of 
the  Act  of  Parliament.  Under  those  circum- 
stances nothing  has  been  urged  before  us  to-day 
which  could  induce  me  to  say  that  we  ought  to 
limit  those  words  in  any  way.  There  is  only  one 
other  matter  with  which  I  have  to  deal.  It  was 
suggested  that  the  effect  of  the  Gaming  Aot  1892 
was  to  repeal  sect.  5  of  the  Betting  Act  1853.  It 
was  put  in  this  way.  It  was  said  that  betting 
is  a  contract  by  way  of  gaming  and  wagering, 
and  that  the  effect  of  the  Aot  of  1892  is  to  render 
it  no  longer  possible  for  a  party  to  a  transaction 
of  that  sort  to  recover  back  the  moneys  paid  as 
moneys  received  to  his  use.  Then  it  was  argued 
that  in  effect  sect.  5  of  the  Act  of  1853  is  merely 
a  section  which  enables  persons  to  recover  money 
as  being  money  received  to  their  use.  The  answer 
to  that  seems  to  me  quite  plain.  The  action, 
which  is  brought  under  sect.  5,  is  not  an  action 
which  is  brought  as  the  result  of  any  ccntraot, 
express  or  implied.  It  is  an  action  which  can  be 
brought  under  the  very  terms  of  the  section.  It 
is  a  statutory  action  which  enables  a  person  to 
recover  this  money  under  the  statute  as  if  it  had 
been  an  action  for  a  penalty  created  by  the  statute, 
and  under  those  oircumstances  it  seems  to  me  to 
be  impossible  to  say  that  the  effect  of  the  Aot  of 
1892  is  to  repeal  sect.  5  of  the  Act  of  1853,  or  to 
prevent  the  action  which  is  sanctioned!  bv  that 
section  being  brought.  Under  those  circum- 
stances 1  think  the  appeal  must  fail  in  this  case 


Rombb,  L.  J. — I  am  of  the  same  opinion.  In 
the  first  place  it  is  contended  on  behalf  of  the 
appellant  in  the  first  case  that  the  coupon  trans- 
actions whioh  we  have  to  consider  do  not  consti- 
tute any  transactions  which  come  within  the 
scope  or  view  of  the  Aot  of  1853  at  all.  It  is  said 
that  these  transactions  do  not  constitute  betting. 
But,  even  if  they  could  not  be  described  as  consti- 
tuting betting  in  the  strict  sense  of  the  term, 
they  clearly  come  within  the  very  words  of  sect.  1 
of  the  Aot  of  1853.  They  are  transactions  under 
whioh  money  or  valuable  things  are  received  "  as 
or  for  the  consideration  for  any  assurance,  under- 


taking, promise,  or  agreement,  express  or  implied, 
to  pay  or  give  thereafter  money  on  any  event  or 
contingency  of  or  relating  to  any  horse  race  or 
other  race.       They  come  within  the  very  words 
of  the  second  part  of  sect.  1  of  the  Act  of  1853, 
and  they   are,  to  my  mind,  clearly  within  the 
mischief  which  the  Act    was  intended  to  meet. 
That  being  so,  there  remains  to  see    whether, 
according  to  a  careful  consideration  of  the  second 
part  of  sect.  1,  the  defendant  in  this  case  did  not 
bring  himself  within  the  provisions  of  that  part 
of  the    section.    To  my    mind  he   clearly  did. 
When  we  look  at  the  nature  and  contents  of  the 
paper,  Sporting  Luck,  and  of  the  coupons  issued 
with  it,  and  the  other  circumstances  in  this  case, 
it  appears  to  me  clear  that  the  defendant  was 
using  his  office  at  10,  Bed  Lion-court,  for  the 
purpose  of  carrying  on  there  this  business  of  the 
coupon  competitions.     The  chief  business  of  the 
competition,  to  my  mind,  was  carried  on  at  that 
office,    though   no  doubt  there  was  some    part 
of  the    mac  binary    of    the    business  transacted 
abroad.     This  place,  No.  10,   Red   Lion-Court, 
was  undoubtedly  an  office ;  undoubtedly  it  was 
used  by  the  defendant,  who  was    the   occupier 
of  it,  and,  within  the  very  words  of  the  second 
part  of  sect.  1  of  the  Act  of  1853,  it  was  used 
bv  him    for   the    purpose   of    money    or  valu- 
able things  being  received  by  him  as  and    for 
the  consideration  for  an  assurance,  &c.,  within  the 
very  words  of  the  section,  so  that  he  comes  within 
the  express  provisions  of  that  section.    It  is  said 
that  he  is  not  within  the  section,  because  it  ought 
to  be  implied  in  the  words   I  have  mentioned 
that  the  receipt  must  have  been  by  him  at  the 
office.    Now,  the  section  does  not  say  so,  and  to 
my  mind  there  is  no  reason  why  this  court  should 
insert  in  the  section  words  which  are  not  there. 
Such  a  limitation  is  not  necessary  for  the  protec- 
tion of  the  public,  and  is  not  necessary  in  order 
to  prevent  the  operation  of  the  section  being 
too  wide,  because  the  operation  of  the  section  is 
restricted  by  the  wording  of  it,  and  in  particular 
by  the  provision  that  the  receipt  of  the  money 
must  be  "  by  or  on  behalf  of  the  cwner,  occupier, 
keener,  or  other   person,"    referred    to  in  the 
section.    On  the  other  hand  to  insert  those  words 
would,  to  my  mind,  be  going  a  long  way  to  render 
the  operation  of  the  section  nugatory.    It  would 
afford  an  obvious  and  open  method  of  enabling  a 
person  who  chooses  to  do  so,  to  escape  from  the 
operation  of  the  section.     The  words    are  not 
there.    It  is  not  necessary  to  infer  the  meaning 
which  the  appellants  insist  on,  and  we  ought  not 
to  infer  it ;  and  to  infer  it  would  be  going  a  long 
way  to  repeal  the  section  altogether.    That  being 
so,  we  then  come  to  sect.  5,  and  undoubtedly,  the 
defendant  here  is  within  the  words  "  such  person 
aforesaid,"  and  he  is  an  owner  receiving  money  or 
valuable    things  as  and  for  the   consideration 
"for  such  assurance,  undertaking,   promise,   or 
agreement  as  aforesaid,"  within  the  words  of  this 
section.     That  being  so,    the  plaintiff  here  is 
clearly  entitled    under    the  very  words  of  the 
section,  to  recover  from  the  defendant  the  moneys 
that  the  defendant  has  received,  because  it  is 
admitted  that   the  defendant  has  received  the 
moneys  by  his  agent  abroad.     That  really  dis- 
poses of  this  action,  and  it  only  remains  for  me 
to  say  a  word  with  regard  to  the  second  action. 
That  to  a  great  extent  is  covered  bv  what  I  have 
already  said  with  regard  to  the  first  action.    I 
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need  only  add  this  to  what  the  Master  of  the 
Bolls  has  said.  To  my  mind  sect.  5  of  the  Act 
of  1853  has  not  been  repealed  by  the  Act  of  1892, 
on  tbis  ground,  that  the  plaintiff  who  sues  under 
sect.  5  of  the  Act  of  1853  is  not  in  any  sense  suing 
on  the  gaming  contract*  or  on  any  terms  of  it, 
expressed  or  implied,  bat  is  suing  on  a  statutory 
right  conferred  by  sect.  5,  and  it  is  clear  to  my 
mind  that  the  statutory  right  was  never  intended 
to  be  abrogated  by  the  general  provisions  of  the 
Act  of  1892.  I  have  nothing  to  add  in  this 
case  except  to  say  that  there  has  been  no  mis- 
direction, or  improper  admission  of  evidence.  I 
think  that  the  appeal  in  this  case  also  therefore 
fails. 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
Act  of  1853  was  directed  against  the  occupying 
of  houses  or  offices  for  the  purpose  of  betting,  and 
some  little  difficulty  is  sought  to  be  created  in 
construing  sect.  1  because  of  the  absence  of  the 
word  "bet."  The  first  argument  addressed  to 
us  was  that  this  was  not  a  betting  transaction  in 
any  sense,  but  something  of  a  totaLy  different 
character.  Now,  the  argument  on  that  point 
seems  to  me  out  of  all  proportion  to  the  difficulty 
of  the  matter  discussed.  I  have  been  unable  to 
follow  the  distinction  made  between  what  was 
done  in  this  case  and  the  keeping  of  a  place  for 
the  purpose  of  betting.  The  way  in  which  the 
transactions  were  carried  out  was  this.  A  fund 
was  created  here  for  the  purpose  of  tneee  opera- 
tions. The  existence  of  that  fund  was  advertised 
here.  The  events  upon  which  the  fund  might  be 
drawn  on  were  stated  here  by  puolio  advertise- 
ment, and  the  arrangement  made  that  a  coupon 
should  be  issued  and  upon  that  coupon  the  event 
should  be  indicated  in  respect  of  which  the  person 
applying  was  willing  to  bet  How  does  the 
transaction  work  out  r  Tbe  money  s  transmitted 
abroad,  and  in  due  time  comes  back  to  this 
country.  It  is  received  abroad  b  the  agent  of 
the  appellant,  in  fact  by  the  appellant  himself. 
The  transaction  is  plainly  betting  on  the  footing 
that  a  share  should  be  obtained  from  this  fund 
if  the  winning  horses,  or  the  events,  were  pro- 
perly anticipated.  The  transaction  is  in  reality  a 
net  that  the  horses  or  events  will  not  be  named. 
It  is  plainly  a  bet,  when  stripped  of  all  the  detail?, 
which  were  intended  to  mystify.  If  all  had  been 
done  here,  as  it  was  done  in  the  second  case,  with 
which  I  shall  have  to  deal,  it  seems  to  me  impos- 
sible for  any  reasonable  person  to  come  to  any 
other  conclusion  than  that  this  office  was  open  for 
the  purpose  of  betting  in  the  way  I  have  described. 
But,  in  the  first  place,  it  is  said  that  we  cannot 
give  that  intepretation  to  the  language  of  the  Act 
It  was  said  that  this  particular  transaction  was 
intended  to  be  excluded  from  the  operations  of  the 
Act,  and  the  argument  was  that  the  words  being 
"  for  the  purpose  of  money  being  received  by  or 
on  behalf  of  the  owner,"  they  ought  to  be  con- 
strued to  mean  by  or  on  behalf  of  the  owner, 
at  such  office.  Now,  we  must  suppose  that  the 
framers  of  the  Act  were  persons  of  ordinary 
intelligence,  and  if  it  had  ever  occurred  or  been 
suggested  to  them  to  insert  any  such  words,  it 
would  have  been  manifest  to  them  that  the  Act 
could  be  evaded  at  once.  Therefore  those  words 
are  omitted,  and  there  are  added  the  words 
"received  by  or  on  behalf  of  such  owner," 
indicating,  therefore,  the  possibility  of  receipt 
elsewhere  than  at  the  office  and  by  some  other 


person  than  the  owner*  Now  we  are  asked  to 
insert  those  words  for  the  purpose  of  defeating 
the  Act,  and  to  do  what  the  Legislature  carefully 
abstained  from' doing  for  obvious  reasons.  Here 
it  beems  to  me  the  intention  of  the  Legislature 
shines  throughout  the  whole  Act,  and  it  would  be 
obscuring  the  Act  most  unnecessarily  if  any  such 
alteration  of  phraseology  was  made  as  is  suggested 
by  the  appellant.  This  is  clearly  a  case  of  money 
being  received  on  behalf  of  the  owner  in  con- 
sideration of  the  promise  mentioned  in  the 
section,  and  that  being  the  state  of  things,  the 
first  appeal  clearly  fails.  No  other  ground  is 
suggested  than  that  this  transaction  is  not  one 
properly  described  in  the  section.  It  is  unfortu- 
nate perhaps,  that  a  paraphrase  was  attempted 
of  the  word"  bet,"  but  the  paraphrase  is  clearly 
applicable  to  this  case,  and:  in  every  word  of  it 
covers  this  transaction.  As  to  the  second  case, 
the  observations  I  have  made  as  to  the  meaning 
of  the  section  are  applicable,  and  need  not  be 
repeated.  A  further  point  was  made  with  refer- 
ence to  the  second  case — namely,  that  sect  5  of 
the  Act  of  1853  was  impliedly  repealed  by  sect  1 
of  the  Gaming  Act  1892.  Now,  sect  5  imposed 
a  penalty,  or  a  mulct  in  the  nature  of  a  penalty, 
for  a  violation  of  the  terms  of  the  Act  of  Parlia- 
ment. Many  years  after,  and  after  the  decision  in 
the  case  of  Bead  v.  Anderson  (51  L.  T.  Rep.  55; 
13  Q.  B.  Div.  779)  the  Gaming  Act  1892  was  passed. 
That  Act  simply  declared  that  the  law  would  not 
assist  a  person  to  recover  any  sum  in  respect  of 
a  bet.  How  can  that  possibly  be  treated  as  a 
repeal  of  sect  5,  which  was  enacted  for  a  totally 
different  purpose,  and  imposes  something  in  the 
nature  of  a  penalty  for  a  violation  of  this  Act  P 
The  other  objections  as  to  what  took  place  at 
th»  trial  seem  to  me  to  entirely  fail,  and,  there- 
fore the  whole  appeal  must  fail. 

Appeals  dismissed. 

Solicitor  for  the  appellant  in  the  first  case,  C.  B. 
Peachey. 

Solicitors  for         respondent  in  the  first  case, 
Alpe  and  Ward. 

Solicitor  for  the  appellant  in  the  second  case, 
W.  B.  Qlasier. 

Solicitors  for  the  respondent  in  the  second  case, 
Malkin  and  Co. 


July  U  and  15, 1902. 

(Before  Williams,  Rombr,  and 

Stirling,  L.JJ.) 

Attorney-Gbnbral  v.  Mayor,  Ac.,  of 

Bournemouth,  (a) 

APPBAL  FROM  THE  CHANCBRY  DIVISION. 

Tramway  —  Construction  —  Provisional  order- 
Works  substantially  commenced" — Cesser  of 
—  Evidence  of  non-commencement  — 
ramways  Act  1870  (33  &  34  Vict.  c.  78),  s.  1& 
On  the  6th  Aug.  1900  the  defendants  were  em- 
powered by  Act  of  Parliament  to  construct  is 
their  borough  certain  tramways  which  had  been 
authorised  by  their  provisional  order  under  the 
Tramways  Act  1870.  Thereupon  the  defendants 
acquired  a  site  for  the  necessary  works  and 
offices,  executed  an  agreement  dated  the  ISih 
April  1901  for  a  supply  of  dynamos  and 
machinery,  and  another  agreement  dated  the 

l*)  Reported  tj  S.  A.  Sobatohlbt,  R»q ,  Barristsr-et-Lsw. 
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IQih  May  1901  for  the  supply  of  tramears,  had 
plana  of  buildings  prepared,  ana  took  measures 
with  the  object  of  obtaining  the  money  required 
for  constructing  the  tramway,  but  did  not  com- 
mence the  work  of  construction  on  any  portion 
of  the  ground  over  which  the  tramway  was 
intended  to  be  made,  or  of  erecting  the  neces- 
sary buildings  and  machinery  on  the  site  which 
had  been  obtained  for  that  purpose. 

An  action  was  brought  by  the  Attorney- General  at 
the  relation  of  certain  persons  for  an  injunction 
to  restrain  the  defendants  from  proceeding  with 
the  construction  of  the  tramway  on  the  ground 
that  their  powers  had  ceased  by  virtue  of  sect.  18 
of  the  Tramways  Act  1870. 

No  notice  of  the  non-commencement  of  the  works 
within  one  year  from  the  date  of  the  provisional 
order  had  been  published  by  the  Board  of  Trade. 

Held,  that  the  words  "  conclusive  evidence "  in 
sect.  18  must  not  be  read  as  "  only  evidence  " ; 
and  that  therefore  other  evidence  was  admissible 
as  to  the  non-  commencement  of  the  works. 

Be  Dudley  and  Kiogswinford  Tramways  Com- 
pany (69  L.  T.  Rep.  711)  overruled. 

Held,  also,  that  "  works  substantially  commenced  " 
t»  sect.  18  meant  operations  in  execution  of 
physical  works;  and  that  in  the  present  case 
works  had  not  been  substantially  commenced. 

Decision  of  Eady,  J.  reversed. 

By  the  Tramways  Orders  Confirmation  (No.  5) 
Act  1900  (63  &  64  Yict.  o.  ccviii.),  passed  on  the 
6th  Aug.  1900,  a  provisional  order  was  confirmed 
for  the  construction  of  certain  tramways  by  the 
defendants,  a  section  of  which,  known  as  "  Tram- 
way No.  6,"  would  pass  over  the  Christchurch- 
road,  Bournemouth. 

The  Tramways  Act  1870  and  sect.  2  (among 
others)  of  the  Lands  Clauses  Consolidation  Act 
1845  were  incorporated  in  the  provisional  order. 

By  clause  3  of  the  provisional  order  the  expres- 
sions "the  tramways"  and  "the  undertaking" 
were  to  mean  respectively  "the  tramways  and 
works  and  the  undertaking  by  this  power 
authorised." 

By  clause  6  the  promoters  were  empowered  (a) 
to  construct  and  maintain  in  accordance  with  the 
deposited  plans  and  the  deposited  sections  the 
tramways  thereinafter  described  with  all  proper 
rails,  points,  plates,  sleepers,  channels,  junctions, 
turntables,  turnouts,  crossings,  passing  places, 
works,  and  conveniences  connected  therewith  or 
for  the  purposes  thereof;  and  (6)  to  erect  or 
construct  on  any  lands  acquired  or  appropriated 
for  the  purposes  of  the  undertaking  any  office*, 
sheds,  stables,  workshops,  stores,  waiting-rooms, 
or  other  buildings,  yards,  works,  and  conveniences 
for  the  purposes  of  the  undertaking. 

By  clause  18  it  was  provided  that  the  tram- 
ways should  not  be  opened  for  public  traffic  until 
the  same  had  been  inspected  and  certified  to  be 
fit  for  such  traffic  by  the  Board  of  Trade. 

By  clause  19  it  was  provided  that  the  carriages 
used  on  the  tramways  might  be  moved  "by 
animal  power  or    ...    by  mechanical  power. 

By  clause  20  it  was  provided  that,  for  the 
purpose  of  working  any  of  the  tramways  by 
mechanical  power,  the  promoters  and  their 
lofloooo  might,  subject  to  the  provisions  of  this 
order,  construct,  maintain,  and  use  stations  for 
generating  electrical  power,  with  all  necessary  or 
proper  machinery,  dynamos,  engines,  buildings, 


works,  and  conveniences ;  and  might  place,  con- 
struct, erect,  lay  down,  make,  and  maintain,  on, 
above,  or  below  the  surface  of  any  street  or  road, 
posts,  brackets,  electric  conductors,  wires,  appa- 
ratus, subways,  tunnels,  cables,  tubes,  street 
boxes,  and  openings. 

By  the  Christchurch  and  Bournemouth  Tram- 
ways Act  1900  (63  &  64  Yict.  c.  cobri.),  also 
passed  on  the  6th  Aug.  1900,  the  plaintiffs,  the 
Poole  and  District  Electric  Traction  Company 
Limited,  were  empowered  to  construct  and  main- 
tain a  tramway,  a  section  of  which,  known  as 
tramway  No.  2,  would  pas9  over  that  particular 
portion  of  the  Christchuroh-road,  Bournemouth, 
over  which  the  defendants  were  empowered  to 
construct  their  tramway  No.  6.  But  sect.  6  of 
the  Christchurch  and  Bournemouth  Tramways 
Act  1900  provided  that,  notwithstanding  any- 
thing in  the  Act  contained,  the  plaintiffs  should 
not  commence  the  construction  of  tramway  No.  2 
between  its  commencement  and  the  point  at 
which  it  crossed  the  boundary  of  the  borough  of 
Bournemouth  until  after  the  1st  Aug.  1902 ;  and 
that,  if  before  that  date  the  defendants  should 
construct  and  complete  their  tramway  No.  6, 
together  with  all  necessary  plant  and  machinery 
for  working  the  same  by  means  of  a  system  to  be 
agreed  between  the  plaintiffs  and  the  defendants, 
or,  in  the  event  of  difference,  settled  by  the 
Board  of  Trade,  so  as  to  enable  the  plaintiffs  to 
exercise  the  running  powers  conferred  upon  them 
by  the  provisional  order  of  the  defendants,  and 
should  obtain  the  certificate  of  the  Board  of 
Trade  as  to  the  fitness  of  the  same  for  public 
traffic,  the  powers  in  the  Act  contained  for  the 
construction  of  tramway  No.  2  should  cease  and 
determine. 

At  the  expiration  of  one  year  from  the  date  of 
the  confirmation  of  their  provisional  order  the 
defendants  had  entered  into  two  contracts.  The 
first,  dated  the  18th  April  1901,  was  with  the 
British  Thomson  Houston  Company  Limited  for 
the  immediate  supply  of  dynamos,  plant,  Ac.,  for 
working  their  tramways  by  electricity.  The 
second,  dated  the  10th  May  1901,  was  with  the 
British  Westinghouse  Company  Limited  for  the 
immediate  supply  of  electric  cars. 

On  the  28th  Feb.  1901  the  defendants  had 
acquired  certain  leasehold  premises  for  the  pur- 
pose of  the  erection  of  a  generating  station.  They 
had  not,  however,  on  the  6th  Aug.  1901  commenced 
the  actual  physical  construction  of  the  tramway 
No.  6,  or  of  any  portion  of  their  system  of  tram- 
ways, either  by  laying  the  rails,  by  breaking  up 
the  roads,  or  by  any  other  similar  process. 

The  defendants  had  not  obtained  from  the 
Board  of  Trade  any  extension  of  the  time  for  the 
"  substantial  commencement  "  of  the  "  works," 
nor  was  it  possible,  having  regard  to  the  rules 
laid  down  in  the  matter  by  the  Board  of  Trade, 
that  an  extension  should  now  be  granted,  such 
rules  providing  (inter  alia)  that  the  application 
for  the  prolongation  of  the  time  must  be  made  at 
least  one  month  before  the  expiration  of  the  time 
prescribed  for  the  commencement  of  the  works. 

In  March  1902  this  action  was  commenced  by 
the  Attorney-General,  by  and  at  the  relation  of 
the  Poole  and  District  Electric  Traction  Company 
Limited  and  the  company  as  plaintiffs,  asking 
for  an  injunction  to  restrain  the  defendants,  their 
contractors,  servants,  and  workmen,  'from  com- 
mencing or  continuing  to  construct  the  tramways 
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authorised  by  the  provisional  order  obtained  by 
them ;  or,  alternatively,  that  portion  of  the  tram- 
ways known  as  tramway  No.  6. 

The  ground  of  the  action  was  that  the  defen- 
dants' powers  under  their  provisional  order  had 
ceased  to  be  exercisable  bv  reason  of  the  works 
not  having  been  substantially  commenced  within 
one  year,  as  required  by  sect.  18  of  the  Tramways 
Act  1870. 

No  notice  of  the  non-commencement  of  the 
works  within  the  year  had  been  published  in  the 
London  Gazette  by  the  Board  of  Trade. 

The  action  came  on  for  trial  before  Eady,  J.  on 
the  12th  and  13th  June  1902,  when  the  following 
judgment  was  delivered : — 

Eady,  J. — This  is  an  information  at  the  rela- 
tion of  the  Poole  and  District  Electrio  Traction 
Company  Limited,  and  an  action  in  which  the 
same  company  are  the  plaintiffs  against  the 
mayor,  aldermen,  and  burgesses  of  the  borough 
of  Bournemouth,  and  the  claim  seeks  an  injunc- 
tion to  restrain  the  defendant  corporation  from 
continuing  to  construct  a  certain  tramway 
described  in  the  proceedings,  upon  the  ground 
that  the  statutory  powers  of  the  defendant  cor- 
poration have  expired.  The  defendant  corpora- 
tion obtained  a  provisional  order  which  was 
confirmed  by  an  Act  of  Parliament  passed  on  the 
6th  Aug.  1900.  By  the  terms  of  the  provisional 
order  so  confirmed  by  statute  power  is  given  to 
the  defendant  corporation  to  construct  certain 
tramways.  An  Act  of  Parliament  was  obtained, 
and  was  passed  on  the  same  date,  by  the  plaintiffs, 
the  Electric  Traction  Company.  They  also  have 
power  to  construct  under  that  statute  one  of  the 
tramways  which  the  defendant  corporation  are 
authorised  to  construct.  But  sect.  6  of  the 
Electric  Traction  Company's  Act  provides  that 
"Notwithstanding  anything  in  this  Act  contained, 
the  company  " — that  is,  the  plaintiff  company — 
"  shall  not  commence  the  construction  of  tram- 
way No.  2  by  this  Act  authorised  between  its 
commencement  and  the  point  at  which  it  crosses 
the  boundary  of  the  borough  of  Bournemouth 
until  after  the  1st  Aug.  1902 ;  and  if  before  that 
date  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Bournemouth  (in  this  section  called 
'the  corporation')  construct  and  complete  the 
portion  of  the  tramways  authorised  by  the 
Bournemouth  Corporation  Tramways  Order  1900 
which  will  be  situate  between  the  aforesaid  com- 
mencement of  tramway  No.  2  and  the  point 
where  the  said  tramway  No.  2  crosses  the  said 
borough  boundary,  together  with  all  neoessary 
plant  and  machinery  for  working  the  same  by 
means  of  a  system  to  be  agreed  between  the  com- 

Sany  and  the  corporation,  or,  in  the  event  of 
ifference,  settled  by  the  Board  of  Trade,  so  as  to 
enable  the  company  to  exercise  the  running 
powers  conferred  upon  them  by  the  said  order 
and  obtain  the  certificate  of  the  Board  of  Trade 
as  to  the  fitness  of  the  same  for  public  traffic,  the 
powers  in  this  Act  contained  for  the  construction 
of  the  said  tramway  No.  2  shall  cease  and  deter- 
mine." In  other  words,  although  the  plaintiff 
company  acquired  under  their  Act  powers  to  con- 
struct tramway  No.  2,  those  powers  are  not  to  be 
exercised  if  by  the  1st  Aug.  1902  the  defendant 
corporation  shall  themselves  have  constructed 
the  tramway.  It  is  by  reason  of  this  section,  and 
the  special  interest  which  the  plaintiff  company 


have  in  the  construction  of  it  now  in  question, 
that  the  plaintiff  company  have  brought  this 
action.  They  are,  as  I  have  already  said,  co- 
plaintiffs  as  well  as  relators,  and  their  complaint 
is  that  the  defendant  corporation  are  now  exceed- 
ing their  statutory  powers,  which  it  is  alleged  have 
come  to  an  end.  They  have  come  to  an  end,  it  is 
contended,  having  regard  to  sect.  18  of  the  Tram- 
ways Act  1870,  which  provides,  in  effect,  that  if 
the  promoters  empowered  by  any  provisional 
order  to  make  a  tramway  do  not  commence  the 
work  within  one  year  from  the  date  of  the  pro- 
visional order,  or  within  such  shorter  time  as  is 
prescribed  in  the  same,  "  the  works  are  not  sub- 
stantially commenced."  The  question  raised  by 
this  action  is  whether  the  defendant  corporation 
did  substantially  commence  the  works  within  the 
period  of  one  year  from  the  6th  Aug.  1900.  The 
plaintiff  company  allege  that  they  did  not,  and 
that  therefore  their  powers  have  ceased.  It  has 
not  been  disputed  that  if  within  one  year — that  is 
to  say,  if  before  the  6th  Aug.  1901— the  defendant 
corporation  had  not  substantially  commenced 
their  works  their  powers  expired  on  that  date. 
It  is  said  on  behalf  of  the  defendant  corpora- 
tion in  the  first  place  that  the  only  proper 
evidence  under  the  Act  of  1870  that  they 
have  failed  to  commence  their  works  within 
the  period  of  twelve  months  is  a  notice  pub- 
lished in  the  London  Gazette,  and  that  that 
notice  has  not  been  published.  Then,  if  they  are 
wrong  in  that,  they  say,  secondly,  that  in  any 
case  they  did  in  fact  substantially  commence  their 
works  within  the  period  of  twelve  months.  Now, 
it  has  been  decided  by  Kekewich,  J.  in  the  case  of 
Dudley  v.  Kingswinford  Tramways  Company  (69 
L.  T.  Kep.  711)  that  upon  proceedings  in  respect 
of  the  abandonment  of  a  tramway  the  only 
evidence  which  the  court  would  receive  was  the 
notice  published  in  the  Gazette  by  the  Board  of 
Trade.  In  opposition  to  that  Mr.  Warmington 
has  cited  two  authorities,  which  were  not  cited 
before  Kekewich,  J.,  with  the  view  of  showing 
that  "  conclusive  evidence  " — the  expression  con- 
tained in  the  statute — does  not  mean  exclusive ; 
and  that,  although  that  evidence  is  conclusive,  it 
does  not  prevent  the  parties  from  adducing  other 
evidence  upon  the  point.  If  the  decision  of  thfc 
case  depended  upon  my  having  to  deal  with  that 
case,  I  should  follow  the  decision  of  Kekewich,  J. 
as  a  judge  of  co-ordinate  jurisdiction  having  deter- 
mined the  precise  point,  leaving  it  open  to  another 
court  to  review  my  decision.  But,  in  my  judg- 
ment, that  question  does  not  arise,  because  I  have 
come  to  a  conclusion  adverse  to  the  plaintiffs  and 
relators  on  the  other  part  of  the  case.  The  con- 
clusion I  have  come  to  is  that  the  works  were 
substantially  commenced  within  the  twelve 
months  within  the  meaning  of  sect.  18  of  the 
Tramways  Act  1870.  By  the  terms  of  the  pro- 
visional order  the  defendant  corporation  were 
empowered  to  construct  certain  tramways.  [His 
Lordship  read  clauses  3,  6,  19,  and  20  of  the  pro- 
visional order  as  above  set  forth,  and  continued :] 
In  other  words,  full  power  is  given  to  the  defen- 
dant corporation  to  construct  and  maintain  their 
tramways  and  to  use  them  as  electrical  tramways, 
and  to  generate  the  neoessary  current  for  the 
works  to  be  constructed  and  maintained  by  them- 
selves. Those  being  the  terms  of  the  order,  I 
have  to  consider  the  precise  meaning  of  the  words 
"  the  works  "  as  used  in  sect.  18  of  the  Tramways 
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Act  1870.  Now,  it  will  be  observed  that  that 
section  provides  for  three  events.  The  first  is : 
"  If  the  promoters  empowered  by  any  provisional 
order  under  this  Act  to  make  a  tramway  do  not, 
within  twoyears  from  the  date  of  the  same,  or  within 
any  shorter  period  prescribed  therein,  complete 
the  tramway  and  open  it  for  public  traffic."  The 
next  alternative  is :  "  Or  if  within  one  year  from 
the  date  of  the  provisional  order,  or  within  such 
shorter  time  as  is  prescribed  in  the  same,  the 
works  are  not  substantially  commenced " — not 
the  "tramway/*  but  the  "works/*  The  third 
alternative  is:  "Or  if  the  works  having  been 
commenced  are  suspended  without  a  reason  suffi- 
cient in  the  opinion  of  the  Board  of  Trade  to 
warrant  such  suspension."  The  first  expression 
"the  tramway"  which  is  to  be  completed  and 
opened  for  public  traffic  must  mean  the  tramway 
authorised  by  the  provisional  order.  The  argu- 
ment on  the  second  branch  of  the  section,  "  the 
works,"  has  been  this :  "  The  works  "  mean  the 
works  relating  to  the  construction  and  laying  of 
the  tramway  itself;  that  is  to  say,  the  works 
incidental  to  putting  the  tram  lines  upon  the  road 
over  which  the  tramway  is  to  run.  It  is  said  that 
that  construction  is  assisted,  because  the  statute 
requires  plans  of  the  intended  works  to  be 
deposited ;  that  the  only  deposited  plans  -upon 
which  the  works  are  shown  are  the  works  of  the 
intended  tramway  itself;  and  that  there  is 
nothing  that  requires  the  promoters  to  deposit 
plans  of  any  generating  station  or  other  necessary 
or  incidental  works.  It  is  quite  true  that  the 
promoters  of  the  undertaking  have  to  deposit 
plans  and  sections  showing  the  intended  tram- 
way, but  I  am  of  opinion  that  it  would  be  too 
narrow  a  construction  of  this  section  to  limit  the 
expression  "  the  works "  to  those  works.  No 
doubt  those  words  form  part  of  "  the  works " 
referred  to  in  the  statute.  But  I  think  the 
expression  "the  works"  in  sect.  18  means  the 
whole  of  the  works  which  by  the  order  the  pro- 
moters are  authorised  to  execute.  The  expres- 
sion "  the  works "  is  denned  in  sect.  2  of  the 
Lands  Glauses  Consolidation  Act  1845,  which  is 
incorporated  in  the  provisional  order :  "  The 
works  shall  mean  the  works  or  undertaking  of 
whatever  nature  which  shall  by  the  special  Act  be 
authorised  to  be  executed."  I  am  of  opinion  that 
the  expression  "the  works"  in  sect.  18  of  the 
Tramways  Act  1870  has  that  meaning,  and  means 
the  whole  of  the  works  which  by  the  provisional 
order — which  is  equivalent  to  the  special  Act — the 
defendant  corporation  were  authorised  to  execute. 
A  question  that  I  have  still  to  consider  is  whether, 
attributing  that  meaning  to  the  expression  "  the 
works,"  the  defendant  corporation  did  substan- 
tially commence  the  works  within  twelve  months 
from  the  6th  Aug.  1900.  Now,  what  the  defen- 
dant corporation  have  done  within  that  time  has 
been  this :  I  take  it  from  the  particulars  of  the 
works  delivered  by  the  defendant  corporation 
because  no  evidence  has  been  called,  and  the 
plaintiff  company  and  the  defendant  corporation 
nave  dealt  with  this  case  as  if  there  were  no  facts 
in  dispute.  The  plaintiff  company  accept  what 
the  defendant  corporation  put  forward  as  the 
works  that  they  rely  upon  having  done  of  which 
particulars  have  been  furnished.  Now,  it  appears 
from  those  particulars,  amongst  other  thin  8, 
that  in  Aug.  1900  negotiations  were  commenced 
by  the  defendant  corporation  with  the  owner  of 
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such  premises  for  the  purchase  of  premises  in 
Southcote-road,  Bournemouth,  for  the  purpose  of 
erecting  thereon  offices,  sheds,  workshops,  gene- 
rating station,  and  other  buildings  requisite  for 
the  purposes  of  the  tramways  and  worts  autho- 
rised by  the  Bournemouth  Corporation  Tram- 
ways Order  1900 ;  and  that  on  the  28th  Feb.  1901 
the  defendant  corporation  purchased  the  lease- 
hold interest  in  those  premises  for  4700J. ;  and 
that  on  the  28th  Feb.  that  purchase  was  com- 
pleted. It  also  appears  from  the  particulars  that 
within  the  twelve  months  the  defendant  corpora- 
tion obtained  tenders  for  and  accepted  and  entered 
into  contracts  with  two  companies  for  certain 
works.  One  was  a  contract  with  the  British 
Westinghouse  Company  Limited  for  the  supply 
of  electric  oars  for  28,0202.,  and  the  other  was 
a  contract  with  the  British  Thomson  Houston 
Company  Limited  for  the  sum  of  14,7332.  for  the 
supply  of  dynamos,  plant,  &c.,  for  the  tramway*. 
Those  two  contracts  have  been  put  in.  The 
contracts  are  made  in  writing,  each  contract  being 
manifestly  a  substantial  contract,  the  contractors 
being  under  penalties  for  the  due  performance  of 
the  contract,  and  the  contract  in  each  case  pro- 
viding that  the  works  comprised  therein  shall  be 
commenced  immediately.  The  Thomson  Houston 
Company's  contract,  which  provides  for  the 
supply  of  dvnamos,  provides  not  only  for  their 
being  supplied,  but  for  the  fixing,  and  for  the 
installation  in  Bournemouth  of  all  the  electrical 
and  other  part  of  the  machinery,  and  so  on, 
referred  to  in  the  specification.  So  that  within 
the  twelve  months,  with  regard  to  the  Thomson 
Houston  Company's  contract  dated  the  18th 
April  1901,  contracts  were  entered  into  for  pro- 
viding, erecting,  and  fixing  dynamos,  plant,  &c , 
for  the  purposes  of  the  tramway.  In  each  case, 
with  regard  to  the  cars  and  the  dynamos,  it  is  pro- 
vided that  the  work  shall  be  begun  at  once.  So  that 
it  comes  to  this,  that  within  the  twelve  months 
the  defendant  corporation  entered  into  contracts 
with  responsible  contractors  for  the  carrying  out 
of  a  substantial  portion  of  the  works  authorised 
by  the  provisional  order,  and  the  contracts  pro- 
vided for  the  work  being  commenced  at  once. 
Under  these  circumstances  I  am  of  opinion  that 
the  defendant  corporation  did  within  the  period 
of  twelve  months  from  the  passing  of  the  Act 
commence  the  works  by  the  provisional  order 
authorised.  In  my  judgment  it  would  be  far  too 
narrow  a  construction  to  limit  "the  works"  in 
sect.  18  to  the  actual  laying  of  the  tramway 
lines.  It  may  well  be  that  it  would  be  proper  to 
postpone  the  actual  interference  with  the  streets 
for  the  purpose  of  laying  the  tramways  until  as 
late  a  period  as  possible  so  that  there  might  be 
less  disturbance  of  the  highway,  and  as  little 
inconvenience  to  the  public  as  possible ;  and  that 
it  would  not  be  wise  or  prudent,  if  the  tram- 
ways could  actually  be  laid  within  six  months, 
to  lay  them  within  the  first  six  or  twelve 
months,  while  still  another  year  would  be  re- 
quired to  put  up  the  generating  plant  and 
machinery  which  would  be  necessary  oef ore  the 
line  could  be  opened  for  public  traffic.  However 
that  may  be,  the  conclusion  which  I  have  come 
to  is  that  the  defendant  corporation  have  within 
the  period  of  twelve  months  substantially  com- 
menced their  works  within  the  meaning  of  sect.  18 
of  the  Tramways  Act  1870.  I  have  not  forgotten 
the  argument  addressed  to  me  by  Mr.  Warming- 
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ton  that  part  2  of  the  Act  of  1870  shows  the 
sense  in  which  the  expression  "the  works"  is 
used.  No  doubt  the  expression  "  the  works  "  is 
in  various,  sections  very  often  used,  but  that  does 
not  in  my  judgment  in  any  way  narrow  the 
meaning  in  which  the  expression  ••  the  works  "  is 
used  in  sect.  18.  I  am  of  opinion  the  action 
of  the  plaintiff  company  fails,  with  costs  as 
between  solicitor  and  client. 
From  that  decision  the  plaintiffs  now  appealed. 

Warmington,  K.C.  and  B.  J.  Parker  for  the 
appellants. — The  first  question  raised  by  this 
appeal  is  whether  the  words  in  sect.  18  of  the 
Tramways  Act  1870,  as  to  a  notice  purporting 
to  be  published  by  the  Board  of  Trade  in  the 
London  Gasetie  being  ''conclusive  evidence " 
to  show  that  works  have  not  been  substan- 
tially commenced,  mean  that  such  notioe  is  to 
be  the  only  evidence  admissible.  We  submit 
that,  upon  the  true  construction  of  the  section, 
other  evidence  can  be  received  by  the  court. 
Eady,  J.  did  not  find  it  necessary  to  deal  with 
this  point,  having  regard  to  his  opinion  on 
the  second  question.  Reliance  is  placed  by  the 
defendants  upon  the  decision  of  Kekewich,  J. 
in  Be  Dudley  and  Kingsvnnford  Tramways  Com- 
pany (69  L.  T.  Rep.  711).  But  that  case  was  not 
rightly  decided,  and  ought  not  to  be  followed.  A 
bankruptcy  can  be  proved  aliunde  and  not  only 
by  the  production  ox  the  London  Ganette  : 

Beg.  v.  Thomas,  22  L.  T.  Rep.  138. 
The  production  of  a  Queen's  printers'  copy  of  an 
Act   of   Parliament  was    held  to  be  sufficient 
evidence  of  the  passing  of  the  statute : 

Be  Yarmouth  and  Ventnor  Railway  %(187l)W.  N.  236. 

The  second  question  is  whether,  by  reason  of  the 
contracts  of  the  18th  April  1901  and  the  10th 
May  1901  into  which  the  defendants  have  entered, 
and  the  acquisition  by  them  of  a  site  for  the 
necessary  works  and  offices,  the  works  had  been 
substantially  commenced  within  one  year  from 
the  date  of  the  confirmation  of  the  provisional 
order,  under  sect.  18  of  the  Act  of  1870.  Eady,  J. 
decided  that  the  word  "  works  "  in  the  section 
referred  not  only  to  the  physical  laying  of  the 
tramway,  but  to  every  other  act  incidental  to  the 
scheme  and  authorised  by  the  provisional  order — 
in  short,  anything  neoeasary  for  carrying  out  the 
undertaking.  That  view,  however,  is  we,  submit, 
not  correct,  for  "  works  "  must  mean  operations 
in  execution  of  physical  works  of  the  tramway, 
and  not  such  operations  as  entering  into  contracts 
and  acquiring  land.  Accordingly  the  works  were 
not  substantially  commenced  within  the  statutory 
period,  and  the  defendants'  powers  have  therefore 
ceased. 

Vernon  B.  Smith,  K.O.  and  Charles  Church  for 
the  respondents. — As  to  the  first  question,  it  is 
left  to  the  Board  of  Trade  to  detetermine 
many  matters  in  relation  to  tramways  (Act  of 
1870,  ss.  8,  16,  20,  33,  41.  42),  and  they  have  to 
decide  whether  works  have  been  substantially 
commenced.  The  notice  which  is  required  to  be 
given  by  them  under  sect.  18  is  to  be  "  conclusive 
evidence"  of  the  matters  referred  to  in  that 
section,  and  that  is  the  only  evidence  which  is 
admissible : 

Be  Dudley  and  Kingswinford  Tramways  Company 
(ubi  sup.). 

As  to  the  second  question,  what  has  to  be  con- 


sidered is  whether  the  promoters  of  a  tramway 
have  taken  some  bond  nde  steps  to  carry  oat  the 
works  authorised  by  their  provisional  order.  It 
is  not  necessary  that  there  should  have  been 
physical  work*,  in  order  to  comply  with  the 
words  "works  substantially  commenced.*9  For 
the  purpose  of  sect  18,  "  tramway "  must  mean 
the  tramway  undertaking  as  a  whole ;  and  where 
the  promoters  of  a  tramway  have  shown  by  the 
steps  taken  by  them  that  they  have  a  bond  fide 
intention  of  carrying  out  the  works  authorised  the 
requirements  of  the  section  have  been  fulfilled. 
In  the  present  case  the  defendants  had  acquired 
the  necessary  site  for  their  office  and  works,  and 
they  had  entered  into  contracts  in  which  it  was 
specified  that  the  operations  were  to  be  begun 
immediately.  There  was  no  object  in  pulling 
up  the  roads  until  the  other  part  of  the  works 
was  done.  Under  the  circumstances,  therefore, 
the  defendants  have  done  all  that  they  could  to 
comply  with  the  section. 

B.  J.  Parker  replied. 

Williams,  L.J.— I  am  very  sorry  that  I  have 
to  deliver  the  judgment  I  am  about  to  deliver  in 
this  case,  and  if  I  could  have  seen  my  way  out  of 
delivering  this  judgment  it  would  have  afforded 
me  very  great  satisfaction,  because  I  do  not  think 
that  the  actual  result  of  my  judgment  really 
accords  with  the  true  view  of  the  case.  The 
action  is  by  the  Attorney- General  at  the  relation 
of  the  Poole  and  District  Electric  Traction  Com- 
pany. The  object  of  the  action  is  to  restrain  the 
Bournemouth  Corporation  from  commencing  or 
continuing  to  construct  the  tramivays  authorised 
by  their  Act,  or,  alternatively,  that  portion  thereof 
which  will  be  situate  between  the  commencement 
of  tramway  No.  2  and  the  point  where  such  last- 
mentioned  tramway  orosoes  the  boundary  (as  it 
existed  at  the  time  of  the  passing  of  the  com- 
pany's Act)  of  the  borough  of  Bournemouth. 
The  ground  upon  which  it  is  sought  to  restrain 
the  Bournemouth  Corporation  from  continuing 
to  carry  out  the  tramway  works  is  based  upon 
the  18tb  section  of  the  Tramways  Act  1870.  By 
that  section  it  is  provided  as  follows :  "  If  the 
promoters  empowered  by  any  provisional  order 
under  this  Act  to  make  a  tramway  do  not,  within 
two  years  from  the  date  of  the  same,  or  within 
any  shorter  period  prescribed  therein,  complete 
the  tramway  and  open  it  for  public  traffic ;  or  if 
within  one  year  from  the  date  of  the  provisional 
order,  or  within  such  shorter  time  as  is  prescribed 
in  the  same,  the  works  are  not  substantially  com- 
menced ;  or  if  the  works  having  been  commenced 
are  suspended  without  a  reason  sufficient  in  the 
opinion  of  the  Board  of  Trade  to  warrant  such 
suspension;  the  powers  given  by  the  provisional 
order  to  the  promoters  for  constructing  such 
tramway,  executing  such  works,  or  otherwise  in 
relation  thereto,  shall  oease  to  be  exercised,  except 
as  to  so  much  of  the  same  as  is  then  completed, 
unless  the  time  be  prolonged  by  the  special 
direction  of  the  Board  of  Trade;  and  as  to  so 
much  of  the  same  as  is  then  completed  the  Board 
of  Trade  may  allow  the  said  powers  to  continue 
and  to  be  exercised  if  they  shall  think  fit,  but 
failing  such  permission  the  same  shall  cease  to 
be  exercised,  and  where  such  permission  is  with- 
held then  so  much  of  the  said  tramway  as  is  then 
completed  shall  be  deemed  to  be  a  tramway  to 
which  all  the  provisions  of  this  Act  relating  to 
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the  discontinuance  of  tramways  after  proof  of 
each  discontinuance  shall  apply  and  may  be 
dealt  with  accordingly."  I  do  not  know  that  I 
need  read  any  more  of  that  section  at  present. 
It  is  said  that  the  works  in  question,  which  were 
preliminary  works  authorised  by  the  provisional 
order,  confirmed  by  the  Act  of  Parliament,  have 
not  been  substantially  commenced  within  one 
year.  It  is  said  that  there  has  been  no  prolongation 
of  time  or  certificate  of  commencement  obtained 
from  the  Board  of  Trade ;  that  under  this  state  of 
things  it  is  ultra  vires  for  the  defendants,  the 
Bournemouth  Corporation,  to  continue  the  works 
authorised  by  the  provisional  order,  confirmed  by 
statute ;  and  that  under  those  circumstances  an 
injunction  ought  to  go.  Now,  the  first  answer 
which  is  given  to  that  on  behalf  of  the  defendants 
is  this :  It  is  said  that  the  only  way  of  proving 
that  those  events  have  happened  which  are  men- 
tioned in  the  second  of  theee  alternative  para- 
graphs in  sect.  18  is  by  the  production  of  "  a  notice 
purporting  to  be  published  by  the  Board  of 
Trade  in  the  London  or  Edinburgh  Gazette  "  to  the 
effect  that  the  "  tramway  has  not  been  completed 
and  opened  for  public  traffic,  or  that  the  works 
have  not  been  substantially  commenced,  or 
that  they  have  been  suspended  without  sufficient 
reason,"  that  being  "  conclusive  evidence  for  the 
purposes  of  this  section  of  such  non-completion, 
non-commencement,  or  suspension."  It  is  said 
that  those  words  "  conclusive  evidence  "  in  the 
latter  part  of  the  18th  section  mean  shall  be  the 
only  evidence.  I  cannot  agree  in  that  conclusion, 
Eady,  J.  does  not  give  any  judgment  based  upon 
his  own  reasoning  and  conclusions  upon  this 
point,  but  he  followed  the  decision  of  Kekewich,  J. 
in  the  case  of  Be  Dudley  and  Kingswinford  Tram- 
ways Company  Limited  (69  L.  T.  Rep.  711),  that, 
upon  proceedings  in  respect  of  the  abandonment 
of  a  tramway,  the  only  evidence  which  the  court 
would  receive  was  the  notice  published  in  the 
Gazette  by  the  Board  of  Trade.  Then  he  says : 
"  If  the  decision  of  this  case  depended  upon  my 
having  to  deal  with  that  case,  I  should  follow  the 
decision  of  Kekewich,  J.  as  a  judge  of  co-ordinate 

Jurisdiction."  Then  he  goes  on  to  point  out 
low  the  question  in  this  case  arises,  and  then  he 
Bays  :  "  I  have  come  to  a  conclusion  adverse  to 
the  plaintiffs  and  relators  on  the  other  part  of 
the  case.  The  conclusion  I  have  come  to  is 
that  the  works  were  substantially  commenced 
within  the  twelve  months  within  the  meaning  of 
sect.  18."  It  is  necessary  that  in  this  court  we 
should  determine  this  question ;  and  in  my  opinion 
it  is  not  a  right  construction  of  the  last  clause  of 
sect.  18  to  read  "  conclusive  evidence  "  as  if  the 
words  were  exclusive,  or  the  only  evidence.  The 
sort  of  ground  upon  which  the  argument  is  based 
is  this :  It  is  said,  if  you  look  at  the  alternatives 
mentioned  in  the  beginning  of  sect.  18,  you  will 
find  that  the  whole  phrase  is  that  the  body 
appointed  is  the  Board  of  Trade,  which  is  to 
determine  whether  anyone  of  those  alternatives 
has  occurred  ;  and  that,  under  those  circum- 
stances, the  meaning  of  the  provision  that  the 
notice  published  by  the  Board  of  Trade  shall  be 
conclusive  evidence  is  that  it  shall  be  the  only 
evidence.  I  am  not  sure  that  that  might  not 
have  been  so  if  the  major  premise  were  true — 
that  is  to  say,  if  it  were  true  that  the  Board  of 
Trade  is  appointed  the  body  to  determine  the 
three  alternatives  which  are   mentioned  in  the 


18th  section.  But  it  is  not  so.  It  is  quite  true 
thut,  as  regards  the  third  alternative,  the  Board 
of  Trade  is  the  body  appointed :  "  If  the  works 
having  been  commenced  are  suspended  with- 
out a  reason  sufficient  in  the  opinion  of  the 
Board  of  Trade  to  warrant  such  suspension.'* 
It  may  be  said,  perhaps,  that  in  that  case 
the  Board  of  Trade  has  only  a  duty  to  decide 
whether  the  works  have  been  suspended  without 
a  sufficient  reason.  But  as  to  the  other  two 
alternatives  there  is  no  such  provision ;  and  the 
very  fact  that  the  Board  of  Trade  is  mentioned  in 
the  third  alternative  goes  to  show  that  the  Board 
of  Trade  is  not  the  body  which  shall  exclusively 
determine  these  matters.  Under  these  circum- 
stances I  am  of  opinion  the  decision  of  Keke- 
wich, J.  in  the  case  of  Dudley  v.  Kingsunnford 
Tramways  Company  (ubi  sup.)  cannot  be  sup- 
ported. That  being  so,  it  becomes  necessary  to 
deal  with  the  other  point,  and  that  is  the  question 
whether  "  the  works  "  were,  in  fact,  substantially 
commenced  within  twelve  months,  within  the 
meaning  of  sect.  18.  Eady,  J.  has  held  that  they 
were  substantially  commenced.  He  arrived  at 
that  conclusion  by  a  consideration  of  what  is  the 
precise  meaning  of  the  word  "  works  "  as  used  in 
the  Tramways  Act  1870.  He  came  to  the 
conclusion  that  the  words  "  the  works"  are 
used  in  such  a  sense  that  they  may  not  only 
include  physical  works  actually  executed,  but 
may  also  include  the  taking  of  any  substan- 
tial step  towards  the  carrying  out  of  the 
contract.  And  he  inoluded  in  such  substan- 
tial step  the  giving  of  the  order  for  the 
execution  of  certain  parte  of  the  work,  and 
also  the  buying  of  some  land  which  was  bought 
for  the  purpose  of  erecting  the  generating  station. 
I  cannot  myself  agree  with  this  construction.  In 
my  judgment,  substantial  commencement  of  the 
works  means  the  execution  of  physical  works. 
In  this  particular  case  there  is  no  evidence  given, 
but  particulars  have  been  asked  for  by  the  plain- 
tiffs of  the  defendants  of  the  substantial  com- 
mencement of  the  tramways  and  works,  and  in 
those  one  finds  mentioned  a  contract  of  the  18th 
April  1901  by  the  defendants  with  the  British 
Thomson  Houston  Company  Limited  for  the 
supply  of  dynamos,  plant,  Ac.,  and  also  a  contract 
of  the  10th  May  1901,  under  the  defendants'  seal, 
with  the  British  Westinghouse  Company  Limited 
for  the  supply  of  electric  oars  for  the  tramways. 
It  is  admitted  that  there  are  no  works  actually 
executed,  and  that  nothing  had  actually  been 
done  as  part  of  the  works  of  the  tramways  before 
the  expiration  of  twelve  months  from  the  date  of 
the  confirming  Act.  But  it  is  said  that  the 
giving  of  the  orders  by  these  two  contracts  of 
the  18th  April  1901  and  the  10th  May  1901  con- 
stitute a  commencement  of  the  works.  I  cannot, 
at  any  rate  for  myself,  say  that  that  is  so.  The 
giving  of  an  order  is,  after  all,  an  attempt  to  get 
something  done  by  somebody  else  instead  of 
doing  it  yourself ;  and  it  appears  to  me  that  the 
giving  of  an  order  cannot  oe  said  to  be  anything 
more  than  evidence  of  an  intention  to  execute  the 
works,  and  that  it  cannot  be  said  that  that  was  a 
substantial  commencement  of  the  works.  Under 
these  circumstances  it  seems  to  me  that  the 
second  of  the  alternatives  me  tioned  in  sect.  18 
comes  into  operation,  and  that  from  that  time  the 
powers  given  by  the  provisional  order  ceased  to 
exist  except  as  to  so  much  of  the  same  as  was 
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then  oompleted  (there  was  none  in  this  case), 
"  unless  the  time  be  prolonged  by  the  special 
direction  of  the  Board  of  Trade.  There  has 
been  no  prolongation  of  the  time  for  the  sub- 
stantial commencement  of  the  works.  There  has 
been  an  application  since  the  action  to  the  Board 
of  Trade  to  extend  the  time  for  completion,  but 
that  is  another  matter.  That  application  was 
based  upon  the  hypothesis  that  the  time  for  com- 
mencement had  been  observed.  The  decision  of 
Eady,  J.  was  given  upon  this  matter  before  the 
application  to  the  Board  of  Trade,  and  as  to 
tramway  No.  6  they  gave  leave  for  prolongation 
without  prejudice  to  the  pending  litigation.  But 
if  Eady,  J.'s  judgment  cannot  be  supported,  as  I 
think  it  cannot,  that  order  of  the  Board  of  Trade 
will  go  for  nothing,  and  that  order  extending  the 
time  for  completion  will  not  affect  the  matter  in 
any  way.  The  reason  why  tramway  No.  6  was 
exceptionally  dealt  with  is  this:  By  the  special 
Act  obtained  by  tbe  Poole  and  District  Electric 
Traction  Company  they  got  certain  powers  which 
take  effect  only  if  the  Bournemouth  Corporation 
do  not  themselves  commence  or  complete,  as  the 
case  may  be,  these  works  along  that  same  line 
before  Aug.  1902 ;  but  if  the  time  for  commence- 
ment has  gone  by  without  commencement,  the 
completion  afterwards  would  hardly  be  possible. 
Under  these  circumstances  I  am  sorry  to  say  that 
I  see  nothing  for  it  but  to  reverse  the  decision  of 
Eady,  J.  upon  the  ground  that  it  is  plain  on  the 
evidence  that  there  has  been  no  substantial  com- 
mencement of  these  works  within  the  specified 
time.  I  should  have  been  glad  if  I  could  have 
seen  that  there  was  some  way  by  which  the 
Board  of  Trade  could  put  right  and  remedy  this 
slip,  for  I  cannot  help  thinking  that  it  is  but  a 
mere  slip.  It  seems  a  very  sad  thing  that  the 
defendants  cannot  do  what  a  private  individual 
or  a  private  company  can  do.  The  defendants  by 
this  slip  may  be  prevented  from  carrying  out  the 
necessary  works  after  they  have,  I  am  afraid, 
spent  a  considerable  sum  of  money,  or  rendered 
themselves  liable  to  attend  a  considerable  sum  of 
money,  in  respect  of  the  contracts  that  they  have 
already  entered  into.  Under  these  circumstances 
one  would  have  liked  to  have  given  an  opportunity 
to  the  defendants  to  get  the  Board  of  Trade  to  do 
something  to  prevent  this  certainly  unfortunate 
result.  But  I  can  only  say  that  under  the 
circumstances  I  cannot  myself  see  how  tbey  can 
do  it.  This  appeal  must  consequently  be  allowed 
with  costs,  and  I  think  that  an  order  for  an 
injunction  will  have  to  go  coupled  with  the  neces- 
sary declaration. 

Rombb,  L.J. — I  am  of  the  same  opinion.  It  is 
said,  and  I  think  it  probably  is  the  case,  that  if 
this  appeal  succeeds,  which  in  my  opinion  it 
ought  to  do,  great  hardship  will  be  inflicted  upon 
the  defendants.  But  dearly  this  court  cannot 
allow  considerations  of  that  kind  to  affect  its 

J'udgment  on  the  true  construction  of  the  Act  of 
Parliament  which  we  have  to  consider.  Indeed, 
it  should  be  borne  in  mind  that  the  provisions  in 
question  which  have  to  be  enforced  here  are 
provisions  which  in  the  interests  of  the  public 
ought,  when  fairly  construed  and  properly  con- 
strued, to  be  Btnotly  enforced,  even  though  the 
enforcement  of  them  results  in  individual  hard- 
ship. Now,  the  only  and  short  question  whioh 
arises  in  this  case  is  whether  or  not  the  defendants 
under  the  provisional  order  obtained  by  them  have 


substantially  commenced  the  works  within  one 
vear  from  the  date  of  that  order  within  the  mean- 
ing of  the  phrase  in  that  behalf  contained  in 
sect  18  of  the  Tramways  Act  1870.  Now,  the 
defendants  take  two  points.  The  first  point  I 
may  state  as  follows  :  Sect  18  deals  with  the  pro- 
moters' powers  ceasing  in  three  cases — namely, 
first,  if  the  promoters  do  not  make  their  tramway 
within  two  years  from  the  date  of  the  provisional 
order,  or  within  any  shorter  neriod  prescribed  in 
that  order,  and  open  it  for  publio  traffic ;  secondly, 
if  they  do  not  within  one  year  from  the  date  of 
the  order,  or  within  such  shorter  time  as  is  pre- 
scribed in  the  same,  substantially  commence  the 
works ;  and,  thirdly,  if  the  works,  having  been 
commenced,  are  suspended  without  a  reason 
sufficient  in  the  opinion  of  the  Board  of  Trade  to 
warrant  such  suspension.  With  regard  to  those 
three  cases  there  is  a  clause  at  the  end  of  sect  18 
of  the  Act  which  provides  that  a  notice  pur- 
porting to  be  published  by  the  Board  of  Trade  in 
the  London  or  Edinburgh  Gazette  to  the  effect 
that  a  tramway  has  not  been  oompleted  and 
opened  for  public  traffic,  or  that  the  works  have 
not  been  substantially  commenced,  or  that  they 
have  been  suspended  without  sufficient  reason 
shall  be  conclusive  evidence  for  the  purposes  of 
this  section  of  such  non-completion,  non- 
commencement,  or  suspension.  Now,  it  is  said  on 
behalf  of  the  defendants  that,  having  regard  to 
the  construction  of  the  Tramways  Act  1870  taken 
as  a  whole,  the  provision  as  to  the  notice  pub- 
lished in  the  Gazette  being  conclusive  evidence 
means  that  that  notice  is  to  be  the  only  evidence 
that  the  court  can  look  at.  In  other  words,  the 
contention  comes  to  this,  that,  in  the  matter  of 
determining  whether  the  powers  of  the  promoters 
have  ceased  under  the  section,  the  opinion  or  deter- 
mination of  the  Board  of  Trade  is  alone  to  be 
looked  at  or  obtained,  and  inf erentially  that  there 
is  no  jurisdiction  in  the  High  Court  to  consider 
the  question  apart  from  the  determination  of  the 
Board  of  Trade.  The  first  question,  then,  is,  Is 
that  a  right  construction  of  that  provision  in  the 
section  P  In  my  opinion  it  is  not  I  need 
scarcely  point  out  that  if  the  Legislature 
had  intended  to  make  such  a  provision  as 
is  insisted  on  on  behalf  of  the  defendants 
it  could  have  readily  done  so  by  clear  and  simple 
language.  It  certainly  in  this  Act  has  not  done 
so.  Admittedly  there  is  nothing  clear  in  this 
Act  which  expressly  provides  for  the  Board  of 
Trade  determining  the  question  as  to  substantial 
commencement  of  the  works  or  as  to  the  tramway 
being  completed  and  opened  for  publio  traffic 
beyond  what  I  shall  say  in  a  moment  as  to  the 
second  part.  And  in  the  absence  of  an  express 
provision  for  such  a  power  being  given  to  the 
Board  of  Trade,  you  can  only  infer  it  if  the  rest 
of  the  Act  of  Parliament  renders  that  inference 
necessary.  In  my  opinion,  in  this  Act  of  Parlia- 
ment there  is  no  such  necessary  inference. 
Certainly  one  cannot  infer  it  from  the  fact  that 
in  other  parts  of  the  Aot  you  do  find  special 
matters  confided,  if  I  may  use  tbe  expression,  or 
intrusted  to  the  opinion  or  decision  of  the  Board 
of  Trade  alone.  On  the  contrary,  I  should  think 
that  the  natural  inf erenoe,  when  you  find  certain 
express  provisions  of  that  kind  in  the  Act,  would 
be  that,  where  you  find  other  clauses  of  the  Act 
not  contained  in  those  express  provisions,  it  was 
not  intended  that  the  opinion  or  decision  of  the 
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Board  of   Trade  should  be  final.    But  in  this 
case  I  think  that  there  are  other  considerations 
which  show  that  such  an  inference  as  is  contended 
for  by  the  defendants  cannot  be  made.     The 
argument  on  behalf  of  the  defendants  on  this 
point  comes  to  this,  that  in  the  first  two  heads 
that  are  dealt  with  in  sect  18  of  the  Act  of  1870 
— namely,  the  tramway  not  being  completed  and 
the  works  not  being  substantially  commenced — 
you  ought  to  imply  and  must  imply  that  there  is 
an  insertion  of  the  words  "  in  the  opinion  of  the 
Board  of  Trade."    That  is  what  it  practically 
comes  to.    Now,  as  a  matter  of  fact,  when  you 
have  to  deal  under  sect.  18  with  the  third  circum- 
stance there  provided  for — namely,  a  suspension 
of  the  works — you  do  find  an  express  provision 
that  the  suspension  is  to  be  "  without  a  reason 
sufficient  in  the  opinion  of  the  Board  of  Trade 
to  warrant   such  suspension."     That  is  an  ex- 
press  provision  following  immediately  after  the 
first  two  oases.    And  I  think  that  it  is  almost 
inevitably  the  inference  from  those  three  clauses 
that  in  the  first  two  the  Legislature  did  not 
intend  to  cover  them  by  an  implied  insertion  of 
the  words  "in  the   opinion  of   the    Board    of 
Trade/'     It  appears  to  me  that  the  first  two 
alternatives  provided  for  by  sect.  18  are  put  in 
contrast  with  the  third.    There  is  another  coo- 
aideration  which  points  in  the  same  direction. 
The  first  alternative,  as  I  have  already  mentioned, 
refers  to  a  completion  of  the  tramway,  but  the 
whole  clause  says  that  the  powers  are  to  cease  if 
the  promoters  do  not  within  two  years  complete 
the  tramway  and  open  it  for  public  traffic.    As  a 
matter  of  fact,  under  the  provisional  order  of  the 
defendants  in  this  case,  there  is  an  express  pro- 
vision which  runs  thus:  "The  tramways  shall 
not  be  opened  for  publio  traffic  until  the  same 
have  been  inspected  and  certified  to  be  fit  for 
such  traffic  by  the  Board  of  Trade."    Now,  it  is 
to  be  noticed  that  in  the  special  Act  the  Board  of 
Trade  has  had  committed  to  it  the  duty  of  certify- 
ing the  tramways  being  fit  for  traffic,  and  no 
doubt  when  that  certificate  is  given  it  is  final, 
and  then  the  tramways  may  be  opened.     But 
merely  obtaining  that  certificate  will  not  enable 
the  promoters  to  escape  from  the  operation  of  the 
first  alternative  in  sect.   18,  for  not  only  must 
they   complete   the   tramways,    not   only  must 
they   be   fit  for    such   traffic,    but  they    must, 
within  the  words  of  the  provision  I  am  refer- 
ring to,  be  in  fact  open  for  publio  traffic.    So 
that,  though  they  got  their  certificates,  if  they 
delayed    in   opening   the   tramway   for   public 
traffic  they  might  still  find  that  their  powers  had 
ceased  at  the  end  of  two  years.     Clearly  you 
cannot  in  that  case  infer  for  a  moment  that  the 
Legislature  has  provided  that  the  question  of 
simple  fact  whether  the  tramway  had  in  fact  been 
opened  for  publio  traffic  was  in  any  way  com- 
mitted to  the  consideration  of  the  Board  of  Trade 
at  all.    It  appears  to  me,  therefore,  on  these  con- 
siderations that  the  first  point  taken  on  behalf 
of  the  defendants  must  be  answered  adversely  to 
their  contention.    I  then  pass  to  their  second 
point,  which  is  shortly  this :  They  have,  as  they 
say,  complied  with  the  provisions,  and  the  works 
referred  to  in  sect  18  have  been  substantially 
commenced.    Now,  it  is  to  be  noticed  that  the 
provision  as  to  the  works  being  substantially  com- 
menced follows  immediately  after  the  provision 
as  to  the  tramways  being  completed  and  opened 


for  publio  traffic,  and  seems  to  be  another  pro- 
vision directed  in  the  interests  of  the  public 
towards  preventing  delay  on  the  part  of  the  pro- 
moters in  getting  the  tramway  opened  for  public 
traffic.    Moreover,  I  think  a  light  is  thrown  as 
to  the  meaning  of  the  word  "  works "  in  the 
clause  I  am  referring  to  by  the  following  provi- 
sion in  seot.  18.    It  says  that  in  the  three  oases 
indicated  "  the  powers  given  by  the  provisional 
order  to  the  promoters  for  constructing   such 
tramway,  executing  such  works  " — and  clearly  to 
my  mind  those  words  refer  to  the  works  men- 
tioned as  being  substantially  commenced  in  the 
prior  sentence — "  or  otherwise  in  relation  thereto 
shall  cease  to  be  exercised  except  as  to  so  much 
of  the  same  " — that  is,  of  the  works  or  the  tram- 
way— "  as  is  then  completed."    It  appears  to  me, 
therefore,  that  in  this  section  the  words  "  works 
substantially   commenced,"    referred    to  subse- 
quently, as  I  have  pointed  out,  as  "  works  exe- 
cuted,   have  their  ordinary  meaning,  and  point,  I 
think,  to  some  physical  act  done  by  the  promoters, 
or  by  their  contractors,  agents,  or  servants.    I 
think  that  is  further  borne  out  by  the  definition 
in  par.  3  of  the  provisional  order  obtained  by 
the  defendants,  which  provides  that  "  the  expres- 
sions   *the  tramways     and    'the  undertaking' 
shall  mean  respectively  the  tramways  and  works 
and  the  undertaking  by  this  order  authorised."  I 
note  the  word  "  respectively,"  showing  that  the 
word  "tramways"  goes  with  the  words  "tram- 
ways and  works  "  in  my  view  of  that  definition. 
It  is  said — but  I  need  not  decide  whether  it  is 
the  fact  or  not — that,  for  the  purpose  of  construing 
sect.  18  of  the  Act  of  1870,  you  ought  to  have 
regard  to  the  definition  in  the  Lands  Clauses 
Consolidation  Act  1845,  s.  2.    If  that  be  turned 
to  and  had  recourse  to,  what  does  it  say  P    The 
definition  there  is  as  follows:  "The  expression 
'the  works'  or  'the  undertaking*  shall  mean 
the  works  or  undertaking  of   whatever  nature 
whioh    shall    by   the    special    Act    be    autho- 
rised to  be  executed."    I  note  the  words  "to 
be   executed."     All  these  considerations  there- 
fore point,  in  my  opinion,  to  the  conclusion  that 
the  words  in  sect.  18,  "  works  substantially  com- 
menced," are  used  in  their  popular  or,  I  might 
say,  in  their  natural  sense,  and  that  they  mean 
works  and  nothing  but  works.    Now,  let  me  see 
what  it  is  that  the  defendants  say  has  been  done 
by  them  by  way  of  works  substantially  com- 
menced.   They  first  appear  to  have  bought  some 
leasehold    land,    but  they  did  nothing  upon  it. 
They  did  not  erect  any   buildings  or  commence 
any  work  upon  it  whatever.     Can  it  be  said  that 
the  mere  purchase  of  vacant  land  and  the  doing 
nothing  whatever  on  that    land    after  it  was 
bought,  and  not  erecting  any  work  or  not  com- 
mencing to  erect  or  do  any  work  whatever  upon 
it,  is  within  the  words  of  sect.  18  of  the  Act  of 
1870  a  substantial  commencement  of  the  works  P 
In  my  opinion  it  cannot  be  so  said.    What  else  is 
there  in  the  way  of  alleged  works  commenced  by 
the  defendants  in  this  case  P    There  are  only  the 
two  contracts  which  have  been  relied  upon  by  the 
defendants.     What  are  those  contracts  P    Sub- 
stantially they  are  contracts  for  the  delivery  of 
chattels,  so  far  as  I  can  ascertain,  but  they  may 
go  beyond  that,  and  I  will  take  it  that  they  are 
contracts  for  the  construction  of  something  which 
may  properly  be  called  "works."    Was  any  thing 
done  under  those  contracts  within  the  time  limited 
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by  sect  18  P  Nothing.  Neither  did  the  con- 
tractors do  anything,  nor  their  servants,  nor  the 
defendants  nor  their  servants.  The  contract  was 
made  and  nothing  more.  How  can  the  defen- 
dants say  that  they  have  commenced  works 
merely  because  the  contractors  have  contracted 
to  do  works  when  those  contractors  have  not  in 
fact  done  or  commenced  any  works  whatever 
nnder  the  contract  P  It  appears  to  me  that  it 
cannot  be  so  said.  In  this  case  the  defendants  did 
not  even  do  what  they  might  have  done  under  the 
contracts  in  question — namely,  give  a  written 
order  to  the  contractors  to  commence  the  works. 
Even  that  written  order  was  not  given  by  the  defen- 
dants, but,  as  I  have  said,  the  contracts  were  con- 
tracts and  nothing  more,  and  no  works  whatever 
were  opened  or  commenced  under  or  by  those 
contracts.  There  is  nothing  else  whatever  in  this 
case  on  which  the  defendants  can  rely  as  showing 
that  they  have  substantially  commenced  the  works. 
In  my  opinion  that  contention  wholly  fails.  It 
follows  that  the  plaintiffs  are  entitled  to  succeed, 
and  that  this  appeal  ought  to  be  allowed.  I  so 
far  appreciate  the  hard  position  of  the  defendants, 
that  I  should  have  been  personally  glad  if  I  could 
have  seen  that  there  was  any  way  by  which,  by 
application  to  the  Board  of  Trade  or  otherwise, 
the  defendaute  might  have  been  enabled  to 
remedy  what  may  well  have  been  a  slip  on  their 
part.  But  it  has  been  admitted  before  us — and  I 
agree  that  the  admission  had  to  be  made — that 
there  is  no  existing  power  on  the  part  of  the 
Board  of  Trade  or  any  other  body,  so  far  as  I  can 
see,  unless  it  be  an  Act  of  Parliament  itself, 
which  can  put  this  matter  straight.  It  is  too  late 
to  apply  to  the  Board  of  Trade.  That  being  so, 
however  hard  it  may  be  upon  the  defendant",  it 
appears  to  me  that  the  plain  duty  of  this 
court  is  to  allow  the  appeal,  and  to  grant  the 
declaration  and  the  injunction  which  have  been 
asked  for. 

Stirling,  L.J. — I  am  of  the  same  opinion,  and 
I  have  very  little  to  add.  The  question  wnich 
arises  in  the  present  case  is  whether  the  defen- 
dants, who  have  obtained  a  provisional  order  for 
the  making  of  certain  tramways,  have  lost  their 
powers  of  making  the  tramways  and  executing 
the  works  authorised  by  that  order  under  the 
provisions  of  sect.  18  of  the  Tramways  Act  1870, 
which  is  incorporated  in  the  order.  It  is  con- 
tended on  behalf  of  the  plaintiffs  that  the  defen- 
dants have  lost  those  powers  by  reason  of  the 
works  not  having  been  substantially  commenced 
within  one  year  from  the  date  of  the  provisional 
order.  Now,  at  the  end  of  sect.  18  there  is  a  pro- 
vision that  "  a  notice  purporting  to  be  published 
by  the  Board  of  Trade  in  the  London  or  Edinburgh 
Gazette  ...  to  the  effect  that  a  tramway  has 
not  been  completed  and  opened  for  public  traffic,  or 
that  the  works  have  not  been  substantially  com- 
menced, or  that  they  have  been  suspended  without 
sufficient  reason,  shall  be  conclusive  evidence,  for 
the  purposes  of  this  section,  of  such  non-com- 
pletion, non-commencement,  or  suspension."  It 
is  said  that — regard  being  had  to  this  proviso 
and  to  the  general  scope  of  the  Aot  with  refer- 
ence to  the  position  of  the  Board  of  Trade  in 
relation  to  the  tramways — the  only  proper  evidence 
of  the  works  not  having  been  substantially  com- 
menced is  a  notice  published  in  the  London 
Gazette  by  the  Board  of  Trade.  Now,  the  pro- 
vision of  the  Act  is  that  such  a  notice  is  to  be 


conclusive  evidence,  and  of  course  such  it  is.  No 
such  notice  exists.  But  this  is  not  saying  that 
it  is  to  be  exclusive  evidence  of  the  fact,  and  I 
can  find  nothing  in  the  other  provisions  of  the  Act 
which  would  enable  the  court  to  infer  upon  the 
construction  of  the  Act  that  such  was  the  inten- 
tion of  the  Legislature — that  is  to  say,  that  it 
was  intended  to  intrust  the  Board  of  Trade  and 
no  other  body  with  the  power  of  determining 
whether  or  not  the  subsequent  events  which  are 
referred  to  in  that  section  had  happened  or  not 
As  regards  the  third — namely,  the  suspension  of 
the  works  without  a  sufficient  reason — tne  opinion 
of  the  Board  of  Trade  is  specially  referred  to; 
and  it  may  be  that  in  that  case  the  determination 
of  the  Board  of  Trade — it  probably  is  so— is 
alone  the  means  of  ascertaining  whether  that  had 
been  construed  or  not.  But  I  can  find  nothing 
as  regards  the  other  two.  The  reasons  for  that 
have  been  fully  gone  into,  and  I  do  not  desire  to 
add  anything  with  regard  to  that  point.  We 
come  then  to  the  question  whether  on  the  evi- 
dence before  the  court  it  ought  to  hold  that 
the  works  were  not  substantially  commenced 
within  the  year.  Now,  with  reference  to 
the  word  "works,"  I  think  the  distinction  is 
drawn  in  the  section  itself,  as  has  indeei 
already  been  pointed  out,  between  the  construc- 
tion of  the  tramways  and  the  execution  of 
the  works;  and,  as  regards  the  construction  to 
be  put  on  the  word  "  works,"  the  learned  judge 
in  the  court  below  put  a  wide  construction 
on  the  word.  He  said  he  thought  the  expression 
'  works  "  in  sect.  18  meant  the  whole  of  the  works 
which  by  the  order  the  promoters  were  authorised 
to  execute.  I  am  not  prepared  to  differ  opon 
that  interpretation  of  the  word  "  works,"  and  in 
particular,  as  at  present  advised,  I  do  not  agree 
with  the  argument  whioh  was  addressed  to  us  by 
Mr.  Warmington  with  reference  to  clause  6  of  the 
provisional  order,  which  authorises  the  promoters 
to  do  two  sets  of  things :  "  (a)  To  construct  and 
maintain  in  accordance  with  the  plans  and  sections 
deposited  at  the  office  of  the  Board  of  Trade  for 
the  purposes  of  this  order  as  the  same  have  been 
amended  previous  to  the  passing  of  the  Act  con- 
firming this  order  (whioh  plans  and  sections  so 
amended  as  aforesaid  are  in  this  order  referred 
to  respectively  as  '  the  deposited  plans '  and '  the 
deposited  sections')  the  tramways  hereinafter 
described  with  all  proper  rails,  points,  plates, 
sleepers,  channels,  junctions,  turntables,  turnouts, 
crossings,  passing  places,  works,  and  conveniences 
connected  therewith  or  for  the  purposes  thereof  "; 
and  "  (6)  erect  or  construct  on  any  lands  acquired 
or  appropriated  for  the  purposes  of  the  under- 
taking any  offices,  sheds,  stables,  workshops, 
stores,  waiting-rooms,  or  other  buildings,  yards, 
works,  and  oonvenienoeR  for  the  purposes  of  the 
undertaking."    It  was  contended  on  behalf  of  the 

Slaintiffs  that  the  word  "  works "  ought  to  be 
mited  to  those  which  are  specified  in  sub- 
sect  (a)  of  sect.  6  of  that  order.  I  am  not 
persuaded  that  that  is  the  true  construction,  and 
for  the  present  purpose  I  assume  that  the  works 
which  are  referred  to  in  sect.  18  of  the  Act,  which 
is  incorporated,  as  I  say,  in  the  order,  extend  to 
those  mentioned  in  sub-sect  (6)  as  well  as  sub- 
sect,  (a).  Bat  still  I  think  that  the  true  interpre- 
tation of  sect  18  is  that  some  works  must  be 
substantially  commenced,  and  that  some  sub- 
stantial portion  of  the  works  authorised  by  the 


MAGISTRATES'  OASES. 


647 


Ct.  or  Apf.]     Jeremiah  Ambler  k  Sons  Lim.  v.  Mayor,  &o.f  or  Bradford.     [Ot.  or  App. 


order  must  have  been  physically  set  about  by  the 
promoters.  Now,  when  we  look  at  that  which  is 
alleged  to  be  the  commencement  of  the  works,  we 
find  that  nothing  has  been  done  physically  at  all 
except  the  preparation.  There  are  the  negotia- 
tions, there  are  plans  and  estimates  prepared, 
there  are  advertisements  issued,  and  there  are 
tenders  and  contracts  and  a  purchase  of 
a  leasehold  interest  in  certain  premises ;  but 
nothing  beyond.  I  cannot  think  that  works 
can  be  paid  to  be  substantially  commenced  when 
all  that  is  done  is  that  they  have  been  contracted 
for — no  doubt,  by  substantial  contractors — but 
that  no  part  of  them  has  been  executed  within 
the  required  time  by  the  contractors ;  and  that  is 
what  we  find  here.  Neither  can  I  think  that  the 
mere  purchase  of  a  piece  of  land  for  the  purpose 
of  erecting  or  constructing  the  buildings  and 
works  for  the  purposes  of  the  Act — that  is  to 
say,  the  acquisition  or  appropriation  of  this  land 
without  anything  being  done  upon  it— -satisfies 
the  condition.  In  that  state  of  things  I  agree 
that  the  plaintiffs  have  made  out  that  which  they 
allege — namely,  that  the  works  have  not  been 
substantially  commenced  within  the  prescribed 
pe7iod.  Now,  the  Board  of  Trade  certainly  have 
powera  of  extending  the  time  either  for  the  com- 
mencement or  for  the  completion  of  the  works, 
and,  if  it  had  been  possible  that  an  effective 
application  could  have  been  made  to  the  Board  of 
Trade  for  the  exercise  of  that  power,  I  should 
have  said  that  anything  that  was  done  by  this 
court  ought  in  no  way  to  prejudice  any  such 
application  which  might  be  made.  But  our 
attention  has  been  called  to  the  rules  which  have 
been  made  by  the  Board  of  Trade  under  the  Act 
itself,  and  which  by  the  terms  of  the  Act  of  1870 
have  the  force  of  an  Act  of  Parliament.  There 
we  find  that  the  times  have  been  prescribed  both 
for  applications — first  for  extending  the  time  for 
the  commencement  of  the  work ;  and,  secondly,  for 
the  time  for  the  completion  of  the  work.  And 
we  find  that  the  time  for  applying  for  extending 
the  time  for  the  commencement  of  the  work 
passed  by  without  any  application  having  been 
made.  Therefore  it  seems  to  me  that,  so  loug  as 
that  order  remains  unrepealed,  no  effective  appli- 
cation can  be  made  to  the  Board  of  Trade.  The 
result,  therefore,  must  be  that  the  injunction 
must  he  granted  as  asked,  and  that  this  appeal 
must  be  allowed  with  costs.         Appe<d  aUowe^ 

Solicitor  for  the  appellants,  Sydney  Mor$e. 

Solicitors  for  the  respondents,  LoveU,  Son,  and 
Pitfield,  agents  for  J.  and  W.  H.  Druitt,  Bourne- 
mouth. 


June  24,  25,  30,  and  July  21,  1902. 

(Before  Williams,  Bombr,  and 

Stirling,  L.JJ.) 

Jeremiah    Ambler   and    Sons    Limited   v. 

Mayor,  Ac.,  of  Bradford,  (a) 

APPEALS  FROM  THE  CHANCERY  DIVISION. 

Water — Running  stream — Interference  with  flow 
of  water — Bights  of  riparian  owners — Action 
against  public  authority — Dismissal  of  action — 
Costs— Public  Authorities  Protection  Act  1893 
(56  A  57  Vict.  c.  61),  •.  1. 

An  action  was  brought  by  the  plaintiffs  for  an 
(a)  Reported  »y  E.  A.  Soeatchlit,  Esq.,  Btfriitor-«t-L»w. 


injunction  to  restrain  the  defendants  from 
obstructing  the  flow  of  water  in  a  certain  stream, 
by  means  of  sluices  that  they  had  erected  in 
connection  with  the  electric  light  works  which 
they  proposed  to  construct  under  a  provisional 
order  obtained  by  them. 

The  plaintiffs  also  claimed  damages  for  injury 
alleged  to  have  been  done  to  their  premises  ana 
to  goods  stored  therein,  owing  to  their  premises 
having  been  flooded  by  an  overflow  from  the 
stream  caused  by  a  heavy  thunderstorm  on  a 
certain  date. 

Joyce,  J.  dismissed  the  action  with  costs  as  between 
party  and  party  only,  refusing  to  allow  the 
defendants  their  costs  as  between  solicitor  and 
client,  on  the  ground  that  the  case  did  not  fall 
within  the  Public  Authorities  Protection  Act 
1893,  as  it  was  not  one  in  which  the  defendants 
were  charged  with  a  breach  of  duty  under  any  Act 
of  Parliament. 

Against  that  part  of  the  judgment  the  defendants 
appealed,  and  the  plaintiffs  appealed  against  the 
dismissal  of  their  action. 

Held,  that  the  obstruction  created  by  tlie  sluices 
erected  by  the  defendants,  although  it  might  be 
regarded  as  an  obstruction  to  the  flow  of  water, 
was  not  the  cause  of  the  unfortunate  result  to  the 
plaintiffs*  premises,  which  occurred  through  the 
unaccustomed  flow  of  water;  and  that  therefore 
the  plaintiffs  were  not  entitled  to  damages. 

Held,  also,  that  notwithstanding  that  the  obstruc- 
tion was  a  material  obstruction,  it  was  not  such 
as  could  reach  the  plaintiffs*  premises,  and  they 
were  not  entitled  to  an  injunction  to  restrain 
any  repetition  of  the  damage. 

Bickett  v.  Morris  (L.  Rep.  1  Sco.  &  Div.  47)  and 
Orr-Ewing  v.  Colquhoun  (2  App.  Cos.  839) 
considered. 

Decision  of  Joyce,  J.  affirmed. 

Held,  also,  that  the  sluices  formed  part  of  the 
works  which  the  defendants  had  statutory  power 
to  construct,  and  were  erected  by  them  in  pur- 
suance of,  and  solely  in  execution  or  intended 
execution  of,  those  powers;  that  therefore  the 
erection  constituted  an  "  act  done  in  pursuance,  or 
execution,  or  intended  execution  of  a  public  duty 
or  authority"  and  that  the  action  was  one  which 
fell  expressly  within  the  statute. 

Fielden  v.  Corporation  of  Morley  (82  L.  T.  Rep. 
29 ;   (1900)  A.  C.  133)  considered  and  applied. 

Decision  of  Joyce,  J.  reversed. 

The  plaintiffs,  who  were  mohair  and  worsted 
spinners,  had  for  many  years  carried  on  their 
business  at  a  mill  which  was  partly  built  oyer  a 
stream,  known  as  the  Bradford  Beck,  the  stream 
being  covered  oyer  at  this  point. 

In  Oct.  1899  the  defendants  built  brick  walls 
along  both  sides  of  the  stream,  and  erected  a  main 
sluice  across  it,  about  300yds.  below  the  plaintiffs' 
premises,  and  also  side  sluices  along  one  side  of 
the  stream  below  the  plaintiffs'  premises  and 
between  the  main  sluice  and  a  bridge. 

The  object  of  the  sluices  was  to  divert  the 
stream  so  as  to  provide  motive  power  for  the 
driving  of  electrical  machinery  placed  in  the 
works  which  the  defendants  had  erected  on  ad- 
joining land,  under  the  powers  conferred  upon 
them  by  their  provisional  order  for  lighting  their 
city  by  electricity. 

The  plaintiffs  alleged  that  the  sluices  or  sluice 
gates  obstructed  the  flow  of  water  from   the 
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stream  and  caused  it  to  overflow  its  banks ;  and 
in  particular  they  complained  that  during  a 
thunderstorm  which  occurred  in  July  1900  the 
pressure  of  water  in  consequence  of  the  obstruc- 
tion caused  by  the  defendants'  sluice  gates,  which 
on  that  occasion  were  raised  to  the  top,  and  the 
consequent  heading-back  of  the  stream  forced  up 
tbe  covering  of  the  stream  on  the  plaintiffs'  pre- 
mises, bursting  up  the  floor  of  their  buildings 
erected  over  the  stream,  and  flooding  a  large 
portion  of  the  basement. 

The  rooms  which  were  thus  flooded  contained 
large  quantities  of  mohair,  worsted,  and  machinery, 
which  were  damaged  by  water. 

The  plaintiffs  accordingly  brought  an  action 
against  the  defendants  claiming  an  injunction  to 
restrain  them  from  obstructing  the  flow  of  water 
in  the  stream,  and  thereby  flooding  the  plaintiffs' 
premises,  and  from  allowing  the  sluice  gates 
already  erected  by  them  to  remain  so  as  to 
obstruct  the  flow  of  water.  They  also  claimed 
damages 

The  defendants  denied  that  any  obstruction 
was  caused  by  their  sluices,  and  contended  that 
the  same  were  in  no  way  responsible  for  what  hap- 
pened on  the  plaintiffs'  premises;  but  alleged 
that  the  damage  to  the  plaintiffs'  premises  was 
the  result  of  vie  major. 

The  question  was  whether  the  damage  was  the 
result  of  the  unaccustomed  flow  of  water  down 
the  stream,  or  whether  it  was  the  result  of  the 
sluices,  which  had  been  put  up  by  the  defendants 
below  the  plaintiffs'  mill,  checking  back  the  un- 
accustomed flow  of  water. 

The  action  came  on  for  trial  before  Joyce,  J. 
in  Aug.  1901,  when  his  Lordship  decided  that 
the  construction  or  existence  of  the  sluices  had 
caused  no  damage  to  the  plaintiffs,  nor  had  the 
same  in  any  way  affected,  within  the  plaintiffs' 
premises,  the  effect  of  the  flood  water 

In  dismissing  the  action  his  Lordship  gave  the 
defendants  costs  as  between  party  and  party  only, 
refusing  to  allow  them  their  costs  as  between 
solicitor  and  client,  his  Lordship  being  of  opinion 
that  the  case  did  not  fall  within  the  Public 
Authorities  Protection  Act  1893  as  it  was  not 
one  in  which  the  defendants  were  charged  with 
a  breach  of  duty  under  any  Act  of  Parliament. 

Against  that  part  of  the  judgment  the  defen- 
dants appealed,  and  the  plaintiffs  appealed  against 
the  dismissal  of  their  action. 

Both  appeals  were  set  down  for  hearing  to- 
gether, the  plaintiffs'  appeal  being  argued  first. 

Neville,  K.O.  and  Hughei,  K.C.  (with  them 
Kenyon  Parker)  for  the  plaintiffs. — The  learned 
judge  in  the  court  below  came  to  the  conclusion 
that  the  plaintiffs  had  not  sufficiently  proved  that 
the  disaster  to  them  was  the  result  of  the  act  of 
the  defendants  in  erecting  the  sluices  and  altering 
the  beck.  The  question  is  whether  his  Lordship 
was  right  in  considering  that,  having  regard  to 
the  action  as  a  whole,  the  burden  of  proof  was 
upon  the  plaintiffs  and  not  upon  the  defendants. 
We  submit  that  the  case  of  Bickett  v.  Morris 
(L.  Rep.  1  Soo.  &  Div.  47)  shows  clearly  that  the 
burden  of  proof  lay  on  the  defendants  to  show 
that  what  they  had  done,  which  was  an  interfer- 
ence with  the  alveus  of  a  natural  stream,  did  not 
and  could  not  cause  an  alteration  of  the  flow  of 
water  past  the  plaintiffs'  premises  and  thereby 
inflict  a  legal  injury  on  them.    There  may  then 


be  a  difference  between  the  question  of  damages 
and  the  question  of  injunction — with  reference  to 
the  question  on  which  side  there  lies  the  harden 
of  proof.  The  learned  judge  was  erroneously  of 
opinion  that  there  was  no  distinction  between  the 
two,  but  that  what  he  had  to  consider  was  whether 
the  plaintiffs  had  satisfied  him  that  the  disaster 
which  undoubtedly  had  overtaken  them  was  the 
result  of  the  act  of  the  defendants.  The  defen- 
dants' contention  was  that  the  plaintiffs  had  to 
prove  not  only  that  what  the  defendants  had  put 
in  the  bed  of  the  stream  has  had  the  effect  of 
retarding  the  flow  of  the  water  and  thus  altered 
it  as  it  passed  the  plaintiffs'  premises  and  flooded 
them  and  done  them  damage,  but  that  the 
plaintiffs  had  to  make  a  comparison  between  the 
original  state  of  the  river  and  the  state  of  the 
alveus  after  the  obstruction  had  been  placed 
there ;  and,  further,  that,  unless  the  state  of  the 
alveus  after  the  obstruction  had  been  placed  there 
was  compared  with  the  state  of  the  river  before, 
and  the  plaintiffs  were  found  to  be  in  a  worse 
position  tnan  before,  they  could  not  succeed  in 
their  case.  Our  contention  is  that  that  is  abso- 
lutely bad  law.  The  result  of  Bickett  v.  Morris 
(ubi  sup.)  is  that  any  interference  with  the  bed  of 
a  stream  as  against  other  riparian  owners  is  an 
injury  unless  it  can  be  shown  that  what  has  been 
done  does  not  affect  the  flow  of  the  water  past  the 
premises  of  the  other  riparian  owners.  If  Bickett 
v.  Morris  means  anything  it  must  mean  that.  It 
was,  to  use  the  words  of  Lord  Westbury  in  that 
case,  the  first  decision  establishing  the  important 
principle  that  an  encroachment  upon  the  alveus 
of  a  running  stream  may  be  complained  of  by  an 
adjacent  or  an  ex  adverso  proprietor.  Lord  West- 
bury  puts  the  principle  as  applicable  both  to  the 
em  adverso  and  the  adjacent  proprietor.  He  does 
not  limit  it  to  the  person  on  the  opposite  bank  of 
the  river.  That  case  is  absolutely  plain  upon  the 
point  that  the  burden  of  proof  is  thrown  upon  a 
person  who  puts  an  obstruction  in  the  bed  of  the 
river.  That  decision  was  considered  by  Lord  Black- 
burn in  the  case  of  Orr-Bwing  v.  Colqukoun  (2  App. 
Gas.  839),  and  he  does  not  suggest  that  it  was  not 
a  decision  that  the  burden  of  proof  lay  on  the 
person  who,  being  in  possession  as  riparian 
owner,  found  an  adjacent  riparian  owner  interfer- 
ing with  the  alveus  of  the  river.  The  defendants 
must  satisfy  the  court  that,  contrary  to  the 
opinions  of  the  plaintiffs'  experts,  it  is  impossible 
that  the  effect  of  the  sluices  can  be  felt  at  any 
point  of  the  plaintiffs'  riparian  property.  In 
order  to  do  that,  they  must  contrast  the  evidence 
of  experts  on  the  one  side  with  the  evidence  of 
experts  on  the  other.  Aocording  to  Bickett  v. 
Morris  {ubi  sup.),  the  plaintiffs  are  entitled  to  say 
that  they  will  have  the  alveus  left  undisturbed, 
because,  unless  the  defendants  can  show  that 
beyond  all  reasonable  doubt  what  they  did  cannot 
affect  the  flow  of  the  water  past  the  plaintiffs' 
premises,  they  are  not  entitled  to  maintain  their 
obstruction  of  the  stream. 

Sir  Robert  Reid,  K.O.  (with  him  Tindal 
Atkinson,  K.C,  Younqer,  K.C,  and  W.  J. 
Waugh)  for  the  defendants. — [Williams,  L.J. 
— We  think  on  the  evidence  that  the  conclusion 
of  Joyce,  J.  was  right,  and  that  the  sluices 
not  only  did  not  cause  the  accident  in  ques- 
tion, but  also  that  the  obstruction,  so  far  as 
there  is  any  by  the  sluices  is  of  such  a  character 
that  in  no  oase  could  it  cause  any  injury  to  the 
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Elaintiffs'  premises.  Therefore  we  only  wish  to 
ear  you  upon  the  legal  proposition — that  is  to  say, 
upon  the  point  arising  on  Bickett  v.  Morris  (ubi 
sup.).]  Taking  Bickett  v.  Morris  to  its  fullest  extent 
against  the  defendants,  if  it  he  the  fact  that  this 
particular  flood  did  not,  then,  from  the  example 
of  this  flood,  no  other  flood  can  cause  these 
sluices  to  be  an  obstruction  or  injury  or  damage 
to  the  plaintiffs  under  any  circumstances. 

Neville,  K.C.  in  reply. — The  rule  established  by 
Bickett  v.  Morris  (ubi  sup.)  is  a  plain,  intelligible 
rule,  easily  understood  and  easily  followed,  and 
from  which  I  submit  the  court  ought  not  to 
allow  any  departure.  That  case  stands  as  the 
decision  of  the  highest  tribunal.  Lord  Black- 
burn's comments  on  it  in  the  case  of  Orr-Ewing  v. 
Colquhoun  {ubi  sup.)  are  obiter  dicta,  and  he  was 
dealing  with  a  different  case  altogether — the  case 
of  the  rights  of  the  public  on  a  navigable  river  as 
against  the  riparian  proprietor.  It  did  not  raise 
the  point  dealt  with  m  Bickett  v.  Morris  (ubi  sup.) 
at  all,  and  Lord  Blackburn  did  not  and  could  not 
have  altered  the  law  as  established  by  Bickett  v. 
Morris.  Therefore,  though  I  accept  the  decision 
of  the  court  with  reference  to  the  question  of 
fact,  and,  accepting  that,  I  must  admit  that  the 
plaintiffs  cannot  recover  damages,  yet  I  do 
submit  that  they  are  entitled  to  an  injunction  to 
restrain  the  defendants  from  continuing  the 
obstruction  in  the  stream  in  question. 

Williams,  L.J. — In  this  case  we  think  that 
the  judgment  of  Joyce,  J.  must  be  affirmed.  If 
the  statement  of  claim  is  looked  at,  the  claim  of 
the  plaintiffs  here  divides  itself  into  two  parts. 
First,  the  plaintiffs  claim  an  injunction  to  restrain 
the  defendants  from  obstructing  the  flow  of  water 
in  a  natural  watercourse  in  the  city  of  Bradford, 
known  as  the  Bradford  Beck,  and  thereby  flooding 
the  premises  of  the  plaintiffs,  known  as  the  Mid- 
land Mills,  and  from  allowing  certain  sluice  gates 
already  erected  by  them  on  and  across  such  water- 
course to  remain  so  as  to  obstruct  the  flow  of 
water  therein.  Then  there  is  also  a  claim  for 
damages,  33,00OZ.  I  will  deal  first  with  the  claim 
for  damages.  Unfortunately,  upon  the  occasion 
of  this  storm  there  can  be  no  doubt  that  the 
result  of  the  flow  of  the  water  down  the  stream 
was  Buoh  as  to  do  very  great  damage  to  the  pre- 
mises of  the  plaintiffs.  The  whole  question  in 
this  case  has  been,  so  far  as  it  is  a  question  of 
fact,  whether  that  damage  was  the  result  of  this 
unaccustomed  flow  of  water  down  this  beck,  or 
whether  it  was  the  result  of  the  sluice  put  up  by 
the  defendants  below  the  mills  of  the  plaintiffs 
checking  back  that  unaccustomed  flow  of  water 
down  this  beck.  Having  considered  the  evidence 
and  having  heard  all  the  arguments,  I  think,  speak- 
ing for  myself,  that  it  is  proved  to  demonstration 
that  the  sluices  erected  by  the  defendant  corpo- 
ration had  nothing  at  all  to  do  with  the  unfor- 
tunate result  that  occurred  from  the  unaccus- 
tomed flow  of  water  in  the  beck.  It  is  not 
necessary  for  me  to  go  at  length  through  the 
evidence,  or  criticise  it  generally.  It  is  quite 
sufficient  to  say  that  I  agree  with  the  judg- 
ment of  Joyce,  J.  in  this  respect,  and  I  agree 
with  him  for  the  reasons  that  he  has  given,  and 
which  were  amplified  very  forcibly  by  Sir  Robert 
Beid  in  his  argument  the  othe~  day.  Under  these 
circumstances  I  do  not,  so  far  as  this  part  of  the 
case  is  concerned,  propose  to  say  anything  in 
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detail  concerning  the  evidence  which  was  given. 
But  I  do  wish  to  say  this  about  the  evidence.  It 
does  seem  to  me  that  really  the  whole  substratum 
of  the  argument  which  Mr.  Neville  addressed  to 
us  was  this :  That  a  good  many  of  the  scientific 
witnesses — I  am  speaking  now  of  witnesses  on 
both  sides ;  I  do  not  mean  to  say  it  is  true  of  one 
side  more  than  the  other,  but  the  particular 
evidence  to  which  I  am  about  to  refer  is  the 
evidence  of  the  defendants'  witnesses — in  their 
desire  to  negative  the  allegation  of  the  plaintiffs 
and  their  witnesses  do  seem  to  me  to  have  made 
general  allegations  whioh  it  was  impossible  to 
support.  Those  observations  which  they  did  make 
gave  Mr.  Neville  the  foundation  upon  which  he 
based  a  very  cogent  argument;  that  is  to  say, 
that,  if  it  had  been  necessary  in  this  case  to  support 
all  the  propositions  which  were  put  forward  on 
behalf  of  the  defendants  and  which  were  criticised 
by  Mr.  Neville,  I  should  have  felt  very  great 
difficulty  in  supporting  the  defendants1  case.  But 
the  real  fact  of  the  matter  is  that,  quite  apart 
from  these  theories  of  experts,  the  simple  facts  of 
this  case  seem  to  me  entirely  to  negative  the 
suggestion  that  the  injuries  and  damage  were 
caused  by  the  existence  of  the  sluices.  But  what 
I  have  said  of  course  only  disposes  of  the  question 
of  fact  as  to  how  the  damage  was  caused,  and 
negatives  the  right  to  recover  any  damages.  It 
still  remains  to  consider  whether  or  not  the 
plaintiffs  are  entitled  to  an  injunction  to  restrain 
the  continuance  of  the  sluices.  Now,  I  wish 
to  say  for  myself  that  I  am  perfectly  satisfied 
upon  the  evidence  that  the  sluices  do  cause  a 
sensible  obstruction  of  the  flow  of  the  water 
at  the  point  in  question.  I  have  already  said 
that  I  am  peifectly  satisfied  that  that  obstruction, 
although  it  must  be  recognised  as  a  sensible 
obstruction  of  the  flow  of  the  water,  had  nothing 
at  all  to  do  and  was  in  no  sense  the  cause  of 
what  occurred  at  the  plaintiffs'  mill,  or  the 
damage  which  the  plaintiffs  sustained.  But, 
although  that  is  so,  I  am  still  of  opinion  that 
there  was  a  sensible  alteration  caused  in  the  flow 
of  the  water  by  the  presence  of  the  bluices  I  am 
not  prepared  to  say  how  far  back  that  obstruction 
might  affect  the  flow  of  water  as  it  was  passing 
the  lands  of  the  various  riparian  proprietors.  I 
cannot  say  really  on  the  evidence  whether  it 
would  or  would  uot  in  some  conditions  of  the 
river  affect  the  flow  as  it  passed  the  plaintiffs' 
mill.  Neither  am  I,  of  course,  prepared  to  say — 
taking  the  view  that  I  do — that  you  can  treat 
this  obstruction  like  the  case  of  a  stake  put  in  the 
water,  which  was  disposed  of  by  Lord  Cran worth 
in  the  House  of  Lords,  in  the  case  of  Bickett  v. 
Morris  (L.  Rep.  1  Sco.  &  Div.  47),  by  the  applica- 
tion of  the  maxim  De  minimis  non  curat  prastor. 
But  notwithstanding  that,  and  notwithstanding 
the  fact  that  the  obstruction  is  a  sensible 
obstruction,  I  think  as  things  stand  at  present, 
and  as  the  evidence  is  now  before  us,  that  the 
plaintiffs  are  not  entitled  to  any  injunction  at  all. 
The  real  truth  of  the  matter  is,  according  to  my 
understanding  of  the  judgments  in  the  House  of 
Lords,  and  particularly  the  judgment  in  Bickett 
v.  Morris  (ubi  sup),  that  it  is  not  a  true  proposi- 
tus u  of  law  to  say  that  a  riparian  proprietor  is 
always  entitled  to  an  injunction  if  there  is  any 
obstruction  of  the  water  by  a  riparian  proprietor 
above  him,  unless  you  can  say  that  the  obstruc- 
tion is  so  small  that  it  lets  in  the  application  of 
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the  maxim  De  minimis  nan  curat  praetor.     It 
seems  to  me  that  there  is  nothing  in  the  opinions 
of  the  Law  Lords  in  Bickett  v.  morris  (ubi  sup.) 
which  compels  one  to  arrive  at  such  a  conclusion 
— a  conclusion  which  would,  in  mj  judgment,  if 
it  were  good  law  be  reallj  impossible  of  applica- 
tion with  regard  to  the  enjoyment  bj  successive 
riparian   proprietors    of    the   convenience    and 
advantage  of  the  flow  of  water.    But  I  propose 
at  the  present  moment  just  to  read  one  short 
passage  from  the  opinion  of  Lord  Westbury  in 
Bickett  v.  Morris  (ubi  sup.)  as  showing  that  Lord 
Westbury  had  it  in  his  mind  that,  whether  the 
plaintiffs  were  applying  for  damages  or  whether 
the  plaintiffs  were  seeking  to  get  an  injunction, 
in  either  case  they  must  show  a  present  sensible 
injury  or  some  evidence  of  it.     The  particular 
passage  that  I  am  going  to  read  is  upon  p.  61  of 
L.  Bep.  1  Sco.  &  Div.    But  in  order  to  make  that 
passage  easily  intelligible  as  a  part  of  my  argu- 
ment—when I  say  easily  intelligible  I  mean  the 
words  are  intelligible    enough  in  themselves — I 
will  read  first  the  small  passage  that  Mr.  Neville 
read  to  us  from  the  opinion  of  Lord  Cranworth. 
That  was  the  passage  on  the  top  of  p.  59  of 
L.  Bep.  1  Sco.  &  Div.,  and  it  is  a  quotation  by 
Lord  Cranworth    from  the  judgment  of   Lord 
Benholme:    "The  owners  of  the  land  on  the 
banks  are  not  bound  to  obtain  or  be  guided  by 
the   opinions  of   engineers    or   other   scientific 
persons,  as  to  what  is  likely  to  be  the  consequence 
of  any  obstruction  set  up  in  waters  in  which  they 
all  have  a  common  interest.    There  is  in  this  case, 
and  in  all  such  oases  there  ever  must  be,  a  conflict 
of  evidence  as  to  the  probable  result  of  what  is 
done.    The  law  does  not  impose  on  riparian -pro- 
prietors the  duty  of   scanning  the  accuracy  or 
appreciating  the  weight  of  such  testimony.   They 
are  allowed  to  say:   'We  have  all  a  common 
interest  in  the  unrestricted  flow  of  the  water,  and 
we  forbid  any  interference  with  it/     This  is  a 
plain,  intelligible    rule,  easily  understood    and 
easily  followed,  and  from  which  I  think  your 
Lordships  ought  not  to  allow  any  departure." 
That   is   the   passage  from  which  Mr.  Neville 
invites  us  to  draw  the  conclusion  that   if  you 
have  got  a  flowing  stream,  and   you  have  got 
any  obstruction  which  is  a  sensible  obstruction, 
and  falls  outside  the  limits  of  the  minima  of 
which  the  law  will  not  take  notice,  the  proprietor 
who  complains  of  that  is  entitled  de  jure  to  an 
injunction.    Now,  having  read  that   passage,  I 
will   read   the   passage   from  Lord    Westbury's 
opinion  to  show  that  that  was  not  the  way  in 
which   he  understood  the  proposition.    At   the 
bottom  of  p.  61  of  L.  Bep.  1  Soo.  &  Div.  he  says : 
"  In  the  bed  of  a  river  there  may  possibly  be  a 
difference  in  the  level  of  the  ground  whioh,  as  we 
know,  has  the  effect  of    directing    the  tide  or 
current  in  a  particular  direction.    Suppose  the 
ordinary  current  flows  in  a  manner  which  has 
created  for  itself  by  attrition  a    bay  in  a  parti- 
cular part  of  the  bank ;  if  that  were  obstructed 
by  a  building,  the  effect  might  be  to  alter  the 
course  of  the  current  so  as  to  direct  the  flow  with 
a  greater  degree  of  violence  upon  the  opposite 
bank,  or  upon  some  other  portion  of  the  same 
bank;    and  then,  if  at  that  part  of  the  bank 
to  which  the  accelerated  flow  of  the  water  in 
greater  force  is  thus  directed,  there  happens  to 
be  a  building  erected,  the  flow  of  the  water,  thus 
produced  by  the  artificial  obstruction,  would  have 


the  effect,  possibly,  of  wearing  away  the  founda- 
tion of  that  building  at  some  remote  period,  and 
would  thereby  be  productive  of  very  considerable 
damage."    I  judge  from  that  passage  that  Lord 
Westbury,  at  all  events,  would  not  have  affirmed 
that  you  are  entitled  to  an  immediate  injunction 
irrespective  of  some  suggestion  that  there  was  a 
cause  at  work  which  at  some  period  or   other 
would  be  productive  of  very  considerable  damage. 
Now,  if  one  turns  to  the  opinion  of  Lord  Black- 
burn in  Orr-Euring  ▼.  Colquhoun  (2  App.  Gas.  839, 
at  p.  853),  he  says  :  "  I  have  come  to  the  conclu- 
sion that  they  " — that  is,  the  court  below — M  have 
taken  a  mistaken  view  of  the  principle  on  which 
the  case  of  Bickett  v.  Morris  (ubi  sup.)  in  your 
Lordships*  House,  and  those  Scotch  cases  which 
are  there  affirmed,  were  decided,  or,  at  least,  have 
applied  it  to  a  case  to  which  I  think  the  true  prin- 
ciple does  not  apply.    I  think  and  submit  to  your 
Lordships  that  the  principle  on  which  they  were 
really  decided  was  that  where  any  unauthorised 
erection  is  a  sensible  injury  to  the  proprietary 
rights  of  an  individual  there  is  injuria  for  which 
he  might,  in  a  court  of  law  in  England,  recover  at 
least  nominal  damages.    A  court  of   equity  in 
England  or  the  Court  of  Session  in  Scotland  in 
the  exercise  of  its  equitable  jurisdiction  would 
not  order  the  removal  of  the  erection  if  convinced 
that  the  damage  was  only  nominal,  but  where 
there  is  an  injury  to  the  proprietary  rights  in 
running  streams,  the  present  injury   now  pro- 
ducing no  damage  may  hereafter  produce  much. 
And  I   understand  the   principle  of    Bickett  v. 
Morris  (ubi  sup.)  to  be  that  where  an  erection  ib 
a   present   sensible    injuria    to  the  proprietary 
right  of  the  owner  of  the  other  part  of  the  alveus, 
or  of  the  opposite   bank  of  a  running  stream, 
he  may  have  it  removed  on  the  ground  that  there 
is  a  present  injury  to  the  right  of  property,  if  it 
is  impossible  to  predicate  that  it  may  not  produce 
serious  damage  in  future,  though  the  complaining 
party  is  not  yet  in  a  position  to  qualify  present 
damage.    And  I  think  the  same    principle  will 
apply  where  the  complaining  party  is  not  a  pro- 
prietor, ex  adverso,  of  the  spot  where  the  erection 
is  made,  but  is  a  proprietor  of  land  on  the  banks 
of  the  stream  below  the  spot,  but  so  near  to  it 
that  the  erection  in  alveo  alters  the  natural  flow 
of  the  water  on  the  complaining  parties'  land. 
But  I  do  not  think  it  was  intended  to  be  decided, 
and  I  do  not  think  it  is  the  law,  that  an  erection 
in  alveo  of  a  natural  stream  is  illegal  per  se,  if  all 
who  have  property  on  the  banks  of  the  stream 
consent  to  the  erection.    Nor  do  I  think  it  was 
meant  to  be  decided,  nor  do  I  think  it  law,  that  a 
riparian  proprietor  on  the  water  of  Kilmarnock 
or  on  the  water  of  Irvine,  into  which  it  flows,  ten 
miles  below  the  town,  on  whose  land  the  flow  of 
the  water  would  be  in  no  way  affected,  could  have 
maintained  the  action  against  Biokett  for  altering 
the  line  of  his  building  in  the  town  on  the  water 
side,  whioh  Morris,  the  proprietor  of  the  houses 
and  building  ground  immediately  opposite,  did 
maintain,  for  I  think  that  there  would  be  no  injury 
to  the  proprietary  right  of  the  party  complaining 
in  respect  of  such  land,  no  injuria  to  him."   I 
gather  from  those  observations  that  the  view  of 
Lord  Blackburn — who  is  expressly  recognising 
the  authority  of  Bickett  v.  Morris  (ubi  sup.)— is 
that  with  reference  to  an  injunction  nobody  is 
entitled  to  ask  as  of  right  for  an  injunction  unless 
he  is  in  a  position  to  snow  that  the  obstruction  to 
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the  water  will  hereafter  affect  his  proprietary 
rights.      It  is  auite  true  that  the  moment   he 
can  show  that,  it  is  not  necessary  for  the  com- 
plaining party  to  say  exactly  what  damage  will 
result.     He  must,  however,  in  my  judgment,  in 
order  to  entitle  him  to  an  injunction,  show  that 
the  obstruction  is  of  suoh  a  character  that  it 
might   reasonably  be  expected  that  some  injury 
will  be  caused  to  him,  the  complaining  party,  by 
the  obstruction.     Now,  in  my  judgment,  if  you 
take  the  particular  injury  which  is  suggested  by 
the  plaintiffs  here,  the  evidence  shows  to  demon- 
stration not  only  that  the  sluices  did  not  cause 
the  particular  damage  which  is  the  subject  of  this 
action,  but  that  in  no  condition  of  the  water  could 
they  possibly  have  that  result.    Under  these  cir- 
cumstances it  seems  to  me  that  the  plaintiffs  are 
not  only  not  entitled  to  damages,  but  they  are  not 
entitled  to  an  injunction.    It  may  be  that  here- 
after— though  I  do  not  think  it  very  probable — 
there  might  be  some  evidence  to  show  that  the 
obstruction  here  in  some  way  so  affected  the  flow 
of  the  water  as  to  produce  some  injury — some 
undermining  injury  or  some  other  injury  of  a 
totally  different  character  to  the  injury  caused  in 
this  action.    If  that  state  of  things  should  ever 
come  about,  I  do  not  wish  to  be  supposed  to  say 
that  the  plaintiffs  could  not  come  upon  giving 
certain  evidence  of  that  and  obtain  an  injunction. 
But  all  that  I  do  say  is  that  at  the  present  moment 
there  is  not  upon  the  evidence  any  appearance 
whatsoever  of  any  alteration  in  the  flow  of  this 
stream   brought  about  by  the  sluices  doing  any 
damage  to   the  plaintiffs'  mill    excepting   that 
damage  which  it  has  been  suggested  was  brought 
about  on  the  occasion  of  this  storm.    And  I  am 
perfectly  clear  myself  upon  the  evidence  that  the 
sluices  not  only  did  not  cause  that  damage  upon 
this  particular  occasion,  but  that  no  condition  of 
the  river  ever  could  bring  about  damage  of  a 
similar  character  or  cause  any  injury  of  a  similar 
character  to  the  plaintiffs.    Under  these  circum- 
stances, although  the  sluices  in  fact  must  have 
produced  some  alteration  in  the  flow  of  the  river, 
it  seems  to  me — I  mention  that  piece  of  evidence 
-—that  the  fall  of  the  water,  2ft.  or  3ft.,  whatever 
it  was,  at  the  sluices  where  it  passed  over  them 
does  prove  that  to  a  certain  extent  there  must 
have  been  a  retardation  in  the  flow  of  the  beck  at 
that  point.    And  I  have  no  doubt  that  to  the 
extent  of  some  2ft.  or  3ft  the  water  was  penned 
up  or  penned  back.    Whether  such  penning  back 
would  reach  the  plaintiffs'  premises  I  cannot  on 
the  evidence  say.    I  should  think  it  was  very 
doubtful.    At  ail  events  it  is  not  suggested  that 
that  suoh  a  penning  back  is  causing  or  oould 
cause  any  damage  to  the  plaintiffs  as  riparian  pro- 
prietors.   Under  those  circumstances  I  think  that, 
without  departing  in  any  way  from  the  rule  that 
was  laid  down  in  Biekett  v.  Morris  (ubi  «*p.)— 
whether  you  take  it  as  stated  by  Lord  Cranworth 
or  take  it  as   stated   by  Lord  Westbury — the 
plaintiffs  have  no  right  to  an  injunction.    The 
result   is,  as   there   is   neither   injunction   nor 
damages,    the    action   fails   altogether,    and    I 
think   that  the  appeal  must  therefore  be  dis- 
missed. 

Bombb,  L.J.  —  In  the  first  place,  upon  the 
evidence  I  have  come  to  the  conclusion  that  the 
erection  by  the  defendants  of  these  sluices  and 
weirs  did  not  cause,  or  in  any  way  contribute  to, 
the  damage  suffered  by  the  plaintiffs  in  respect  of 


which  they  sue.  That  disposes  of  the  case  so  far 
as  concerns  the  claim  for  damages.  I  also  think 
that  the  plaintiffs  fail  in  their  claim  for  an  injunc- 
tion on  the  ground  that,  wholly  apart  from  any 
question  of  damage,  on  the  evidence  they  have  not 
established  that  the  erection  of  these  works  by  the 
defendants  caused  any  sensible  injuria  to  the 
rights  of  the  plaintiffs,  and  that  therefore  they 
are  not  entitled  to  an  order  to  have  these 
works  removed.  The  claim  for  an  injunction 
therefore  also  fails,  and  the  appeal  must  be 
dismissed. 

Stirling,  L.J. — I  agree  with  the  conclusion  of 
fact  at  which  my  brethren  have  arrived.  I  rely  on 
the  evidence  to  which  our  attention  was  called  by 
Sir  Robert  Reid,  as  to  the  carrying  capacity  of  the 
stream  at  the  sluices  which  have  been  erected 
by  the  defendants.  That  to  my  mind  affords  an 
answer  to  much  of  the  evidence  which  was  adduced 
on  behalf  of  the  plaintiffs.  But  it  is  rather  in  the 
nature  of  an  argumentum  ad  hominem  than  carry- 
ing complete  conviction  to  my  mind.  In  fact,  I 
doubt  very  much  the  basis  of  the  reasoning  on 
which  both  sides  rely  in  the  estimation  of  the 
volume  of  water  which  passes  at  the  various 
points  in  this  stream  in  a  flooded  state,  which 
was  its  condition  on  the  occasion  which  is  referred 
to.  But  the  other  point  to  which  he  called  atten- 
tion— namely,  the  escape  of  water— does  seem  to 
me  to  be  a  very  strong  pieoe  of  evidence  to  show 
that  the  result  which  caused  the  damage  was  not 
due  to  the  penning  back  of  the  water  at  the 
sluices,  but  to  the  vast  accumulation  of  water 
from  the  extraordinary  storm  which  took  place 
on  the  date  of  this  disaster.  Coming  to  that 
conclusion,  it  follows  that  no  damages  can  be 
given  in  this  action,  and  in  the  result  the  plain- 
tiffs are  content  with  asking  for  an  injunction. 
The  injunction  thus  asked  for  is  necessarily  a 
mandatory  injunction,  claiming  the  removal  of 
these  sluices,  which  have  now  been  erected  for 
some  time.  In  awarding  a  mandatory  injunction 
the  court  has  a  discretion.  And  it  iB  pointed  out 
by  Lord  Blackburn  in  the  case  of  Orr-Bwinp  v. 
Colquhoun  (ubi  sup.)  that  although  there  might 
be  a  case  in  which  nominal  damages  would  be 
awarded  at  law  for  an  injury  to  the  rights  of  a 
riparian  owner  on  a  river,  yet  it  would  not  neces- 
sarily follow  that  the  court  would  order  the 
removal  of  the  erection  if  it  was  considered  that 
the  damage  was  not  only  nominal,  but  that  there 
was  no  probability  of  any  substantial  damage 
arising  from  the  continuance  of  the  erection. 
Now,  the  state  of  things  here  is  this :  that  there 
has  occurred  an  extraordinary  storm,  Hid  the 
damage  which  has  resulted  is  not,  in  our  opinion, 
attributable  to  the  acts  of  the  defendants.  It 
seems  to  me  that  it  is  almost  impossible  to 
suppose  that  in  any  future  case  any  such  damage 
would  be  occasioned  by  these  works  of  the  defen- 
dants. I  think,  therefore,  that  it  would  not  be 
in  accordance  with  the  practice  of  the  court  if, 
in  such  a  case  as  this,  a  mandatory  order  was 
made.  I  should  like  also  to  add,  speaking  entirely 
for  myself,  that  I  have  a  further  difficulty  as  to 
the  position  of  the  plaintiffs,  because  the  com- 

Elaint  of  the  plaintiffs  is  that  the  defendants 
ave  erected  movable  sluices  that  can  move  up 
and  down  in  the  channel  of  the  river,  and  tbey 
attribute  the  damage  to  the  existence  of  these 
sluices.  On  the  other  hand,  they,  or  their  pre- 
decessors in  title,  have  built  over  the  channel  of 
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the  river,  and  the  plaintiffs'  case  is  that  the 
proximate  cause  of  the  damage  was  the  existence 
of  that  covering;  because  one  point  on  which 
both  sides  are  agreed  was  this,  tnat  the  disaster 
was  due  to  the  retardation  of  the  current  of  the 
stream  caused  by  its  rise  so  as  to  come  in  contact 
with  the  erections  which  had  been  placed  over  it 
on  the  plaintiffs'  ground.  Before  I  could  have 
assented  either  to  an  award  of  nominal  damages 
or  to  the  granting  of  an  injunction,  I  confess  I 
must  have  heard  further  argument.  In  the 
conclusion  of  fact  at  which  we  have  arrived, 
it  is  not  necessary  to  go  into  that.  I  desired 
to  state  my  own  view  in  order  that  it  might 
not  be  supposed  that  it  had  been  passed  by. 

Appeal  dismissed. 

The  defendants'  appeal  was  then  argued. 

Tindal  Atkinson,  K.C.  (Sir  Robert  Beid,  K.C. 
Younger,  K.C.,  and  W.J.  Waugh  with  him)  for  the 
defendants. — The  act,  neglect,  or  default  (if  any) 
in  respect  of  whi.h  the  plaintiffs  brought  this 
action  was  don^  in  pursuance,  or  execution,  or 
intended  execution  of  Act  of  Parliament  and  of 
public  duty  and  authority — namely,  in  pursuance, 
or  execution,  or  intended  execution  of,  among 
other  Acts,  the  Electric  Lighting  Acts  of  1882  and 
1888  and  the  Bradford  Electric  Lighting  Order 
1883  confirmed  by  the  Electric  Lighting  Provi- 
sional Orders  (No.  8)  Act  1883.  The  defendants 
accordingly  object  that  sub- sect,  (a)  of  sect.  1  of 
the  Public  Authorities  Protection  Act  1893  has 
not  been  complied  with.  It  was  alleged  that  the 
defendants  in  carrying  out  their  statutory  duties, 
the  purchase  of  the  land  and  the  subsequent  erec- 
tion of  the  sluices,  caused  an  injury  to  the 
plaintiffs.  That  contention  has  been  negatived  by 
the  court.  In  Fielden  v.  Morley  Corporation  (82 
L.  T.  Rep.  29  ;  (1900)  A.  0.  133)  Lindley,  M.R. 
pointed  out  that  the  preamble  or  the  title  of 
the  Act  must  be  incorporated  therewith.  It 
is  "  An  Act  to  generalise  and  amend  certain 
statutory  provisions  for  the  protection  of  per- 
sons acting  in  the  execution  of  statutory  and 
other  public  duties."  The  question  has  arisen 
also  in 

The  Ydun,  81  L.  T.  Rep.  10;  (1899)  P.  236  ; 
Chamberlain  and  Hookham   Limited  v.  Bradford 
Corporation,  83  L  T.  Rap.  518. 

The  latter  case  shows  how  wide  the  interpretation 
has  been  that  has  been  put  on  the  Aot  of  1893  by 
the  Chancery  Division.  Kekewich,  J.  held  in  that 
case  that  the  defendants,  the  Bradford  Corpora- 
tion, were  entitled  under  the  Act  to  costs  as 
between  solicitor  and  client.  [Rombr,  L.J. — If 
what  the  defeudaats  did  in  *that  case  was  Rome- 
thing  done  "  in  pursuance,  or  execution,  or 
intended  execution  "  of  a  statutory  duty,  it  seems 
to  me  that  every  public  body  would  always  be 
entitled  to  solicitor  and  client  costs  in  every 
action.]  In  the  present  case  the  defendants'  act 
was  done  in  pursuance,  or  execution,  or  intended 
execution  of  an  Act  of  Parliament,  the  act  com- 
plained of  being  the  putting  of  these  sluices  in 
the  stream  to  the  detriment  of  the  plaintiffs. 
That  was  an  act  of  construction,  which  was  war- 
ranted and  empowered  on  the  part  of  the  defen- 
dants by  statutory  powers.  If  the  Aot  of  1893  is 
to  be  construed  as  being  limited  to  acts  in  the 
shape  of  the  execution  of  public  duties,  I  submit 
that  the  supply  of  light,  and  the  supply  of  water, 


and  the  drainage  of  a  district,  are  all  acts  which 
the  Legislature  has  thought  fit  to  intrust  to  the 
hands  of  a  public  authority.  The  Bradford  Cor- 
poration is  a  public  authority,  and  not  a  private 
trading  concern. 

Neville,  K.C.  (with  him  Hughes,  K.C.  and 
Kenyon  Parker)  for  the  plaintiffs. — What  has  to 
be  decided  is  whether  the  effect  of  sect  1  of  the 
Act  of  1893  is  unlimited,  so  that,  whenever  a 
public  authority  is  sued  in  respect  of  anything 
which  it  has  done — because  a  public  authority  must 
always  be  acting  under  some  statutory  authority 
— such  authority,  if  successful,  is  entitled  to  soli- 
citor and  olient  costs.  I  do  not  think  that  the 
statement  of  the  law  can  be  put  more  precisely 
than  it  was  in  The  Ydun  (ubi  sup.)  by  the  learned 
President.  The  question  is  whether  the  effect  of 
the  statute  is  that  where  a  public  authority  is 
authorised  to  enter  upon  a  commercial  enterprise 
of  any  kind,  its  proceedings  in  furtherance  of  that 
commercial  enterprise  are  to  be  upon  a  different 
footing  from  those  of  other  persons,  and  its 
opponents  are  to  be  condemned  in  solicitor  and 
client  costs  in  case  they  are  unsuccessful  in  litiga- 
tion against  the  public  authority.  In  Fielden  v. 
Morley  Corporation  (ubi  sup.)  there  was  the 
building  of  an  aqueduct  over  the  land  of  another 
person.  It  is  perfectly  clear  that  that  could  only 
have  been  done  under  some  special  Act— that  is  to 
say,  an  Act  which  gave  a  special  authority.  The 
first  subject  of  inquiry,  therefore,  is  whether  it 
was  done  in  pursuance  of  a  public  duty. 
Some  limitation  must  be  put  upon  the  abso- 
lutely general  words  of  sect.  1  of  the  Act  of 
1893,  for  prima  facie  one  does  not  attribute  to 
the  Legislature  the  imposition  of  gross  injustice. 
It  causes  an  intolerable  injustice  if  the  interpre- 
tation that  the  defendants  seek  to  put  upon  the 
section  is  really  right — that  is  to  say,  that  because 
a  public  body  is  exercising  proprietary  rights  you 
must  either  submit  to  what  you  believe  to  be  an 
interference  with  your  rights,  or  you  must  be 
mulcted  in  a  special  penalty  because  you  have 
dared  to  sue  a  public  authority.  That  never  could 
have  been  intended.  It  is  contrary  to  the  course 
of  the  Legislature  to  legislate  and  differentiate 
in  this  way.  What  makes  this  work  done  by  the 
defendants  a  public  duty  any  more  than  the  same 
enterprise  carried  out  by  a  syndicate  or  by 
private  individuals?  The  lighting  of  a  town, 
which  is  a  private  enterprise,  supposing  A.,  B.f 
and  C.  get  statutory  authority  to  carry  it  into 
effect,  does  not  become  a  public  duty  because  a 
public  authority  gets  the  same  powers.  The 
mere  substitution  as  undertakers  of  a  public 
authority  does  not  convert  what  otherwise  was  not 
a  public  duty  into  a  public  duty.  If  Kekewich,  J. 
was  right  in  the  decision  that  he  came  to  in 
Chamberlain  and  Hookham  Limited  v.  Bradford 
Corporation  (ubi  sup.),  then  I  admit  that  there  is 
no  limitation  of  the  words  of  the  section  at  all. 
But  I  contend  that  he  was  not  right.  All  the  cases 
which  have  been  deoided  up  to  the  present  time, 
except  that  of  Chamberlain  and  Hookham 
Limited  v.  Bradford  Corporation  (ubi  sup.),  are 
readily  distinguishable  from  the  present  case. 
They  are  cases  where  either  the  public  authority 
was  acting  undoubtedly  in  performance  of  a 
public  duty  or  where  it  was  doing  that  which  it 
had  a  special  authority  to  do  in  itself,  such  as 
either  erecting  a  hospital  or  carrying  an  aqueduct 
over  another  person's  land.    Of  course  Chamber- 
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lain  and  Hookham  Limited  v.  Bradford  Corpora- 
tion (ubi  sup.)  does  not  stand  on  that  footing. 
Bat  I  submit  that  Kekewioh,  J.  in  that  case  was 
giving  the  section  a  totally  unrestricted  interpre- 

tetion-  Cur.  adv.  vuU. 

July  21. —  The  following  written  judgments 
were  delivered : — 

Williams,  L.J.— The  Act  56  &  57  Vict.  c.  61 
is  intituled  "An  Act  to  generalise  and  amend 
certain  statutory  provisions  for  the  protection  of 
persons  acting  in  the  execution  of  statutory  and 
other  public  duties " ;  and  the  short  title  of  the 
Act  is  "  The  Public  Authorities  Protection  Act 
1893."  It  is  enacted  by  sect.  1  of  this  statute 
that  "  Where,  after  the  commencement  of  this  Act, 
any  action,  prosecution,  or  other  proceeding  is 
commenced  in  the  United  Kingdom  against  any 
person  for  any  act  done  in  pursuance,  or  execution, 
or  intended  execution  of  any  Act  of  Parliament, 
or  of  any  public  duty  or  authority,  or  in  respect 
of  any  alleged  neglect  or  default  in  the  exe- 
cution of  any  such  act,  daty,  or  authority,  the 
following  provisions  shall  have  effect"  Then 
follow  provisions  (a)  and  (&),  the  former  relating 
to  the  time  within  which  the  action  must  be 
brought,  the  latter  to  costs — viz.,  that  "  wherever 
in  any  such  action  judgment  is  obtained  by  the 
defendant  it  shall  carry  costs  to  be  taxed  as 
between  solicitor  and  client."  The  Master  of  the 
Bolls  (Lindley)  points  out  in  his  judgment  in 
Fielden  v.  Morley  Corporation  (79  L.  T.  Rep.  231 ; 
(1899)  1  Ch.  1),  which  was  affirmed  in  the  House 
of  Lords  (82  L.  T.  Rep.  29 ;  (1900)  A.  0. 133),  that 
although  the  "  language  "  of  the  statute  "  is  wide, 
the  key  to  the  enactment  is,"  a  desire  "  to  protect 
public  bodies  from  expense  when  they  are  unsuc- 
cessfully sued  in  respect  of  acts  done,  or  omitted 
to  be  done,  in  the  exercise  of  statutory  powers  or 
duties."  Lindley,  M.R.  apparently  thought  that 
some  limitation  must  be  put  on  the  wide  words  of 
the  section.  He  seems  to  think  that  the  limit  is 
that  the  section  does  not  apply  to  private  persons 
acting  in  pursuance  of  a  statutory  authority,  but 
only  to  persons  who  are  acting  in  pursuance  of 

Sublio  duties  or  authorities ;  but  he  does  not  so 
ecide.  On  the  contrary,  he  says :  "  It  is  not 
necessary  to  consider  what  oases,  if  any,  do  not 
fall  within  the  Act,  although  apparently  within 
the  words.  I  add  that  by  way  of  precaution, 
because  some  day  there  will  probably  be  a  great 
discusHion  as  to  what  acts  or  defaults  do  or  do 
not  come  within  it."  Sir  Francis  Jeune,  in  The 
Ydun  (81  L.  T.  Rep.  10 ;  (1899)  P.  236),  held  that 
the  Act  applies  to  a  public  authority  acting  in 

Csuauce  of  a  trade  or  business  which  in  private 
da  would  be  of  a  private  character.  This 
decision  was  affirmed  by  the  Court  of  Appeal,  but 
the  judgments  do  not  go  quite  the  length  of  the 
judgment  of  Sir  Francis  Jeune.  I  mean  that  the 
judgments  in  the  Court  of  Appeal  do  not  neces- 
sarily affirm  the  proposition  that  the  Act  applies 
to  municipal  trading  under  the  authority  of  a 
special  Act  or  order  which  a  corporation  or  other 
public  body  choose  to  obtain  just  as  any  private 
person  might  do  without  being  under  any  obliga- 
tion so  to  do.  The  public  authority  in  regard  to 
such  trading  is,  in  fact,  a  mere  volunteer,  and  it 
may  be  urged  that,  as  the  public  authority  is 
under  no  obligation  to  exercise  the  statutory 
authority  which  it  has  obtained,  and  is  at  liberty 
to  make  a  profit  by  the  exercise  of  the  authority, 


such  profit,  however,  going  of  course  in  reduction 
of  local  taxation,  there  is  no  reason  why  a  public 
body  trading  in  competition  with  private  traders 
should  be  protected  as  to  their  costs  or  the  time 
within  which  an  action  should  be  brought.  The 
Court  of  Appeal,  in  affirming  the  judgment  of  the 
President  in  The  Ydun  {ubi  sup.),  certainly  pro- 
ceeded rather  on  the  ground  that  the  action  had 
been  brought  against  a  public  body  in  respect  of 
alleged  default  on  their  part  in  the  execution  of 
their  public  duty  as  the  authority  for  the  port 
and  harbour  of  Preston.  In  the  case,  however,  of 
Chamberlain  v.  Corporation  of  Bradford  (ante, 
p.  68 ;  83  L.  T.  Rep.  518)  the  defendant  corporation 
were  empowered  by  a  provisional  order  duly  con- 
firmed to  supply  electricity  within  their  district, 
and  one  of  the  clauses  empowered  the  corporation 
to  "  let  for  hire  any  meter  for  ascertaining  the 
value  of  the  supply  of  electricity  by  them  to  any 
customer."  The  corporation  hired  meters  for 
this  purpose  which  the  plaintiffs  alleged  were  an 
infringement  of  their  patent,  and  in  respect  of 
such  alleged  infringement  they  sought  an  injunc- 
tion, but  their  action  was  dismissed  with  costs. 
Kekewioh,  J.  held  that  the  corporation  were 
entitled  to  have  their  costs  taxed  as  between 
solicitor  and  client,  as  they  were,  in  supplying 
the  meters,  acting  in  pursuance  of  a  public 
"  authority  "  within  the  meaning  of  sect.  1  of  the 
Public  Authorities  Protection  Act  1893.  If  this 
case  is  good  law  it  clearly  covers  the  present,  but 
it  does  not  bind  us  if  it  is  wrong.  The  argument 
against  it  being  good  law  is  put  somewhat  in  this 
way.  It  is  said  that  the  proper  conclusion  to 
draw  from  the  judgment  of  Lindley,  M.R.  in 
Fielden  v.  Morley  Corporation  {ubi  sup.)  is  that 
it  is  only  public  authorities  which  come  within 
the  purview  of  the  Act,  and  that,  if  this  is  so,  it 
is  only  acts  done  by  public  authorities  as 
such — that  is  to  say,  acts  done  by  public  autho- 
rities in  pursuance  of  a  duty  imposed  on  them 
by  the  common  law,  or  by  statute — which  fall 
within  the  protection  of  the  statute  56  &  57 
Vict.,  or  any  other  statute  passed  for  the  protec- 
tion of  persons  acting  in  the  execution  of  statu- 
tory and  other  public  duties,  and  the  exercise  by 
a  corporation  of  authorities  or  powers  to  carry 
on  a  business  of  electric  light  supply,  or  any 
other  business  which  may  be  carried  on  by  any 
person  who  or  company  which  obtains  the  neces- 
sary order  and  statutory  confirmation,  is  not 
something  done  "  in  the  execution  of  statutory  or 
other  publio  duties  "  as  mentioned  in  the  title  to 
the  statute,  and  that  the  words  of  sect.  1,  "  any 
act  done  in  pursuance,  or  execution,  or  intended 
execution  of  any  Act  of  Parliament,  or  of  any 
public  duty  or  authority,"  must  be  construed  as 
limited  to  things  done  in  the  execution  of  statu- 
tory and  other  public  duties.  There  does  not 
seem  to  be  any  case  which  decides  that  the  words 
of  the  statute  must  be  limited  in  this  way.  Sir 
Francis  Jeune  in  The  Ydun  (ubi  sup.)  says  that  a 
railway  company,  although  it  certainly  does  act 
in  pursuance  or  execution  of  an  Act  of  Parlia- 
ment, is  not  included  within  the  operation  of 
sect.  1.  But,  as  he  goes  on  to  say  that  a  public 
authority  is  protected  by  the  section  even  when 
acting  in  pursuance  of  trade  or  business,  I 
presume  his  view  is  that  a  railway  company  is  not 
a  publio  authority  within  the  meaning  of  the 
statute.  In  Attorney -General  v.  Margate  Pier  and 
Harbour  Company  (82  L.  T.  Rep.  448 ;  (1900)  1 
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Oh.    749)    Kekewioh,    J.   held   that  a  pier  and 
harbour  company  did  not  fall  within  the  section, 
bat  in  that  case  part  of  the  earnings  were  appro- 
priated to  a  dividend  for  the  shareholders.    On 
the  whole,  I  think  it  is  sufficient  to  say  in  this 
case  that  the  Bradford  Corporation  were  acting 
in  pursuance  of  an  Act  of  Parliament,  and  that 
the  protection  of  the  Act  seems  plainly  to  extend 
to  a  municipal  authority  supported  primarily  by 
the  levy  of  rates,  and  which  is  bound  to  apply  all 
the  earnings  of  any  undertaking  authorised  by 
statute  in  relief  of  the  ratepayers.    I  think,  there- 
fore, that  we  ought  to  order  that  the  judgment 
obtained  by  the  Bradford  Corporation  against  the 
plaintiffs  sball  carry  costs  to  be  taxed  as  between 
solicitor  and  client.    It  may  seem  hard  that  this 
unequal  liability  for  costs  should  be  imposed  upon 
the  plaintiffs  in  a  case  where  the  Act  of  Parlia- 
ment, under  the  authority  of  whioh  the  defendant 
corporation  were  acting,  left  it  absolutely  optional 
with  them  whether  or  not  they  should  erect  the 
structure  complained  of  in  the  place  at  which 
they  did,  and  where  the  only  question  between 
the    parties    was   the    rery    arguable    question 
as  to  whether  or  not  the  structure  thus  erected 
by    the   corporation    was   an    invasion   of   the 
rights  of  the  plaintiffs  as  riparian  proprietors. 
But  I  can  find  nothing  in  the  Act  to  justify 
the  exclusion  from  the  protection   afforded  by 
the  Aot  to  public  authorities  of   such   a  case 
as  this. 

Bombb,  L.J. — Having  regard  to  some  of  the 
arguments  used  on  behalf  of  the  plaintiffs,  I 
think  it  right  to  state  that  this  court  is  not  con- 
cerned with  the  policy   of   the    Legislature  in 
passing  the  Public  Authorities  Protection  Aot 
1893,  and  ought  not  to  approach  any  question  as 
to  the  application  of  the  Act  to  a  particular  case 
with  any  feeling  that  it  is  desirable  that  the  pro- 
visions of  the  Aot  should,  if  possible,  either  be 
enlarged   or   be    curtailed  in  their  application. 
The  Act  must  be  properly  construed  and  applied 
even  if  the  result  may  in  certain  oases  appear  to 
bear  hardly  on  plaintiffs  or  applicants.    Now,  I 
agree  with  the  arguments  of  the  plaintiffs  in  the 
present  case    that  in  construing  the  Aot  the 
court  may  and  ought  to  look  to  the  general  scope 
of  the  Act  as  expressed  in  its  title.   But,  so  doing, 
it  still  appears  to  me  that  the  present  action 
comes  within  the  operation  of  the  Aot.     The 
defendants  in   lighting    or  providing    for    the 
lighting  of  the  streets  of  Bradford   under  the 
powers  conferred  upon  them  by  their  provisional 
order  were,  in  my  opinion,  acting  in  execution 
of  a  public  duty  or  authority.    The  sluices  and 
works  complained  of  by  the  plaintiffs  were  erected 
by  the  defendants  in  pursuance  of  and  solely  in 
execution  or  intended  execution  of  those  powers; 
and  therefore  constituted  within   the   words  of 
the  statute  an  "  act  done  in  pursuance,  or  execu- 
tion, or  intended  execution  of  a  public  duty  or 
authority."    And  this  action  is  one  which  seems 
to  me  expressly  to  fall  within  the  statute,  for  the 
sole  cause  of  complaint  of  the  plaintiffs  as  against 
the  defendants   is  the   erection  by  the  defen- 
dants of  the  above-mentioned  sluices  and  works, 
and  the  action  is  one  against  the  defendants 
"for"  such  an  aot  as  is  specified  by  the  statute. 
It  is  not  an  action  based  on  some  conduct  of  the 
defendants    which  is  only  indirectly  concerned 
with  their  publio  duty  or  authority.    It  is  an 
action  whose  ground  is  an    act   done    by    the 


defendants  directly  in  execution  or  intended 
execution  of  their  public  duty  or  authority.  I 
think,  therefore,  that  the  appeal  should  be 
allowed. 

Stirling,  L.J. — I  am  of  the  same   opinion. 
In  the  view  which  I  take  of  the  facts,  I  find  it 
impossible  to  distinguish  the  present  case  from 
that  of  Fielden  v.  Motley  Corporation  (ubi  sup.). 
The  defendants  in  this  case  are  a  municipal  cor- 
poration having  a  statutory  power  to  supply  to 
the  municipality  light  by  means  of  electricity; 
and  for  that   purpose  to  acquire    lands  and  to 
construct  works  in  execution  of  that  power.    The 
defendants  acquired  some  land  which  adjoined  a 
stream,  including  a  portion  of  the  bed  of   the 
stream.    Upon  that  land  they  proceeded  to  erect 
certain  sluices,  the  object  of  which  was  to  divert 
the  stream  so  as  to  supply  motive  po  *er  for  the 
driving  of  the  electric  machinery  placed  in  the 
works  which  they  erected  on  the  adjoining  land. 
It  seems  to  me  that  the  sluices  formed  part  of 
the  works  which  they  had  statutory  •  power  to 
construct.      In  the  case  of    Fielden  v.  Morley 
Corporation  (ubi  tup.)  the  defendants  were  also  a 
municipal  corporation.    The  municipal  corpora- 
tion had  statutory  power  to  supply  the  munici- 
pality with  water,  and  in  the  exercise   of  that 
power  they  proceeded  to  construct  an  aqueduct, 
with  reference  to  which  the  action  was  brought. 
It  was  held  that  the  Public  Authorities  Protec- 
tion Act  1893  applied ;  and  the  costs  were  ordered 
to  be  paid  on  the  higher  scale.    I  may  point  oat 
that  one  of  the  arguments  which  was  used  in  the 
present  case,  that  there  was  no  positive  duty  and 
that  it  was  simply  convenient   in    that  case  to 
supply  the  water,  was  used  and  did  not  prevail. 
I  think,  therefore,  that  this  appeal  ought  to  be 
allowed,  with  costs  as  between  party  and  party. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Leslie  and  Hardy, 
agents  for  Greaves  and  Chreaves,  Bradford. 

Solicitors  for  the  defendants.  Conn  and  Son, 
agents  for  Frederick  Stevens,  Town  Clerk,  Brad- 
ford. 


Aug.  4  and  5, 1902. 

(Before  Williams,   Bombs,   and 

Mathsw,  L.JJ.) 

Dtbb  v.  School  Board  fob  London,  (a) 

APPBAL  FBOM  THE  CHANCERY  DIVISION. 

Education — School  board — Elementary  education 
— Erection  of  building  as  a  pupil  teachers'  centre 
— Statutory  corporation — Payment  of  expenses 
out  of  school  board  fund— Legality — Elementary 
Education  Acts  1870-1900— Education  Code 
(1890)  Act  1890  (53  A  54  Vict  c.  2)—Education 
Board  Provisional  Order  Confirmation  (London) 
Act  1900  (63  A  64  Vict.  c.  cxcvii.). 

The  School  Board  for  London  have  no  power, 
under  the  Elementary  Education  Acts,  to  pr* 
vide  out  of  the  school  board  fund  pupil  teachers' 
centres— i.e.,  schools  for  the  education  of  their 
pupil  teachers — such  schools  not  being  for 
elementary,  but  for  higher  education. 

Bex  v.  Cook»rton  (ante,  p.  171 ;  84  L  T.  Rep.  488 ; 
(1901)  1  K.  B.  726)  considered  and  applied. 

Decision  of  FarxoeU,  J.  affirmed. 

(•)  Reported  by  K.  A.  Sxhutohlsy,  EaqM  BtntetoMfeUw. 
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In  his  audit  of  the  accounts  of  the  School  Board 
for  London  for  the  half  year  ended  Michaelmas 
1901,  the  auditor,  Mr.  T.  B.  Cockerton,  disallowed 
(inter  alia)  by  a  certificate  dated  the  2nd  June 
1902  the  sum  ot  272.  10s.  lid.  as  a  payment 
illegally  made  out  of  the  funds  of  the  school 
board ;  and  surcharged  Miss  M.  A.  Eve  and  the 
Rev.  E.  Schnadhorst  with  that  amount. 
The  reasons  given  for  the  disallowance  were 

(1)  because  the  sum  was  not  paid  in  respect  of 
the  erection  of  a  public  elementary  school  within 
the  meaning  of  the  Elementary  Education  Aot ; 

(2)  because  school  boards  are  not  legally  entitled 
to  erect  at  the  cost  of  the  school  fund  schools  or 
other  buildings  for  the  instruction  of  pupil 
teachers  exclusively ;  (3)  because  the  sum  was  not 
expended  in  the  provision  of  accommodation  in 
public  elementary  schools  for  the  district  of  the 
school  board  within  the  meaning  of  sect.  5  of  the 
Elementary  Education  Act  1870  or  any  of  the 
Acts  amending  the  same;  (4)  because  the  sum 
was  paid  in  respect  of  the  erection  of  a  building 
for  the  provision  of  education  in  subjects  not 
allowed,  provided  for,  or  recognised  by  the 
Education  Code ;  (5)  because  the  sum  was  paid 
in  reference  to  the  erection  of  a  building  for  the 
provision  of  instruction  of  teachers,  pupil  teachers, 
or  other  persons  who  do  not  form  part  of  the 
educational  staff  of  a  public  elementary  school 
within  the  meaning  of  the  Elementary  Education 
Acts ;  (6)  because  the  school  board  had  not  any 
authority  in  law  to  pay  the  sum  and  to  charge  the 
same  in  their  accounts  as  aforesaid. 

Nevertheless,  the  school  board  proceeded  with 
the  erection  of  a  pupil  teachers' centre  upon  the 
site  of  certain  premises  formerly  known  as  The 
Elms,  No.  21,  Hilldrop-road,  in  the  parish  of 
St.  Mary,  Islington,  which  site  had  been  acquired 
by  them  under  the  powers  of  a  provisional  order 
obtained  in  1900  and  confirmed  by  the  Education 
Board  Provisional  Order  Confirmation  (London) 
Act  1900. 

Sect.  4  of  that  Aot  provides  that  if  the  school 
board  purchased  the  site  it  should  not  be  used  by 
them  for  a  period  of.  fifty  years  "  otherwise  than 
for  the  purposes  of  a  pupil  teachers'  centre." 

The  school  board  had  expressed  their  intention 
of  appealing  by  certiorari  to  the  King's  Bench 
Di7ision  against  the  decision  of  the  auditor. 

By  art.  31  of  the  Board  of  Education  Day 
School  Code  for  1901  "the  teachers  recognised 
by  the  board  "  include  ••  pupil  teachers,"  and  by 
art.  34  the  managers  of  a  publio  elementary  school 
are  bound  to  see  that  a  pupil  teacher  engaged  t>y 
them  "is  properly  instructed  during  the  engage- 
ment." Subsequent  articles  provided  for  the 
engagement  of  pupil  teachers — at  which  time 
they  must  not  be  less  than  fifteen  years  of  age — 
and  for  the  establishment  of  "  central  classes  " 
for  their  instruction,  also  for  their  periodical 
examination.  Sched.  5  to  the  code  comprises 
the  curriculum  of  pupil  teachers  at  the  successive 
stages  of  their  education,  and  sched.  6  contains 
a  form  of  memorandum  of  agreement  for  the 
engagement  of  a  pupil  teacher,  clause  5  of  which 
is  as  follows : 

The  school  board  shall  oause  the  pnpil  teaoher  to 
receive,  without  charge,  from  a  certificated  teaoher,  or 
other  qualified  teaoher  approved  by  the  Board  of  Educa- 
tion, special  instruction,  including  practical  instruction 
in  teaching,  during  at  least  five  hours  per  week,  of 
whioh  hours  not  more  than  three  shall  be  part  of  the 


same  day.  Suoh  special  instruction,  and  any  instruc- 
tion in  seoular  subjects,  given  to  the  pupil  teaoher 
during  sohool  hours  shall  be  in  the  subjects  in  whioh 
the  pupil  teaoher  is  to  be  examined  during  this  engage- 
ment, pursuant  to  the  oode. 

Joseph  Dyer,  William  Tibbitt,  and  Everard 
Home  Coleman,  suing  in  their  individual  capaci- 
ties as  ratepayers,  and  also  on  behalf  of  them- 
selves and  all  other  the  ratepayers  of  the 
metropolis  assessable  to  the  local  rates  in  the 
metropolis  mentioned  in  sched.  1  to  the  Elemen- 
tary Education  Act  1870,  commenced  an  action 
against  the  school  board,  and  then  moved  for  an  in- 
junction to  restrain  them,  their  officers,  contractors, 
servants,  Ac.,  until  judgment  in  the  action  or 
further  order,  from  expending  any  moneys  the 
produce  of  the  local  rates  in  the  metropolis  (being 
the  local  rate  within  the  meaning  of  the  Elemen- 
tary Education  Act  1870)  in  or  towards  erecting 
or  building,  or  continuing  to  erect  or  build,  on 
the  Bite  in  question,  any  building  to  be  used  for 
the  purposes  of  a  pupil  teachers'  centre  or  other- 
wise. 

The  motion  came  on  to  be  heard  before 
Farwell,  J.  on  the  25th  July  1902,  when  the 
following  judgment  was  delivered : — 

Fabwbll,  J. — The  only  question  before  the 
court  is,  What  is  to  be  done  till  the  action  can  be 
tried  P  The  practice  is  well  known.  The  court 
does  all  it  can  on  a  motion  day,  but  it  is  impos- 
sible to  hear  an  action  on  a  motion  day.  This 
is  an  action  which  raises  a  question  of  very  wide- 
reaching  importance,  and  it  is  quite  obvious  that 
1  could  not  try  it  under  at  least  a  day,  and  pro- 
bably more.  I  would,  if  I  could,  give  a  day 
before  the  Vacation,  but  I  cannot,  in  justice  to 
the  other  suitors,  do  so  now,  because,  so  far  as  I 
can  judge  from  my  list,  I  shall  not  finish  what 
I  have  got.  If  the  parties  had  come  earlier,  I 
might  have  been  able  to  give  them  a  day  before 
this.  Now,  what  has  happened  is  this:  The 
auditor,  Mr.  Cockerton,  who  is  the  person 
appointed  by  the  Act  of  Parliament,  has  dis- 
allowed certain  payments  made  out  of  the  rates 
in  respect  of  certain  premises  in  Hilldrop-road 
for  a  pupil  teachers'  centre.  He  has  given  his 
reasons  for  the  disallowance  on  the  ground, 
amongst  other  things,  "  (1)  because  the  said  sum 
was  not  paid  in  respect  of  the  erection  of  a 
public  elementary  school  within  the  meaning  of 
the  Elementary  Education  Acts;  (2)  because 
school  boards  are  not  legally  entitled  to  erect  at 
the  cost  of  the  school  fund  schools  or  other 
buildings  for  the  instruction  of  pupil  teachers 
exclusively-"  He  has  also  given  various  other 
reasons  which  I  need  not  read.  The  School 
Board  for  London  are  dissatisfied,  they  tell  me, 
with  this  certificate.  It  was  dated  the  2nd  June 
1902.  They  have  not  yet  taken  any  steps  beyond, 
as  I  am  told,  instructing  counsel  to  get  that 
certificate  set  aside.  I  can  see  no  reason  why 
they  should  not  have  gone  at  once  for  a  certiorari 
within  at  least  a  week  or  a  fortnight  after  the 
date  of  that  certificate.  They  have  not  chosen 
to  do  so.  Meanwhile  they  disregard  the  certifi- 
cate entirely,  and  go  on  spending  the  rates 
exactly  as  though  no  certificate  had  ever  been 
issued  at  all.  What  is  the  ttatus  quo?  The 
itatue  quo  is  that  the  properly  constituted  autho- 
rity, the  auditor,  has  disallowed  these 
on    the   ground    that    they     are 
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and  illegal.  What  is  the  duty  of  the  School 
Board  for  London  ?  It  is  to  refrain  from  spend- 
ing money  ultra  vire$  and  illegally  until  they 
have  got  a  court  of  superior  jurisdiction  to  say 
that  toe  auditor  is  wrong.  Until  his  certificate 
is  set  aside  it  remains  valid  and  binding  on  them, 
and  they  ought  not  to  disregard  it.  Mr.  Jenkins 
has  asked  me  to  go  into  the  question  now  on  the 
merits.  As  I  have  already  said,  I  would  if  I  had 
time,  but  I  cannot  do  so  on  a  motion  day ;  and  I 
cannot,  in  fairness  to  the  other  suitors,  give  the 
School  Board  for  London  a  precedence  in  point 
of  time  which,  so  far  as  I  can  see,  they  have  no 
real  equity  to  call  for,  because  of  their  own 
delay  in  applying  for  the  certiorari.  What, 
then,  is  the  balance  of  convenience  ?  The  plain- 
tiffs are  solvent.  They  will  give  an  undertaking 
in  damages.  The  School  Board  for  London  are 
at  liberty  to  go  on  erecting  this  building  if 
they  have  other  funds,  as  it  is  suggested  tbey 
have,  available  for  the  purpose.  The  only  thing 
the  plaintiffs  ask  is  that  they  may  be  restrained 
from  applying  the  rates  to  that  purpose  which 
the  auditor  has  said  cannot  be  legally  applied  to 
that  purpose.  If  those  rates  are  so  applied,  I  am 
told  by  Mr.  Jenkins  that  of  course  the  members 
of  the  school  board  individually  who  sanctioned 
those  payments  would  have  to  refund.  Theoreti- 
cally that  may  be  so.  Practically  it  is  a  very 
poor  consolation  to  the  ratepayers,  the  plaintiffs 
in  this  case,  if,  as  happened  in  the  other  Cockerton 
case  (Rex  v.  Cockerton,  ante,  p.  171 ;  84  L.  T.  Rep. 
488 ;  (1901)  1  K.  B.  726),  the  only  result  is  that  the 
Legislature  say :  "  It  would  be  hard  on  individuals 
to  make  tbem  refund,  and  therefore  we  pass  an 
Indemnity  Act  and  set  them  free  from  the  liabi- 
lity." I  say  that  irrespective  of  the  fact  that  this 
is  a  contract  on  which  23,0002.  is  to  be  expended, 
and,  if  the  cheques  are  signed  by  a  number  of 
different  members  of  the  school  board,  it  is,  at 
least,  open  to  question  whether  they  will  be  com- 
petent to  refund  the  amount  which  will  be  found 
against  them.  Certainly,  so  far  as  I  know,  it  is 
not  usually  found  very  easy  to  get  sums  whioh 
are  disallowed  by  an  auditor  refunded.  The 
balance  of  convenience  appears  to  me  to  be 
entirely  in  favour  of  saying :  "  Let  the  School 
Board  for  London  hold  their  hand  so  far  as  the 
expenditure  of  rates  goes,  and  let  them  be  loyal 
and  obedient  to  the  certificate  whioh  their  auditor, 
the  official  duly  appointed  by  the  Act,  has  made." 
The  injunction  will  therefore  go  in  the  terms  of 
the  notice  of  motion  until  judgment  or  further 
order.  So  far  as  I  can,  I  will  assist  an  early  trial 
of  the  action.  If  I  can  find  a  day  before  the 
Vacation  I  will  do  it,  but  I  do  not  think  it  is  the 
least  likely,  so  far  as  I  can  see.  I  will  do  my 
best.  I  will  not  stop  the  defendants  from  making 
payments  out  of  the  rates  before  Monday  next — 
that  is  to  say,  I  will  stay  the  injunction  pending 
an  appeal,  if  they  give  notice  not  later  than 
Monday.  Then  they  must  apply  to  the  Court  of 
Appeal  for  a  stay. 

From  that  decision  the  defendants  now  appealed. 

Upon  the  opening  of  the  appeal  it  was  agreed 
between  the  counsel  for  the  parties  that  the 
appeal  should  be  treated  as  if  it  were  the  trial  of 
the  main  question  in  dispute  in  the  action — viz., 
as  to  the  authority  of  the  defendants  to  employ 
moneys  derived  from  the  rates  in  the  waj  objected 
to  by  the  plaintiffs — the  counsel  for  the  school 


board  waiving  any  objection  as  to  the  absence  of 
the  Attorney-General  and  as  to  the  action  not 
being  maintainable  without  him. 

Jenkin$,  K.C.    and  Llewelyn   Daviee    for  the 
appellants. 

Upjohn,  K.C.,  Danckwerti,  K.C,  and  H.  Court- 
hope-Munroe,  for  the  respondents,  relied  on 

Bex  v.  Cockerton,  ante,  p.  171 ;  84  L.  T.  Rep.  488 ; 
(1901)  1  E.  B.  726. 

The    arguments  sufficiently    appear  from  the 
judgments. 

Williams,  L.J. — This  is  an  appeal  against  an 
injunction  granted  by  Far  well,  J.  The  terms  of 
the  order  are:  "Order  that  the  defendants,  the 
School  Board  for  London,  their  officers,  coo- 
tractors,  servants,  workmen,  and  agents,  be 
restrained  until  judgment  in  this  action  or 
further  order  from  expending  any  moneys,  the 
produce  of  the  local  rates  in  the  metropolis  (being 
the  local  rate  within  the  meaning  of  the  Elemen- 
tary Education  Act  1870),  in  or  towards  erecting 
or  building,  or  continuing  to  erect  or  build,  on 
the  site  of  the  premises  formerly  known  as  The 
Elms,  No.  21,  Hilldrop-road,  in  the  parish  of  St 
Mary,  Islington,  any  building  to  be  used  for  the 
purposes  of  a  pupil  teachers'  centre  or  other- 
wise/' The  present  appeal,  as  I  have  said,  is 
against  that  order ;  but  it  has  been  agreed  between 
the  parties  that,  instead  of  dealing  with  this 
order  as  if  it  were  an  interlocutory  order,  we 
should  treat  this  appeal  as  being  a  trial  of  tbe 
question,  the  object  of  all  parties  being  to  obtain 
as  soon  as  possible  a  decision  as  to  whether  the 
moneys  derived  from  the  rates  may  be  employed 
in  the  way  mentioned  in  this  order,  and  which, 
by  this  order,  the  defendants  are,  until  judgment, 
restrained  from  using  for  those  purposes.  As  I 
understand  the  argument  of  Mr.  Jenkins,  it  comes 
to  this:  He  accepts,  he  says,  to  the  full,  the 
decision  in  the  case  of  Bex  v.  Cockerton  (ante, 
p.  171;  84  L.  T.  Eep.  488;  (1901)  1  K.  B.  726), 
He  does  not  deny  that  the  application  of  the 
local  rates  is  limited  to  the  establishment  and 
carrying  on  of  public  elementary  schools ;  and  he 
does  not  deny  that  the  education  in  publio 
elementary  schools  has  to  be  the  education  of 
children  in  elementary  subjects.  But  he  says 
that  the  employment  of  pupil  teachers  is  an 
employment  which  is  recognised  by  the  code, 
and  that  pupil  teachers  are  an  adjunct  to  the 
staff  of  teachers  in  the  elementary  schools. 
He  says  that  if  you  look  at  the  code  and 
ascertain  what  the  instruction  intended  by 
the  code  to  be  given  to  pupil  teachers  is,  you 
will  find  that  that  instruction  is  certainly  of 
a  character  which  could  hardly  be  described  as 
elementary  education.  For  the  purpose  of 
proving  this  he  refers  us  to  the  form  of  agree- 
ment between  the  school  board  and  pupil  teachers 
and  the  surety,  which  is  to  be  found  on  p.  52  of 
the  code  of  1901.  He  points  out  that  the  5th 
clause  of  that  form  of  agreement  runs  thus: 
44  The  school  board  shall  cause  the  pupil  teacher 
to  receive  without  charge,  from  a  certificated 
teacher,  or  other  aualifiea  teacher  approved  by 
the  Board  of  Education,  special  instruction, 
including  practical  instruction  in  teaching  during 
at  least  five  hours  per  week,  of  whioh  hours  not 
more  than  three  shall  be  part  of  the  same  day. 
Such  special  instruction,  and  any  instruction  in 
secular  subjects    given    to   the    pupil    teacher 
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during  school  hours,  shall  be  in  the  subjects  in 
which  the  pupil  teacher  is  to  be  examined  during 
this  engagement,  pursuant  to  the  code."  Then 
he  turns  to  ached.  5,  and  he  points  out  that  under 
that,  in  the  later  years  of  the  period  of  pupil 
teacherehip,  the  pupil  teacher  has  to  receive 
education  in  subjects  which  cannot  be  called 
elementary.  Then  he  says  it  follows  from  this 
that  you  must  regard  the  instruction  given  to 
pupil  teachers  as  being  something  whioh  is 
not  dealt  with  in  any  way  by  Bex  v.  Cocker' 
ton  (ubi  sup.),  and  whioh  was  not  in  the 
contemplation  of  Sir  Archibald  Smith  when 
he  delivered  his  judgment  in  that  case.  Then 
he  goes  on  a  further  step  and  says  that 
if  these  premises  are  all  true  it  follows  that 
you  are  entitled  to  establish  a  separate  school  of 
the  character  of  the  pupil  teachers'  centres  for 
the  purpose  of  giving  this  education,  and  that, 
being  empowered  to  establish  such  a  school,  it 
follows  that  you  are  entitled  to  build  such  a 
school  and  that  that  is  a  mere  detail  of  the  carry- 
ing on  of  the  authorised  school,  and  is  necessary 
to  it.  Mr.  Jenkins  goes  on  to  say  that  in  this 
argument  he  is  in  no  way  withdrawing  from  his 
admission  that  the  pupil  teachers'  centre  is  not  a 
public  elementary  school  or  that  the  education 
given  is  not  a  substantially  elementary  education 
but  something  whioh  is  substantially  different.  I 
hope  that  I  have  stated  the  arguments  of  Mr. 
Jenkins  and  his  admissions  in  the  way  in  which 
he  intended  to  present  them.  Now,  speaking  for 
myself,  I  am  not  disposed  to  quarrel  with  the 
proposition  that  in  an  elementary  school  educa- 
tion may  be  given  to  pupil  teachers  under  the 
agreement  with  pupil  teachers  whioh  couid  not 
properly  be  described  itself  as  being  merely 
elementary  education.  I  do  not  so  far  quarrel 
with  the  argument  which  is  based  upon  the  5th 
clause,  but  I  see  nothing  in  that  agreement  to 
lead  me  to  suppose  that  that  education  which  is 
undertaken  by  the  managers  to  be  given  to  the 
pupil  teacher  should  not  be  given  in  the  public 
elementary  school  itself.  In  fact,  I  gathered  from 
what  Mr.  Jenkins  said  that,  so  far  from  denying 
it,  he  affirmed  the  practice,  and  said  where  it  was 
done  an  extra  payment  was  made  to  the  certifi- 
cated or  qualified  teacher  who,  in  the  school,  gave 
that  instruction.  But  although  he  makes  that 
admission,  he  asks  us  to  say — as  a  necessary  con- 
sequence of  the  agreement  the  form  of  whioh  is 
recognised  by  the  code  for  the  employment  and 
instruction  of  pupil  teachers,  and  whioh,  as  he 
says,  is  not  allowed  by  the  code  to  be  in  any  way 
departed  from — that  the  school  board  have  the 
power  to  establish  a  separate  school  for  the  pur- 
pose of  giving  this  instruction  to  pupil  teachers, 
and  to  charge  the  cost  of  carrying  on  that  sepa- 
rate school,  and  of  the  building  of  that  separate 
school,  upon  the  local  rates.  I  cannot  agree 
with  that  in  the  slightest  degree.  It  seems  to  me 
that  so  to  hold  would  be  entirely  inconsistent 
with  the  judgment  in  Bex  v.  Cockerton  (ubi  sup.). 
The  judgment  in  that  case  in  substance  decides 
that  the  only  schools  whioh  are  to  be  paid  for  out 
of  the  rates-— whether  in  respect  of  buildings  or 
instruction  or  anything  else— are  elementary 
schools  which  are  devoted  to  the  elementary 
education  of  children.  And  it  seems  to  me  that, 
whatever  instruction  may  be  given  in  those 
schools  to  pupil  teachers  beyond  the  mere 
elementary  instruction,  it  is  a  mere  accessory  j 
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of  the  public  elementary  schools;  and  that 
it  is  not  right  to  draw  an  inference  from  the 
fact  of  what  the  education  may  be  given  to  pupil 
teachers  in  the  public  elementary  schools,  and 
that  the  school  board  have  a  right  to  establish  a 
school  for  the  purpose  of  giving  education  that 
cannot  be  described  as  elementary  education  in  a 
school  which  it  is  admitted  cannot  be  properly 
described  as  a  public  elementary  education  school. 
The  force  of  what  I  have  been  saying  is  very 
much  increased  when  you  come  to  consider  what 
is  in  fact  done  at  this  school.  This  is  a  school  at 
which  the  average  age  of  the  scholars  ranges 
between  seventeen  and  twenty-four;  it  is  a  school 
apparently  to  which  scholars  may  come  from,  not 
a  limited  district,  but  from  any  part  whatsoever 
from  which  they  choose  to  come  to  get  their 
education  at  the  school,  an  education  which  is 
obviously  higher  education,  and  not  an  elementary 
education.  It  seems  to  me  impossible  to  say  con- 
sistently with  Bex  v.  Cockerton  (ubi  sup,)  that  the 
Elementary  Education  Act  1870  authorises  the 
charging  of  the  rates  with  the  expense  of  the 
establishing  and  conduct  of  such  a  school  not  an 
elementary  school,  and  not  intended  for  the  giving 
of  an  elementary  education. 

Bombs,  L.J. — I  am  also  of  opinion  that  the 
disallowance  in  question  made  oy  the  auditor, 
Mr.  Cockerton,  was  rightly  made.  What  are  the 
facte  established  with  reference  to  these  pupil 
teachers'  centres?  In  the  first  place,  they  are 
schools  perfectly  distinct  from  the  ordinary 
schools  of  the  school  board,  distinct  not  merely 
in  locality  but  in  their  nature.  They  are  not 
public  elementary  schools  at  all ;  they  are  schools 
at  whioh  the  education  given  is  substantially 
higher  education,  though  of  course  it  also  covers 
the  subjects  within  the  elementary  code.  The 
education  is  given  not  to  persons  who  are  only 
children.  It  is  in  evidence — and  there  appears 
to  be  no  difference  on  this  point — that  the  ages 
of  the  pupils  in  the  pupil  teachers'  centres  vary 
from  fourteen  years  to  twenty-four  years.  The 
education  given,  it  is  clear,  is  not  even  limited  to 
making  the  pupil  teachers  fit  only  for  the  duties 
of  acting  as  pupil  teachers  at  the  schools  of  the 
school  board.  It  is  clear  on  the  evidence  and  on 
the  admitted  facts  of  the  case  that  the  education 
given  is  of  a  wider  kind,  and  is  not  limited  to  the 
special  purpose  I  last  mentioned.  Finally,  though 
I  do  not  think  this  is  so  material  the  centres  are 
not  limited  to  the  pupils  connected  with  the  London 
School  Board  schools.  Those  being  the  facts 
connected  with  these  pupil  teachers*  centres,  I  can 
only  say  that  it  appears  to  me  that  the  expendi- 
ture in  respect  of  them  out  of  the  rates  is  wholly 
unauthorised  by  the  Elementary  Education  Acts. 
It  was  said  that  there  was  something  in  the  code 
which  recognised  these  centres,  or  sanctioned 
some  expenditure  in  respect  of  them.  In  the 
first  place,  all  I  can  say  is,  that  if  the  code  had 
attempted  to  sanction  any  such  expenditure  it 
would  in  my  opinion  have  gone  beyond  its  due 
authority.  The  authority  vested  in  the  board, 
the  power  that  established  the  code,  could  not  have 
extended  the  provisions  of  the  Elementary  Educa- 
tion Acts  to  sanction  such  an  expenditure.  But,  as 
a  matter  of  fact,  when  the  code  is  looked  at  it  is 
clear  it  does  not  attempt  to  do  any  such  thing.  It 
very  properly  makes  no  provision  with  regard  to 
these  pupil  teachers'  centres.  It  does  not  insist 
in  any  way  upon  their  establishment,  or  refer  in 
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any  way  to  any  expenditure  u^on  them.  That 
being  so,  it  is  undoubted  to  my  mind  that 
the  declaration  must  be  made  here  that  the 
school  board  have  no  power  to  apply  the  rates 
for  the  purposes  of  these  pupil  teachers'  centres. 
There  is  one  argument  which  I  ought  perhaps  to 
mention,  and  which  was  founded  on  the  special 
provision  in  the  Education  Board  Provisional 
Order  Confirmation  (London)  Act  1900.  What 
happened  with  regard  to  that  was  this:  The 
school  board  apparently  wanted  to  obtain  com- 
pulsory powers  to  purchase  some  sites,  and 
amongst  others  a  site  on  which  they  intended 
apparently  to  erect  a  pupil  teachers'  centre,  and 
they  obtained  a  provisional  order  enabling  them 
to  do  so.  But  that  provisional  order  simply 
recited  that  the  School  Board  for  London 
required  to  purchase  divers  pieces  of  land  for  the 
purposes  of  the  Elementary  Education  Acts  1870 
and  1873,  and  on  that  footing  the  board  asked 
for  compulsory  powers  to  purchase  amongst 
other  sites  the  site  in  question.  Now,  that  had  to 
be  sanctioned  by  an  Aotof  Parliament,  and  it  was 
so  sanctioned.  I  gather  that  before  Parliament 
the  owner  of  the  site  in  question  insisted  as  a 
term  upon  some  special  provision  for  his  own 
benefit  with  regard  to  his  property  which  was 
being  taken,  and  the  surrounding  property,  and 
amongst  the  provisions  inserted  for  his  benefit  I 
find  this :  a  provision  that  if  the  school  board  did 
purchase  the  site  in  question,  the  site  should  not 
lor  a  period  of  fifty  years,  I  think  it  was,  be  used  by 
the  School  Board  for  London  "  otherwise  than  for 
the  purpose  of  a  pupil  teachers'  centre."  And  it 
is  said  that  in  some  way  the  insertion  of  those 
words,  "  otherwise  than  for  the  purpose  of  a  pupil 
teachers'  centre,"  gives  a  legislative  sanction  to 
what  the  school  board  are  doing  with  regard  to 
these  centres.  In  my  opinion  it  does  nothing  of 
the  kind.  That  Act  was  not  concerning  itself 
with  any  question  as  to  the  expenditure  of  the 
rates  upon  a  valid  or  an  invalid  purpose  at  all ; 
it  was  a  provision  inserted,  as  I  have  pointed  out, 
for  the  protection  of  the  owner  of  the  site.  To 
my  mind,  it  would  be  an  extraordinary  thing  to 
suppose  that  such  a  provision  as  that  was  inserted 
for  the  purpose  of  extending  the  provisions  of 
the  Elementary  Education  Acts  and  sanctioning 
that  which  up  to  that  time  was  unlawful.  It  had 
an  entirely  different  object.  The  Legislature 
was  not  considering  or  dealing  with  anv  such 
question  as  we  have  here;  it  was  considering 
simply  the  question  of  the  user  of  land  as 
between  the  owner  of  the  land  and  the  school 
board.  And  in  my  opinion  it  cannot  be  said  that 
an  Act  like  this  was  intended  to  sanction  what 
was  otherwise  illegal  under  the  provisions  of  the 
existing  Acts  and  codes.  That  being  so,  that 
argument  also  appears  to  me  to  fail;  and  it 
therefore  follows  that  this  appeal  must  fail,  and 
with  the  usual  result. 

Mathbw,  L.J. — I  am  of  opinion  that  the  school 
board  cannot  establish  these  pupil  teachers' 
centres  without  further  statutory  powers,  and 
those  powers  do  not  appear  to  me  to  be  conferred 
either  by  the  code  to  which  reference  has  been 
made,  or  by  the  Act  of  1900  to  which  Bomer,  L.J. 
has  just  referred.  We  have  to  start  with  the  Act 
of  1870,  the  object  of  which  is  perfectly  clear ;  it 
provides  for  elementary  education  in  the  schools 
established  by  the  school  board.  There  is  a  provi- 
sion in  the  Act  for  a  certain  purpose— namely,  the 


teaching  of  pupil  teachers — and  something  more 
than  the  ordinary  elementary  education  appears 
to  be  contemplated,  because  these  pupil  teachers 
have  to  be  taught  the  art  of  teaching,  and  in 
that  respect  their  position  is  different  from  the 
other  scholars  in  the  schools.  Beyond  that  the 
school  board  have  no  power  to  go.  What  they 
are  attempting  to  do  is  to  establish  what  it  is  not 
at  all  extravagant  to  describe  as  independent 
colleges  for  the  tuition  of  pupil  teachers.  The 
justification  for  the  assertion  that  this  may  be 
done  is  sought  in  the  form  of  the  agreement  to 
which  my  Lord  has  referred,  and  it  has  been 
suggested  that  the  object  of  that  agreement  is  to 
enable  the  school  board  to  do  what  they  have 
been  attempting  to  do  in  the  establishment  of 
these  pupil  teachers'  centres.  It  is  possible  to 
construe  every  word  of  clause  5  of  the  agreement 
as  being  within  the  powers  of  the  school  board. 
There  is  very  great  caution,  it  appears  to  me,  in  the 
language  that  is  used  so  as  not  to  indicate  any  in- 
tention of  going  beyond  what  was  understood  at 
that  time  to  be  the  powers  of  the  school  board. 
Instruction  is  to  be  given  in  the  elementary 
schools  to  pupil  teachers,  who  are  afterwards  to 
act  as  certificated  teachers,  supposing  their 
education  in  that  respect  is  sufficient.  The  clause 
is  drawn  very  carefully.  "  The  school  board  shall 
cause  the  pupil  teacher  to  receive  without  charge 
from  a  certificated  teacher  or  other  qualified 
teacher" — that  does  not  indicate  any  intention 
to  create  a  separate  institution — M  approved  by 
the  Board  of  Education,  special  instruction, 
including  practical  instruction  in  teaching." 
"Special  instruction" — again  it  is  guarded 
phraseology  explained  by  the  words  which  follow 
— "  including  practical  instruction  in  teaching." 
"  Such  special  instruction,  and  anv  instruction  in 
secular  subjects,  given  to  the  pupil  teacher  daring 
school  hours  shall  be  in  the  subjects  in  which 
the  pupil  teacher  is  examined  during  this 
engagement."  A  concession  is  made  in  that 
respect  and  the  certificated  teacher  may  go 
beyond  what  is  elementary.  There  is  no  power 
to  create  an  institution  on  the  footing  that  the 
pupil  teachers  shall  receive  special  instruction  to 
enable  them  afterwards  to  oecome  certificated 
teachers.  Then  with  reference  to  the  Act  of 
Parliament,  it  was  not  at  all  intended  by  the  Act 
of  Parliament  to  alter  the  Act  of  1870;  and 
nothing  is  clearer  than  that.  Therefore  the  argu- 
ments with  reference  to  the  code  and  the  statute 
appear  to  me  to  fail,  and  I  agree  in  the  judg- 
ment that  has  been  pronounced  by  my  learned 
brothers. 

Their  Lordships  then  made  a  declaration  that 
the  disallowance  by  Mr.  Cockerton  had  been 
rightly  made,  and  granted  a  perpetual  injunction 
to  restrain  the  School  Board  for  London  from 
making,  out  of  the  school  board  fund,  any  pay- 
ments for  the  building  of  any  school  other  than  a 
public  elementary  school ;  and  the  School  Board 
for  London  were  ordered  to  pay  the  costs  of  the 
action.  Appeal  dismuMed. 

Solicitor  for  the  appellants,  C.  E.  Mortimer. 
Solicitor  for  the  respondents,  F.  Arnold  Baker. 
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Wednesday,  June  4, 1902. 

(Before  Kekewich,  J.) 

Attorney  -  General  and  Warwickshire 
County  Council  v.  Oxford  Canal  Navi- 
gation, (a) 

Highway — Canal  bridge — Approaches — Liability 
to  repair — Construction  of  statute. 

Sect  26  of  10  Geo.  4,  c.  48,  a  Canal  Navigation 
Act,  provided  that  a  canal  company  should  not 
be  liable  to  repair  any  part  of  the  roads 
approaching  any  bridge  over  their  canal  beyond 
or  further  than  the  extremity  of  the  wing  walls 
of  any  such  bridge,  but  that  the  company  were 
not  to  be  exonerated  from  the  repair  of  au  such 
bridges  and  of  the  wing  walls,  ramparts,  and 
side  banks  thereof. 

Upon  action  by  a  highway  authority  to  compel  the 
canal  company  to  repair  a  broken  fence  on  a 
raised  approach  to  one  of  their  bridges : 

Held,  upon  the  construction  of  the  section,  that  the 
company  were  not  liable  to  repair  the  fence, 
although  prima  facie  an  obligation  to  repair  a 
bridge  would  include  an  obligation  to  repair  the 
necessary  approaches  thereto. 

Under  the  powers  conferred  upon  them  by 
9  Goo.  3,  c.  70,  aud  other  statutes  of  George  III., 
all  since  repealed  by  10  Geo.  4,  o.  48,  the  Oxford 
Canal  Navigation  Company  cut  through  a  high- 
way in  the  county  of  Warwick  known  as  the 
Coventry  and  Stoney  Stanton  main  road,  and 
carried  the  road  by  means  of  a  bridge  called 
Tusses  Bridge  over  their  canal  The  bridge  itself 
was  a  brick  structure  consisting  of  a  single  arch 
terminated  at  either  end  by  what  are  called  wing 
walls.  The  roadway  on  either  side  was  led  up  to 
the  bridge  by  means  of  inclined  embankments, 
the  ends  of  which  rested  against  the  wing  walls. 
The  sides  of  the  inclined  embankments  were  sup- 
ported by  perpendicular  stone  retaining  walls 
about  9ft.  high  where  they  met  the  wins  walls  of 
the  bridge  and  thence  sloped  gradually  down 
away  from  the  bridge.  On  the  top  of  one  of 
these  stone  retaining  walls  there  had  been  fixed 
some  wooden  posts  and  a  railing,  part  of  which 
was  now  broken  down  and  thereby  became  a 
danger  to  the  public. 

The  Warwickshire  County  Council,  who  were 
the  highway  authority  for  the  district,  alleged 
that  the  canal  company  were  liable  to  repair  the 
broken  fence,  and  now  brought  this  action  for  a 
declaration  that  the  canal  company  were  so  liable, 
and  a  mandatory  injunction  to  compel  them  to 
repair  the  fence. 

The  defendant  company  denied  any  liability  to 
repair  the  approaches  to  the  bridge  or  the  fences 
thereon. 

The  determination  of  the  question  depended 
upon  the  construction  of  the  Acts  of  Parliament 
under  which  the  canal  company  made  the  bridge, 
and  in  particular  of  the  following  section  (10 
Geo.  4,  c.  48,  s.  26) : 

Provided  always,  nevertheless,  and  be  it  farther 
enacted  that  the  said  oompany  of  proprietors  hereby 
established  shall  not  be  liable  to  repair  or  amend  any 
part  of  the  roads  approaohing  to  any  bridge  oe  bridges 

(a)  Reported  »y  0.  F.  Duncan,  Eaq.t  B»rrister-*t-Law. 


made  or  to  be  made  over  the  said  oanal  onto  or  oanals  or 
any  part  thereof  after  such  roads  shall  have  been  first 
made  and  used  for  one  year  and  then  pnt  into  good  and 
•uffioient  repair  by  the  said  oompany  of  proprietors 
beyond  or  farther  than  the  extremity  of  the  wing  walls 
of  any  snob  bridge  or  bridges ;  but  nothing  herein  oon- 
tained  shall  be  construed  to  exonerate  the  said  oompany 
from  the  future  repairs  of  all  such  bridges  and  of  the 
wing  walls,  ramparts,  and  side  banks  thereof. 

This  section  was  a  re-enactment  of  a  section  of 
a  former  Act  of  the  oanal  oompany — viz.,  sect.  10 
of  48  Geo.  3,  c.  3. 

The  bridge  and  approaches  had  been  originally 
properly  made  and  put  in  a  proper  state  of  repair. 

Macmorran,  K.C.  and  P.  Bagndll  Evans  for  the 
plaintiffs. — Upon  the  construction  of  sect.  26,  the 
company  are  bound  to  repair  side  walls.  "  Bridge " 
includes  approaches  thereto  : 

Nottingham  County  Council  v.  Manchester, 
Sheffield,  and  Lincolnshire  Railway,  71  L.  T. 
Rep.  430. 

If  the  oompany  is  not  bound  to  repair,  there  is  no 
one  upon  whom  the  liability  can  fall. 

Warrington,  K.C.  and  Etherington  Smith  for 
the  canal  company.— We  are  not  liable  to  repair 
the  approaches  to  this  bridge  either  at  common 
law  or  upon  the  construction  of  sect.  26. 

Kekbwich,  J. — If  the  question  for  decision 
depended  upon  the  Act  of  Parliament  9  Geo.  3, 
o.  70),  and  particularly  upon  sect.  59  of  that 
Act,  it  would  be  my  duty  to  give  judgment 
for  the  plaintiffs.  That  section  provides  for  the 
erection  E>y  the  proprietors  of  the  Oxford  Canal 
Navigation  of  bridges  over  their  oanal,  and 
it  concludes  as  follows :  "  And  all  such  bridges 
so  to  be  made  shall  from  time  to  time  be 
supported,  maintained,  and  kept  in  sufficient 
repair  by  the  said  oompany  of  proprietors, 
their  successors  and  assigns."  Now,  there  is 
nothing  in  that  Act  to  indicate  or  define  what 
a  bridge  is,  and  I  think  that  common  sense 
points  to  the  conclusion  that,  where  the  Legis- 
lature gives  no  guide  to  the  meaning  of  the 
word,  "  bridge"  includes  not  only  the  actual  foot 
or  roadway  and  the  walls  and  supports  thereof, 
but  also  that  which  is  essential  to  the  passing 
over  the  bridge— that  is  to  say,  the  necessary 
approaches.  That  was  the  opinion  of  the  judges 
in  Nottingham  County  Council  v.  Manchester, 
Sheffield,  and  Lincolnshire  Railway  Company  {ubi 
sup.),  and  the  decision  there  certainly  commends 
itself  to  my  own  common  sense.  But  it  seems  to 
me  that  in  the  case  of  these  bridges  the  Legisla- 
ture itself  has  said  that  that  is  no  longer  to  be  the 
construction  of  the  meaning  of  the  word  "  bridge  " 
in  that  sect.  59  of  the  Act  of  Geo.  3,  o.  70, 
which  has  been  repealed.  It  appears  that  doubts 
had  arisen  as  to  how  far  the  proprietors  were  liable 
to  repair  the  roads  leading  to  their  bridges,  and 
accordingly  a  further  Act  was  passed  (48  Geo.  3, 
c.  3.  s.  10),  which,  although  repealed  by  10  Geo.  4, 
c.  48,  was  re-enacted  by  sect.  26  of  the  latter 
Act,  which  provides  as  follows :  [His  Lordship 
read  the  section  above  set  out,  and  continued :  J 
That  section  plainly  includes  the  subject-matter 
of  this  action,  for  the  road  in  question  has  been 
made  for  more  than  a  year,  and  there  is  i>o 
suggestion  that  at  the  end  of  the  year  it  was  not 
put  into  good  repair  by  the  defendants.  It  would 
be  absurd  in  construing  that  section  to  say  that 
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"bridge"  included  the  approaches  to  it.  The 
section  treats  the  approaches  as  distinct  from  the 
bridge  itself,  and  relieves  the  proprietors  from 
the  liability  of  repairing  the  approaches,  and  says 
they  are  not  to  be  liable  for  repairs  further  than 
the  extremity  of  the  wing  walls  of  the  bridge — 
that  is,  the  retaining  walls  at  either  extremity  of 
the  structure  of  the  bridge ;  but  so  far  as  that  the 
proprietors  must  repair,  including  the  parapets 
and  side  banks  which  I  suppose  are  the  lateral 
supports  of  the  bridge  itself.  If  that  is  the 
result,  then  it  is  said  no  one  will  be  liable  to  repair 
the  approaches  or  the  fences  thereon,  but  I  do 
not  think  that  can  be  a  right  contention,  for  I 
have  no  doubt  that  those  persons  upon  whom  is 
cast  the  duty  of  repairing  the  roads  are  liable  also 
to  repair  the  approaches  and  the  fences  thereon. 
But  I  am  not  concerned  with  that  question.  I 
am  only  asked  whether  the  defendants  are  liable 
to  repair  these  fences,  and,  as  I  have  already 
explained,  the  Act  of  Parliament  says  that  they 
are  not,  having  defined  "  approach  "  as  not  being 
part  of  "bridge."  I  must  therefore  decide  in 
favour  of  the  defendants,  and  declare  that  they 
are  not  liable  to  repair  these  broken  fences. 

Solicitors:  Field,  Boscoe.  and  Co.,  for  E.  Field, 
Leamington ;  Thomas  H.  Jones,  for  Stockton  and 
Sons,  Banbury. 


KING'S  BENCH  DIVISION. 
April  22  and  23,  1902. 

(Before  Lord  Alverstonb,  C.J.,  Dabling   and 
Channell,  JJ.) 

Pbabks,  Gunston,  and  Teb  Limited  (apps.)  v. 
Ward  (resp.);  Hennen  (app.)  v  Southern 
Counties  Daisies  Company  Limited 
(resps.).  (a) 

Food  and  Drugs — Liability  of  limited  company — 
Sale  to  prejudice  of  purchaser — Sale  for  analysis 
— Butter  wrapped  in  paper — Escape  of  moisture 
—Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Viet  c  63),  ss.  6,  14— Interpretation  Act  1889 
(52  &  53  Vict.  c.  63). 

A  limited  company,  incorporated  under  the  Com- 
panies Acts,  can  be  convicted  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act  1875,  for  selling  an 
article  of  food  not  of  the  nature,  substance,  and 
quality  demanded  by  the  purchaser. 

A  sale  is  none  the  less  to  the  prejudice  of  the  pur- 
chaser because  such  purchaser  has  special  know- 
ledge (as  where  the  article  is  bought  for  the 
purpose  of  analysis),  unless  such  special  know- 
ledge is  derived  from  what  the  seller  informs  the 
purchaser,  either  by  notice  or  otherwise. 

A  sample  of  butter  submitted  for  analysis  was  done 
up  in  grease  proof  paper  In  consequence  of 
this,  the  analyst  was  of  opinion  that  there  was 
more  water  in  the  butter  at  the  time  of  pur- 
chase than  of  analysis ;  it  was  also  found  that 
no  change  had  taken  place  in  the  butter.  The 
justices  were  of  opinion  that  sect.  14  of  the  Act 
of  1875  had  been  complied  with. 

Held,  that  this  was  a  matter  for  the  justices. 

Pearks,  Gunston,  and  Tee  Limited  v.  Ward. 
Case  stated  on  three  informations  preferred  by 
the  respondent  against  the  appellants  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875,  charging 
them  with  having  Bold,  to  the  prejudice  of  the 

(a)  Reported  by  W.  pb  B.  Hrebhrt,  Esq.,  Bwrl»ter-ftt-L*w. 


purchaser,  butter  which  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded,  the 
same  having  had  water  added  thereto  to  the  extent 
respectively  of  8*7,  7*8,  and  4*4  per  cent,  beyond 
the  usual  limit  of  16  per  cent,  natural  to  butter. 

The  appellants  are  a  limited  joint  stock  com- 
pany incorporated  under  the  Companies  Acts 
1862  to  1898,  and  carry  on  business  as  grocers 
and  provision  merchants,  amongst  other  places 
in  the  borough  of  Richmond,  Surrey,  their  regis- 
tered office  being  16,  Bayer-street,  Golden-lane, 
London.  The  respondent  is  an  agent  of  the 
Butter  Association,  79.  Mark-lane,  London. 

On  the  30th  April  last  the  respondent  caused 
one  Annie  White  to  purchase  on  his  behalf  at  the 
appellants'  shop  at  Richmond  lib.  of  If.  fresh 
butter,  ilb.  lOd.  fresh  butter,  and  Jib.  of  lQd.  salt 
butter,  for  the  purpose  of  analysis. 

Immediately  after  the  purchase  Annie  White 
handed  the  butter  as  she  received  it  to  the  re- 
spondent, who  divided  it  into  three  parts,  and 
marked  each  part  of  the  Is.  fresh  butter,  No.  50 ; 
the  10(2.  fresh  butter,  No.  51 ;  and  the  salt  butter. 
No.  52;  and  fastened  up  each  part  in  a  grease- 
proof envelope.  The  other  requirements  of 
sect  14  of  the  Sale  of  Food  and  Drugs  Act 
1875  were  duly  complied  with.  A  sample  of 
each  part  was  sent  to  the  public  analyst  to  be 
analysed. 

The  publio  analyst  certified  on  the  4th  May 
that  sample  No.  50  contained  247  per  cent,  of 
water;  sample  No.  51,  23  7  per  cent  of  water; 
and  sample  No.  52.  20*4  per  cent,  of  water,  and 
added  the  following  observations : 

No  change  had  taken  plaoe  in  the  constitution  of  the 
article  that  would  interfere  with  the  analysis. 

There  is  no  fixed  standard  as  to  the  amount  of 
water  natural  to  butter;  but  it  is  generally 
understood  that  16  per  cent,  should  be  the 
extreme  limit. 

It  was  admitted  by  Annie  White  that  she  under- 
stood Pearke's  butter  was  moist,  and  she  could 
see  it  was  moist,  but  that  she  asked  for  butter 
and  expected  to  get  butter.  It  was  also  admitted 
by  the  respondent  that  he  was  not  surprised  on 
seeing  the  result  of  the  analysis  that  the  butter 
was  adulterated  with  water,  but  when  the  pur- 
chase was  made  he  expected  to  get  pure  butter. 

It  was  proved  that  the  process  of  mixing  butter 
with  milk  adopted  by  the  appellants  is  to  put  the 
butter  into  a  churn  with  full  cream  milk  and 
this  is  rechurned;  any  excess  of  water  in  the 
butter  in  question  was  derived  solely  from  the 
milk  so  added  during  this  process  of  blending ; 
no  water  was  separately  added  to  the  butter. 

There  was  no  evidence  that  at  the  time  of  the 
sale  the  attention  of  the  purchaser  was  in  any 
way  drawn  by  the  appellants  to  the  nature  and 
the  composition  of  the  article  sold. 

Upon  the  application  of  the  appellants  the 
three  samples  of  butter  which  were  produced 
before  the  justices  by  the  respondent  inclosed  in 
grease-proof  paper,  were  sent  in  pursuance  of 
sect.  21  of  the  Sale  of  Food  and  Drugs  Act  1899 
to  Somerset  House  to  be  analysed,  inclosed  in 
grease-proof  paper. 

The  Government  analysts  certified  on  the  5th 
Nov.  last  sample  No.  50  contained  23  7  per  cent 
of  water,  and  added  the  following  observations : 

We  are  of  opinion  that  this  percentage  of  water  is 
excessive,  having  regard  to  the  fact  that  the  proportion 
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of  water  in  batter  ranges  from  a  little  below  10  to  18 
per  oent.,  but  more  oommonly  from  12  to  16  per  oent. 

And 

In  oonaeqnenoe  of  the  sample  haying  been  improperly 
inoloeed  merely  in  paper  it  is  probable  that  the  batter 
contained  more  than  the  above  percentage  of  water  at 
the  time  of  porohaee. 

Thej  also  certified  that  sample  No.  51  contained 
171  per  cent,  of  water,  and  sample  No.  52  175  per 
cent,  of  water,  and  added  the  following  observa- 
tion: 

la  consequence  of  these  samples  having  been  impro- 
perly inclosed  merely  in  paper,  and  having  been  also 
flattened  into  thin  pats,  there  most  have  been  consider- 
able loss  of  water  by  evaporation  since  the  date  of  the 
purchase. 

At  the  outset,  objection  was  taken  by  the 
appellants  to  the  summonses,  on  the  ground  that 
the  appellants,  being  an  incorporated  company, 
they  were  not  liable  to  the  penalties  imposed 
npon  "  a  person  "  offending  against  sect  6  of  the 
Sale  of  Food  end  Drugs  Act  1875,  and  that  the 
actual  seller  was  the  person  liable  and  should 
have  been  the  person  summoned,  although  he  was 
the  servant  of  the  appellants  and  assisting  in 
carrying  on  their  business. 

The  justices  overruled  the  appellants'  conten- 
tion, being  of  opinion  that  the  appellants  were,  by 
virtue  of  sect.  2  (1)  of  the  Interpretation  Act  1889, 
included  in  the  word  "  person  used  in  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875,  no  con- 
trary intention  so  as  to  exclude  a  body  corporate 
therein  appearing,  and  that  the  summonses  were 
properly  taken  out  against  the  appellants.  In 
forming  their  opinion,  they  considered  the  case  of 
the  St.  Helena  Tramway  Company  v.  Wood  (56 
J.  P.  72). 

It  was  also  contended  by  the  appellants  that 
there  was  no  sale  to  the  prejudice  of  the  purchaser 
within  the  Act  of  1875,  on  the  ground  that  at  the 
time  of  purchase  the  purchaser  knew  what  she 
was  in  fact  buying,  and  knew  that  Pearks' 
butter  contained  more  moisture  than  other 
butter,  and  was  different  to  other  butter. 

The  following  cases  were  cited :  Sandys  v.  Small 
(39  L.  T.  Rep.  118;  3  Q.  B.  Div.  449),  Gage  v. 
Elsey  (48  L.  tf  Rep.  226;  10  Q.  B.  Div.  518),  and 
Morris  v.  Johnson  (54  J.  P.  612 ;  6  Times  L.  Rep. 
171). 

They  also  contended  that  the  requirements  of 
sect.  14  of  the  Sale  of  Food  and  Drugs  Act  1875 
had  not  been  complied  with,  on  the  ground  that 
the  samples  were  improperly  inclosed  in  paper, 
which  permitted  the  moisture  in  the  butter  to 
escape. 

It  was  contended  by  the  respondent  that  there 
was  a  sale  to  the  prejudice  of  the  purchaser 
within  the  meaning  of  the  section,  inasmuch  as 
the  attention  of  the  purchaser  was  not  called  to 
the  nature  and  composition  of  the  article  sold, 
and  he  cited  Webb  v.  Knight  (36  L.  T.  Rep. 
791;  2  Q.  B.  Div.  530),  and  Morris  v.  Askew  (57 
J.  P.  724) ;  that  sect.  14  of  the  Sale  of  Food  and 
Drugs  Act  1875  had  been  complied  with,  and 
that  inclosing  the  samples  in  grease-proof  paper 
was  a  sufficient  compliance  with  the  section. 

The  justices  were  satisfied,  and  found  as  a  fact 
that  the  purchaser  did  not  know  that  the  butter 
asked  for  contained  such  an  excessive  amount  of 
moisture  such  as  was  shown  by  the  analysis  that 
this  butter  contained  j  that  the  purchaser  received 


something  different  to  that  asked  for— namely, 
butter  plus  something  the  nature  of  which  was 
not  disclosed  at  the  time  of  sale.  They  were 
therefore  of  opinion  that  there  was  a  sale  to 
the  prejudice  of  the  purchaser  within  the  meaning 
of  sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875. 

They  were  also  of  opinion,  having  regard  to  the 
certificate  of  the  public  analyst  to  whom  the 
samples  were  sent  immediately  after  purchase 
and  the  statement  therein,  that  no  ohange  had 
taken  place  in  the  butter,  and  that  inclosing  the 
samples  in  grease-proof  paper  was  a  sufficient 
compliance  with  sect.  14  of  the  Sale  of  Food  and 
Drugs  Act  1875. 

The  questions  for  the  opinion  of  the  court 
were :  (I)  Does  the  word  •'  person  "  in  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875  include  any 
incorporated  company  so  as  to  make  the  appel- 
lants liable  to  the  penalty  thereby  imposed 
upon  a  person  offending  against  the  section? 
(2)  Whether  upon  the  facts  stated  there  was  a 
sale  to  the  prejudice  of  the  purchaser  within  the 
meaning  of  sect.  6  of  the  Sale  of  Food  and  Drugs 
Act  1875?  (3)  Whether  the  requirements  of 
sect  14  of  the  Sale  of  Food  and  Drugs  Act  1875 
were  huffioiently  complied  withP 

Macmorran,  K.C.  and  Ricardo  for  the  appel- 
lants — Three  points  arise  here :  First,  the  appel- 
lants, being  a  limited  company,  are  not  a  person 
within  the  meaning  of  sect.  6  of  the  Sale  of  Food 
and  Drugs  Act  1875.  It  is  quite  true  that  in  the 
Interpretation  Act  "person  is  to  include  body 
corporate,  unless  a  contrary  intention  appears. 
When  one  looks  at  the  Act  of  .1875  it  is  quite 
clear  that  a  contrary  intention  does  appear,  for  in 
all  the  sections  of  the  Act  the  intention  and  state 
of  mind  of  the  person  are  referred  to,  and  again  by 
the  amending  Act  of  1899  imprisonment  can  be 
inflicted.  In  Pharmaceutical  Society  v.  London 
and  Provincial  Supply  Association  Limited  (43 
L.  T.  Rep.  389 ;  5  App.  Gas.  857)  it  was  held  that 
a  limited  company  was  not  a  person  within  the 
meaning  of  the  Pharmacy  Act  1868.  Bram- 
well,  L.J.,  in  the  Court  of  Appeal  (42  L.  T.  Rep. 
569;  5  Q.  B.  Div.  310),  and  Lord  Selborne  in  the 
House  of  Lords,  lay  down  what  is  the  proper 
principle  to  be  applied.  The  latter  at  p.  862 
says :  "  I  think  the  principle  laid  down  by  the 
junior  counsel  for  the  respondents  was  substan- 
tially right — that  if  a  statute  provides  that  no 
person  shall  do  a  particular  act  except  on  a  par- 
ticular condition,  it  is  prima  facie  natural  and 
reasonable  (unless  there  be  something  in  the  con- 
text, or  in  the  manifest  object  of  the  statute,  or 
in  the  nature  of  the  subject-matter,  to  exclude 
that  construction)  to  understand  the  Legislature 
as  intending  such  person  as,  by  the  use  of  proper 
means,  may  be  able  to  fulfil  the  condition,  and 
not  those  who,  though  called  '  persons  *  in  law, 
have  no  capacity  to  do  so  at  any  time,  by  any 
means,  or  under  any  circumstances  whatsoever. 
They  referred  to 

Stevens  v.  Midland  Railway  Company,  10  Ex.  S52  ; 
Abrath  v.   North-Eattem  Railway    Company,  55 

L.  T.  Rep.  63  ;  11  App.  Om.  247 ; 

Cornford  v.  Carlton  Bank,  80  L.  T.  Bep.  121 ;  81 

L.  T.  Bep.  415;  (1889)   1  Q.  B  392;  (1900)  1 

Q.  B.  22. 

[Ohannbll,  J. — A  civil  case  does  not  conclude  a 

criminal  one,  for  malice  of  an  agent   may  be 

sufficient  in  civil  proceedings.]    With  regard  to 
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the  second  point,  the  purchaser  knew  what  she 
was  getting,  and  so  there  was  no  sale  to  her  pre- 
judice. She  knew  what  she  was  getting  was  not 
of  the  nature,  substance,  and  quality  demanded. 
They  referred  to 

Sandys  v.  Small,  39  L.  T.  Sep.  118  ;  3  Q.  B.  Div. 
449. 
Thirdly,  sect.  14  of  the  Act  of  1875  mast  be 
strictly  complied  with,  and  the  way  in  which  this 
was  wrapped  in  paper  so  that  part  escaped  was 
not  such  a  compliance.    They  referred  to 

Mason  v.  Oowdary,  19  Mag.  Cm.  620 ;   82  L.  T. 
Rep.  802  ;  (1900)  2  Q.  B.  419. 

Morton  Smith  for  the  respondent. — The  decision 
in  Pharmaceutical  Society  v.  London  and  Pro- 
vincial Supply  Association  (sup.)  turns  upon  the 
construction  of  that  particular  statute.  Under 
sect.  6  of  the  Act  of  1875  it  has  been  held  in  Beits 
v.  Armtead  (58  L.  T.  Rep.  811 ;  20  Q.  B.  Div. 
771)  that  want  of  guilty  knowledge  is  no  defence. 
Further,  under  the  same  section,  in  Brown  v.  Foot 
(66  L.  T.  Rep.  649)  it  was  held  that  a  master  em- 
ploying  a  servant  is  responsible  for  the  act  of 
the  servant,  and  that  even  when  the  servant  has 
done  something  contrary  to  the  master's  instruc- 
tions. In  Kearley  v.  Tyler  (65  L.  T.  Rep.  261)  it 
was  held  by  Gave,  J.  that  it  would  be  a  good 
defence  for  the  master  to  show  that  the  servant 
had  acted  contrary  to  his  express  orders  and 
under  a  mistake.  No  contrary  intention  appears 
in  these  Sale  of  Food  and  Drugs  Acts,  and  there- 
fore the  word  "person9*  must  include  a  limited 
company  or  a  corporation.  [He  was  not  called  on 
as  to  the  other  two  points.] 

Macmorran,  K.C.,  in  reply,  referred  to 
Abrath  v.  North-Eastern  Railway  Company  (sup.) ; 
Hotchin  v.  Hindmarsh,  65  L.  T.  Rep.  149;  (1891) 
2  Q.  B.  181. 

Hbnnbn  v.  Southern  Counties  Dairies  Com- 
pany Limited. 

This  was  a  case  stated  on  an  information  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875. 

Upon  the  hearing  of  the  information,  counsel 
representing  the  respondents  took  preliminary 
technical  objection  that  the  summons  was  bad 
upon  the  face  of  it,  inasmuch  as  the  seller,  who 
was  known  to  the  appellant,  and  who  in  fact 
served  him,  should  have  been  summoned  and  not 
the  company,  who,  counsel  contended,  could  not 
be  summoned  and  dealt  with  for  an  offence  of 
this  nature  and  under  this  section,  and  he  cited 
cases  in  respect  of  this  his  contention. 

He  cited,  moreover,  sect.  2  (1)  of  the  Interpre- 
tation Act  of  1889,  wherein  it  is  enacted  that  a 
"  person "  shall  include  a  body  corporate  unless 
the  contrary  intention  appears.  Counsel  con- 
tended that  a  "contrary  intention"  did  appear 
in  this  case  and  under  this  section,  inasmuch  as 
the  penalty  for  a  third  conviction  under  it  was 
punishable  by  imprisonment,  and  he  argued  that 
the  respondents  as  a  company  could  not  be 
imprisoned. 

It  was  contended  on  behalf  of  the  appellant 
that  the  respondents  were  a  "  person  "  within  the 
meaning  of  the  section  of  the  Sale  of  Food  and 
Drugs  Acts,  as  interpreted  by  sect  2  (1)  of  the 
Interpretation  Act  1889,  on  the  ground  that  no 
oontrary  intention  appeared  in  either  of  the 
sections  of  the  Sale  of  Food  and  Drugs  Acts; 
that  the  preliminary  objection  to  be  summoned 


was  bad ;  and  that  the  respondents  could  be  con- 
victed on  the  summons  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875. 

The  justices  decided  that  the  respondents  were 
not  a  "  person  "  within  the  meaning  of  sect.  6  of 
the  Sale  of  Food  and  Drugs  Act  1875,  on  the 
ground  that  a  contrary  intention  appeared  in  that 
section  and  in  sect.  17  of  the  Sale  of  Food  and 
Drugs  Act  1899,  so  as  to  prevent  the  application 
of  sect.  2  (1)  of  the  Interpretation  Act  1889,  and 
they  accordingly  allowed  the  respondents  pre- 
liminary objection  and  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  their  decision  was  right  in  law  or  wrong? 

Bicketts  for  the  appellant. — Lord  Selborne,  in 
Pharmaceutical  Society  v.  London  and  Provincial 
Supply  Association  (43  L.  T.  Rep.  389 ;  5  App. 
Cas.  857)  says  at  p.  865 :  "  The  thing  being  made 
universally  unlawful, '  person '  must,  I  think,  there 
include  a  corporation,  if  the  sale  is  made  by  any 
apprentice  or  servant  on  behalf  of  a  corporation." 
There  is  a  universal  prohibition  by  sect.  6  of  the 
Act  of  1875,  for  the  section  says :   *  No  person 
shall  sell,  Ac."    When  one  looks  at  the  provisions 
of  sect.  17  (2)  of  the  Act  of  1899,  which  allows  the 
justices    to    inflict    imprisonment,    that   clearly 
shows  that  the  Legislature  contemplated  "per- 
sons "  who  could  not  be  guilty  of  culpable  negli- 
gence, and  who  could  not  commit  the  offence  by 
their  personal  act  or  default 
The  respondents  did  not  appear. 
Lord  Alybrstone,  C.J.— In  the  case  of  Pearks 
v.  Ward  three  points   were  argued.    It  was  a 
prosecution  under  sect  6  of  the  Act  for  the  sale 
of   Pearks's  butter,  an  article  which  we,  at  any 
rate,  know  something  about    It  was  alleged  that 
a  summons  could  not  be  maintained  where  the 
defendants  were  a  limited  company,  and  that  is 
the  main  point  on  which  1  have  to  give  judgment 
The  other  points  are,  that  under  the  particular  facts 
of  the  case  there  was  no  sale  to  prejudice  of  the 
purchaser  under  sect.  6,  because  the  woman  who 
bought  it  knew  that  the  butter  was  moist,  and 
the  persons   for  whom   she  acted  knew  that  it 
was  moist.      To   deal   first  with  that  point,  it 
seems  to  me  that  we  have  not  to  deal  with  the 
actual  knowledge  of  the  purchaser  except  so  far 
as  it  is  derived  from  what  the  seller  informs  him, 
either  by  notice,  by  the   nature  of  the  article 
itself,  or  by  what  passes  at  the  time,  because,  of 
course,  the  person  who  buys  on  behalf  of  the 
inspector  for  analysis,  buys  Pearks's  butter,  and 
expects  to  get  Pearks's  butter,  that  is,  the  milk 
and  butter  mixture.    We  have  to  consider  what 
would  be  the  position  of  an  ordinary  purchaser- 
To  say  that  because  the  woman  stated  that  she 
knew  the  butter  was  moist,  that  meant  that  the 
butter  had  more  water  in  it  than  pure  batter 
would  have  had,  seems  to  me  impossible  to  main- 
tain.   I  do  not  think  that  the  statement  that  the 
woman  knew  it  was  moist  is  sufficient  to  show 
that  there  was  no  sale  to  the  prejudice  of  the  pur- 
chaser, the  magistrates  having  found  that  there 
was.    The  next  point  raised  is  on  sect  14.    The 
sample  of  butter  was  divided,  and  was  put  into 
grease-proof   envelopes,    and    it   is   found  that 
nothing  happened  which  could  prejudice  the  de- 
fendants ;  that,  in  fact,  if  anything,  water  would 
have  escaped.    The  words  of  the  section  provide 
that  each  part  shall  be  marked  and  sealed  or 
fastened  up  in  such  manner  as  its  nature  will 
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permit.  The  magistrates  have  found  that  there 
was  a  sufficient  compliance  with  sect  14,  and  I 
think  it  was  a  matter  entirely  for  them.  Now, 
as  to  the  important  point  whether  or  not  these 
proceedings  can  be  taken  against  a  limited  com- 
pany, it  seems  to  me  to  be  very  much  the  same 
question  as  arises  in  a  civil  action,  whether  or  not  a 
master  was  responsible  for  the  act  of  his  servant, 
because  a  corporation .  ought  to  be  within  these 
provisions  unless  mens  rea  is  necessary  as  an 
element  of  the  offence.  The  words  of  sect.  6 
are:  "No  person  shall  sell  to  the  piejudice  of 
the  purchaser  any  article  of  food."  The  Inter- 
pretation Act  says:  "In  the  construction  of 
every  enactment  relating  to  offences  punish- 
able on  indictment,  or  on  summary  conviction, 
whether  contained  in  an  Ace  passed  before  or 
after  the  commencement  of  this  Act,  the  expres- 
sion person  shall,  unless  the  contrary  intention 
appear,  include  a  body  corporate."  I  cannot  see 
in  this  section  of  the  Act,  nor  in  any  of  the 
circumstances  contemplated,  any  contrary  inten- 
tion. This  was  a  sale  of  an  article  which  was  not 
of  the  nature,  substance,  and  quality  of  the 
article  demanded  by  the  purchaser.  The  descrip- 
tion of  the  artiole  came  from  the  purchaser,  and 
the  sale  was  just  as  much  a  sale  by  a  limited 
company  as  by  an  individual.  Therefore,  unless 
it  comes  within  the  class  of  cases  discussed  in 
Pharmaceutical  Society  v.  London  and  Provincial 
Supply  Association  (sup.),  unless  it  clearly  appears 
from  the  section  that  no  person  can  sell  the 
article  unless  he  has  some  particular  personal 
qualification,  as,  for  instance,  a  licensed  chemist 
or  a  qualified  surgeon,  or  anything  of  that  kind, 
I  cannot  see  any  contrary  intention.  In  dealing 
with  sects.  3  and  5  different  considerations  may 
arise,  and  also  in  reference  to  the  section  in  the 
Act  of  1899  to  which  our  attention  has  been  called ; 
but  1  think  this  point  is  covered  in  principle  by 
the  decisions.  This  point  has  never  been  raised 
before,  although  there  have  been  many  proceed- 
ings under  these  Acts,  but,  as  was  pointed  out  in 
the  course  of  the  argument,  it  may  well  be  that 
inasmuch  as  proceedings  might  have  been  taken 
against  the  managers,  and  the  limited  company 
would  no  doubt  have  protected  their  managers, 
there  was  not  much  object  in  taking  the  point. 
When  one  remembers  that  it  was  decided  in 
BetU  v.  Armstead  (58  L.  T.  Rep.  811 ;  20  Q.  B.  Div. 
771)  that  want  of  guilty  knowledge  is  no  defence 
under  this  section,  and  that  proceedings  could  be 
taken  against  a  master  for  a  sale  by  his  servant, 
it  seems  to  me  that  any  ground  for  a  distinction 
is  cut  away.  Therefore,  both  the  protective  object 
of  the  section  and  the  necessary  ingredients  in 
the  offence  all  seem  to  point  to  putting  a  corpora- 
tion in  the  same  position  as  a  private  individual, 
provided  the  sale  is  made  on  its  behalf.  There 
is  a  case  which  came  before  Cave,  J.  (Kearley  v. 
Tyler,  65  L.  T.  Rep.  261),  where  there  was  an 
express  prohibition  by  the  master,  so  that  the 
servant  was  not  acting  within  the  scope  of  his 
authority,  and  where  it  was  held  the  master 
would  not  be  liable.  That  again  shows  the 
analogy  between  this  offence  and  the  ordinary 
case  of  civil  responsibility.  I  am  of  opinion  that 
a  corporation  can  be  made  responsible  if  they 
have  in  fact  sold  the  artiole.  There  is  nothing 
which  points  to  a  contrary  intention,  and  I  can 
see  no  argument  which  shows  why  a  corporation 
should  be  exempt  from  the  provisions  of  soot.  6. 


Da&ling,  J. — I  am  of  the  same  opinion.  As 
to  the  point  that  a  corporation  or  a  limited  com- 
pany would  not  be  liable,  by  the  Interpretation 
Act,  person  means  corporation  unless  there  is 
something  in  the  statute  to  show  that  the  word 
"  person  "  does  not  bear  that  meaning.  I  cannot 
see  here  anything  to  exclude  a  limited  company 
from  the  operation  of  the  word  "  person."  The 
other  point  has  been  constantly  alluded  to  in 
cases  which  have  come  before  the  court,  where 
it  has  been  contended  that  there  was  no  sale  to 
the  prejudice  of  the  purchaser  within  the  mean- 
ing of  sect.  6.  Tt  is  said  there  is  no  sale  to  the 
prejudice  of  the  purchaser,  because  the  woman 
knew  there  was  some  moisture  in  the  butter, 
though  how  much  did  not  appear.  It  is  con- 
stantly argued  in  these  cases  that  the  prosecu- 
tion must  prove  that  there  was  a  sale  to  the 
prejudice  of  the  person  who  bought  the  article. 
I  do  not  think  that  is  the  meaning  of  the 
statute.  I  think  the  words  are  use<^  in  the 
sense  of  being  to  the  prejudice  of  purchaser  in  the 
abstract,  not  merely  the  actual  purchaser.  The 
words  were  probably  put  in  for  the  reason  that 
the  goods  might  be  sold  with  a  false  description, 
and  might  not  inflict  any  kind  of  harm  or  injury, 
because  they  might  be  of  a  better  quality  than 
the  ^oods  demanded.  But  when  one  comes  to 
consider  who  the  purchaser  is,  and  whether  the 
section  means  the  actual  purchaser  of  the  par- 
ticular artiole,  one  must  notice  that  provision  is 
made  by  sect.  13  that  ai_y  medical  officer  of  health, 
inspector  of  nuisances  or  of  weights  and  measures, 
or  any  police-constable,  under  the  direction  and  at 
the  cost  of  the  local  authority,  may  go  and  buy 
a  sample  of  food  or  drugs.  Applying  these  words 
as  it  has  been  attempted  to  apply  them  in  many 
cases,  to  mean  that  the  prejudice  of  the  particular 
purchaser  must  be  proved,  it  is  apparent  that  it 
could  never  be  proved  in  the  case  of  a  purchase 
by  such  a  person  as  that.  The  person  under  that 
section,  in  all  probability,  goes  with  money  which 
is  not  his  own,  money  provided  out  of  public 
funds ;  and,  however  bad  the  article  which  he  gets 
may  be,  he  is  none  the  worse.  He  has  got  an 
article  which,  whether  good  or  bad,  he  is  not 
going  to  use ;  he  is  going  to  divide  it  into  three 
parts  and  have  it  analysed,  and  then  throw  it 
away;  and  whether  it  is  good  or  bad  makes  no 
difference  to  him.  A  person  like  that  cannot  in 
the  nature  of  things  be  prejudiced  by  what  is 
done.  Then  with  regard  to  the  protection  given 
to  the  seller,  it  seems  to  me  that  the  placard 
which  is  now  exhibited  with  regard  to  some  of 
these  things  is  important  for  this  reason — not  as 
showing  what  was  in  the  mind  of  the  purchaser, 
because  in  the  case  of  an  inspector,  of  course, 
he  knows  what  he  is  going  to  get,  but  as  bringing 
to  the  knowledge  of  the  purchaser,  either  the 
abstract  or  actual  purchaser  that  what  is  being 
sold  is  properly  described  as  a  mixture  of  this, 
that,  or  the  other  thing.  If  that  is  done,  then 
there  is  not  a  sale  to  the  prejudice  of  the 
purchaser,  either  the  actual  purchaser  or  the 
purchaser  in  the  abstract,  because  the  seller  has 
taken  care  to  affect  with  knowledge  of  what  he  is 
doing  the  person  who  is  buying. 

Channell,  J.— I  agree.  With  reference  to  the 
last  point  mentioned,  there  is  this  additional  reason 
for  making  clear,  if  possible,  what  "to  the  prejudice 
of  the  purchaser  "  means,  because  it  is  not  under- 
stood.    We  seldom  have  the  oases  which  come 
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before  us  directed  to  the  correct  point,  which  is 
whether  another  person  who  has  not  the  special 
knowledge  of  the  inspector,  bat  who  purchases 
under  the  same  circumstances  in  other  respects, 
would  be  prejudiced.  Very  often  the  magis- 
trates do  not  find  the  facts  which  are  necessary 
to  determine  that,  which  is  the  real  question. 
As  to  the  other  point,  which  is  of  importance, 
whether  a  corporation  can  be  liable  under  this 
Act,  I  agree  with  what  has  been  already  said,  but 
on  account  of  its  importance  will  add  a  few  words. 
By  the  general  principles  of  criminal  law,  if  any 
matter  is  made  a  criminal  offence,  there  is  im- 
ported into  it  that  there  must  be  something  in 
the  nature  of  a  mens  rea.  Therefore,  in  ordinary 
cases  a  corporation  cannot  be  guilty  of  a  criminal 
offence,  nor  can  a  master  be  liable  criminally  for 
an  offence  committed  by  his  servant.  But  there 
are  exceptions  to  that  in  the  case  of  ^cm- 
criminal  offences,  as  they  may  be  termed — acts 
forbidden  by  law  under  a  penalty — possibly  even 
under  the  penalty  of  imprisonment,  at  any  rate  in 
default  of  payment  of  a  fine,  because  the  Legis- 
lature thought  it  so  important  to  prevent  the  act 
being  committed  that  it  forbade  it  absolutely  to 
be  done  in  any  case.  And  if  it  is  done — whether 
the  man  has  any  mens  rea  or  not,  whether  he 
intended  to  commit  a  breach  of  the  law  (if  be 
knew  the  law)  or  not — if  he  does  that  forbidden 
thing  he  is  liable  to  the  penalty.  Where  the  act 
is  of  this  character,  then  a  master  who  in  fact 
does  that  forbidden  thing  through  his  servant,  is 
responsible  and  liable  to  the  penalty ;  and  there 
is  no  reason  why  he  should  not  be,  because  the 
very  object  of  the  Legislature  was  to  forbid  the 
thing  absolutely.  It  seems  to  me  that  exactly 
the  same  principles  apply  to  a  corporation  doing 
such  a  thing.  If  it  does  the  act  which  is  abso- 
lutely forbidden  it  is  liable  for  a  penalty.  There- 
fore when  such  a  question  as  this  arises  one  has 
to  see  whether  the  thing  is  absolutely  forbidden 
or  whether  it  is  merely  a  new  offence  to  which 
the  ordinary  principles  of  the  criminal  law  as  to 
mens  rea  would  apply.  Applying  to  this  sect.  6 
of  the  Food  and  Drugs  Act — there  might  be  a 
slight  difference  in  the  case  of  sect.  3 — I  think  it 
is  auite  clear,  and  it  has  already  been  decided  in 
at  least  two  cases,  that  there  is  an  absolute  pro- 
hibition of  the  particular  sale  mentioned  in  the 
section,  and  consequently  there  is  no  reason  why 
it  should  not  apply  to  a  corporation.  As  to 
sect.  3  there  is  a  slight  difference,  because,  putting 
sects.  3  and  5  together,  it  seems  to  be  analogous 
to  that  which  has  been  held  to  be  the  true  con- 
struction of  the  Merchandise  Marks  Act,  that 
mens  rea  is  involved  in  the  offence  but  need  not 
be  proved  by  the  prosecution,  as  it  must  in  ordi- 
nary criminal  cases.  It  is  so  far  an  element  in 
the  offence,  that  if  the  defendant  succeeds  in 
proving  that  he  had  no  mens  rea  he  is  acquitted, 
the  burden  of  proof  having  been  altered  in  such 
cases.  That  was  done  in  cases  where  the  Legis- 
lature desired  really  to  prevent  the  act  being  done, 
but  recognised  that  there  might  be  cases  where 
it  might  be  done  innocently,  and  therefore  the 
person  ought  not  to  be  convioted ;  but  the  Legis- 
lature also  saw  that  while  the  innocent  person 
could  prove  his  innocence,  it  was  not  quite  so 
easy  for  the  prosecution  if  the  burden  were  left  in 
the  ordinary  way  upon  them  to  show  men»  rea. 
Consequently,  with  the  object  of  preventing  the 
act  being  done,  but  at  the  same  time  of   not 


punishing  persons  who  really  were  blameless,  the 
enactment  was  framed  in  that  particular  way.  In 
those  oases  there  may  be  more  difficulty  than 
there  is  under  sect.  6  in  applying  the  rule  to  a 
corporation,  but  personally  I  am  inclined  to  think 
that  a  corporation  would  come  under  sect.  3  as 
well  as  under  sect.  6,  but  it  is  not  quite  so  clear, 
and  it  may  have  to  be  argued  later,  and  the  deci- 
sion of  the  present  cases  does  not  necessarily 
involve  a  decision  on  that  point.  I  agree  with 
Mr.  Rickett's  argument  that  sect.  17  of  the  Act 
of  1899,  which  provided  for  the  imprisonment  of 
offenders  in  certain  cases,  is  in  his  favour  rather 
than  otherwise,  because  it  requires  something 
more  to  be  proved  than  is  necessary  under  sect.  6 
— some  wilful  act  before  imprisonment  could  be 
inflicted.  If  there  had  been  simply  a  provision 
that  imprisonment  should  follow  a  breach  of 
sect.  6  there  might  have  been  some  difficulty 
about  it  Judgment  accordingly. 

Solicitors :  for  Pearks,  H.  Nelson,  Paisley ;  for 
Ward,  W.  T.  Bichette  and  Sons;  for  Hennen, 
Prior,  Church,  and  Adams,  for  Linthorne,  South- 
ampton. 


May  1  and  2, 1902. 

(Before  Lord  Alverstone,  O.J.,  Darling  and 
Channbll,  JJ.) 

Smithib8  (app.)  v.  Bridgb  (resp.).  (a). 

Adulteration  of  food — Milk — Milk  sold  as  taken 
from  cow  —  Deficiency  in  milk  fat — Sale  of 
article  not  of  nature,  substance,  and  quality 
demanded— Liability  to  conviction — Sale  of  Food 
and  Drugs  Act  1875  (38  &  39  Vict.  c.  63),  s.  6. 

The  appellant  was  summoned  under  sect.  6  of  the 
Sale  of  Food  and  Drugs  Act  1875  for  selling  to 
a  purchaser  who  asked  for  new  milk  an  article 
which  was  not  of  the  nature,  substance,  and 
quality  demanded. 

It  was  proved  and  admitted  that  the  milk  had 
not  been  tampered  with,  but  had  been  sold 
exactly  in  the  same  condition  as  it  had  come 
from  the  cows,  and  the  justices  found  that  there 
had  been  no  adulteration  of  or  subtraction  from 
the  milk,  but  it  was  proved  that  the  milk  sold 
was  deficient  by  at  least  30  per  cent,  in  the  milk 
fat  proper  to  genuine  milk ;  and  it  appeared  that 
this  deficiency  in  fats  was  due  to  the  system  of 
milking  adopted  by  the  owner  of  the  cows  from 
whom  the  appellant  purchased  the  milk,  by 
allowing  an  unusually  long  interval  to  elapse 
between  the  milkings,  whereby  a  portion  of  the 
fat  in  the  milk  became  absorbed  by  the  cows. 

The  petty  sessions  havina  convicted  the  appellant 
under  the  section,  and  the  quarter  sessions  having 
affirmed  the  conviction : 

Held  (by  Lord  Alverstone,  C.J.  and  ChanneU,  J., 
Darling,  J.  dissenting),  that  there  was  evidence  on 
which  the  justices  could  properly  convict  the 
appellant  under  sect.  6,  and  that  he  was  rightly 
convicted  of  having  sold  an  article  which  was 
not  of  the  nature,  substance,  and  quality 
demanded. 

Case  stated  by  the  general  quarter  sessions  for 

the  county  of  Essex,  held  at  Chelmsford  on  the 

1st  Jan.  1902. 

(a)  Reported  by  W.  W.  Ois,  Eeq.,  R*rrIeter-*t-Lav. 
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At  the  petty  sessions  held  at  Thorpe-le-Soken, 
in  the  county  of  Essex,  on  the  7th  Oot.  1901,  the 
appellant  was  convicted  of  an  offence  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875,  for  that 
on  the  15th  Aug.  1901,  at  Great  Clacton,  he  the 
appellant  did  unlawfully  and  wilfully  sell  to  the 
respondent  and  to  his  prejudice  a  certain  article 
of  food — to  wit,  milk — which  was  not  of  the 
nature,  substance,  and  quality  of  the  article  of 
food  demanded  by  the  respondent  as  the  pur- 
chaser. 

The  appellant  was  fined  on  this  conviction  in  the 
sum  of  20Z.,  and  ordered  to  pay  19«.  costs. 

The  appellant  gave  notice  of  appeal  against  the 
conviction  to  the  quarter  sessions. 

On  the  1st  Jan.  1902  the  appeal  came  on  for 
hearing  before  the  quarter  sessions,  when  it  was 
proved  or  admitted  that  at  about  nine  o'clock  in 
the  morning  of  the  15th  Aug.  1901  at  Clacton- 
on-Sea,  the  respondent  (an  inspector  under  the 
Sale  of  Food  and  Drugs  Acts)  stopped  a  hand 
cart  on  which  was  a  churn  of  milk  belonging  to 
the  appellant  in  the  course  of  being  sold  and  in 
charge  of  a  man  employed  by  the  appellant. 

The  respondent  asked  to  be  supplied  with  a 
pint  of  new  milk ;  the  man  served  him  from  a 
small  can,  and  the  respondent  paid  for  the  miJk 
the  sum  of  2Jd.,  which  was  the  recognised  price 
for  new  milk. 

The  respondent  stated  that  he  purchased  the 
milk  for  analysis^  divided  the  sample,  and 
otherwise  complied  with  the  requirements  of  the 
Acts. 

The  public  analyst  for  the  county  of  Essex  gave 
his  certificate  (dated  the  30th  Aug.  1901)  in  the 
following  terms : 

I  am  of  opinion  that  the  said  sample  contained  the 
parts  as  under,  or  the  percentages  of  foreign  ingredient* 
as  under,  namely,  only  2*09  per  cent,  of  fat,  and  wai 
therefore  deficient  to  the  extent  of  at  least  30  per  cent, 
of  the  fat  proper  to  genuine  milk,  seeing  that  normal 
milk  of  even  poor  quality  oontains  at  least  3 '00  per 
cent,  of  fat.  No  change  had  taken  plaoe  in  the  con- 
dition of  the  article  that  would  interfere  with  the 
analysis. 

It  was  therefore  proved  by  the  production  of  the 
analyst's  certificate,  and  not  disputed  by  the  appel- 
lant, that  the  milk  supplied  contained  only  2  09  per 
cent,  of  fat,  and  further,  that  the  cows  from  which 
the  milk  had  been  obtained  had  been  milked  at 
about  four  o'clock  on  the  morning  of  the  15th 
Aug.,  and  that  the  milk  so  sold  as  above  men- 
tioned had  not  been  tampered  with  or  adulterated 
in  any  way,  but  was  in  the  same  condition 
exactly  as  it  had  come  from  the  cows  at  that 
milking. 

It  was  further  proved  that  the  cows  before  the 
four  o'clock  milking  had  not  been  milked  for 
nearly  sixteen  hours — that  is  to  say,  at  about 
twelve  o'clock  at  noon  on  the  previous  day 
—and  that  the  small  percentage  of  fat  above- 
mentioned  was  accounted  for  by  the  fact  of 
that  long  interval  between  the  two  milkings,  a 
portion  of  the  fat  of  the  milk  during  that  long 
interval  of  sixteen  hours  becoming  absorbed  by 
the  cows. 

It  was  further  proved  that  the  owner  of  the 
cows  had  on  divers  occasions  during  the  preceding 
eighteen  months  or  thereabouts  coo  suited  with 
veterinary  surgeons  as  to  his  cows  having  abnor- 
mally large  calves  and  the  consequent  loss 
Mag.  Cab.— Vol.  XX. 


and  danger  of  loss  of  his  cows  in  calving,  and 
that  he  had  been  advised  by  the  veterinary 
surgeon  that  it  was  due  to  the  system  of  milking 
adopted,  which,  while  having  the  effect  of 
increasing  the  quantity  of  milk  at  the  morning 
milking,  caused  it  to  be  deficient  in  fat  by  reason 
of  a  portion  of  the  fat  in  the  milk  while  retained 
in  the  cows  becoming  absorbed  by  the  cows  and 
going  to  the  nourishment  of  the  calves. 

It  was  further  proved  or  admitted  that  the  cows 
whioh  supplied  the  milk  were  not  the  property  of 
or  under  the  control  of  the  appellant,  but  were 
the  property  of  and  under  the  control  of  a 
Mr.  Tilley,  from  whom  the  appellant  purchased 
the  milk  under  a  guarantee  of  its  genuineness 
and  purity  as  new  milk. 

The  cows  were  kept  by  Mr.  Tilley  at  his  farm 
about  four  miles  from  Clacton. 

The  guarantee  was  in  the  form  of  a  label 
attached  to  the  churns,  was  dated  the  14th  Aug. 
1901,  and  specified  the  milk  as  two  churns  con- 
taining 24$  gallons,  "  warranted  pure  new  milk 
with  all  its  cream.  Delivered  under  contract/' 
But  the  appellant  did  not  either  at  petty  sessions 
or  quarter  sessions  prove  or  rely  on  a  compliance 
with  the  provisions  of  sect.  25  of  the  Act,  nor  was 
any  alleged  compliance  with  the  provisions  of 
that  section,  or  the  fact  of  there  being  such 
guarantee,  raised  as  a  ground  of  appeal  in  the' 
notice  of  appeal. 

The  justices  in  quarter  sessions  were  of  opinion 
that  there  had  been  no  adulteration  of  or 
abstraction  from  the  milk,  but  they  were  of 
opinion,  notwithstanding,  that  the  offence  charged 
had  been  proved  and  established,  and  that  the 
conviction  ought  to  be  affirmed.  They  therefore 
affirmed  the  conviction,  but  reduced  the  penalty 
from  201.  to  11.,  and  dismissed  the  appeal  without 
costs. 

The  question  of  law  for  the  opinion  of  the 
court  was  whether  upon  the  evidence  and  under 
the  circumstances  above  set  out,  an  offence  was 
committed  under  sect.  6  of  the  Sale  of  Food  and 
Drugs  Act  1875. 

The  Board  of  Agriculture  in  exercise  of  the 
powers  conferred  on  them  by  sect.  4  of  the  Sale 
of  Pood  and  Drugs  Act  1899  (62  &  63  Vict.  c.  51) 
made  the  following  regulations — called  the  "  Sale 
of  Milk  Regulations  1901."  and  dated  the  5th 
Aug.  1901— 

1.  Where  a  sample  of  milk  (not  being  milk  sold  as 
skimmed,  or  separated,  or  oondensed  milk)  oontains 
less  than  3  per  oent.  of  milk  fat,  it  shall  be  presumed 
for  the  purposes  of  the  Sale  of  Food  and  Drags  Acta 
1875  to  1899,  until  the  contrary  is  proved,  that  fta  milk 
is  not  genuine,  by  reason  of  the  abstraction  therefrom 
of  milk  fat,  or  the  addition  thereto  of  water. 

2.  Where  a  sample  of  milk  (not  being  milk  Bold  as 
skimmed,  or  separated,  or  oondensed  milk)  oontains  leas 
than  8*5  per  oent.  of  milk  solids  other  than  milk  fat  it 
shall  be  presumed  for  the  purposes  of  the  Sale  of  Food 
and  Drags  Acts  1875  to  1899,  until  the  contrary  is 
proved,  that  the  milk  is  not  genuine,  by  reason  of  the 
abstraction  therefrom  of  milk  solids  other  than  milk 
fat,  or  the  addition  thereto  of  water. 

These  regulations  extended  to  Great  Britain, 
and  came  into  operation  on  the  1st  Sept.  1901,  and 
therefore  did  not  apply  to  or  affect  the  present 


Warburton  for  the  appellant. — The  conviction 
under  sect.  6  was  wrong.  There  was  no  adultera- 
tion at  all,  as  it  was  clearly  proved  and  was 
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admitted  that  the  milk  sold  was  exactly  in  the 
same  condition  as  that  in  which  it  had  come  from 
the  cows,  and  the  justices  in  quarter  sessions 
expressly  find  that  there  was  no  adulteration  of 
or  abstraction  from  the  milk.  The  milk  being 
pure  milk  from  the  cows  there  could  be  no  offence 
tinder  sect  6,  as,  to  constitute  an  offence  under 
that  section,  the  article  sold  must  be  one  which 
is  not  of  the  nature,  substanoe,  and  quality 
demanded  by  the  purchaser.  Here  the  purchaser 
asked  for  new  milk,  and  the  article  sold  was  new 
milk  in  exactly  the  same  state  as  it  had  come 
from  the  cows.  The  offence  charged  was  com- 
mitted on  the  15th  Aug.  1901,  and  therefore  the 
regulations  made  by  the  Board  of  Agriculture 
do  not  apply  to  this  case,  as  those  regulations  did 
not  come  into  operation  till  the  1st  Sept.  1901. 
There  was  therefore  no  standard  as  to  the  per- 
centage of  milk  fat  in  genuine  milk  existing 
at  the  time.  If  this  conviction  stands  no 
person  would  be  safe  in  selling  genuine  milk 
even  as  it  comes  from  the  cows.  There  is 
no  case  exactly  in  point,  but  there  are  dicta 
which  show  that  this  conviction  is  wrong. 
For  instance,  Lush,  J.,  in  Hoyle  v.  Hitchman 
(40  L.  T.  fiep.  252,  at  p.  255.  4  Q.  B.  Div. 
233,  at  p.  239),  speaking  of  cream,  said : 
"Cream  is  not  an  article  having  any  standard 
of  quality.  It  varies  with  the  character  of  the 
cows  from  which  the  milk  comes,  and  the 
food  on  which  they  are  fed.  This  was  genuine 
cream,  though  of  inferior  quality.  It  appears 
to  me  that  the  sale  in  such  a  case  was  not  an 
offence  within  the  Act  at  all."  That  precisely 
applies  here,  as  the  milk  was  genuine  milk, 
though  of  inferior  quality,  and  therefore,  according 
to  Lush,  J.,  the  sale  was  not  an  offence  within 
the  Act :  (see  also  the  comments  on  the  case  of 
Morgan  v.  Auger,  decided  by  the  Divisional  Court 
on*  the  14th  March,  in  the  Law  Journal  of  the 
26th  April  1902,  at  pp.  2289).  The  finding  of 
the  justices  that  there  was  no  adulteration  in  fact 
rebuts  the  presumption  of  adulteration  arising 
from  the  finding  in  the  certificate  that  the  milk 
was  deficient  in  milk-fat.  The  appellant  has 
displaced  that  presumption  by  showing  that  the 
milk  was  as  it  came  from  the  cows.  Both  sect.  6 
and  the  Board  of  Agriculture  Regulations  of 
1901  show  that  to  constitute  adulteration  there 
must  be  either  an  addition  to  or  subtraction  from 
the  milk.  Here  the  case  finds  that  there  has  been 
neither.  He  also  referred  to  sect.  4  of  the  Sale  of 
Food  and  Drugs  Act  1899. 

0.  E.  Jones  for  the  respondent. — The  question 
is  a  question  of  fact  for  the  justices  whether  the 
certificate  is  sufficient  for  a  conviction,  and  the 
justices  both  in  petty  sessions  and  in  quarter 
sessions  have  held  that  it  was  sufficient.  It  is 
not  a  question  of  whether  the  milk  was  pure  or 
genuine  milk  from  the  cow  or  not.  New  milk 
must  be  milk  with  3  per  cent,  of  milk  fat,  which 
this  milk  had  not.  That  standard  is  now  laid 
down  by  the  Board  of  Agriculture,  but  formerly 
it  depended  on  the  facts.  It  is  entirely  a  question 
of  fact  for  the  justices  when  there  is  any  evidence 
at  all  on  which  they  can  properly  act : 

Hewitt  v.  Taylor,  74  L.  T.  Eep.  51;  (1896)  1  Q.  B. 
287. 

No  doubt  this  was  new  milk,  but  the  cows  had 
been  so  manipulated  in  their  treatment  that  the 
milk  was  deficient  in  quality,  and  in  fact  it  was 


not  milk  at  all.  When  a  purchaser  asks  for  new 
milk  he  expects  to  get  milk  of  normal  quality; 
this  was  not  milk  of  normal  quality,  and  therefore 
was  not  the  article  which  the  purchaser  had  asked 
for.  [Lord  Alyebbtonv,  O.J.  —  The  case  of 
Lane  v.  Collins  (52  L.  T.  Eep.  257 ;  14  Q.  B.  Div. 
193)  seems  very  much  against  you.  I  should 
doubt  if  it  is  right,  and  I  am  not  at  present  pre- 
pared to  say  that  I  should  follow  it.]  Dyke  v. 
Qower  (65  L.  T.  Rep.  760;  (1892)  1  Q.  B.  220) 
is  strongly  in  the  respondent's  favour.  It  shows 
that  where  very  poor  milk  with  a  deficiency  of 
33  per  cent,  of  fat  was  sold,  the  seller  was  con- 
victed. There  must  be  no  manipulation  of  the 
feeding  or  milking  of  the  cows,  and  the  appellant 
is  in  the  same  position  as  the  owner  of  the  cows. 

Cur.  adv.  vutt. 

May  2. — Chahnbll,  J.— In  this  case  the  court 
are  not  entirely  agreed  as  to  the  result;  but  I 
think  that  there  is  no  real  difference  of  opinion 
as  to  the  principles  applicable  to  the  case.  I 
proceed  to  deliver  my  judgment  first  The  pro- 
ceeding in  this  case  was  instituted  under  sect.  6 
of  the  bale  of  Food  and  Drugs  Aot  1875,  and  it 
is  very  important  to  bear  in  mind  that  the  section 
differs  in  a  very  material  respect  from  some  of 
the  other  sections  of  that  Act.  It  has  been 
clearly  decided  that  under  that  section  no  question 
of  guilty  knowledge  or  fraudulent  intention  arises, 
but  that  the  only  question  is  whether  the  seller 
has  sold  to  the  prejudice  of  the  purchaser  some- 
thing which  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  the  purchaser. 
There  are.  cases  which  decide  that  mens  reu,  or 
guilty  knowledge,  is  not  necessary  to  constitute 
the  offence :  (see  Belts  v.  Armstead,  58  L.  T.  Rep. 
811 ;  20  Q.  B.  Div.  771).  A  master  may  be  liable 
where  the  sale  is  the  aot  of  his  servant:  (see 
Brown  v.  Foot,  66  L.  T.  Rep.  649),  and  a  corpora- 
tion may  be  liable  for  the  offence  under  this  sec- 
tion as  was  decided  in  a  recent  case:  (see  Pearks, 
Guns  ton,  and  Tee  v.  Ward  (1902)  2  K.  B.  1).  I 
refer  also  to  the  case  of  Ooulder  v.  Book  (84 
L.  T.  Rep.  719;  (1901)  2  K.  B.  290),  which  was 
the  case  of  the  sale  of  beer  which  in  fact  had 
arsenic  in  it  owing  to  some  mistake  in  the  process 
of  the  manufacture  of  one  of  the  ingredients  of 
the  beer.  The  retail  seller  of  the  beer  was  con- 
victed under  sect.  6,  and  the  judgment  of  the  Lord 
Chief  Justice  in  that  case  brings  out  Terr  clearly 
the  principles  I  wish  to  state  as  applicable  to  this 
case.  That  was  the  case  of  a  manufactured  article 
— namely,  beer ;  this  is  the  case  of  a  natural  pro- 
duct— namely,  milk.  There  is  necessarily  some 
difference  between  the  two,  but  I  think  the  same 
principle  must  be  applied  to  both.  A  person— as 
in  this  case — asks  for  new  milk,  and  if  in  fact  he 
gets  something  which  he  does  not  expect  to  get 
under  that  description,  it  seems  to  me  that  the 
offence  under  sect.  6  is  committed.  If,  in  ordinary 
cases,  the  seller  is  able  to  show  that  what  he  has 
sold  as  milk  is  without  alteration  and  is  the 
identical  thing  that  has  come  from  the  cow,  then, 
in  the  absence  of  any  other  evidence,  he  would 
clearly  prove  that  that  substanoe  which  he  had 
sold  was  milk.  But  if  the  certificate  of  the  analyst 
shows  that  what  was  sold  as  milk  had  not  the 
proper  constituent  parts  of  milk,  and  if  the  seller 
were  to  prove  that  he  had  made  inquiries  and  had 
found  that  the  cow  from  which  the  milk  came  was 
suffering  from  illness,  or  that  there  was  some 
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other  cause  which  made  the  cow  not  produce  milk 
of  normal  character  as  to  strength  or  richness,  then 
I  think  that  evidence  would  confirm  the  analysis, 
and  would,  as  it  seems  to  me,  show  that  what 
was  sold  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded.  It  is  true  that 
in  that  case  the  seller  has  sold  something  which 
is  the  direct  product  of  the  cow ;  but  it  is  some- 
thing which  in  fact  is  not  milk,  but  something 
else ;  and  in  that  case  the  seller,  although  acting 
in  good  faitb,  ought  to  be  convicted  under  sect.  6 
for  selling  a  different  thing  and  a  thing  not  of  the 
nature,  substance,  and  quality  demanded  by 
the  purchaser.  The  case  may  be  a  hard  one,  and 
I  think  the  justice  of  the  case  would  probably 
be  met  by  a  merely  nominal  fine,  but  I  think 
that  under  the  circumstances  there  must  be  a 
conviction.  Those  being  the  principles  on  which 
the  case  ought  to  be  decided,  we  have  to  apply 
them  to  the  facts  of  the  present  case.  Now,  as 
to  the  facts,  the  magistrates  have  found  that  the 
milk  was  not  of  the  normal  strength,  and  they 
have  also  found  that  the  milk  was  in  the  same 
condition  as  it  came  from  the  cows,  and  that  it 
had  not  been  tampered  with  or  adulterated  in 
any  way ;  but  they  also  found  that,  by  reason  of 
the  peculiar  way  in  which  these  cows  were  milked, 
the  substance  that  came  from  those  cows  was 
not  what  was  demanded  by  the  purchaser,  namely, 
milk.  That  was  a  question  of  fact  for  the  jus- 
tices to  deal  with,  and  if  they  have  come  to  those 
findings  as  questions  of  fact — as  they  have  done 
— it  was  within  their  provinoe  to  do  so.  In  my 
opinion  they  were  right  in  coming  to  that 
conclusion.  Under  these  circumstances  the  jus- 
tices have  come  to  a  conclusion  in  a  matter  of 
fact  which  they  were  entitled  to  come  to,  and  I 
think  therefore  that  we  cannot  interfere  with 
their  decision.  As  to  the  case  of  Lane  v.  Collins 
(52  L.  T.  Eep.  257;  14  Q.  B.  Div.  193),  what 
Mathew,  J.  there  says  is  that  it  had  not  been 
shown  that  the  artiole  supplied  was  other  than 
the  purchaser  might  expect  to  get  as  milk  ;  that 
is  to  say,  the  facte  there  were  found  in  the  oppo- 
site way  to  that  in  which  they  have  been  found 
in  the  case  before  us.  The  case  is,  no  doubt,  a 
hard  one ;  but  if  we  do  not  lay  down  the  rule  in 
this  way  it  may  work  mischief  in  other  cases, 
such  as  where  the  milk,  although  coming  direct 
from  the  cow,  may  be  clearly  infected  with 
disease. 

Darling,  J.— I  regret  that  I  am  obliged  to 
come  to  a  different  conclusion.  The  purchaser 
asked  for  new  milk,  and  he  got  milk  delivered 
to  him  in  exactly  the  same  condition  as  it  had 
come  from  the  cow.  It  is  said  that  the  appel- 
lant had  sold  an  article  not  of  the  nature,  sub- 
stance, and  quality  demanded.  If  he  did  so,  then 
clearly  he  committed  an  offence  under  the  sec- 
tion ;  if  he  did  not  do  so,  then  there  is  no  offence. 
It  seems  clear  that  what  he  got  was  new ;  the  only 
question  therefore  is  whether  it  was  milk.  I  do 
not  think  we  ought  to  uphold  this  conviction 
unless  we  are  prepared  to  decide  that  what  the 
purchaser  got  was  not  milk.  In  this  case  it  was 
milk ;  it  came  direct  from  the  cow  and  appeared 
to  be  milk.  It  must  be  milk  from  a  cow;  it 
must  not  be  milk  from  some  other  animal;  it 
must  be  cow's  milk.  But  I  do  not  think  that 
milk  from  a  diseased  cow  would  come  within 
that  word,  because,  as  it  is  an  article  of  food, 
a  person  asking  for  milk  must  be  taken  to  be 


asking  for  milk  which  is  fit  for  human  consump- 
tion. Was  it  milk  ?  If  it  was  not  milk,  what 
was  it  ?  It  is  said  that  it  was  not  milk  because 
it  did  not  contain  a  certain  amount  of  essential 
fate.  At  the  time  of  the  alleged  offence  there 
was  no  standard  as  to  the  percentage  of  milk  fat 
genuine  milk  should  contain,  such  as  the  standard 
which  the  Board  of  Agriculture  have  since  set  up ; 
but  at  the  time  now  in  question  there  was  no  stan- 
dard. The  analyst  says  in  his  certificate  that  normal 
milk  contains  a  certain  proportion  of  fat.  But 
it  is  perfectly  well  known  that  some  kinds  of  cows 
give  milk  whioh  contains  more  fate  than  the  milk 
given  by  other  kinds  of  cows,  and  people  keep 
particular  kinds  of  cows  for  this  very  reason. 
There  being  no  standard,  the  appellant  sold  what 
was  described  as,  and  what  he  was  entitled  to 
describe  as,  milk,  although  it  was  not  so  rich  as 
other  milk,  because  of  the  peculiar  manner  in 
which  the  cows  were  milked,  and  he  cannot  be 
convicted  unless  it  can  be  shown  that  what 
the  purchaser  got  was  not  new  milk.  Look 
at  the  matter  how  you  will,  what  was  supplied 
here  was  milk;  it  was  new  milk,  and  there- 
fore I  think  that  the  purchaser  got  an 
artiole  which  was  of  the  nature,  substance,  and 
quality  of  the  article  demanded.  I  should  pro- 
bably not  have  differed  in  this  case  if  I  thought 
that  our  decision  would  only  apply  to  milk 
because  of  the  order  of  the  Board  of  Agriculture 
to  whioh  I  have  referred.  But  what  I  am  afraid 
of  is  that  the  decision  of  the  court  in  this  case 
may  be  applied  in  the  case  of  a  perfectly  natural 
product  as  to  whioh  there  is  no  standard  applic- 
able; and  I  cannot  help  seeing  that  difficulties 
might  arise  in  such  cases  where  there  is  no 
standard,  if  it  were  held  that  a  natural  product 
were  not  of  the  nature,  substance,  and  quality  of 
the  article  demanded,  merely  because  it  did  not 
contain  all  the  elements  whioh  were  usually 
present  in  normal  samples  of  that  product,  and  in 
the  same  proportions.  Take,  for  instance,  the 
case  of  apples.  A  purchaser  who  had  asked  for 
apples  and  who  had  been  supplied  with  them  as 
plucked  from  the  tree,  might  complain  that  they 
contained  less  malic  acid  or  other  essential  than 
some  analyst  might  declare  to  be  usual  in  apples. 
These  apples,  however  poor  in  quality  they  might 
be,  would  still  be  apples,  and  exactly  as  Nature 
produced  them.  It  is  the  same  in  the  case  of 
this  milk ;  it  is  as  Nature  produced  it,  though 
the  fat  went  into  the  calf  instead  of  into  the 
milk.  I  think  the  principle  would  be  capable 
of  dangerous  extension  if  a  person  can  be  con- 
victed for  selling  without  any  fraud  a>  natural 
Product  in  the  state  in  which  it  is  produced, 
'herefore  I  think  that  this  conviction  ought  to  be 
set  aside. 

Lord  Alvebbtonb,  C.J. — This  case  is  one  of 
some  difficulty ;  but,  on  the  whole,  I  have  arrived 
at  the  conclusion  that  we  must  affirm  the 
conviction.  I  cannot  distinguish  the  case 
against  the  present  appellant  from  the  case 
which  would  have  been  against  Lillev,  from 
whom  the  appellant  purchased,  if  Lilley  had 
been  proceeded  against.  The  magistrates  have 
found  certain  facte,  and  upon  those  facte  the 
appellant  was  convicted,  and  on  appeal  the 
quarter  sessions  affirmed  the  conviction,  but 
reduced  the  fine.  I  think  that  both  courts  have 
dealt  with  the  matter  as  a  question  of  fact,  and  I 
think  that  if  there  was  any  evidence  here  upon 


668 


MAGISTRATES'  CASES. 


K.B.  Div.] 


Smith  (app.)  v.  Southampton  Corporation  (reaps.). 


[K.B.  Div. 


which  they  could  reasonably  come  to  that  conclu- 
sion, then  this  court  cannot  interfere  and  the 
conviction  ought  to  stand.  I  agree  with  my 
brother  Darling  that  the  real  (juestion  is  whether 
what  was  sold  was  milk.  It  is  not  necessary  in 
order  to  constitute  an  offence  under  sect.  6—as 
my  brother  Ghannell  has  pointed  out — that  the 
seller  should  know  the  condition  of  the  article 
sold.  If  it  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded,  then  he  is  liable 
under  sect.  6,  whether  he  knew  the  condition  of 
the  article  or  not  As  no  question  arises  as  to 
any  warranty,  it  is  not  possible  to  distinguish 
between  the  appellant  and  Lilley  by  whom  the 
milk  was  originally  provided,  and  therefore  we 
have  really  got  to  deal  with  a  person  who  is  in  the 
same  position  as  Lilley.  I  think  the  only 
question  for  us  in  this  case  is,  was  there  evidence 
upon  which  the  magistrates  could  reasonably 
find  that  the  article  sold  was  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  P 
The  analyst  in  his  certificate  has  found  that  the 
milk  was  "  deficient  to  the  extent  of  at  least  30 
per  cent,  of  the  fat  proper  to  genuine  milk, 
seeing  that  normal  milk  of  even  poor  quality 
contains  at  least  3  per  cent,  of  fat."  I  entirely 
agree  that,  if  there  had  been  evidence  that  the 
milk  came  direct  from  the  cow,  and  there  was  no 
evidence  of  anything  abnormal  in  the  cow  or  in 
the  way  it  had  been  treated,  the  conviction  would 
have  been  wrong.  But  in  this  case  it  has  been 
found  as  a  fact  that,  although  the  milk  was  the 
same  as  it  had  come  from  the  cow,  yet  that  its 
condition  was  owing  to  the  abnormal  way  the 
cow  was  treated,  remaining  unmilked  for  the 
abnormal  period  of  sixteen  hours ;  and  I  cannot 
but  think  that  the  magistrates  found  that  the 
milk  was  not  of  the  nature,  substance,  and  quality 
of  the  article  demanded  because  by  the  abnormal 
way  the  cow  had  been  treated,  the  milk  was  so 
deficient  in  fat  that  it  could  not  be  described  as 
new  milk  at  all.  That  being  the  state  of  things, 
it  seems  to  me  that  it  is  quite  impossible  to  say 
that  there  was  no  evidence  upon  which  the 
magistrates  could  come  to  that  conclusion.  As 
to  the  recent  order  of  the  Board  of  Agriculture, 
I  do  not  think  that  it  has  set  up  a  standard  of 
what  is  or  what  is  not  genuine  milk,  but  I  think 
it  only  means  to  say  that  the  want  of  a  certain 
amount  of  fat  is  to  be  prima  facie  evidence  that 
the  milk  is  not  genuine.  I  think,  however,  that 
if  it  turns  out  that  the  article  produced,  although 
a  natural  product,  is  the  result  of  an  abnormal 
state  of  things,  whether  arising  from  disease  or 
the  abnormal  treatment  of  the  cow,  it  affords 
evidence  upon  which  a  magistrate  may  find  that 
the  article  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded.  With  regard  to 
the  case  of  Lane  v.  Collins  (ubi  sup.),  it  may  seem 
to  be  in  conflict  with  our  present  decision.  That 
case  was  decided  on  its  own  special  facts,  though 
I  should  have  had  some  difficulty  in  coming  to 
the  same  conclusion.  When  the  purchaser  here 
asked  for  new  milk,  he  was  entitled  to  have 
an  article  which  was  not  other  than  ordinary 
new  milk  by  reason  of  any  special  way  the 
cow  had  been  treated.  The  magistrates  having 
found  upon  the  facts  that  this  was  not  new 
milk,  I  come  to  the  conclusion  that  we  cannot 
reverse  their  finding,  and  that  this  appeal  must 
be  dismissed. 

Appeal  dismis$ed.     Conviction  affirmed. 


Solicitors  for  the  appellant,  Bpeeehly,  Mumford, 
Rodger*  and  Craig  t  for  Prior,  Colchester. 

Solicitors  for  the  respondent,  Boyle,  Devonshire, 
and  Woodhou$e,  for  Jones  and  Son,  Colchester. 


Thursday,  May  15, 1902. 

(Before  Lord  Alverstonb,  O.J.,  Darling 
and  Channell,  JJ.) 

Smith  (app.)  v.  Southampton  Corpora- 
tion  (resps.).  (a) 
Local  government— General  district  rate — Appeal 
—  Isstimate  —  Inclusion  in,  of  retrospective 
charges — Right  of  appeal  against  rate — Validity 
of  rate  —  Provisional  order,  construction  of — 
"Hereafter"— Meaning  of— Public  Health  Act 
1875  (38  &  39  Vict.  c.  55),  ss.  210,  218,  269. 

The  general  right  of  appeal  against  a  district  rate 
given  by  sect  269  of  the  Public  Health  Act  1875 
is  not  taken  away  by  the  concluding  words  in 
sect.  218  of  the  Act,  that  the  estimate,  which  is 
to  be  made  under  thai  section,  "shall  not  be 
deemed  part  of  the  rate,  nor  in  any  respect  affect 
the  validity  of  the  same,9*  where  it  appear*  from 
the  estimate  that  the  rate  include*  retrospective 
charge*  which  are  net  authorised  by  sect.  zlO  as 
being  charges  incurred  more  than  six  months 
before  the  rate  was  made. 

A  borough  council  in  their  estimate  for  a  general 
district  rate  for  the  borough  included  items 
which  consisted  of  debts  contracted  informer 
years  and  which  had  from  year  to  year  been 
carried  to  a  "  suspense  account"  opened  for  that 
purpose,  and  a  balance  due  for  works  executed  in 
previous  years.  The  council  from  time  to  time 
paid  these  old  debts  by  money  borrowed  from  their 
bank  by  overdrafts,  but,  so  far  as  the  ratepayers 
were  concerned,  the  items  remained  unpaid  so 
long  as  they  appeared  in  the  suspense  account. 

The  appellant  appealed  against  the  rate  on  the 
ground  thai  %t  contained  charges  incurred 
more  than  six  months  before  the  making  of  the 
rate. 

Held,  that  the  estimate  could  be  looked  at  for  the 
purpose  of  seeing  what  items  were  included  in 
the  rate;  and  that  there  was  sufficient  ground 
for  holding  thai  the  rate  contained  items  which 
were  more  than  six  months  old,  and  that  the 
council  could  not  by  borrowing  money  from  the 
bank  and  paying  these  old  debts,  treat  the  debts 
as  the  debts  of  the  bank,  and  so  prevent  the 
charges  from  being  retrospective  charges  more 
than  six  months  old  within  sect.  210 ;  and  that 
the  rate  was  bad  in  consequence. 

A  provisional  order  for  the  extension  of  the  borough 
provided  that  any  further  capital  sums  which 
"shall  hereafter  be  expended"  in  respect  of 
certain  works  in  which  the  existing  borouah  was 
interested  should  be  raised  by  a  general  district 
rate  on  the  existing  borough.  A  sum  in  respect 
of  these  works  was  included  in  a  rate  made  for 
the  whole  borough,  including  the  added  area. 

Held,  that  the  word  "hereafter"  meant,  not  the 
interval  between  the  passing  of  the  order  and  its 
coming  into  operation,  but  the  time  after  its 
coming  into  operation,  and  that  consequently 
the  rate  was  bad  by  reason  of  its  containing 
such  sum  to  be  levied  on  the  added  area. 

(a)  Reported  by  W.  W.  Oft*,  Esq.,  Beuief  ei  Imw. 
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Special  cask  stated  by  the  Recorder  of  South- 
ampton at  the  hearing  before  him,  at  a  court  of 
quarter  sessions  for  the  borough,  of  an  appeal 
against  a  general  district  rate  made  by  the  respon- 
dents on  the  12th  June  1901. 

The  following  facts  were  admitted  or  proved 
in  evidence  before  the  recorder  : — 

The  appellant  was  a  ratepayer  at  Shirley,  a 
district  which  up  to  1895  formed  no  part  of  the 
county  borough  of  Southampton,  but  which  with 
other  districts,  known  and  described  as  the  "  added 
areas,"  became  part  and  parcel  of  the  county 
borough  by  virtue  of  a  provisional  order  of  the 
Local  Government  Board  made  pursuant  to 
sects.  58  and  59  of  the  Local  Government  Act 
1888,  and  dated  the  30th  May  1895.  This  pro- 
visional  order  was  duly  confirmed  by  the  Local 
Government  Board's  Provisional  Orders  Confir- 
mation (No.  16)  Act  1895,  session  2,  and  received 
the  Boy  ill  Assent  on  the  5th  Sept  1895,  and,  except 
for  the  special  purposes  as  otherwise  provided 
therein,  came  into  force  on  the  9th  Nov.  1895,  the 
date  of  "  the  commencement  of  this  order " 
(art  1). 

The  respondents,  acting  by  the  council  of 
the  borough,  as  the  urban  sanitary  authority, 
on  the  12th  June  1901  made  a  general  district 
rate  on  the  whole  area  of  the  borough  to  enable 
them  to  defray  expenses  incurred  or  to  be  incurred 
for  the  period  commencing  the  1st  April  1901 
and  ending  the  31st  March  1902. 

The  respondents  before  proceeding  to  make 
this  general  district  rate,  pursuant  to  sect  218  of 
the  Public  Health  Act  1875  caused  an  estimate 
of  the  rate  to  be  made,  and  this  estimate  was  on 
the  22nd  May  1901  duly  approved  by  the  respon- 
dents. The  estimate  was  duly  entered  in  the 
rate- book  which  contained  the  rate  made  on  the 
12ih  June  1901,  and  was  kept  at  the  respondents' 
office  and  was  open  to  public  inspection. 

The  total  expenditure  of  the  borough  for  the 
year  ending  the  31st  March  1902  was  estimated 
at  110,4542.  4*.  The  amount  of  income  estimated 
apart  from  the  rate  to  be  levied  amounted  to 
14,379*.  6*.  6d.,  leaving  the  sum  of  96,0742. 17ft.  6(2. 
to  be  produced  by  the  proposed  district  rate  to 
complete  the  sum  of  110,4542.  4$.  required. 

The  appellant,  alleging  himself  to  be  aggrieved 
by  the  rate,  duly  appealed  against  the  same  on 
the  grounds  set  forth  in  his  notice  of  appeal. 

The  appellant  contended  that  the  rate  was  bad 
because  it  included  retrospective  charges,  in  par- 
ticular certain  charges  which  had  been  incurred 
or  become  due  more  than  six  months  before  the 
rate  was  made,  contrary  to  the  provisions  of 
sect.  210  of  the  Public  Health  Act  1875. 

The  principal  items  which  were  objected  to 
were  the  following— namely,  (1)  14632.  3ft.  10(2., 
balance  of  suspense  account  for  1900  upon 
electricity  works;  (2)  2202.  11*.  10(2.,  deficit  for 
year  ending  the  31st  March  1900  on  the  electricity 
account;  (3)  21542.  8s.  Id.,  one-fifth  liability  to 
bank,  pursuant  to  resolution  of  the  council  of  the 
27th  March  1901 ;  (4)  9032.  0«.  4(2.,  due  on  capital 
and  suspense  accounts. 

As  to  items  1  and  2,  it  appeared  that  on  the 
31st  March  1897  there  was  to  the  credit  of  the 
net  revenue  account  a  balance  of  212.  2s.  5<2. ;  on 
the  31st  March  1898  a  deficit  on  working  of 
182.  16ft.  9(2.,  causing  a  debit  balance  of 
11882.  0ft.  9d.t  and  a  suspense  account  was  opened 
and  the  amount  carried  thereto;   on  the  31st 


March  1899  a  deficit  on  working  of  6402. 19s.  was 
also  charged  to  the  suspense  account,  which  was 
thereby  increased  to  18282.  19ft.  9d. ;  on  the 
31st  March  1900  one-fifth  of  18282. 19*.  9d.  was 
written  off  and  charged  to  net  revenue  account ; 
the  suspense  account  was  thereby  reduced  to 
14632.  3s.  Kki.,  and  a  further  deficit  of 
2202.  11*.  10(2.  on  the  working  for  the  year 
ending  the  31st  March  1900  appeared  on  the  net 
revenue  account. 

The  items  of  14632.  3ft.  10(2.  and  2202.  lift.  10(2. 
were  the  sums  in  question. 

Item  No.  3—21542.  8ft.  1(2.  This  was  one-fifth 
of  a  sum  of  10,7722.  0«.  3(2.  outstanding  on  special 
suspense  account  on  the  31st  March  1901,  which 
was  dealt  with  in  the  following  manner  by  the 
council,  who  on  the  27th  March  1901,  bv  resolu- 
tion, directed  "that  the  balance  of  liabilities 
omitted  in  the  estimate  for  the  year  1900-1901  be 
placed  to  a  special  suspense  account  and  spread 
over  a  period  of  five  years." 

The. amount  placed  to  the  special  suspense 
account  under  this  resolution  was  the  above  sum 
of  10,7722.  0«.  3d.,  and  item  No.  3  (21542.  8«.  Id.) 
is  a  fifth  of  that  sum  charged  to  the  current  rate 
pursuant  to  such  resolution. 

Item  No.  4r-9032.  0ft.  4(2.  This  item  appeared 
in  the  estimate  as  follows .-  "  One-fifth  of  expen- 
diture payable  out .  of  revenue."  It  represented 
one-fifth  of  45152. 1ft.  8(2.,  the  total  of  the  follow- 
ing items  in  respect  of  works  done  in  the  years 
and  on  the  objects  specified,  less  a  sum  of 
8512. 12ft.  1(2.  credited  thereto,  as  followed  [then 
followed  a  list  of  the  works,  the  years — from  1879 
to  1898  inclusive — in  which  they  were  executed, 
and  the  amounts  for  the  same,  making  up  a  total, 
after  deducting  the  8512. 12s.  1(2.,  of  45152.  Is.  8(2.] 
These  works,  with  the  exception  of  the  last  of 
them,  were  all  executed  before  the  added  areas 
became  part  of  the  borough  in  1895.  The  last, 
which  was  an  item  for  3002.  for  paving  at  Shirley, 
was  in  1898. 

Subject  to  the  respondents'  contention  herein- 
after stated,  it  was  not  proved  when  any  of  the 
items  were  paid,  althougn  it  was  stated  by  the 
borough  treasurer,  who  was  called  for  the  appel- 
lant, that  the  items  had  been  paid  to  the  respec- 
tive tradesmen  by  cheques  on  the  bank,  but  the 
items  were  traced  by  the  appellant  through  the 
old  permanent  works  ledger  and  the  present 
general  district  fund  ledgers,  which  showed  that 
the  items  had  been  carried  forward  from  year  to 
year  as  owing,  and  still  appeared  therein  to  be 
owing. 

The  respondents  did  not  deny  that  the  fore- 
going items  Nos.  1,  2,  3,  and  4  were  retrospective 
charges,  but  they  contended  that  there  was  no 
proof  that  they  were  included  in  the  rate  at  all, 
and  that,  inasmuch  as  the  estimate  was  not  to  be 
deemed  part  of  the  rate  nor  in  any  respect  to 
affect  the  validity  thereof,  it  ought  not  to  be 
received  in  evidence,  and  that  the  estimate  did 
not  show  that  those  four  sums  or  either  of  them 
were  included  in  the  rate. 

In  the  published  estimate  of  the  rate,  which  is 
made  under  sect  218  of  the  Public  Health  Act 
1875,  in  addition  to  the  estimated  income  on 
the  credit  side,  it  was  stated  that  a  sum  of 
96,0742.  17ft.  6(2.  was  required  to  be  raised  by  a 
district  rate  to  meet  the  various  items  referred  to, 
and  exactly  the  same  sum  of  96,0742.  17ft.  6d. 
appeared  on  another  page  of  the  estimate  appor- 
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tioned  between  the  various  parishes  for  the 
purpose  of  the  rate. 

Under  the  above  circumstances,  these  sums  1, 2, 
3,  and  4  being  included  in  the  estimate  for  the 
rate,  which  was  the  only  means  available  to  any 
ratepayer  to  discover  what  was  to  be  included  in 
the  rate  itself,  and  was  published  by  the  respon- 
dents themselves,  the  recorder  came  to  the  con- 
clusion that  there  was  prima  fade  evidence  that 
those  sums  were  included  in  the  rate,  and,  in  the 
absence  of  any  rebutting  evidence  being  pro- 
duced, he  found  as  a  fact  that  those  items  were 
included  in  and  to  be  met  out  of  the  rate.  He 
further  held  that,  even  if  the  respondents  were  at 
liberty  to  appropriate  the  balance  income  of 
14,3791.  6s.  (k*.  to  the  items  objected  to  (which 
there  was  no  evidence  that  they  had  done  in  fact), 
vet,  as  the  effect  would  still  be  to  increase  th  e  rate 
by  the  amount  of  such  items,  the  rate  would  be 
equally  retrospective  both  in  law  and  fact  as  if 
such  appropriation  had  not  been  made. 

The  respondents  also  contended  that  those 
sums  were  not  incurred  and  did  not  become  due 
more  than  six  months  before  the  rate  was  made, 
but  formed  part  of  the  overdraft  of  161,7941.  8s.  8d. 
due  to  the  respondents'  bankers  on  the  13th  June 
1901,  and  that  the  liability  of  the  respondents  to 
their  ^bankers  on  this  overdraft  had  been  incurred 
since  the  13th  Deo.  1900  by  reason  of  the  pay- 
ment into  respondents' credit  of  456,3512. 15s.  1<2. 
between  the  13th  Dec.  1900  and  the  13th  June 
1901.  The  respondents  contended  that  suoh 
items  did  not  exist  as  charges,  but  were  covered 
by  the  current  overdraft  at  the  bank,  which, 
being  balanced  every  day,  was  not  a  charge 
incurred  more  than  six  months  prior,  and  that 
so  far  as  the  original  creditors  were  concerned 
they  had  been  paid,  but  with  money  borrowed 
from  the  bank. 

For  some  years  the  respondents  had  an  account 
with  the  Capital  and  Counties  Bank. 

The  account  had  been  constantly  overdrawn, 
but  the  respondents  had  been  accustomed  to  pay 
from  time  to  time  by  means  of  cheques  drawn 
upon  the  bank,  who  thereupon  debited  the  respon- 
dents' account  therewith.  The  respondents' pay- 
ments into  the  bank,  whether  derived  from  rates, 
money  borrowed,  or  other  sources,  were  credited 
as  and  when  received  in  the  account  which  was 
balanced  each  day. 

On  the  13th  Dec.  1900  the  respondents  were 
indebted  to  the  bank  in  a  debit  balance  of 
98,1211.  4s.  4d.,  and  on  the  12th  June  1901  in  a 
debit  balance  of  161,794/.  8s.  8d.,  and  it  was 
proved  that  there  was  no  occasion  after  the  end 
of  1896  when  the  account  was  not  overdrawn. 

It  was  proved  with  regard  to  the  first  item, 
1463Z.  38.  lOd.  (balance  of  suspense  account),  that 
so  long  as  the  items  appeared  in  a  suspense 
account,  so  long  the  items  were  not  paid  so  far  as 
the  ratepayers  were  concerned. 

The  explanation  given  in  evidence  of  the 
meaning  of  a  suspense  account  was  that  when 
debts  had  been  incurred  which  could  not  con- 
veniently be  met  at  the  moment,  they  were  trans- 
ferred into  a  suspense  account  until  it  became 
convenient  to  pay  them. 

Exoept  in  the  one  instance  of  the  21542.  8«.  lcL, 
the  charges  did  not  appear  in  the  estimate  as  a 
debt  due  to  the  bank.  They  appeared  as  liabilities 
already  incurred  on  the  31st  March  1900,  which 
was  more  than  six  months  before  the  making  of 


the  rate,  and  that  they  were  so  the  recorder  found 
as  a  fact. 

The  respondents  further  contended  that  the 
inclusion  of  those  sums  or  some  one  or  more  of 
them  in  the  rate  was  not  a  ground  for  quashing 
the  rate. 

The  recorder  found  that  the  four  sums  named 
were  proved  to  be  for  charges  incurred  more  than 
six  months  before  the  making  of  the  rate,  and 
that  they  did  not  come  within  any  of  the  excep- 
tions to  the  general  rule  that  a  retrospective  rate 
is  bad. 

He  further  held  that,  inasmuch  as  the  respon- 
dents had  no  statutory  or  other  authority  to 
borrow  from  their  bank  for  the  purpose  of  dis- 
charging old  liabilities,  the  form  in  which  the 
account  between  the  respondents  and  the  bank 
was  kept  did  not  prevent  the  rate  from  being 
retrospective. 

Further,  the  appellant  contended  that  the 
terms  and  provisions  of  the  above  provisional 
order  had  been  contravened  in  the  making  of  the 
rate — in  that  (1)  certain  sums  were  levied  in  the 
general  district  rate  in  respect  of  the  matters 
specifically  mentioned  in  art.  21  (1)  of  the  order 
which  were  not  a  charge  upon  the  district  fund ; 
and  (2)  that  charges  m  respect  of  the  matters 
specifically  mentioned  in  art.  21  (1)  of  the  order 
were  not  levied  in  the  rate  in  pursuance  of  sect.  2 
of  that  article. 

By  art.  19 : 

8ubjeot  as  hereinafter  provided,  all  property  vested  in 
the  corporation  at  the  oommenoement  of  this  order  for 
the  benefit  of  the  existing  borough  shall  be  held  by  the 
corporation  for  the  benefit  of  the  borough,  and  subject 
ae  aforesaid  the  corporation  shall  hold,  enjoy,  and  exer- 
cise for  the  benefit  of  the  borough  all  the  powers  which 
at  the  oommenoement  of  this  order  are  exercisable  by  or 
vested  in  the  corporation  for  the  benefit  of  the  existing 
borough,  and  subject  as  hereinafter  provided  all  liabili- 
ties whioh  on  the  date  aforesaid  attached  to  the  corpora- 
tion in  respect  of  the  existing  borough  shall  attaoh  to 
them  in  respeot  of  the  borough. 

By  art.  21  (1) : 

The  said  sum  of  .  .  .  and  also  any  further  capital 
sums  and  interest  thereon  whioh  shall  hereafter  be 
expended  in  respeot  of  the  sewerage  of  the  existing 
borough  in  connection  with  and  including  the  Belvidere 
outfall,  and  in  respeot  of  the  Portswood  sewage  farm 
and  drainage  district,  and  any  other  sum  or  sums  bor- 
rowed by  the  corporation  acting  as  the  urban  sanitary 
authority  for  the  existing  borough  or  sanctioned  by  the 
Local  Government  Board,  or  in  respeot  of  whioh  the 
corporation  shall  have  resolved  to  apply  for  snob  sanc- 
tion before  the  commencement  of  this  order,  shall,  so  far 
as  suoh  sums  respectively  are  now  or  may  hereafter  be 
charged  upon  and  payable  ont  of  the  general  district 
rates  leviable  in  the  existing  borough  be  charged  upon 
and  payable  ont  |of  the  rates  to  be  levied  in  pursuance 
of  subdivision  (2)  of  this  article.  (2)  The  corporation 
shall  from  time  to  time  make  and  levy  suoh  a  rate  in 
the  nature  of  a  general  district  rate  upon  the  area  now 
comprising  the  existing  borough  as  will  be  sufficient  to 
raise  the  sums  required  to  be  raised  by  rates  for  the 
repayment  of  the  several  sums  to  whioh  subdivision  (1) 
of  this  article  applies  and  for  the  payment  of  interest  on 
snob  sums. 

Since  the  date  of  the  oommenoement  of  the 
order  (namely,  the  9th  Nov.  1895)  the  respon- 
dents from  time  to  time  and  up  to  the  present 
time  have  expended :  (1)  "  Further  capital  sums 
and  interest  thereon  "  in  respect  of  the  sewerage 
of.  the  existing  borough  in  connection  with  and 
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including  the  Belvidere  outfall,  and  in  respect  of 
the  Portewood  sewage  farm  and  drainage  district ; 
and  (2)  "  Other  sums  "  in  respect  of  a  scheme  in 
pursuance  of  the  provisions  of  the  Housing  of  the 
Working  Classes  Aot  1890,  in  addition  to  the 
respective  sums  recited  in  art.  21  (1).  During  the 
years  from  1896  to  1901  no  charge  had  oeen 
levied  on  the  added  areas  in  respect  of  the  above 
matters,  but  charges  in  respect  of  such  matters 
were  for  the  first  time  levied  on  the  added  areas 
in  the  rate  appealed  against.  The  amount  was 
agreed  between  the  parties  to  be  1644Z. 

The  respondents  contended  that  on  the  true 
construction  of  art.  21  this  sum  of  16442.  was 
rightly  levied  on  the  added  areas. 

The  recorder  held  that  the  term  *'  existing 
borough  "  as  used  in  art.  21  mqant  the  area  of 
the  old  borough  which  was  described  in  the  recital 
of  the  order  as  the  borough  of  Southampton,  and 
was  described  in  the  corporation  map  as  coloured 
pink,  and  again  in  art.  3  by  inference  as  the  area 
of  the  old  borough. 

The  respondents  also  contended  that  the  word 
"  hereafter  "  occurring  in  the  sentence  "and  also 
any  further  capital  sums  and  interest  thereon 
which  shall  hereafter  be  expended  in  respect  of 
the  sewerage  of  the  existing  borough,"  Ac.,  meant 
only  the  time  between  the  passing  of  the  order 
and  the  date  of  its  coming  into  force.  The  appel- 
lant contended  that  art  21  meant  that  the  three 
groups  of  charges  therein  named  were  charges  to 
be  borne  for  the  future  bv  the  ratepayers  of  the 
area  comprising  the  old  borough  and  not  by  the 
ratepayers  of  the  added  areas;  and  that  those 
items  which  were  included  in  the  present  rate 
which  came  under  either  of  the  groups  were  im- 
properly charged  to  the  added  areas.  The 
recorder  upheld  that  contention  of  the  appellant. 
He  decided  on  the  above  grounds  that  the  rate 
was  bad  and  quashed  the  same,  and  gave  judg- 
ment for  the  appellant  with  costs.  Acting  on 
the  provision  contained  in  sect.  269  (5)  of  the 
Public  Health  Act  1875,  he  ordered  that,  not- 
withstanding the  quashing  of  the  rate  appealed 
against,  the  moneys  charged  by  such  rate  should 
be  levied  as  if  no  appeal  had  been  made,  and  that 
such  moneys  when  paid  should  be  taken  as  pay- 
ment on  account  of  the  next  effective  rate  in 
respect  of  which  the  quashed  rate  was  made. 

It  was  proved  that  from  time  to  time  the 
respondents  borrowed  certain  sums  of  money  on 
various  accounts  and  for  divers  purposes  without 
legal  sanction  or  authority,  and  that  items  for 
interest  thereon  appeared  in  the  estimate  for  the 
rate.  It  was  contended  for  the  appellant  that 
such  charges  were  illegal. 

The  question  for  the  opinion  of  the  court  was 
whether  the  recorder  was  right  in  holding  and 
determining  that  the  rate  ought  to  be  quashed. 

The  Public  Health  Act  1875  (38  &  39  Vict. 
c.  55)  provides : 

Soot.  210.  For  the  purpose  of  defraying  any  expenses 
chargeable  on  the  district  fond  whioh  that  fund  is 
insufficient  to  meet,  the  urban  authority  shall  from  time 
to  time,  as  the  occasion  may  require,  make  by  writing 
under  their  common  seal,  and  levy  in  addition  to  any 
other  rate  ^leviable  by  them  under  this  Aot,  a  rate  or 
rates  to  be  oalled  "  general  district  rates."  Any  suoh 
rate  may  be  made  and  levied  prospectively  in  order  to 
raise  momey  for  the  payment  of  future  charges  and 
expenses,  or  retrospectively  in  order  to  raise  money  for 
the  payment  of  charges  and  expenses  inourred  at  any 


time  within  six  months  before  the  making  of  the  rate ; 
in  calculating  the  period  of  six  months  during  whioh  the 
rate  may  be  made  retrospectively,  the  time  during  whioh 
any  appeal  or  other  proceeding  relating  to  suoh  rate  is 
pending  shall  be  excluded. 

Sect.  218.  Every  urban  authority,  before  proceeding 
to  make  a  general  district  rate  or  private  improvement 
rate  under  this  Act,  shall  cause  an  estimate  to  be  pre- 
pared of  the  money  required  for  the  purposes  in  respect 
of  whioh  the  rate  is  to  be  made,  showing  the  several  sums 
required  for  each  of  such  purposes ;  and  the  rateable 
valae  of  the  property  assessable  ;  and  the  amount  of  rate 
whioh  for  those  purposes  it  is  necessary  to  make  on  eaoh 
pound  of  suoh  value ;  and  the  estimate  so  made  shall 
forthwith,  after  being  approved  of  by  the  urban  authority, 
be  entered  in  the  rate-book,  and  be  kept  at  their  office, 
open  to  publio  inspection  during  office  hours  thereat; 
but  it  shall  not  be  deemed  part  of  the  rate,  nor  in  any 
respect  affect  the  validity  of  the  same. 

In  the  corresponding  section  of  the  Public 
Health  Act  1848  (11  &  12  Vict.  c.  63)— namely, 
sect.  98 — the  section  ended  with  the  words 
"  during  office  hours  thereat."  The  words  "  but 
it  shall  not  be  deemed  part  of  the  rate,  nor  in  any 
respect  affect  the  validity  of  the  same,"  were 
added  in  the  Act  of  1875. 

Sect.  269.  Where  any  person  deems  himself  aggrieved 
by  any  rate  made  under  the  provisions  of  this  Act,  or 
by  any  order,  oonviotion,  judgment,  or  determination  of 
or  by  any  matter  or  thing  done  by  any  court  of  sum- 
mary jurisdiction,  suoh  person  may  appeal  therefrom, 
subject  to  the  conditions  and  regulations  following. 

Maemorran,  K.O.  (8.  H.  Emanuel  with  him) 
for  the  corporation  of  Southampton. — There  was 
no  proof  that  the  items  objected  to  by  the  appel- 
lant were  included  in  the  rate  at  all,  and  there 
was  no  proof  that  the  charges  were  retrospective ; 
but,  even  if  they  were  retrospective,  the  appellant 
adopted  the  wrong  course  in  appealing  against 
the  rate.  He  ought  to  have  had  it  removed  bv 
certiorari  for  the  purpose  of  having  it  quashed. 
Sect.  269  of  the  Publio  Health  Act  1875  does  no 
doubt  give  a  right  of  appeal.  That,  however, 
does  not  apply  where  the  appeal  is  on  the  ground 
that  the  estimate  contains  retrospective  or  illegal 
charges.  Sect.  98  of  the  Publio  Health  Aot  1848 
provided  for  the  making  of  an  estimate  before 
proceeding  to  make  any  general  or  district  rate, 
*'  showing  the  several  sums  required  for  eaoh  of 
such  purposes" — that  is,  for  the  purposes  for 
whioh  the  rate  was  made.  Under  that  section  it 
was  held  in  the  year  1857,  in  Beg.  v.  Worheop 
Local  Board  (21  J.  P.  451),  that  if  the  estimate 
contained  any  illegal  purposes  it  was  bad.  The 
matter  was  considered  again  in  1865  in  the  second 
case  of  Beg.  v.  Workeop  Local  Board  (10  L.  T. 
Rep.  297 ;  5  B.  &  S.  951 ;  28  J.  P.  596),  and,  in 
consequence  of  the  difficulties  arising  in  those 
cases,  the  words  in  the  concluding  part  of 
sect.  218  of  the  Publio  Health  Act  1875  (whioh 
was  substituted  for  sect.  98  of  the  Aot  of  1848), 
"  shall  not  be  deemed  part  of  the  rate,  nor  in  any 
respect  affect  the  validity  of  the  same,"  were 
added.  The  effect,  therefore,  of  those  added  words 
in  sect.  218  is  to  take  away  the  right  of  appeal  on 
the  ground  that  there  is  included  in  the  estimate 
any  illegal  or  improper  items.  In  suoh  a  case 
the  proper  course  now  is  to  proceed  under 
sect.  141  of  the  Municipal  Corporations  Act  1882, 
and  have  the  order  removed  by  certiorari  and 
quashed.  Again,  retrospective  rates  of  more 
than  six  months  may  be  paid,  provided  they  are  not 
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paid  oat  of  the  rates ;  here  there  is  no  proof  that 
they  were  paid  oat  of  the  rates,  as  the  corpora- 
tion had  sufficient  income  from  other  sources  to 
pay  these  items ;  and,  farther,  these  debts  to  the 
various  creditors  having  been  paid  by  the  bank's 
overdraft,  they  no  longer  existed  as  charges,  but 
were  covered  bv  the  overdraft  at  the  bank  which, 
being  balanoecL  every  day,  was  not  a  charge 
incurred  more  than  six  months  prior  to  the  rate, 
and  so  far  as  the  actual  creditors  were  concerned 
they  have  been  paid,  bat  with  money  borrowed 
from  the  bank.  Then,  with  regard  to  the  ques- 
tion arising  upon  the  construction  of  the  provi- 
sional order,  it  is  said  that  in  the  rate  now 
appealed  against  there  is  levied  a  charge  in 
respect  of  matters  that  by  the  provisional  order 
ought  not  to  have  been  levied  on  the  added  areas. 
The  word  "  hereafter  "  occurring  in  the  sentence 
in  art.  21  (1),  "  and  also  any  further  capital  sums 
and  interest  thereon  which  shall  'hereafter'  be 
expended  in  respect  of  "  the  specified  works,  does 
not  mean  after  the  date  of  the  commencement  of 
the  order,  but  means  the  time  between  the  pass- 
ing of  the  order  and  the  date  of  its  coming  into 
operation,  and  therefore  no  objection  can  be 
raised  against  this  rate  upon  that  ground. 

Foote,  K.C.  and  Forder  Lampard,  for  the  appel- 
lant, were  not  called  upon  to  argue. 

Lord  Alverstone,  C.J. — The  questions  raised 
in  this  case  are  important,  and  are  to  a  certain 
extent  difficult  until  they  are  clearly  explained, 
as  they  have  been  during  the  argument.  Before 
dealing  with  the  facts  I  ought  to  say  a  word 
upon  the  law  applicable  to  this  case.  By  sect.  210 
of  the  Public  Health  Act  1875  a  general  district 
rate,  which,  when  collected,  forms  part  of  the 
general  district  fund,  is  to  be  levied  in  order  to 
raise  money  for  the  payment  of  future  charges 
and  expenses,  or  retrospectively  in  order  to  raise 
money  for  the  payment  of  charges  and  expenses 
incurred  at  any  time  within  six  months  before  the 
making  of  the  rate,  and  so  forth.  There  is  there- 
fore an  express  and  a  very  distinct  statutory  pro- 
hibition against  allowing  retrospective  payments 
to  be  included  beyond  the  period  of  six  months, 
and  all  the  more  so  because  money  may  be  raised 
by  a  rate  to  work  retrospectively  for  a  certain 
period — namely,  that  period  of  six  months.  The 
matter  is  obviously  one  of  importance,  and  the 
Legislature  have  met  the  difficulty  which  corpora- 
tions or  public  bodies  would  have  in  making 
those  payments  by  fixing  a  period  of  six  months 
during  which  those  retrospective  payments  may 
be  made.  Then  there  is  the  general  right  of 
appeal  given  under  sect.  269,  and,  notwithstand- 
ing all  that  has  been  urged  before  us  by  oounsel 
for  the  respondents,  I  think  it  would  be  extremely 
difficult  to  say  that  prima  facie  there  was  not  a 
right  of  appeal  in  respect  of  a  rate  that  was 
levied  and  purported  to  be  levied  in  respect  of 
charges  which  were  not  authorised  by  sect.  210. 
It  was  expressly  decided  in  the  first  case  of  Beg.  v. 
Worksop  Local  Board  (ubi  sup.),  in  1857,  that 
there  was  this  right  of  appeal.  At  that  time  the 
concluding  words  of  sect.  218,  with  regard  to  the 
operation  of  the  estimate,  were  not  in  the  then 
existing  statute— the  Public  Health  Act  1848.  It 
is  contended  that  as  to  the  old  provision  with 
regard  to  the  making  of  the  estimate  there  are 
added  the  words  that  the  estimate  "  shall  not  be 
deemed  part  of  the  rate,  nor  in  any  respect  affect 


the  validity  of  the  same," ;  therefore  a  person  has 
not  a  right  of  appeal  in  respect  of  an  allegation 
that  the  rate  includes  the  payment  of  a  charge 
more  than  six  months  old.  I  think  that  it 
would  require  very  much  stronger  language  than 
that  to  take  away  the  existing  right  of  appeal 
which  I  think  was  given,  and  I  do  not  think 
that  the  addition  of  these  words  are  sufficient 
to  do  so,  although  I  agree  that  very  probably 
they  were  added  in  consequence  of  the  question 
raised  in  the  second  cane  of  Beg.  v.  Worksop 
Local  Board  (10  L.  T.  Rep.  297;  5  B.  &  S.  951; 
28  J.  P.  596).  It  is  not  necessary  for  as  to 
say  exactly  what  is  the  fall  effect  of  those 
words.  I  should  think  that  tbey  would  be 
sufficient  to  prevent  a  person  from  being  allowed 
to  rely  upon  any  defect  in  the  estimate,  or  on 
any  particular  way  in  which  the  estimate  was 
made  up,  or  possibly  to  prevent  him  from 
marshalling  the  items  in  an  estimate  so  as  to 
show  that,  according  to  his  contention,  the 
estimate  so  construed  would  indicate  the  pay- 
ment of  a  debt  more  than  six  months  old.  Bat 
I  cannot  think  it  ever  could  have  been  intended 
that  if  upon  the  facts  before  the  quarter  session* 
on  appeal  it  is  established  that  there  is  in  fact 
a  payment  more  than  six  months  old  which  will 
be  made  out  of  the  moneys  to  be  raised  by  the 
rate  levied,  the  right  of  appeal  is  gone.  I  do  not 
think  it  means  that  one  may  not  look  at  the 
estimate  for  the  purpose  of  ascertaining  the  facts. 
I  can  quite  imagine  that  it  is  open  to  the  corpo- 
ration to  say,  and  the  court  would  receive  all 
evidence  to  show,  that  the  estimate  does  not 
represent  the  true  state  of  facts ;  but  to  say  that 
noDody  may  look  at  the  estimate  for  the  purpose 
of  raising  a  prima  facte  case  on  appeal  is,  I 
think,  going  too  far.  It  is  not  necessary  for  us 
to  decide  what  is  the  exact  effect  of  those  words 
as  imposing  a  limit  upon  the  rights  of  persons, 
because,  when  we  come  to  look  at  the  facts  stated 
here,  there  really  does  not  seem  to  be  any  reason- 
able doubt,  now  that  we  have  got  before  us  all 
materials  to  enable  us  to  form  a  judgment.  It 
appears  that  there  was  included  a  balance  of 
suspense  aooount  for  the  year  1900  upon  electricity 
works,  a  deficit  for  the  year  ending  the  31st 
March  1900  on  the  electricity  account,  and  one- 
fifth  the  liability  to  bank  pursuant  to  the  resolu- 
tion of  the  council  of  the  27th  March  1901  that 
the  balance  of  liabilities  omitted  from  the  esti- 
mate for  the  year  1900-1  be  placed  to  a  special 
suspense  account  and  spread  over  a  period  of  five 
years.  Then  there  was  a  resolution  which  was 
practically  the  same  with  regard  to  the  9032., 
representing  the  one-fifth  of  expenditure  payable 
out  of  revenue.  It  represents  one-fifth  of 
45152.  Is.  8(2.,  the  total  of  certain  items  set  out  in 
the  case  in  respect  of  works  done  in  the  years  and 
on  the  objects  specified,  going  back  many  years. 
In  that  state  of  things  it  certainly  does  appear 
that  in  order  to  meet  the  number  of  items, 
amounting  to  a  very  considerable  sum,  which  had 
been  incurred  beyond  the  six  months  period,  it 
was  necessary  to  raise  as  a  mere  matter  of  debtor 
and  creditor  aooount  this  general  district  rate 
which  amounted  to  a  sum  of  upwards  of  96,000Z. 
Therefore,  unless  the  corporation  were  able  to 
show  that  this  was  only  a  mere  matter  of  book- 
keeping, and  that  they  were  in  fact  meeting  these 
amounts  out  of  another  parse  than  that  which 
would  be  filled  by  the  district  rate*  there  certainly 
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was  evidence  on  which  the  recorder  was  entitled 
to  come  to  a  conclusion  that  they  were  paying 
these  debts  out  of  the  moneys  to  be  raised.  The 
first  broad  contention  seems  to  me,  for  the 
reasons  stated  in  the  very  careful  judgment  of 
the  recorder,  to  be  untenable.  It  was  said  by  the 
corporation  that  they  had  borrowed  from  their 
bank,  and  that  it  was  true  their  accounts  were 
going  from  bad  to  worse  and  that  they  were 
owing  their  bank  more  and  more,  but  they  con- 
tended that  they  had  paid  their  tradesmen,  and 
had  paid  their  principal  debts,  and  that  the  whole 
had  become  a  debt  due  to  the  bank,  and  that 
therefore  it  must  only  be  assumed  at  the  end  of 
the  given  financial  year  that  they  owed  the  bank 
so  much  money,  and  that  it  was  to  meet  that 
debt  that  they  made  this  rate.  It  seems  to  me 
that  if  that  argument  were  allowed  to  prevail,  a 
public  body  would  only  have  to  arraoge  with 
their  bankers  to  borrow  money  to  pay  their 
debts  and  so  defeat  the  provisions  of  sect.  210 
altogether.  I  cannot  think  that  argument  is 
right.  The  other  argument  that  was  urged  was 
that  you  may  take  the  14,000/.,  which  are  receipts 
other  than  the  96,000Z.  raised  by  the  general  rate, 
and  you  may  assume  that  these  debts  would  be 
paid  out  of  that.  I  think  the  judgment  of  the 
learned  recorder  on  that  point  is  perfectly  sound, 
that  even  if  you  do  that  you  get  the  amount 
increased  and  therefore  you  do  in  reality  pay 
those  debts  out  of  the  rate.  But  I  do  not  rely  so 
much  on  that,  because  I  can  imagine  a  case  in 
which,  the  estimate  having  been  made  in  a  way 
which  primd  fade  would  show  that  the  general 
rate  was  being  raised  in  order  to  pay  such  items 
as  these,  the  corporation  or  the  charging  autho- 
rity would  be  able  to  show  that,  if  tbe  accounts 
were  properly  arranged  and  the  receipts  properly 
marshalled,  there  was  no  money  coming  out  of 
the  general  district  rate;  as,  tor  instance,  the 
case  put  during  the  argument  by  my  brother  Chan- 
nel!, of  tbe  corporation  possessing  real  property 
or  other  property  which  produced  income,  which 
income  was  not  subject  to  the  restrictions  which 
the  general  rate  was  subject  to.  Therefore,  with- 
out in  any  way  suggesting  that  the  corporation 
may  not  be  entitled  under  certain  circumstances 
so  to  explain  what  the  estimate  would  show,  I 
think,  when  the  facts  are  such  as  were  established 
in  this  case,  there  was  a  clear  breach  of  sect.  210. 
There  is  only  one  other  matter  I  wish  to  notice. 
If  it  had  turned  out  that  there  had  been  large 
payments  on  capital  account,  and  the  accounts 
were  complicated  by  the  inclusion  of  large  pay- 
ments that  were  made  on  capital  account  not 
properly  chargeable  against  this  general  district 
rate  and  that  this  would  be  met  by  a  future  loan, 
I  am  not  prepared  to  say  that  such  an  illegality 
as  th^t  could  be  relied  upon  if  in  fact  it  was 
established  that  the  ultimate  adjustment  of  the 
accounts  would  not  make  any  of  the  debts 
payable  out  of  the  general  district  fund 
more  than  six  months  old.  It  is  not  neces- 
sary to  decide  that,  but  I  was  impressed  by 
counsel's  argument  that  in  that  particular  case 
the  mere  illegality  of  the  borrowing  mi^ht  not  be 
sufficient  to  justify  the  person  in  objecting  to  the 
rate.  I  do  not,  however,  wish  to  express  an 
opinion  one  way  or  the  other  on  that  particular 
point,  which  does  not  arise  in  this  case.  That, 
therefore,  disposes  of  the  first  objection  which 
was  taken  to  the  recorder's  judgment — that  is,  the 
Mag.  Oas.—Vol.  XX. 


objection  as  to  there  being  the  payment  of  debts 
more  than  six  months  old  which  were  to  be 
defrayed  out  of  the  general  district  rate — the 
recorder  being  of  opinion  that  the  rate  was  levied 
in  order  to  raise  money  for  the  payment  of  those 
charges.  There  remains  the  point  which  was 
raised  upon  the  terms  of  the  provisional  order, 
and,  as  to  that,  I  think  that  when  the  order  is  read 
there  really  is  no  doubt  at  all  about  it.  It  was 
desired  when  the  borough  was  being  extended 
not  to  impose  upon  the  new  district  certain 
charges  which  it  was  thought  ought  to  be  con- 
fined to  the  borough  as  it  existed  at  the  time  the 
extension  of  the  borough  took  place;  and  in 
clause  21  of  the  provisional  order  a  number  of 
things  were  enumerated  which  were  to  remain 
chargeable,  so  to  speak,  upon  the  old  borough ; 
first,  a  large  number  of  sums  of  money ;  then  '*  any 
further  capital  sums  and  interest  thereon  which 
shall  hereafter  be  expended  in  respect  of  the 
sewerage  of  the  existing  borough  in  connection 
with  and  including  the  Belvidere  outfall  and  in 
respect  of  the  Fortswood  sewage  farm " ;  and 
"  any  other  sum  or  sums  borrowed  by  the  cor- 
poration acting  as  the  urban  sanitary  authority 
for  the  existing  borough  or  sanctioned  by  the 
Local  Government  Board";  and  then  "or  in 
respect  of  which  the  corporation  shall  have 
resolved  to  apply  for  such  sanction  before  the 
commencement  of  this  order."  It  now  appears 
that  there  were  included  two  sums  which  are  not 
divided,  but  which  amount  to  16442.,  partly  in 
respect  of  further  capital  sum  and  interest  thereon 
for  the  Belvidere  outfall  and  the  Portswood 
sewage  farm,  and  partly  in  respect  of  the  Housing 
of  the  Working  Classes  Act  scheme  as  to  which 
the  corporation  had  applied  for  sanction  before 
the  commencement  of  the  order.  Then  the 
enumeration  of  those  sums  is  followed  by  the 
words  :  "  Shall  so  far  as  such  sums  respectively 
are  now  or  may  hereafter  be  charged  upon  and 
payable  out  of  the  general  district  rates  leviable 
on  the  existing  borough,  be  charged  upon  and 
payable  out  of  the  rates  to  be  levied  in  pursuance 
of  subdivision  2  of  this  article."  It  is  said  that 
because  these  words  are  added  the  word  *'  here- 
after" is  to  be  limited,  and  that  it  must  have 
been  intended  to  confine  that  word  to  the  period 
between  the  making  of  the  order  and  its  coming 
into  operation.  I  think  that  these  words  are  only 
necessary  in  order  to  indicate  the  character  of  the 
charges  that  might  still  be  levied  and  charged 
upon  and  payable  out  of  the  general  district 
rates.  I  think  there  were  limitations  of  various 
kinds  with  regard  to  the  sums  which  were  still  to 
be  met  by  the  old  borough ;  first,  the  enumerated 
amounts,  and  then  the  capital  and  interest  in 
respect  of  these  particular  subject-matters,  then 
the  sums  already  oorro wed  and  sanctioned  by  the 
Local  Government  Board,  and  then  the  sums 
applied  for.  I  cannot  see  that  we  are  to  limit 
the  word  "  hereafter  "  in  such  a  manner,  if  in 
fact  the  money  included  in  this  rate  was  capital 
money  and  interest  thereon  in  respect  of  the 
subject-matter  referred  to  in  the  words  which 
immediately  follow  the  enumeration  of  these 
specific  sums  in  art.  21  (1),  and  I  think  that 
the  learned  recorder  has  come  to  a  right  con- 
clusion upon  this  point,  as  well  as  upon  the 
previous  point,  and  that  this  appeal  must  be 
dismissed. 
Darling,  J. — I  am  of  the  same  opinion. 
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Channbll,  J.  —  I  entirely  agree  with  the 
judgment  which  has  been  delivered,  hat  I  should 
like  to  point  out  what  is  the  real  meaning  of 
the  objection  that  a  rate  is  retrospective,  and 
it  does  seem  to  me  to  be  very  clear  that 
this  rate  is  retrospective  within  the  meaning 
of  the  objection.  The  objection  means  that 
any  particular  ratepayer  is  entitled  to  say  that 
the  rating  authority  are  charging  him  with 
a  sum  that  ought  to  have  been  charged  upon 
and  Daid  by  ratepayers  in  previous  >  years. 
To  that  extent  it  is  a  meritorious  objection. 
The  principle  is  that  corporations  and  bodies 
of  this  kind  are  only  entitled  to  charge  present 
expenditure  upon  future  ratepayers  so  far  as 
they  get  borrowing  powers  through  the  machinery 
of  various  statutes;  The  effect  of  a  borrow- 
ing power,  of  course,  is  to  enable  them  to 
charge  upon  future  ratepayers  instalments  or 
obligations  arising  out  of  their  present  expendi- 
ture, and  the  borrowing  power  is  granted  upon 
the  supposition  that  the  capital  expenditure  will 
benefit  the  future  ratepayers.  Subject,  therefore, 
to  their  borrowing  powers  corporations  and  bodies 
of  this  character  nave  no  right  to  charge  for 
present  expenditure  upon  future  ratepayers. 
That,  of  course,  is  a  well-known  principle  applic- 
able long  ago  to  poor  rates,  and  under  the 
majority  of  the  rating  statutes  something  of  the 
kind  is  applicable,  only  in  particular  statutes  it 
depends  upon  the  construction  of  the  particular 
statute  as  to  what  may  be  done  in  that  respect. 
In  this  particular  statute  there  is  a  section  per- 
mitting retrospective  payments  or  retrospective 
rating  to  the  extent  of  six  months,  and  the  ques- 
tion is  what  that  means.  It  is  evidently  intended 
to  prevent  the  obvious  inconvenience  that  would 
arise  to  all  these  bodies  if  they  were  bound  to  pay, 
as  it  were,  cash  down  for  every  single  item  of 
expenditure  they  incurred.  Practically  that 
could  not  be  done,  and  therefore  there  is  to  be  a 
certain  limit  given  to  them,  and  this  particular 
statute  gives  that  limit  to  the  extent  of  six 
months.  I  think  that  Mr.  Macmorran's  argument 
seems  to  me  to  come  to  this,  that  the  effect  of 
that  six  months  clause  is  that  this  corporation 
may  always  have  a  floating  debt  arising  from 
past  expenditure,  provided  that  that  floating  debt 
does  not  exceed  six  months'  income,  because 
if  it  does  exceed  six  months  of  their  income 
they  can  always  by  an  adjustment  of  the 
accounts  and  by  borrowing  the  money  from 
their  bankers  say  it  has  accrued  in  the 
last  six  months.  If  ever  their  floating  debt 
got  beyond  that  limit  it  is  obvious  that  no  appro- 
priation of  the  accounts  could  possibly  have  that 
effect.  I  think,  however,  that  it  is  not  a  matter 
of  appropriation  of  accounts  at  all.  It  ia  a 
matter  ox  substance,  and  looking  at  it  as  a  matter 
of  substance,  and  looking  at  the  resolutions  that 
were  passed,  and  so  on,  it  is  perfectly  clear  that 
the  corporation  had  in  fact  been  exceeding  their 
borrowing  powers,  and  that  in  fact  they  had  got 
into  debt — into  this  sort  of  floating  debt  The 
learned  recorder  in  his  judgment  says  that  they 
have  secured  the  services  of  an  accountant  who 
has  drawn  their  attention  to  the  matter,  and  that 
they  have  been  making  an  effort  to  clear  off  the 
debt  by  charging  so  much  to  each  year  until  they 
get  the  matter  straight.  However  laudable  it 
may  have  been  for  them  to  do  that,  in  point  of 
fact  the  way  in  which  they  have  done  it  olearly  is 


to  charge  upon  the  present  ratepayers  expenditure 
which  really  was  incurred  in  past  times,  in  fact 
in  times  long  previous  to  the  six  months  before 
the  making  of  this  rate,  and  which  was  not 
covered  by  their  borrowing  powers.  Nothing 
that  I  am  saying,  and  nothing  that  my  Lord  has 
said,  would  in  any  way  suggest  that  there  would 
have  been  anything  wrong  in  that  which  must 
as  a  matter  of  practice  always  be  done — namely, 
in  having  temporary  loans  within  the  limits  of 
their  borrowing  powers,  in  respect  of  matters 
which  they  have  to  pay  auiokly  when  they  want 
to  raise  a  loan  and  to  raise  their  whole  loan  in 
one  sum,  as,  for  instance,  by  issuing  stock,  in 
whioh  case  they  must  incur  some  small  expendi- 
ture before  they  raise  their  loan.  In  such  a  case 
obviously  a  temporary  loan  from  the  bankers 
within  the  limits  of  their  borrowing  powers 
would,  of  course,  stand  upon  a  totally  different 
footing  from  such  things  as  have  been  done 
here.  Without  dealing  with  the  question  about 
the  form  of  the  estimate,  it  is  quite  clear  that  as 
a  matter  of  substance  this  rate  was  in  point  of 
fact  raised  for  the  purpose  of  paying  to  a  certain 
extent  expenditure  for  past  years  long  previous 
to  the  six  months  before  the  making  of  the  rate. 
With  regard  to  the  words  in  sect.  218,  as  to  the 
estimate  not  being  a  part  of  the  rate,  it  seems  to 
me  that  that  really  means  that  the  rate  need  not 
be  right  on  the  face  of  it.  It  is  meant  to  meet 
the  objection  in  the  second  case  of  Beg  v.  Work- 
top Local  Board  (ubi  sup),  whioh  was,  that  there 
was  an  insufficient  item  on  the  rate,  so  that  there 
might  be,  as  it  were,  a  sort  of  demurrer  to  the 
estimate  on  the  ground  that  it  did  not  show  that 
all  the  items  were  justified.  That  is  a  very 
different  thing  from  using  the  estimate  for  its 
legitimate  purpose  of  showing  what  in  point  of 
fact  was  the  purpose  for  which  the  rate  was  made, 
an{L  I  can  see  no  objection  to  that  being  done. 
But  whether  we  use  that  estimate  or  not,  it  is 
quite  clear  that  upon  the  facts  this  rate  was  for 
a  retrospective  purpose.  In  reference  to  the 
other  matters  I  do  not  think  it  is  necessary  to 
add  anything.  I  think  it  is  quite  clear  that 
existing  loans  were  to  be  repaid  by  the  existing 
borough,  and  that,  for  the  purpose  of  consider- 
ing what  were  existing  loans  and  what  were 
not,  all  eums  actually  borrowed  before  the  com- 
mencement of  the  order  were  to  be  taken  into 
account,  and  also  all  sums  which  they  had  resolved 
to  borrow  before  that  time.  These  were  to  be 
taken  as  existing  debts  of  the  old  borough  and 
payable  by  the  old  borough. 

Judgment   of  quarter  sessions  affirmed,  and 
this  appeal  dismissed,  with  costs. 

Solicitors  for  the  appellant  (Smith),  Speedily, 
Mumford,  Badgers,  and  Craig,  for  E.  B,  Ensor, 
Southampton. 

Solicitors  for  the  respondents  (the  corporation), 
Prior,  Church,  and  Adams,  for  B.  B.  Linthome, 
Town  Olerk,  Southampton. 
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Thursday,  May  15, 1902. 

(Before  Lord  Alverstonb,  O.J.,  Darling  and 
Channell,  JJ.) 

Mayor  and  Corporation  op  Westminster 
v.  Watson  and  others,  (a) 

Metropolis — Wooden  structures — Supervision  and 
inspection  of— District  surveyors — Transference 
of  powers  and  duties  to  city  council — Duty  of 
surveyors  to  inspect  such  structures — Bight  of 
surveyors  to  building  notice  and  to  fees — London 
Building  Act  1894  (57  A  58  Vict.  c.  ccxiii.).  ss.  84, 
138,  145,  154— London  Government  Act  1899 
(62  &  63  Vict  e.  14),  s.  5,  tubs.  1,  and  sched.  2, 
part  1. 
Upon  questions  which  arose  between  the  West- 
minster  City  Council  and  the  district  surveyors 
acting  under  the  London  Building  Acts  within 
the  city,  as  to  whether,  and,  if  so,  to  what  extent, 
the  powers,  duties,  and  liabilities  of  the  district 
surveyors  with  respect  to  the  supervision  and 
inspection  of  wooden  structures  falling  within 
sect.  84  of  the  London  Building  Act  1894  have 
been  transferred  from  the  district  surveyors  to 
the  city  council  and  its  officers  by  sect  5  (1)  of 
the  London  Government  Act  1899  : 
Held,  that  (1)  the  powers,  duties,  and  liabilities  of 
the  district  surveyors  with  respect  to  the  super- 
vision and  inspection  of  wooden  structures  fauing 
within  sect  84  have  not  been  transferred  to  the 
city  council  and  its  officers,  but  the  transfer 
to  the  city  council  of  the  power  to  license  the 
setting  up  of  such  wooden  structures,  which  for* 
merly  was  exercised  by  the  county  council,  has 
substantially  diminished  the  powers  and  duties 
of  the  district  surveyors  with  respect  to  such 
wooden  structures,  ana,  so  far  as  suck  duties  were 
formerly  imposed  upon  the  district  surveyors 
by  the  licence  granted  by  the  county  council,  no 
such  duties  are  now  imposed  on  them,  but 
such  duties  are  imposed  upon  the  person  named 
in  the  licence  granted  by  the  city  council,  though 
any  other  statutory  duties  imposed  upon  the 
district  surveyors,  such  as  their  duties  as  to 
dangerous  structures,  remain  as  before;  (2) 
wooden  structures  falling  within  sect  84  are 
works  of  which  the  district  surveyor  is  still  en- 
titled to  have  notice  under  sect  145  of  the  Act, 
as  there  may  be  questions  arising  which  require 
the  district  surveyor  in  a  proper  case  to  inspect 
the  structure ;  but  he  would  not  be  entitled  to 
notice  of  all  the  things  specified  in  that  section, 
as  they  would  not  all  be  applicable ;  (3)  the  dis- 
trict surveyor  has  a  right  to  receive  the  fees  for 
such  inspection  and  supervision,  if  in  a  proper 
case  he  does  inspect  such  wooden  structures ;  such 
right  has  not  lapsed,  or  been  transferred  to  the 
city  council,  but  is  still  retained  by  the  district 
surveyor,  though  incidentally  he  would  be  en- 
titled to  a  much  smaller  fee,  in  proportion  to 
the  lesser  duties  which  h*  has  to  perform.  The 
county  council  has  power  under  sect.  154  to  lay 
down  a  scale  of  fees  applicable  in  such  cases. 
Special  case  agreed  upon  between  the  mayor, 
aldermen,  and  councillors  of  the  city  of  West- 
minster and  Mr.  Thomas  H.  Watson  and  six 
others,  district  surveyors  acting  under  the  London 
Building  Acts. 

The  case  was  stated  under  the  powers  given  by 
sect.  29  of  the  London  Government  Act  1899, 

(a)  Reported  by  W  W.  Orb,  Esq.,  Barrlster-at-lAW.  • 


which  enacted  that,  if  any  question  arose  as  to 
whether  any  power,  duty,  or  liability,  was  or  was 
not  transferred  by  or  under  the  Act  to  the 
council  of  any  metropolitan  borough,  that  ques- 
tion might,  on  the  application  of  the  council,  be 
submitted  for  decision  to  the  High  Court  in  such 
summary  manner  as  might  be  directed  by  the  court. 

Questions  arose  betwe3n  the  mayor,  aldermen, 
and  councillors  of  the  city  of  Westminster  and 
the  district  surveyors  acting  under  the  London 
Building  Acts  within  the  city  of  Westminster  as 
to  whether  to  any  and  to  what  extent  the  powers, 
rights,  duties,  and  liabilities  of  the  district  sur- 
veyors with  respect '  to  the  supervision  and 
inspection  of  wooden  structures  falling  within 
sect.  84  of  the  London  Building  Act  1894,  and 
the  right  of  the  district  surveyors  to  recover  fees 
for  their  services  with  respect  to  such  structures, 
have  been  transferred  from  tbe  district  surveyors 
to  the  council  of  the  city  and  its  officers. 

By  sect.  1  of  the  London  Government  Act  1899 
it  was  enacted  that  the  whole  of  the  administra- 
tive county  of  London  (exclusive  of  the  city  of 
London)  should  be  divided  into  metropolitan 
boroughs,  in  the  Act  subsequently  referred  to  as 
boroughs,  and  it  was  also  declared  lawful  for  Her 
late  Majesty  by  Order  in  Council  subject  to  and 
in  accordance  with  the  Act  to  form  each  of  the 
areas  mentioned  in  the  1st  schedule  to  the  Act 
into  a  separate  borough,  subject  to  such  altera- 
tion of  area  as  might  be  required  to  give  effect 
to  the  Aot,  and  to  such  adjustment  of  boundaries 
as  might  appear  to  Her  Majesty's  Council  ex- 
pedient for  simplification  or  convenience  of 
administration,  and  to  establish  and  incorporate 
a  council  for  each  of  the  boroughs  so  formed. 

By  sched.  1  of  the  Aot  it  was  declared  that 
one  of  the  areas  to  be  constituted  a  separate 
borough  was  "the  area  of  the  ancient  Parlia- 
mentary borough  of  Westminster  comprising  the 
parishes"  therein  specified.  By  the  "Borough 
of  Westminster  Order  in  Council  1900,"  dated 
the  15th  May  1900  and  made  under  the  pro- 
visions of  the  London  Government  Act  1899, 
there  was  constituted  a  metropolitan  borough  of 
Westminster,  and  provisions  were  made  therein 
for  determining  the  area  of  the  borough  so  con- 
stituted, and  a  council  was  established  for  the 
borough.  By  royal  charter  of  the  29th  Oct.  1900 
there  was  granted  to  the  metropolitan  borough  of 
Westminster  the  title  of  city,  and  the  council  of 
the  borough  were  to  be  styled  the  mayor,  alder- 
men, and  councillors  of  the  city  of  Westminster. 

By  sect.  5  (1)  of  the  London  Government  Act 
1899  it  was  enacted  that 

As  from  the  appointed  day  the  powers  and  duties  of 
the  London  County  Council  under  the  enactments  men- 
tioned in  part  1  of  the  seoond  schedule  to  this  Aot  shall, 
subject  to  the  conditions  mentioned  in  that  schedule,  be 
transferred  to  each  borough  oounoil  as  respects  their 
borough. 

The  9th  Nov.  1900  was  appointed  as  the  day 
for  the  coming  into  force  of  this  section. 

Sched.  2,  part  1,  of  the  Act,  so  far  as  is  now 
material,  is  as  follows : 

Part  1. — Minor  powers  and  duties  to  be  transferred 
from  ooonty  oounoil. — Powers  and  duties  transferred : 
Power  under  sect.  84  of  the  London  Building  Aot  1894 
to  license  the  setting  up  of  wooden  structures,  and  power 
to  take  proceedings  for  default  in  obtaining  or  observing 
the  conditions  of  a  licence  under  that  section. 
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Sect.  84  of  the  London  Building  Act  1894  is 
one  of  a  group  of  five  sections  included  in  part  7 
of  that  Act  under  the  title  "  Special  and  tempo- 
rary buildings  and  wooden  structures." 

Sect.  84  provides : 

(1)  No  person  shall  set  up  in  any  place  any  wooden 
structure  (unless  it  be  exempt  from  the  operation  of  this 
part  of  this  Aot)  exoept  hoardings  inclosing  vacant  lands 
and  not  exoeeding  in  any  part  12ft.  in  height,  without 
having  first  obtained  for  that  purpose  a  licence  from  the 
council,  and  the  lioenoe  may  contain  such  conditions 
with  respect  to  the  structure  and  the  time  for  wbioh  it 
is  to  be  permitted  to  continue  in  the  said  place  as  the 
council  think  expedient.  (2)  Provided  that  a  lioenoe 
shall  not  be  required  in  the  case  of  any  wooden  structure 
of  a  movable  or  temporary  character  erected  by  a  builder 
for  his  use  during  the  construction,  alteration,  or 
repair  of  any  building,  unless  the  same  is  not  taken 
down  or  removed  immediately  after  such  construction, 
alteration,  or  repair.  Provided  that  this  section  shall 
not  extend  to  or  apply  within  the  City  [that  is,  the  city 
of  London]  or  to  any  hoarding  duly  lioensed  by  the 
local  authority  under  any  statutory  powers  in  that 
behalf. 

In  order  to  enable  spectators  to  view  the 
funeral  procession  of  the  late  Queen  on  the 
2nd  Feb.  1901  and  the  procession  of  His  Majesty 
the  King  to  open  Parliament  on  the  14th  Feb. 
1901,  a  large  number  of  stands  or  structures  were 
erected  within  the  city  of  Westminster  along  the 
line  of  route  of  the  procession.  There  stands  or 
structures  were  constructed  of  wood  except  the 
nails  and  some  of  the  other  fastenings  and  the 
cloth  or  other  hangings  placed  upon  them. 

Questions  arose  between  the  city  council  and 
the  London  County  Council  as  to  whether  the 
city  council  or  the  county  council  was  the 
proper  authority  (1)  to  license  the  erection  within 
the  city  of  Westminster  of  the  structures  above 
referred  to;  (2)  to  take  proceedings  against 
persons  who  without  licence,  permission,  or 
approval,  erected  such  structures;  and  (3) 
whether  such  structures  were  or  were  not 
subject  to  the  supervision  or  inspection  of  the 
district  surveyors,  under  the  London  Building 
Act  1894. 

These  questions  were  submitted  for  the  opinion 
of  the  lung's  Bench  Division  under  sect.  29  of 
the  Act  of  1899,  and  the  court  determined  that 
structures  of  the  kind  described  fall  within 
sect.  84  of  the  London  Building  Act  1894,  and 
that  the  city  council  were  the  proper  authority  to 
grant  licences  for  their  erection  and  to  take  pro- 
ceedings for  the  erection  of  such  structures  with- 
out licence :  (see  the  case  of  Mayor  and  Corpora- 
Hon  of  Westminster  v.  London  County  Council, 
ante,  p.  403 ;  86  L.  T.  Rep.  53 ;  (1902)  1  E.  B.  326.) 
The  court  there  declined,  in  the  absence  of  any 
representative  of  the  district  surveyors,  to  answer 
the  third  auestion  in  that  case,  and  that  question 
was  still  left  open  and  in  controversy  between 
the  city  council  and  the  district  surveyors- 
parties  to  this  case — acting  within  the  city  of 
Westminster. 

As  the  route  fixed  for  the  processions  on  the 
occasion  of  the  King's  Coronation  passed  through 
many  streets  in  the  city  of  Westminster  and 
it  was  certain  that  licences  would  be  applied 
for  a  very  large  number  of  wooden  structures 
falling  within  sect.  84  for  the  use  of  spectators, 
it  became  of  urgent  importance  in  the  interests 
of  the  public  safety  that  the  points  left  undeter-   1 


mined  with  regard  to  the  respective  duties  of  the 
district  surveyors  and  the  city  council  with  regard 
to  the  supervision  and  inspection  of  such  struc- 
tures should  be  determined. 

The  functions  of  the  district  surveyors  are  in 
the  main  regulated  by  part  13  of  the  London 
Building  Act  1894  (sects.  136-163).  The  district 
surveyors  are  appointed  by  the  London  County 
Council  (or  by  their  predecessors  the  Metropolitan 
Board  of  Works)  from  persons  having  certain 
professional  qualifications  (sects.  139,  140).  The 
county  council  have  power  to  dismiss  or  suspend 
the  district  surveyors  and  to  alter  their  districts 
(sect.  139).  They  are  ordinarily  paid  by  fees 
specified  in  the  schedule  to  the  Act  or  fixed  by 
the  London  County  Council  under  the  Act,  subject 
to  alterations  not  now  material,  and  subject  to  a 
power  to  pay  salaries  in  lieu  of  fees. 

The  following  sections  of  the  London  Building 
Act  1894  are  material  with  reference  to  the  ques- 
tions raised  in  the  case : 

Sect.  138.  Subject  to  the  provisions  of  this  Aot  and 
to  the  exemptions  in  this  Aot  mentioned,  every  building 
or  structure  and  every  work  done  to,  in,  or  upon  any 
building  or  structure,  and  all  matters  relating  to  the 
width  and  direction  of  streets,  the  general  line  of  build- 
ings in  streets,  the  provision  of  open  spaces  about 
buildings  and  the  height  of  buildings,  shall  be  subject 
to  the  supervision  of  the  district  surveyor  appointed 
to  the  district  in  which  the  bnilding  or  structure  is 
situate. 

Sect.  139  (1).  The  council  shall  have  the  following 
powers  with  regard  to  the  district  surveyors  and  their 
distriots  (that  is  to  say) :  (a)  Tbey  may  alter  the  limits 
of  the  district  of  any  district  surveyor.  .  .  .  (6)  They 
may  dismiss  or  suspend  any  district  surveyor,  and  in 
case  of  any  suspension  or  during  any  vacancy  may 
appoint  a  temporary  substitute.     .    .    . 

Sect.  142.  If  any  distriot  surveyor  is  prevented  by 
illness,  infirmity,  or  any  other  unavoidable  oiroumstanoe, 
from  attending  to  the  duties  of  his  offioe,  he  may  with 
the  oonsent  of  the  council  appoint  some  other  person  as 
his  deputy  to  perform  all  his  duties  for  such  time  as  he 
may  be  prevented  from  executing  them. 

Seot.  143.  Where  it  appears  to  the  oonnoil  that  on 
aooount  of  the  pressure  of  business  in  any  distriot,  or 
on  any  other  aooount,  the  surveyor  of  that  district 
oannot  discharge  his  duties  promptly  and  efficiently,  the 
council  may  direct  any  other  district  surveyor  to  assist 
the  surveyor  of  that  district  in  the  performance  of  his 
duties,  or  appoint  some  other  person  to  give  such  assist- 
ance, and  the  assistant  surveyor  shall  be  entitled  to 
receive  all  fees  payable  in  respect  of  the  services  per- 
formed by  him. 

Seot.  145.  In  the  following  oases  mud  at  the  following 
times  (that  is  to  say) :  (a)  Where  a  building  or  structure 
or  work  is  about  to  be  begun,  then  two  dear  days  before 
it  is  begun;  and  (b)  where  a  building  or  structure  or 
work  is  after  the  commencement  thereof  suspended  for 
any  period  exceeding  three  months,  then  two  dear  days 
before  it  is  resumed  ;  and  (c)  where  during  the  progress 
of  a  building  or  structure  or  work  the  builder  employed 
thereon  is  changed,  then  two  dear  days  before  a  new 
builder  enters  upon  the  continuance  thereof,  the  builder 
or  other  person  causing  or  directing  the  work  to  be 
executed  shall  serve  on  the  district  surveyor  a  building 
notice  respecting  the  building  or  structure  or  work. 
Every  building  notice  shall  state  the  situation,  area, 
height,  number  of  storeys,  and  intended  use  of  the 
building  or  structure,  and  the  number  of  buildings  or 
structures,  if  more  than  one,  and  the  particulars  of  the 
proposed  work  and  the  name  and  address  of  the  person 
giving  the  notloe  and  those  of  the  owner  then  in  pos- 
session of  and  the  occupier  of  ttie  building  or  structure, 
or  of  its  site  or  intended  site.    All  works  in  jwogress 
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art  the  same  time  to,  in,  or  on  the  same  building  or 
structure  may  be  included  in  one  building  notioe. 

Sect  154  (1).  There  shall  be  paid  by  the  builder,  or 
in  his  default  by  the  owner  or  occupier,  as  the  ease  may 
be,  of  the  building  or  structure  in  respect  whereof  the 
same  are  chargeable,  to  every  district  surveyor  in  respect 
of  the  several  matters  mentioned  in  parts  1  and  3  of  the 
third  sebedule  to  this  Aot,  the  fees  therein  specified,  or 
such  other  fees  not  exceeding  the  amounts  therein 
specified  as  may  be  direoted  by  the  oounoiL  (2)  If  in 
consequence  of  any  reduction  being  made  by  the  council 
in  the  amount  of  the  said  fees  the  income  of  any  existing 
district  surveyor  is  diminished,  the  oounoil  shall  grant 
to  him  compensation  in  respect  of  such  diminution. 

In  the  3rd  schedule,  under  the  title  of  "  Fees 
payable  to  district  surveyors" — part  1— "On 
Wooden  and  Temporary  Structures  A : 

On  inspection  of  any  wooden  structure  or  on  inspection 
of  any  structure  or  erection  put  up  on  any  public 
occasion  tbe  same  amount  as  for  a  new  building  cal- 
culated on  tbe  area  of  the  structure  or  erection  without 
reference  to  tbe  area  of  any  building  to  which  it  may  be 
attached,  or  in  or  on  which  it  may  be  put  up. 

Part  7  of  the  London  Building  Act,  which 
includes  sect.  84,  contains  no  express  reference  to 
district  surveyors,  except  in  sect.  82  (5),  which 
requires  a  copy  of  tbe  plans  and  particulars  ap- 
proved by  the  council  in  the  case  of  any  iron 
building  or  structure,  or  any  other  building  or 
structure  to  which  the  general  provisions  of  part  6 
are  inapplicable,  to  be  furnished  to  the  district 
surveyor.  Prior  to  tbe  transfer  to  the  metro- 
politan boroughs  of  the  administration  of  sect.  84, 
it  was  the  practice  of  the  London  County  Council 
to  make  any  grant  of  licence  or  approval  under 
part  7  conditional  on  the  work  being  done  to  the 
satisfaction  of  the  district  surveyor.  Copies  of 
the  forms  of  licence  in  use  by  the  county  council 
were  annexed  to  the  case. 

The  regulations  and  licence  now  used  by  the 
city  of  Westminster  for  structures  falling  within 
sect.  84  do  not  contain  any  conditions  that  the 
structure  licensed  should  be  subject  to  the  super- 
vision or  inspection  of  the  district  surveyor,  or 
should  be  erected  to  his  satisfaction. 

Part  9  of  the  Act  makes  provision  as  to  "  dan- 
gerous and  neglected  structures."  The  district 
surveyors  have  a  duty  to  report  to  the  London 
County  Council  information  received  by  them 
that  any  structure  is  in  a  dangerous  state,  and 
may  be  required  by  the  London  County  Council 
to  survey  such  structure.  Fees  are  provided  for 
district  surveyors  for  surveys  and  subsequent 
action  as  to  dangerous  structures,  but  no  fee  is 
provided  merely  for  reporting  information,  and 
the  provision  as  to  these  fees  is  made  by  sect.  113, 
coupled  with  part  2  of  the  3rd  schedule. 

It  was  contended  for  the  city  council  (1)  that 
the  district  surveyors  were  officers  of  the  London 
County  Council ;  (2)  that  on  the  transfer  to  the 
city  council  of  the  powers,  duties,  and  liabilities 
of  the  London  County  Council  as  to  the  wooden 
structures  of  the  character  specified  in  this  case 
and  falling  within  sect.  84  ox  the  London  Build- 
ing Act  1894,  all  duties,  powers,  and  liabilities 
of  the  district  surveyors  as  officers  of  the  London 
County  Council,  or  otherwise,  with  reference  to 
the  supervision  And  inspection  of  euoh  structures 
passed  to  the  city  council  and  its  officers;  (3)  that 
the  right  to  receive  the  lee  in  respect  of  such 
wooden  structures  was  contingent  on  the  actual 
designation  of  the  district  surveyor  in  the  licence 


as  the  person  to  survey  and  inspect  the  licensed 
erection,  or  was  transferred  from  the  district  sur- 
veyors to  the  city  oounoil  and  its  officers,  so  far 
as  the  fee  was  payable  for  the  supervision  and 
inspection  of  wooden  structures  erected  under  the 
licence  of  the  city  council  granted  under  sect.  84  of 
the  London  Building  Act;  (4)  that  the  functions 
of  the  district  surveyor  with  respect  to  wooden 
structures  within  sect.  84  are  now  limited  to  such 
functions  as  he  may  have  under  part  9  of  the  Act 
with  respect  to  dangerous  or  neglected  structures, 
and  that  the  fees  recoverable  by  him  with  respect 
to  such  wooden  structures  are  limited  to  oases 
falling  within  part  9  (dangerous  structures). 

It  was  contended  for  the  district  surveyors  (1) 
that  under  sect.  5  (1)  of  the  London  Government 
Aot  1899  the  powers  and  duties  of  the  London 
County  Council  alone  were  transferred ;  (2)  that 
the  district  surveyors  were  not  officers  of  the 
London  County  Council,  but,  though  now 
appointed  by,  and  to  some  extent  responsible  to, 
that  council,  they  exercised  powers  and  performed 
duties  under  express  statutory  provisions,  and 
did  not  derive  their  authority  from  that  oounoil ; 
(3)  that  their  powers  and  duties  in  respect  of 
structures  to  which  sect  84  of  the  London 
Building  Aot  applied  arose  under  other  sections 
of  that  Act,  and  did  not  in  any  way  depend  on 
the  licence  which  might  be  granted  under  that 
section;  (4)  that  their  powers  and  duties  in 
respect  of  such  structures  were  not  limited  to  such 
as  arose  under  part  9  of  the  Aot ;  and  (5)  that  they 
were  entitled  in  respect  of  the  exercise  of  their 
powers  and  duties  as  to  structures  within 
sect.  84  to  the  fees  prescribed  by  the  3rd  schedule 
of  the  London  Building  Aot. 

The  questions  which  arose  between  the  oounoil 
of  the  city  of  Westminster  and  tbe  district  sur- 
veyors were  these  three :  (1)  Whether  the  powers, 
duties,  and  liabilities  of  the  surveyors  with  respect 
to  the  supervision  or  inspection  of  wooden  struc- 
tures falling  within  sect.  84  had  been  transferred 
to  the  city  council  and  its  officers  ;  (2)  whether 
wooden  structures  falling  within  sect.  84  were 
works  of  which  the  district  surveyor  should  have 
a  notioe  under  sect.  145  of  the  Act,  and  as  to 
which  he  has  duties  of  inspection  and  supervision 
independently  of  the  terms  of  any  licence;  (3) 
whether  the  right  to  receive  the  fees  for  such 
,  supervision  and  inspection  specified  in  the  case 
had  been  transferred  to  the  city  council  and  its 
officers  or  had  lapsed,  or  was  still  retained  by  the 
district  surveyors  independently  of  the  terms  of 
the  licence  granted. 

The  form  of  the  licence  granted  by  the  city  of 
Westminster,  so  far  as  is  now  material,  was  as 
follows : 

City  of  Westminster. — Wooden  Structures. — London 
Building-  Aot  1894,  as.  84,  200  (3)  (e);  London 
Building  Aot  1894  (Amendment)  Aet  1898,  ss.  6  and  7 ; 
and  London  Government  Aot  1899,  s.  5  (1),  and 
second  schedule,  part  1. 

Name  of  divisional  superintendent  or  inspector. 

Lioenoe. — Whereas  of  ha 

applied  to  the  Westminster  City  Council  (hereinafter 
called  the  oounoil)  for  a  lioenoe  for  the  ereotion  of  a 
wooden  structure,  situate  Now  the  oounoil, 

in  the  exercise  of  its  powers  under  sect.  84  of  the 
London  Building  Aot  1894,  does  hereby  grant  a  lioenoe 
for  such  ereotion  at  aforesaid  on  the  following 

oonditioBs:    1.  That  suoh  wooden  structure  be  oom- 
within  Jays,   and   completed   within 
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days,  from  the  day  of  190 

2.  That  the  whole  of  the  work  be  executed  to 
the   satisfaction  of  the   city   engineer  and   surveyor. 

3.  That  the  city  engineer  and  surveyor,  and  any 
person  or  persons  appointed  by  him,  shall  have  access 
to  Tint  and  inspect  the  stractore  at  all  times  during  its 
construction  and  existence.  4.  Tbat  the  wooden  strno- 
tore  be  set  up,  erected,  or  carried  out,  as  the  ease  may 
be,  and  be  retained,  without  any  addition  thereto,  or  any 
word,  advertisement,  or  device  thereon,  and  in  exact 
aooordanoe  with  the  application  for  the  lioenoe,  and  the 
plans  and  particulars  aooompanying  such  application, 
except  so  far  as  the  council  otherwise  oonsent.  5.  That 
no  wooden  structure  erected  on  any  public  occasion  or 
otherwise  shall  be  need  until  a  certificate  of  its  safety 
has  been  granted  by  the  city  engineer  and  surveyor. 

Manisty,  K.O.  (W.  F.  Craies  with  him)  for  the 
council  of  the  city  of  Westminster. — In  the  recent 
case  of  Mayor  and  Corporation  of  Westminster  v. 
London  County  Council  (86  L.  T.  Rep.  53 ;  (1902) 
1  K.  B.  326)  it  was  held  that  these  wooden 
structures  were  within  sect.  84  of  the  London 
Building  Act,  and  that  the  power  to  license 
them  passed  from  the  county  council  to  the  city 
council,  under  sect.  5  (1)  of  the  London  Govern, 
ment  Act  1899.  The  question  was  also  raised  in 
that  case  whether  such  structures  were  or  were 
not  subject  to  the  supervision  or  inspection  of 
the  district  surveyors.  That  question  was  ex- 
pressly left  open,  and  it  is  the  question  which 
arises  in  this  case.  The  duty  of  inspection  and 
supervision  of  these  wooden  structures  has  also 
been  transferred  to  the  city  council.    It  was  the 

Eractice  of  the  county  council  in  granting  a 
cence  under  sect.  84,  to  insert  in  the  licence  the 
conditions  and  the  term  that  the  work  should  be 
executed  to  the  satisfaction  of  the  district  sur- 
veyor; now  the  city  council  insert  the  condition 
that  the  work  should  be  executed  to  the  satisfac- 
tion of  the  city  surveyor.  There  are  no  provisions 
of  the  Act  relating  to  these  wooden  structures 
except  sect.  84.  That  section  stands  by  itself, 
and  these  wooden  structures  are  dealt  with  in 
that  section  alone.  They  are  analogous  to  hoard- 
ings, which  come  under  the  Metropolis  Manage- 
ment Acts,  and  not  under  the  Building  Acts, 
and  the  object  was  to  place  these  wooden  struc- 
tures in  the  same  position  as  hoardings.  The 
words  "  building  or  structure  "  in  sects.  138  and  145 
have  no  reference  to  these  wooden  structures  and 
do  not  include  them ;  and  sect.  138  in  providing 
for  the  supervision  by  the  district  surveyor  of  a 
"  building  or  structure "  has  no  reference  to  the 
supervision  of  wooden  structures  within  sect.  84. 
So,  when  sect.  145  provides  for  the  giving  of  a 
building  notice  in  the  case  of  a  "building  or 
structure,  or  work,"  it  has  no  reference  to  this 
case.  "  Structure  or  work  "  must  be  something 
in  the  character  of  a  building :  (see  the  judgment 
of  Wills,  J.  in  Venner  v.  McDonell,  76  L.  T.  Rep. 
152;  (1897)  1  Q.  B.  421).  Sects.  138  and  145  must 
be  read  together  as  applying  to  buildings  or 
structures  only,  and  they  do  not  apply  to  these 
wooden  structures;  and  therefore  the  duties  of 
district  surveyors  with  regard  to  buildings  under 
sects.  150  and  151  do  not  apply.  It  follows, 
therefore,  as  to  the  first  question,  that  the  duties 
as  to  supervision  of  these  structures  are  trans- 
ferred to  the  city  council,  and  that  as  to  the 
second  question,  as  these  wooden  structures  do 
not  come  within  sect.  145  at  all,  no  building  notice 
to  the  district  surveyor  is  necessary ;  and  that  as 


to  the  right  to  the  fees,  as  these  are  payable 
under  sect.  154,  they  are  not  payable  to  the 
district  surveyor  in  respect  of  these  structures. 

Maemorranf  K.G.  (W.  C.  Byde  and  RiUiard 
with  him)  for  the  district  surveyors. — Sects.  84  is 
not  limited  to  temporary  structures ;  it  applies 
generally  to  all  wooden  structures,  and  sub- 
sect  2  confirms  that  view.  Sect  82  is  the  section 
which  deals  with  buildings  or  structures  to  which 
part  6  is  not  applicable,  but  sect  84  deals  gene- 
rally with  wooden  structures ;  and  the  only  thing 
which  is  transferred  by  the  Act  is  the  power  to 
license — that  is,  the  power  to  forbid  the  erection 
of  wooden  structures  except  under  the  licence. 
The  general  provisions  of  the  Act  apply  to  these 
wooden  structures  apart  altogether  from  the 
licence  which  has  to  be  granted.  Sect  138  applies 
to  a  case  of  this  kind  as  well  as  to  a  case  of  a 
hoarding  or  building,  and  that  section  gives  the 
right  of  supervision  to  the  district  surveyor ;  and 
if  a  person  were  putting  up  a  wooden  hoarding 
and  got  a  lioenoe  to  do  so,  the  structure  would 
clearly  be  under  the  supervision  of  the  district 
surveyor.  The  duties  which  %are  cast  on  the 
district  surveyors  by  the  Act  itself  are  not  taken 
away  by  the  transfer  of  the  powers  of  licensing 
wooden  structures  coming  under  sect  84,  and  the 
general  duties  of  supervision  in  the  district  sur- 
veyors under  sect  138  continues  in  them.  Part  9, 
as  to  dangerous  structures,  also  shows  that  the 
district  surveyors  have  still  duties  in  these  cases. 
By  sect.  103  a  dear  discretion  is  left  to  the  county 
council  as  to  whom  they  may  appoint  to  make  a 
survey  of  a  dangerous  structure.  It  is  in  general 
terms,  where  "any  structure"  is  in  a  dangerous 
state,  then  the  county  council  may  require  a 
survey  by  the  district  surveyor  "  or  some  other 
competent  surveyor  " ;  and  it  is  quite  clear  that 
under  that  section  (sub-sects.  3  and  4),  even  with 
regard  to  the  temporary  structures  in  this  case,  it 
would  be  the  duty  of  the  district  surveyor  to  enter 
and  inspect  them  if  he  considered  them  dangerous, 
and  he  could  take  proceedings  in  respect  of  them. 
These  powers  and  duties  which  the  district  sur- 
veyor had  are  not  taken  away  by  sect  5  (1)  of  the 
Act  of  1899,  or  by  the  transfer  to  the  city  council 
of  the  power  under  sect  84  to  license  these  struc- 
tures. Under  sect  138  the  district  surveyor  has 
a  general  right  of  supervision.  If  he  goes  to 
inspect  a  wooden  structure,  he  simply  assumes 
that  it  has  been  erected  under  a  licence ;  he  has 
nothing  to  do  with  that  lioenoe,  but  his  duty  is 
to  see  whether  the  general  provisions  of  the 
Building  Acts  have  been  complied  with.  He  is, 
therefore,  entitled  to  a  building  notice  under 
sect  145,  and  to  his  fees  for  inspection. 

Manisty,  K.G.  in  reply. 

Lord  Alybrstonb,  O.J. — This  is  a  difficult 
case.  The  necessities  of  modern  legislation,  or 
the  conditions  under  which  legislation  takes  place, 
have  rendered  it  absolutely  necessary  that  in  some 
cases  there  should  be  legislation  by  reference  to 
previous  statutes,  and  the  difficulty  imposed  on 
the  courts  (for  which  no  blame  attaches  to  any- 
one) is  that  they  frequently  have  to  construe  Acts 
of  Parliament  which  incorporate  sections  of  other 
statutes  by  mere  reference.  We  have  in  this  case 
to  deal  with  a  question  which  arises  in  consequenoe 
of  this  legislation  by  reference.  The  2nd  schedule 
of  the  London  Government  Act  1899  transferred 
from  the  county  council,  under  the  words  "  minor 
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powers  and  duties  to  be  transferred,"  the  power 
under  sect  84  of  the  London  Building  Act  1894 
to  license  the  setting  up  of  wooden  structures 
and  power  to  take  proceedings  for  default  in 
obtaining  or  observing  the  conditions  of  a  licence 
under  that  section.  Sect.  84  of  the  Act  of  1894 
contemplated  that  the  licence  might  contain  con- 
ditions with  reference  to  the  structure  and  the 
time  for  which  it  was  to  be  permitted  to  continue. 
That  the  city  or  metropolitan  borough  of  West- 
minster got  something  under  that  transfer  is  not 
denied.  In  Mayor  and  Corporation  of  Westminster 
v.  London  County  Council  (ubi  sup,)  this  court 
decided,  and  1  think  this  further  discussion  shows 
that  we  were  right  in  so  deciding,  that  the  right 
of  licensing,  or  of  imposing  conditions  in  the 
licence,  and  of  taking  proceedings  in  respect  of 
not  obtaining  a  licence  and  of  not  observing  the 
conditions  of  a  licence,  were  transferred  to  the 
city  of  Westminster.  There  were  at  the  same 
time  existing  a  number  of  provisions  respecting 
the  duties  of  district  surveyors,  which  imposed 
upon  them  duties  partly  defined  by  the  Act  of 
Parliament,  and  partly  resting  on  bye- laws  which 
might  be  made  under  the  Act.  They  were  duties 
imposed  upon  persons  who  were  not  strictly 
servants  of  the  county  council,  but  who  were 
under  the  jurisdiction  to  a  certain  extent  of  the 
county  council.  They  were  deputies  having  to  be 
appointed  with  the  approval  of  the  county  council, 
but  still  they  were  public  officers  under  the  London 
Building  Act,  having  very  important  duties  to 
discharge.  In  our  opinion  it  was  not  intended  to 
transfer  to  the  officers  of  the  new  corporations 
the  duties  of  district  surveyors.  Much  stronger 
language  than  has  been  used  would  have  been 
necessary  to  make  the  transfer.  The  transfer  was 
to  be  a  transfer  of  something  which  the  county 
council  previously  had,  and  which  was  to  be  trans- 
ferred to  the  new  corporations.  But  it  might  be 
that  the  transfer  of  certain  powers  of  the  county 
council  might  by  its  operation  and  effect  take 
away  some  of  those  duties ;  therefore  it  is  quite 
possible  that  by  this  kind  of  legislation  the  duties 
of  the  district  surveyors  might  have  been  to  a 
certain  extent  taken  away.  We  have  therefore 
to  consider  what  is  the  true  view  of  the  law, 
having  regard  to  what  was  the  former  position  of 
the  county  council  and  of  the  district  surveyors, 
and  what  was  intended  to  be  transferred.  The 
city  council  can  specify  the  conditions  of  the 
licence ;  they  can  add  in  their  licence  any  safe- 
guard they  may  think  fit  to  put  in  for  their  own 
protection,  or  for  the  protection  of  the  public 
within  their  municipality ;  and  if  by  the  licence 
any  duties  are  imposed  upon  any  persons,  those 
duties  are  not  imposed  upon  the  district  sur- 
veyors as  such.  At  the  same  time  we  also 
think  that  the  transfer  of  the  duties  of  the 
county  council  to  the  metropolitan  boroughs 
does  not  destroy  any  of  the  rights  or  the  duties 
of  the  district  surveyors  except  so  far  as  the 
actual  necessity  of  the  transfer  implies  the 
alteration  or  the  destruction  of  these  duties. 
In  the  light  of  these  general  observations,  which 
I  have  endeavoured  to  state  as  clearly  as  I  can, 
we  have  to  consider  the  three  questions  that  are 
put  to  us  in  this  case.  The  first  is  whether  the 
powers,  duties,  and  liabilities  of  the  surveyors 
with  respect  to  the  supervision  or  inspection  of 
wooden  structures,  falling  within  sect.  84,  have 
been  transferred  to  the  city  council  and  its  officers. 


In  so  far  as  these  duties  depend  upon  the  terms 
of  the  licence,  it  is  not  altogether  a  question  of 
transfer ;  it  is  a  question  of  the  duties  which  are 
or  may  be  imposed  upon  the  officers  of  the  city 
council,  if  there  are  any  such  officers  named  by 
the  terms  of  the  licence.  They  are  not  duties 
which  are  taken  away  from  the  district  surveyors, 
and  therefore  it  follows  that  the  district  sur- 
veyors do  not  have  either  the  right,  or  the  power, 
or  the  obligation  of  performing  any  of  the  duties 
prescribed  by  the  licence,  unless  the  licence  by  its 
terms  indicates  that  they  are  the  persons  to  fulfil 
the  duties.  For  instance,  it  might  still  be  possible 
for  the  city  council  in  some  cases  to  say  that  they 
still  direct  these  structures  to  be  erected  subject 
to  the  supervision  of  the  district  surveyor.  Our 
answer,  therefore,  to  the  first  question  is  that  the 
powers  and  duties  of  the  district  surveyors  are 
not  transferred  to  the  city  council  and  its  officers, 
and  that  the  district  surveyors  have  no  powers, 
or  duties,  or  liabilities  under  the  licence  which  is 
granted  by  the  new  corporation,  the  city  of  West- 
minster. Then,  secondly,  as  to  whether  wooden 
structures  falling  within  sect.  84  are  works  of 
which  the  district  surveyor  should  have  a  notice 
under  sect.  145  of  the  Act,  and  as  to  which  he 
has  duties  of  inspection  and  supervision  inde- 
pendently of  the  terms  of  any  licence.  I  think 
upon  the  whole,  though  net  without  considerable 
doubt,  that  the  district  surveyors  are  entitled  to 
have  notice  under  sect.  145,  not,  of  course,  notice 
of  all  the  things  that  are  specified  in  sect  145, 
because  those  things  are  not  all  applicable; 
but  I  think  that  there  may  be  questions,  notably 
the  question  of  dangerous  structures,  or  possibly 
the  question  of  interference  with  some  street  or 
street  line,  and,  it  may  be,  of  some  other  matters, 
which  may  impose  upon  the  district  surveyor  in  a 
proper  case  the  right  and  duty  of  inspecting  the 
structure  under  the  terms  of  the  London  Building 
Act,  a  right  in  no  way  based  upon  the  licence. 
I  do  not1  mean  to  suggest  that  because  notice  is 
given  the  district  surveyor  has  the  right  of  going 
in  and  of  purporting  to  exercise  functions  under 
the  Building  Act,  which  have  no  relation  to  the 
structure,  or  the  character  of  the  structure, 
which  is  actually  being  erected.  I  must  not 
be  taken  to  express  an  opinion  that  if  simply 
a  notice  is  given  and  a  surveyor  says  that  he 
will  go  in  and  inspect  and  will  claim  his  fee, 
although  there  was  no  reasonable  ground  for 
suggesting  that  there  was  any  danger  or  any 
infraction  of  any  of  the  conditions  in  the  statute, 
the  notice  is  to  justify  him  in  claiming  a  fee  under 
those  circumstances.  But  I  think  it  is  impossible 
for  us  to  say,  having  regard  to  the  duties  which 
may  in  some  cases  be  imposed  or  may  arise  under 
the  Building  Act  to  be  performed  by  the  sur- 
veyor, that  he  is  not  entitled  to  notice.  The  last 
question  is  whether  the  right  to  receive  the  fees 
for  such  supervision  and  inspection  has  been 
transferred  to  the  city  council  and  its  officers,  or 
is  still  retained  by  the  district  surveyors.  The 
right  to  receive  the  fees  clearly  has  not  been 
transferred  to  the  officers  of  the  city  of  West- 
minster; that  follows  from  what  I  have  said 
with  regard  to  the  earlier  part  of  the  case.  I  do 
not  think  it  can  be  said  to  have  altogether  lapsed. 
The  reasonable  and  proper  thing  would  be  for 
the  county  council  to  exercise  their  powers  which 
they  have  under  sect.  154  of  allowing  a  lesser 
fee  where  the  duties  which  have  to  be  performed 
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by  the  district  surveyor  would  obviously  be  in 
any  case  very  much  less  than  what  they  would 
have  had  to  perform  under  the  circumstances 
contemplated  by  the  statute.  I  cannot  say 
that  the  fees  altogether  lapse,  and  if  in 
a  proper  case,  for  good  cause,  a  district 
surveyor,  acting  upon  information  he  has 
received,  has  a  duty  to  inspect,  or  some  ques- 
tion arises  which  may  properly  allow  him  to 
inspect,  in  order  to  see  whether  the  provisions 
of  the  Building  Act  have  been  infringed,  tben  he 
would  be  entitled  to  his  fees.  I  can  do  no  more 
than  indicate  my  opinion  as  to  what  ought  to  be 
'done  with  regard  to  the  amount  of  the  fees ;  but 
I  wish  it  to  be  understood  that,  in  recognising 
this  right  of  district  surveyors,  I  do  not  suggest 
that  they  are  entitled,  simply  because  they  are 
district  surveyors,  to  claim  general  fees  upon 
every  one  of  these  structures  because  they  have 
certain  duties  to  perform  under  the  Act.  The 
case  is  one  of  som»  difficulty  in  consequence  of 
the  transfer  of  these  duties  from  the  county 
council  without  any  special  mention  or  refer- 
ence to  the  duties  of  district  surveyors.  I 
think  these  answers  to  the  questions  will  be 
sufficient  to  enable  persons  to  ascertain  what 
their  rights  are. 

Darling,  J. — I  am  of  the  same  opinion. 
With  regard  to  the  case  of  the  district  surveyor 
going  in  and  inspecting  one  of  these  temporary 
wooden  buildings  and  getting  any  fee  for  doing 
so,  although  1  can  imagine  he  might  *ery  well  go 
in  and  inspect  or  even  have  notice  which  would 
take  him  there,  still  the  fact  that  during  the 
whole  of  the  argument  of  this  case  it  taxed  the 
ingenuity  of  counsel  to  suggest  even  a  hypothe- 
tical case  in  which  one  of  these  structures  could 
infringe  the  provisions  of  the  Building  Act  and 
so  really  require  the  attention  of  the  district  sur- 
veyor, the  fact  that  he  could  not  suggest  even  a 
hypothetical  case  is  enough  to  satisfy  me  that 
there  will  be  really  no  interference  by  district 
surveyors  with  structures  such  as  these,  because 
it  is  almost  impossible  to  conceive  that  the 
district  surveyors  could  possibly  in  any  single 
instance  get  a  fee  by  going  to  look  at  the  structure. 

Channbll,  J. — I  do  not  think  it  is  correct  to 
say  that  any  powerp,  duties,  or  liabilities  have 
been  transferred  by  this  Act,  because  the  district 
surveyors  are  persons  having  a  statutory  position, 
and  a  statutory  duty  cast  upon  them.  They  are 
not  mere  servants  of  the  London  Oounty  Council. 
The  result  of  that  seems  to  be  that  the  transfer- 
ence of  the  powers  and  duties  of  the  London 
Oounty  Council  cannot  possibly  operate  as  a 
transfer  of  the  powers  and  duties  of  the  district 
surveyor.  But,  incidentally,  the  transfer  to  the 
city  of  Westminster  of  powers  which,  but  for  that 
transfer,  would  have  been  exercised  by  the  oounty 
council,  has,  in  my  opinion,  undoubtedly  very 
substantially  diminished  the  duties  of  the  district 
surveyors.  Under  the  former  proceedings  when 
the  duty  of  licensing  these  structures  was  in  the 
London  County  Council,  it  was  the  practice  un- 
doubtedly, as  is  shown  by  the  forms  of  the  licence, 
so  to  frame  the  licence  that  the  district  surveyor 
would  be  the  person  who  would  have  the  very  sub- 
stantial work  to  perform  of  seeing  whether  or  not 
the  structure  was  made  in  accordance  with  the 
licence.  But  the  taking  away  that  licensing 
power  and  giving  it  to  some  other  authority,  and 


giving  to  that  other  authority  a  power  which  in 
fact  they  are  exercising,  and  which  it  is  only 
natural  they  should  exercise,  of  making  their  own 
officer  the  person  to  do  the  work,  has  the  effect  of 
substantially  diminishing  the  work  of  the  district 
surveyor.  The  duty  cannot  be  said  to  be  trans- 
ferred, because  in  so  far  as  it  is  an  independent 
statutory  duty  it  necessarily  still  exists.  It  seems 
to  me,  therefore,  that  the  way  to  answer  these 
questions  is  to  say,  in  answer  to  the  first  question, 
that  nothing  has  be*m  transferred,  but  that,  so  far 
as  any  duties  would  formerly  have  been  imposed 
upon  the  district  surveyors  by  the  licensing  of 
such  structures  by  the  London  County  Council, 
no  sach  duties  are  now  imposed  upon  them, 
but  are  imposed  by  the  terms  of  the  licence 
upon  other  persons— on  the  city  surveyor.  We 
cannot  answer  the  question  in  exact  terms, 
because  really  nothing  has  been  transferred.  So 
far  bS  there  are  any  other  duties  imposed,  espe- 
cially the  duties  as  to  dangerous  structures,  they 
all  remain  as  they  were.  Then,  as  to  the  second 
question  whether  wooden  structures  falling  within 
sect.  84  are  works  of  which  the  district  surveyor 
should  have  a  notice  under  sect  145  of  the 
Act,  and  so  on,  I  think  that  they  are  works 
of  which  the  district  surveyor  is  entitled  to 
have  a  notice.  It  would  be  quite  a  sufficient 
notice  to  say:  "Two  days  hence  I  am  going 
to  begin  a  building — a  temporary  structure — 
which  the  city  of  Westminster  has  licensed,  and 
which  they  have  directed  me  to  build  according  to 
the  satisfaction  of  their  own  surveyor.'4  That 
notice,  to  which  the  district  surveyor  is  entitled, 
would  at  once  tell  him  that  he  has  very  little  to 
do  with  that  structure;  but  that  he  may  have 
duties  of  inspection  and  supervision  independently 
of  the  terms  of  the  licence  is,  I  think,  really  quite 
clear.  The  buildings  may  be  dangerous,  and  if 
they  are  dangerous  he  has  certainly  a  definite 
duty  in  respect  to  them.  As  to  the  right  of  the 
district  surveyor  to  recover  fees,  if  in  any  case 
he  does  inspect  properly,  and  does  not  go  there 
knowing  that  there  is  nothing  at  all  for  him  to 
inspect,  and  does  not  inspect  merely  for  the  pur- 
pose of  getting  his  fee,  then  he  is  entitled  to  his 
fee.  Incidentally  the  operation  of  transferring 
the  licensing  of  these  matters  from  the  county 
council  to  the  city  of  Westminster  and  the  other 
metropolitan  boroughs  is  very  greatly  to  diminish 
the  duties  which  in  point  of  fact  will  be  likely  to 
fall  upon  the  district  surveyors.  That  being  so.  I 
agree  with  the  suggestion  made  by  my  Lord  that 
the  proper  way  for  the  oounty  council  to  meet  this 
case  would  be  for  the  county  council  to  make  a 
direction  under  the  words  of  sect.  154,  which  says 
that  the  district  surveyor  is  to  have  those  fees 
specified  in  the  schedule,  or  such  other  fees  not 
exceeding  the  amount  therein  specified  as  may 
be  directed  by  the  council.  If  the  London  County 
Council  would  make  a  direction  imposing  a 
smaller  fee  to  be  given  to  the  district  surveyor  in 
oases  where  the  structure  was  in  fact  licensed 
by  the  other  authority  and  not  by  the  council 
themselves  (which  would  undoubtedly  greatly 
diminish  the  work  of  the  district  surveyor), 
the  whole  difficulty,  it  seems  to  me,  would  be 

m  Judgment  accordingly. 

Solicitors:  For  the  applicants,  Caprons,  Hit- 
chins,  Brabant,  and  Hitektns ;  for  the  respondents, 
HickUn,  Washington,  and  Pasmore. 
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Wednesday,  June  11,  1902. 
(Before  Wright,  J.) 

Mayor,  &c.,  of  the  Metropolitan  Borough 
of  Islington  v.  London  School  Board,  (a) 

London  government — Compulsory  taking  of  lands 
— Poor  rate — General  rate  and  poor  rate  levied 
as  one  rate — "  Deficiency  in  poor  rate  " — Liabi- 
lity of  promoters  to  make  good  deficiency  in 
whole  rate — Taking  of  lands  by  school  board- 
Lands  Clauses  Consolidation  Act  1845  (8  &  9 
Vict.  c.  18),  s.  133 — London  Government  Act 
1899  (62  &  63  Vict.  c.  14),  s. 10,  subs.  2. 

By  sect.  133  of  the  Lands  Clauses  Consolidation 
Act  1845,  the  promoters  of  the  undertaking  are 
to  make  good  the  deficiency  in  the  poor  rate 
arising  from  their  having  become  possessed, 
under  the  powers  of  their  special  Act,  of  any 
lands  liable  to  be  assessed  to  poor  rate,  until  the 
works  shall  have  been  completed  and  assessed  to 
poor  rate. 

By  sect.  10,  sub-sect.  2,  of  the  London  Government 
Act  1899,  the  general  rate  and  the  poor  rate  are 
to  be  assessed  and  levied  together  by  the  borough 
council  as  one  rate,  which  is  to  be  termed  the 
general  rate,  and  is  to  be  assessed,  collected,  and 
levied  as  if  it  were  the  poor  rate. 

Held,  that  the  promoters  of  the  undertaking,  upon 
the  compulsory  taking  of  lands  in  London,  are 
only  bound  under  sect.  133  to  make  good  the 
deficiency  in  that  part  of  the  general  rate  which 
consists  of  the  poor  rate,  or  of  any  rate  charge- 
able  upon  or  incorporated  with  the  poor  rate, 
and  are  not  bound  to  make  good  the  whole  of 
the  deficiency  in  the  general  rate. 

School  boards,  when  taking  lands  compulsorily  for 
the  purposes  of  their  Acts,  are,  by  virtue  of  the 
Elementary  Education  Acts  1870  and  1873, 
promoters  of  an  undertaking  within  the  mean- 
ing of  sect.  133;  and  consequently,  when  the 
London  School  Board  compulsorily  take  lands 
for  their  purposes,  they  are  only  bound  to  make 
good  the  deficiency  in  the  proportion  of  the 
general  rate  which  represents  the  poor  rate. 

Special  case  stated  in  an  action,  the  parties 
having  concurred  in  stating  a  case  for  the  opinion 
of  the  court  pursuant  to  Order  XXXIV.,  r.  1. 

The  action  was  brought  by  the  mayor,  aldermen, 
and  councillors  of  the  metropolitan  borough  of 
Islington  (called  the  council)  against  the  School 
Board  for  London  (called  the  board)  for  (1)  a  decla- 
ration that  under  the  Lands  Glauses  Consolidation 
Act  1845  and  the  London  Government  Act  1899  the 
board  were  liable  to  make  good  to  the  council  the 
deficiency  in  the  assessment  to  the  general  rate 
as  defined  by  the  last-mentioned  Act  on  the 
house  and  lands  known  as  No.  7,  Barnsbury-park, 
in  the  metropolitan  borough  of  Islington,  by 
reason  of  such  premises  having  been  taken  and 
used  for  the  purposes  of  the  works  of  the  defen- 
dants, until  the  works  should  be  completed  by  the 
defendants  and  assessed  to  such  rate;  (2)  the 
sum  of  hi.  7b.  Id.,  being  the  second  instalment  of 
a  general  rate  made  the  28th  Sept.  1901  for  the 
period  ending  the  25th  March  1902  and  payable 
on  the  1st  Jan.  1902. 

By  sect.  133  of  the  Lands  Glauses  Consolidation 
Act  1845  (8  &  9  Vict.  c.  18)  it  is  provided  as 
follows : 

And  be  it  enacted,  that  if  the  promoters  of  the  under- 
(a)  Reported  by  W.  W.  Orb,  Esq.,  Barrister-at-Law. 
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taking  become  possessed  by  virtue  of  this  or  the  special 
Act,  or  any  Aot  incorporated  therewith,  of  any  lands 
charged  with  the  land  tax,  or  liable  to  be  assessed  to  the 
poor's  rate,  they  shall  from  time  to  time,  until  the  work* 
shall  be  completed  and  assessed  to  snoh  land  tax  or 
poor's  rate,  be  liable  to  make  good  the  deficiency  in  the 
several  assessments  for  land  tax  and  poor's  rate  by 
reason  of  snch  lands  having  been  taken  or  need  for  the 
purposes  of  the  works,  and  snoh  deficiency  shall  be  com- 
puted according  to  the  rental  at  whioh  such  lands,  with 
any  building  thereon,  were  valued  or  rated  at  the  time 
of  the  passing  of  the  special  Aot ;  and  on  demand  of 
such  deficiency  the  promoters  of  the  undertaking,  or 
their  treasurer,  shall  pay  all  sueh  deficiencies  to  the 
oolleotor  of  the  said  assessments  respectively ;  neverthe- 
less, if  at  any  time  the  promoters  of  the  undertaking 
think  fit  to  redeem  snoh  land  tax,  they  may  do*  so 
in  accordance  with  the  powers  in  that  behalf  given  by 
the  Acts  for  the  redemption  of  the  land  tax. 

By  sect.  20  of  the  Elementary  Education  Act 
1870  (33  &  34  Vict.  o.  75),  as  amended  by  sect.  15 
of  the  Elementary  Education  Act  1873  (3b  &  37 
Vict  o.  86),  it  is  enacted  that 

With  respect  to  the  purchase  of  land  by  school  boards 
for  the  purposes  of  this  Act,  the  following  provisions 
shall  have  effect;  that  is  to  say:  (1)  The  Lands 
Clauses  Consolidation  Aot  1845,  and  the  Aots  amending 
the  same,  shall  be  incorporated  with  this  Act,  exoept 
the  provisions  relating  to  access  to  the  special  Aot ;  and 
in  construing  those  Aots  for  the  purposes  of  this  section 
the  special  Aot  shall  be  construed  to  mean  this  Aot,  and 
the  promoters  of  the  undertaking  shall  be  construed  to 
mean  the  school  board,  and  land  shall  be  construed  to 
include  any  right  over  land.  (2)  The  school  bo*rd,  before 
putting  in  force  any  of  the  powers  of  the  said  Aots  with 
respect  to  the  purohase  and  taking  of  land  otherwise 
than  by  agreement,  shall 

Give  the  notices  prescribed  by  sect.  20  of  the 
Elementary  Education  Act  1870,  and  by  the  same 
section  the  Education  Department  may  make  an 
order  authorising  the  school  board  to  put  in  force 
with  reference  to  the  land  referred  to  in  such 
order  the  powers  of  the  Lands  Glauses  Act  1845 
and  the  Acts  amending  the  same  with  respect 
to  the  purchase  and  taking  of  land  otherwise 
than  by  agreement ;  but  no  such  order  is  to  be 
valid  until  it  is  confirmed  by  Parliament. 

By  sect.  15  of  the  Elementary  Education  Act 
1873  it  is  enacted : 

For  the  purpose  of  the  purohase  of  land  otherwise 
than  by  agreement  under  section  twenty  of  the  principal 
Act,  the  Aot  confirming  an  order  of  the  Education 
Department  for  such  purohase,  together  with  the  prin- 
cipal Aot,  shall  be  deemed  to  be  the  special  Act. 

By  a  provisional  order  duly  made  and  confirmed 
by  the  Education  Department — Provisional  Order 
Confirmation  (London)  Act  1898  (61  &  62  Vict. 
c.  cciv.) — after  sect.  20  of  the  Elementary  Educa- 
tion Act  1870  had  been  complied  with  the  Educa- 
tion Department  ordered  that  the  board  be 
authorised  to  put  in  force  the  powers  of  the 
Lands  Glauses  Acts  for  the  purchase  and  taking 
of  lands  otherwise  than  by  agreement  with 
reference  to  (inter  alia)  the  premises  known  as 
No.  7,  Barnsbury-park  aforesaid. 

On  the  12th  Deo.  1900  the  board  under  the 
powers  conferred  by  the  above  order  became  pos- 
sessed of  the  premises,  which  consisted  of  a 
private  dwelling-house  and  garden,  which  were 
then  liable  to  be  assessed  to  the  poor's  rate  and 
were  not  exempt  from  that  or  any  rate,  or  liable 
to  be  assessed  thereto  at  a  less  amount  than  other 
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hereditaments,  and  in  respect  thereof  the  board 
became  the  promoters  of  an  undertaking  within 
the  meaning  of  sect.  133  of  the  Lands  Glauses 
Act  1845,  and  the  Confirmation  Act  together  with 
the  Elementary  Education  Act  1870  became  the 
special  Act  within  the  meaning  thereof,  and  the 
works  within  such  meaning  in  connection  with 
the  premises  had  not  been  completed  and  assessed 
to  such  poor's  rate. 

By  virtue  of  the  London  Government  Act  1899 
(62  &  63  Vict.  c.  14),  the  council  became  and  were 
the  borough  council  for  the  borough  of  Islington 
and  the  collectors  of  the  assessment  for  poor's 
rate  mentioned  in  sect.  133. 

By  sect  10.  sub-sect  1,  of  the  London  Govern- 
ment Act  1899  it  is  enacted  that 

A  scheme  under  this  Act  [which  scheme  vu  duly 
made  and  passed  as  regards  the  borough  of  Islington] 
shall  provide  for  all  the  expenses  of  a  borough  council 
being  paid  out  of  the  general  rate,  and  for  the  discon- 
tinuance of  a  separate  sewers  rate  and  separate  lighting 
rate,  but  shall  make  provision  for  protecting  the  interests 
of  owners  and  ooonpiers  of  anj  hereditament  which  is 
exempt  from  any  rate  or  liable  to  be  sssessed  thereto  at 
a  less  amount  than  other  hereditaments.  (2)  After  the 
appointed  day  [which  had  long  sinoe  passed]  the  general 
rate  and  the  poor  rate  shall  be  assessed,  made,  and 
levied  together  by  the  borough  council  as  one  rate,  which 
shall  be  termed  the  general  rate,  and  shall  be  sssessed, 
made,  oolleofced,  and  levied  as  if  it  were  the  poor  rate, 
and  all  enactments  applying  or  referring  to  the  poor  rate 
shall,  subject  to  the  provisions  of  this  Act  as  to  audit, 
be  construed  as  applying  or  referring  also  to  the  general 
rate. 

A  copy  of  this  scheme  was  annexed  to  and 
formed  part  of  this  case. 

By  reason  of  the  lands  having  been  taken  and 
used  by  the  board  for  the  purposes  of  the  above 
works,  there  was  prior  to  the  28th  Sept.  1901  and 
still  was  an  entire  deficiency  in  the  assessment 
for  the  general  rate  in  respect  of  the  lands,  and 
the  council  as  such  collectors  demanded  from  the 
board  51.  7s.  7&,  the  amount  of  such  deficiency 
for  the  period  ending  the  25th  March  1902 ;  but 
the  board  neglected  to  pay  the  same.  The  pro- 
portion of  such  52.  7s.  id.  representing  that 
portion  of  the  general  rate  which  was  applicable 
to  the  relief  of  the  poor  was  3Z.  13s. 

This  deficiency  had  been  computed  according 
to  the  rental  at  which  such  lands  with  the 
buildings  thereon  were  valued  and  rated  at  the 
time  of  the  passing  of  the  Confirmation  Act  of 
1898. 

The  council  claimed  that  the  board  were  liable 
to  make  good  to  the  council  the  deficiency  in 
the  general  rate ;  but  the  board  contended  that 
they  were  not  liable  to  make  good  any  part  of 
such  deficiency,  or  at  all  events  that  they  were 
only  liable  to  make  good  such  part  of  such 
deficiency  as  arose  with  respect  to  that  part  of 
the  general  rate  which  represented  the  poor's 
rate. 

The  questions  for  the  opinion  of  the  court 
were:  (I)  Whether  under  the  provisions  of  the 
above  Acts  of  Parliament  the  board  were  bound 
to  make  good  to  the  council  the  whole  of  the 
deficiency  in  the  general  rate.  (2)  If  the  last 
question  should  be  answered  in  the  negative, 
whether  the  board  were  bound  to  make  good  to 
the  council  the  deficiency  in  the  proportion  of 
the  general  rate  which  represented  the  poor's 
rate. 


W.  C.  Byde  (DanckwerU,  K.C.  with  him)  for 
the  Islington  Borough  Council— Our  contention 
is  that  the  effect  of  sect.  10,  sub-sects.  1  and  2, 
of  the  London  Government  Act  1899  is  to  substi- 
tute the  general  rate  for  the  poor  rate,  and  that 
the  defendants  are  liable  under  sect.  133  of  the 
Lands  Clauses  Aot  to  pay  the  whole  deficiency, 
and  not  merely  the  deficiency  in  the  poor  rate. 
The  borough  council  take  the  place  of  the  over- 
seers, and  the  important  and  material  words  of 
the  section  are,  "  the  general  rate  and  the  poor 
rate  shall  be  assessed,  made,  and  levied  together 
by  the  borough  council  as  one  rate,  which  shall 
be  termed  the  general  rate,"  and  then  the  section 
goes  on,  "  and  shall  be  assessed,  made,  collected, 
and  levied  as  if  it  were  the  poor  rate."  Those 
are  the  words  on  which  the  whole  question 
turns.  The  board's  contention  is  now  amended 
by  admitting  liability  for  deficiency  in  the  poor 
rate,  but  that  is  too  narrow  a  construction  of  the 
section.  The  general  rate  is  for  all  purposes 
a  part  of  the  poor  rate;  it  remains  one  rate, 
although  the  collecting  authorities  are  directed 
to  say  how  much  of  that  one  rate  is  to  be  applied 
for  the  different  purposes.  That  the  board  are 
liable  for  the  whole  deficiency  clearly  appears 
from  Farmer  v.  London  and  North-  Wettem  Rail- 
way Company  (59  L.  T.  Rep.  542;  20  Q.  B.  Div. 
788),  where  it  was  held  that  under  sect.  133  the 
promoters  were  liable  for  deficiency  in  the  borough 
rate  and  county  rate,  which  were  charged  upon 
the  poor  rate.  [Wright,  J. — Is  there  any  section 
which  distinguishes  the  part  which  is  poor  rate 
from  the  part  which  is  not?  Avory,  K.C. — 
Sect.  11  (3)  does  so.]  That  section  does  not  affect 
the  question ;  it  still  leaves  the  rate  one  rate  to 
be  levied  and  collected  as  if  it  were  one  rate,  and 
the  whole  general  rate  is  now  the  poor  rate,  and 
that  one  rate  is  to  be  levied,  not  as  a  poor 
rate,  but  as  a  whole.  If  the  Legislature  had 
meant  this  to  be  otherwise  they  would  have 
said  so.  All  the  machinery  as  to  poor  rate  now 
applies  to  the  general  rate,  and,  if  that  is  so, 
the  provibions  must  be  of  general  application. 
The  board  are  therefore  liable  for  the  whole 
deficiency. 

Avory,  K.C.  (E.  Layman  with  him)  for  the 
school  board  —We  admit  that  we  are  liable  for 
everything  whioh  is  payable  out  of  the  poor  rate, 
and  that  whatever  was  payable  out  of  the  poor 
rate  before  1899  is  now  payable,  and  we  do  not 
now  insist  on  the  contention  to  the  opposite  effect 
in  the  case.  [Weight,  J.— The  whole  question, 
therefore,  is  whether  the  board  are  liablo  to  make 
good  anything  beyond  the  deficiency  in  the  poor 
rate.]  Yes.  The  real  question  is  whether  in 
1898,  the  date  of  the  provisional  order  under 
which  this  property  was  acquired,  the  board 
became  liable  to  anything  but  the  poor  rate  as 
understood  in  sect.  133  of  the  Lands  Clauses 
Ace.  Their  liability  must  be  ascertained  having 
regard  to  the  provisional  order  of  1898,  and 
it  is  clear  that  at  that  time  in  1898  their 
liability  could  not  include  anything  except  in 
respect  of  what  was  properly  called  poor  rate. 
The  effect  of  sect.  10  is  merely  to  regulate  pro- 
cedure ;  that  that  is  so  is  clear  when  we  look  at 
the  scheme.  By  sect  10  (1)  all  existing  exemp- 
tions are  to  be  protected,  and  the  scheme  carries 
out  the  object  of  the  statute  by  providing  that 
all  existing  exemptions  from  rates  are  to  be  pre- 
served.    So  far,  therefore,   from   this    statute 
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enlarging  any  liability  as  to  rates  it  carefully 
preserves  all  existing  rights.  Sub -sect.  2  merely 
provides  that  the  general  rate  and  the  poor  rate 
shall  be  levied  together — that  is,  subject  to  the 
preceding  sab-section  by  which  the  owners  of  any 
hereditaments  have  their  interests  and  exemp- 
tions protected;  and  the  whole  section  clearly 
shows  that  the  Legislature  were  not  intending 
any  extension  of  liability  in  these  matters. 
Sect.  16  (1)  (e)  also  shows  the  same  thing.  There 
is  a  general  intention  to  preserve  all  existing 
exemptions,  and,  although  this  liability  on  the 
promoters  is  not  an  exemption,  still  tbe  same 
principle  applies,  as  the  council  are  asking  to 
extend  a  liability  existing  in  1898.  Sect.  133  of 
the  Lands  Clauses  Act  merely  says  that  we  are 
to  make  good  the  deficiency  in  the  poor  rate. 
We  admit  that  liability,  and,  as  to  the  case  of 
Farmer  v.  London  and  North- Western  Railway 
Company  (ubi  sup.),  we  admit  that  we  are  liable  to 
make  good  the  deficiency  in  the  poor  rate,  and 
that  carries  with  it  the  liability  to  make  good 
anything  which  is  payable  out  of  the  poor  rate ; 
but  we  contend  that  there  is  no  further  liability. 
At  the  passing  of  the  Lands  Clauses  Act  in  1845 
there  were  many  other  rates  besides  poor  rate, 
so  that  the  mind  of  the  Legislature  was  directed 
to  the  auestion  which  of  the  rates  the  promoters 
should  be  liable  for,  and  they  deliberately  limited 
the  liability  to  those  two  rates — poor  rate  and  land 
tax.  Sects.  161  to  165  of  the  Metropolis  Manage- 
ment Act  1855  (18  &  19  Vict.  o.  120)  provide  for 
the  making  of  the  rates,  and  sect.  161  provides  for 
a  separate  sewers  rate  and  lighting  rate,  and  then 
for  a  general  rate.  Looking  at  sect.  10  of  the 
Act  of  1899,  it  meant  no  more  than  a  consolida- 
tion of  these  general  and  separate  rates  into  one 
rate,  and  the  words  "  shall  be  collected  as  poor 
rate  "  mean  merely  procedure,  and  the  words  "  all 
enactments  applying  to  the  poor  rate"  merely 
mean  enactments  relating  to  the  assessment,  col- 
lecting, and  levying  the  poor  rate,  and  the  Lands 
Clauses  Act  is  not  such  an  enactment  Sect.  11  (3) 
shows  that,  although  the  rates  are  to  be  levied  on 
one  demand  note,  "  the  several  purposes  for  which 
the  rate  is  levied  "  are  to  be  stated,  so  that  it 
can  be  ascertained  how  much  of  the  rate  is  for 
poor  rate. 

Ryde  in  reply. 

Wright,  J. — The  well-known  section  of  the 
Lands  Clauses  Act — sect.  133— rendered  the 
promoters  of  undertakings  to  whom  that  Act 
was  applied  liable,  not  to  be  rated  to  the  poor 
rate,  but,  if  there  was  a  deficiency  in  the  poor 
rate,  to  make  good  that  deficiency,  and  they  were 
liable  to  be  sued  for  the  recovery  of  that  defi- 
ciency. The  conditions  which  made  the  section 
applicable  were  a  deficiency  in  poor's  rate  and 
land  tax.  The  defendants  in  this  case  have 
taken  lands  under  circumstances  which  have 
rendered  that  section  applicable ;  and  the  only 
question  is  what,  in  relation  to  this  case,  is  the 
meaning  in  that  section  to  be  given  to  the  words 
"  poor's  rate."  That  appeare-.to  depend  on  the 
London  Government  Act  1899;  s.  10.  The  Lands 
Clauses  Aot  itself  selected  the  one  rate — namely, 
the  "poor's  rate" — as  the  rate  which  was  to  be 
made  good  by  the  promoters  of  the  undertakings. 
It  left  a  number  of  other  rates,  such  as  the  county 
rate,  and  the  lighting  and  watching  rates  which 
were  rates  in  boroughs,  outside  the  enactment. 


I  do  not  think  at  that  time  the  borough  rate  was 
payable  out  of  the  poor  rate,  most  assuredly  not 
in  some  boroughs,  because  even  down  to  a  very 
late  period  the  borough  rate  in  some  boroughs 
was  not  paid  out  of  the  poor  rate.  It  is  useless 
to  conjecture  why  the  same  principle  was  not 
applied  to  other  rates.  It  may  have  been  that 
tbe  poor's  rate  was  a  mere  burden  upon  land,  of  i 
which  it  was  thought  everybody  ought  to  pay 
their  share,  and  that  it  ought  to  be  paid  although, 
in  a  case  like  this,  the  land  might  be  temporarily 
unprofitable,  in  which  case  it  would  be  a  burden 
undertaken  with  a  view  to  the  future  profitable 
user  of  the  land.  It  may  have  been  that  it  was 
thought  there  should  not  be  a  similar  liability  in 
the  case  of  charges  which  were  not  Btrictly  a 
burden  upon  the  land,  bat  were  rather  charges 
in  respect  of  the  value  of  something  provided 
by  the  local  authority,  such  as  sewerage,  water, 
or  lighting,  or  anything  of  that  kind,  and  the 
land  might  be  idle  in  the  hands  of  the  promoters 
of  the  undertaking  and  they  would  receive  no 
benefit  from  the  sewerage,  lighting,  and  so  forth. 
We  do  not  gain  much  by  trying  to  see  what  the 
reasons  were.  The  question  really  is  what  is  the 
effect  of  sect.  10  of  the  Act  of  1899.  Before 
coming  to  that  section,  I  have  only  to  add  that, 
according  to  ordinary  principles,  if  it  was  intended 
to  extend  the  liability  of  the  promoters  of  under- 
takings beyond  the  poor  rate  to  other  assess- 
ments, one  would  have  expected  that  to  have 
been  indicated  with  some  reasonable  clearness. 
It  is  admitted  that  the  principle  in  modern  Acts 
of  Parliament  has  been  to  some  extent  indicative 
of  a  different  view,  because,  as  is  well  known, 
clauses  are  frequently  inserted  in  modern  Acts 
rendering  the  promoters  liable  for  all  the  assess- 
ments made  by  the  local  authority.  That,  how- 
ever, does  not  help  us  very  much.  I  now  come  to 
the  section  itself.  Sect.  10,  sub-sect.  2,  says :  "  The 
general  rate  and  the  poor  rate  shall  be  assessed, 
made,  and  levied  together  by  the  borough  council 
as  one  rate."  I  pause  there  to  observe  that  that 
does  not  abolish  the  general  rate  or  abolish  the 
poor  rate.  It  leaves  them  standing  side  by  side. 
Then  it  goes  on  :  "  Which  shall  be  termed  the 
general  rate,  and  which  shall  be  assessed,  made, 
collected,  and  levied  as  if  it  were  the  poor  rate." 
It  does  not  say  that  all  these  expenses  shall  be 
provided  for  by  a  levy  which  shall  be  part  of  the 
poor  rate.  It  says :  u  As  if  it  were  the  poor  rate." 
This  new  compound  rate  is  to  be  levied  not  as  a 
new  thing,  but  as  the  general  rate  and  the  poor 
rate  made  together.  I  think  that  is  a  different 
thing  from  saying  that  all  these  expenses  are  to 
be  treated  as  part  of  the  outgoings  of  the  poor 
rate.  I  think  it  is  that  difference  of  expression 
which  prevents  the  case  of  Farmer  v.  London  and 
North-  Western  Railway  Company  (ubi  sup.)  from 
applying.  There  it  was  decided,  and  properly 
decided  I  have  no  doubt,  that  everything  which 
was  chargeable  on  the  poor  rate  was  to  be 
regarded  as  being  within  a  provision  of  this  kind. 
Pausing  at  that  point  in  the  section,  I  do  not 
think  that  is  enough  to  establish  the  conclusion 
that  all  these  purposes  are  to  be  treated  as  pur- 
poses of  the  poor  rate.  The  section  then  goes 
on  to  say  :  "  And  all  enactments  applying  or 
referring  to  the  poor  rate  shall,  subject  to  the 
provisions  of  this  Act  as  to  audit,  be  construed 
as  applying  or  referring  also  to  the  general  rate." 
It  seems  to  me  that  these  words  do  not  carry  the 
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matter  any  farther.  I  think  they  naturally  mean 
what  we  call  enactments  by  way  of  machinery. 
Ajs  regards  the  assessment,  making,  collecting, 
and  levying  of  the  poor  rate,  and  appeals  against 
it,  and  everything  of  that  sort,  then  everything 
in  the  nature  of  machinery  shall  apply  to  the 
collection  of  this  general  rate.  I  think  such 
matters  are  there  dealt  with  as  a  matter  of  form 
and  not  as  special  matters,  and  certainly,  if  we 
take  the  words  very  literally,  they  are  difficult  to 
apply:  "All  enactments  applying  to  the  poor 
rate."  I  hardly  think  that  the  Lands  Clauses 
Act  could  be  properly  described  as  an  enactment 
applying  to  the  poor  rate.  Then,  if  we  take  the 
words  "enactments  referring  to  the  poor  rate," 
it  has  been  pointed  out  that  sect.  133  of  the 
Lands  Clauses  Act  does  not  so  much  refer  to  the 
form  of  the  rate  as  to  the  making  good  of  the 
deficiency  in  it.  Then  sub-sect.  3  of  sect.  11  of 
the  Act  of  1899  indicates  that  for  some  purposes 
the  general  rate  and  the  poor  rate  are  intended 
to  be  kept  separate,  because  it  /provides  for  the 
separation  in  the  demand  notes  of  the  several 
purposes  for  which  the  rate  is  made,  and  a 
statement  of  the  approximate  amount  in  the 
pound  required  for  each  purpose,  including  the 
proportionate  amount  of  the  costs  of  collection, 
and  in  the  scheme  which  has  been  made  under 
that  Act  there  is  an  express  provision  for  the 
purpose  of  giving  effect  to  exemptions.  The 
council  are  to  apportion  the  amount  of  the  general 
rate  so  as  to  show  approximately  the  rate  from 
time  to  time  for  any  of  the  purposes  or  the  number 
of  purposes  in  respect  of  which  there  is  such  an 
exemption,  "  and  the  rates  in  the  pound  so  appor- 
tioned and  entered  shall  be  treated  as  land  for 
the  purposes  in  respect  of  which  the  exemption 
exists."  I  am  not  quite  clear  that  that  does  not 
apply  to  this  very  case,  although  the  word 
"  exemption  "  is  not  appropriate  for  this  purpose. 
But  it  may  be  that  the  word  "  exemption  "  there 
is  used  in  a  very  general  sense,  and  would  cover 
a  case  like  this.  Apart,  however,  from  the  scheme, 
I  think,  on  the  whole,  the  claim  of  the  borough 
council  is  not  made  out,  and  that  the  form  of 
sects.  10  and  11  would  be  a  strange  form  to  adopt 
if  the  intention  were  to  impose  a  new  burden  of 
this  kind,  especially  when  it  is  remembered  that 
it  is  not  a  question  of  rating  at  all  that  is  dealt 
with  in  sect.  133.  Sects.  10  and  11  are  entirely 
concerned  with  the  question  of  rating.  Sect.  133 
is  not  concerned  with  the  question  of  ratine  at 
all,  but  with  the  question  of  making  up  the  defi- 
ciency in  certain  rates.  I  think  the  true  mean- 
ing of  the  enactments  taken  together  must  be 
taken  to  be  that  the  school  board  must  make 
up  the  deficiency  of  that  part  of  the  general 
rate  which  still  represents  the  poor  rate  or 
represents  anything  chargeable  on  the  poor  rate 
— that  is  to  say,  not  merely  the  rate  for  the 
relief  of  the  poor,  but  the  rate  incorporating 
everything  for  the  relief  of  the  poor  gene- 
rally. 1  therefore  answer  the  first  question 
in  the  negative  and  the  secondquestion  in  the 
affirmative. 

Judgment  accordingly,  that  the  school  board 
were  only  liable  to  make  good  the  deficiency 
in  that  part  ef  the  general  rate  which  repre- 
tented  poor  rate. 

Solicitor  for  the  plaintiff  a,  A.  M.  Bramall. 
Solicitor  for  the  defendants,  C.  E.  Mortimer. 


Monday,  June  23, 1902. 

(Before  Lord  Alverstone,  CJ\,  Dialing  and 

Channeix,  JJ.) 

Gage  (app.)  v.  Ween  (reap.),  (a) 

Rating — Occupation-— General  district  rate— Ex- 
emption on  ground  of  non-occupation — Rouse 
used  in  summer  months  —  Furniture  removed 
during  winter  months— Fittings  left  in  house — 
Intention  of  returning  to  house — Public  Health 
Act  1875  (38  &  39  Vict.  c.  55),  t.  211,  sub-s.  2. 

The  respondent  took  a  lease  of  a  house  and  fur- 
nished it  for  the  purpose  of  receiving  boarders. 
She  did  not  reside  %n  the  house,  and  in  Dec. 
1900  she  removed  from  the  house  all  her  furni- 
ture and  effects,  except  certain  fixtures,  fitting; 
and  things  which  the  had  hired  from  the  pre- 
vious tenant.  She  intended  to  return  to  the 
house  in  the  following  summer,  and  in  May 
she  returned  and  refurnished  the  house,  but, 
with  the  exception  of  the  fittings  and  things 
left  therein,  the  house  was  empty  from  Dec. 
1900  to  May  1901.  The  respondent  claimed 
exemption  from  a  general  district  rate  for  the 
period  from  Dec.  1900  to  May  1901,  on  the 
ground  that  during  that  period  the  house  was 
"  unoccupied "  within  the  meaning  of  sect.  211, 
sub-sect.  2,  of  the  Public  Health  Act  1875. 

Held,  that  the  proper  inference  of  law  was  that 
the  respondent  had  the  beneficial  occupation  of 
the  house  during  the  whole  of  the  period,  and 
was  therefore  not  entitled  to  the  exemption  in 
sect.  211,  subject.  2,  of  the  Act  in  favour  of 
unoccupied  premises,  but  was  liable  to  the  rate 
for  the  whole  period. 

Case  stated  by  justices  of  the  peace  for  the 
borough  of  Lowestoft. 

At  a  court  of  summary  jurisdiction  in  Lowes- 
toft on  the  1st  Nov.  1901,  Mrs.  Wren  (the  respon- 
dent) appeared  in  answer  to  a  summons  issued 
upon  the  complaint  of  Frederick  Gage,  rate  col- 
lector (the  appellant),  under  the  Public  Health 
Act  1875,  for  that  she  being  a  person  duly  rated 
and  assessed  by  a  certain  urban  sanitary  and 
general  district  rate  for  the  borough  of  Lowestoft, 
bearing  date  the  12th  March  1901,  in  respect  of 
certain  premises  known  as  Tremelling,  in  Cliff- 
road,  Lowestoft,  in  the  sum  of  121. 9«.  23.,  had  not 
paid  the  same,  and  had  refused  to  do  so. 

The  justices  dismissed  the  complaint. 

Upon  the  hearing  the  following  facts  were 
proved  or  admitted : — 

An  urban  sanitary  and  general  district  rate  for 
the  borough  of  Lowestoft  was  duly  made  on  the 
12th  March  1901  for  the  period  from  the  1st  Jan. 
1901  to  the  30th  June  1901,  and  the  respondent 
was  rated  thereby  in  respect  of  a  dwelling-house 
known  as  Tremelling,  situate  on  Cliff-road,  Lowes- 
toft, at  2s.  2d.  in  the  pound  on  the  annual  value 
of  1152.,  in  the  sum  of  121.  9s.  2d. 

The  respondent  lived  at  the  Esplanade,  Lowes- 
toft, and  rented  the  house  now  in  question  on  a 
three  years'  tenancy  from  the  24th  June  1900  at  a 
rent  of  1002.  for  the  first  year,  and  130Z.  for  the 
second  and  third  years,  and  furnished  it  to  use 
as  a  house  for  receiving  boarders  or  lodgers. 
Previous  to  the  respondent  renting  the  house  it 
was  occupied  by  another  tenant,  who  left  a 
quantity  of  fixtures  and  fittings  in  the  house,  and 
these,  as  set  out  in  a  schedule  which  was  annexed 

(a)  Beported  by  W.  W.  On,  E»q.,BwTiiter*t-L»w. 
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to  the  case,  the  respondent  agreed  to  hire  of  the 
previous  tenant  daring  the  respondent's  three 
years'  tenancy  of  the  house  at  a  rental  of  31. 10a. 
per  annum,  and  undertook  to  repair  any  damage 
at  the  expiration  of  the  tenancy,  reasonable  wear 
and  tear  excepted. 

On  the  22nd  Dec.  1900  the  respondent  removed 
all  her  furniture  and  effects  from  the  house, 
selling  some  and  storing  the  rest.  She  also 
removed  the  door-mat  in  the  hall  included  in 
the  schedule  of  fixtures  hired  of  the  previous 
tenant. 

All  the  other  fixtures,  fittings,  and  things  hired 
of  the  previous  tenant  were  lelt  in  the  house. 
These  fixtures,  &c.,  were  described  in  the  schedule 
as  being  the  property  of  the  previous  tenant,  and 
were  stated  to  be  of  the  value  of  631. 

The  respondent  admitted  that  she  did  not  have 
the  water  supply  of  the  house  out  off,  and  that  she 
intended  to  return  to  the  house  the  next  summer ; 
that  she  did  not  put  up  a  notice  in  the  house 
"  To  be  let/'  and  that  she  told  the  rate  collector 
(the  appellant),  when  the  rate  in  question  was 
demanded  of  her,  that  she  had  removed  her 
furniture  in  order  to  escape  liability  for  the 
rate. 

On  the  17th  May  1901  the  respondent  returned 
to  the  house  and  refurnished  it,  but,  with  the 
exception  of  the  fixtures  and  fittings  referred  to, 
the  house  was  absolutely  empty  from  the  22nd 
Dec.  1900  to  the  17th  May  1901. 

On  the  part  of  the  appellant  it  was  contended 
that  the  respondent  removed  her  furniture  to 
avoid  her  liability  to  pay  the  rate*  and  intending 
to  return,  and  that  the  respondent  was  in  occu- 
pation of  the  premises  during  the  whole  of  the 
period  for  which  the  rate  was  made  and  was  not 
within  the  exemption  contained  in  sect.  211  (2)  of 
the  Public  Health  Act  1875,  and  was  liable  to  pay 
the  whole  rate. 

On  the  part  of  the  respondent  it  was  contended 
that  she  only  left  upon  the  premises  such  things 
as  are  usually  taken  by  an  incoming  tenant  from 
an  outgoing  tenant — things  which  she  was  not 
entitled  to  remove ;  and  also  that  the  fixtures  and 
fittings  were  part  of  those  things  and  were  not 
things  like  furniture,  with  which  occupation  is 
constituted,  and  that,  under  the  circumstances 
stated  above,  the  premises  were  unoccupied  from 
the  22nd  Dec.  1900  to  the  17th  May  1901,  and 
that  she  was  only  liable  to  pay  the  nortion  of  the 
rate  for  the  period  between  the  18th  May  1901  and 
the  30th  June  1901,  and  that  it  was  quite  imma- 
terial whether  the  respondent  left  the  house  unoc- 
cupied intentionally  and  for  the  purpose  of 
escaping  the  rates. 

The  oases  of  Bex  v.  Inhabitants  of  Bedworth  (8 
East,  387)  and  Willing  v.  St.  Pancras  Assessment 
Committee  (37  L.  T.  Rep.  126 ;  2  Q.  B.  Div.  581) 
were  cited  by  the  respondent  as  authorities  that 
mere  payment  of  rent  was  no  criterion  of  occu- 
pation. 

The  justices  found  as  a  fact  that  the  premises 
were  unoccupied  from  the  22nd  Dec.  1900  to  the 
17th  May  1901,  and  that  the  respondent  was  not 
liable  to  pay  the  rate  for  that  period,  and  dis- 
missed the  complaint. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  upon  the  above  statement  of 
facts  came  to  a  correct  determination  and  decision 
in  point  of  law,  and,  if  not,  what  should  be  done 
in  the  premises. 


The  Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
provides: 

Sect.  211.  With  respeot  to  the  assessment  and  levying 
of  general  district  rates  under  this  Act,  the  following 
provisions  shall  have  effect ;  (namely) :  (1)  General  dis- 
trict rates  shall  he  made  and  levied  on  the  occupier  of 
all  kinds  of  property  for  the  time  being  by  law  assessable 
to  any  rate  for  the  relief  of  the  poor,  and  shall  be 
assessed  on  the  fall  net  annual  value  of  saoh  property. 
...  (2)  If  at  the  time  of  making  any  general  district 
rate  any  premises  in  respeot  of  which  the  rate  may  be 
made  are  unoccupied,  snob  premises  shall  be  included  in 
the  rate,  but  the  rate  shall  not  be  charged  on  any  person 
in  respeot  of  the  same  while  they  continue  to  be  unoc- 
cupied ;  and  if  any  such  premises  are  afterwards  oooupied 
daring  any  part  of  the  period  for  which  the  rate  was 
made  and  before  the  same  has  been  folly  paid,  the  name 
of  the  inooming  tenant  shall  be  inserted  in  the  rate,  and 
thereupon  so  much  of  the  rate  as  at  the  commencement 
of  his  tenanoy  may  be  in  proportion  to  the  remainder  of 
the  said  period,  shall  be  collected,  recovered,  and  paid  in 
the  same  manner  in  all  respects  as  if  the  premises  had 
been  occupied  at  the  time  when  the  rate  was  made. 

C.  A.  BtuseU,  K.O.  (W.  Wills  and  J.  G.  Pease 
with  him)  for  the  appellant. — The  question  is 
whether  the  premises  were  unoccupied  within  the 
meaning  of  sub-sect  2  of  sect.  211  of  the  Public 
Health  Act  1875  for  the  period  during  which  the 
respondent  had  removed  her  furniture.  The 
justices  were  wrong  in  holding  that  they  were 
unoccupied  during  that  period.  The  respondent 
was  in  point  of  law  in  occupation  of  the  premises 
all  the  time.  She  was  not  involuntarily  keeping 
these  premises  in  hand;  what  she  did  she  did 
deliberately.  She  prevented  any  person  from 
being  in  occupation,  and  she  had  the  intention  of 
returning  in  the  summer  when  the  house  was 
likely  to  be  profitable.  She  did  not  intend  to  let 
the  house  to  an  incoming  tenant,  so  that  the  case 
was  not  one  in  which  an  outgoing  tenant  leaves  a 
house  unoccupied  with  no  intention  of  returning 
to  it,  but  with  the  intention  of  finding  a  new 
tenant.  Moreover,  she  left  many  things  in  the 
house — fixtures,  fittings,  and  chattels  of  various 
kinds.  There  is  no  definition  of  "  occupation  "  in 
the  statute ;  but  the  oases  show  that  in  the  first 
place  we  have  to  look  to  see  if  the  person  sought 
to  be  rated  has  any  user  of  the  premises  by  being 
there  or  by  having  furniture  there,  and  when  it  is 
found  that  the  premises  are  vacant  in  the  sense 
of  there  being  no  person  there,  still  if  the  owner 
uses  the  place  for  the  purpose  of  keeping  furni- 
ture there,  or  for  other  such  purposes,  then  the 
person  is  in  occupation  in  point  of  law.  The 
question  therefore  is  not  whether  the  respondent 
was  in  the  premises,  but  whether  she  was  in  occu- 
pation. She  had  an  occupation  by  reason  of 
keeping  these  fittings  there;  she  did  not  keep 
them  there  for  the  purpose  of  trying  to  let  the 
premises;  if  she  had  kept  them  there  for  that 
purpose  there  might  have  been  something  to  say 
for  her  contention.  She  wanted  to  keep  this 
house  for  the  purpose  of  carrying  it  on  as  a  Doard- 
ing-house  during  the  summer  months,  and  she 
was  getting  a  benefit  out  of  it.  She  was  there- 
fore in  occupation  of  it,  and  was  liable  to  the  rate 
for  the  whole  period  : 

Barter  v.  Bedford  Overseers,  6  B.  &  S.  591  j 

BootU  Overseers  v.  Liverpool  Warehousing  Company, 

85  L.  T.  Rep.  45  ; 
Tyne  Ooal  Company  Limited  v.  Overseers  of  Walls- 

end  Parish,  35  L.  T.  Bep.  854 ; 


686 


MAGISTRATES'  OASES. 


KB.  Dit.] 
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Mayor  of  8outhendon-Sea  v.  White,  83  L.  T.  Eop. 
408; 

Rex  v.  Inhabitants  of  Bedworth,  8  Eait,  387 ; 

Willing  (or  Reg.)  v.  8t.  Pancraa  Assessment  Com- 
mittee, 37  L.  T.  Rep.  126  ;  2  Q.  B.  Div.  581. 

A.  P.  Longetaffe  for  the  respondent. — The  jus- 
tices found  as  a  fact  that  the  premises  were  unoc- 
cupied, and  that  is  sufficient  to  bring  the  case 
within  the  exemption  of  sect.  211  (2)  of  the  Act. 
Legal  possession  is  not  sufficient  to  constitute 
occupation ;  there  must  be  something  more  than 
legal  possession  to  render  the  person  liable  to  the 
rate.  In  Smith  v.  New  Forest  Union  Assessment 
Committee  (60  L.  T.  Bep.  927)  Field,  J.  said :  "  The 
question  is  whether  or  not  the  owner  of  a  plot  of 
land  with  the  right  of  possession,  who  tells  an 
agent  in  the  neighbourhood  to  put  a  bill  up  on  his 
land  that  it  is  to  be  let,  is  an  occupier  within  the 
meaning  of  the  statute  of  Eliztbeth.  I  am  of 
opinion  that  he  is  not,  and  cannot  therefore  be 
assessed  to  the  poor  rate  in  respect  of  the  plot  of 
land  " ;  and  Gave,  J.  said :  "  He  has  nothing  more 
than  legal  possession,  i*nd  that  is  not  sufficient  to 
make  him  an  oooupier  assessable  to  the  poor  rate  " 
That  decision  was  affirmed  by  the  Court  of  Appeal 
(61  L.  T.  Bep.  870),  where  Lindley,  L.J.  said : 
"  There  was  here  no  use,  or  enjoyment,  or  occu- 
pation." There  must  also  be  some  benefit  derived 
from  the  occupation;  the  mere  possibility  of 
benefit  is  not  sufficient.  There  must  be  both  the 
possibility  of  benefit  and  actual  benefit  to  consti- 
tute occupation.  Here  there  was  no  occupation 
at  all,  as  the  respondent  chose  to  go  out  of  the 
house.  In  Staley  v.  Castleton  Overseer*  (10  L.  T. 
Bep.  606;  5  B.  &  S.  505),  where  a  cotton  mill, 
owing  to  depression  in  the  trade,  was  no  longer 
worked,  but  was  maintained  as  a  factory  with  its 
machinery  in  a  fit  state  for  working,  it  was  held 
that  the  occupiers  were  rateable  for  the  mill,  but 
that  the  rate  should  only  be  on  its  annual  value 
as  a  storehouse  for  the  machinery  in  it  That 
was  so  held  although  there  was  an  occupation  of 
the  mill,  and  men  went  in  from  time  to  time  to 
watch  and  oil  the  machinery.  There  was  nothing 
similar  to  that  in  this  case.  It  was  found  by 
the  justices  that  the  respondent  left  in  the 
house  only  these  fittings,  Ac.,  which  an  incoming 
tenant  would  be  likely  or  bound  to  take.  [Chan- 
nels J. — The  difficulty  in  these  oases  arises 
from  having  a  thing  which  is  actually  profitable 
once  a  year  and  at  other  times  is  unprofitable.] 
There  was  no  such  occupation  of  these  premises  as 
is  required  by  the  Act,  and  this  appeal  ought  to 
be  dismissed. 

C.  A.  Russell,  K.C.  was  not  called  upon  to 
reply. 

Lord  Alvbestonb,  C.J.— In  this  case  the 
respondent  conceived  the  idea  of  leaving  this 
house  unoccupied  for  part  of  the  time  out  of  the 
six  months  during  which  this  rate  was  made,  and 
she  claims  to  say  that  she  was  in  the  position  of 
an  incoming  tenant  within  the  last  part  of  sub- 
sect.  2  of  sect.  211.  I  think  she  was  not,  though 
probably  it  would  not  be  enough  for  the  appellant 
to  rely  upon  that.  I  think  the  oases  have  laid 
down  a  perfectly  clear  line  in  the  matter,  and  the 
only  difficulty  is  one  of  application  of  the  prin- 
ciple to  the  particular  case.  My  brothers  Ridley 
and  Bigham  in  the  case  of  Bootle  Overseers  v. 
Liverpool  Warehousing  .  Company  (ubi  sup.) 
decided  that  where  persons  go  out  of  the  occu- 


pation of  a  warehouse  and  have  no  intention  to 
come  back  and  use  it,  there  was  not  occupation 
within  the  section.  The  case  of  Mayor  of 
Southend-on-8ea  v.  White  (ubi  sup.)  decided  that, 
where  a  shopkeeper  went  out  of  possession,  when 
the  season  was  not  on,  and  left  behind  more  thingc 
than  the  tenant  in  this  case  left — things  which 
clearly  indicated  that  he  was  coming  back — there 
was  occupation.  The  question  here  is  under 
which  of  these  two  classes  of  principles  this  case 
falls.  If  the  magistrates  had  stated  this  question 
and  found  it  as  a  question  of  fact,  and  bad  not 
left  it  a*  a  matter  of  law,  we  might  have  been  in 
a  difficulty;  but  I  do  not  think  that  they  intended 
to  do  that.  I  think  they  very  property  stated  all 
the  evidence,  and  have  asked  us  to  say  whether 
they  have  drawn  aright  conclusion  on  the  evidence, 
dealing  with  it  as  a  matter  of  law.  The  respon- 
dent was  a  tenant  for  three  Tears ;  she  paid  100/. 
as  rent  for  the  first  year,  and  then  1S0L  a  year  for 
the  remaining  years,  and  she  took  the  house  for 
the  purpose  of  receiving  boarders  or  lodgers.  She 
removed  her  furniture,  and  I  will  take  it  for  the 
present  purpose  that  she  removed  everything 
except  such  things  as  an  incoming  tenant  would 
have  to  take,  such  as  fixtures,  blinds,  meters,  floor- 
cloth, and  things  of  that  kind.  I  quite  agree  that 
if  those  things  were  left  in  the  house,  and  if  the 
evidence  before  the  magistrates  was  that  they 
were  only  left  with  a  view  of  finding  a  purchaser 
or  an  incoming  tenant,  the  inference  of  law  to  be 
drawn  from  that  would  not  be  that  there  was  any 
evidence  of  occupation.  But  the  case  goes  on  to 
say  that  the  respondent  left  all  the  fixtures  and 
fittings  she  had  hired  from  the  previous  tenant, 
and  I  will  assume  that  they  were  things  which 
might  all  have  been  taken  by  an  incoming 
tenant.  She  admitted  she  did  not  have  the  water 
supply  out  off;  that  she  intended  to  return  to  the 
house  the  following  summer,  and  that  she  did  not 
put  up  any  notice  in  the  house  "  To  be  let"  I 
exclude  from  consideration  the  statement  that 
she  did  it  with  the  intention  of  not  paying  the 
rate,  because  I  think  that  a  great  deal  too  much 
is  said  about  people  evading  such  liabilities.  If 
persons  are  not  within  the  charging  Act,  then 
they  do  not  ev*de  the  liabilities ;  they  simply  are 
not  liable  for  them.  Therefore,  if  the  respondent 
thought  she  would  not  be  within  the  charging 
Act  by  going  out  of  possession,  she  was  quite 
entitled  to  do  it.  I  think  that  the  proper  infer- 
ence of  law  to  be  drawn  from  the  facto  is  that  the 
respondent  had  the  beneficial  occupation  of  this 
house  during  the  whole  time.  She  intended  to 
come  back  to  the  house,  and  she  might  come 
back,  and  she  made  no  attempt  whatever  to 
dispose  of  it,  nor  is  there  any  evidence  at  all  that 
she  meant  to  go  out  of  the  beneficial  occupation 
of  the  house  during  the  year.  Therefore  I  think 
on  these  facts  the  magistrates  ought  to  have  come 
to  the  conclusion  that  the  respondent  did  bene- 
ficially occupy  this  house  during  the  whole  of  the 
rateable  period,  and  not  merely  during  the  period, 
some  six  weeks,  when  she  purported  to  have 
come  back  as  an  incoming  tenant  I  will  say 
as  a  matter  of  fact  she  was  not  an  incoming 
tenant;  and  therefore, if  that  is  to  be  the  stan- 
dard of  occupation  contemplated  in  the  earlier 
part  of  sub-sect  2,  it  is  clear  that  she  would  not 
have  been  exempt.  I  think  the  magistrates  ought 
to  have  found  that  she  was  in  occupation  and 
liable  for  the  whole  period. 
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DabIiko,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  if  we  want  to  find  out  whether 
the  respondent  was  in  beneficial  occupation  or 
not,  we  are  entitled  to  consider  what  is  the 
natural  use  of  this  house  in  the  hands  of  the 
respondent.  This  case  does  not  seem  to  me  to 
be  in  the  least  like  the  case  of  a  manufactory 
which,  owing  to  depression  in  trade  or  some  such 
reason,  is  for  a  certain  time  useless  as  a  factory. 
The  intention  of  person  *  who  rent  houses  of  this 
kind  is  to  do  exactly  what  the  respondent  in  this 
case  oici.  She  wanted  to  o*iry  on  the  business  of 
a  lodging-house  keeper  at  a  seaside  place  which 
has  a  summer  season.  It  is  a  place  which  is 
profitable  during  certain  seasons,  and  unprofit- 
able during  the  rest  of  the  year.  The  manner  of 
occupation  and  of  carrying  on  the  business  which 
was  contemplated  by  the  respondent  was  that  the 
business  would  best  and  most  profitably  be  carried 
on  if  she  were  there  during  the  busy  season,  and 
if  she  went  away  and  shut  the  house  up  and 
thereby  diminished  the  expense  in  every  way 
during  the  rest  of  the  time.  To  my  mind  there 
was  a  beneficial  occupation  of  the  house  all  the 
time,  and  she  was  the  tenant  with  an  intention  to 
use  the  house  in  the  profitable  season,  and  to 
reduce  the  expenses  in  this  way  during  the  unpro- 
fitable season.  It  seems  to  me  that  the  case  is 
very  like  the  case  of  a  fruit  tree  which  belongs  to 
a  person  all  the  time.  It  would  be  absurd  to  say 
that  the  person  does  not  occupy  it  except  when 
the  fruit  is  on  the  branches.  One  contemplates 
by  the  entire  use  of  a  thing  that  for  a  long  time  it 
will  give  no  return,  and  one  will  then  treat  it  in  a 
way  which  makes  it  the  cheapest  thing  to  him 
during  the  time  it  is  idle,  and  will  then  make  the 
most  out  of  it  whilst  he  can  get  profit  out  of  it.  I 
think  the  whole  system  the  respondent  had  laid 
out  for  herself  was  to  contemplate  this  house  as 
a  business  to  be  carried  on  from  year  to  year,  but 
treating  it  at  one  period  as  not  being  a  profit- 
able occupation,  and  taking  all  the  profit 
which  resulted  in  the  year  within  a  very  short 
period  of  the  yearly  use  of  the  house.  1  think, 
therefore,  there  was  a  beneficial  occupation  all 
the  time. 

Channels,  J. — I  am  of  the  same  opinion.  I 
wish  to  point  out,  in  addition  to  what  has  been 
pointed  out  by  my  brothers,  with  whose  judg- 
ments I  entirely  agree,  that  here  the  articles  left 
in  the  house,  which  in  the  case  are  called  fixtures 
and  fittings,  are  most  clearly  chattels  and  not 
fixtures  in  the  sense  of  articles  which  would  pass 
with  the  property  attached  to  them.  They  are 
fitted  articles,  mere  chattels,  and  for  the  purpose 
of  the  present  case  they  were  let  to  the  respon- 
dent, but  they  were  the  property  of  this  respon- 
dent, and  they  were  kept  there  during  the  winter, 
and  she  was  just  as  much  in  occupation  of  that 
house  as  a  person  who  has  got  a  larger  amount  of 
furniture  in  the  house,  subject  only  to  the  ques- 
tion that  during  the  winter  months,  if  she  had 
not  intended  to  come  back  to  the  house  during 
the  summer,  it  is  possible  that  the  rating  of  the 
premises  ought  only  to  have  been  at  a  value  for 
warehouse  purposes  in  keeping  this  place.  Two 
observations  may  be  made  with  regard  to  that 
point.  In  the  first  place,  the  question  would  not 
be  capable  of  being  raised  in  the  way  it  is  raised 
here ;  and  in  the  next  place,  if  such  were  the  case, 
the  consequence  would  be  that  the  house  would 
be  rated  at  double  the  value  during  the  summer 


months,  so  that  nobody  could  gain  anything  by 
that  But,  in  the  summons  for  payment  of  the 
rate,  the  question  could  not  be  raised  that  the 
place  was  not  rated  at  the  proper  value.  Conse- 
quently, there  is  here  quite  sufficient  evidence  of 
the  occupation. 

Appeal  allowed.    Case  remitted  'to  the  justice* 
with  a  direction  to  order  payment  of  the 
rate. 
Solicitors  for  the  appellant,  Sharpef  Parker, 
and  Co.,  for  22.  B.  Nicholson,  Town  Clerk,  Lowes- 
toft 

Solicitors  for  the  respondent,  Bowcliffes,  Bawle, 
and  Co. 


Wednesday,  June  25, 1902. 

(Before  Lord  Alvkbstonb,  C.J.,  Darling  and 

Chanvbll,  JJ.) 

Pasquibr  (app.)  v.  Nbale  (reap.),  (a) 

Licensing  Acts — Offence — Sale  at  place  not  autho- 
rised by  licence — Licensing  Act  1872  (35  &  36 
Vict.  c.  94),  s.  3. 

A  keeper  of  an  unlicensed  refreshment  house  was 
also  part  proprietor  of  a  licensed  wine  shop  close 
by.  A  customer  entered  the  refreshment  house 
and  ordered  a  meal  and  a  bottle  of  wine.  The 
waiter  ashed  for  the  money  for  the  wine,  went  to 
the  wine  shop,  purchased  the  wine,  and  returned 
and  served  it  to  the  customer. 

Held,  that  on  these  facts  there  was  evidence  of  a  sale 
of  the  wine  at  the  refreshment  house  to  the  cus- 
tomer, contrary  to  sect.  3  of  the  Licensing  Act 
1872. 

Case  stated  by  Mr.  Denman,  one  of  the  magis- 
trates of  the  police-courts  of  the  metropolis  sitting 
at  the  Marlborough-street  Polioe-court,  under  the 
statutes  20  &  21  Vict.  c.  43  and  42  k  43  Vict.  c.  49. 

At  the  Marlborough-street  Police-court  an  in- 
formation was  preferred  by  the  respondent,  John 
Manktelow  Neale,  an  officer  of  the  Inland  Revenue, 
against  the  appellant,  Alphonse  Pasquier,  for  that 
the  appellant  on  the  10th  Dec.  1901,  at  the  parish 
of  St.  Anne,  Soho,  in  the  county  of  London,  did 
sell  certain  wine  by  retail — to  wit,  one  pint  of 
wine — without  having  a  proper  licence  in  force 
duly  authorising  him  in  that  behalf,  contrary  to 
the  form  of  the  statutes  in  that  case  made  and 
provided.  The  information  was  heard  by  the 
magistrate  on  the  19th  March  1902,  and  he  con- 
victed the  appellant  and  ordered  him  to  be  fined 
32.  10s.  and  2*.  costs. 

The  following  were  the  facts  set  out  in  the  case : 
The  appellant  was  the  proprietor  of  a  restaurant 
business  which  he  carried  on  at  No.  16,  Gerrard- 
street,  Soho,  which  premises  were  not  licensed  for 
the  sate  of  intoxicating  liquors.  The  appellant 
also  aarried  on  the  business  of  a  wine  dealer  in 
partnership  with  one  Paul  Durand,  at  No.  2y 
Dansey-yard,  Soho,  in  respect  of  which  premises 
Paul  Durand  holds  a  licence  as  a  dealer  in  foreign 
wine  under  sect.  2  of  6  Ceo.  4,  c.  81.  Paul  Durand 
was  the  manager  of  a  restaurant  in  Jermyn-  street, 
Piccadilly,  of  which  the  appellant  was  the  pro- 
prietor, and  in  respect  of  which  a  licence  as  a 
retailer  of  beer,  spirits,  and  wine  was  held.  On 
10th  Dec.  1901  Paul  de  la  Combe  Finnigan,  an 
officer  of  the  Inland  Bevenue,  entered  the  restau- 
rant No.  16,  Gerrard-street,  Soho,  and  ordered  a 

(a)  Reported  by  J.  Anderw  Stbahan,  Baq.,  B*rrlcter-*t  Law. 
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meal.  The  appellant's  waiter  showed  Finnigan  a 
list  of  wines  and  prices,  from  which  list  Finnigan 
selected  a  pint  bottle  of  claret  at  It.  6d.  The 
waiter  then  asked  Finnigan  to  pay  for  the  wine, 
and  Finnigan  accordingly  gave  him  the  snm  of 
Is.  6d.  The  waiter  thereupon  left  No.  16,  Gerrard- 
street,  and  proceeded  to  No.  2,  Dansey-yard,  which 
latter  premises  are  only  a  short  distance  away,  and 
there  purchased  a  pint  bottle  of  claret,  for  which 
he  paid,  though  there  was  no  evidence  as  to  the 
price.  He  then  returned  with  the  pint  bottle  of 
claret,  which  he  served  to  Finnigan,  who  con- 
sumed it. 

On  the  above  facts  the  magistrate  held  that 
there  had  been  a  sale  of  wine  to  Finnigan  by  the 
appellant's  servant  at  No.  16,  Gerrard-street,  and 
he  accordingly  convicted  and  fined  the  appellant 
as  above  stated. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  there  was  evidence 
upon  whicn  the  magistrate  was  justified  in  finding 
that  theve  was  a  sale  of  wine  to  Finnigan  on  the 
premises  No.  16,  Gerrard-street,  or  whether,  as 
contended  by  the  appellant,  he  was  bound  as  a 
matter  of  law  to  find  that  the  sale  took  place  at 
No.  2,  Dansey-yard. 

The  Refreshment  Houses  Act  1860  (23  &  24 
Vict.  c.  27),  8. 19,  provides : 

Every  person  who  shall  tell  any  wine  by  retail, 
whether  to  be  consumed  on  the  premise*  or  not,  without 
having  a  proper  lioenoe  in  foroe  duly  authorising  him  in 
that  behalf,  shall,  over  and  above  any  other  penalty  to 
whioh  he  may  be  liable,  forfeit  the  ram  of  201.,  which 
■hall  be  denominated  an  exoiae  penalty. 

The  Licensing  Act  1872  (35  &  36  Vict  o.  94), 
8.  3,  provides  : 

No  person  shall  sell  or  expose  for  sale  by  retail  any 
intoxicating  liquor  without  being  duly  licensed  to  sell 
the  same,  or  at  any  place  where  he  is  not  authorised  by 
his  lioenoe  to  sell  the  same.    .     .    . 

Avory,  K.C.  (fl.  B.  D.  Woodcock  withhim)  for  the 
appellant. — There  is  no  evidence  to  support  the 
finding.  This  practice  has  been  going  on  since  we 
can  remember.  The  theory  is  that  the  waiter  is 
a  servant  of  the  purchaser.  There  was  no  wine  on 
the  premises  at  No.  16,  Gerrard-street,  and  on  the 
wine  being  ordered  the  waiter  asked  the  customer 
for  the  money.  It  makes  no  difference  that  the 
restaurant  proprietor  was  in  partnership  with  the 
man  who  kept  the  wine  shop.  The  sale  was  at  2, 
Dansey-yard.     The    magistrate   has    so   found. 

tLord  Alyerstonb,  0.  J.— The  waiter  may  only 
iave  paid  Is.  for  the  wine  at  the  wine  shop.] 
This  is  a  criminal  oase,  and  it  must  be  assumed  in 
the  appellant's  favour  that  the  waiter  paid  Is.  6(2. 
The  question  is  where  the  goods  were  appro- 
priated. The  question  whether  there  was  a  sale 
at  No.  16,  Gerrard-street  depends  on  that.  It  was 
not  till  the  waiter  got  to  No.  2,  Dansey-yard  that 
the  particular  bottle  of  claret  was  appropriated. 
PUtts  v.  Beattie  (74  L.  T.  Rep.  148 ;  (1896)  1 Q.  B. 
519)  and  PletU  v.  Campbell  (73  L.  T.  Rep.  344; 
(1895)  2  Q.  B.  229)  are  conclusive  on  that  point. 
The  payment  of  the  money  to  the  waiter  is  itself 
conclusive  unless  it  is  displaced.  He  also  cited 
Stephenson  v.  Ropers,  80  L.  T.  Rep.  198. 

Sir  Edward  Canon,  K.C,  S.-G.  (S.  A.  T.  Bow- 
latt  with  him)  for  the  respondent. — This  is  a 
perfectly  clear  case.  There  is  evidence  upon 
whioh  the  magistrate  could  find  that  there  was  a 
sale  at  No.  16,  Gerrard-street.  Each  of  these 


depends  on  the  particular  facts.  I  do  not  admit 
that  a  person  who  obtains  a  wine  licence  can 
thereby,  although  it  only  allows  him  to  sell  off 
the  premises,  carry  on  the  business  of  a  refresh- 
ment-house keeper  next  door  without  a  lioenoe 
and  supply  liquor  there.  [He  was  stopped  by  the 
Court] 

Lord  Alybrstonb,  C.J. — In  .this  case  the 
magistrate  has  drawn  an  inference  of  fact,  and 
the  only  question  is  whether  there  was  evidence 
to  justify  him  in  drawing  that  inference  and 
finding  that  fact.  I  find  it  impossible  to  say 
that  a  magistrate  must  not  draw  an  inference  of 
fact  unless  the  particular  thing  is  proved  before 
him.  Where  a  restaurant  keeper  boldly  says 
that  he  sells  no  wine,  but  that  he  can  obtain  it  as 
agent  on  behalf  of  the  customer,  as  is  done  in 
respectable  restaurants,  it  is  one  thing.  But,  on 
the  other  hand,  where  the  restaurant  keeper  has 
a  lioenoe  at  another  place,  and  he  by  keeping  a 
restaurant  promotes  the  sale  of  his  own  wines  by 
having  his  agents  ask  customers  if  they  will  have 
wine,  that  is  a  very  different  matter.  If  the 
waiter  had  been  called,  different  considerations 
might  have  arisen ;  but  on  the  evidence  as  given 
it  is  impossible  to  say  that  there  was  no  evidence 
upon  which  the  magistrate  might  come  to  the 
conclusion  he  did.  We  cannot,  therefore,  inter- 
fere. 

The  other  learned  judges  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Watkins,  Baylis, 
and  Chidson. 

Solicitor  for  the  respondent,  The  Solicitor  of 
Inland  Revenue. 


Friday,  July  25, 1902. 

(Before  Bioham  and  Darling,  JJ.) 

Rbx  v.  Governor  or  Hollowat  Prison; 

Ex  parte  Silbtti.  (a) 

Extradition — Habeas  corpus — Fugitive  criminal 
— Committal  order  by  magistrate-— New  evidence 
obtained  after  committal—Jurisdiction  of  court 
upon  rule  for  habeas  corpus  to  review  decision 
of  magistrate— Extradition  Act  1870  (33  &  34 
Vict.  c.  52),  se.  9, 10, 11. 

Upon  the  araument  of  a  rule  for  a  habeas  corpus 
obtained  by  a  fugitive  criminal  against  whom 
the  magistrate  has  upon  the  evidence  before  him 
made  an  order  of  committal  under  the  Extradi- 
tion Act  1870,  the  court  has  no  jurisdiction  to 
review  the  decision  of  the  magistrate  upon  the 
ground  that  since  the  order  of  committal  was 
made  further  evidence  had  been  obtained  which 
might  have  affected  his  decision. 

The  only  question  which  the  court  can  entertain  is 
the  question  of  jurisdiction — that  ist  that 
the  crime  alleged  is  outside  the  Extradition  Act 
altogether,  or  that  there  was  absolutely  no 
evidence  upon  which  the  magistrate  could  pro- 
perlv  commit;  but  if  the  magistrate  have  juris- 
diction and  if  there  be  evidence  before  him  upon 
which  he  could  properly  commit,  the  court 
cannot  review  his  decision;  and  if  further 
evidence  be  obtained  after  the  order  of  com- 
mittal, it  is  entirely  a  matter  for  inquiry  by 
the  Secretary  of  State  before  making  an  order 
for  the  surrender  of  the  accused. 

(«)  Reported  by  W.  W.  Oaa.  B*q„  Barrister  ai  Lew. 
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Bulb  calling  on  the  governor  of  His  Majesty's 
prison  at  Holloway  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  directed  to  him  to 
bring  one  Giuseppe  Siletti  before  the  court. 

The  rule  was  obtained  at  the  instance  of  Siletti 
upon  the  ground  "  that  further  evidence  had  come 
to  light  since  the  magistrate's  committal,  which 
might  have  affected  his  mind  in  favour  of  the 
prisoner." 

The  facts  were  as  follows : — 

The  applicant  for  the  rule  (Siletti)  was  brought 
before  the  police  magistrate  at  Bow- street  Police- 
court,  under  the  Extradition  Act  1870,  with  a 
view  to  his  being  surrendered  to  the  Belgian 
authorities,  and  on  the  5th  June  1902  he  was 
ordered  by  the  learned  magistrate  to  be  kept  in 
custody  at  Holloway  Prison  until  delivered  thence 
in  pursuance  of  the  Extradition  Act  to  the  repre- 
sentatives of  the  Belgian  Government,  on  the 
Sound  of  his  being  accused  of  committing 
rceny  and  of  obtaining  property  or  money  by 
a  fraud  or  trick,  on  the  4th  Oct.  1900,  within  the 
jurisdiction  of  the  Belgian  Government,  under 
the  name  of  Tan  Mol. 

The  accused  was  not  represented  by  any  legal 
representative  at  the  hearing  before  the  magis- 
trate. The  evidence  before  the  magistrate  of  his 
identity  as  the  person  who  was  guilty  of  the 
fraud  was  supplied  very  largely  by  a  photograph 
which  was  identified  by  the  witnesses  as  being 
the  photograph  of  the  person  who  committed  the 
fraud  in  Belgium,  and  upon  the  evidence  then 
before  him  the  magistrate  made  an  order  com- 
mitting Siletti  to  prison  to  await  extradition  if 
the  Secretary  of  State  should  make  an  order 
under  the  Act. 

Since  the  order  of  committal  was  made  on  the 
5th  June  Siletti  had  brought  forward  certain 
documents  for  the  purpose  of  showing  that  at 
the  time  when  the  fraud  was  committed  he  was 
serving  in  the  Italian  army,  and  obtained  his  dis- 
charge some  ten  days  after  the  fraud  was  com- 
mitted in  Belgium. 

In  his  affidavit  the  accused  stated  that  he 
annexed  thereto  his  certificate  of  discharge  from 
the  Italian  army,  and  that  it  proved  that  he  was 
called  up  for  service  on  the  26th  March  1900  at 
Turin,  that  he  was  transferred  to  Piacenza  on 
the  2nd  April  1900,  and  that  he  served  there  till 
the  11th  Oct.  1900,  on  which  date  he  obtained  his 
discharge  by  special  permission  for  private 
reasons ;  that  on  that  day  he  left  Piacenza  for 
Turin,  and  that  therefore  he  could  not  have  com- 
mitted the  offence  alleged  against  him ;  that  the 
personal  details  set  forth  in  the  certificate  of  dis- 
charge exactly  described  himself,  but  that  they 
did  not  agree  with  the  description  given  of  Van 
Mol  by  the  prosecutor;  that  on  his  arrival  at 
Turin  he  presented  himself  in  his  uniform  to 
tne  mayor  on  the  15th  Oct.  1900  in  accordance 
with  the  military  rules,  and  that  the  mayor 
thereupon  signed  his  certificate,  and  that  he  was 
discharged.  He  also  stated  that  he  was  not  the 
man  Van  Mol,  and  that  he  was  not  in  Belgium 
on  the  4th  Oct.  1900,  the  date  of  the  alleged 
offence;  and,  further,  that  he  could  not  produce  his 
certificate  of  discharge  before  the  magistrate  as 
it  was  in  the  custody  of  the  governor  of  Worm- 
wood Sorubbs  Prison,  in  which  he  was  detained. 

The  court  who  granted  the  rule  nisi  (Channell 
and  Jelf,  JJ.)  were  of  opinion  that  there  was 
reasonable  and  proper  evidence  before  the  magis- 
Mag.  Gas.— Vol.  XX. 


trate  on  which  he  could  make  an  order  to  commit, 
and  a  rule  was  not  granted  upon  that  point,  but 
the  rule  was  granted  upon  the  point  as  to  the 
effect  of  the  new  facts  discovered,  Channell,  J. 
pointing  out  that  if  those  facts  had  been  before 
the  magistrate  in  all  probability  he  would  not 
have  committed,  and  the  court  granted  the  rule 
as  there  was  some  doubt  to  what  extent  the  court 
would  review  the  decision  of  the  magistrate 
under  the  circumstances. 

The  Extradition  Act  1870  (33  &  34  Vict.  c.  52) 
provides : 

Sect.  9.  When  a  fugitive  criminal  is  brought  before 
the  police  magistrate,  the  polioe  magistrate  shall  hear 
the  oase  in  the  same  manner,  and  have  the  same  jurie- 
tion  and  powers,  as  near  as  may  be,  as  if  the  prisoner 
were  brought  before  him  charged  with  an  indictable 
offenos  oommitted  in  England.  The  polioe  magistrate 
shall  reosive  any  evidenoe  which  may  be  tendered  to 
show  that  the  crime  of  which  the  prisoner  is  accused  or 
alleged  to  have  been  convicted  is  an  offence  of  a  political 
character,  or  is  not  an  extradition  crime. 

Sect.  10.  In  the  case  of  a  fugitive  criminal  accused  of 
an  extradition  crime,  if  the  foreign  warrant  authorising 
the  arrest  of  snoh  criminal  is  dnly  authenticated,  and 
suoh  evidenoe  is  produced  as  (subject  to  the  provisions 
of  this  Act)  would,  according  to  the  law  of  England, 
justify  the  committal  for  trial  of  the  prisoner  if  the 
crime  of  which  be  is  acoosed  had  been  oommitted  in 
England,  the  polioe  magistrate  shall  commit  him  to 
prison,  but  otherwise  shall  order  him  to  be  discharged. 
.  .  .  If  he  commits  snoh  criminal  to  prison,  he  shall 
commit  him  to  the  Middlesex  House  of  Detention,  or 
to  some  other  prison  in  Middlesex,  there  to  await  the 
warrant  of  a  Secretary  of  State  for  his  surrender,  and 
shall  forthwith  send  to  a  Seoretary  of  State  a  certificate 
of  the  committal,  and  snoh  report  upon  the  oase  as  he 
may  think  fit. 

Scot  11.  If  the  polioe  magistrate  commits  a  fugitive 
criminal  to  prison,  he  shall  inform  snoh  criminal  that  he 
will  not  be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ 
of  habeas  corpus.  Upon  the  expiration  of  the  said 
fifteen  daj  s,  or,  if  a  writ  of  habeas  corpus  is  issued  after 
the  decision  of  the  court  upon  the  return  to  the  writ, 
as  the  oase  may  be,  or  after  snoh  further  period  as  may 
be  allowed  in  either  oase  by  a  Seoretary  of  State,  it 
shall  be  lawful  for  a  Secretary  of  State,  by  warrant 
under  his  hand  and  seal,  to  order  the  fugitive  criminal 
(if  not  delivered  on  the  decision  of  the  oourt)  to  be 
surrendered  to  suoh  person  as  may  in  his  opinion  be  dnly 
authorised  to  receive  the  fugitive  criminal  by  the  foreign 
State  from  which  the  requisition  for  the  surrender  pro- 
ceeded, and  snoh  fugitive  criminal  shall  be  surrendered 
accordingly. 

Sect.  12  provides  for  the  discbarge  of  persons 
apprehended  if  not  conveyed  out  of  the  United 
Kingdom  within  two  months. 

The  Attorney-General  (Sir  Robert  Finlav,  K.G.) 
(H.  Sutton  with  him)  showed  cause. — With  regard 
to  the  new  evidenoe  brought  forward  since  the 
order  of  committal,  we  think  there  is  certainly  a 
question  to  be  investigated  before  the  order  by 
the  Seoretary  is  made  for  handing  over  the 
accused  for  trial  in  Belgium.  It  may  be  that  a 
mistake  as  to  identity  has  been  made.  Witnesses 
have  been  telegraphed  for  from  Belgium,  and  the 
Belgian  Embassy  state  that  they  are  getting 
witnesses  over  who  will  be  able  to  put  the  question 
beyond  doubt  as  to  whether  or  not  there  has 
really  been  a  mistake.  We  admit  that  on  the 
materials  which  have  been  brought  forward  there 
is  a  case  for  inquiry,  and  we  do  not  think  it  would 
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be  right  that  the  accused  should  be  handed  over 
until  inquiry  has  been  made  as  to  whether  there 
may  not  have  been  a  mistake  of  identity ;  and  if 
it  should  be  satisfactorily  established  that  he  was 
not  in  Belgium  at  the  time,  it  would  not  be  right 
that  he  should  be  sent  oyer  to  Belgium  for  trial, 
because  in  that  case  it  would  be  evident  that  if 
this  further  evidence  had  been  before  the  magis- 
trate the  order  for  committal  would  not  have 
been  made.    It  is  not  imperative  on  the  Secre- 
tary of  State  to  make  the  order,  and  we  shall 
express  to  the  Secretary  our  view  that  before  the 
order  is  made  he  ought  to  take  steps  to  satisfy 
himself  whether  a  mistake  has  been  made.    But 
with  regard  to  the  question  of  procedure  on  this 
rule,  it  is  submitted  that  there  is  no  jurisdiction 
in  the  court  to  take  the  action  which  counsel  for 
the  accused  asks  the  court  to  take.    It  would  be 
impossible  to  make  this  rule  absolute  without 
infringing  upon  principles  which  are  well  estab- 
lished and  of  great  importance.    This  is  really  an 
application  to  reverse  the  decision  of  the  magis- 
trate upon  new  evidence.    That  is  not  a  legitimate 
thing  to   do  upon  an  application  for  a  habeas 
corpus.    There  is  a  series  of  cases  which  have 
decided— and   rightly— that   this   court   cannot 
review  the  decision   of    the    magistrate.     The 
only  question  for  the  court  is  whether  there  was 
evidence  upon  whioh   the  magistrate  oould  act, 
and,  if  there  was,  then  this  court  will  not,  and 
cannot,  review  his  decision.     This  new  evidence 
is  entirely  a  matter  for  inquiry  by  the  Secretary, 
and  not  for  this  court.    The  present  case  is  quite 
different  from  such  a  case  as  Be  Ouerin  (60  L.  T. 
Rep.  538),  where  it  was  held  that  the  court  could 
review  the  decision  of  the  magistrate  on  a  ques- 
tion of  fact  cardinal  to  the  jurisdiction,  in  that 
case  as  to  whether  the  accused  was  a  British 
subject  or  not     The   case  relied  on    by    the 
accused  is 

Re  Castioni,  64  L.  T.  Rep.  344;  (1891)  1  Q.  B. 
149. 
[Bioham,  J.— There,  again,  it  was  a  question 
of  jurisdiction.]  Precisely.  There  are  certain 
expressions  by  Hawkins  and  Penman,  J  J.  which 
must  be  read  with  reference  to  what  was  before 
the  court,  and,  if  those  dicta  go  further  than  the 
question  of  jurisdiction,  it  is  submitted  they  are 
erroneous  as  to  the  power  to  review  generally. 
On  an  application  for  a  habeas  corpus  the 
prisoner  may  take  the  point  that  it  is  not  an 
extradition  crime,  that  it  is  a  crime  of  a  political 
character,  or  that  he  is  a  British  subject,  and  also 
the  point,  which  is  one  of  law,  that  there  was  no 
evidence.  The  present  case  is  really  concluded 
by  the  case  of 

Re  Arton  (No.  2),  74  L.  T.  Rep.  249  ;  (1896)  1  Q.  B. 
509. 
Lord  Russell,  C.J.  there  says:  "We  are  not  a 
Court  of  Appeal  on  questions  of  fact  from  him 
—that  is,  the  magistrate—"  We  have  only  to  see 
that  he  had  such  evidence  before  him  as  cave  him 
authority  and  jurisdiction  to  commit'  That 
view  has  often  been  acted  upon,  such  as  in 
Ex  parte  Huguet  (29  L.  T.  Ren.  41),  the  first  in 
point  of  date,  and  in  Beg,  v.  Maurer  (10  Q.  B. 
•  Div.  513).  These  cases  are  irreconcilable  with  the 
view  expressed  by  Hawkins,  J.  in  Be  Castioni 
(ubi  sup),  and  the  dictum  in  that  case  is  in  con- 
flict with  several  cases  by  which  this  court  is 
bound.    He  also  referred  to  Be  Meunier  (71  L.  T. 


Rep.  403 ;  (1894)  2  Q.  B.  415)  and  sect*.  10  and  11 
of  the  Act,  and  was  stopped. 

H.  O.  Booth  in  support  of  the  rule.— By  sect.  11 
of  the  Act  the  magistrate  is  to  inform  the 
prisoner  that  he  has  a  right  to  a  habeas  corpus. 
This  would  be  useless  if  the  court  has  no  power 
to  review  the  magistrate's  decision  in  such  a  case 
as  this.  It  must  mean  that  a  prisoner  is  entitled 
to  have  reviewed  by  this  oourt  the  question 
whether  or  not  the  magistrate  had  evidence 
before  him  on  which  he  oould  commit  The  con- 
tention for  the  Crown  here  is  absolutely  incon- 
sistent with  the  judgment  of  Hawkins,  J.  in  2k 
Castioni  (ubi  sup.).  That  judgment  has  not  been 
dissented  from  since  it  was  given,  and  is  relied 
upon  as  binding  upon  this  oourt.  It  was  the 
judgment  of  three  judges  (Penman,  Hawkins, 
and  Stephen,  JJ.).  Upon  the  judgments  in  that 
case  it  u  quite  clear  that  this  court  has  power 
to  review  the  evidence  upon  which  the  accused 
was  committed  by  the  magistrate,  and  to  say 
that  the  order  was  made  by  the  magistrate 
against  the  weight  of  the  evidence.  The  cases 
cited  are  different.  In  those  oases  the  conflicting 
evidence  was  before  the  magistrate.  Hero  the 
conflicting  evidence,  being  new  evidence  dis- 
covered afterwards,  was  not  before  the  magistrate 
at  all.  In  the  cases  cited  the  decisions  merely 
come  to  this,  that  the  magistrate  having  all  the 
conflicting  evidence  before  him,  and  having  come 
to  a  conclusion  upon  that  evidence,  the  court  would 
not  review  it.  Here  if  the  magistrate  had  had 
this  evidence  before  him  he  would  probably  have 
ordered  the  accused  to  be  discharged.  Upon  the 
authority  of  Be  Castioni  (ubi  sup.)  the  court  has 
power  to  hear  this  further  evidence  and  to  review 
the  decision  of  the  magistrate.  This  rale  ought 
therefore  to  be  made  absolute. 

Biohak,  J.— I  think  this  rule  must  be  dis- 
charged. The  accused  in  this  case  has  the  right 
which  all  persons  accused  before  a  magis- 
trate have— the  right  to  apply  for  &  habeas 
corpus.  The  Extradition  Act  does  not  give  him 
that  right.  He  has  it  already  at  common  law. 
The  Extradition  Act  merely  gives  him  the  right 
to  be  informed  of  the  fact  that  he  may  exercise 
the  power  of  applying  for  a  habeas  corpus,  if  he 
chooses  to  do  so.  Then,  if  he  applies  for  a  habeas 
corpus  and  obtains  a  rule,  the  question  arises 
what  points  may  be  taken  upon  the  argument 
of  the  rule.  For  my  part*  I  think  the  only  ques- 
tion that  this  court  can  entertain  is  the  question 
of  jurisdiction,  and,  applying  that  observation  to 
this  particular  Act,  all  that  the  accused  person 
may  say  is  that  the  crime  with  which  he  was 
charged  was  not  a  crime  within  the  meaning  of 
the  Extradition  Act— that  is  to  say,  that  it  did 
not  come  within  the  class  of  offences  contem- 
plated, or  that  it  was  an  offence  of  a  political 
character  and  therefore  was  outside  the  Act  alto- 
gether. He  may  also  say  that  there  was  abso- 
lutely no  evidence  upon  which  the  magistrate 
could  exercise  his  discretion  as  to  whether  he 
would  commit  or  not.  These  things  he  may  say ; 
but  I  am  dearly  of  opinion  that  there  is  one 
thing  he  cannot  say— namely,  that  there  is 
evidence  one  way  and  the  other,  and  that  this 
court  ought  to  enter  into  the  consideration  as  to 
whether  the  magistrate  has  exercised  his  discre- 
tion as  to  it  properly.  That  he  cannot  say.  It  is 
said  that  the  judgments  in  the  case  of  Be  Castioni 
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(ubi  nip.)  show  that  the  court  can  enter  into  the 

auestionof  the  weight  of  evidence,  and  can  review 
tie  derision  of  the  magistrate.  For  my  part,  I 
do  not  think  that  the  learned  lodges  in  that  case 
meant  to  say  anything  of  the  kind.  If  they  did 
mean  to  say  that,  1  am  of  opinion  that  their 
judgment  in  that  respect  was  obiter,  and  was 
contrary  to  a  long  course  of  decisions  which  have 
been  brought  to  our  attention  by  the  Attorney- 
General.  Therefore  I  think  that  this  rule  ought 
to  be  discharged. 

Darling,  J.  —  I  am  of  the  same  opinion. 
With  regard  to  the  statement  that  it  is  only 
upon  questions  of  jurisdiction  that  this  court  can 
interfere,  I  think  jurisdiction  is  not  quite  the 
right  word  to  use.  It  is  used  by  my  brother 
Bigham,  as  I  understand  it,  to  cover  a  good  deal 
more  than  is  usually  meant  when  we  use  the 
word  jurisdiction  in  ordinary  cases.  It  is  used 
to  cover  want  of  jurisdiction  in  the  magistrate — 
that  is,  want  of  that  which  would  properly  be 
called  jurisdiction.  It  is  also  used  to  cover  the 
case  of  -there  being  no  evidence  against  the 
accused  at  all,  and  where  there  was,  in  the  opinion 
of  this  court,  no  evidence  against  the  accused, 
not  even  a  prima  facie  case  against  him,  in  such  a 
case  as  that  this  court  would  go  into  the  matter, 
and  on  ascertaining  that  there  was  no  evidence, 
would  make  the  rule  absolute  for  a  habeas  corpus. 
The  argument  of  counsel  in  support  of  this  rule 
comes  to  this,  that  under  this  statute  we  have  to 
discharge  an  absolutely  different  duty  from  that 
which  we  should  discharge  on  the  argument  of  a 
rule  for  a  habeas  corpus  applied  for  by  a  person 
in  respect  of  committal  for  a  crime  committed  in 
England.  I  do  not  see  anything  in  this  Extra- 
dition Act  to  support  that  contention.  It  may 
be  that  it  might  be  necessary  to  go  into  fresh 
evidence  in  some  conceivable  case,  because  in 
these  extradition  cases  it  may  be  necessary  to 
apply  foreign  law  as  well  as  English  law,  for  this 
reason,  that  it  has  to  be  ascertained  that  the 
offence  charged  is  an  offence  by  the  law  of 
England  as  well  as  by  the  law  of  the  foreign 
country  which  applies  for  the  extradition.  If  the 
proposition  of  counsel  for  the  applicant  is  care- 
fully looked  at,  it  comes  to  this— and  in  fact  I 
think  he  said  so — that  really  he  maintains  that, 
on  the  argument  for  a  rule  for  a  habeas  corpus, 
this  court  nas  jurisdiction  to  consider  the  appli- 
cation as  though  it  were  an  application  for  a  new 
trial  on  the  point  that  the  finding  impeached  was 
against  the  weight  of  the  evidence.  In  my  opinion 
it  is  not  open  to  the  court  to  take  that  view  of 
the  matter.  This  case  is  a  peculiar  one,  because 
it  is  contended  that  here  we  should  see  whether 
there  ought  not  to  be  a  new  trial  on  the 
ground  that  the  finding  of  the  magistrate 
was  against  the  weight  of  the  evidence,  and 
the  evidenoe  is  evidence  which  has  never  yet 
been  given.  It  is  evidence  which  has  been 
procured  since  the  order  was  made,  and  it  is  said 
that,  if  the  magistrate  had  had  that  evidenoe 
before  him,  it  is  conceivable  that  he  would  have 
come  to  a  different  conclusion ;  and  it  is  said, 
therefore,  that  in  any  case  where  you  can  produce 
evidence  which  the  magistrate  has  not  had  before 
him,  but  ad  to  which  it  can  be  said  to  this  court 
that,  if  the  magistrate  had  had  it  before  him  it 
would  have  affected  his  decision,  this  court  will 
order  a  rule  for  a  habeas  corpus  to  be  made 
absolute.    In  my  opinion  to  do  so  would  be  to  do 


what  the  courts  have  never  yet  done.  For  myself 
I  do  not  think  we  are  overruling  what  was  said  by 
Denman  and  Hawkins,  JJ.  in  the  case  of  Re 
Castioni  (ubi  sup.),  but,  if  what  we  are  now 
deciding  necessitates  our  differing  from  that  case, 
I  think  it  is  because  that  case  makes  it  necessary 
for  us  to  do  so.  I  still,  however,  hold  the  opinion 
which  my  brother  has  expressed,  that,  if  our 
decision  is  in  conflict  with  that  case,  then  it 
seems  to  me  that  we  have  authority  for  what  we 
are  now  deciding  in  the  passage  which  was  cited  to 
us  in  AriorCs  case  (ubi  sup.),  where  Lord  Russell, 
G.J.  said :  "  We  are  not  a  Court  of  Appeal  on 
questions  of  fact  from  the  magistrate.  We  have 
only  to  see  that  he  had  such  evidenoe  before  him 
as  gave  him  authority  and  jurisdiction  to 
commit."  Here  it  is  plain  the  magistrate  had 
authority  to  commit.  It  is  not  alleged  that  be 
had  not.  He  had  jurisdiction  to  commit,  and 
we  have  only  to  see  whether  he  had  such  evidence 
before  him  as  justified  him  in  exercising  that 
authority  and  jurisdiction.  It  is  really  not  con- 
tended that  he  had  not  What  is  contended  is 
that  if  he  had  had  something  else  before  him, 
then  he  would  not  have  committed.  It  seems  to 
me  that,  when  the  matter  is  put  in  that  way,  it  is 
perfectly  plain  that  this  rule  ought  to  be  dis- 

onar8ed-  Rule  discharged. 

Solicitor  for  the  applicant,  /.  Weaver  Burnard. 
Solicitor  for  the  Crown,  The  Treasury  Solicitor, 


Monday,  Aug.  4, 1902. 

(Before  Bigham,  J.) 

Corporation  or  Northampton  v.  Ellen,  (a) 

Local  government — Water  supply — Water  rate — 
Extension  of  boundaries  of  borough — Right  of  cor- 
poration to  differentiate  the  water  rate — "  Rates  " 
in  added  part  not  to  exceed  a  specified  sum  — 
Whether  water  rates  are  included  as  "  rates  "— - 
Northampton  Corporation  Waterworks  Act  1884 
(47  &  48  Vict.  c.  ccviii.),  ss,  25,  36— Northampton 
(Extension)  Order  1900,  art.  36. 

A  corporation,  under  a  Waterworks  Act,  were 
entitled  to  charge  for  the  supply  of  water  for 
domestic  use  to  any  dwelling-house  a  sum  not 
exceeding  7  J  per  cent,  on  the  net  rateable  value, 
and  they  were  also  empowered,  if  there  were  a 
deficiency  in  the  amount  of  the  water  account 
for  any  year,  to  make  up  the  deficiency  out  of 
the  general  district  rate.  The  corporation, 
whose  boundaries  were  extended  by  an  extension 
order,  had  been  charging  a  uniform  water  rate 
of  7i  per  cent,  over  the  whole  borough,  but  for 
certain  reasons  they  reduced  it  in  the  old 
borough  to  5  per  cent.,  while  retaining  it  in  the 
added  part  at  74  per  cent. 

Held,  that  the  corporation  had  no  power  so  to 
differentiate  the  water  rate,  but  must  charge  the 
same  water  rate  over  the  whole  borough. 

An  article  of  the  extension  order  provided  that 
the  general  district  rates  to  be  levied  in  the 
added  part  should  not  in  any  one  year  for  a 
number  of  years  exceed  such  an  amount  in  the 
pound  as  when  added  to  the  poor  rate  and  to 
the  borough  rate  "  and  any  other  rate  made  by 
the  corporation  "  in  the  same  year  would  make 

(a)  Report*!  by  W.  W.  Orb,  Esq.,  Barriitw-ftt-Lftw. 
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up  a  certain  specified  total  on  each  pound  of  the 
rateable  value. 
Held,  that  the  water  rate  was  not  a  "rate  H  within 
the  meaning  of  the  words  "  any  other  rate  "  in 
this  article,  but  was  merely  the  price  to  be  paid 
for  the  water  supplied,  and  that  the  water  rate, 
therefore,  was  not  to  be  included  in  the  computa- 
tion of  such  total. 

Cash  stated  by  consent  of  the  parties  for  the 
opinion  of  the  court  upon  questions  of  law  arising 
in  an  action. 

The  action  was  commenced  by  the  plaintiffs, 
the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Northampton,  by  a  writ  of  summons 
claiming  11.  is.  9d.,  the  amount  of  the  quarterly 
instalment  of  a  water  rate  payable  by  the  defen- 
dant to  the  plaintiffs. 

The  plaintiffs  sought  to  recover  from  the  defen- 
dant, who  was  a  burgess  and  ratepayer  of  the 
borough  of  Northampton,  the  sum  of  12.  is.  9d., 
being  the  quarterly  instalment  of  an  annual 
water  rate  for  domestic  use  to  his  dwelling- 
house  situate  at  Kingsthorpe,  a  district  which 
had  formed  part  of  the  area  of  supply  since  1861, 
and  was  incorporated  with  the  county  borough 
of  Northampton  by  the  Northampton  (Extension) 
Order  1900. 

This  sum  of  12.  4s.  9<Z.  was  made  up  as  follows : 
One  quarter's  instalment  of  an  annual  rate  of 
7J  per  cent,  upon  a  rateable  value  of  542.— 
ll.,0s.  3d. ;  one  quarter's  instalment  of  an  annua, 
sum  of  18*.,  being  an  extra  charge  for  one  bath 
and  two  water-closets,  each  assessed  at  6s.  per 
annum— 4s.  6d. ;  total  12.  4s.  9d. 

The  defendant  only  disputed  the  sum  of 
12.  Ofl.  3d.,  and  this  disputed  sum  was  demanded 
under  the  following  circumstances  :•— 

In  1884  the  plaintiffs,  in  pursuance  of  powers 
conferred  on  them  by  sect.  19  of  the  North- 
ampton Waterworks  Act  1882  (herein  called 
"  the  Act  of  1882  "),  purchased  the  undertaking 
of  the  Northampton  Waterworks  Company,  which 
company  was  incorporated  by  the  Northampton 
Waterworks  Act  1861  (called  "  the  Act  of  1861 "). 
This  purchase  was  effected  by  the  Northampton 
Corporation  Waterworks  Aot  1884  (called  "the 
Act  of  1884"). 

By  sect  10  of  the  Act  of  1884,  the  Aot  of  1861 
and  the  Act  of  1882  were  to  be  read  and  have 
effect  as  if  the  plaintiffs  had  been  named  therein 
instead  of  the  company,  subject  to  certain  excep- 
tions not  now  material.  These  Acts,  together 
with  the  Northampton  (Extension)  Order  1900, 
formed  the  authority  for  the  rate  imposed  by  the 

Slaintiffs  for  the  supply  of  water  within  the  area 
esignated  in  the  Acts. 

The  plaintiffs'  rate  for  the  supply  of  water  for 
domestic  use  was  based  on  sect.  36  of  the  Act  of 
1884,  which  repealed  sect  49  of  the  Aot  of  1861 
(by  which  rates  varying  with  different  rateable 
values  were  authorised).  That  section  empowered 
the  plaintiffs 

To  charge  for  the  supply  of  water  for  domestic  use  to 
any  dwelling-house  a  sum  not  exoeeding  seven  and  a 
half  per  centum  per  annum  on  the  net  rateable  value 
of  suoh  dwelling-house  as  ascertained  by  the  valuation 
list  in  foroe  at  the  commencement  of  the  quarter  during 
whioh  the  water  rate  becomes  payable,  or,  if  there  be 
no  suoh  list,  then  on  the  net  rateable  value  of  such 
dwelling-house  as  the  same  is  assessed  to  the  last  poor 
rate. 


There  was  no  section  in  this  or  any  of  the  afore- 
said Acts  whioh  gave  any  specific  directions  or 
powers  as  to  either  equality  or  differentiation  of 
rating. 

Other  parts  of  the  Act  of  1884  material  to  this 
case  were 

Sect.  20,  sub-sect.  2.  Any  moneys  borrowed  in 
manner  by  this  seotion  authorised  shall  be  a  charge  on 
the  net  revenue  of  the  water  undertaking  and  on  the 
district  fund  and  general  district  rate  or  some  or  one  of 
them,  and  suoh  revenue,  fund,  and  rate  shall  be  deemed 
to  be  the  local  rate  within  the  meaning  and  for  the 
purposes  of  the  Local  Loans  Aot  1875. 

Sect  24  provided  for  the  order  in  which  the 
plaintiffs  were  to  apply  all  moneys  received  by 
them  on  account  of  revenue,  and  enacted  that  any 
balance  remaining  in  any  year  after  payment 
of  the  working  and  management  expenses,  interest 
on  loans  and  instalments  to  the  sinking  fund, 
should  be  carried  to  the  district  fund. 

Sect.  25  was  as  follows : 

If  in  any  year  the  amount  standing  to  the  credit  of 
the  water  account  be  insufficient  for  the  payment  of  the 
charges  thereon  and  the  execution  of  this  Aot  in  relation 
to  the  water  undertaking,  the  deficiency  shall  be  made 
up  out  of  the  general  distriot  rate  by  carrying  an 
adequate  sum  therefrom  to  the  credit  of  the  water 
account,  and  the  corporation  from  time  to  time  in  pre- 
paring the  estimates  of  the  amount  required  in  their  judg- 
ment to  be  raised  by  means  of  a  general  distriot  rate  for 
the  purposes  of  the  borough  may  include  therein  such 
sums  (if  any)  as  in  the  judgment  of  the  corporal  ion  are 
necessary  to  be  provided  in  aid  of  the  deficiency  from 
time  to  time  arising  as  aforesaid  in  the  water  aooount, 
and  shall  oollect  the  same  as  part  of  such  general 
distriot  rate. 

The  defendant's  dwelling-house,  in  respect  of 
which  the  rate  was  demanded,  had  always  been 
situate  within  the  plaintiffs'  statutory  area  of 
supply,  and  the  plaintiffs  did  not  contend  that 
any  special  circumstances  existed  rendering  the 
dwelling-house  less  favourably  situated  than  the 
other  dwelling-houses  within  the  area  for  the 
purposes  of  supply  or  of  rating. 

The  defendant  had  since  the  commencement  of 
his  occupation  of  the  dwelling-house  until  the 
24th  June  1901  paid  a  water  rate  of  7J  per  cent 
on  the  net  rateable  value. 

In  the  year  1900  the  boundaries  of  the  then 
borough  of  Northampton  were  extended  so  as  to 
include  that  part  of  Kingsthorpe  in  which  the 
defendant's  dwelling-house  was  situate.  Such 
extension  was  effected  by  the  Northampton 
(Extension)  Order  1900  (herein  called  "the 
order")  contained  in  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  14) 
Act  1900  (63  &  64  Viot  c  clxxxiiL). 

By  art.  11  of  the  order,  the  Acts  of  1861, 1882, 
and  1884  were  made  applicable  to  the  borough 
as  extended  by  the  order. 

The  material  articles  of  the  order  were : 

Art.  12.  All  bye>laws  and  regulations  and  every  list 
of  tolls,  and  table  of  fees  and  payments  and  scale  of 
charges  made  by  the  corporation,  whioh  at  the  com- 
mencement of  this  order  are  in  foroe  in  the  existing 
borough  shall  thenceforth  apply  to  the  borough  until  or 
exoept  in  so  far  as  any  suoh  bye-laws,  or  regulations,  or 
list  of  tolls,  or  table  of  fees  and  payments,  and  soale  of 
charges  may  be  altered  or  repealed. 

Art.  16.  All  property  vested  in  the  corporation  at 
the  commencement  of  this  order  for  the  benefit  of  the 
existing  borough  shall  be  held  bv  the  corporation  for 
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the  benefit  of  the  borough,  and  the  corporation 
hold,  enjoy,  and  exercise  for  the  benefit  of  the  borough 
all  the  powers  which  at  the  date  aforesaid  are  exer- 
cisable by  or  rested  in  the  corporation  for  the  benefit  of 
the  existing  borough,  and  all  liabilities  which  on  the 
date  aforesaid  attached  to  the  corporation  in  respeot  of 
the  existing  borough  shall,  from  and  after  that  date, 
attach  to  them  in  respect  of  the  borough. 

Art.  36.  The  general  distriot  rates  to  be  levied  in  the 
added  part  of  .  .  .  Eingsthorpe  .  .  .  shall 
not  in  any  one  year  during  a  period  of  ten  years  from 
the  commencement  of  this  order  exoeed  such  an  amount 
in  the  pound  as  when  added  to  the  poor  rate  and  to  the 
borough  rate  and  any  other  rate  made  by  the  corpora- 
tion in  the  same  year  will  in  respeot  of  the  assessment 
of  *  any  hereditament  included  in  any  suoh  rate  make 
up  ...  in  the  case  of  the  added  part  of  Eings- 
thorpe a  total  rate  of  fire  shillings  and  sixpenoe  on 
eaoh  pound  of  the  rateable  value  of  suoh  hereditament. 

From  the  commencement  of  the  operation  of 
the  order  op  to  the  present  time,  the  rates  levied 
in  the  added  part  of  Kingsthorpe  (other  than  the 
water  rate)  have  continuously  amounted  and  did 
amount  at  the  date  in  question  to  5a.  6d.  in  the 
pound ;  and  the  plaintiffs  under  the  powers  given 
by  the  Acts  and  the  order,  from  the  commence- 
ment of  the  order  until  the  24th  June  1901,  con- 
tinued to  demand  a  water  rate  of  7  J  per  cent. 
Ser  annum  from  the  defendant  and  from  all  other 
omestic  consumers  both  in  the  old  borough  and 
the  added  parti*. 

On  and  after  the  24th  June  1901  the  plaintiffs 
reduced  the  water  rate  from  7J  to  5  per  cent, 
per  annum  in  the  case  of  the  domestic  consumers 
within  the  boundaries  of  the  old  borough,  but 
retained  the  rate  at  7  J  per  cent,  in  the  case  of 
the  defendant  and  all  other  of  the  domestic  con- 
sumers in  the  added  parts,  including  the  added 
part  of  Kingsthorpe. 

The  differentiation  of  the  water  rate  was  effected 
by  the  plaintiffs  in  accordance  with  a  recom- 
mendation adopted  by  the  Northampton  Town 
Council  on  the  1st  April  1901,  the  material  part  of 
the  adopted  recommendation  being  as  follows : 

1.  To  reduce  the  oharge  of  7}  per  cent,  upon  the 
rateable  value  to  5  per  oent.,  the  deficiency  to  be 
met  out  of  the  distriot  rate.  As  the  distriot  rate 
for  this  purpose  will  only  be  chargeable  within  the  old 
borough,  it  is  obvious  that  the  reduotion  ought  to  apply 
only  to  the  old  borough  until  suoh  time  as  the  rates  on 
the  newly  added  portion  cease  to  be  differential.  It  is 
estimated  that  this  reduotion  will  leave  a  sum  of  about 
35001.  to  be  contributed  out  of  the  distriot  rate  of  the 
old  borough. 

The  plaintiffs  stated  that  they  deemed  it  equit- 
able to  effect  the  reduction  on  the  ground  that  a 
large  amount  of  property  in  the  borough  which 
was  rateable  to  the  poor  and  district  rates,  and 
which  benefited  by  the  presence  of  an  adequate 
public  water  supply  for  fire  extinguishing  and 
sanitary  purposes,  did  not  pay  anything  towards 
the  cost  of  the  water  undertaking,  because  the 
owners  and  occupiers  of  the  property  did  not  in 
respect  of  the  same  take  the  water  supply  of  the 
plaintiffs.  As  a  means  of  enforcing  contribu- 
tion from  such  owners  and  occupiers,  the  plain- 
tiffs  adopted  the  above  reduction  so  that  the 
owners  and  occupiers  within  the  old  borough 
would  by  their  contributions  to  the  district  rate 
fund  have  to  make  good  any  deficiency  created 
by  the  reduction  of  the  water  rate. 

There  were  in  the  added  parts  a  number  of 
residents  who  did  not  take  the  plaintiffs'  water 


supply  for  domestic  purposes,  and  whose  property 
was  therefore  not  subject  to  the  payment  of 
water  rate. 

The  plaintiffs  contended  that  they  were 
entitled  to  refrain  from  reducing  the  water  rate 
in  the  added  parts  from  the  7£  per  oent.  now 
levied,  as  the  ratepayers  in  the  added  parts  being 
privileged  from  an  increase  in  the  district  rate 
tor  a  period  of  ten  years  (which  had  not  elapsed), 
those  ratepayers  would  bear  no  part  of  the  extra 
burden  that  might  be  thrown  upon  the  district 
rate  of  the  old  borough  by  reason  of  any 
deficiency  resulting  from  such  reduction. 

The  defendant  contended  (1)  that  the  water 
rate  was  a  rate  within  the  meaniog  of  art.  36  of 
the  order,  and  that,  as  the  poor,  borough,  and 
general  distriot  rates  payable  by  him  amounted 
together  to  the  maximum  sum  of  5s.  6d.  in  the 
pound  fixed  by  the  order,  the  plaintiffs  were  not 
entitled  to  recover  from  him  the  sum  of  11. 0a.  3d.t 
or  any  other  sum  in  respect  of  water  rate;  (2) 
in  the  alternative,  that,  if  he  were  chargeable  with 
a  water  rate,  the  plaintiffs  were  not  authorised  to 
demand  of  him  a  higher  rate  than  that  demanded  in 
respect  of  domestic  consumers  in  the  old  borough 
taking  a  similar  supply  under  similar  circum- 
stances ;  that  the  differentiation  of  the  water  rate 
as  effected  by  the  plaintiffs  was  contrary  to  the 
terms  and  intention  of  the  Northampton  (Exten- 
sion) Order  1900 ;  that  it  was  not  authorised  by 
the  Acts  of  1861,  1882,  or  1884;  that  such 
differentiation  was  in  breach  of  the  general  law 
of  the  realm ;  and  the  defendant  claimed  that  the 
plaintiffs  were  bound  to  place  all  domestic  con- 
sumers in  the  borough  on  an  equality,  save  in  so 
far  as  express  statutory  powers  might  authorise 
otherwise ;  (3)  that  the  plaintiffs  were  not  autho- 
rised to  estimate  for  a  deficiency  on  the  water 
account  for  the  reasons  stated  by  them,  either 
accompanied  by  the  above  differentiation  or  not  so 
accompanied. 

The  questions  for  the  opinion  of  the  oourt 
were :  (1)  Whether  the  plaintiffs  were  entitled  to 
differentiate  the  water  rate  as  hereinbefore  set 
forth ;  (2)  whether  the  plaintiffs  were  entitled  to 
demand  a  water  rate  of  the  defendant  within  the 
period  of  ten  years  from  the  commencement  of 
the  extension  order,  so  long  as  the  rates  payable 
by  the  defendant,  exclusive  of  water  rate, 
amounted  to  5s.  6d.  in  the  pound;  (3)  whether 
the  plaintiffs  were  entitled  to  reduce  the  water 
rate  for  the  purpose  of  creating  a  deficiency  om 
the  grounds  hereinbefore  stated. 

If  the  oourt  should  answer  these  questions, 
more  particularly  the  first,  in  the  affirmative,  then 
the  parties  submitted  that  judgment  should  be 
entered  for  the  plaintiffs ;  but  if  the  court  should 
answer  the  same,  more  particularly  the  first,  in 
the  negative,  then  the  parties  submitted  that 
judgment  should  be  entered  for  the  defendant 

Shiress  Will,  K.C.  (H.  W.  Ditney  with  him)  for 
the  corporation. — There  are  two  points  in  the 
case,  whether  the  corporation  had  power  to 
differentiate  the  water  rate  in  the  way  they  have 
done,  and  whether  a  water  rate  is  a  rate  within 
the  meaning  of  the  words  "  any  other  rate  made 
by  the  corporation  "  in  art.  36  of  the  order.  The 
corporation  had  power  to  differentiate  the  pay- 
ment  for  the  supply  of  water.  The  payment  for 
the  water  supply  is  not  a  rate  at  all;  it  is  not  a 
rate  made  by  the  corporation.    It  is  simply  the 
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price  paid  for  the  water  supplied.  The  object  of 
the  corporation  in  making  this  differentiation  in 
the  water  charges  was  to  make  persons  contribute 
to  the  water  rate  who  did  not  directly  pay  any 
water  rate,  but  who  got  the  benefits  of  the  water 
supply  for  fire  extinguishing,  sanitary,  and  such 
like  purposes,  and  who,  not  being  consumers,  did 
not  take  a  water  supply.  That  object  waB  obtained 
by  levying  a  part  of  the  water  expenses  in  the 
general  district  rate,  and  so  compelling  persons 
to  contribute  for  the  water  supply  who  would 
otherwise  contribute  nothing.  Sect.  25  of  the 
Act  of  1884  is  the  section  which  enables  the 
corporation  to  make  good  the  deficiency  in  the 
water  account  from  the  general  district  rate. 
There  is  no  question  of  a  differentiation  of  rates. 
The  effect  was  to  produce  equality,  as  all  that  the 
corporation  did  was  to  make  those  pay  some- 
thing towards  the  cost  of  the  water  supply  who 
got  certain  benefits  out  of  it  As  to  the  second 
question,  that  the  defendant  was  paying  more 
than  the  statutory  charges  which  the  corporation 
were  entitled  to  impose,  the  district  rate,  the 
borough  rate,  and  the  poor  rate  paid  by  the 
defendant  in  all  amounted  to  5s.  6d.  in  the  pound. 
The  corporation  were  entitled  to  charge  that 
amount,  and  in  addition  they  charged  the  water 
rate.  The  water  rate  not  being  a  rate  at  all  within 
the  meaning  of  the  article,  but  being  really  the 
price  paid  for  the  water,  like  the  price  paid  for 
gas,  ought  not  to  be  included  in  the  computation 
of  the  08.  6d.  in  the  pound. 

Avory,  K.C.  (B.  Campion  with  him)  for  the 
defendant. — As  to  the  first  point,  it  is  submitted 
that  there  was  no  power  to  differentiate  the 
rate.  The  water  rate  is  a  rate  within  the  mean- 
ing  of  art.  36  of  the  order,  because  the  other  rates 
which  are  there  specifically  mentioned — namely, 
the  general  district  rate,  the  poor  rate,  and  the 
borough  rate — are  exhaustive  of  the  rates  leviable 
by  the  corporation,  and  therefore,  if  the  water 
rate  did  not  come  within  the  words  "  any  other 
rate,"  those  words  would  have  no  operation.  The 
Public  Health  Act  1875,  whioh  empowers  a  local 
authority  to  charge  a  water  rate  where  they  give 
a  water  supply,  speaks  of  this  as  a  water  "  rate," 
and  in  sect.  56  distinguishes  the  "  water  rate"  from 
a  *'  water  rent."  The  water  rent  is  there  stated  to 
be  the  payment  made  for  supplying  water  accord- 
ing to  agreement  and  on  such  terms  as  might  be 
agreed  upon  between  the  party  receiving  the 
water  ana  the  local  authority,  and  the  section 
gives  the  local  authority  "  the  same  powers  for 
recovering  water  rents  or  other  payments  accru- 
ing under  such  agreements  as  they  have  for 
recovering  water  rates."  The  water  rent  is  thus 
the  prioe  fixed  by  agreement  for  the  water  sup- 
plied ;  it  is  therefore  the  water  rent,  and  not  the 
water  rate,  which  corresponds,  say,  to  the  price 
paid  for  the  gas  supplied.  The  water  rate  is  to 
be  assessed,  like  other  rates,  on  the  net  annual 
value  of  the  premises,  but  the  water  rent  is  to  be 
paid  for  according  to  agreement.  So  also,  in 
sect.  9  of  the  Public  Health  (Water)  Act  1878 
(41  &  42  Vict.  o.  25),  water  rates  and  water  rents 
are  distinguished.  Here  the  Act  of  1884  places 
the  corporation  in  precisely  the  same  position  in 
this  respect  as  the  water  company  was  in  prior  to 
1884;  and  it  is  unheard  of,  unless  Parliament  has 
expressly  authorised  it,  for  a  differential  rate  to  be 
made  as  in  this  case.  Here  admittedly  no  power 
was  given  by  any  statute  to  differentiate  the  rate.  1 


If  the  corporation  say  that  5  per  cent,  is  a  proper 
charge  for  part  of  the  borough,  then  it  is  a 
proper  charge  for  the  whole  borough ;  and  the 
rate  is  illegal,  as  it  imposes  a  burden  on  the 
ratepayers  in  the  added  districts  more  than  the 
corporation  are  entitled  to  impose.  If  the  con- 
tention of  the  corporation  is  right,  they  may 
charge  nothing  for  the  water,  and  put  the  whole 
charge  on  the  district  rate,  and  make  the  rate- 
payer who  was  taking  no  water  at  all  pav  for  it 
all  the  same  by  means  of  the  general  distnct  rate. 
Therefore  all  the  questions  ought  to  be  answered 
in  favour  of  the  defendant. 

Bhiress  Will,  K.C.  in  reply. 

Bioham,  J.— The  first  question  is  whether  the 
plaintiffs,  the  corporation  of  Northampton,  are 
entitled  to  differentiate  the  water  rate.  That 
depends  entirely  on  the  construction  of  sect  36 
of  the  Act  of  1884,  which  empowers  the  corpora- 
tion to  charge  for  the  supply  of  water  for 
domestic  use  to  any  dwelling-house  a  sum  not 
exceeding  7}  per  cent,  per  annum  on  the  net  rate- 
able value  of  the  house.  It  is  suggested  that  the 
corporation  may  take  into  account  the  different 
circumstances  in  which  the  different  houses 
within  the  borough  are  placed,  and  may  make  a 
distinction  in  the  water  rate  as  between  one  set 
of  houses  and  another  set  of  houses.  The  boun- 
daries of  the  borough  were  extended;  and  the 
corporation  have  discovered  that  the  houses  in  the 
added  districts  had  the  use  of  the  water  for 
certain  public  purposes  at  a  much  less  prioe  than 
the  people  who  nad  houses  in  the  old  district,  and 
they  thought  it  right  that  they  should  obtain 
from  the  new  districts  a  greater  water  rate  than 
from  the  old.  The  question  is,  Have  they  a  right 
to  do  thatP  I  do  not  think  that  they  have  a 
right  to  do  that  Sect  36  is  quite  plain,  and  it 
means  that  no  distinction  was  to  be  made  between 
one  house  and  another  house,  but  that  one 
water  rate  should  be  -made  over  the  whole 
borough,  one  rate  applying  to  every  house  in 
the  borough,  not  exceeding  7J  per  cent  on  the 
net  rateable  value  of  the  house.  For  these 
reasons  I  think  that  the  answer  to  the  first  ques- 
tion should  be  that  the  corporation  had  no  power 
to  differentiate  the  water  rate  as  they  have  done 
Then  the  second  question  is  whether  the  corpora- 
tion were  entitled  to  demand  a  water  rate  of  the 
defendant  so  long  as  the  rates  payable  by  the 
defendant,  exclusive  of  water  rate,  amounted 
to  5s.  6d.  in  the  pound.  That  question  depends 
on  art.  36  of  the  Northampton  (Extension) 
Order  1900,  whioh  is  set  out  in  the  case,  and 
which  provides  shortly  that  the  general  district 
rates  to  be  levied  in  this  added  area  shall  not  in 
any  one  year  during  a  period  of  ten  years  exceed 
such  an  amount  in  the  pound  as  when  added  to 
the  poor  rate,  and  to  the  borough  rate,  "  and  any 
other  rate  made  by  the  corporation  in  the  same 
year,"  would,  in  respect  of  the  assessment  of  any 
hereditament  included  in  any  such  rate,  make  up, 
in  the  case  of  the  added  part  of  Kingsthorpe,  a 
total  of  5s.  6d.  in  the  pound.  The  question  is 
whether  the  water  rate  is  to  be  included  in  the 
words  in  that  article  "  any  other  rate,"  and 
whether  the  total  of  5s.  6d.  is  to  be  ascertained 
by  including  or  excluding  the  water  rate.  In  my 
opinion  the  water  rate  is  not  to  be  included  in 
ascertaining  that  total  of  5s.  Sd.  in  the  pound.  In 
my  opinion  the  water  rate  is  not  a  rate  at  all 
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within  the  ifleaniog  of  that  article.  This  order, 
comprising  art.  36,  was  made  in  the  year  1900,  so 
that  at  the  time  the  order  was  made  the  water 
rate  was  already  in  existence  in  this  borough,  and 
I  cannot  imagine  that  the  Legislature,  if  they 
had  intended  that  the  water  rate  should  come 
within  the  words  " any  other  rate"  in  that  article, 
should  not  have  mentioned  it.  Why  was  it  not 
mentioned  P  Because,  as  it  seems  to  me,  it  was 
not  a  rate  at  all  of  the  same  kind  as  the  rates 
which  were  being  dealt  with  in  that  article.  The 
rate  was  simply  the  price  paid  for  the  water,  and 
the  mere  fact  that  it  is  called  a  rate  does  not  make 
it  a  rate  within  the  meaning  of  this  article.  It  is 
the  same  as  the  price  paid  for  gas.  Therefore 
this  water  rate  is  not  a  rate  which  the  defendant 
is  to  be  entitled  to  have  taken  into  consideration 
for  the  purpose  of  making  up  the  total  rate  of 
5«.  Sd.  Therefore  that  question  must  be  answered 
in  favour  of  the  plaintiffs. 

Judgment  far  the  defendant,  with  costs. 

Solicitors  for  the  plaintiffs,  Sharpe,  Parker,  and 
Co.,  for  W.  Shoosmith,  Town  Clerk,  Northampton. 

Solicitors  for  the  defendant,  Warren,  Murton, 
and  Miller,  for  Lamb  and  Stringer,  Kettering. 


July  22,  23,  24,  25,  26,  and  Aug.  7, 1902. 
(Before  Bioham,  J .) 
Glamorgan    Coal    Company   Limited   and 
others  v.  South  Wales  Miners'  Federa- 
tion AND  OTHERS,  (a) 
Action,  causes  of — Advice  to  break  contract — No 
malice  —  No    action  —  Combination    to    cause 
lawful  act— No  malice — No  action. 
The  giving  of  advice  to  workmen  to  break  their 
contract' of  service,  which  advice  is  followed,  does 
not  create  a  cause  of  action  against  the  person 
giving  the  advice  if  he  gave  %t  honestly  for  the 
purpose    of  benefiting    the  workmen  and    not 
maliciously  for  the  purpose    of  injuring    the 
employer,  even  though    in  fact   the  breach  of 
contract  did  cause  the  employer  loss. 
The  combination  of  several  persons  to  do  a  lawful 
act  doss  not  create  a  cause  of  action  against 
them  for  conspiracy  when  the  combination  is  not 
entered    into   maliciously  for   the  purpose    of 
injuring  the  plaintiff. 
Lumley  v.  Gye  (2  El.  &  Bl.  216),  Allen  v.  Flood  (18 
Mag.  Cos.  314;  77  L.  T.  Rep.  717 ;  (1898)  A.  C.  1), 
and  Quinr.  v.  Leathern  (ante,  p.  310;  85  L.  T.  Hep. 
289 ;  (1901)  A.  C.  495)  discussed  and  applied. 
The  facts  in  this  case  are  stated  in  his  Lordship's 
written  judgment  as  follows : — 

This  is  an  action  brought  by  the  Glamorgan  Coal 
Company  Limited  and  seventy-three  other  plaintiff! 
against  the  South  Wales  Miners'  Federation,  its  trustees, 
its  officers,  and  a  number  of  memberi  of  its  exeoutive 
council,  to  reoover  damages  for  wrongfully  and  mali- 
ciously procuring  and  indnoing  the  workmen  in  the 
plaintiffs'  collieries  to  break  their  contracts  of  service 
with  the  plaintiffs.  In  the  alternative  the  plaintiffs  also 
sue  the  defendants  for  wrongfully,  unlawfully,  and  mali- 
ciously oonspiring  together  to  do  the  acts  complained  of. 
The  plaintiffs  olaim  both  damages  and  an  injunction. 
The  defence  oonsiats  of  denials  of  the  material  allega- 
tions in  the  statement  of  olaim,  and  of  a  plea  that  the 
acts  complained  of  were  done,  if  at  all,  with  reasonable 
justification  and  excuse.    The  case  came  on  to  be  tried 

<a)  Beported  by  J.  Ahobbw  Sraisis,  Esq  ,  Barristsr*fc-Law. 


before  me  with  a  special  jury  on  the  22nd  July  last,  bat 
after  the  trial  had  lasted  three  days  the  jury  was  dis- 
charged, and  all  questions  of  law  and  fact,  as  well  as  the 
ascertainment  of  the  damages,  if  any,  were  by  oonsent 
left  to  me.    The  facts  I  find  as  follows :  The  plaintiffs 
are  seventy-four  limited  liability  companies  associated 
together  for  the  protection  of  their  own  interests  under 
the  style  of  the  Monmouthshire  and  South  Wales  Coal 
Owners'    Association.  •  They    work    upwards    of    200 
oollieries  in  the  South  Wales    district,  and  in  these 
collieries  they  employ  about  100,000  men.    The  defen- 
dants are,  first,  the  men's  federation,  a  body  registered 
under  the  Friendly  Societies  Acts ;  secondly,  the  trustees 
of  the  federation;  thirdly,  Mr.  Brace  (the  vioe-presi- 
dent),  Mr.  Onions  (the  treasurer),  and  Mr.  Richards  (the 
secretary  of  the  federation) ;  and,  lastly,  six  men,  who 
are  members  of  the  exeoutive  oounoil  of  the  federation, 
and  who  are  also  members  of  the  workmen's  half  of  a 
body  known  as  the  Joint  Sliding  Scale  Committee,  to 
whioh  I  shall  have  to  refer  later  on.    The  trustees  are 
joined  as  defendants  merely  in  order  to  enable  the  plain- 
tiffs to  reach  the  funds  of  the  federation  in  the  event  of 
a  judgment  being  recovered  for  damages  against  that 
body.   It  appears  that  for  the  last  twenty  or  twenty-five 
years  the  masters  and  the  men  in  the  South  Wales 
colliery  distriot  have  worked  together  under  an  agree- 
ment, oalled  the  sliding-soale  agreement,  by  which  the 
rate  of  wages  paid  to  the  men  is  made  to  depend  on  the 
price  for  the  time  being  of  a  certain  agreed  class  of  coal. 
That  is  to  say,  as  the  price  of  such  coal  rises  or  falls, 
so  the  rate  of  wages  moves  np   or   down.     It  is  thus 
to  the  interest,  not  only  of   the  masters,  bnt  also  of 
the  men,  to  keep  up   the  price  of   coal ;  but,  at  the 
same  .  time,  not  to  drive  it  up  to  snob  a  point  as  will 
unduly  interfere  with  the  demand.    Against  the  pro- 
ducers of  coal  there  are  always  arrayed  a  number  of 
coal  dealers,  known  as  merchants  or  middlemen,  who 
bay  coal  to  be  shipped  to  foreign  ports,  or  for  resale  in 
the  South  Wales  market.    The  interest  of  those  men  is, 
of  course,  to  keep  down  prioes,  so  that  they  may  bay  as 
cheaply  as  possible.    They  frequently  sell  large  quanti- 
ties of  coal  for  forward  delivery  at  prioes  below  those 
current  for  immediate  delivery,  trusting  to  supply  them- 
selves later  on  by  purchases  from  one  or  other  of  the 
many  oollieries  at  prioes  whioh  will  make  their  bargains 
remunerative.    This  has  the  effect  of  depressing  the 
market,  and  on  more  than  one  occasion,  and  particularly 
in  the  years  1896  and  1897,  the  masters  and  men  have 
tried  together  to  devise  some  soheme  to  so  regulate  the 
output  of  the  mines,  by  means  of  stop  days  or  otherwise, 
as  to  counteract  this  effect.    There  has,  however,  always 
been  a  difficulty  in  getting  a  sufficient  number  of  the 
oolliery  proprietors  to  fall  in  with  any  soheme  having 
for  its  object  the  restriction  of  output,  and  thus  nothing 
has  been  done.    On  the  1st  April  1898  a  strike  broke 
out  in  the  South  Wales  district,  and  the  oollieries  were 
dosed  from  that  date  to  the  31st  Aug.    On  the  1st  Sept. 
work   was  resumed  throughout  the  district.    At  the 
oollieries  of  forty-seven  of  the  plaintiff  companies  it  was 
resumed  under  an  agreement  whioh  embodied  the  old 
sliding  scale.    By  this  agreement  it  was  provided  that  a 
joint  committee  of  masters  and  men  should  be  formed, 
whioh  should  be  oalled  the  Joint  Sliding  Scale  Com- 
mittee;  and  that  it  should  be  oomposed  of   twelve 
members  representing  the  forty-seven  firms,  and    of 
twelve  men  eleoted  by   the   colliers    in  the  employ- 
ment of  those   firms.    Each  half   of    the  committee 
was  to  have  its  own  secretary,  eleoted  from  its  own 
twelve  members,  and  it  was  contemplated  that  each 
half  might  from  time  to  time  meet  separately  to  discuss 
matters  affecting  its  own  interests.    One  of  the  prin- 
cipal objects  of  the  joint  committee  was  to  ascertain,  by 
audits  of  the  sales  of  the  forty-seven  firms,  the  average 
price    of  coal,  for  the    purpose   of    regulating  wages 
thereby.    The  agreement  contained  many  other  provi- 
sions   in    addition  to   the  provisions  for    the  forma- 
tion of  the  joint  committee,  but  it  is  only  necessary  to 
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refer  to  one  of  them.  It  is  clause  23  of  the  embodied 
sliding-soale  agreement,  and  it  ii  as  follows :  "  It  is 
hereby  agreed  that  all  notices  to  terminate  oontraots  on 
the  part  of  the  employers,  as  well  as  employed,  shall  be 
given  only  on  the  first  day  of  any  oalendar  month,  and 
to  terminate  on  the  last  day  of  the  same  month." 
Although  only  forty-seven  of  the  plaintiffs  were  parties 
to  this  agreement,  and  were  alone  to  be  represented  on 
the  Joint  Sliding  Scale  Committee,  the  men  employed  by 
the  other  twenty-seven  plaintiffs  went  back  to  work  on 
the  same  terms,  both  as  to  wages  and  notioe,  as  those 
contained  in  the  agreement.  On  the  11th  Oct.  1898  the 
defendant  federation  was  formed,  and  practically  all 
the  miners  in  the  South  Wales  district  became 
members  of  it.  They  number  about  128,000,  and  they 
inolade  all,  or  very  nearly  all,  the  men  who  work  for  the 
plaintiffs.  The  members  at  once  proceeded  to  elect  a 
president,  a  vice-president,  a  treasurer,  and  a  secre- 
tary. They  also  elected  an  executive  oounoil,  consisting 
of  twenty-five  men,  who  were  to  manage  the  affairs  of 
the  federation.  The  federation  was  subsequently — viz., 
in  Feb.  1899 — registered  under  the  Friendly  Societies 
Acta.  By  its  rules  its  objects  are  declared  to  be  to 
provide  funds  to  carry  on  the  business  of  the  federa- 
tion ;  to  take  into  consideration  the  question  of  trade 
and  wages ;  to  protect  workmen  generally  ;  regulate  the 
relations  between  them  and  employers  ;  and  to  call  con- 
ferences to  deal  with  questions  affecting  the  workmen, 
of  a  trade  wage  and  legislative  character.  On  the 
5th  Nov.  1898  the  executive  oounoil  met  and  resolved  : 
"  That  this  oounoil  in  its  entirety  shall  from  time  to  time 
transact  the  whole  of  the  business  arising  out  of  the 
sliding  -  scale  agreement,  notwithstanding  that  only 
twelve  of  the  said  oounoil  can  appear  before  the 
employers  to  deal  with  the  Sliding  Scale  Joint  Com- 
mittee,*1 and,  having  passed  this  resolution,  they  then 
proceeded  to  elect  twelve  of  their  own  body  to  serve  on 
the  joint  committee.  The  forty-seven  plaintiff  companies 
objected  to  this  election  upon  the  ground  that  the 
council  represented  all  the  miners  in  South  Wales, 
whereas  the  joint  committee  was  to  be  composed  only  of 
the  representatives  of  the  forty -seven  firms,  and  of  the 
men  who  worked  for  those  firms.  Thereupon  another 
election  was  held,  at  which  only  the  men  in  the  collieries 
of  the  forty-seven  firms  voted.  They,  however,  chose 
the  same  twelve  men  as  had  been  ohosen  by  the  executive 
oounoil,  so  that  the  masters  took  nothing  by  their  objec- 
tion. The  effect  of  this  was,  in  my  opinion,  that  the 
twelve  working-men,  who  formed  the  working-men's  half 
of  the  Joint  Sliding  Scale  Committee,  became  the  mere 
mouthpiece  of  the  federation,  and  took  their  instruc- 
tions from  the  oounoil  of  the  federation,  of  whioh,  as  I 
have  said,  they  were  all  members.  The  federation 
prospered  greatly,  so  that  by  the  end  of  1900  it  found 
itself  in  the  possession  of  funds  amounting  to  100,0001. 
The  price  of  coals  also  rose,  and  with  it  the  rate  of 
wages.  But  in  Oct.  or  Nov.  1900  the  oounoil  of  the 
federation  seem  to  have  felt  some  apprehension  that 
this  prosperity  was  being  threatened  by  the  merchant 
and  the  middleman.  It  is  at  this  season  of  the  year  that 
foreign  Governments  and  others  make  their  oontraots  for 
forward  delivery  of  ooal,  and  the  prices  at  whioh  these 
contracts  were  being  effeoted  alarmed  the  oounoil,  and 
foreshadowed  a  fall  in  prioes.  Whether  the  fear  was 
well  founded  or  not  1  oannot  say,  but  I  am  satisfied  by 
the  evidenoe  that  it  was  honestly  felt.  On  the  5th  Nov. 
1900  Mr.  Abraham,  M.P.,  the  president,  made  a  speech 
at  a  meeting  of  the  oounoil  of  the  federation,  from 
whioh  I  take  the  following  passage:  "There  is  an 
attumpt  being  made  by  middlemen  and  merchants  to 
bring  about  an  undue  reduotion  in  the  price  of  ooal ; 
80  per  cent,  of  the  employers  are  trying  to  counteract 
this  movement,  but  three  or  four  large  firms  appear 
to  desire  that  it  should  be  successful.  I  therefore 
suggest  that  steps  be  taken  to  bring  about  a  stop  day 
throughout  the  coalfield  as  a  protest  against  this 
action/'    Thereupon  a  resolution  of   the  oounoil  was 


passed  ordering  a  stop  day  for  Friday,  the  9th  Nov.,  and 
a  further  resolution  was  passed,  that  a  general  oon- 
ferenoe  of  the  federation  should  be  oonvened  for  the 
12th  Nov.  In  the  meanwhile  the  following  manifesto  was 
ordered  to  be  circulated:  "Fellow  Workmen, — Your 
oounoil,  having  seriously  considered  the  present  condi- 
tion of  the  coal  trade,  are  strongly  of  opinion  that  an 
organised  attempt  is  being  made  to  unduly  interfere 
with  trade  and  prioes  to  such  an  extent  as  will  prejudioe 
the  interests  of  the  members  of  the  federation.  With  a 
view  of  preventing  the  industry  being  exploited  by  mer- 
chants and  middlemen,  we  have  unanimously  resolved 
that  a  general  holiday  be  taken  throughout  the  coal- 
field by  all  oolliery  workmen  on  Friday  next,  Nov.  9, 
1900.  We  also  request  you  upon  that  day  to  hold 
general  meetings  for  the  purpose  of  appointing  delegates 
to  attend  a  conference  at  the  Cory  Memorial  Hall  on 
Monday  next,  Nov.  12,  1900,  to  consider  and  determine 
our  future  policy,  as  embodied  in  the  following  reso- 
lution: That  the  conference  hereby  authorises  the 
oounoil  to  declare  a  general  holiday  at  any  time  they 
think  it  necessary  for  the  protection  of  your  wages  and 
the  industry  generally. — W.  A.  Abraham."  This  mani- 
festo had  the  desired  effect,  and  on  the  9th  Nov.  all  the 
colliers  in  the  coalfield,  including  the  men  working  in 
the  plaintiffs'  oollieriee,  stopped  work.  No  notioe  of  any 
kind  was  served  on  the  masters,  and  they  knew  nothing 
of  the  matter  until  they  saw  a  report  of  Mr.  Abraham's 
speech  in  the  newspapers  of  the  6th  Nov.  This  stoppage 
on  the  9th  Nov.  is  the  first  matter  of  whioh  the  plaintiffs 
complain  in  this  action.  On  the  12th  Nov.  1900  the 
conference  whioh  had  been  oonvened  for  that  day  was 
held,  and  at  it  a  resolution  was  passed  authorising  the 
oounoil  of  the  federation  to  declare  a  general  holiday  at 
any  time  they  might  think  it  necessary  for  the  protection 
of  wages  and  of  the  industry  generally.  Having  regard 
to  what  happened  twelve  months  later,  and  to  the  present 
contentions  of  the  federation,  this  resolution,  whioh  was 
passed  by  the  conference  in  compliance  with  the  request 
of  the  exeoutive  oounoil  in  their  manifesto,  is  of  consider- 
able importance.  The  representatives  of  the  masters  on 
the  Joint  Sliding  Scale  Committee  were  annoyed  at  the 
course  whioh  the  exeoutive  oounoil  had  adopted,  and  ou 
the  18th  Nov.  1900  they  held  a  meeting  at  whioh  the  work- 
ing-men's representatives  on  the  committee  were  present. 
The  latter  assured  the  masters  that  the  action  of  the 
oounoil  had  not  been  taken  with  a  view  to  injuring  the 
owners,  or  to  interfering  with  the  relations  between 
owners  and  workmen,  but  only  to  show  middlemen  that 
they  were  not  to  be  allowed  to  do  with  the  markets 
what  they  had  done  in  the  past.  This  assurance  the 
masters  accepted,  recording  their  acceptance  in  a  memo- 
randum in  the  minute-book  of  the  Joint  Sliding  Scale 
Committee.  The  memorandum  is  as  follows :  "  That, 
whilst  aooepting  the  assuranoes  of  the  workmen's  repre- 
sentatives that  they  thought  they  were  acting  for  the 
good  of  the  ooal  trade  in  having  ordered  a  general  stop- 
page of  work  at  the  oollieries  on  Friday  last,  the  owners' 
representatives  are  unanimously  of  opinion  that  the 
principle  involved  in  such  a  stoppage  is  unsound,  and  the 
action  is  illegal,  and  will  not  achieve  the  object  whioh 
the  workmen's  representatives  apparently  had  in  mind, 
and  the  owners'  representatives  protest  against  the 
course  followed,  for,  so  far  from  assisting  the  trade,  suoh 
action  is  calculated  to  damage  it,  both  temporarily  and 
permanently.  And,  further,  the  owners'  representatives 
are  of  opinion  that,  the  stoppage  having  been  in  con- 
travention of  all  established  customs  at  the  oollieries 
and  so  far-reaching  in  its  effects,  the  general  body  of  the 
associated  owners  will  have  to  be  consulted  upon  the 
course  whioh  the  workmen  have  seen  fit  to  adopt."  On 
the  28th  Nov.  the  associated  owners  met,  and,  after 
negativing  the  expediency  of  prosecuting  the  men, 
resolved  as  follows:  "That  the  owners'  side  of  the 
Sliding  Scale  Committee  point  out  to  the  workmen's 
representatives  that  a  resolution  has  been  passed  by  the 
association  that,  if  the  men  make  any  future 
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stoppage  the  owners  will  take  proceedings  against  the 
men/'  Thus  this  incident  was  olosed ;  and,  if  nothing 
farther  had  happened,  I  am  satisfied  that  it  would  have 
been  forgotten.  I  wish  to  say  of  it  that  I  think  the 
masters  were  right  in  aooepting  the  assurances  of  the 
men.  I  am  quite  satisfied  that  in  ordering  the  stop  day 
the  federation  acted  as  they  thought  in  the  best  interests 
of  the  men,  and  without  any  intention,  malicious  or 
otherwise,  of  injuring  the  plaintiffs.  I  must  now  deal 
with  the  events  which  lead  np  to  the  ordering  of  the 
other  stop  days,  in  Oct.  and  Nov.  1901,  of  which  the 
plaintiffs  complain.  It  is  necessary  to  consider  them 
with  some  care,  inasmuch  as  the  federation  by  their 
counsel  allege  that  they  did  not  order  these  stop  days, 
and  that  they  cannot  therefore  be  held  responsible  for 
-them.  In  this  connection  it  is  to  be  remembered  that  on 
the  22nd  July  1901  the  House  of  Lords  had  decided  in 
the  Taff  Vale  case  that  a  friendly  society  could  be  sued, 
and  its  funds  reached,  to  answer  any  damages  that 
might  be  recovered  against  it.  On  the  12th  Oct.  1901 
the  defendant  Mr.  Brace,  the  vioe-president  of  the 
federation,  made  a  speech  to  the  miners  in  which,  after 
congratulating  them  on  the  flourishing  position  of  the 
federation  finances,  he  insisted  that  unless  some  steps 
were  taken  to  prevent  the  depression  of  prices,  whioh 
was  likely  to  result  from  what  he  called  the  out-throat 
competition  in  the  trade,  the  workmen's  wages  would 
toe  seriously  diminished;  and  in  this  connection  he 
•referred  to  the  low  prioes  at  whioh  contracts  for  ooal 
had  recently  been  made.  He  oonoluded  by  saying  that 
"  if  there  was  the  slightest  tendency  to  a  slump  in  prioes 
•brought  about  by  unfair  competition  the  executive 
council  of  the  federation,  in  whom  power  was  invested 
by  the  whole  of  the  workmen,  according  to  the  confer- 
ence resolution,  would  immediately  declare  a  series  of 
stoppages  with  a  view  to  regulating  the  supply  accord- 
ing to  the  demand."  Four  days  later,  on  the  16th  Oct. 
1901,  Mr.  Brace  made  another  speech,  in  which,  refer- 
ring to  his  speech  of  the  12th  Oct.,  he  intimated  that  if  a 
•stop  was  ordered  it  would  not  be  by  the  federation,  but 
•by  the  workmen  themselves.  On  the  19th  Oct  Mr. 
Richards,  the  secretary  of  the  federation,  made  a  speech 
to  a  body  of  miners,  in  which,  replying  to  the  possi- 
bility of  a  stop  day  being  ordered,  he  said  that  the 
executive  council  would  have  to  move  carefully,  in  view 
of  the  decision  of  the  House  of  LoHs  in  the  Taff  Vale 
oase,  and  that,  if  any  notice  of  a  stop  was  found  neces- 
sary for  the  purpose  of  keeping  up  wages,  it  would  come 
from  the  Sliding  Scale  Committee.  About  the  same 
time,  on  the  18th  Oct  1901,  Mr.  Onions,  the  treasurer 
of  the  federation,  made  a  speech,  in  which,  after  observ- 
ing upon  the  comparatively  low  prioes  at  whioh  some 
large  contracts  for  ooal  had  recently  been  made,  he 
stated  that  some  general  action  would  have  to  be 
resorted  to  by  the  workmen  to  protect  themselves,  and 
that,  in  the  face  of  the  recent  decision  in  the  Taff  Vale 
case,  they  would  have  to  exercise  great  care.  He  added : 
-"  It  would  be  better  to  take  some  action  to  save  them- 
selves now  than  to  be  compelled  later  on,  when  wages 
bad  been  reduced  to  starvation  point,  to  take  drastio 
measures."  These  speeohes  preceded  a  meeting  of  the 
executive  council  of  the  federation,  whioh  was  held  on 
the  23rd  Oot.  1901,  and  they  foreshadowed  what  was 
to  be  done  at  the  meeting.  The  federation,  or  its 
officers,  obviously  desired  that  one  or  more  stop  days 
•should  be  declared,  but,  having  regard  to  the  decision 
of  the  Taff  Vale  oase,  they  desired  that  the  order  for 
the  stop  days  should  be  issued  by  some  other  body 
than  their  own,  by  some  body  whioh  had  no  funds  with 
whioh  to  answer  any  judgment  that  might  be  recovered 
in  the  event  of  the  order  turning  out  to  constitute  an 
Actionable  wrong.  At  the  meeting  of  the  executive 
oounoil  held  on  the  23rd  Oot.  1901  there  were 
twenty-two  members  present,  ten  of  them  being  also 
members  of  the  working-men's  division  of  the  Joint 
Sliding  Scale  Committee.  The  vice-president,  Mr.  Brace, 
And  the  treasurer,  Mr.  Onions,  were  there.  Mr.  Brace 
Mao.  Cab.— Vol.  XX. 


appears  to  have  called  attention  to  several  contracts  for 
forward  delivery  of  ooal  whioh  had  been  made  at  many 
shillings  below  the  average  price  as  ascertained  at  the 
last  sliding  scale  audit,  and  thereupon  a  discussion 
ensued  as  to  whether  the  federation  should  take  steps 
to  counteract  the  bad  effect  of  the  contracts.  Then  it 
seems  to  have  been  moved  that  the  executive  oounoil 
should  not  take  upon  itself  the  responsibility  of  declar- 
ing any  stop  day ;  and  to  that  an  amendment  was  pro- 
posed that,  if  any  stop  days  were  to  be  ordered,  the ' 
orders  should  be  issued  by  the  executive  oounoil  of  the 
federation,  no  other  body  having  authority  to  do  so.  The 
amendment  being  put,  only  three  voted  for  it,  while 
nineteen  voted  for  the  original  motion.  Thus  it  stands 
reoorded  on  the  minute-book  of  the  federation  that 
the  oounoil  of  the  federation  should  take  no  responsi- 
bility for  ordering  stop  days.  Immediately  after  this 
vote  had  been  taken  all  the  members  of  the  oounoil  who 
were  not  members  of  the  Sliding  Scale  Committee  left  the 
room ;  and  the  remainder,  by  some  process  not  explained, 
resolved  themselves  into  the  working-men's  half  of  the 
Sliding  Scale  Joint  Committee,  and  proceeded  in  that 
capacity  to  declare  two  stop  days — the  25th  and 
26th  Oot.  1901 — and  thereupon  the  following  manifesto 
was  published  :  "  To  the  workmen  employed  at  the 
South  Wales  and  Monmouthshire  Collieries. — It  having 
oome  to  the  knowledge  of  your  representatives  upon  the 
Sliding  Scale  Committee  that  large  contracts  have  already 
been  made  at  considerably  lower  prioes  than  the  average 
price  declared  by  the  last  sliding  scale  audit,  and  f  ear- 
ng  the  result  of  those  contracts  upon  annual  and  other 
ioontraots  about  to  be  made,  whioh  must  of  necessity 
mean  a  heavy  reduction  in  wages,  it  was  unanimously 
resolved  that  the  workmen  shall  observe  as  general  holi- 
days Friday  and  Saturday  next. — (Signed)  W.  Brack, 
Alfred  Onions,  Enoch  Morel,  Thomas  Evans,  D. 
Watts  Morgan,  C.  B.  Stanton,  Thomas  Thomas, 
D.  D.  Bbtnon,  Daronwt  Isaac,  Evan  Thomas, 
Thomas  Bichabds."  Telegrams  were  then  sent  to  all 
the  collieries  in  South  Wales,  notifying  the  fact  that  the 
stop  days  had  been  declared.  It  is  of  importance  to 
observe  that  with  many  of  these  collieries  the  Sliding 
Scale  Committee,  as  a  committee,  had  no  oonoern ;  for 
that  committee  only  represented  the  forty-seven  firms 
before  mentioned,  and  the  working-men's  representatives 
on  this  committee  were  elected  only  by  the  men  working 
in  the  collieries  of  those  firms.  Yet  the  committee  took 
upon  themselves  to  do  that  which  the  federation  alone 
had  authority  to  do — namely,  to  order  stop  days  in  all 
the  collieries  in  South  Wales.  One  other  fact.  The 
cost  of  printing  the  manifesto  and  of  sending  out  the 
telegrams  was  paid  out  of  the  funds  of  the  federation, 
and  the  organisation  of  the  federation  was  used  for  the 
purpose  of  making  the  stop  days  known  to  the  men 
throughout  the  district  Subsequently  two  other  stop 
days  were  ordered,  one  for  the  31st  Oct.  and  one  for  the 
6th  Nov.  They  were  also  declared  at  meetings  of  what 
was  called  the  working- men's  half  of  the  Sliding  Scale 
Committee ;  but,  as  before,  communications  to  the  men 
were  distributed  by  means  of  the  organisation  of  the 
federation,  and  the  cost  was  defrayed  out  of  the  federa- 
tion funds.  The  result  of  all  this  was  that  the  men 
stayed  away  from  work  on  the  four  days,  and 
so  broke  their  contracts  with  their  masters.  It 
was  argued  on  behalf  of  the  federation  that  they 
— the  federation— could  not  be  held  responsible  for 
the  consequences  of  stop  days,  for  the  reason  that 
the  federation  had  expressly  refused  to  meddle  in  the 
matter,  as  appeared  by  the  resolution  of  the  23rd  Oot. 
I  do  not,  however,  think  this  argument  well  founded.  Is 
is  true  that  the  hand  of  the  working-men's  representa- 
tion on  the  Sliding  Scale  Committee  is  made  to  appear 
as  directing  these  stop  days,  but  I  cannot  doubt  that 
the  hand  was  guided  and  controlled  by  the  federation 
itself.  In  truth,  it  was  the  federation  who  were  acting, 
the  name  of  the  Sliding  Scale  Committee  being  used  as 
a  blind,  a  very  transparent  blind,  to  conceal  what  was 
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being  done.  The  writ  wm  issued  on  the  22nd  Not.  1901. 
After  the  writ  wm  issued— namely,  on  the  9th  Deo. 
1901— Mr.  Evan  Thomas,  one  of  the  defendants,  and  a 
prominent  official  of  the  federation,  speaking  at  a  meeting 
of  miners  as  to  the  way  the  stop  days  would  affect  the 
right  of  haulers  to  a  certain  bonus  payable  to  them  by 
the  masters,  said :  "  When  a  stop  day  is'  declared,  it  is 
expected  that  everyone  will  morally  abide  by  it,  but  if 
the  haulers  do  not  they  are  in  a  sense  acting  disloyally 
towards  the  federation,  and  it  will  certainly  mean  that 
the  executive  council  will  either  have  to  give  this  policy 
up  or  to  do  something  else  to  meet  the  difficulty  of  carrying 
this  policy  out."  It  is  true  that  within  two  or  three 
days  of  this  speech  being  reported  Mr.  Evan  Thomas 
wrote  to  the  newspapers  to  say  that  he  had  used  the 
expression  "  executive  council "  by  a  slip ;  and  that  he 
ought  to  have  said  Sliding  Scale  Committee.  But,  for 
my  part,  I  think  this  official  made  no  slip  at  all,  and  he 
was  quite  right  when  he  attributed  the  stop  day  to  the 
executive  council  of  the  federation.  A  number  of  wit- 
nesses were  called  before  me  on  the  part  of  the  plaintiffs 
and  on  the  part  of  the  defendants.  Mr.  Dalziel,  secre- 
tary of  the  owners'  association,  stated  that  he  did  not 
suggest  that  in  giving  the  advice  to  stop  in  Nov.  1900 
there  was  any  intention  of  injuring  the  masters,  and  the 
resolution  of  the  masters  passed  on  the  13th  Nov.  con- 
firms Mr.  Dalziel  in  this  view.  Then  it  appears  that  in 
Oot.  1901  oiroumstanoes  similar  to  those  which  led  up 
to  the  stoppage  in  1900  again  occurred,  and  that  these 
oiroumstanoes  afforded  the  only  reason  for  ordering  the 
stop  days  in  Oct.  and  Nov.  1901.  There  was  no  quarrel 
between  the  masters  and  the  men,  and,  so  far  as  I  can 
see,  no  illwilL  The  men  objected  to  the  course  of  busi- 
ness adoped  by  the  middlemen,  and  in  this  objection 
some,  at  least,  of  the  masters  seem  to  have  shared. 
The  evidence  satisfies  me  that  the  action  of  the  federa- 
tion and  of  the  other  defendants  in  1901  was  dictated 
by  an  honest  desire  to  forward  the  interest  of  the  work- 
men, and  was  not,  in  any  sense,  prompted  by  a  wish  to 
injure  the  masters.  Neither  the  federation  nor  the  other 
defendants  had  any  prospect  of  personal  gain  from  the 
operation  of  the  stop  days.  Having  been  requested  by 
the  men  by  the  resolution  of  the  12th  Nov.  1898  to 
advise  and  direct  them  as  to  when  to  stop  work,  the 
federation  and  the  other  defendants,  who  were  its  officers, 
in  my  opinion  did,  to  the  best  of  their  ability,  advise  and 
direct  the  men.  Whether  they  advised  them  wisely  I 
cannot  say,  though  I  am  inclined  to  think  not.  But  1 
am  satisfied  that  they  advised  them  honestly  and  without 
malice  of  any  kind  against  the  plaintiffs.  I  have  to 
decide,  in  these  circumstances,  whether  an  action  in  tort 
will  lie  against  the  defendants.  The  advice  and  guidance 
of  the  defendants  was  solioited  and  received.  It  involved, 
if  followed,  as  the  defendants  knew,  the  breaking  of 
subsisting  oontraots.  It  was  followed,  as  the  defendants 
wished  it  should  be,  and  damage  resulted  to  the  masters ; 
bnt  there  was  no  malicious  intention  to  cause  injury,  no 
profit  was  gained  for  themselves  by  the  defendants,  and 
their  sole  object  was  to  benefit  the  men,  whom  they  were 
advising  and  directing. 

Rufus  Isaacs,  K.C.  (Holman  Gregory  with  him) 
for  the  defendants. — I  submit  that  no  action  lies 
for  advising  a  person  to  break  his  contract 
unless  such  advice  is  given  maliciously.  All  the 
cases  on  this  point  rest  upon  Lumley  v.  Gye  (2  El. 
&  Bl.  216).  That  case,  however,  does  not  really 
affect  my  point.  It  was  a  case  on  demurrer,  and 
in  the  declaration  the  pleader  stated  that  the 
defendant  had  "  wrongtully  and  maliciously " 
induced  Johanna  Wagner  to  break  her  contract. 
The  most  adverse  point  in  the  case,  as  far  as  I  am 
concerned,  is  the  remark  of  Crompton,  J.  that  the 
defendant's  act  was  done  "maliciously — that  is, 
knowingly."  I  submit,  however,  that  this  remark 
is  obiter  dictum,  and,  moreover,  is  bad  law.     In 


Lumley  v.  Gye  {sup.)  the  contract  was  one  of 
service,  and  the  Statute  of  Labourers  was  much 
discussed  in  it  In  the  later  cases  no  distinction 
is  made  between  a  contract  of  service  and  an j 
other  contract.  In  Bowen  v.  Hail  (44  L.  T.  Rep. 
75;  6  Q.  B.  Div.  333)  the  decision  was  expressly 
based  on  the  inducement  to  break  the  contract 
being  malicious,  and  a  sort  of  definition  is  given 
of  malice.  Lord  Esher  there  said :  "  If  the  per. 
suasion  is  used  for  the  indirect  purpose  of 
injuring  the  plaintiff  or  of  benefiting  the  defen- 
dant at  the  expense  of  the  plaintiff  it  is  a  malicious 
act  which  is  in  fact  a  wrong  act  and  therefore  a 
wrongful  act,  and  therefore  an  actionable  act  if 
injury  ensues  from  it  We  think  that  it  cannot  be 
doubted  that  a  malicious  act  such  as  is  above 
described  is  a  wrongful  act  in  law  and  in  fact 
The  act  complained  of  in  such  a  case  as  Lumley 
t.  Gye,  and  which  I  complained  of  in  the  present 
case,  is,  therefore,  because  malicious,  wrongful.'9 
In  this  case  Lord  Coleridge  dissented,  and  held 
that  Lumley  v.  Gye  should  be  overruled  on  the 

S-ound  that  a  malicious  intention  cannot  make  a 
wf ul  act  unlawful.  [Bigham,  J. — That  is  the 
ground  taken  by  Lord  Herschell  in  Allen  v.  Flood 
(77  L.  T.  Rep.  717 ;  (1898)  A.  0. 1).]  Yes ;  but  I 
think  Lord  Herschell  hardly  went  so  far  as  Lord 
Coleridge.  Lord  Selborne  in  Bowen  v.  Hall 
seems  to  agree  with  Lord  Esher's  definition  of 
malice.  I  will  not  deal  with  Temperton  v.  Russell 
(69  L.  T.  Rep.  78  ;  (1893)  1  Q.  B.  715),  since  it  has 
been  explained  and  re-explained  until  nothing 
remains  of  it.  As  to  Allen  v.  Flood  (sup.),  that 
was  a  case,  not  of  inducing  persons  to  break  their 
contract,  but  of  inducing  them  not  to  enter  into 
contracts.  All  I  ask  your  Lordship  to  take  from 
that  case  is  that  the  question  as  to  what  was 
malice,  and  whether  malice  was  necessary  to 
support  an  action,  was  left  open,  and  it  was 
expressly  said  by  the  Law  Lords  that  they  reserved 
their  opinion,  and  would  have  to  deal  with  it  when 
it  came  up  for  consideration.  In  an  American 
case,  Walker  v.  Cronin  (107  Mass.  Rep.  555),  the 
question  has  been  considered,  and  an  exception 
has  been  made  to  the  rule  that  inducing  a  breach 
of  contract  is  actionable,  that  rule  being  held  not 
to  apply  to  "  interference  by  way  of  friendly 
advice  honestly  given,  nor  is  it  in  denial  of  the 
right  of  free  expression  of  opinion."  The  case 
that  will  be  most  pressed  against  me  will  be 
Quinn  v.  Leathern  (ante,  p.  310;  85  L.  T.  Rep. 
289 ;  (1901)  A.  C.  495).  That,  again,  was  a  case  of 
inducing  persons  not  to  enter  into  contracts  with 
the  plaintiff.  I  know  there  is  the  question  of 
conspiracy,  but  am  not  now  dealing  with  that 
I  know,  too,  that  Lord  Macnaghten  said  that 
to  support  it  it  was  necessary  to  approve 
Lumley  v.  Gye  (sup.),  which  his  Lordship 
did  approve.  But,  as  a  matter  of  fact  the 
attempt  to  prove  that  anyone  broke  his  con- 
tract with  the  plaintiff  in  consequence  of  the 
inducements  of  the  defendant  so  completely 
failed  at  the  hearing  that  Fitz Gibbon,  L.J.  re- 
fused te  allow  the  question  to  go  to  the  jury. 
Lord  Macnaghten  himself  lays  down  the  principle 
applicable  to  this  case  when  he  says  that, 
"  speaking  for  myself,  I  have  no  hesitation  in 
saying  that  I  think  the  decision  (Lumley  v.  Gye, 
sup.)  was  right,  not  on  the  ground  of  malicious 
intention — that  was  not  I  think,  the  gist  of  the 
action — but  on  the  ground  that  a  violation  of  legal 
right  committed  knowingly  is  a  cause  of  action, 
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and  that  it  is  a  violation  of  legal  right  to  interfere 
with  the  contractual  relations  recognised  by  law, 
ii  there  is  no  sufficient  justification  for  the  inter- 
ference." This  carries  the  matter  no  further. 
The  question  still  is  whether  the  inducement  was 
with  just  cause  or  excuse.  [Bigham,  J. — It 
seems  to  me  that  all  these  cases  come  round  to 
this,  that  where  there  has  been  an  inducement  to 
interfere  with  the  contractual  relations  between 
two  parties,  the  person  who  has  so  interfered 
must  excuse  himself  by  showing  that  he  had 
what  is  called  just  cause  or  excuse.  But  upon 
what  principle  you  are  to  decide  what  is  a  just 
cause  or  excuse  is  left  at  large.]  Yes ;  it  is  left 
at  large.  On  the  authorities  it  is  impossible  to 
say  what  is  the  limitation.  In  Allen  v.  Flood 
(sup.)  the  Lord  Chancellor  says  that  every  case 
must  depend  upon  its  own  circumstances.  [Sir 
Edward  Clarke,  K.C.— That  was  to  get  rid  of 
Allen  v.  Flood  (sup.).]  Yes ;  he  disposed  of  Allen 
y.  Flood  by  savins  no  general  principle  was  in- 
tended to  be  laid  down  in  it.  They  distinguished 
that  case  further  by  saying  that  the  defendant 
in  it  was  not  guilty  of  malice.  Counsel  also 
referred  on  this  point  to 

Reed  v.  Friendly  Society  of  Operative  Stonemasons 

of  England,  Ireland,  and  Wales,  86  L.  T.  Sep. 

593  ;  (1902)  2  K.  B.  88. 
As  to  the  conspiracy  point,  my  proposition  is  that 
a  combination  to  bring  anything  about  is  not 
actionable  unless  the  thing  to  be  brought  about 
itself  is  unlawful,  or  the  means  adopted  to  bring 
it  about  is  unlawful.  The  chief  authority  on 
this  question  is 

Mogul  Steamship  Company  v.  McGregor,  Gow,  and 

Co.,  66  L.  T.  Eep.  1 ;  (1892)  A,  C.  25. 

I  would  draw  vour  Lordship's  attention  to  the 
observations  of  the  Lord  Chancellor  at  p.  38. 
There  is  also  a  decision  of  the  Divisional  Court, 
to  which  your  Lordship  was  a  party  (Boots  v. 
Grundy,  82  L.  T.  Rep.  759),  which,  I  submit, 
supports  my  contention  completely.  Counsel 
also  referred  to 

Huttley  v.  Simmons,  (1898)  1  Q.  B.  181 ; 

Gregory  v.  Duke  of  Brunswick,  6  M.  &  G.  953 ; 

Keeble  v.  Hiekeringgill,  11  East,  574,  n. ; 

Green  v.  London  General  Omnibus  Company,  2 
L.  T.  Sep.  95. 

Evans,  E.C.,  for  the  other  defendants,  adopted 
Isaacs9  argument,  and  referred  to 

Kearney  v.  Lloyd  and  others,  26  L.  Sep.  Ir.  268. 

Bailhache  followed. 

Sir  Edward  Clarke,  K.C.  and  Francis-Williams, 
K.C.  (Jf.  Lush,  KC.  and  Trevor  Lewis  with 
them)  for  the  plaintiffs. — It  is  not  easy  to 
say  off-hand  exactly  what  was  decided  in  the 
chief  authorities  referred  to.  After  conside- 
ration, I  have  prepared  a  short  note  on 
them.  I  think  the  Mogul  case  (sup.)  decides 
that  no  action  will  lie  against  persons  who,  for 
their  own  commercial  advantage,  combine  to  do 
acts  otherwise  lawful,  even  if  the  effect  of  such 
acts  when  done  in  combination  is,  and  is  known 
to  them  to  be,  productive  of  injuryl  to  others. 
That  is  the  proposition  of  the  Mogul  case,  and 
-that  does  not  apply  with  regard  to  the  question 
of  producing  a  breach  of  contract.  Allen  v.  Flood 
{sup.)  is  not  after  Quinn  v.  Leathern  (sup.)  a  case 
of  great  importance ;  and  it  only  decides  that  in 
the  case  of  an  individual  an  act  which  does  not 


amount  to  a  legal  injury  cannot  be  actionable 
because  it  is  done  with  bad  intent.  Quinn  v. 
Leathern  (sup.)  decides  that  a  combination  to  do 
acts  in  themselves  lawful,  not  to  secure  and 
advance  the  interests  of  the  persons  forming  the 
combinations,  but  with  the  malicious  intent  to 
injure  a  particular  person,  renders  the  persons  so 
combining  liable  to  an  action ;  to  sustain  such  an 
action  there  must  be  an  agreement  to  injure,  the 
doing  of  acts  in  pursuance  of  agreement,  and  the 
suffering  of  damage  by  the  persons  against  whom 
the  combination  is  directed.  I  do  not  wish  to  go 
over  all  these  cases  and  pick  little  bits  from  the 
judgments,  especially  after  what  the  Lord  Chan- 
cellor said  in  Quinn  v.  Leathern  (sup.)  as  to  the 
limitation  of  their  applicability,  but  1  rely  on  the 
law  as  settled  fifty  years  ago  in  Lumley  v.  Gye 
(sup.),  and  since  approved  again  and  again  by  the 
House  of  Lords.  That  law  is  laid  down  by 
Crompton,  J.  in  these  words:  "Whatever  may 
have  been  the  origin  or  foundation  of  the  law  as 
to  enticing  of  servants,  and  whether  it  be,  as 
contended  by  the  plaintiff,  an  instance  and  branch 
of  a  wider  rule,  or  whether  it  be,  as  contended  by 
the  defendant,  an  anomaly  and  an  exception  from 
the  general  rule  of  law  on  such  subjects,  it  must 
now  be  considered  clear  law  that  a  person  who 
wrongfully  and  maliciously,  or,  which  is  the  same 
thing,  with  notice  " — that  is,  with  knowledge— 
"  interferes  or  interrupts  the  relation  subsisting 
between  master  and  servant  by  procuring  the 
servant  to  depart  from  the  master's  service, 
whereby  the  master  is  injured,  commits  a 
wrongful  act  for  which  he  is  responsible  at  law." 
This  principle  was  expressly  approved  by  Erie, 
C. J.  in  Lumley  v.  Oye  (sup.),  bv  Lord  Watson  in 
Allen  v.  Flood  (sup.),  and  by  Lord  Macnaghten 
in  Quinn  v.  Leathern  (sup.).  [Bigham,  J. — If  a 
father  honestly  advised  his  daughter  to  break  off 
her  contract  of  marriage,  would  you  say  an 
action  would  lie  against  him  P]  That  is  not  this 
case.  Here  I  contend  the  men  were  constrained 
to  break  their  contract.  But  I  do  not  admit 
that  a  man  who  honestly  advises  another  to 
break  his  contract  may  not  be  liable.  If  the  man 
who  breaks  the  contract  on  his  advice  is  not 
able  to  pay  the  damages  recovered  for  the 
breach,  I  do  think  the  adviser  may  be  made 
liable  for  them.  Here,  however,  I  contend  it 
was  not  a  case  of  advice,  but  an  order  to  break 
the  contract.  As  to  the  question  of  conspiracy, 
I  contend  that  the  conspiracy  is  one  to  do  an 
unlawful  act;  it  is  to  procure  the  violation  of 
contracts  by  others,  and  for  that  conspiracy 
there  can  be  no  justification.  If  it  be  a  question 
of  doing  lawful  acts,  as  to  which  it  cannot  be 
suggested  that  they  are  in  any  respect  violations 
of  law,  then  there  may  come  in  the  question  as  to 
the  reason  for  which  you  are  doing  a  lawful  act. 
Here  the  persons  concerned  knew  that  the  effect 
of  breaking  the  contracts  must  be  to  inflict 
damage  upon  the  plaintiffs.  There  can  be  no 
justification  for  this,  even  although  one  of  the 
inducements  for  doing  so  was  that  the  persons 
who  did  it  might  themselves  eventually  get 
profit. 
Francis-Williams,  K.C.  followed. 

Cur.  adv.vult. 

Aug.  7.— Bigham,  J.  (having  stated  the  facts, 
proceeded  as  follows :) — These  circumstances,  in 
my  opinion,  disclose  no  cause  of  action.  In  all  the 


700 


MAGISTRATES'   CASES. 


K.B.  Dit.]    Glamorgan  Coal  Co.,  &c.  v.  South  Wales  Miners'  Federation,  Ac.  [K.B.  Dit. 


cases  cited  to  me,  where  the  action  has  been  for 
damages  for  procuring  the  breach  of  contract,  the 
element  of  actual  malice— that  is  to  say,  a  real 
intention  to  harm  the  plaintiff — baa  been  regarded 
as  essential.  In  Lunuey  v.  Oye  (tup.)  the  allega- 
tion was  that  the  defendant "  maliciously  procured 
the  servant  to  break  her  contract,"  and  the  judg- 
ment rests  on  the  malice  so  imputed  to  the  defen- 
dant. It  is  true  that  Crompton,  J.  in  that  case 
says  that  it  must  be  considered  clear  law  that  a 
person  who,  wrongfully  and  maliciously,  or,  which 
is  the  same  thing,  with  notice,  interrupts  the 
relation  subsisting  Detween  master  and  servant  by 
procuring  the  servant  to  depart  from  the  master's 
service,  whereby  the  master  is  injured,  commits  a 
tort.  If  this  means  that  mere  notice  of  the  exist- 
ence of  the  contract  of  service  raises  an  irrebuttable 
E resumption  of  malice,  I  do  not  think  it  is  good 
lw.  If  a  brother  believes  that  his  sister  is  in  a 
service  that  is  injurious  to  her  health,  cannot  he 
advise  her  to  break  her  contract  without  rendering 
himself  liable  in  tort  to  the  master  P  In  such  a 
case,  in  my  opinion,  it  would  be  impossible  to  say 
that  an  action  would  lie.  It  may  be  different  in 
cases  where  the  servant  is  taken  into  service  by  the 
defendant  with  notice  of  the  existing  contract,  or 
is  kept  in  such  service  after  notice  of  the  contract, 
so  that  the  defendant  gets  a  benefit ;  in  such  cases 
there  may  be  some  evidence  of  malice ;  though  I 
have  a  difficulty  in  persuading  myself  that  by 
giving  a  servant  whom  I  know  to  be  a  truant, 
half-a-dav's  work  to  save  him  from  starvation  I 
run  the  risk  of  making  myself  liable  in  tort  to  his 
master.  If  the  cases  to  which  Crompton,  J.  refers 
be  pushed  to  their  logical  conclusion,  it  would 
seem  that  if  a  man,  having  entered  into  the 
service  of  another  to  do  a  particular  piece  of  work, 
say  to  sweep  out  a  stable,  goes  away  refusing  to 
do  the  work,  no  one  with  notice  of  the  facts  can 
ever  afterwards  employ  that  person  without 
rendering  himself  liable  in  tort  to  the  man  who 
originally  employed  him.  Mere  notice  cannot, 
in  my  opinion,  be  at  most  more  than  some  evidence 
of  actual  malice,  rebuttable  by  showing  that,  in 
fact,  no  malice  existed.  The  cases  to  whioh 
Crompton,  J.  refers  are  cases  either  of  enticing 
servants  from  the  service  of  their  masters 
or  of  harbouring  them  after  they  have  im- 
properly left  the  service,  and  with  notice, 
ana  the  expressions  enticing  and  harbour- 
ing appear  to  me  to  suggest  a  malicious 
intention  to  injure  the  master.  Erie,  J.  declined 
to  limit  the  principle  upon  which  he  based  his 
judgment  in  Lunuey  v.  Oye  to  contracts  of 
service.  He  declared  the  principle  to  be  of  uni- 
versal application,  and  he  states  it  in  these 
words :  "  He  who  malioiously  procures  a  damage 
to  another  by  violation  of  his  right  ought  to  be 
made  to  indemnify,  and  that  whether  he  procures 
an  actionable- wrong  or  a  breach  of  contract." 
Wightman,  J.  puts  the  case  in  the  same  way : 
"  It  was  undoubtedly  prima  facie  an  unlawful 
act  on  the  part  of  Miss  Wagner  to  break  her 
contract,  and,  therefore,  a  tortious  act  of  the 
defendant  maliciously  to  procure  her  to  do  so." 
Both  these  learned  judges  evidently  thought  that 
actual  malice  was  essential  to  the  cause  of 
action.  In  Bowen  v.  Hall  (sup.)  the  action  was 
against  the  defendants  for  wrongfully  receiving  and 
harbouring  a  servant  after  notice  of  his  being 
the  servant  of  the  defendants.  Bovill,  O.J.,  in 
delivering  a  judgment  in  which  Lord  Selborne,  L.C. 


concurred,  at  p.  337,  states  the  facta  upon  which 
the  judgment  is  based :  "  We  were  of  opinion," 
he  says,  "  that  the  act  of  the  defendants  was  done 
with  the  knowledge  of  the  contract  between  the 
plaintiff  and  the  servant ;  was  done  in  order  to 
obtain  an  advantage  for  one  of  the  defendants 
at  the  expense  of  the  plaintiff;  was  done  from 
a  wrong  motive,  and  would,  therefore,  justify  a 
finding  that  it  was  done  in  that  sense  malici- 
ously. Having  found  these  as  the  facts,  he- 
proceeded  to  state  the  law  as  laid  down  in 
Lumley  v.  Oye  (sup.)  in  the  following  terms; 
"  Wherever  a  man  does  an  act  which  in  law  and 
in  fact  is  a  wrongful  act,  and  such  an  act  may  as 
a  natural  and  probable  conseouenoe  of  it  produce 
injury  to  another,  and  which  in  the  particular 
case  does  produce  such  an  injury,  an  action  in- 
the  case  will  lie."  And  later  on  he  says :  "  Merely 
to  persuade  a  person  to  break  his  contract  may 
not  be  wrongful  in  law  or  fact  .  .  .  but  if  the 
persuasion  be  used  for  the  indirect  purpose  of 
injuring  the  plaintiff,  or  of  benefiting  the  defen- 
dant at  the  expense  of  the  plaintiff,  it  is  a  mali- 
cious act,  which  is  in  law  and  in  fact  a  wrong  act, 
and  therefore  actionable  if  injury  ensues."  This 
again  seems  to  me  to  show  that  to  support  an 
action  for  procuring  a  breach  of  contract  it  is 
essential  to  prove  actual  malice.  Lord  Macnagh- 
ten  in  Quinn  v.  Leathern  (1901)  A.  C.  at  p.  510), 
speaking  of  the  decision  in  Lumley  v.  Gye  {sup.), 
says :  "Speaking  for  myself,  I  have  no  hesitation' 
in  saying  that  i  think  the  decision  was  right,  not 
on  the  ground  of  malicious  intention — mat  was 
not,  I  think,  the  gist  of  the  action — but  on  the 
ground  that  a  violation  of  legal  right  committed 
knowingly  is  a  cause  of  action,  and  that  it  is  a 
violation  of  legal  right  to  interfere  with  con- 
tractual relations  recognised  by  law,  if  there  be 
no  sufficient  justification  for  the  interference." 
If  this  is  the  true  rule,  as  it  appears  to  me  it 
may  be,  then  in  order  to  get  a  cause  of  action 
there  must  be  an  interference  without  sufficient 
justification ;  in  other  words,  if  from  all  the  cir-» 
cumstances  it  appears  that  the  interference  was 
justified,  the  cause  of  action  does  not  exist.  In  the 
Mogul  case,  when  it  was  brought  before  the 
Court  of  Appeal  (23  Q.  B.  Div.  598),  Bowen,  L.J. 
put  the  case  in  very  much  the  same  way.  He 
says  (p.  613) :  "  Intentionally  to  do  that  which  is 
calculated  in  the  ordinary  course  of  events  to 
damage,  and  which  does,  in  fact,  damage,  anothes 
in  that  other  person's  property  or  trade  is  action- 
able, if  done  without  just  cause  or  excuse";  and 
at  p.  614  he  says :  "  The  intentional  procurement 
of  a  violation  of  individual  rights,  contractual  or 
other,  assuming  always  that  there  is  no  just  cause 
for  it,  is  forbidden.  Thus  it  seems  that  the  - 
mere  procurement  of  a  breach  of  contractual 
rights  is  not  necessarily  actionable;  and  that  it 
will  not  be  actionable,  if  it  appears  to  have  been/ 
sufficiently  justified  (per  Lord  Macnaghten),  or  if 
it  appears  to  have  been  done  with  just  cause  or 
excuse  (per  Bowen,  L.J.).  What  may  be  a  suffix 
cient  cause  or  excuse  is  perhaps  difficult  to  deter- 
mine. But  Bowen,  L.J.  gives  some  indication  of 
what  may  or  may  not  amount  to  a  sufficient 
cause  or  excuse.  He  says  at  pp.  618-619  of  the 
Mogul  case:  "Then  comes  the  question,  Was 
it  done  with  or  without  'just  cause  or  excuse'  ? 
If  it  was  bond  fide  done  in  the  use  of  a  man's- 
own  property,  in  the  exercise  of  a  man's  own. 
trade,  such  legal  justification  would,  I  think,. 
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exist,  not  the  less  because  what  was  done  might 
seem  to  others  to  be  selfish  or  unreasonable :  (see 
the  summing  up  of  Erie,  J.  and  the  judgment  of 
the  Queen's  Bench  in  Reg.  v.  Rowlands).  But 
such  legal  justification  would  not  exist  when  the 
act  was  merely  done  with  the  intention  of  causing 
temporal  harm,  without  reference  to  one's  own 
lawful  gain,  or  the  lawful  enjoyment  of  one's  own 
rights.  The  good  sense  of  the  tribunal,  which 
had  to  decide,  would  have  to  analyse  the  circum- 
stances, and  to  discover  on  which  side  of  the  line 
each  case  fell.  But  if  the  real  object  were  to 
enjoy  what  was  one's  own,  or  to  acquire  for  one's 
self  some  advantage  in  one's  property  or  trade, 
and  what  was  done  was  done  honestly,  peaceably, 
and  without  any  of  the  illegal  acts  above  referred 
to,  it  could  not,  in  my  opinion,  properly  be  said  that 
it  was  done  without  just  cause  or  excuse.  One  may 
with  advantage  borrow  for  the  benefit  of  traders 
what  was  said  by  Erie,  J.  in  Reg.  v.  Rowlands  of 
workmen  and  of  masters :  *  The  intention  of  the 
law  is  at  present  to  allow  either  of  them  to  follow 
the  dictates  of  their  own  will,  with  respect  to 
their  own  actions,  and  their  own  property ;  and 
either,  I  believe,  has  a  right  to  study  to  promote 
his  own  advantage,  or  to  combine  with  others  to 
promote  their  mutual  advantage.* "  Then  do  the 
facts  in  the  present  case  constitute  a  justification 
or  excuse?  I  think  they  do.  I  have  already 
found  that  there  was  no  malice,  no  desire  to 
injure ;  then  why  was  the  order  to  stop  issued  P 
It  was  issued  because  the  men  had  asked  the 
council  of  the  federation  to  advise  them  from 
time  to  time  as  to  when  they  should  stop.  Stop- 
ping, no  doubt,  involved  a  breach  of  the  men's 
contract  with  their  masters.  But,  if  a  man  asks 
another  for  advice  as  to  whether  or  not  it  is  wise 
to  break  a  contract,  is  not  the  person  asked  en- 
titled (so  long  as  as  acts  honestly)  to  give  the 
advice,  and  if  the  advice  is  followed,  do  not  the 
circumstances  afford  the  man  who  gave  it  a  suffi- 
cient excuse  within  the  meaning  of  the  rule? 
Solicitors,  parents,  and  friends  are  over  and  over 
again  consulted  as  to  whether  it  is  better  to  con- 
tinue to  perform  a  disastrous  contract,  or  to  break 
it  and  submit  to  a  claim  for  damages.  Do  they 
by  giving  the  advice,  and  so  procuring  the  breach, 
make  themselves  liable  in  tort  P  Or  does  not  the 
fact  that  they  were  asked  for  advice,  and  gave  it 
honestly,  afford  a  sufficient  excuse  for  what  they 
didP  A  man  may  persuade  himself  to  break 
his  contract,  and  the  only  consequence  is  that  he 
renders  himself  liable  in  damages  for  the  breach ; 
he  certainly  does  not  thereby  create  a  further 
cause  of  action  against  himself  in  tort.  Then 
why  should  his  friend,  who  advises  him,  and 
perhaps  prevails  upon  him,  to  do  the  same  thing, 
incur  the  consequences  of  such  a  course  of  action  P 
In  the  present  case  I  find  that  the  federation  and 
all  the  other  defendants  acted  honestly,  and 
without  any  malice,  and  in  ordering  the  stop  days 
did  no  more  than  that  which  they  conceived  to  be 
in  the  best  interest  of  the  men,  whom  they  repre- 
sented, and  for  whom  they  were  acting;  and  I 
find,  moreover,  they  had  lawful  justification  or 
excuse  for  what  they  did  in  this,  that  having  been 
solicited  by  the  men  to  advise  and  guide  them  on 
the  question  of  stop  days  it  was  their  duty  and 
their  right  to  give  the  advice,  and  to  do  what 
might  be  necessary  to  secure  that  the  advice 
should  be  followed.  Taking  the  view  which  I  do 
of  the  facts  of  this  case,  it  is  only  necessary  to  say 


a  few  words  as  to  the  cause  of  action  founded  on 
conspiracy.  An  actionable  conspiracy  exists  when 
a  number  of  men  combine  either  to  do  an  unlawful 
act  or  to  do  a  lawful  act  by  unlawful  means.  I 
have  already  said  that  in  my  opinion  the  acts  of 
the  individual  defendants  were  not  unlawful,  and 
there  is  good  authority  for  saying  that  a  combina- 
tion entered  into  for  the  mere  purpose  of  doing  a 
lawful  act  cannot  constitute  an  actionable  con- 
spiracy. In  order  to  give  a  cause  of  action,  the 
combination  to  do  the  lawful  act  must  be  entered, 
into  with  a  malicious  intention  of  damaging  the* 
plaintiff,  and  must  cause  him  damage.  Here  no 
such  conspiracy  ever,  in  fact,  existed,  for  there 
never  was  any  malicious  intention.  My  judg- 
ment, therefore,  must  be  for  the  defendants  on 
both  branches  of  the  plaintiffs'  claim.  If  this 
case  is  taken  further  and  my  judgment  is, 
reversed,  it  will  then  become  my  duty  to  inquire 
into  the  question  of  damages ;  but,  even  at  the 
risk  of  being  told  that  I  am  going  outside  my 
province,  I  strongly  advise  the  parties  to  consider 
whether  they  cannot  end  this  litigation.  I  doubt 
if  it  serves  any  useful  purpose,  and  I  am  sure  that 
it  creates  bitterness  of  feeling,  and  makes  the  rela- 
tions between  the  masters  and  the  men  difficult 
and  unpleasant.  The  plaintiffs  must  pay  the 
defendants'  costs  except  the  costs  incurred  by  the 
federation  in  putting  forward  the  defence  that  the 
federation  was  not  responsible  for  the  acts  done 
in  Oct.  and  Nov.  1901.  Those  costs  the  federation 
must  itself  bear;  and  the  federation  must  also 
pay  such  part  of  the  plaintiffs'  costs  as  is  attri- 
butable to  meeting  that  defence. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Bell,  Brodrick,  and' 
Gray,  for  C.  and  W.  Kenshole,  Aberdare. 

Solicitors  for  the  defendants,  Riddell  and  Co.f 
for  Walter  Morgan,  Bruce,  and  Nicholas,  Ponty- 
pridd. 


Oct  31  and  Nov.  3, 1902. 

(Before  Lord  Axvbrstone,  C.J.,  Wills  and 

Ohankell,  JJ.) 

Httmphery  (app.)  v.  Young  (resp.).  (a) 

Public  health — Drain  —  Sewer  —  Pair  of  semi- 
detached houses — Drain  used  for  draining  both 
houses — Drain  for  drainage  of"  one  building 
only"  —  Liability  of  owner  to  keep  drain  in 
repair— Public  Health  Act  1875  (38  &  39  Vict] 
e.  55),  ss.  4,  41. 

It  is  a  question  of  fact  in  each  case  whether  a  pair 
of  semi-detached  houses  is  "  one  building  only  " 
within  the  meaning  of  the  definition  of  "  drain  " 
in  sect.  4  of  the  Public  Health  Act  1875,  or  is 
two  separate  buildings,  so  as  to  make  the  drain 
receiving  the  drainage  of  the  two  houses  a  sewer 
within  the  meaning  of  the  Act,  and  thereby 
relieve  the  owner  of  the  houses  of  liability  under 
sect.  41  to  alter  or  amend  the  drain. 

A  pair  of  semi-detached  houses  was  built  at  the 
same  time  having  one  continuous  roof  and  a 
party  wall  dividing  the  houses.  The  houses  had 
always  been  let  to  separate  tenants  and  were 
separately  rated.  A  drain,  which  received  the 
drainage  of  both  houses,  ran  under  the  garden  of 
one  of  the  houses  to  the  public  sewer.    Justices 

(a)  Beported  by  W.  W.  Orb,  Esq.,  Buiiater-at-.Law. 
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having  found  as  a  fact  that  the  houses  were  two 
separate  buildings ;  that  the  drain  was  therefore 
a  sewer ;  and  that  the  owner  of  the  houses  was 
not  liable  under  sect.  41  of  the  Act  to  alter  or 
amend  the  drain : 
Meld,  that  it  was  a  question  of  fact  for  the  jus- 
tices, and  that  there  was  evidence  on  which  they 
could  find  that  the  two  houses  were  two  separate 
buildings,  and  were  not  "  one  building  only " 
within  the  meaning  of  sect.  4. 

Cask  stated  by  justices  for  the  borough  of 
Reigate,  sitting  as  a  court  of  summary  juris- 
diction. 

On  the  18th  April  1902  an  information  was 
preferred  by  Joseph  Humphery  (the  appellant), 
inspector  of  nuisances  for  the  borough  of  Reigate, 
on  behalf  of  the  mayor,  aldermen,  and  burgesses 
of  the  borough,  being,  by  their  council,  the  urban 
district  council  for  the  borough  and  the  local 
authority  for  the  district,  under  the  statute 
38  &  39  Vict.  c.  55,  s.  41,  against  Douglas  Young 
(the  respondent),  for  that  on  the  written  appli- 
cation to  the  authority  stating  that  a  drain  be- 
longing to  Noe.  36  and  38,  Somere-road,  within  the 
borough,  was  a  nuisance  and  injurious  to  health, 
the  local  authority  did  empower  him  (the 
appellant),  after  twenty-four  hours'  written  notice 
to  the  occupiers  of  the  premises,  to  enter  the  same 
and  cause  the  ground  to  be  opened  and  examine 
the  drain,  and  that  upon  examination  the 
drain  appeared  to  be  in  a  bad  condition  and 
to  require  alteration  or  amendment,  and  that  the 
local  authority  did,  on  the  25th  Feb.  1902,  cause 
notice  in  writing  to  be  given  to  the  respondent, 
the  owner  of  the  premises,  requiring  him  before 
the  4th  March  then  next  to  do  the  following 
necessary  works,  that  is  to  say,  relay  the  drain 
with  soundly  jointed  6in.  glazed  stoneware  pipes 
on  a  bed  of  6in.  of  cement  concrete,  the  drain  to 
be  jointed  so  as  to  stand  the  water  test,  and  that 
the  notice  had  not  been  complied  with,  and  the 
works  had  not  been  executed. 

The  information  was  heard  and  dismissed  by 
the  justices  on  the  24th  April. 

Upon  the  hearing  of  the  information  the  fol- 
lowing facts  were  proved  or  admitted  before  the 
justices : — 

The  written  application  to  the  local  authority 
was  made  as  required  by  sect.  41  of  the  statute 
38  &  39  Vict.  c.  55. 

The  local  authority  thereupon  by  writing  em- 
powered the  appellant,  who  was  their  inspector  of 
nuisances,  after  the  notice  to  the  occupiers  required 
by  the  same  section,  to  enter  the  premises  men- 
tioned in  the  application  and  cause  the  ground  to 
be  opened  and  examine  the  drain  or  sewer  men- 
tioned in  the  application,  which  the  appellant 
accordingly  did. 

Upon  such  examination  the  drain  or  sewer 
appeared  to  be  in  a  bad  condition,  and  to  require 
alteration  or  amendment. 

Thereupon  the  local  authority  forthwith  caused 
notice  in  writing  to  be  given  to  the  respondent, 
who  was  the  owner  of  the  premises,  requiring  him 
before  the  4th  March  (being  a  reasonable  time) 
to  do  the  necessary  works,  which  necessary  works 
were  specified  in  such  notice  and  in  the  informa- 
tion. 

Such  notice  was  not  complied  with. 

The  premises  in  question  were  a  pair  of  semi- 
detached houses,  built  apparently  at  the  same 


time,  having  one  continuous  roof  and  divided  by 
a  party  wall  which  did  not  go  up  through  the 
roof.  At  the  time  of  the  erection  of  the  houses, 
the  local  authority  did  not  require  the  party  wall 
to  be  carried  up  above  the  roof. 

At  the  point  of  division  there  was  a  recess  in 
the  front  wall  down  which  a  water-pipe  ran.  The 
houses  had  gardens  in  front  and  behind,  which 
were  divided  by  fences. 

The  houses  had  always  been  the  subject  of 
separate  lettings,  and  occupied  by  separate 
tenants;  and  they  were  separately  assessed  and 
rated  for  the  poor  and  other  rates. 

The  drain  or  sewer  in  question  was  used  for  the 
drainage  of  both  houses.  It  commenced  at  the 
point  of  junction  of  two  separate  drains  which 
drained  the  respective  houses,  ran  thence  under 
the  garden  of  one  of  the  houses  into  and  under  a 
public  road,  called  Somere-road,  and  was  con- 
nected with  a  public  sewer  which  ran  along  that 
road. 

On  the  part  of  the  appellant  it  was  contended 
that  the  two  houses  were  one  building  only,  and 
that  the  drain  or  sewer  was  a  drain  within  the 
meaning  of  sect.  41  of  the  statute  38  &  39  Vict. 
o.  55. 

On  the  part  of  the  respondent  it  was  contended 
that  the  two  houses  were  two  buildings  not 
within  the  same  curtilage,  and  that  the  sewer  or 
drain  was  not  a  drain  within  the  meaning  of 
sect.  41,  but  was  a  sewer  vested  in  and  repairable 
by  the  local  authority. 

The  attention  of  the  justices  was  called  to  the 
oases  of  Travis  v.  Uttley  (70  L.  T.  Rep.  242 ;  (1894) 
1  Q.  B.  233);  Hedley  v.  Webb  [ante,  p.  182;  84 
L.  T.  Rep.  526;  (1901)  2  Ch.  126);  Woodford 
Urban  District  Council  v.  Stark  (ante,  p.  524; 
86  L.  T.  Rep.  685). 

The  justices  found  as  a  fact  (if  and  so  far  as  it 
was  a  question  of  fact)  that  the  two  houses  were 
two  separate  buildings  and  not  within  the  same 
curtilage,  and  they  were  of  opinion,  on  the  autho- 
rity of  Travis  v.  Uttley  (ubi  sup.),  that  the  drain 
or  sewer  in  question  was  a  sewer  within  the  mean- 
ing of  the  Public  Health  Act  1875,  vested  in  the 
local  authority,  and  that  the  respondent  could 
not  be  required  to  alter  or  amend  it.  They  there- 
fore dismissed  the  information. 

The  question  for  the  opinion  of  the  oourt  was 
whether  the  justices  upon  the  above  statement  of 
facts  came  to  a  correct  determination  and  deci- 
sion in  point  of  law,  and,  if  not,  what  should  be 
done  in  the  premises. 

The  Public  Health  Act  1875  (38  &  39  Vict  c.  55) 
provides 

Sect.  4.  "  Drain  "  means  any  drain  of  and  used  for  the 
drainage  of  one  building  only,  or  premises  within  the 
same  curtilage,  and  made  merely  for  the  purpose  of 
communicating  therefrom  with  a  oesspool  or  other  like 
reoeptaole  for  drainage,  or  with  a  sewer  into  which  the 
drainage  of  two  or  more  buildings  or  premises  ooonpied 
by  different  persons  is  oonveyed.  "Sewer"  includes 
sewers  and  drains  of  every  description,  exoept  drains  to 
which  the  word  "drain"  interpreted  as  aforesaid 
applies,  and  exoept  drains  vested  in  or  under  the  control 
of  any  authority  having  the  management  of  roads  and 
not  being  a  local  authority  under  this  Act 

Sect  41.  On  the  written  application  of  any  person  to  a 

local  authority,   stating  that  any  drain,  water-closet, 

earth-closet,  privy,  ashpit,  or  oesspool  on  or  belonging  to 

any  premises  within  their    district  is  a  nuisance  or 

I  injurious   to    health    (but   not   otherwise)    the    local 
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authority  may,  by  writing:,  empower  their  rarveyor  or 
intpeotor  of  nuisances,  after  twenty-four  hours'  written 
notioe  to  the  occupier  of  moh  premises,  or  in  case  of 
emergency  without  notioe,  to  enter  such  premises,  with 
or  without  assistants,  and  cause  the  ground  to  be 
Opened,  and  examine  such  drain,  water-oloset,  earth- 
closet,  privy,  ashpit,  or  cesspool.  ...  If  the  drain 
.  •  .  on  examination  appear  to  be  in  bad  condition, 
or  to  require  alteration  or  amendment,  the  local 
authority  shall  forthwith  cause  notioe  in  writing  to  be 
given  to  the  owner  or  oooupier  of  the  premises  requiring 
him  forthwith  or  within  a  reasonable  time  therein 
specified  to  do  the  necessary  works ;  and  if  such  notioe 
is  not  complied  with,  the  person  to  whom  it  is  given 
■hall  be  liable  to  a  penalty  not  exceeding  ten  shillings 
for  every  day  during  which  he  continues  to  make 
default,  and  the  local  authority  may,  if  they  think  fit, 
execute  such  works,  and  may  recover  in  a  summary 
manner  from  the  owner  the  expenses  incurred  by  them 
in  so  doing,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. 

Bray,  K.O.  (George  Humphreys  with  him)  for 
the  appellant. — The  justices  came  to  a  wrong 
conclusion  in  finding  as  a  fact  that  the  two  houses 
were  two  separate  buildings  and  not  within  the 
same  cartilage.  In  sect.  4  of  the  Public  Health 
Act  1875  "  drain  "  is  denned  as  a  drain  used  for  the 
drainage  of  "  one  building  only/'  and  "  sewer  "  is 
defined  as  including  sewers  and  drains  of  every 
description  except  {inter  alia)  drains  as  above 
defined.  To  be  a  "  drain,"  therefore,  within  the 
meaning  of  the  Act  so  as  to  entitle  the  local 
authority  to  put  in  motion  the  powers  given  by 
sect.  41,  the  drain  must  be  used  for  the  drainage 
of  "  one  building  only."  These  two  semi-detached 
houses  formed  one  building  only.  That  was 
clearly  decided  upon  precisely  the  same  state  of 
facts  -by  Cozens-Hardy,  J.  in  Hedley  v.  Webb  (84 
L.  T.  Rep.  526;  (1901)  2  Oh.  126),  in  which  he 
held  that  a  pair  of  semi-detached  houses,  pre- 
cisely similar  to  the  present,  was  "  one  building 
only  "  within  the  meaning  of  sect.  4.  He  says 
that,  apart  from  authority,  he  should  have 
thought  that,  as  regards  the  drainage  of  one 
building  only,  it  was  a  question  of  fact  in  each 
case — "  Aye  or  no  is  this  one  building  P  " ;  and  he 
points  out  that  the  words  used  in  sect.  4  are  not 
one  "  house  "  only,  but  one  "  building  "  only.  That 
decision  was  binding  upon  the  justices  and  they 
ought  to  have  followed  it,  and  would  no  doubt 
have  followed  it  if  they  had  not  been  under  some 
misapprehension  as  to  the  law  applicable  to  the 
case  which  in  their  judgment  prevented  them  from 
following  it.  Thev  were  under  such  misappre- 
hension as  to  the  law  by  reason  of  the 
ca3e  cited  to  them  of  Woodford  Urban  District 
Council  v.  Stark  (ubi  sup.)t  which  was  a 
wholly  different  case.  There  it  was  held  that  a 
pair  of  semi  -  detached  houses  formed  two 
"houses"  within  and  for  the  purposes  of 
sect.  25  of  the  Act,  which  required  each  newly- 
built  "house"  to  have  a  separate  drain.  The 
question  there  was  not  whether  they  formed  two 
buildings,  but  whether  they  formed  two  houses, 
which  is  a  different  consideration  altogether. 
The  justices  seem  to  have  been  influenced  by  the 
separate  lettings  and  rating  of  the  houses,  but 
they  did  not  direct  their  minds]  to  the  real 
question  as  to  whether  these  houses  were  one 
building.  In  Travis  v.  Vttley  (70  L.  T.  Rep.  242 ; 
(1894)  1  Q.  8.  233)  that  question  was  not  raised, 
and  in  fact  was  not  raised  until  the  case 
before  Cozens-Hardy,  J.    This    pair   of    semi- 


detached houses  was  built  at  the  same  time  and 
was  under  one  continuous  roof.  It  cannot  be 
said  that  they  were  two  buildings.  It  may  be  a 
question  of  fact,  but  on  the  facts  these  houses 
were  one  building  only,  and  there  was  no 
evidence  on  which  the  justices  could  properly 
find  that  they  were  two  buildings.  If  they  are 
held  to  be  two  buildings,  it  will  be  a  great  hard- 
ship to  the  local  authority,  as  the  drain  would 
then  be  a  sewer,  and  the  duty  of  keeping  it  in 
repair  would  be  imposed  on  the  local  authority. 

Macmorran,  K.O.  (Naldrett  with  him)  for  the 
respondent. — The  justices  found  as  a  fact  that 
the  houses  were  two  separate  buildings.  It  was 
entirely  a  question  of  fact  for  them  to  deal  with, 
and  they  have  so  dealt  with  it.  Cozens-Hardy,  J. 
in  Hedley  v.  Webb  (ubi  sup.)  put  it  as  a  question 
of  fact  in  each  case.  In  so  far  as  it  was  there 
held  that  the  pair  of  houses  formed  one  building 
only,  it  is  submitted  that  the  decision  was 
wrong.  By  sect.  25  a  drain  must  be  provided  for 
each  "house."  The  mere  fact  that  the  drain 
passed  under  the  garden  of  one  of  the  houses 
did  not  prevent  it  from  being  a  sewer:  (Travis 
v.  Uttley,  ubi  sup.).  He  referred  to  Woodford 
Urban  District  Council  v.  Stark  (ubi  sup.)  and 
was  stopped. 

Bray,  K.O.  in  reply. 

Lord  Alvee8TOne,  0.  J.— We  have  been  invited 
by  counsel  for  the  appellant  to  lay  down  a  clear 
rule  on  the  subject,  but  I  decline  to  lay  down  any 
general  rule.  The  question  arises  under  sect.  4  of 
the  Public  Health  Act  of  1875,  which  contains  the 
definition  of  "  drain  "  and  "  sewer."  That  section 
says  that  "  drain  "  means  any  drain  of  and  used 
for  the  drainage  of  one  building  only  or  premises 
within  the  same  curtilage,  and  "  sewer  "  includes 
sewers  and  drains  of  every  description  except 
drains  to  which  the  word  "  drain  "  as  above  defined 
applies.  Counsel  for  the  appellant  says  that  we 
must  find  that  these  semi-detached  houses  were 
one  building  only,  because  they  were  built  at  the 
same  time  and  were  under  one  continuous  roof, 
and  that  there  was  no  evidence  on  which  the 
justices  could  properly  find  that  they  were  two 
buildings.  It  is  doubtful  whether  the  word 
"  building  "  in  the  Public  Health  Act  was  intended 
to  have  so  wide  a  meaning.  I  have,  however, 
come  to  the  conclusion  that  it  must  be  a  question 
of  fact  in  each  case  for  the  justices,  and  we  are 
not  sitting  here  as  a  court  of  review  from  the 
justices  as  to  the  facts.  Upon  the  facts  as 
set  out  in  the  case  it  seems  impossible  for 
us  to  hold  that  the  magistrates  may  not  say 
on  that  statement  of  facts  that  these  houses 
may  be  two  buildings,  and  the  magistrates 
have  found  as  a  fact  that  the  two  houses 
were  two  separate  buildings,  and  that  there- 
fore the  drain  in  question  was  a  sewer  within 
the  meaning  of  the  Public  Health  Act.  In 
Travis  v.  Uttley  (ubi  sup.),  which  came  before 
Wills  and  Wright,  JJ.,  it  was  held  that  a  drain 
passing  through  private  ground  but  receiving  the 
drainage  of  three  houses  was  a  sewer  within  the 
meaning  of  the  Act.  So  far  as  the  facts  appear 
in  that  case,  it  seema  that  three  houses  were 
grouped  together  for  the  purposes  of  drainage, 
and  that  one  drain  ran  under  the  three  and  re- 
ceived the  drainage  of  all  three  and  conveyed  it 
to  the  sewer,  and  it  was  held  that  the  drain 
was  a  "sewer."     That  case  seems  to  me  to  be 
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an  authority  here,  at  least  to  the  extent  of 
showing  that  it  is  a  question  of  fact,  and  that 
each  case  has  to  he  dealt  with  on  its  own 
facts.  Cozens-Hardy,  J.  considered  the  matter 
in  Hedley  v.  Webb  (ubi  sup.),  where  he  held 
that  a  pair  of  semi-detached  houses  formed 
one  building  only,  and  he  thought  that  it  was  a 
question  of  fact  to  be  considered  in  each  case, 
in  my  opinion  it  must  be  a  question  of  fact  in 
each  case,  and  we  cannot  lay  down  any  general 
rule  on  the  subject,  or  say  that  it  must  be  one 
building  because  it  was  built  at  the  same  time. 
As  an  illustration  to  show  that  it  must  be  a 
question  of  fact,  I  may  refer  to  the  case  of 
Rogers  v.  Hosegood  (83  L.  T.  Rep.  186;  (1900) 
2  Oh.  388),  where  the  Court  of  Appeal  decided 
that  for  some  purposes  a  block  of  residential  flats 
was  not  one  dwelling-house.  It  is  a  question  of 
fact,  and  I  cannot  say  that  there  was  no  evidence 
on  which  the  magistrates  could  come  to  the  con- 
clusion to  which  they  came.  It  is  quite  impossible 
for  us  to  lav  down  any  general  rule,  and  this 
appeal  must  be  dismissed  on  the  ground  that  the 
magistrates  have  in  fact  found  that  these  two 
houses  were  two  separate  buildings,  and  we  can- 
not say  that  there  was  no  evidence  upon  which 
they  could  so  find. 

Wills,  J. — I  am  of  the  same  opinion.    I  have 
only   one   observation  to  make.    I  do  not  feel 


pressed  by  the  argument  of  counsel  for  the  ap- 
pellant as  to  the  hardship  to  the  local  authority 
by  this  pipe  becoming  a  sewer  instead  of  being  a 
drain.  I  cannot  see  that  there  is  any  greater 
hardship  in  the  case  of  a  man  who  has  built  a 
pair  of  semi-detached  houses  than  in  the  case  of 
a  man  who  has  built  two  separate  houses.  As  to. 
the  view  that  I  seem,  according  to  the  report,  to 
have  expressed  in  Travis  v.  UtUey  (ubi  sup.),  to 
the  effect  that  because  part  of  the  pipe  was  un- 
doubtedly a  sewer  the  whole  of  the  drain  was  a 
sewer  from  end  to  end,  I  modified  and  corrected  that 
expression  in  the  case  of  Beckenham  Urban  Dis- 
trict Council  v.  Wood  (60  J.  P.  490),  where  I  stated 
that,  if  the  expression  attributed  to  me  was  under- 
stood to  mean  that  a  part  of  the  system  which 
ends  in  an  undoubted  sewer  must  necessarily 
be  a  sewer  above  the  point  where  it  became  a 
sewer,  I  thought  it  erroneous,  and  that  I  was  not 
prepared  to  abide  by  any  such  general  statement 
as  that, 

Channkll,  J.— I  am  of  the  same  opinion.  I 
think  this  question  is  undoubtedly  a  question  of 

*  Appeal  dismissed. 

Solicitors  for  the  appellant,  Nicol,  Son,  and 
Jones,  for  Clair  J.  Grece,  Reigate. 

Solicitors  for  the  respondent,  Pettiver  and 
Pearhes. 
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